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DEPARTMENT OF THE INTERIOR AND RE-
LATED AGENCIES APPROPRIATIONS FOR
2014

WEDNESDAY, FEBRUARY 27, 2013.

OVERSIGHT OF INDIAN EDUCATION

WITNESSES
HON. KEVIN WASHBURN, ASSISTANT SECRETARY OF INDIAN AFFAIRS,
DEPARTMENT OF THE INTERIOR
GEORGE A. SCOTT, DIRECTOR, EDUCATION, WORKFORCE AND IN-
COME SECURITY ISSUES, GOVERNMENT ACCOUNTABILITY OFFICE
HEATHER SHOTTON, PRESIDENT, NATIONAL INDIAN EDUCATION AS-
SOCIATION

OPENING REMARKS OF CHAIRMAN SIMPSON

Mr. SiMPSON. Thank you. Good morning and welcome to the first
hearing of the House Appropriations Subcommittee on the Interior,
Environment, and Related Agencies of the 113th Congress. Before
we get started today, allow me to take a moment to welcome our
returning members and our many other members who hopefully
will be here to be welcomed when they get here.

Of the programs within this subcommittee’s jurisdiction, I think
it is fair to say that there is more that Republicans and Democrats
can agree on than disagree on, and I hope we continue to work well
together on these things that we value and that we strive to find
common ground on those things, no matter what is happening be-
yond these doors.

Almost a year ago today, our subcommittee was sitting here with
then-Assistant Secretary for Indian Affairs, Mr. Larry Echo Hawk,
a good friend of mine and Mr. Cole’s. Mr. Cole asked about per-
pupil expenditures at BIE versus non-BIE schools. We followed
that up with a formal request to the GAO to look into the matter—
in effect to update and expand upon studies they conducted several
prior years. At the time, we thought we were asking GAO to an-
swer a relatively simple question.

Fast-forward to January of 2013 when the GAO informed the
subcommittee that their final report will not be ready until July
2013 and that the subcommittee should be aware of significant
management challenges at both the Bureau of Indian Education
and the Bureau of Indian Affairs that are affecting their ability to
deliver quality education.

The GAO reminds us that these are not new management chal-
lenges and this is not the first time that problems within Indian
education have been reported. This is also not the first time that
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this subcommittee has attempted to help turn things around, but
we must keep at it not only to ensure that things do turn around
but that they stay that way. It is simply the right thing to do.

Therefore, these management challenges, coupled with recent or
soon-to-be turnover at key leadership positions within the Depart-
ment of the Interior and the Bureaus, has prompted this sub-
committee to convene this hearing now before the GAO actually
completes its finding so that the subcommittee can be in a stronger
position to take any necessary corrective action as part of the fiscal
year 2014 budget process. To wait would be to miss a narrow win-
dow of opportunity and I believe the children have waited long
enough for this already.

Some people have wondered why we are doing this now rather
than waiting for the GAO report. We will probably be writing our
bill. In fact, we will be writing our bill before the GAO report
comes out. We wanted some preliminary information from them
and to talk with you if there are things we need to do in our budget
that can help turn around the situation.

The United States Government has a unique and well-docu-
mented moral and legal responsibility to help educate American In-
dian children, a responsibility that goes far beyond the $2.5 billion
in direct federal spending in fiscal year 2012, of which this sub-
committee’s contribution was 35 percent. What is happening out-
side the classroom and outside the BIE has just as much impact
on student success as what is happening inside, if not more. Many
complicated factors come into play and many more people no doubt
are working hard to help students succeed.

But as we step back to evaluate our efforts, when we look at the
condition of those schools and the roughly 48,000 students directly
under the BIE’s responsibility, and when we look at measures of
progress such as test scores, graduation rates, and employment,
and we see the disparity that no doubt our witnesses will testify
to today, one thing is perfectly clear to me—that we can and we
must do better than this.

So I am interested in us having a constructive and productive
discussion today and in the days ahead about how we can help the
agency succeed. Whether it will be not just funding but also legisla-
tion, policy, a gentle nudge, a swift kick, any of those types of
things, I am interested in putting all options on the table for con-
sideration of helping in this area.

With that, let me welcome our witnesses here today as well as
our distinguished guests in the audience and the many tribes and
tribal organizations around the country who are submitting written
testimony for the record. Thank you all for your commitment and
your assistance in helping us help you.

Our first panelist is Hon. Kevin Washburn, the newest Assistant
Secretary for Indian Affairs at the Department of the Interior. Wel-
come aboard, Mr. Washburn. You will be supported by Acting Di-
rector of Bureau of Indian Education, Mr. Brian Drapeaux, and Di-
rector of Bureau of Indian Affairs, Mr. Michael Black. Because In-
dian education activities are implemented by both bureaus, it is
helpful to have both of you here today.

After Mr. Washburn testifies, we thought we would take some
questions from the committee, but I think what we will probably
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do is have the director of the GAO and Dr. Heather Shotton, the
President of the National Indian Education Association, testify, and
then we can have you all sit at the table together and answer these
questions. And what we really want is a discussion about what are
we going to do to improve the quality of education for our Indian
children in this country. And what can we do to help?

So I appreciate your being here. Today’s ranking member, Mr.
Moran, is not here. Betty McCollum from Minnesota is taking his
place as the ranking member.

And do you have any opening remarks you would like to make?

OPENING REMARKS OF CONGRESSWOMAN McCoOLLUM

Ms. McCoLLuM. Yes, I do, Mr. Chair. And thank you very much.
And I welcome you, Assistant Secretary Washburn, and the other
witnesses to the subcommittee this morning as well.

Education is a cornerstone and the foundation in which we build
our collective future. Native American parents, like parents all
across this Nation, look for a good education and an investment in
a better future for their children. While Indian education is a tough
responsibility for the Department of the Interior, it is a moral re-
sponsibility for all of us, as the chairman said. This morning, we
will review how these responsibilities are being carried out and see
what we can do working together to improve the Indian education
system.

Now, let’s face it. There is significant room for improvement in
Indian test scores and the delivery of the Indian educational serv-
ices. In Minnesota, where I am from, where we pride ourselves on
the education of our young people, only 42 percent of Native Ameri-
cans graduate high school on time. That is a shameful record. That
rate is half of what our state sees for white students.

We will hear today about the long-standing problems that have
existed in Indian education. Some of these are reflection of larger
social issues; some reflect the inconsistent direction and manage-
ment and the delivery of Indian education services. And many are
rooted in history of unacceptable low funding levels.

I have appreciated the fact that we approach Native American
issues in this subcommittee on a bipartisan basis. And in this spirit
I approach this oversight hearing to see how we can work collec-
tively together at this table to facilitate improvements in Indian
education.

But as we know, this is a time of restrained funding, and it has
been a challenge to provide financial resources necessary to provide
a quality education for Native American students. We know that
money alone is not the answer, although it certainly helps, espe-
cially when we see the backlog on school construction and the fiscal
state of many Indian education facilities. The heartbreaking impact
of the condition of these schools on Indian children can be heard
in the words of a student from Minnesota’s Leech Lake Band: “All
13 years I have been told that education is very important. It is
hard for me to believe this when I see how my school looks com-
pared to other schools.” Well, the school is a pole barn and the tem-
perature back home right now is in the 20 degree range.

We are just 2 days from implementing the sequestration that will
cut more than 5 percent of federal spending not only from Indian



4

education but a whole host of other programs that serve Native
Americans. These adverse impacts on these programs are the post-
er child for the senselessness of sequestration.

And let me quote John Kennedy as I close. He said, “Our
progress as a Nation can be no swifter than our progress in edu-
cation.” Well, therein lies the danger of sequestration. There will
be no progress under sequestration. And in fact, the across-the-
board cuts will do real harm to much of the work that this com-
mittee has done bipartisan in the past.

So Mr. Chairman, I want to thank you for holding this hearing
on Indian education, and I want to thank you for the way that we
work together to make the lives of all children across this country,
but especially Native American children, better. And I look forward
to hearing the testimony of our witnesses. Thank you.

OPENING REMARKS OF ASSISTANT SECRETARY WASHBURN

Mr. SiMPSON. Thank you, Congresswoman.

Why don’t we have George Scott, the Director of Education Work-
force and Income Security Issues for the Government Account-
ability Office come forward and then we can go from one testimony
to the next. And also Dr. Heather Shotton, President of the Na-
;c‘ional Indian Education Association. We actually have nameplates
or you.

Assistant Secretary, again welcome, and thank you for being
here today to discuss this important topic with us to help us get
an understanding of what we might be about to do to help improve
the conditions. The floor is yours.

Mr. WASHBURN. Thank you, Chairman, Ranking Member, and
members of the subcommittee. It is a real honor to be here today.
It is a real honor to hold this position. I am a member of the Chick-
asaw Nation from Oklahoma. I went to the same high school as
Tom Cole and was represented by his mother in the State Legisla-
ture for a while. I am a former resident of Ms. McCollum’s district
as well, and so it is kind of like coming home in some ways here.

Mr. SiMPSON. I hate to ask this. Have you ever been to Idaho?

Mr. WASHBURN. I visited Idaho and Maine and wonderful places.

I have actually for the last 10 years or so been a teacher and/
or a school administrator, mostly in state educational institutions.
I have a strong personal interest and commitment to education. My
draw to this particular kind of public service is not for the money,
and it is also not for altruism purely either. It is because it is such
a rewarding job. I am sure that there are several teachers who will
attest to that who are in the room.

No offense to the ladies and gentlemen here, but it is much more
fun working with students than it is working with Washington offi-
cials, for example. Not only are they more educable, it is more re-
warding educating them.

I also love to learn and I am——

Mr. SiMPSON. That is not a good start. Well, you know, we are
both specializing in legislation.

Mr. WASHBURN. That is right. That is right.

I love to learn, too, and I have been learning a great deal in the
last few months. Many of you have been the teachers and I am
grateful to be here learning because that is one of life’s joys as well.
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I am still very much in learning mode about our activities. Like
it is serving in Congress, in the Administration, they do not give
you six months to kind of get up to speed before they start making
you make important decisions. And so I cannot whine about that
over here, but I am a deliberative-type person. I like to be able to
think about things before I have to start making important deci-
sions. And there 1s sometimes not a lot of time for that. Just to give
you a sense, the budget was largely in process before I even ar-
rived—the fiscal year 2014 budget. The first draft had been done
before I arrived at the Department. So I am trying to get up to
speed quickly and make a difference where I can.

I have been greatly helped by BIA Director Mike Black and Act-
ing Director of the BIE, Brian Drapeaux. And they are both here
with me today. And I may defer a question to them. They have
tried to educate me and I am a willing learner, but they still know
a lot more than I do.

I have seen a lot of things that worry me in Indian Country,
frankly. One of them is the school construction issue that Ms.
McCollum raised. Soon after I got on board I sent the report over
to Congress to talk to you about the challenges that we face in
school construction. And that is very real to me.

I visited Red Lake High School shortly after the shootings, get-
ting close to 10 years ago, and that was a real eye-opening experi-
ence because I went up there. It was about a year after the shoot-
ings at Red Lake High School and I was working at the University
of Minnesota and I went up there to recruit students. And so we
went up there with our aim to meet with juniors because juniors
are the students that are kind of now starting to think about col-
lege. And I think that there were something like 60 juniors in the
junior class and only something—it was in the single digits—Ilike
s}ilx or seven of them were actually in school that day that I was
there.

And when I asked why that was, the teacher said well, the par-
ents aren’t making their kids come to school. And whenever the
kids said I do not want to go to school, I am scared, it is kind of
hard to argue with them a year after a school shooting like that.
That is tough. These school shooting problems are really detri-
mental. And I worry that we may have lost a generation of kids
at Red Lake to education because of that kind of thing. And those
are really serious, serious problems.

I had been working really hard to get up to speed on the issues
here in Indian education. The way I have been doing it is largely
talking to people, the same way that you all learn. And one of the
teachers that I met with recently said that at his school, students
just miss more class. It is an Indian school and they miss more
class than people do at ordinary public schools. And there are good
reasons for it. In a small Indian community, the obligation to at-
tend funerals and wakes and that sort of thing is very high. There
are all sorts of cultural activities that are very important to attend.
A lot of the schools are in rural areas and weather can be a signifi-
cant factor. If a blizzard comes through in the Dakotas, it may
make it very hard to get to school.

And this teacher told me that on average students miss 45 days
of school a year. And if you multiply that times 12 years, that
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comes out to losing about 3 years of education. So it is no wonder
that some of our Indian students are not reading at grade level or
not performing at grade level because they have actually had 3
years less of schooling by the time they would reach graduation
age. And that has a huge effect I think. It makes it very chal-
lenging to be successful in Indian education.

I am told that our performance, while it does not look good objec-
tively, is as good as state public schools that serve similar popu-
lations with similar challenges. So, we do as good a job as anyone
does, but it is a very challenging job.

In the Bureau of Indian Education, the schools that we run or
that we fund serve about 5 to 10 percent of the Indian students in
the United States. So more than 90 percent of them are in public
schools. And so we are not a significant participant. We are an im-
portant participant, but we cannot really claim to own education of
Indian students. That is a much broader thing than what we do.

The students in Indian schools often have great needs. Poverty
is rampant and all the things that go with that, learning disabil-
ities and behavioral issues sometimes. And so we do have a dif-
ficult population. But as I said, our teachers perform as well as
teachers in public schools.

I recently got to go visit the Chemawa Indian School, which is
a boarding school out in Oregon, and it was a very heartwarming
experience. It is a 9 through 12 boarding school, so 9th grade
through 12th grade. The students there were exceedingly engaged.
I was there in the evening and I went to the cafeteria and I went
to the dorms and I was in meetings all day so I did not get there
for classroom, but I met with a lot of the teachers and then I went
to a basketball game at Moccasin Square Garden, their gym-
nasium. And it was really neat. They were playing a team from a
neighboring town that was all white. I mean all the kids were
white and their parents were white and so the distinction between
the communities was kind of apparent.

But the game was started in an interesting way. Instead of the
Star-Spangled Banner, they did a traditional flag song. And it was
really neat to see both teams standing at attention listening to the
flag song while they were looking at the flag. And I saw astonish-
ment I guess at first on the faces of the team from the neighboring
town and their parents and great interest. And it was really a nice,
heartwarming experience because they were obviously very inter-
ested. A good flag song will run about 10 minutes. So they got the
full experience. But it was a wonderful game and it was really neat
to see. Sports are one thing that really engages kids and so it was
neat to see that they are using sports in such a good way at that
school.

We have got a lot of things going in the Bureau of Indian Edu-
cation and I am trying to get up to speed on all of these things.
My own sort of personal background as a Chickasaw from Okla-
homa is pursuing self-governance. I think that tribes generally do
things better than federal employees can when we can empower
the tribes and provide the underwriting and the funding for the
tribes to run our responsibilities. In other words, I think the tribal
employees do very well in enforcing the federal trust responsibil-
ities, as long as we give them the support they need to carry that
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out. I do think it is a federal responsibility, but it can be executed
best with tribal hands.

We are working on that substantially with the Navajo Nation.
We have about 183 schools in the BIE system. Most of those are
now tribal schools. They are funded by us but they are run by
tribes. And about 60 of them are on the Navajo Nation. And we are
moving towards a single contract with the Navajo Nation so there
will be a Navajo school district in essence. And that will leave us
actually with a very small percentage of the number of schools that
we actually run. So we are making great strides in the area of self-
governance. It will be soon that we are only running a dozen
schools or so ourselves and the rest of them are run by tribes di-
rectly. And I think that that will certainly be an improvement.

So those are some of the things that we are working on. I know
you have some questions and I can maybe talk a little bit more
about those as they come up.

[The statement of Kevin K. Washburn follows:]
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STATEMENT
OF
KEVIN K. WASHBURN
ASSISTANT SECRETARY — INDIAN AFFAIRS
DEPARTMENT OF THE INTERIOR
BEFORE THE
SUBCOMMITTEE ON INTERIOR, ENVIRONMENT, AND RELATED AGENCIES
COMMITTEE ON APPROPRIATIONS
U.S. HOUSE OF REPRESENTATIVES

February 27, 2013

Good morning, Chairman Simpson, Ranking Member Moran, and Members of the
Subcommittee. Thank you for the invitation to appear today. I appreciate the opportunity to
participate in this oversight hearing on Indian education and provide, on behalf of the
Department of the Interior, my vision for Indian education provided by the Bureau of Indian
Education (BIE). I am here to express my, and the Administration’s, continued commitment to
providing high-quality educational opportunities for students educated in our BIE-funded
elementary and secondary schools throughout Indian Country.

As the Assistant Secretary for Indian Affairs (ASIA), I have the responsibility to oversee the
numerous programs within the Bureau of Indian Affairs (BIA) and the BIE. Indian Affairs
programs expend over 90 percent of appropriated funds at the local level. Of this amount, at
least 62 percent of the appropriations are provided directly to Tribes and tribal organizations
through grants, contracts, and compacts for Tribes to operate government programs and schools.
Overall, Indian Affairs’ programs serve about 1.9 million American Indians and Alaska
Natives.

Over a year ago, on February 28, 2012, former Assistant Secretary Larry Echo Hawk testified
before this Subcommittee to provide Indian Affairs’ statement on behalf of the Department on
the FY2013 President’s budget request. During that hearing, members of the Subcommittee
agreed that it would be important to know how much money BIE is spending on its schools and
to understand how the spending compares to other school systems on a per-student basis. The
Subcommittee also asked about the type of data used to assess student yearly performance in BIE
schools and how that data compares to the student yearly performance to nearby non-BIE-funded
schools.

The BIE recently met with the United States Government Accountability Office (GAO) to
discuss comparative costs and student performance assessments. The GAO is also now
evaluating the results of the work we have had under way for the last year evaluating our
business and administrative support for BIA and BIE programs. We expect to continue our
discussions with you and the GAO in the coming weeks. We would very much like to help GAO
develop answers to your questions and gain your support for our plans as we move forward.

This is important context for the hearing. Today, I would like to present our vision for Indian
Education in BIE-funded schools, review the results of our evaluation of business and
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administrative support, and go over the proposal in our 2013 budget to reduce costs and achieve
savings through streamlining measures and administrative savings.

The Bureau of Indian Education

The BIE was an Office in the BIA until 2006, when it was made a separate bureau. This
reorganization distinguishes BIE responsibilities from Indian Trust responsibilities and clearly
identifies the relationship of the BIE to the Assistant Secretary for Indian Affairs, The BIE
supports education programs and residential facilities for Indian students of Federally recognized
Tribes at 183 elementary and secondary schools and dormitories. The 20112012 school year
appropriation for BIE schools was $753 million and BIE receives an additional $205 million in
funding from the Department of Education. The Department of Education distributes additional
Indian set-aside funding directly to Tribes and tribal organizations.

Currently, the BIE directly operates 59 schools and dormitories. The remaining 124 schools and
dormitories are operated by 64 Tribes through Public Law 93-638 contracts or Public Law 100-
297 grants in 23 States. During the 2011-2012 school year, BIE-funded schools served
approximately 48,000 individual K-12 Indian students and residential boarders which equated to
an average daily membership of approximately 41,000 students due to transfers, absences and
dropout rates. Only about eight percent of Indian students nationwide attend BIE-funded
schools. Approximately 4,000 teachers, professional staff, principals, and school administrators
work within the 59 BIE-operated schools. In addition, approximately twice that number work
within the 124 tribally-operated schools.

The BIE has the responsibilities of a State Educational Agency for purposes of administering
Federal formula grant programs for education. BIE responsibilities include providing instruction
that is aligned to the academic standards set forth in the Department of the Interior’s regulations
regarding its standards, assessments and definition of adequate yearly progress (AYP), achieving
compliance with the Elementary and Secondary Education Act of 1965 (ESEA) and the
Individuals with Disabilities Education Act {IDEA), working with the Department of Education
to administer education grants, and providing oversight and accountability for school and student
success. The BIE strives to ensure our students receive the best education and exposure to the
same educational opportunities provided to students across America. The BIE continually
consults with Tribes on the delivery of educational services.

To the extent possible, BIE-funded schools are equipped with the latest tools and technology for
our students to compete in the global marketplace. BIE places an emphasis on recruiting and
retaining high-quality staff; teachers and principals receive professional development to keep us
competitive. Some BIE schools are located in very remote locations; schools offer access to BIE
housing in some locations as an incentive to retain teachers. BIE works with the BIA, tribal, or
local community law enforcement to ensure our students and school faculty are safe on our
campuses. BIA also partners with national education and youth organizations to assist us in
trying to reduce the dropout rate for our students.
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The Vision for Bureau of Indian Education Success

As identified in regulations, BIE’s mission is to provide quality educational opportunities from
early childhood through life in accordance with a Tribe’s needs for cultural and economic well-
being and in keeping with the wide diversity of Indian Tribes as distinct cultural and
governmental entities. Further, the BIE is to take into consideration the whole person by taking
into account the spiritual, mental, physical, and cultural aspects of the individual within his or
her family and tribal or village context.

I am pleased to have this opportunity to describe our vision for the BIE and to give you an
overview of the work we have under way.

Maximize Student Achievement. Teaching students effectively is the number one priority for
BIE. We believe that effective instruction is a key piece in turning our BIE schools around. BIE
established a Principal Leadership Academy to address the high turnover rates in critical school
leadership areas. BIE has also introduced methods such as the Striving Readers Literacy Plan
which focuses on positively impacting a “birth to grade 12” effort to increase student
preparedness for the 21st century. BIE has also increased the number of School Improvement
Grants to encourage school turnaround models across BIE schools. To better measure student
performance, BIE has begun the process by which it will develop a unified system of standards,
assessments, and accountability rather than using the standards, assessments and AYP definitions
of 23 different States, which the Department of Interior’s regulations currently require. Since
this change to the regulations requires negotiated rulemaking, on January 31, 2013, Indian
Affairs published in the Federal Register a notice of intent to establish a negotiated rulemaking
committee concerning a change to regulations related to standards, assessments, and AYP, The
notice seeks comments about establishing a Committee and nominations for the Committee by
March 1, 2013,

Advance Indian Education through Self-Determination. Indian Affairs is fully supportive of
self-determination and self-governance and it is an integral part of advancing Indian education.
The Indian Self-Determination and Education Assistance Act of 1975 provided authority for
Federally-recognized Tribes to contract with the Secretary for the Department of the Interior to
operate BIE-funded schools. The Education Amendments Act of 1978 and further technical
amendments provided Department of the Interior funds directly to tribally operated schools,
empowered Indian school boards, encouraged local hiring of teachers and staff, and established a
direct line of authority between the Education Director of BIE and the Assistant Secretary for
Indian Affairs. Amendments to the ESEA made by the No Child Left Behind Act of 2001
(NCLB) brought additional requirements to the schools by holding them accountable for
improving their students’ academic performance.

This Administration is committed to consulting with Tribes, and our new consultation policy
gives evidence of our commitment. Over the past year, the BIE engaged in discussions with
tribal governments and their leaders at several tribal consultation sessions that included topics
such as the Johnson-O*Malley student count, the Indian Affairs Administrative Assessment, the
Public Law 100-297 grant assurance form, the Memorandum of Understanding between the BIE
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and the U.S, Department of Education, and the BIE’s flexibility request seeking relief from
certain provisions of the ESEA.

Each of these tribal consultations brought tribal leaders and Indian educators together to discuss
key reforms on how BIE services can be enhanced and how to change the way BIE does
business. The BIE has compiled results of the consultations, changes have taken place, and BIE
continues to reform the learning environment for students and the tribal community. BIE’s
actions in response to the feedback received from the Tribes have resulted in agency-wide
collaborative efforts in the areas of education, language, culture, and economic development.
More Tribes with students attending BIE-funded schools are now engaged in the education of
their tribal members.

The BIE met with the Navajo Nation and Department of Diné Education to discuss a possible
realignment of its educational program on the Navajo Nation. There are currently 31 BIE-
operated schools and 35 grant or Public Law 93-638 contracted tribally operated schools within
the Navajo Reservation. The concept is to move all Navajo BIE-funded schools under one
Public Law 100-297 grant with the Navajo Nation. This concept would allow the Tribe to have
more direct impact on the way all of the BIE-funded schools are administered and operated on
Navajo Nation lands. This would provide more local educational control, increase jobs at the
local level, and advance BIE education through the Navajo Nation’s exercise of self-
determination over the education of their children in BIE-funded schools.

Optimize School Operations. To support the President’s commitment to provide every student
even footing when it comes to education, BIE has expressed a desire to adopt the Common Core
State Standards (CCSS), along with the 46 States and the District of Columbia who have adopted
those standards. The BIE developed and submitted an ESEA flexibility request to waive certain
provisions of the ESEA and implement certain education reforms which, if approved, will allow
BIE to pursue a unified system of standards, assessments, and accountability rather than using
the standards, assessments and AYP definitions of 23 different States. In addition, the BIE has
recently moved to a new Financial and Business Management System, which will provide a
more transparent and streamlined process geared to improving financial practices.

Improve School Facilities. Indian Affairs owns or provides funding for a significant inventory
of buildings and other facilities across the Nation, including education facilities in Indian
Country. Currently, Indian Affairs provides funds for facility programs for 183 academic and
resident-only campuses. From 2002 through 2012, $2.0 billion, including $300 million of
funding made available in the American Recovery and Reinvestment Act, has been provided for
construction, improvement, and repair projects that have reduced the number of schools in “poor
condition” from more than 120 of the 183 schools to 63 today. This includes 42 complete school
replacements and 62 major renovations, which are either completed, funded or under-
construction.

As amended by the NCLB, the Education Amendments of 1978 require the Secretary of the
Interior, in consultation with Indian Tribes, to develop a recommended methodology to
determine priority of need for replacement schools and improvement and repair projects. The
Secretary of the Interior established a Facilities and Construction Negotiated Rule Making
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Committee (NRC), which held seven meetings between April 2009 and September 2011. The
NRC developed a New School Replacement and Renovation Formula which stipulates that those
BIE-funded schools in poor condition, as measured by the Facilities Condition Index, and
educating 75 percent or more students in portable facilities are eligible to apply for the program.
Locations meeting the stipulated criteria are then evaluated using seven key evaluation criteria
such as crowding, declining or constrained enrollment, inappropriate educational space,
accreditation risk, and cultural space needs. We anticipate initiating the new school-priority~
ranking process this fiscal year.

Seek Partners. BIE has signed eleven Memoranda of Understanding, Memoranda of
Agreement, and cooperative agreements with other Federal agencies, tribal colleges, and tribal
governments to increase access to new programs and initiatives as well as build capacity at tribal
colleges and within tribal governments. Recently, for example, BIE has a new agreement with
Teach for America to increase BIE-funded schools’ access to highly qualified teachers in hard-
to-fill locations in our system.

Streamlining and Administrative Savings Consultations

It was a year ago, almost to the day, that Indian Affairs came before this Subcommittee to
present testimony on the President’s budget request for FY2013. Former Assistant Secretary
Echo Hawk testified as to the importance of maintaining services to Tribes while exercising
fiscal responsibility. Consistent with that directive, the 2013 budget for Indian Affairs
presented a recommendation for streamlining and administrative savings. The 2013 budget
request includes prospective savings of $19.7 million in streamlining measures and $13.8
million in administrative savings across all programs within Indian Affairs,

We estimate the $19.7 million reduction will come from eliminating duplicative or overlapping
functions and processes to achieve streamlining reductions across Indian Affairs. Indian
Affairs developed a process for implementing the streamlining using early retirement and
voluntary separations to reduce full-time employment along with other position-management
techniques. The $13.8 million reduction comes from anticipated management efficiencies in
such activities as printing and travel.

Consistent with Secretary Salazar’s directive to achieve the highest levels of organizational
efficiency and effectiveness, Indian Affairs began an examination of the management and
structure of its administrative services. The focus of the review was to develop a support-service
design that balances internal controls with effective and timely delivery of programs and services
for American Indian Tribes and Alaska Natives. In April 2012, the Bronner Group, which had
been contracted to conduct the review, delivered a comprehensive analysis of the effectiveness of
the current administrative structure. Indian Affairs held seven consultations throughout the
country during April and May 2012 at which the findings and recommendations from the
Bronner analysis were presented to tribal leaders.

Reflecting the input of Tribes, Indian Affairs leadership is now in the process of preparing for
the realignments and will be submitting a reprogramming request to this Subcommittee. The
proposed realignment of the administrative functions would be overseen by an Executive
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Implementation Oversight Board (Board), with membership including the Director of the BIA,
the Director of BIE, the Deputy Assistant Secretary - Management, the Deputy Assistant
Secretary for Policy and Economic Development, the Chief of Staff to the Assistant Secretary -
Indian Affairs, and a designee from the Office of Policy, Management, and Budget. The Board
will issue a quarterly progress report to the Assistant Secretary—Indian Affairs and the Office of
the Secretary. It is anticipated that in the upcoming 12 months, if we move forward with the
proposed realignment, at the conclusion of such realignment, the Board would transition to an
oversight function and would be responsible for recommending administrative staffing and
funding allocations to meet current needs and resolve service-delivery issues.

Specific to BIE, these tribal consultations provided input on ways to streamline the BIE
organization while still working to improve the quality of education provided to students served
by BIE-funded schools. Additionally, the BIE developed a plan that identifies opportunities to
effectively reshape the BIE through consolidation, staffing reassignments and reductions,
resource sharing, and the elimination of offices and functions that are redundant and obsolete.

Sequestration’s Potential Effect on BIE

The sequestration will not have an immediate impact on the quality, scope, and types of
programs provided by BIE-funded schools during the current schools due to forward funding, If
the sequester continues for the next school year, each BIE-funded school will have to establish
its funding priorities and adjust budgets accordingly. Individual BIE-funded schools may cut
instructional and residential programs, extra-curricular activities, or support services.

If BIE schools had to end their school year sooner than expected as a last resort because of
funding issues, it could cause problems with the BIE’s ISEP regulations and accreditation
challenges with State Departments of Education, which require a certain number of instructional
days for the school year. BIE is focusing on improving our lowest-achieving schools through a
strategy we term “Turnaround schools”. This strategy includes extending the school year to
allow additional instruction in core academic subjects; as well as allowing additional time for
teacher collaboration. Shortened school schedules resulting from sequestration would reverse
the progress being made to turn around these schools.

Conclusion

I believe our vision for BIE will allow us to achieve improved results in the form of higher
student scores and improved operations. We will continue to ensure our education and facilities
programs and administrative support operations are supporting the delivery of high- quality
educational programs.

Indian education is the foundation for the future leadership of our tribal communities. The
discussion around BIE is timely and much needed, and I welcome the opportunity to continue
our discussion. Thank you for the opportunity to be here today to testify about Indian education.
I would be happy to answer any questions the Subcommittee may have.
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Indian Affairs o . e
Cffice of the Assistant Secretary-Indian Affairs
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www indiansifairs.gov Bureau of Indian Education

Biographical Statement for Kevin K. Washburn
Assistant Secretary — Indian Affairs

Kevin K. Washburn, an enrolled member of the Chickasaw Nation in Oklahoma, was confirmed
by the United States Senate as the Assistant Secretary — Indian Affairs for the U.S. Depariment
of the Interior on September 21, 2012, and was sworn into office by Secretary of the Interior Ken
Salazar on October 9, 2012.

Mr. Washburn is the 12th Assistant Secretary — Indian Affairs to be confirmed since the position
was established by Congress in the late 1970s. In addition to carrying out the Department’s trust
responsibilities regarding the management of tribal and individual Indian trust lands and assets,
the Assistant Secretary is responsible for promoting the self-determination and economic self-
sufficiency of the nation’s 566 federally recognized American Indian and Alaska Native tribes
and their approximately two million enrolled members.

Mr. Washburn came to the Department of the Interior from the University of New Mexico
School of Law where he served as Dean, a post he held since June 2009, Prior to that, he served
as the Rosentiel Distinguished Professor of Law at the University of Arizona James E. Rogers
College of Law from 2008 to 2009, and as an Associate Professor of Law at the University of
Minnesota Law School from 2002 to 2008. From 2007 to 2008, Mr. Washburn was the Oneida
Indian Nation Visiting Professor at Harvard Law School.

Previously, he served as General Counsel for the National Indian Gaming Commission from
2000 1o 2002, and as an Assistant United States Attorney in Albuquerque, N.M., from 1997 to
2000. He was a trial attorney in the Indian Resource Section of the U.S. Department of Justice
from 1994 to 1997. From 1993 to 1994, he clerked for the Hon. William C. Canby, Jr., of the
U.S. Court of Appeals for the Ninth Circuit in Phoenix. His past awards in federal service
include the Environmental Protection Agency’s Bronze Medal for Commendable Service (2000)
for representing the agency in successful Clean Air Act litigation and Special Commendations
for Outstanding Service from the Justice Department (1997, 1998).

Mr. Washburn is a well-known scholar of federal Indian law. Among his other books and
articles, he 15 a co-author and editor of the keading legal treatise in the field of Indian law.
Cohen’s Handbook of Federal Indian Law (2012 edition).
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Biographical Statement for Michael S. Black
Director, Bureau of Indian Affairs

Michael S. Black was named the Director of the Bureau of Indian Affairs on April 26,

2010. Prior to that, he was the Regional Director for the BIA’s Great Plains Regional Office in
Aberdeen, South Dakota, which oversees 12 agencies that together serve 16 Federally recognized
tribes in three states (Nebraska, North Dakota and South Dakota). Mr. Black was named to his
position in July 2008 after having served since January 2004 as the Deputy Regional Director for
Indian Services in the Bureau’s Rocky Mountain Regional Office in Billings, Montana, during
which time he also served a period of eight months as the acting Great Plains Regional Director.
Mr. Black began his Federal career in 1987 with the BIA’s Aberdeen Area Office (now the Great
Plains Regional Office) as a General Engineer in the Branch of Facilities Management. He went
on to held regional facility and engineering management positions in the Billings Area Office
(now the Rocky Mountain Regional Office) until being named the Deputy Regional Director.
Mr. Black is an enrolled member of the Oglala Sioux Tribe in South Dakota.



16

U.8. Department of the Interior

Indian Affairs , o
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Biographical Statement for Brian Drapeaux
Acting Director, Bureau of Indian Education

Brian Drapeaux, an enrolled member of the Yankton Sioux Tribe in South Dakota, is the acting
Director for the Bureau of Indian Education {BIE) in the Department of the Interior in
Washington, D.C. Reporting to the Assistant Secretary — Indian Aftairs, the BIE Director is
responsible for overseeing a federal school system that provides elementary and secondary
education for over 40,000 American Indian and Alaska Native children from federally
recognized tribes, as well as overseeing the administration of two post secondary institutions,
providing funding for 27 tribal colleges and universities and two technical colleges, and
operating higher education scholarship programs.

Prior to becoming the acting director, Mr. Drapeaux served as the chief of staff to the BIE
Director from October 2010 to June 25, 2012,

He has worked the majority of his professional career on behalf of the Lakota/Dakota/Nakota
people of the Great Plains. His leadership experience includes being a secondary education
teacher in Alaska and South Dakota, the director of a regional tribal gaming organization, the
legislative assistant to former United States Senator Tom Daschle (S.D.), assistant director
legislative affairs for Steptoe and Johnson, and Greenberg Traurig, LLP in Washington, D.C., an
economic development director for the Lower Brule Sioux Tribe in South Dakota, and the vice
president of a Native-owned business in the health field. He also has been an education
consultant for the State of South Dakota, and has run several state-wide voter registration and
get-out-the-vote efforts.

Mr. Drapeaux has a Bachelor of Arts degree from Dakota Wesleyan University in Mitchell, S.D.,
where he majored in integrated social studies and minored in U.S. History, Health, Physical
Education and Recreation, and Secondary Education.

-DOI-

Office of Public Affairs — Indian Affairs
U. S. Department of the Interior

1849 C Street, N.W., MS-3658-MIB
Washington, D.C, 20240

Phone: 202-208-3710/Fax: 202-501-1516
2/21/2013
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Mr. SIMPSON. I appreciate it. Thank you, Secretary. George.

OPENING REMARKS OF MR. GEORGE A. SCOTT

Mr. Scort. Thank you, Mr. Chairman and members of the sub-
committee.

Mr. SiMPSON. And thank you for agreeing to come and talk to us
before your report is completed because, as I said in the introduc-
tion, there may be things hopefully within this bill that we want
to do based on some of the findings and so forth. So it is a little
unusual to have you come and talk before the report is done, but
I appreciate it.

Mr. ScoTT. Now, thank you. Our desire is always to be timely
and responsive to your needs, so we do appreciate the opportunity
to discuss the preliminary findings of some of our work on the
management of the Bureau of Indian Education (BIE).

In fiscal year 2011, the Federal Government provided over $800
million to BIE schools. These schools serve about 41,000 Indian
students living on or near reservations. Given the significant gaps
in educational outcomes for students in BIE schools compared to
public schools, questions remain about the extent of federal
progress in supporting Indian education. My testimony today will
focus on key management challenges hindering efforts to improve
the education of Indian children and BIE’s limited governance of
some schools.

Over the years, there have been a number of efforts within In-
dian Affairs to reorganize administrative functions and improve its
ability to support schools. However, management challenges such
as fragmented administrative structures and frequent turnover in
leadership have continued to hinder efforts to improve Indian edu-
cation. A study commissioned by Indian Affairs to evaluate its ad-
ministrative structure concluded that organizations within Indian
Affairs do not coordinate effectively and that communication among
them is poor. Long-standing issues such as incompatible procedures
and the lack of clear roles among various offices can contribute to
delays in schools obtaining needed resources.

For example, delays in contracting have occasionally affected
BIE’s ability to provide services for students with disabilities in a
timely manner. Likewise, the responsibility for facilities manage-
ment is also fragmented and can result in delays in addressing crit-
ical issues. For instance, one school we visited closed for a few days
because Indian Affairs initially did not respond to their request for
funds to replace a broken boiler. School officials in another state
told us that they are unsure whether they should invest in addi-
tional modular classrooms because they have not been told if or
when they will receive a new facility.

Given the seriously poor condition of some schools, it is critically
important that officials within Indian Affairs ensure that facility
maintenance and construction issues are addressed in a timely,
transparent, and consistent manner.

Leadership turnover in Indian Affairs has exacerbated some of
the various management challenges. Since the year 2000, there
have been about 12 acting and permanent assistant secretaries for
Indian Affairs, six deputy assistant secretaries for management,
and eight Bureau of Indian Education directors or acting directors.
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These are key leadership positions that should play important roles
in strategic planning, policy development, and ensuring account-
ability for agency performance and program outcomes. We have
previously reported that frequent changes in leadership may com-
plicate efforts to improve student achievement and that the lack of
leadership negatively affects an organization’s ability to function
effectively and sustain focus on key 1nitiatives.

In addition to the management challenges, school governance re-
mains an issue. Although BIE’s responsibilities to operate Indian
schools are in some respects similar to those of a state education
agency, its influence is limited because most schools are tribally op-
erated. BIE administers and provides technical support for a num-
ber of programs funded by the Department of Education and also
monitors schools. However, in tribally operated schools, tribes re-
tain authority over key policies. This means that BIE must seek co-
operation from tribal officials to implement reforms. For example,
they cannot require tribally operated schools to adopt teacher and
principal evaluation systems.

Further complicating reform efforts, BIE schools, unlike public
schools, have the responsibilities of both school districts and
schools. According to BIE and Department of Education officials,
many of these individual schools are small in size and may lack the
organizational capacity to function as a school district. We have
previously reported that smaller school districts may lack the re-
sources, knowledge, or expertise necessary to provide certain serv-
ices. This can at times further strain BIE’s ability to effectively
support these schools.

In conclusion, while its mission is clear, significant questions re-
main as to whether the Bureau of Indian education has the auton-
omy, resources, and administrative support within Indian Affairs to
successfully achieve its goals. Accordingly, sustained attention is
needed to address the long-standing challenges hindering efforts to
improve Indian education. This includes the commitment to sustain
leadership and accountability in key positions.

Additionally, it is imperative that offices within Indian Affairs
work together more effectively and efficiently to support schools.
We will continue to monitor these issues as we complete our work
and we will consider making recommendations as appropriate to
help address these challenges.

This concludes my statement. Thank you.

[The statement of George A. Scott follows:]
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INDIAN AFFAIRS

Management Challenges Continue to Hinder Efforts
to Improve Indian Education

What GAO Found

Management challenges within the Department of Interior's Office of the
Assistant Secretary ~ Indian Affairs (Indian Affairs), such as fragmented
administrative structures and frequent turnover in leadership, continue to
hamper efforts to improve Indian education. For example, incompatible
procedures and lack of clear roles for the Bureau of Indian Education and
the Indian Affairs’ Deputy Assistant Secretary for Management {DAS-M3,
which provides administrative functions to BIE, such as human resources
and acquisitions, contribute to delays in schools acquiring nesded
materials and resources. According to BIE officiale, some DAS-M staff are
not aware of the necessary procedures and timelines to meet schools’
needs. For instance, delays in contracting have occasionally affected
BIE's ability to provide services for students with disabilities in a timely
manner. A study commissioned by Indian Affairs to evaluate the
administrative support structure for BIE and the Bureau of Indian Affairs
(BIA)—also under Indian Affairs—concluded that organizations within
indian Affairs, including DAS-M, BIA, and BIE, do not coordinate
effectively and communication amaeng them is poor. Similarly, preliminary
results from GACQ's work suggest that lack of consistent feadership within
DAS-M and BIE hinders collaboration between the two offices,

Twe Indian Affairs Offices Support BIE Schonls

anziyss o

Afthough BHE's responsibilities to operate Indian schools are in some respects

milar f0 those of siate educational agencies (SEAs), BIEs influence is limited
bacause most schools are fribalty-operated. Like an SEA, BIE administers,
monitors, and provides technical support for a number of programs funded by the
Department of Education. Yet, in contrast o states that can impose a range of
reforms on schools, in most BIE schools tribes retain authority over key palicies
For example, cannot require most schools to adopt or devealop thelr own
teacher and principat evaluation systems. Further complicating reform efforts,
many small individual BIE schools function as their own school districts, We
have previousty reported that smaller schoal districts may face challenges
acquiring special education services or providers because they lack the same
capacity, resources, knowledge, or experience necessary fo provide those
services as larger-sized school districts

United States Government Accountability Office
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Chairman Simpson, Ranking Member Moran, and Members of the
Subcommittee:

Thank you for inviting me here today to discuss the preliminary resuits of
our work you requested on management of the Department of the
Interior's {Interior) Bureau of Indian Education {BIE) schools. In 2011, the
Departments of the Interior and Education provided over $800 miilion to
183 BIE schools, primarily in rural areas and smali towns, in 23 states.
These schools serve about 41,000 indian students living on or near
reservations, or about 7 percent of the Indian student population. There
are significant gaps in educational outcomes for students in BIE schools
compared with public schools.' Additionaily, the high school graduation
rate for BIE students for the 2008-2009 school year was 52 percent,
compared to the national average for public school students of 76
percent.? BIE’s mission is to provide quality education opportunities to
Indian students. Poor student outcomes raise questions about how well
BIE is achieving its mission. For today's testimony, we will focus on (1)
the key management chalienges affecting BIE and its mission of
educating Indian children, and {2) BIE's governance of schools.

Our analysis is based on interviews with officials in the interior's Office of
the Assistant Secretary for Indian Affairs’ Office of the Deputy Assistant
Secretary for Management, and Bureaus of Indian Education and indian
Affairs. We also interviewed Department of Education (Education)
officials. Additionally, we reviewed agency documents, including budget
justifications, guidance, internal correspondences, agency-sponsored
management studies and relevant federal laws and regulations. We also
conducted site visits to public schools, as well as BIE schools that serve
the Oglala Sioux Tribe in Pine Ridge, S.D., and the Mississippi Band of
Chactaw indians, where we interviewed administrators and teachers. Site
visit locations were selected to reflect an array of BIE schools that varied
in administration type, school and tribal size, and location. We pian to

*Fourth and eighth grade reading and math scores were higher for indian sfudents in
public schools than those in BIE-schools on the National Assessment of Educational
Progress (NAEP), referred to as “The Nation’s Report Card.” The NAEP has been
conducted regularly since 1969 and tracks student achievement throughout the United
States over time.

2Bureau of Indian Affairs Office of Indian Education Programs, Bureau-Wide Annual

Report Card 2008-2009, and National Genter for Education Statistics, The Condifion of
Education 2012 (May 2012).

Page 1 GAO-13-342T
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conduct an additional site visit in the spring of this year to complete our
work, This testimony is part of ongoing work requested by this
subcommittee. We intend to produce a report later this year that wilt
provide our final resuits on and further detail the management of BIE
schools, as well as compare funding, expenditures and performance
indicators for BIE schools to those of nearby public schools and, where
appropriate, Department of Defense schools. We discussed our
preliminary results with Interior, and incorporated their comments as
appropriate.

We are conducting our ongoing work in accordance with generally
accepted government auditing standards. Those standards require that
we plan and perform the audit to obtain sufficient, appropriate evidence to
provide a reasonable basis for our findings and conclusions based on our
audit objectives. We believe that the evidence obtained provides a
reasonable basis for our findings and conclusions.

Background

BIE, formerly known as the Office of indian Education Programs when it
was part of the Bureau of Indian Affairs (BiA), was renamed and
established as a separate bureau in 2006. Organizationally, BIE is under
the Office of the Assistant Secretary- Indian Affairs (Indian Affairs), and its
director reports to the Principal Deputy Assistant Secretary-Indian Affairs.
The director is responsible for the direction and management of afl
education functions, inciuding the formation of policies and procedures,
supervision of ail program activities, and approval of the expenditure of
funds for education functions. BIE is comprised of a central office in
Washington, D.C.; a major field service center in Albuguerque, New
Mexico; 3 associate deputy directors’ offices iocated regionally (1 in the
east and 2 in the west); 22 education line offices located near Indian
reservations; and schools in 23 states.® Of the 183 schools and
dormitories BIE administers, 58 are directly operated by BIE (BIE-
operated), and 125 are operated by tribes (tribally-operated) through
federal contracts or grants.

BIE schools are primarily funded through Interior. Similar to public
schools, BIE schools receive formuia grants from Education. BIE, like

3All of the BIE schools are focated in the continental United States.

Page 2 GAO-13-342T
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state educational agencies, administers and monitors the operation of
these Education programs.

Currently, BIE’s administrative functions-~human resources, hudget
management, information technology, and acquisitions—are managed by
Indian Affairs’ Deputy Assistant Secretary for Management (DAS-M). The
heads of both BIE and DAS-M report to the Principal Deputy Assistant
Secretary-Indian Affairs. {See fig. 1)

Figure 1: Offices Responsihle for Supporting BIE Schools
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BIiE and its predecessar, the Office of indian Education Programs, have
been through a number of restructuring efforts. Prior to 1999 BiA's
regional offices were responsible for most administrative functions for
indian schools. in 1999, the National Academy of Public Administration
issued a report, commissionad by the Assistant Secretary of Indian
Affairs, which identiffied management challenges within BIA, The

Page 3 BAG-12-3427
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report conciuded that BiA's management structure was not adequate to
operate an effective and efficient agency.* The report recommended
centralization of some administrative functions. According to BIE officials,
for a brief period from 2002 to 2003, BIE was responsible for its own
administrative functions. However, in 2004, in response to the NAPA
study, its administrative functions were centralized under the DAS-M.

More recently, in 2011, Indian Affairs commissioned another study—
known as the Bronner report—to evaluate the administrative support
structure for BIE and BIA. The report, issued in March 2012, found that
organizations within indian Affairs, including DAS-M, BIA, and BIE, do not
coordinate effectively and communication among them is poor. The study
recommended that indian Affairs adopt a more balanced organizational
approach to include, among othsr things, shared responsibility, new
policies and procedures, and better communication, with increased
decentratization.® According to indian Affairs officials, the department is in
the process of developing a plan to address these recommendations, but
they have not yet finalized a proposal for reorganization.

Management
Challenges Continue
to Impede BIE's
Mission

Fragmented
Administrative Structure
Negatively Affects Schools

Indian Affairs’ Deputy Assistant Secretary for Management {DAS-M) is
responsible for, among other things, acquisition of materials and services
for BiE-operated schools and management of construction-related
requests. However, incompatible procedures and a lack of clear roles for
BIE and DAS-M contribute to delays in the acquisition of needed
materials and resources. For example, according to BIE officials, some
DAS-M staff are not aware of the necessary procedures and timelines to
meet schools’ needs. Purchasing items for schools in a timely manner, for

“Nationaf Acad! y of Public Admink ion, A Study of Management and Administration:
The Bureau of Indian Affairs (1999).

SBronner Group, Final Report: Examination, £ ion, and R ions for
Support Functions {(March 2012).

Page 4 GAO-12-342T
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instance, is critical to ensure that all supplies and textbooks are delivered
before the start of the schoo! year. However, the procurement process
used by BIE-operated schools can cause delays in textbook delivery.
Likewise, delays in contracting have occasionally affected BIE's ability to
provide timely services for students with disabilities,

Communication is especially difficult because of indian Affairs’
fragmented administrative structure. For example, school officials we
spoke with said that their correspondences are often lost and that there
appears to be little coordination between indian Affairs offices. For
instance, the Bronner report found that the responsibility for facilities
management is scattered between three divisions within DAS-M. First,
the Property Management Division in the Office of the Chief Financial
Officer (OCFO) is responsible for maintaining the real property inventory.
Second, the Acquisition Office in the OCFO manages the leasing of
buildings for the BIA and B!E. Finally, maintenance and construction of alf
Indian Affairs’ buildings is under the purview of the Office of Facilities,
Environmental and Cultural Resources, and Office of Facilities
Management and Construction. This fragmented administrative structure
directly impact schools. For instance, the Little Wound Schoot on the Pine
Ridge reservation in South Dakota closed for a few days because indian
Affairs initially did not respond to their request for funds to replace a
broken boiler. Tribal school officials in Mississippi told us they are unsure
whether they should invest in repairs or rent additional medular
classrooms as they have not been told when or if the department will
construct new facilities.®

The Bronner report found that although DAS-M is tasked with supporting
both BIE and BIA, its staff is not structured in a way that effectively
supports both bureaus. Aithough the contracting needs of schools are
different than those of a federat agency, DAS-M does not have a specific
acquisition team assigned to BIE. The report aiso found that DAS-M's
acquisition services were slow and not customer focused and that there
was a disconnect between programs and support.

SFor additionat information on BIE schoot facilities, see Department of the interior, Office
of ingpector General, Bureau of Indian Affairs and Bureau of indian Education: Schools in
Need of Immediate Action, C-IN-BIA-0008-2007 (Washington, D.C.: May 31, 2007);
Department of the Interior, Office of Inspector General, Improvements Needed to Ensure
Safety and Program Performance—School Construction Program, Bureau of indian
Affairs, W-FL-BIA-0047-2002 (Sacramento, CA: February 2004).
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Further, DAS-M staff may not have the requisite expertise needed for
working on BIE-related tasks. The Bronner report found that key staff
positions, such as budget analysts, were not assigned responsibilities in a
manner that wouid help them develop expertise on the goals, funding
history, and performance of BIE programs. Despite a request from BIE,
DAS-M has not conducted a workforce analysis to determine the number
and skill set of staff supporting the mission of BIE.

According to BIE officials, DAS-M staffs' focus on supporting BIA rather
than BIE hinders DAS-M from seeking and acquiring expetrtise in
education issues and from making the needs of BIE schools a priority. We
have previously reported that strategic workforce planning, similar to
workforce analysis, can identify core competencies for mission-critical
occupations and be used to develop targeted training as well as spur
planning efforts.”

in a December 2011 memo to Secretary Salazar, BIE's former Director
expressed frustration with the current organizational structure of Indian
Affairs and asserted that the “major chailenges facing BIE cannot be
overcome . . . until basic structure and governance issues are addressed
and resolved.” In addition, according to his memo, “because of this
disjointed system, points-of-view concerning the effectiveness of support
functions do not necessarily originate from a similar organizational
culture, mindset, or most impartantly, mission outcomes.” Additionally, he
noted that "the outcome of student achievement is often overshadowed
and leaves our Bureau fighting to focus attention on education priorities
and competing for leftover resources scattered throughout the larger
organization.”

The chalienges outlined-above run contrary to our past work on agency
collaboration. We have found that different agencies participating in any
collaborative mechanism bring diverse organizational cultures to it.
Accordingly, it is important to address these differences and establish
ways to operate across agency boundaries.® As we have previously
reported, agencies can work together to define and agree on roles and

GAD, Department of Education: Improved Oversight and Controls Could Help Education
Better Respond to Evolving Priorities, GAQ-11-194 (Washingten, D.C.: Feb. 10, 2011).

*GAQ, Managing For Results: Key Considerations for Implementing Interagency
Collaborative Mechanisms, GAQ-12-1022 (Washington, D.C.: Sept. 27, 2012).
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responsibilities, which can be set forth in policies, memorandums of
understanding, or other arrangements.® We will continue to monitor these
issues and report our final resuits later this year.

BIE Faces Significant
Turnover in Leadership

Leadership turnover in the Office of the Assistant Secretary for indian
Affairs, DAS-M, and BIE has exacerbated the various challenges created
by administrative fragmentation. (See fig. 2.) Since approximately 2000
there have been:

« 12 acting and permanent Assistant Secretaries for indian Affairs,
« 6 DAS-M Deputy Assistant Secretaries, and
« 8 BIE Directors or Acting Directors.

The tenure of acting and permanent assistant secretaries has ranged
from 16 days to 3 years. Further, from August 2003 through February
2004 the post was unfilled. These are key leadership positions. The
assistant secretary provides direction on all issues related to Indian
affairs, while DAS-M, as mentioned above, provides essential
administrative functions for BIE and its schools. In previous reports, we
found that frequent changes in leadership may compticate efforts to
improve student achievement, '® and that tack of leadership negatively
affects an organization's ability to function effectively and to sustain focus
on key initiatives.*

*GAO-12-1022,

9GAQ, District of Columbia Public Schools: Important Steps Taken to Continue Reform
Efforts, But Enhanced Planning Could Improve Implementation and Sustainability,
GAQ-08-619 (Washington, D.C.: June 26, 2009).

"1GAO, R ing Servi and \ : ined L ip Attention and
Systematic Oversight Needed lo Resolve Persistent Problems Affecting Care and
Benefits, GAO-13-5 (Washington, D.C.: Nov. 16, 2012) and Architect of the Capitol:
Committed, Sustained Leadership Needed to Continue Progress, GAQ-07-407
(Washington, D.C.: Feb. 28, 2007).
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Figure 2: Leadership of Offices that Support BIE Schools
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Preliminary results from our work also suggest that lack of consistent
leadership within DAS-M and BIE hinders collaboration between the two
offices. According to our work on leadership, effective working
relationships between agency leaders and their peers is essential to using
resources most effectively and ensuring that people and processes are
aligned fo an agency’s mission, '? Working refations between BIF and
DAS-M's leadership appears informal and sporadic. Currently, there are
no regularly scheduled meetings between BIE and DAS-M leadership to
discuss issues, priorities and goals, Additionally, BIE officials reported
having difficulty obtaining timely updates from DAS-M on its responses to
requests for services fram schools. According to BIE officials, they usaed
to have reguiarly scheduled meetings with DAS-M leadership to discuss
operations, but the mestings were discontinued in September 2012, BIE
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now depends on ad hoc meetings to discuss issues requiring resolution.
As a resuit, BIE officials stated there is a disjointed approach to serving
schools.

BIE’S Limited
Governance of
Schools Affects
Reform Efforts

Although BIE’s responsibilities to operate indian schools are in some
respects similar to those of state educational agencies (SEA), BIE's
influence is limited because most schoois are tribally operated. Like an
SEA, BIE administers, oversees, and provides technical support for a
number of programs funded by Education. These include grants for
disadvantaged children, students with disabilities, and teacher quality
improvement. BIE also acts in the capacity of an SEA by monitoring,
overseeing, and providing technical support to BIE schools. Yet, in
contrast to states that can impose a range of reforms on schools, in
tribally operated schools, which form the majority of BIE schools, tribes
retain authority over key policies. This means that BIE must seek
cooperation from tribal officiais to implement reform. For exampie, BIE
cannot require tribally-operated schools to adopt or develop their own
teacher and principal evaluation systems. Also, aithough BIE could
implement a curriculum for the schools it operates, BIE cannot implement
a bureau-wide curricuium that would apply to tribally-operated schools. In
contrast, some SEAs may be granted this authority through their state’s
faws.

According to BIE correspondence submitted to Education in June 2012,%
the accountability system BIE is required to use, as a condition of
receiving funding under Title i-A of the Eilementary and Secondary
Education Act (ESEA), as amended, is onerous. Like SEAs, BIE is
accountabie for the academic achievement of students in its schools,
However, BIE schools must use the accountability measures of the 23
respective states where the schools are located unless an alternative has
been approved. As a result, BIE caiculates proficiency—the extent to
which schools have made adequate yearly progress meeting
performance goals—using the states’ accountability systems. In 2008, we

The U.S. Department of Education has invited each SEA to request flexibility regarding
specific requirements of the No Child Left Behind Act of 2001 (NCLB} in exchange for
rigorous and comprehensive State-developed pians designed to improve educational
outcomes for all students, close achievement gaps, increase aquity, and improve the
quality of instruction, Bureau of indian Education, ESEA Flexibility Request for Window 3,
Submitted to the Department of Education June 7, 2012. OMB-1810-0581.
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reported that BIE officials told us that, given the work invoived, it was
challenging to calculate and report proficiency levels to schools before the
start of the subsequent school year.'* However, under ESEA, if schools
do not make adequate yearly progress toward specific proficiency levels
set by the states in reading, math, and science, they may be required to
pursue reforms that are best implemented at the beginning of the school
year. Recently, Education aliowed 16 of the 23 states where BIE schools
are located to change their assessments and methodology for calculating
proficiency. ' Consequently, this has affected BIE's ability to calculate
proficiency for its schools in a timely manner. Currently, BIE is seeking to
revise its regulations that require it to use the 23 states’ accountability
systems.

Further compiicating reform efforts, both BIE and Education consider BIE
schools, uniike public schools, to have the responsibilities of both schoot
districts and schools. BIE, uniike an SEA, treats each school as a public
school district. According to BIE and Education officials, many of these
individual schools are small in size and lack the organizational capacity to
function as a school district. We have previously reported that smaller
school districts face chailenges acquiring speciat education services or
providers because they lack the same capacity, resources, knowledge, or
experience necessary to provide those services as larger-sized school
districts. '8 BIE and Education officials acknowledge that this represents a
strain on BIE’s capacity to function in this manner.

BIE is one of two federal entities that directly oversees the management
and operation of schools. The Department of Defense is the only other
federal agency that operates elementary and secondary schools, and it
does so to meet the educational needs of military dependents and
children of some civilian employees. The Department of Defense
Education Activity ({DODEA) oversees the management and operation of
194 schools in seven states; Puerto Rico and Guam; and 12 foreign
countries. Unlike BIE, DODEA has considerabie autonomy over its own

*4GAQ, Bureau of indian Education Schools: Improving Interior's Assistance Would Help
Some Tribal Groups Impiement Academic Accouritability Systems, GAQ-08-679
(Washington, D.C.: Juns 27, 2008).

15 Cuirently, 34 states and the District of Cojumbia are approved for ESEA flexibifity.

'SGAQ, Charter Schools: Additional Federal Attention Needed to Help Protect Access for
Students with Disabilities, GAC-12-543 (Washington, D.C.: June 7, 2012).
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internal management, budget, and operations. According to the Director
of DODEA, the DODEA headquarters office is responsible for setting
general policy guidelines, while schools and local DODEA administrative
offices are charged with overseeing day-to-day operations. As a resuit,
DODEA retains full operational control over ail its schools and is therefore
able to establish standardized curricula, testing, and evaluations.

Concluding
Observations

It is critical that Indian students receive a high-quality education in order
to ensure their long-term success. While BIE confronts several limitations
in its ability to govern schools, its mission remains to provide students
quality education opportunities. To this end, officials’ roles and
responsibilities must be clear, and sustained leadership is key.
Additionally, it is imperative that the offices responsible for education work
together more efficiently and effectively to enhance the education of
Indian children. We will continue to monitor these issues as we complete
our ongoing work and consider any recommendations needed to address
these issues.

Chairman Simpson, Ranking Member Moran, and Members of the
Subcommittee, this concludes my prepared statement. { will be pleased to
answer any questions that you may have,
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OPENING REMARKS OF DR. HEATHER SHOTTON

Mr. SiMPSON. Thank you, Mr. Scott.

Dr. Shotton, the floor is yours.

Ms. SHOTTON. Thank you, Chairman Simpson.

Chairman Simpson, members of the subcommittee, I must ac-
knowledge Representative Cole, my representative from the State
of Oklahoma. Thank you for convening this important oversight
hearing on Indian education. My name is Dr. Heather Shotton, and
I am the president of the National Indian Education Association.
I am also a member of the Wichita and Affiliated Tribes of Okla-
homa, the Kyowa Nation and the Cheyenne and Arapahoe Tribes.

On behalf of NIEA, I am grateful for this opportunity to provide
testimony and answering questions the subcommittee may have.

NIEA was founded in 1970 and includes a large collective mem-
bership of American Indian, Alaska Native, and Native Hawaiian
educators, tribal leaders, school administrators, parents, and stu-
dents. NIEA and our native education partners wish to highlight
the lack of educational parity currently affecting native students.
In particular, our students deserve the right to attend safe, secure,
structurally viable schools that provide learning environments con-
ducive to equipping our children for college and future endeavors.

Indian education is currently in nothing less than a state of
emergency. Native children experience large disparities in aca-
demic achievement, and our students face some of the lowest high
school graduation rates. This situation is increasingly dire for our
students in BIE schools.

Underlying this issue of low achievement is the issue of poor con-
ditions of many of our schools. BIA inspectors recently identified a
total of 120 safety deficiencies in four BIE elementary schools on
the Rosebud Sioux Reservation alone. And even more alarming is
a recent Interior Department report that found that the dilapidated
condition of BIE schools have the potential to seriously injure or
kill students and faculty.

Some of the deficiencies that have been identified for schools in
poor condition include classroom walls that are buckling and sepa-
rating from their foundation; water leaks near electrical outlets
and light fixtures; non-operable fire alarm systems; exposed asbes-
tos, lead paint, mold, and water damage; and regular academic use
of condemned buildings.

Native children should not have to risk their lives on a daily
basis to access the fundamental right to an education. Further-
more, research tells us that the physical condition of a school af-
fects our ability to learn. It affects student and teacher attendance,
teacher retention and recruitment, child and teacher health, and
the quality of the curriculum.

There are only two educational systems for which the Federal
Government is directly responsible, and that is the Department of
Defense and schools that are federally operated and federally fund-
ed tribal schools. And while the DOD fiscal year 2013 budget re-
quest of $2.7 billion includes an aggressive construction plan to im-
prove and modernize schools, the BIA fiscal year 2013 budget re-
quest eliminates new school replacement, and this leaves our al-
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ready vulnerable students attending schools in the worst conditions
even more vulnerable.

While BIA has recently focused on smaller projects of mainte-
nance and upkeep due to funding constraints, this does not address
the large-scale needs of many of the decrepit schools and continues
to place our students and teachers at serious risk. While it is im-
portant to highlight the dire issues facing our native children, I
also want to provide on behalf of NIEA to the subcommittee some
sound solutions for moving native education forward.

First, NIEA would request that the BIA release an updated BIA-
funded schools in poor condition index and tribal priority construc-
tion list. One main concern is that the BIA index of schools in poor
condition was last released in 2009. Further, the most recent BIA
school construction priority list was released in 2004. These out-
dated lists are unacceptable and we request that BIA update and
disseminate the lists.

Secondly, NIEA requests funding for school construction and re-
pair. NIEA understands the current fiscal climate. However, it is
important to note that full funding is needed for completing the re-
maining construction projects and starting new construction
projects to replace those facilities that are most in need. In the
NIEA fiscal year 2014 budget request, our association requested
school construction and repair funding to be set at $263.4 million.

Third, we request interagency and native cooperation. There
must be a collaboration at the federal level to ensure that funding
is used efficiently during these times of constrained budgets. And
additionally, any future Bureau streamlining must include direct
regional consultations and comment periods with native partners.
The Department of Interior should also establish a Tribal Advisory
Committee to advise the Secretary of the Interior on policy issues
and budget development for the BIE school system.

Finally, NIEA recommends that the BIA continue to upgrade the
quality of the teaching force in BIE schools. This includes research-
based professional development practice, including collaboration
with our tribal colleges and universities.

Mr. Chairman, subcommittee members, we appreciate your work
to protect the funding of native programs and your continued dedi-
cation to improving native communities and protecting native edu-
cation. We hope that Congress will protect and strengthen native
education programs and funding to ensure educational parity for
native students with non-native students. I look forward to ad-
dressing your questions.

[The statement of Heather Shotton follows:]
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Chairman Simpson, Ranking Member Moran, and members of the Subcommittee, thank you for
convening this Oversight Hearing on Indian Education. | am Dr. Heather Shotton, President of
the National indian Education Association (NIEA}, and a citizen of the Wichita & Affiliated
Tribes. On behalf of NIEA, | am grateful for this opportunity to provide testimony and answer
any questions that can provide important insights regarding how the federal government can
better uphold its trust responsibility and bring parity to Native education. NIEA has worked for
decades to keep Native education moving toward educational equity and excellence.

NIEA was founded in 1970 and includes a large collective membership of American indian,
Alaska Native, and Native Hawaiian educators, in addition to tribal leaders, researchers, school
administrators, teachers, parents, and students. NIEA’s mission is to advance comprehensive
educational opportunities for American Indians, Alaska Natives, and Native Hawaiians
throughout the United States. We accomplish this by viewing education as an integrated
system consisting of federal, tribal, public, and private partners who coordinate at the federal,
state, local, and tribal levels.

These education partners must work together to ensure Native students have the same
opportunity for safe, secure environments that promote effective learning and success as their
non-Native peers. In support of this vision, NIEA also advocates for the inclusions of traditional
Native cultures and values that enable Native learners to become contributing members of
their communities and strengthen Native participation in education.

State of Indian Education: indian education is in nothing less than an ongoing state of
emergency. Native children experience large disparities in academic achievement and
educational attainment: reading and math scores are substantially lower than those of other
groups; and Native students face some of the lowest high school graduation rates in the
country.’ Fewer Native students enroll in college, and even fewer graduate. # The situation is
increasingly dire in Bureau of indian Education {BIE) schools. During the 2010-2011 school year,
the graduation rate stood at just 59 percent and barely one-third of students performed at
proficient/advanced levels in language arts and mathematics. i

Bureau of Indian Education Schools: There are only two educational systems for which the
federal government is directly responsible: Department of Defense (DOD)} schools and federaily-
operated and federally-funded tribal schools. The DOD FY2013 budget request of $2.7 billion
would include an aggressive construction plan to bring all DOD schools up to a good or fair
rating by 2018. The Bureau of Indian Affairs (BiA) FY2013 budget request, however, eliminates
new school replacement, which ensures students attending schools in the worst condition will
continue to tearn in unsafe and distracting environments.
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Further, the DOD military construction budget is requested at $9.1 billion, which also includes
the modernizing of aging schools with the goal of enhancing education and improving
retention. In 2011, DOD even surpassed their goal of modernizing 65 schools.” The Department
of Defense understands children’s need for a safe learning environment and prioritizes funding
for needed construction projects. While DOD budgets are often easy to justify for military
purposes, it is equally as important that Congress defends spending on Native populations to
fulfill the trust responsibility. The historically inadequate BIA budget consistently inhibits the
basic function of a school — providing a safe learning environment for students.

BIA inspectors recently identified a total of 120 safety deficiencies in four BIE elementary
schools alone on the Rosebud Sioux Reservation. These schools are awaiting complete facility
replacement, with an estimated cost of $32.5 million.” Native children should not risk their
lives on a daily basis to access their fundamental right to an education. Such problems stem
from the federal government’s negligence in properly maintaining BIE facilities, which are
exceeding their life expectancies by decades.

On average, BIE education buildings are 60 years old, while the average age of public schools
serving the general population is 40 years old. A recent Department of the Interior {DO}), Office
of inspector General Report found that the dilapidated condition of BIE schools has “the
potential to seriously injure or kill students and faculty.”" The widespread health and safety
deficiencies in the 2009 list of 64 BIE schools currently deemed in “poor” condition include: **

Classroom walls buckling and separating from their foundation;
Water leaks near electrical outlets and light fixtures;

Severe cracks in academic buildings;

Non-operabie fire alarm systems and no protective sprinklers;
Improperly maintained furnaces;

Exposed asbestos; Lead paint; Mold; and Water damage;
Regular academic use of condemned buildings.

NIEA realizes BIA has recently focused on smaller projects, such as maintenance and upkeep,
due to funding constraints. At the very least, BIA must receive adequate funding to replace the
most deteriorated facilities in order to provide parity to Native students. The BIA budget
request completely eliminates new school construction resources, which is unacceptable while
so many students attend schools in dangerous and often life-threatening conditions.

For example, one BIE facility requiring replacement is the Bug O Nay Ge Shig School in Bena,
Minnesota. The high school serves five counties and 14 communities and is in a state of
deterioration, which inciudes structural and mechanical deficiencies, lack of proper insulation,
rodent infestation, and sewer problems. Due to mold, fungus, and a faulty HVAC system, the
school’s air quality is poor and dangerous to those students and faculty utilizing the facility.
Research shows that the physical condition of a school plays an important role in student
success, affecting student and teacher attendance, teacher retention and recruitment, child
and teacher health, and the quality of curricutum.™ This research supports why those parents
who have the resources to do so, now transfer their children from the school in search of a safe
learning environment. However, low-income families do not have the same opportunities to

2
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move to other school districts. Funding construction and providing a safe environment at this
facility — and others like it — would allow administrators and faculty to then address other
issues, such as providing a strong curriculum to increase student achievement.

While BIA’s focus on routine maintenance is helpful, construction projects other than total
replacement do not address the overwhelming concerns for student safety. There must be
additional resources available to fund total replacement projects for the numerous schools
similar to this facility in Minnesota. Furthermore, single maintenance projects for facilities that
require replacement are often undesirable to such schools. Native leaders worry that accepting
a piecemeal construction project will push their school further down the school replacement
priority list.

Raising Outcomes for Native Students:

1.) Release Updated BIA Funded Schools in Poor Condition Index and Tribal Priority
Construction List(s): The index of BIA schools in poor condition was last released in 2009. With
more than 60 schools indicated at that time, that list is sure to have grown. Further, the most
recent BIA Education Facilities Replacement Construction Priority List citing schools most in
need of repair was last released in 2004. These outdated lists are unacceptable and must be
updated.

While replacement projects on the 2004 list were expected to be completed in five years, lack
of funds extended the construction program beyond that timeframe. The funding shortfalt has
left three schools from the 2004 list under construction, two in design, and one in the planning
phase. In a February 28, 2011 letter to Congress, former Assistant Secretary ~ Indian Affairs
Larry Echo Hawk included the anticipated date for a revised priority list was to be announced in
May, 2012. Yet no list has been released. NIEA and Native education stakeholders request that
the Subcommittee pressure BIA to release a new Construction Priority List in the coming
months to better notify Native stakeholders and appropriators about needed replacement.

2.) Funding: NIEA understands the current fiscal climate. However, full funding is needed for
completing the remaining construction projects from the prior construction priority lists.
Additionally, BIA must release its updated construction lists, so full funding can address new
replacement projects. increased equity for BIE schools and Native students would be achievable
if there was coordinated communication between parties in charge of requesting and
appropriating funds for addressing safety and construction needs.

The DOD understands the reasons for ensuring safety standards in schools. Otherwise, the
Agency would allocate construction funding elsewhere. Without adequate funds to provide safe
learning environments, students cannot be expected to excel. in the NIEA FY2014 budget
request, our association expressed the need for school construction and repair funding to be
set at $263.4 million to ensure enough funds for new school construction, facilities
improvement and repair, and replacement school construction. There must also be
accountability for funding allocation, so funds have the most effect on providing an equitably
safe learning environment. BIA must distribute information to tribes, school administrators,
Native community leaders, and appropriators to guarantee correct funding allocation.
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Transparency is the key to highlighting the correlation between funding new schools that
decrease distractions and provide environments conducive to learning.

Likewise, funding must be directed to its intended purpose. increasing administrative costs
within an agency is unacceptable when it diminishes the facilities serving Native children.
Funding the top levels of bureaucracy does not effectively utilize funding intended to make a
difference in students’ lives. Additionally, any future streamlining at the Bureau {evel must
include direct, regional consultations and comment periods with tribes and Native partners to
ensure all Native concerns are appropriately addressed.

3.) Interagency and Native Cooperation: There must be collaboration at the federal level to
ensure existing education programs are effective and funding is used efficiently during these
times of constrained budgets. For example, DO! currently oversees the construction of schools
managed by the BIA. This can cause cumbersome delays if federal officials do not actively
communicate about needed projects, associated costs, and other issues.

DOI should establish a tribal advisory committee to advise the Secretary of the Interior on
policy issues and budget development for the BIE school system. This should include a formal
mechanism for tribally-operated schools to raise issues and provide substantive advice to the
Secretary on a continuing basis — especially regarding the development of a budget request that
addresses programs serving BIE schools, Since the schools in the BIE system are the sole
responsibility of the federal government, the Secretary of the Interior should be consuiting
closely and regularly with representatives selected by Native partners and the schoo! boards
operating those facilities.

Further, BIA spends millions of dollars contracting with outside sources to provide professional
development for the dedicated professionals who work in BIE schools. A more cost effective
and cuiturally appropriate process would have the BIE contract with Tribal Colleges and
Universities, where possible, to provide in-service teacher training and other professional
development services for the pre K-12 schools it oversees. Cooperating with and enabling
Native partners to work with Native youth can assure better teaching and achievement results
than utilizing outside parties who may not understand the issues affecting Native students.

Conclusion: Mr. Chairman, Ranking Member Moran, and Subcommittee members, NIEA
appreciates the Subcommittee’s past and present dedication to improving Native communities
and protecting Native education. With your support and through our continued collaboration,
NIEA is hopeful that Congress and our federal partners will protect and strengthen programs
and funding that ensures parity and safe learning environments are available to Native
students. With an educated citizenry, Native communities will have the opportunity to thrive
and succeed in an increasingly competitive global marketplace.

U.S. Department of Education, Institute of Education Sciences, National Center for Education Statistics, National Assessment of
Educationat Progress (NAEP), 2005, 2007, and 2009 National Indian Education Studies.

" US Census Bureau, American Community Survey 2005-2009 estimates.

¥ Bureau of Indian Education, "Bureau-Wide Annual Report Card, 2010-2011." Bureau of Indian Fducation, "Bureau-Wide
Annual Report Card, 2010-2011."

Yus. Department of Defense. “Overview ~ Fiscal Year 2013 Budget Request. Department of Defense. February 4, 2012,

v Personal Communication from President Rodney Bordeaux, President of the Rosebud Sioux Tribe, and Chad Blotsky, Business Manager for
the Todd County Schoof District. April
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10,2012,

" US Department of the Interior, Office of Inspector General. “Flash Report: Bureau of Indian A ffairs and Bureau of Indian
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EXPECTATIONS FOR INDIAN EDUCATION

Mr. SiMPSON. Thank you. Thank you all for your testimony. I ap-
preciate you all being here today.

You mentioned, Doctor, that the conditions in schools affects the
quality of their education and went through a variety of reasons
why it does that and their ability to learn stuff. The one other
thing that it does is really tell young people and students whether
we value them or not.

Ms. SHOTTON. Yes.

Mr. SiMpPsON. Which is probably as important as all the other
factors put together. I appreciate your testimony and look forward
to working with you.

The subcommittee has been out on Rosebud, and while we did
not go to the school, they gave us a slideshow presentation of it.
If T can remember correctly, it was pretty ugly and most people
would not send their kids to that condition. I have been up in
Lapwai and have looked at the school that they just built on the
Nez Perce Reservation and the one that they actually had to get
out of because it was deemed unsafe. The conditions of the schools,
I mean the physical condition of them, is really highly suspect and
something needs to be done.

This committee has focused on Indian health services over the
last few years to try to make sure that we meet our responsibilities
there. We are not completely there yet, but we are moving in the
right direction. We need to do the same thing with Indian edu-
cation. At least I think that is the feeling of most members of this
subcommittee.

But let me ask you, there are a lot of people who think the Fed-
eral Government should not be involved in education at all. We
ought to get rid of the Department of Education and everything
else. Obviously, we have a responsibility here just as we do with
the DOD schools. What should we expect out of our Indian edu-
cation system? We look at the fact that the standards or the meas-
urements we use to address quality, whether it is buildings or
whether it is outcomes or those other things, do not match up with
other public schools and so forth.

One of the hard things to do is appropriate money into a pro-
gram that you think is broken. Part of the reason it might be bro-
ken is because of insufficient funds, but part of it is also, as Mr.
Scott testified to, is the organizational structure and lack of com-
munication between a variety of—typical Federal Government if
you will.

What should we expect as a committee and how can we hold the
Department accountable for the dollars that we are giving them
that are actually improving the quality of education? That is kind
of a broad question, but is basically what this hearing is really all
about. Would someone like to take that on?

Mr. WASHBURN. Well, we do have a significant responsibility to
Indian children, and it is a part of our trust responsibility. In cer-
tain cases, it is actually written into treaties. Some tribes have
treaties and it is written in there that we will provide education,
and I presume that means a quality education.



44

I guess one of the things that strikes me, and being somewhat
new to this, is in the rest of the world we have sort of started look-
ing at uniformity as being overrated. We believe in diversity now
and we believe in specialization. And so outside of the Indian con-
text, there are charter schools that are focused on different things.
And so I guess I feel like to some degree we need to have an edu-
cation system for Indian Nations that recognizes that what is right
for one tribe might be different than for another tribe or commu-
nity.

And so I guess one of my concerns is that we keep flexibility in
there. And that is one of the reasons I believe so strongly in self-
governance. And so we have to be moving towards a system that
recognizes a significant voice for native communities about what
their education looks like because that will mitigate some of the
problems that Mr. Scott mentioned about leadership at the Bureau
of Indian Education or in the Assistant Secretary’s office.

I hope he was listening to Dr. Shotton’s testimony because you
can imagine the challenges of leadership in this area. Who would
want all the responsibilities that she mentions? You are crazy to
take on this responsibility frankly. And so it makes it hard to

Mr. SiMPsSON. Is that why we have such high turnover in per-
sonnel?

Mr. WASHBURN. The job is untenable in some respects frankly.
I mean it is difficult. This is difficult to take responsibility for that.
I mean, the children could die on your watch. That is the kind of
thing that she is saying. She is in essence saying that I am respon-
sible for and Mr. Drapeaux is responsible for. That is high-stakes
stuff. They do not pay any of us enough to be responsible for that
sort of thing.

Mr. SIMPSON. It is high-stakes stuff for us, too.

Mr. WASHBURN. Well, no. I think we are together.

CONSIDERATION OF DEPARTMENT OF EDUCATION ROLE

Mr. SIMPSON. Let me ask you a question that I get asked by offi-
cials within the Department of the Interior. They have asked why
the Department of the Interior deals with Indian education. Should
that not be in the Department of Education? And why do we deal
with Indian Health Services? Should not that be in—and it is pret-
ty much over in Health and Human Services. I have had officials
within the Department of the Interior ask me that question and I
think I know the answer. What is your response to that?

Mr. WASHBURN. Dr. Shotton.

Ms. SHOTTON. Thank you. Well, as a professor of Native Amer-
ican studies, I think I have a longer historical response to that in
terms of why BIE is placed within the Department of the Interior,
and I think that deals with historically how natives and tribes
were dealt with in terms of land management and resource man-
agement and those kind of issues. I think many of us ask that
question with the education system for our tribes and our native
students being placed within the BIA really speaks to what hope-
fully is happening more recently and more interagency cooperation
to effectively deliver a quality system of education for native stu-
dents.
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I think those are the things that we are speaking to, making
sure that we are having interagency cooperation and also consulta-
tions and corporation with our tribal leaders and those that are
charged with actually delivering the system of education on our
reservations and in our BIA-funded schools.

Mr. SimpsoN. Well, Doctor, you talk about interagency coopera-
tion and Mr. Scott is talking about interdepartmental cooperation
and communication and the lack of it. I look at the organizational
structure in this and I think, yes, this was written by the govern-
ment. It is about as confusing as you could get and makes it more
and more difficult. Well, it is not my responsibility; it is Darren’s
responsibility. Ultimately, do we need an organizational restruc-
ture? That is always the easy answer, but would that help or some-
thing along those lines?

Mr. ScorT. Mr. Chairman, I certainly agree with Mr. Washburn
and Dr. Shotton. This is high-stakes. These are our children that
we are talking about here, many of whom are in unsafe schools and
certainly not receiving an education I think we would all agree that
they are due. That said, it is also important to make sure that at
the federal level we hold the folks accountable who are responsible
for running education.

And I think this hearing is an important step in both increasing
the transparency around some of the challenges that the Bureau of
Indian education faces, but also ensuring that along the way we
build in some accountability and terms of moving forward. What is
the plan for transforming Indian education in this Nation? Have
we brought all of the stakeholders together to make sure there is
an agreement about the common vision for doing that? And then
having a plan in place where we have metrics and measures so
that we know are we making progress or not. And to the extent we
are not, making sure we hold the appropriate officials accountable.

I mean this is challenging. This is a challenging area. You know,
I have been with the GAO for 25 years. This is one of the most
challenging areas I have run across. That said, though, that is no
excuse for not making more progress here than we have seen and
ensuring moving forward that there is additional accountability for
ensuring that things are done differently going forward.

Mr. WASHBURN. Chairman, thank you. It is a very important
question. And frankly, we have wrestled with this at the Depart-
ment of the Interior. I mean the Secretary has asked me the same
question that you just posed to us. And I think that that means
that it is a live question and perhaps always should be a live ques-
tion because we want Indian children served by the agency that
can serve them best.

I think it is still true that the BIA and the BIE have the closest
relationship to tribes in the country. And at times, we have lost
their trust but we are always working to retain their trust. And so,
I think it is to some degree a question for Indian Country whether
BIE should go to the Department of Education. And I think that
they seem to have answered that question in the negative when it
has been put to them.

But I have to tell you that Secretary Arne Duncan over at the
Department of Education has an enthusiasm for Indian education,
so I have worked hard to figure out ways that we can capture that
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enthusiasm and make it work to the benefit of Indian children. Be-
cause if they are raring to go to be involved in Indian education,
we want to provide them opportunities.

One of the things that we have sort of been looking at is revital-
ization of tribal languages, native languages. And there is money
in the budget for us, for BIE to do that. There is budget money at
HHS and the Administration for Native Americans, ANA. And
there is money at the Department of Education for doing that.
Three different places with the same goal. Money is put in different
parts of the budget. And so I am not sure that that is wrong be-
cause the private sector would say that is good to get government
agencies competing with one another. Who can do better?

But on the other hand, there needs to be good coordination with
this because I have been around long enough to see that some,
tribes that are very successful are going to get the money from all
three of the agencies. You can imagine that a very well-positioned
tribe might just sort of take advantage of that, and that is not nec-
essarily what is best for Indian Country.

So we have to coordinate together to make sure that those mon-
ies for that sort of thing are spread properly and in a just fashion,
not just that the tribe with the best lobbyists, went and got all the
money. But it makes it harder when it is in three different pots.
I am not saying that it should all be in the BIE pot. I am not sure
that that is right. It has been interesting.

I am coming back into government. The last time I was in gov-
ernment was in 2002 and being back in government is different
now because back then, and certainly throughout our history, the
BIA was the face of the Federal Government in Indian Country. It
is quite rewarding now to see that HUD and HHS and so many
other Departments have a real role in Indian Country. And I think
that that is in part a testament to the existing Presidential Admin-
istration, but it has also been building and developing over time.

And my position, Assistant Secretary for Indian Affairs, is no
longer—I am still probably the point of the spear in Indian Coun-
try, but the spearhead is much broader than it ever was before,
which puts burdens. There are burdens and benefits. It puts a
greater onus on us to cooperate very well with them. And I know
OMB has tried to get us to figure out ways to force us to cooperate
better—one of the burdens is that we need to cooperate to make
sure the left hand knows what the right hand is doing. But it is
a benefit to Indian Country to have the whole Administration fo-
cused on Indian Country rather than just one agency.

Mr. SiMPsON. Yeah.

Mr. WASHBURN. So difficult questions.

SEQUESTRATION AND INDIAN EDUCATION

Mr. SiMpPsON. Ms. McCollum.

Ms. McCoLLuM. Mr. Chair, there are so many questions and so
many people who can help guide us as we establish policy and we
talked a little bit about maybe what the future should be and we
touched on the past, but I am going to focus on the present.

Right now, with sequestration, we have Impact Aid really being
cut. Most of our school dollars in the Department of Education are
forward-funded. Impact Aid is not forward-funded so this is real
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time, real cuts to schools. And for example—I know we all have ex-
amples and this is the reason why you saw me out here with my
cell phone here—I have public schools with 100 percent Indian en-
rollment, three of them. So that means Impact Aid. Nett Lake is
one school. In fact, when the boiler went out, the State of Min-
nesota passed a special law to fund the boiler because it was in the
middle of the winter to get it done.

I have two other public schools with majority Indian enrollment,
so I have five schools that right now, as we move forward, are
going to see the Impact Aid, which is not sufficient enough for edu-
cating students. And we are now, because it is not forward-funded.
The checks to those districts are going to stop.

So if you could maybe comment a little bit. We have got school
facilities we can talk about and things like that, but the responsi-
bility of getting Impact Aid right for Native Americans students
who are not in BIE schools as well, too, because that is also where,
as statistically we know, a lot of the students are being educated.

Ms. SHOTTON. Thank you, Representative McCollum.

I think that it is a very important point when we talk about the
looming threat of sequestration and particularly Impact Aid and
how that will impact some of our schools, particularly when we
look in terms of dollars, those schools that will immediately be im-
pacted—Red Lake School District in Minnesota, $900,000; when we
look at Gallup-McKinley School District in New Mexico, $2.4 mil-
lion. So those are some examples. Even Mr. Drapeaux mentioned
the other day how that would affect our tribal colleges and univer-
sities, particularly Haskell Indian Nations University.

When we talk about Impact Aid in particular, I think being more
responsible and making sure and ensuring that those dollars actu-
ally go to native students is an issue that we have to address.

Ms. McCoLLuM. Mr. Chairman, thank you. And the reason why
I brought that up is if we are moving forward with any possibility
of doing the right thing—and I know that all the people around
this table are trying to come up with a solution of how sequestra-
tion—there is no doubt in my mind. I know how hard some individ-
uals are working particularly. As we come up with things, some-
times something like that can get forgotten in part of the solution.
I just wanted to put it on the radar.

TRIBAL CONSULTATION, REPLACEMENT SCHOOL CONSTRUCTION

So briefly, I would like to know, and the chairman touched on
this, how do we get tribal consultation to help the Bureau of Indian
Affairs and the Bureau of Indian Schools meet the diverse needs
of tribal schools? Because one size is not going to fit all. So how
dobxlzvg do this to make sure all the different voices are heard at the
table?

And then I will just throw my second question in to save some
time and just do it now. Based on conversations that I have had
with some tribal leaders, the report that I just shared with my col-
league, Ms. Pingree, is pretty eye-opening. And then, you look at
the concerns that I am hearing that the Office of Budget and Man-
agement has zeroed out requests for replacement of school funding.
You put that together with the GAO report and people are pretty
alarmed and pretty concerned.
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Now, you came aboard, as you so rightly put, inheriting kind of
a process that is in place. Could you maybe share with us some
ideas that collectively you might have on how we really do a path
forward for replacing these schools? Because we have had different
lists come out. We have got this list and this school district thinks
that they are on this list and then this tribal school thinks that
they are on this list. Then we come up with a third one, and what
we create is distrust. What we create is conflict. And that is the
last thing our children should be expecting from any of us to do.
So could you maybe talk about some ideas you might have on how
we work with tribes to straighten that out?

Mr. WASHBURN. Thank you, Madam Ranking Member. Why don’t
I go first?

Tribal consultation is one of the most important things we do.
And the Administration has been very focused on consulting with
tribes on everything we do. There are two things going on with con-
sultation or at least with—tribal consultation is designed to get
input on what tribes think about how we run things. And when the
tribes are running themselves, we do not have to do consultation.
They get to run the programs. And so consultation is less impor-
tant in that kind of context. Getting things in control at the tribal
level will decrease some of the burdens or the pressures on con-
sultation.

We do actively seek consultation. Those often occur in national
meetings or regional meetings at least and we do the best we can
anytime we are making changes to obtain consultation.

And let me pivot into the school construction report because we
have methods of getting tribal consultation, but the school con-
struction report that you are mentioning actually came about
through a negotiated rulemaking process, which is a very, very for-
mal way of getting consultation from Indian people about how we
should behave. Most of the people on that negotiated rulemaking
committee were non-federal officials. And so that report comes out
from non-federal officials. And that is a good example of how we
consult or at least get input more broadly than just talking to our-
selves.

School construction is a challenge. I gather that the 2004 report
was the one we have been working on for the last 10 years and we
have prioritized about 14 schools that were the absolute worst for
replacement. And we have, over the course of 9 years or so, re-
placed 11 of those 14. And there are three left on that 2004 list.
What this new report does is it creates a different set of criteria
for us to look at schools with. And we need to use those criteria
and apply them to all our facilities in Indian Country and then
come up with a new list. We do not want to leave those last three
schools on the old list hanging, so we have decided that we will
continue to prioritize those three as we develop our new list.

These are difficult questions. I will tell you that in general the
guidance I gather that has come down in our Department is we are
not taking good enough care of the buildings we have now, so why
do we want to construct more? That is kind of the attitude. And
that is the sensible thing, right? If you are not doing a good enough
job with the buildings you have, why would you want to build more
buildings? That is not the complete answer when you have got kids
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going to schools that are problematic. And so I have heard you loud
and clear on that. We also got to speak yesterday privately and I
will take that back and look at that.

We have asked that the money not be used for school construc-
tion in our recent budgets but for repair because it is easier and
quicker to repair a building than to build an entirely new one. But
I am interested in looking at these issues as we continue to develop
budgets.

Ms. McCoLLuM. Thank you, Mr. Chair.

Mr. SimpsoN. I will tell you that we did the last 2 years put in
at least enough money to build the next school on that list. OMB
zeroed out the fund and we put money into it, and then frankly,
we got fought in the Senate as we were trying to do some things.
So I agree with you that the funding limits are very important.

Let me take an opportunity to introduce Congressman Rick
Nolan, who is in the back of the room, from Minnesota’s 8th Con-
gressional District. And welcome. I know you have students here
and interest in the subject. So thanks for coming to the hearing
this morning.

INDIAN AND NON-INDIAN EDUCATIONAL SPENDING

Mr. Cole.

Mr. CoOLE. Thank you, Mr. Chairman. And before I start, first,
thank you for doing this hearing. I appreciate it very much and all
the work that the staff did. And I want to thank the three of you
because I know you have spent a lot of time preparing for this. I
know how passionate you are. The testimony was extremely helpful
quite frankly.

Let me start with the very simple question that actually led to
the hearing, and I will just address this to all of you. Mr. Sec-
retary, you might want to take the first shot. But I was curious
just if you compared the schools that the BIA runs, or native
schools basically, with schools in surrounding state, the same state,
where the resource is comparable. In other words, do we have as
many dollars on a Native American kid where we have a federal
responsibility as a kid right next door who has a mixture of sort
of state, local, and a little bit of federal help too? If we are in Ari-
zona on a reservation or in North or South Dakota, are there at
least at the outset as many resources per student as the com-
parable schools that surrounding areas have?

Mr. WASHBURN. Congressman Cole, thank you. And that sounds
like a simple question.

Mr. CoLE. I thought it was, but it clearly was not.

Mr. SiMPsON. That was the question that started all this.

Mr. WASHBURN. Yeah, in government there are no simple ques-
tions.

I will say it varies. We have schools in 23 different states, and
in some of those states, I think it is fair to say we spend more per
pupil, and in some of those states we spend less per pupil. And an-
other question is how do we do compared to DOD?

Mr. CoLE. We are headed there?

Mr. WASHBURN. Okay. Well, and the answer is it is hard to have
a uniform answer to that since there are 23 different states that
we could compare to and far more communities that we could com-
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pare it to. And so I do not know the answer to the per-pupil spend-
ing question. This is a situation of liars, damn liars, and statistics.
You can kind of massage the data I think to say different things
depending on what you look at. I would love to give you a simple
answer to a simple question, and I cannot do that. I am told that
we do well in comparison to other schools with similar populations.
And I think that that is fair. But I do not know at the fine-grain
level how we do on the per-pupil portion.

Mr. CoLE. Mr. Scott.

Mr. Scort. Certainly. Thank you for that. When we looked at
this issue over a decade ago, which is part of the reason you asked
us to update those numbers, we did find that, on average, per-pupil
expenditures are a little higher for the BIE schools. However, when
you look at similarly situated schools, or nearby public schools, it
was relatively comparable. We are looking forward to working with
Indian Affairs to make sure we get the necessary data to try to up-
date those numbers, because as I said, the statistics that I cited
were from over a decade ago. So I want to have that context
around it. We are looking forward to being able to provide an up-
date on that analysis.

If T could just for one second circle back on a couple questions
Ms. McCollum asked. In terms of tribal consultations, one of the
things I would encourage folks at Indian Affairs to consider is to
go beyond holding meetings with folks, and look for different oppor-
tunities to seek feedback from all the stakeholders who are in-
volved in Indian education. This, for example, could include focus
groups and some surveys because, oftentimes folks will tell you one
thing face-to-face when in fact they may have some different things
in mind if you give them an opportunity to provide feedback anony-
mously. So whether it is around administrative reorganization or
some broader issues, I think it would be helpful for Indian Affairs
to continue to consider a range of mechanisms to obtain feedback
from affected stakeholders.

The second issue in terms of the schools’ construction and mov-
ing forward with the new list, I do think as Indian Affairs moves
forward, it will be very important for them to develop a commu-
nications strategy so that it is really apparent to all stakeholders
what the new criteria will be as far as facilities going on the list,
as well as helping them understand what the differences are. While
moving forward and developing a new list is clearly important and
a priority, it is also important that there be a clear communication
strategy so that all affected parties really understand the difference
between the old list and new list. Short of that, it is likely to create
some additional questions and mistrust issues.

I think our work and the work of its own internal study has
found that consistently communication within the department, as
well as communication with the stakeholders, has been a key chal-
lenge for Indian Affairs. And so I think developing some long-term
communication strategies to help address that issue is critically im-
portant.

Mr. CoLE. Dr. Shotton.

Ms. SHOTTON. Yes, Representative Cole. I think in answering
this question—and Mr. Washburn alluded to this—it seems very
simple if we can compare them to other surrounding public schools.
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But it is a little more complex. I think when looking at BIE stu-
dents and their parity in terms of being funded the same as sur-
rounding schools, you have to consider the cost of running boarding
schools within this. And so sometimes the comparisons should be
more to the cost of a private boarding school rather than sur-
rounding public schools. So I think those are important consider-
at}i;)n? to note when you are comparing the cost per student in BIE
schools.

CAPITAL VS. OPERATING BUDGETS

Mr. CoLE. Please.

Ms. SHOTTON. No, go ahead.

Mr. CoLE. Well, I was going to say another thing that strikes me
in terms of the difference here—and I have a lot of areas to cover
so excuse me for rushing through this. You really have two budg-
ets, and when you look at any school system, you have an oper-
ational budget and you have a capital budget. And you clearly have
a huge problem in Indian Country because we do not work capital
budgets the same way. They cannot vote bond issues, they cannot
tax themselves. Tribes that have a source of revenue cannot invest
extra revenue on top. Our tribe does that in a variety of areas.
Tribes that are not as fortunate obviously would probably want to
do it and cannot and do not have any means. So I would ask when
you look at your statistics if you could give us some idea of capital
resources versus operating budget as well.

It seems to me that facilities are the main problem that we have.
I agree very much. I want perhaps all of you to address this quick-
ly. I believe very much, Mr. Secretary, in what you had to say
about self-governance. I mean my experience in healthcare and
other areas has been when tribes actually have the authority that
they do a better job. And if they do not do a very good job, well,
guess what? Their local tribal members know who the councilmen
are and they get their fingers right around their throat and the job
gets better, just like it does in government anyplace else.

But if the people making the decisions are a thousand miles
away and appointed and you have no means of knowing who they
are or dealing with them, it is just very difficult to make them re-
sponsive to you. So I mean pushing the decision-making down to
the tribal level I think is by and large a good thing. If it does not
work right the first time, over time it will because it has a means
of self-correcting.

Yet, at the same time, Mr. Scott, you seem to suggest—and I am
sure you are right, particularly when you look at things like cap-
ital—these decisions are made a long way away. They do not decide
in a local school district, you know, on the Navajo Nation we are
going to have a bond issue and we are going to do something and
we are going to upgrade the school. Somebody a long way away is
going to make the decision.

So how do you achieve the self-governance that I think you right-
ly are searching for, Mr. Secretary, and at the same time make
these larger bureaucracies responsible? Because I am not sure cen-
tralizing the decision-making is all that good. Actually, that is kind
of the history of decisions being made in Washington, D.C., and not
being made by tribal people with tribal interests and knowledge
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immediately available. I do not know what kind of structural mech-
anism you devise to reconcile those things.

Mr. WASHBURN. I think we have been moving towards—after our
Bronner report which looked at these issues, we have been moving
towards a system that puts the decisions out in the regions as far
as we can, as best we can. It centralizes the accountability. And in
fact here in Washington, I am accountable to you. That is why I
am sitting in this chair. And I am accountable to Mr. Scott, who
is looking at our programs. And so our accountability resides in
Washington to a great degree. So we have got that function. We are
putting our audit functions and our accountability functions. We
have centralized those, but we are trying to push the decision-mak-
ing out closest to the tribes and the schools as we can. And that
has been one of the ways we have tried to restructure things to
work better.

Mr. ScoTT. I certainly want to commend Indian Affairs for com-
missioning the Bronner study, but I also want to make sure that
they take away the right lessons from the study. Because pre-
viously, there was a NAPA study that basically said to centralize
some things even though I am not sure the NAPA study said to
centralize everything. And so now you have the Bronner saying
some sort of hybrid approach is really the way to go. And so, I am
certainly going to defer to Mr. Washburn in terms of the ultimate
decisions they want to make about this.

I do think it is critically important that as you transition to
whatever new structure you have, that you build in certain things
to ensure that you can measure whether you are making adequate
progress in terms of having a focus on the customer, ensuring you
have the right performance metrics in place so that you know
whether you are meeting the customer’s needs in a timely manner
and that you have assurance that you have the right people with
the right skills and abilities to properly execute your new mission.
Absent that, reorganizing the administrative structure alone is not
going to be sufficient to address some of these long-standing prob-
lems.

BIE SCHOOL GOVERNANCE

Mr. CoLE. Can I ask you a very simple and basic question? On
most BIA schools, you mentioned there is a lot of tribal control.
What is the mechanism for government? What is the equivalent of
the local school board for a BIE school?

Mr. WASHBURN. Well, we have tribal school boards. This has
been a source of a little bit of tension, too, because we have got
independent school boards for schools that compete for power a lit-
tle bit with the tribal government itself. And so this is interesting.
We have replicated a great deal of what we have in the counties
and the cities at the tribal level. And that is a good thing in gen-
eral.

When we do tribal consultation, we often go to tribal leaders.
And frankly, in this area, that is not entirely adequate because
tribal school boards are in control to a great degree. But we have
kind of replicated all the complications that exist in the rest of the
world in this area. So the mechanism is tribal school boards for a
lot of these schools.
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Mr. CoLE. Dr. Shotton, you obviously have spent a lot of time
thinking about this and studying it. What would you see as the
best form of governance? Recognizing we have boarding schools and
differences, and there might be a variety of them, but if you were
sort of getting—how would you empower a local school district or
a tribe to actually go about the business of educating native kids
within the BIE system?

Ms. SHOTTON. Well, I think that we always need to advocate for
tribal control of education. I think we are certainly on the same
page there that when we empower our tribes to employ their self-
determination and take control of the education of their own citi-
zens, of their own tribal members, tribes know how to educate their
students. However, we must also equip them to do that. We cannot
continually underfund these schools and expect our tribes to be
able to run them efficiently.

I think when we talk about consultations and advisory commit-
tees and those kinds of things, we must include the voice of our
tribal leaders. We must also include the voice of our national na-
tive education leaders on these issues. So I think that it requires
a continued cooperation and reaching out and consultation with our
tribes to inform what is happening within the BIA and the BIE.

And I think that we would be interested to know if there is a
current plan for restructuring and if there is a plan to release, how
we would do that? And if there is, if there is a time frame for that.

DOD SCHOOLS

Mr. CoLE. I am going to conclude pretty quickly. You have been
very generous, Chairman. And I know other people have questions.

DOD, just a little bit of background history, part of that hap-
pened because our former colleague, Norm Dicks, was traveling
and he has military schools and he heard complaints. I have mili-
tary schools and I heard complaints, and I visited a couple of them
and the complaints were very well-founded. And brilliant staff
came up with the idea to do one big effective deal; fix all these
schools at once. And then in that case we were going to turn them
over, after we get them up to standards, to the local school sys-
tems. They were a part of them anyway in many cases. But we
made a big capital investment. It was a very big bipartisan effort
because I think everybody wants the children of American service
people to have the very best education possible.

I do not know in this budget environment if we could ever do
something like that, but that model is what worked. And it strikes
me that what the chairman says is absolutely true. We do have a
special responsibility. We have a trust responsibility that our gov-
ernment has assumed over many years.

I recognize all the problems that Assistant Secretary Washburn
has to wrestle with because a lot of these kids are coming from aw-
fully challenged environments in terms of poverty, distance and
isolation. It is pretty tough. On the other hand, they ought to go
to a good school. And as the chairman said, they ought to be able
to walk in and know somebody someplace cares about me and the
kind of education I am going to get and wants me to have the best
opportunity to do whatever I can do and go as far as my skills can
take me. And that probably relies more on us in these cases, as
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they do with DOD kids, than any others in the country. There is
somebody else to do that in most states. There is not anybody else
but the Federal Government in this case. So I would hope we look
to something like this.

Last point, probably should not say it, you guys have pretty good
ties.kYou have a spectacular necklace. That is a wonderful piece of
work.

Mr. SIMPSON. Ms. Pingree.

Ms. PINGREE. Thank you very much for the fashion commentary.
No end to what I am going to learn on this committee.

So thank you, Mr. Chair, for holding the hearing. I am very ex-
cited to be one of the newer members of this committee and really
appreciate those members who have been working on this issue for
a long time. What a depth of knowledge you have. You are asking
some obviously very deeply concerning questions.

I feel like I am learning a lot today and I am here to learn a lot
today. So I am focusing most of my efforts on seeing how much I
can absorb.

But I do have a couple of specific questions, mostly for you, Mr.
Secretary.

I am lucky enough to represent Maine. We have two Members
of Congress. And we have four tribes in Maine, the Penobscot, the
Passamaquoddy, the Maliseet, and the Micmac. And because most
of them are not in my district, I have had very little experience
with some of the challenges that they have. But of course, now that
I have this great opportunity to serve on this committee and learn
more, I have been digging in. And I am pleased to hear that you
have been to visit Maine.

BEATRICE RAFFERTY SCHOOL

I want to ask specifically about one of our schools. You men-
tioned the 2004 list, and that of the 14, 11 had been done and three
are left. And one is the Beatrice Rafferty School, which is in Perry,
Maine, a Passamaquoddy school. They were one of those priority
question projects. So when we contacted them to say give us some
more background about what is going on there, it was a little
shocking to me to realize that they had been on the list for so long,
that they were only in the planning stages, and had not even re-
ceived any funding for design let alone construction.

And in the time that they have been waiting, in the time that
they have been one of these schools that was slated for replace-
ment, they have needed extensive repairs just to keep the building
usable for those students. That means hundreds of thousands of
dollars have been spent on replacing walls that fell down, replacing
a portion of the roof, and conducting ongoing mold inspections, not
to see if there was mold in the building, but to see if the mold in
the building was one of the toxic molds that would affect the stu-
dents.

So it is hard to hear that in the context of this notion that we
want kids to feel valued when they go to school and we want them
to be able to learn. And for the 120 students there is just clearly
not a good environment. And they had the sense in their conversa-
tion with me that they are pretty much never going to hear from
us again, that the school is going to continue to fall down around
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them, that they are going to come up with what little they can to
just keep it going, but they are asking. So what is going to happen
here? Will there ever be any money for designer funding?

And I heard you say this morning that you suggested that the
three schools that had not been completed from that list, even
though the criteria may be changing, but those three schools will
be attended to. But I would like to be able to say at least to them
whether is there any possibility that this school is going to be re-
placed. When will they hear from someone again? What is going to
happen?

And I am sorry, too, in a room full of people and stories all over
that are clear that there are schools in need of help and repair. I
did not want to single out just my own school for concern, but it
is a great opportunity for me to learn and to be able to at least say,
okay, so I am trying to learn. What is going to happen here? And
I appreciated that you brought this problem up and I would love
to hear your thoughts about it.

Mr. WASHBURN. Thank you, Congresswoman. What I am going to
do is take back your concerns to the Secretary and the OMB and
let them know I got an earful yesterday from Ms. Pingree, and we
have got some friends from the

Ms. PINGREE. It is those M states.

Mr. WASHBURN. Yeah, that is right. I think the people in the
back of the room from the BUGS school would say that they are
similarly in dire circumstances. And it is not something I relish but
I would like to see what the next list holds as far as what other
schools.

I would hope that you would not judge us on our worst schools,
but we have got to solve those problems. The problems are very
real at the worst schools, the schools with the greatest challenges.
And I will take this back and again the conversation has been we
are not taking care of the buildings we have well enough, so, we
do not want to build new buildings. I know that that does not an-
swer all the questions, especially around the schools that are in the
absolute worst condition. So I will take that back and register your
concerns about this.

Ms. PINGREE. Great. Well, I will certainly look forward to having
a further conversation about this.

BIE SCHOOL CONSTRUCTION

Ms. McCoLLuM. If you are taking money for repair and you are
on a list, either the three-school list or the new list, and you start
doing repair work, sometimes there is concern that that is going to
move you down the list.

Ms. PINGREE. Right.

Ms. McCoLLuM. And I know that that is a concern for people out
in public schools when they start repairing it that they will not get
something done. Is that going to have a negative impact? Is that
something that they should be concerned about?

Mr. WASHBURN. Well, I guess when I hear that, what I hear is
people are trying to game the system. I mean if you have got a re-
pair that needs to be done, you should take the money and get the
repair done. The new criteria that are in that book, maybe because
the quality of the building is taken into account, and that is one
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of the criteria. You should not decline the repair money and put
students in jeopardy because you are trying to make the worst case
for the need.

So even though it might have a tiny effect on the number of
points that get scored for the building, that would be my thoughts
about that.

Ms. PINGREE. Yes, thank you, Congresswoman.

In our consultations, and our conversations with our partners,
they highlighted conversations that expressed the same concerns
that if they began to fund individual maintenance projects, rather
than replacing the much-needed replacement of the facilities, that
it could potentially push their facility further down the list. And so
there is some fear about only kind of having this piecemeal ap-
proach to address small projects rather than the full spectrum of
what their issues are. And so I think that is a very valid concern
from what we have heard in conversations with constituents.

Ms. McCoLLuM. Thank you, Ms. Pingree.

Ms. SHOTTON. Well, thank you. I appreciate the additional ques-
tion. And I guess in our further concentration, I mean that is an
important question for this school. If nothing else, I think at some
point they want to know—so we were on the list, we are one of
those three, you know, are we never going to hear again? Do we
have to find alternative means? Should we keep repairing the
building? I think all those are very valid questions, and my guess
is that if this is happening in one of our tiny little schools, it is ev-
erywhere else.

So thank you for your consideration.

Mr. WASHBURN. Ms. Pingree, that is certainly consistent with
what we have heard in our work, particularly this issue if you go
ahead and make some repairs to your school, does that affect your
place on the list? And I would just encourage the folks in Indian
Affairs to communicate with schools about that——

Mr. SimMPsON. Yeah.

Mr. WASHBURN [continuing]. In terms of sort of what is their
long-term strategy here so that everyone is operating from the
same set of assumptions about what this will mean in the long-
term. I think at a minimum we owe that communication to the
folks at the local level so that they really understand long-term
what this process looks like and to what extent, if at all, making
some interim repairs to your building will affect your long-term
capital needs.

Mr. SIMPSON. Appreciate that. The gentlelady may be interested
to know that the money we put in, since it was the next list on the
school, the school you mentioned was the next school on the list,
it would have been for that school, which ultimately got dropped
in negotiations with the Senate when we could not get them to go
along with that.

Mr. Joyce.

GUNS IN INDIAN SCHOOLS

Mr. Joyce. Thank you, Mr. Chairman.
And I appreciate you being here, Dr. Shotton and Director Black
and Assistant Secretary Washburn, and your testimony here today
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in answering questions. I have a direct question for you, Assistant
Secretary Washburn.

And let me preface it by saying for the last 25 years I have been
a prosecuting attorney who represented school districts, and I have
the misfortune of a year ago today being in one of my high schools
which is a crime scene in which six kids were shot.

In looking at the Inspector General’s report in preparing for to-
day’s hearing, I noticed that 6 percent of high school students and
37 percent of middle school students are bringing guns to schools.
And I applaud the efforts taking place up there with the drug
abuse resistance and anti-bullying programs and also doing things
as far as anger management training. But I was wondering if you
could update us on whether or not there has been a reduction in
the number of guns being brought to school? Because I think it is
important that kids are given the best education that is humanly
possible in the safest environment humanly possible.

Mr. WASHBURN. Congressman, thank you for the question. And
I do not have the data for how many kids are bringing guns to In-
dian schools. I will tell you we have taken some steps. All the
schools have continuity of operations plans if God forbid, the worst
happens that there is a school shooter situation or any other emer-
gency for that matter. That is one that has been heavy on our
hearts lately.

We have been doing other things that do not cost too much but
help out a lot, so parking police squad cars in front of the school,
it does not mean a police officer is there necessarily but it provides
a visible deterrent so that people think that there is an officer
there and they see the squad car, and that can sometimes be effec-
tive. And it does not cost as much because that car would be sitting
in a parking lot somewhere if it was not parked at the school. That
cannot be the entire strategy to prevent school shootings obviously,
but we are trying to do the things that do not cost much and that
might have an effect. And so we are looking to be very creative
about finding ways to address these serious issues.

Mr. JoYCE. Thank you. No further questions, Mr. Chairman.

Mr. SiMPSON. Let me ask kind of a—well, a question I guess is
what it is. As Congress is demonstrating this week that if we enact
a law, it is difficult to change that law. The same is generally true
for appropriations laws even though new bills are written each
year annually. Things get into appropriation bills and then stay
there forever and ever and ever, and a lot of times we do not know
why they went in originally.

EXPANSION OF GRADES AT EXISTING SCHOOLS

A tribe recently brought to my attention the real-life impacts of
language this subcommittee has carried since fiscal year 1995 pro-
hibiting the expansion of grades at existing schools. The language
forces this particular tribe to bus its sixth-grade students off res-
ervation to the nearest public school for a year before returning
them to the school to the reservation for seventh through 12th
grade. Does this make sense?

Mr. WASHBURN. I have an answer. No.

Mr. SiMpPsON. What are the consequences of deleting the lan-
guage that prevents the expansion of grades in existing schools?
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This is an example where clearly it does not make any sense to
have that. Are there other consequences that we do not know
about?

Mr. WASHBURN. Well, my sense is—and this language has been
in there a long time, more than——

Mr. S1MPSON. 1995.

Mr. WASHBURN. Yes, I mean probably the reason that was put
in there was we do not want schools expanding the grades that
they are offering. If we cannot keep——

Mr. SiMpPsON. We cannot afford it.

Mr. WASHBURN. Cannot afford it and cannot keep the building in
shape. I mean the next thing they will want is a new building for
the additional grades that they have. And so that might have been
a way to put the cap on Indian education a little bit so that we are
not expanding at a time when we cannot afford to build new build-
ings. I am just guessing that that must have been the purpose of
that. In that case, at Sho-Ban, it is kind of a silly outcome hon-
estly.

I will take that back to OMB and the Secretary and talk about
that with them about whether that might be appropriate to delete
that one.

Mr. SIMPSON. Get us an answer to that by the time we write our
bill because we will either delete the language or probably give the
Department the ability to waiver that language at their discretion.
But it is a discussion we need to have because it is really one of
those simple things that needs to get done.

LEGISLATIVE LANGUAGE PROPOSALS

Mr. Cole.

Mr. COLE. Just a couple more questions. Thank you, Mr. Chair-
man. And along the lines that you just covered, it would be very
helpful if any of you would give us specific proposals about lan-
guage that could go in the bill that would be helpful. You know,
again, we have some ideas. I am particularly interested in bol-
stering self-governance and I am particularly interested in things
that would give local schools some understanding or control over
their capital budget, which I think they really probably do not have
now given the way we fund Indian education. And I am not sure
what that would be but your suggestions would be certainly some-
thing I would look at with a great deal of interest.

Also, I would ask that as you go forward you think about wheth-
er or not, again, a large-scale capital program—and that is prob-
ably something that would not be done this year—but, what is the
utility of this as opposed to this sort of piecemeal approach? I just
think we are at the bottom of a cliff we are never going to get to
the top of. We have to make something to sort of get there. Now,
as I recall, the Bush Administration tried to do something like that
early on. I think the President actually, when he was a candidate,
met with tribal leaders back in 2000 or something and made some
commitment. And I know there was a rather substantial invest-
ment in 2001 or 2002 or sometime in that area.

It sounds to me like it either was not enough or we just did not
get the job done or again we maybe did not have the sustained
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maintenance after that. So looking back on the history of that
might be somewhat helpful as well.

COOPERATION BETWEEN BIE SCHOOLS AND TCUS

And a final point again, and Dr. Shotton, you touched on this
and might want to elaborate a little bit, I am very interested in
whether and where cooperation between tribal colleges and tribally
operated schools within the BIE system—what kind of relationship
can we have? And are there some outstanding examples?

And one last question—and you may want to address this, too,
Assistant Secretary Washburn—are there any tribes that we
should look at that are just models? I mean you say, wow, this is
a tribal school that is really being run really well by the tribe. I
think the Cherokees Sequoyah School is an awfully good school.
And that was not the history of that. And they have gotten deeply
involved in investments and what have you. I have been to the fa-
cility before. It is extremely impressive. And they have clearly
made this a point of pride and a point of success for their young
people. So are there other places we should go look and models that
we might be able to replicate or encourage?

Ms. SHOTTON. I think of that when we talk about cooperation be-
tween BIE schools and our TCUs. I think a great opportunity is
with regard to professional development. Turning to our TCUs to
help provide the professional development that our teachers need
in our BIE schools is a prime opportunity. They understand the
cultural needs of our students. They understand the perspectives.
They understand the things that we need for tribal students. And
I think that we turn to TCUs as ways to educate our future lead-
ers. And that was kind of the prime reason for starting TCUs, to
allow tribes to create the future leaders. And so I think that that
is a great example to work more cooperatively and collaboratively
with TCUs to help provide that much-needed professional develop-
ment for our teachers and BIE schools.

Mr. WASHBURN. Thank you, Congressman. I guess on the model
question, I am sure that there are wonderful stories out there. One
that comes to mind is the Southern Ute Tribe in southwestern Col-
orado. They started basically a Montessori program years ago.
They were troubled because their children knew who George Wash-
ington was but they did not know who the president of the tribe
was and that sort of thing. And they thought we need to do a bet-
ter job of educating students about our own government and our
own culture and our own languages. And so that is a really neat
example. It also combined early childhood education, which we
know is exceedingly effective very much worthwhile expenditures
because it makes long-term improvements in people’s lives.

The capital budget question that you mentioned we have put
about $2 billion into Indian schools in the last 10 years or so and
going back into the Bush Administration. The report that we have
recently released shows that the community asserted that we need-
ed $1.3 billion more. But that is less than what we have put in.
There has been a sustained commitment. It has not been a single
infusion in a couple of years. It has been over the course of time.
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But the ARRA funding also, you all spent a lot of money on In-
dian schools with the ARRA funding, too, and that was not a com-
plete capital infusion, but it was a significant one.

JOINT VENTURES

Mr. CoLE. And one last question. And this is just an idea and
I do not know if you have any reaction to it or maybe we already
did this. One of the most successful programs we have in
healthcare—and this does not always help your tribes—is joint ven-
turing where we literally get tribes and the feds operating together.
We have seen it obviously with the Chickasaws and their
healthcare program where a lot of the capital was done. They had
the ability to do that but then a lot of the operational was picked
up. Do we have any equivalent to that in BIE program? And would
there be any merit in that approach?

Mr. WASHBURN. Let me say I do not know the complete answer
to that question but I saw some really neat joint venturing recently
with a state public school system and a tribe. The Kalispell tribe
in Eastern Washington—they are a small tribe, 380 members or
something like that—their kids go to the local state public school.
They thought about having their own school but they have only got
380 members. It would not be a very big school and the school is
really close. They were very comfortable with the school they went
to, but they wanted more tribal cultural education and tribal lan-
guage education.

So what they do is their kids go to the public school. The tribe
provides the cultural and language teachers and the students that
want to go—and mostly it is the Indian kids, but it is not just the
Indian kids—can take those electives and go to those classes. And
that is kind of a neat example. Obviously when, you know, govern-
ments can work together, it is a beautiful thing. And that seems
to be a really successful example.

Mr. CoLE. Thank you.

Thanks, Mr. Chairman.

Mr. SiMPSON. Ms. McCollum.

Ms. McCoLruM. Thank you, Mr. Chair. I saw a couple of Head
Start facilities where tribes that, as Mr. Cole pointed out, had re-
sources available upgraded and were doing some fabulous things
with their Head Start facilities. But you know, then there is more
inequity possibly for students who, through no fault of their own,
have a tribe that does not have gaming usually as a resource.

One of the things that we run across, whether it’s reference to
sovereignty in statutes, whether it is labor law or something like
that, they might list states, municipalities, but then they do not list
tribal nations. And so it is whether it was unintended or done de-
liberate. I was not in the room when some of these statutes were
written. So there is inequity that is out there.

FEDERAL COLLABORATION

There is also an inequity out there when the Department of the
Interior—and I think it is a good thing that HUD and some of the
other agencies are reaching out and working in Indian Country,
still too centralized in my opinion and not enough consultation
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quite often. But here we are charged with the overall working coop-
eratively in a partnership with our tribal nations here.

But there are so many other agencies out there and we are just
talking about education, for example. We have got the Department
of Education. I recently found out the Department of Agriculture
in one of its programs and one of its lines down below with rural
schools can fund programs in Indian Country. So for us as appro-
priators to kind of have a handle on it to know what is really going
on, for a tribal organization to know what is going on, and then all
the grants that keep getting added that are in different spots, and
then you need to be a grant writer is what is happening. One of
the things that we have been working on here and that I have been
requesting for a while, and finally, from OMB is a unified budget.

But I noticed even in the report from GAO, and it is no fault of
your own, but you just kind of talked about this silo of dollars.
What do we need to do, to do the right thing in managing the fed-
eral dollars and working in partnership with tribal leaders?

And let’s just take education. I mean healthcare is another exam-
ple where things are all over. Is that something that people have
been struggling with or thinking about? I mean because I feel like
now in order for us to do a good job with putting more money into
schools, we need to watch that line in the Ag bill to make sure that
they do not zero that out or lose it or we might lose broadband or
internet or something like that. What are some of your struggles
with that? How could we do a better job together in these dollars
that have been allocated?

Mr. WASHBURN. Let me say a little bit about that.

Ms. McCorLLUuM. I mean we are all struggling with this together.

Mr. WASHBURN. Sure. Sure.

Ms. McCoLLUM. This is no one’s fault. We are all struggling with
it together.

Mr. WASHBURN. We have got sort of a great example that hap-
pened in the last decade or so. The Department of Justice went out
and built a whole lot of correctional facilities in Indian Country,
and they are beautiful, some of them. And then they turned to the
BIA and said staff them up. And we did not have it in our budget.
We did not know it was coming. That was not any communication
between DOJ and BIA. And so it is a neat thing that they were
engaged in Indian Country but we were not coordinating very well.
And so we are doing a lot better at doing that.

One of the great successes of this Administration has been the
Tribal Nations Conference because once a year, every December, all
of the Secretaries get together and a lot of their staff and tell In-
dian Country what we have been doing. And it forces us to talk to
one another, too. And OMB has been interested in these. How can
we make sure that you are coordinating across Departments?

And so it is a difficult task because there are so many different
units. But we are convinced that we need to be working better at
those things. And so we are working on that.

I have heard complaints from several people. Tribes do not want
to have to choose which Cabinet-level agency they are going to go
to. Whatever they need, they need it. Having to go search and find
the right agency to fund that is not ideal. It would be nice if there
was one United States interface and this is what we need; help us
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find it. And there is not a help desk at the front of the Federal
Government that says oh for that you need to go to this Depart-
ment.

Mr. SiMPSON. Let me ask. Do you have an employee that is em-
ployed by the BIE that has an office over in the Department of
Edl})cation or one that has an office over in the Department of Jus-
tice?

Mr. WASHBURN. No, not inside those offices. We meet with them
fairly often. Around education there is the White House Initiative
on Indian Education. And that has served as an umbrella organiza-
tion that has really kind of helped bring a lot of people together
around these issues. But no, we do not actually have physical pres-
ence within those buildings. We try to meet with them regularly.

Mr. SiMPSON. The problem is a lot of things go on in the Depart-
ment of Education, and wouldn’t it be nice to have someone there
that you could say, well, this is what is happening in Indian Coun-
try and this is why this might work or might not work or whatever,
but be part of a discussion on an everyday basis of what the heck
is going on. And the same is true with the Department of Justice
and other areas.

Mr. WASHBURN. No, it is true. Energy is an area where the En-
ergy Department actually has a lot of things going on, and so what
we have been endeavoring to do is try to meet very often with them
to know what are they funding, feasibility studies, so that we know
that we need to fund the permitting processes once the feasibility
study is done and that sort of thing. So again, enormous coordina-
tion problems because we have a lot of resources in the Federal
Government but they are highly spread out.

Mr. Scorr. Ms. McCollum, I think the example you cited pre-
sents both the challenges and opportunities. Clearly, with different
agencies doing different things, there is the potential to be frag-
mentation and duplication of efforts. That said, though, there is
also an opportunity to enhance collaboration across these agencies.
I spoke earlier about this idea of transforming the vision for Indian
education in the country. And I think having increased collabora-
tion across the various federal efforts would provide an opportunity
to do that. Short of that, though, you do run the risk of different
agencies doing different things and they may not be complemen-
tary at times. So I do think it is important for there to be some
effort to look for opportunities to strengthen collaboration across
the various agencies.

1}?/Is. McCorLLuM. Well, Doctor, how good of a dance partner are
we?

Ms. SHOTTON. Fabulous. You know, that was exactly what I was
going to say. The fragmentation in terms of funding for tribes and
for native people, particularly around education, is an issue. I
mean the funding is coming from so many different sources and
you need all of those different agencies.

I think another concern that we have from our perspective is the
increased funding and increase and explosive growth of bureauc-
racy. So the funding that is going to more administrative costs is
an issue that we are really concerned about. And so I think that
is also something that we have to address when we are talking
about some of these funding issues.
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Mr. SIMPSON. Ms. Pingree, anything else?

Ms. PINGREE. No, thank you.

Mr. SIMPSON. Do you have anything else, Tom?
Mr. CoLE. No, I just thank you all.

FEDERAL TRUST RESPONSIBILITY

Mr. SiMPsSON. Well, let me just conclude. Let me ask one ques-
tion. Might as well get a little provocative here. It says, Dr.
Shotton, in your written testimony you state, “While DOD budgets
are often easy to justify for military purposes, it is equally as im-
portant that Congress defends spending on native populations to
fulfill its trust responsibilities.” In your opinion, is the problem due
to the fact that most Members do not understand the trust respon-
sibilities well enough to defend it or do you see another reason
here?

And for the record, could you explain what the trust responsibil-
ities are pertaining to Indian education?

Ms. SHOTTON. I think at the heart of that, Mr. Chairman, is that,
yes, too many people do not understand the trust responsibility
that the Federal Government has to tribes. As a college professor,
I run into this every day. It is not something that we teach in our
school systems. It is not something that we teach in our history
courses. And so many of the students that I receive do not under-
stand the role of the Federal Government and the relationship and
the sovereignty of tribes and the role of the trust responsibility of
the Federal Government. And these are people that are going to go
on to be our future leaders. So absolutely, I think there is a real
lack of understanding of the trust responsibility.

So when we talk about explaining the trust responsibility, the
way that I explain it to my students in very simplified terms is it
is kind of like rent. The trust responsibility was a promise to pro-
vide education, to provide healthcare, and for the well-being of na-
tives and native children when tribes ceded lands to the Federal
Government and those lands that now make up the United States.
And I think in speaking to this subcommittee, I think everyone
here understands that. But many of our leaders do not understand
the very basics of our trust responsibility.

So essentially, it is that responsibility that is laid out in many
of our treaties for the Federal Government to provide for the edu-
cation, the well-being, and for healthcare of tribes for the land that
they ceded to the United States.

Mr. SIMPSON. Appreciate that. Go ahead.

Mr. CoLE. Just for the record and probably inappropriately, but
the Chickasaws are more than willing to cede back every—if we
can just have northern Mississippi and parts of Alabama back. We
will call it even. All is forgiven.

Mr. SiMPSON. I knew that was a bad question to ask. No, I often
hear this. And there are excuses that are made all the time for not
doing what is our responsibility, not fulfilling our responsibilities.
And you hear more and more from people who say, well, but they
got all those casinos. They do not need funding from the Federal
Government anymore because they are making money hand-over-
fist, you know? And you go to some reservations and some tribes
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afl:e doing very well with casinos, and others, it is not really a ben-
efit.

It is something we need to be able to explain to more Members
of Congress so that they understand what our responsibilities are
and how we are doing in meeting those responsibilities and what
needs to go on to improve it.

But I appreciate all of you being here. This is a very interesting
subject for this subcommittee, and we will continue to work on it.

COMMUNICATION BETWEEN BIE AND DASM

Mr. Scott, I look forward to your final report when you get it out
because there are some things that concern me. And we talk about
communication between federal agencies. As I was reading this last
night, it said, “BIE officials reported having difficulty obtaining
timely updates from DASM on its responsibilities to request for
services from schools. According to the BIE officials, they used to
have regularly scheduled meetings at DASM leadership to discuss
operations, but the meetings were discontinued in September 2012.
BIE now depends on ad hoc meetings to discuss issues requiring
resolution. As a result, BIE officials stated there is a disjointed ap-
proach to serving schools.”

So it is not just between federal agencies. It is also within the
Department. And it is something that we want to help you work
on because all of us in this room, every member of this committee,
as well as you that testified, as well as guests, all have the same
goal here, and that is to provide the best quality education that our
Indian children deserve in this country, as well as the other re-
sponsibilities we have. So we look forward to working with you to
address this.

Thank you for being here today. And again, welcome to the new
post.

Mr. CoLE. Can I have one last question?

Mr. S1MPSON. Yes.

Mr. CoLE. Now that you have read Mr. Scott’s turnover statis-
tics, we have your guarantee you are going to stay here a full year
and get this job done for us?

Mr. WASHBURN. But I heard Dr. Shotton’s testimony, and that is
a grave responsibility.

This committee’s leadership has been incredible, and the Admin-
istration does appreciate the incredible leadership of this com-
mittee on Indian issues. Thank you.

Mr. SiMPsSON. Thank you all very much.
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U.S. House of Representatives
Committee on Appropriations
Subcommittee on Interior, Environment, and Related Agencies
Oversight Hearing: Indian Education
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B-308 Rayburn HOB

Questions for the Record for Mr. Washburn

Questions from the Subcommittee

Simpson Q1. As the Congress is demonstrating perfectly this week, once laws are enacted they
are difficult to change. The same is generally true of Appropriations law, even though new bills
are written annually.

A tribe recently brought to our attention the real-life impacts of language this subcommittee has
carried since fiscal year 1995, prohibiting the expansion of grades at existing schools.

The language forces this particular tribe to bus its 6" grade students off-reservation to the nearest
public school—for just one year—before returning to school on the reservation for 7% through
the 12" grade. Common sense tells us this isn’t fair, and that it is an unintended consequence of
the law.

What are the consequences of simply removing this prohibition in the fiscal year 2014 bill?

Answer: The extent of the consequences of removing this prohibition are largely unknown
beyond anticipating that it would create increased costs for staffing, school operations and
maintenance. If budgetary limits remain the same without a corresponding increase for
expanded grade levels, then existing budgets must absorb the costs, which would affect all
school operations.

Is the solution to modify the language to give you the authority to grant waivers for situations
such as these?

Answer: One solution would be to modify the language to provide the authority to grant
waivers in cases where circumstances with the existing schools have changed and it is necessary
to re-scope services to advance education goals and to meet local needs. Another solution would
be to modify the appropriations language on a case by case basis to address specific exceptions
to the current language.

Simpson Q2. How would you characterize the state of Indian education today?

Answer: There is currently a significant opportunity to improve Indian education. There has
been a convergence of initiatives that makes the future outlook for Indian education optimistic.
The development of Common Core State Standards affords all American Indian and Alaska
Native students enrolled in BIE-funded schools the opportunity to be taught at a common
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standard. Because of such standards, schools, states and the BIE are taking a systematic
approach to improving learning. This means a focus on the fundamentals of instruction and not
simply on the latest programs. Tribes are also in a better position to be partners in the education
of tribal members. There is a long way to go, but more people are on the same page than ever
before.

Simpson Q3. What grade would you give the Department of the Interior in terms of how well it
is doing its job delivering a quality education?

Answer: With regards to the dedication and service provided by our teachers and supporting
faculty staff, BIE earns an “A” in their unyielding commitment to providing a quality education
to our students. These dedicated public servants give their all each school day in striving to do
their best to help each student establish a learning foundation to achieve future dreams. The
challenges faciyg most of Indian Country, including poverty, substance abuse and crime are
contributing factors that lower grade rankings. We provide a quality education but the
benchmark is having schools make the Adequate Yearly Progress, and by that measure, BIE
needs improvement.

Simpson Q4. In addition to “supporting the President’s budget”, what are the two or three
things that this subcommittee can do to help you succeed in leading the organization?

Answer: Thank you for the subcommittee’s offer to help us succeed. We appreciate the
Subcommittee’s interest in Indian Education and would first ask that we continue to keep our
lines of communication open on how best to improve Indian Education. As we undergo our
independent evaluation, new ideas may be presented that could greatly improve our organization.
In addition, it iS-anticipated that the tribes will take over several more schools in the next several
years, which will provide additional opportunities to make changes to our structure.

Simpson Q5. The 1999 National Academy of Public Administration report on the BIA, and the
2012 “Bronner” report on BIA and BIE administrative support structure identified significant
shortcomings in the administration of the BIA and BIE. What changes were made or are you
considering making as a result of these two reports?

Answer: The 1999 NAPA study included many recommendations to help strengthen the
delivery of administrative services to all organizational components of Indian Affairs. The core
of these recommendations was to eliminate the decentralization of functions at many levels of
the organization structure and centralize these functions to maximize resources to address many
of the findings in the NAPA study identified as lack of internal controls. This was achieved and
made a significant difference in the delivery of administrative services and the ability of Indian
Affairs to meet its federal reporting obligations.

Yet as with any effort, there is always room for improvement and to address the changing needs
of today. Recognizing this, Indian Affairs called for a follow up study to evaluate the effects of
the changes following the 1999 report. This follow up study, commonly referred to as the
Bronner report, focused on providing a balanced approach that seeks to maintain the
centralization of some responsibilities pertaining to such areas as policies and procedures and
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internal controls, while decentralizing other functions to Senior Managers in the field. Efforts
are ongoing within the agency to make final determinations on implementation of such changes
in the management of administrative functions.

How are you consulting with Tribes on these changes?

Answer: Pursuant to the Executive Order 13175, Consultation and Coordination with ~ Tribal
Governments, Tribal consultations were conducted at seven sites across the nation during April
and May, 2012 on the findings of the Bronner study. Information was made available to Tribal
leaders on the study, requesting their input. In addition, Indian Affairs had information available
on its website to the general public on the Study and the consultation sessions.

What other sources of expertise outside of the agency and the Tribes do you intend to enlist to
help the agency through future organizational change?

Answer: The Assistant Secretary - Indian Affairs has requested input from all national Tribal
organizations on organizational changes; if specific programmatic needs are identified, the
agency will obtain professional services from third parties specializing in the target area(s.)

Simpson Q6. In your view, what are the primary factors contributing to the significant turnover
in leadership among the different offices within Indian Affairs

Answer: Departures from positions in any organization are largely personal in scope as each
individual decides what is best for him/her in the pursuit of career aspirations. Further, agency
positions located in certain locations in Indian Country are viewed as not the most desirable for a
number of reasons. There is an inherent tension within those who leave Indian Country and
move to Washington, DC. For example, the best field personnel have through the years turned
down job opportunities in the Nation’s Capital as they prefer life outside the Beltway or quickly
left Washington, DC for the same reason. In addition, some employees have expressed
frustration with the pace of “getting things done” in Washington, DC.

Simpson Q7. We are aware that OPM and the Bronner Group have conducted surveys of
Interior’s Indian Affairs’ employees that have shown low morale and a lack of confidence in
leadership.

How does Indian Affairs use the results of these surveys to identify specific areas for
improvement?

What actions, if any, have you taken to improve employee morale issues?
Answer: The Bronner Group’s surveys helped focus Indian Affairs on areas needing

improvement, such as improved or more detailed policies and procedures for the field. Improved
daily management oversight of staffing in the field was also another finding from the survey.
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These findings provided the scope for the framework in which to focus the Bronner
recommendations for an improved organization from the ground level up to top management.

One of the key areas recognized as making a difference in employee morale was to improve our
communication with employees.  Through updated websites and increased internal
communication such as email to employees from the Assistant Secretary — Indian Affairs, we’ve
taken steps forward in keeping employees abreast of changes and events in Indian Affairs.

Simpson Q8. To what extent has Indian Affairs identified BIE’s workforce needs and
determined whether it has the appropriate number of staff with the requisite skills to support
BIE’s mission?

Answer: Within BIE itself, the last DOI Workforce Analysis conducted was issued in 2001. A
new analysis will be conducted for BIE as schools continue to go into grant status under P.L.
100-297, which affects the size of the Federal workforce. The Bronner Study also interviewed a
large sector of BIE personnel during its development, whereby these employees expressed their
needs in achieving program goals concurrent with support from the administrative support
functions. BIE staff are actively participating with staff from the BIA and Office of the Assistant
Secretary — Indian Affairs (ASIA) to further hone the needs of the organization to improve the
delivery of administrative support services.  This is a critical step in the planning and
management of BIE programs and there is room for improvement in this area. Workforce
analyses should be done continually depending on student enrollment and the critical needs of
students.

Simpson Q9. How does Indian Affairs involve BIE and its schools in its strategic planning
process?

Answer: BIE leadership provides BIE’s views by directly participating in the strategic planning
process, including development of the strategic plan. When appropriate, BIE also communicates
the views of BIE schools and other stakeholders gathered through locally-based interactions. In
particular, the Department of the Interior, in establishing its Strategic Plan for Fiscal Years 2011-
2016, incorporated the views of its stakeholders, including Tribes and the agencies (e.g. BIE)
themselves.  The strategic plan mission area to Advance Government-to-Government
Relationships with Indian Nations includes a component on strengthening Indian education and
uses performance measures that include measuring how BIE schools achieve AYP, a key focal
point for BIE in evaluating the quality of education it provides to our students. In addition, BIE
needs to further enhance its strategic planning through the further use of performance
management and will explore this option. Strategic plans and outcome goals need to be
reviewed on a regular basis with the active use of measures to manage and make decisions..
Further, funds are requested ($2 million) in the FY 2014 President’s Budget Request to conduct
an independent evaluation of BIE; this will greatly assist in determining the current state and
options for future direction of BIE.

Simpson Q10. What steps has Indian Affairs taken to develop performance measures to gauge
the effectiveness of its reorganization of administrative functions?
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Answer: BIE is looking to enhance its use of performance management as it evaluates it
administrative functions. Indian Affairs is currently in the development phase of implementing
some of the Bronner recommendations. One of the considerations to have in place to evaluate
the effectiveness of any realignment is the development and execution of performance measures
for the delivery of administrative support functions. In addition, the FY 2014 President’s
Budget includes funding ($2 million) for an independent evaluation of the BIE to help assess the
current state of effectiveness and possible options for the future.

Simpson Q11.Why are there three different entities within Indian Affairs responsible for
facilities construction and maintenance? What effect does this have on efficiency and oversight
of this function?

Answer: Although George A. Scott, Director of the GAO’s Education, Workforce and Income
Security Issues, testified before the Subcommittee on February 27, 2013 and noted that there
were three entities with responsibilities for construction and maintenance within Indian Affairs,
the Office of Facilities Management and Construction (OFMC) has the delegated responsibility
for the construction program on the whole. OFMC works in partnership on construction
improvement and repair and operation and maintenance with the Bureau of Indian Affairs and
the Bureau of Indian Education to determine priorities and the needs of the respective programs.

Simpson Q12.This subcommittee has been pushing for several years now for the agency to
update its construction list so that, when we’ve completed the projects on the 2004 list, we can
begin to invest in projects on the new list. When will you release a new Construction Priority
List?

Answer: Indian Affairs (IA) is reviewing and testing the ranking criteria recommendations put
forth by the No Child Left Behind (NCLB) committee report. Once the criteria testing are
complete and the NCLB evaluation process is approved, IA will move forward with
implementing procedures to develop a new Construction Priority List. We anticipate the process
will require approximately six months to establish a new list. The schools on the list will then be
presented at a public meeting for feedback before a final priority ranking list is approved.

In addition, the FY 2014 President’s Budget requests $2 million for a major, independent
evaluation to determine the structure and needs of the overall school system. The results of the
study may inform the construction priority list.

Simpson Q13.To what extent are there protocols in place to help schools know which office in
Indian Affairs to contact for questions regarding administrative support, such as requests for
facilities’ repairs?

Answer: The Office of Facilities Management and Construction has published processes and
procedures for Minor Improvement and Repair including the Emergency reimbursement
program. The schools are provided administrative support from their Agencies and Regional
facilities program to request funding for repairs and technical assistance.
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Simpson Q14.To what extent has Indian Affairs explored alternative models for how it provides
administrative support to BIE schools?

Answer: The current effort underway is following up on the Bronner Study recommendations.
The focus of the recommendations is to improve and decentralize administrative services
functions to not only improve the organization as a whole but to also improve the delivery of
services to its stakeholders. The Bronner Study examined peer agencies’ administrative
operations to evaluate other support service delivery models that could be used to assist in
meeting the challenges of Indian Affairs. In addition, the FY 2014 President’s Budget requests
funding for an in-depth, independent review of the BIE school system, which can look at
alternative models.

Simpson Q15.What mechanisms are in place to ensure close coordination and communication
among BIE and the other offices within Indian Affairs responsible for serving BIE schools?

Answer: This is an area which will be more formalized as some of the Bronner Report
recommendations are implemented such as in the area of Service Level Agreements and
increased efforts to strengthen the working partnership between the various layers of the
organization.

Simpson Q16.To what extent does Indian Affairs have performance measures in place to track
the amount and quality of services it is providing to BIE schools?

Answer: Indian Affairs (IA) has annual GPRA performance measures to ensure progress in
correcting deferred maintenance backlogs at schools. Indian Affairs also has annual Internal
Control Reviews to establish action plans, when needed, to address identified issues in providing
services to BIE schools. Efforts also are underway to develop and implement more performance
based reporting to enhance the administrative services for BIE.

Simpson Q17.The Family and Child Education (FACE) Program within the BIE is an early
childhood/parental involvement program designed to provide culturally responsive education,
resources and support for American Indian families with children from birth to five years of age.

Do you consider home literacy, parent engagement, and early childhood education - overall early
interventions that target the whole family — to be a key intervention strategy to increase the
educational outcomes for the populations that you serve?

Answer: A study of impacts of the FACE program revealed that children whose mothers did not
have a high school diploma at the time of their child's birth and who participated in the FACE
program enter school with average preparation for kindergarten. Children whose mothers did not
have a high school diploma and who did not participate in the FACE program enter school with
below average preparation. Below average preparation equated to a reading score that is 1.5
standard deviations lower than the average performance. This is a sizable gap at school entry
that presents a formidable challenge for early elementary education in BIE schools when
children and parents do not receive early education services; however, not all children in the
FACE program attend the BIE schools. Additionally, there are no studies that have longitudinal
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analysis of the effects of FACE on students in later years. This is a key missing piece of the
strategy.

Do you have plans to expand the FACE program into other sites?

Answer: The Bureau of Indian Education currently has 44 FACE sites in operation.  Efforts
have focused on maintaining the programs with high expectations of implementation, fidelity to
the FACE model, and accountability.  There are currently no plans to expand the FACE
program.

Are there any plans to expand the program into the elementary grades given the state of
elementary education?

Answer: The FACE program currently supports both components (home and center-based), in
locations the program exists, that extend the family literacy/family engagement concept into the
elementary school through a Parent and Child Together (PACT) Time component in grades K-3,
This parent-child interaction component, supported through research, shows that when parents
are more directly engaged in their children’s educational processes, children are more likely to
achieve academic success.

There are two initiatives currently in process within the BIE that directly address family (parent)
engagement in the elementary school — the BIE Striving Readers initiative and the BIE Birth to
Age 8 Comprehensive Early Childhood Plan. While the FACE program has had direct
connections to both of these initiatives, serving on the committee to write the Striving Readers
plan and facilitating the work of the early childhood workgroup, not all FACE children enter into
the BIE school system. The guidance provided in the Birth to Age 8 plan for supporting high-
quality parent-child interaction (PACT Time) experiences and intentional family engagement to
support children’s academic achievement in elementary schools, will be available to all FACE
and BIE-funded schools in May 2013. Schools will be encouraged to replicate this model and
expand family engagement efforts in their elementary schools.

The concept and philosophy of engaging both the adult and young child in a high quality
educational setting, simultaneously meeting the educational needs of both is a key ingredient in
the success of the FACE program and model.

Will you keep us updated on any possible adjustments, changes or expansions to the FACE
program?

Answer: It will be my pleasure to keep the Committee informed of any modifications to the
FACE program. BIE maintains a website, FACEresouces.org, for current information about the
program.
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Simpson Q18.Last June, the Supreme Court issued its final ruling in the case of Salazar versus
Ramah Navajo Chapter. The Court held that the government must pay each Tribe’s contract
support costs in full despite the limited appropriations. The BIE budget contains a line item for
education contract support costs, which in recent years has only been sufficient to cover an
estimated 65 percent of the need.

How will the Supreme Court’s Ramah decision impact the BIE budget?

Answer: The Bureau of Indian Affairs’ Contract Support funds and the Bureau of Indian
Education’s Tribal Grant Support Funds (previously known as Administrative Cost Grant Funds)
are distinct and separate funds in the Indian Affairs appropriations and in the authorization
legislation. Therefore, the Supreme Court’s Ramah decision will not impact the Bureau of
Indian Education (BIE) budget as the Tribal Grant Support Funds are not subject to its order and
follow the statutory requirements as outlined below.

Section 1128 (Administrative Cost Grants) of Public Law 100-297, as amended by Public Law
107-110, contains provisions that:

» Establish the administrative cost grant formula,
«  Specify that funding for administrative cost grants is subject to the availability of funds.

« Enable tribes and tribal organizations operating BIE-funded schools, without reducing
direct program services, to provide all related administrative overhead services and
operations.

«  Amounts appropriated for the administrative cost grants shall be in addition to, and shall
not reduce the amounts appropriated for programs.

The annual Indian Affairs Appropriations also contain the following language that limits the
payment of administrative cost grant funds to the amount specified by the Congress:

“Provided further, That notwithstanding any other provision of law,
including but not limited to the Indian Self-Determination Act of 1975 and
U.S.C. 2008, not to exceed [dollar amount] within and only from such
amounts made available for school operations shall be available for
administrative cost grants associated with ongoing grants entered into with
the Bureau prior to or during fiscal year 2012 for the operations of Bureau
funded schools, ...”

Simpson Q19. You testified that you sent a report to Congress about the challenges in school
construction, soon after you started as the Assistant Secretary. Please i provide a copy of that
report for the record.

Answer: The No Child Left Behind School Facilities and Construction Negotiated Rulemaking
Committee Report is provided in Attachment 1.
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Simpson Q20.You testified that BIE teachers perform as well as teachers at state public schools
that serve similar populations with similar challenges. Please provide the information upon
which that conclusion is based.

Answer: The information is based upon the data extrapolated from both the 2009 and 2011
National Indian Education Study (NIES) conducted through the National Assessment of
Educational Progress (NAEP) within the National Center for Education Statistics (NCES). The
NIES data addressed teacher performance as it relates to language and culture. In general, the
percentage of Bureau of Indian Education (BIE) students responding reported that having some
or a lot of knowledge about American Indian and Alaskan Native history and traditions was
higher than their peers in public schools.

Simpson Q21.You testified that soon the BIE will only be running about a dozen schools and
the rest will be run by tribes directly, and that this increasing proportion of tribally-run schools
will be an improvement. How do you know it will be an improvement?

Answer: Self-governance is the principle that important decisions for tribal communities will be
made at the tribal level. The Federal Government’s increasing adherence to this principle
reflects the most successful innovation in Federal Indian policy in 200 years. In education,
having tribes run their own schools is an improvement over the status quo in the sense that more
decisions involving the education of Indian children will be made at the local level by tribes and
their local school boards. This is a true tenet of self-governance, a principle which reflects the
single most effective change in policy in the last 50 years of Government to Government
relations with Tribal Nations. Additionally, as the BIE transitions from operating schools to
providing technical assistance, tribes are transitioning from being passive participants of
education to being the driving force in their own education system.

What can this subcommittee do to encourage a greater proportion of tribally-run schools?

Answer: Given that the Navajo Nation will soon be assuming control of 31 schools, the
percentage of tribally run schools will increase from 68% to 85%. The BIE will continue to look
for ways to encourage the Tribes to contract the remaining schools; however, as we have seen
with other programs, some Tribes prefer that the Federal Government provide the services.

Mr. Scott testified that school governance remains an issue and that BIE’s influence is limited
because most schools are tribally run, which seems to contradict your statement about more
tribally-run schools being an improvement. If BIE could exert more influence, would tribally-
run schools improve?

Answer: Tribally-run schools improve their ability to provide quality education due to the
investment and commitment of “taking care of its own.” They are the best decision-makers in
recognizing and integrating standard education curriculum with cultural needs such as language
immersion classes. While Indian Affairs wholeheartedly supports Tribal sovereignty and the
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options provided to Tribes under P.L. 100-297 for operating BIE-funded schools under grants,
like other federal statutes, there are at times a conflict of priorities and expectations that do not
always coincide. To fulfill the federal mandates under P.L, 93-638, as amended, and P.L. 100-
297, it must be recognized that Tribes are empowered to operate schools subject to these laws.
Recognizing this authority provided by the Congress to Tribes, BIE works within these
parameters.

Simpson Q22.The Cobell v. Salazar class action settlement creates an Indian Education
Scholarship fund that is intended to assist Indian students in attending college or vocational
schools. Is the amount of money that will be available to Indian students under this fund
partially dependent on how quickly and efficiently the Department can repurchase fractionated
interests under the $1.9 billion Indian Land Consolidation Program (ILCP), and, if so, why?

Answer: The Department must transfer required funds to the American Indian College Fund
quarterly with a public report outlining the number of allottee interests conveyed, the purchase
price for each conveyance, and the corresponding contribution to the Scholarship Fund based on
the formula as set forth in the Cobell Settlement. Contributions to the fund are based on the
payments made for fractionated land interests through the Buy-Back program, according to the
Cobell Settlement formula. If the amount of the land purchase is less than $200, $10 will be paid
to the holding fund; if between $200 and $500, a $25 transfer will be made; if greater than $500,
five percent of the purchase price will be donated to the fund.

The timing and size of the contributions will be based on the pace and amount of land purchased
in the consolidation effort. The Buy-Back program’s funds expire after a period of 10 years
pursuant to the Settlement. In addition to the maximum $60 million that can be used from the
Buy-Back program funds, the principal amount of any class member funds in an Individual
Indian Money (IIM) account for which the whereabouts are unknown and left unclaimed for five
years, after final approval of the Settlement, will be transferred to the American Indian College
Fund.

Similarly, any leftover funds from the administration of the Settlement (after all payments under
the Settlement are made) will be deposited into the Scholarship Fund. The Scholarship Fund will
help students across Indian Country receive a higher education, whether it’s through college,
graduate school, or vocational certifications. The American Indian College Fund will play an
important role in providing Native American students with the post-secondary training and
education they need to succeed in the workplace, marketplace, professional fields, and
government.

As the recipient organization, the American Indian College Fund will devote the funds it receives
to scholarships for vocational certifications, 4-year accredited bachelor degree colleges and
universities, including tribal colleges that award such degrees, and graduate degrees.

The American Indian College Fund will be responsible for establishing the eligibility criteria for
the award of scholarships as well as for managing and administering the Scholarship Fund.

The Secretary also stipulated that 20 percent of the annual scholarships be awarded by the
American Indian Graduate Center to encourage Native American college graduates to strive for
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professional and doctoral degrees. The Fund will be overseen by a special five member Board of
Trustees - two selected by the Secretary, two selected by the Lead Plaintiff and one selected by
the non-profit.

Simpson Q23.You testified about the important role of charter schools in providing diversity
and specialization in education, as opposed to uniformity. Do you recommend that Congress
continue the appropriations language prohibiting charter schools in Indian Country, and, if so,
why?

Answer: Yes, Indian Affairs supports the continuation of this language as included in the
President’s budget request. In effect, Tribes already have the same options for operating a
charter school with the existing authorities for a grant school pursuant to P,L. 100-297. P.L.
100-297 authorizes Tribes to operate BIE-funded schools pursuant to their needs, including
curriculum choices such as language immersion courses.

Simpson Q24.0nce the next school replacement construction list is published, when and why
would it ever change until the last school on the list is replaced?

Answer: The school replacement construction list is an important part of the success of the BIE
system. However, we cannot simply rely on the list. Communities need to examine their active
enrollments in their schools and determine the best avenue to achieve better outcomes.

The No Child Left Behind (NCLB) committee has recommended that the list be reviewed and
validated every five years

If a tribe makes repairs to a school, should that school be penalized by being moved down on the
school replacement construction list?

Answer: The overall requirement and goal of the construction and maintenance program is to
provide good quality schools for all Indian students to attend. There is a potential if the tribe
makes significant repairs to a school and the FCI improves from a “poor™ to a “good” or “fair”
condition, the school ranking may change. In addition, Indian Affairs provides $150 million
annually to improve and repair schools. The overall goal of this funding is to make schools safe
for children to attend.
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Additional Questions from Ms. McCollum

McCollum Q1. Mr. Washburn, your testimony included reference to the Bureau of Indian
Education’s (BIE) plan to move toward “a unified system of standards” for assessing adequate
yearly progress (AYP). As the BIE moves toward establishing these common competency
standards, a valid concern has been raised in the Indian education community regarding the
potential impact on curriculum.

As we have seen in schools across this nation, one of the unintended consequences of the strict
AYP standards laid out in No Child Left Behind has been a narrowing of the curriculum. As
schools have been forced into a greater focus on testing, they have prioritized the common test
subjects of reading and math. This has marginalized education in the arts, history, and languages
for America’s youth.

Within BIE schools, tribal communities have placed a priority on the education of their students
in Native languages, culture, and history. I’ve heard from teachers and students throughout
Indian Country about the strong sense of identity and community that these programs provide,
which also leads to improved academic motivation and achievement.

Can you tell me how the Department of the Interior intends to maintain the integrity of tribal
communities® investments in Native languages and culture within the school curriculum?

How will the development of new unified standards be undertaken with these concerns in mind?

Answer; The Bureau of Indian Education (BIE) provides approximately $25 million annually to
BIE-funded schools from the nearly $400 million in the Indian School Equalization Formula
(ISEF) funds “to implement Language Development programs that demonstrate the positive
effects of Native language programs on students’ academic success and English proficiency” (25
CFR § 39.130). The commitment of the BIE to support Native Language programs is not
expected to change in light of reform initiatives sweeping the Nation that adopt common
academic standards and assessments.

The BIE is also currently required by NCLB to utilize an accountability system based on
reading/language arts and math academic standards and accompanying assessments utilized by
the 23 states where BIE schools are located. The BIE has proposed in a Flexibility Request
submitted to the U.S. Department of Education that BIE adopt a unitary accountability system
based on a single set of academic standards — i.e., Common Core State Standards (CCSS) —and a
single set of assessments consistent with reforms being implemented across the nation. Adoption
by the BIE of a unitary accountability system does not preclude the teaching of Native languages
or cultures, in fact it will enhance tribes’ ability to implement Native curriculum systemically for
the first time. Fifteen percent of the program under flexibility can be developed for local use,
which govemning school boards or tribes of tribally-controlled schools could use for Native
Language and/or cultural standards and assessments.  In addition, the FY 2014 President’s
Budget requests $2 million for an independent evaluation of the BIE-funded schools. Once the
evaluation is completed, BIE will be in a better position to determine the future direction of the
school system.
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Additional Questions from Mr. Valadao

Valadao Q1. Mr. Washbum, with respect to Bureau of Indian Education (BIE) operated or
funded non-boarding schools, what is the BIE’s per pupil spending?

Answer: In 2011, an internal study was released by Indian Affairs which compared the per
pupil costs of BIE-funded day and boarding schools with public school data from the National
Center for Education Statistics. For FY 2010 cost data, Bureau of Indian Education (BIE)-
funded day schools expended approximately $13,000 per pupil in day schools and $15,500 per
pupil in boarding schools, not including more than $203 million from the Department of
Education and funds contributed by the states and the tribes themselves. Public schools averaged
$10,176 per pupil. The study identified reasons for the increased costs in BIE-funded schools
such as, isolation and transportation issues in Indian Country for BIE schools, limited English
speakers coming into kindergarten and no economies of scale in rural Indian communities.

How does this compare to per pupil spending in other federally operated education systems and
accepted benchmarks for district operated school systems?

Answer: In previous studies, the Government Accountability Office (GAO) has found that it is
difficult to compare costs from BIE funded schools to the Department of Defense schools or
public schools. All three school systems use different accounting categories to capture
expenditures, making true comparisons almost impossible. While only 7% of Native American
children attend BIE schools, BIE cannot close and consolidate schools to make the system more
efficient unless a tribe agrees to the change.

Does the BIE feel its per-pupil funding is at an adequate level?
Answer: BIE supports the funding levels outlined in the FY 2014 President’s Budget.

Assuming federal appropriations were made available, would the BIE prefer to see its per-pupil
spending increase, decrease or neither?

Answer: BIE supports the funding levels outlined in the FY 2014 President’s Budget.

Valadao Q2. Mr, Washburn, your testimony seems to indicate that each BIE school will have
independent discretion to adjust its budget in response to sequestration. Are you concerned that
differing funding decisions will cause the quality of education to vary greatly from school to
school?

Answer: For over three decades, local Indian school boards and the school administrators have
had the authority to revise local budgets to meet their respective school operations requirements.
Each school will have to adjust its spending pattern accordingly under sequestration and each
school board can have input into how their education services will be reduced. Funding is just



78

one issue for improving the quality of education, and we will work with the local school boards
to ensure the quality of education is protected even if funding is reduced.

How do you plan to mitigate for this?

Answer: Fortunately, the bulk of BIE-funding is forward funded, which allows school leaders to
address immediate expenditures with the ability to plan for education and operational impacts,
but this will not allow much mitigation for loss of funds. The BIE is directed to reduce funding
in all line items by five percent under sequestration. Unfortunately, we won’t know the true
impacts of the sequester in the classroom until after the start of the new school year.
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Chapter 1: Introduction

The No Child Left Behind Act of 2001 (NCLB or the
Act) includes provisions to improve the education

of Native American children®, One of those provi-
sions directed the Secretary of the interior to employ
the mechanisms delineated by the Federal Advisory
Committee Act’ and the Negotiated Rulemaking Act*
to assemble a committee for the specific purpose of
preparing a report to Congress and the Secretary of
the Interior. As elaborated in 25 U.5.C. § 2005(a)(3),
this report is intended to provide Congress and the
Secretary comprehensive information about the condi-
tions and funding needs for facilities at Bureau-funded
schools.

Specifically, NCLB directed the committee to prepare
and submit to the Secretary:

» A catalog of schoo! facilities that:

- incorporates the findings from the Gavernment
Accountabiiity Office study evaluating and com-
paring schaol systems of the Department of
Defense and the Bureau of Indian Affairs;

- rates such facilities with respect to the rate of
deterioration and usefut life of structures and
major systems,’

- establishes a routine maintenance schedule for
each facility;

- identifies the complementary educational facili-
ties that do not exist but that are needed; and

- makes projections on the amount of funds
needed to keep each schoo} viable, consistent
with the accreditation standards required
pursuant to this Act.

A repart on the school replacement and new
construction needs of Bureau-funded schools, and
a formula for the equitable distribution of funds to
address thase needs.

2,107 Pub. Law 110, Part ; 115 Stat. 1425, 2007

QJanuary 25, 2002)

ppx, $§1 - 16,
§§ 561 - 570a.

« A report on the major and minor renovation needs
of Bureau-funded schools, and a formula for the
equitable distribution of funds to address such
needs; and

Revised national standards for heating, lighting,
and cooling in home-tiving (dormitory} situations.

Per the requirements of NCLB, in the fall of 2006, DOJ
sought assistance from the U.S. Institute for Environ-
mental Conflict Resolution (U.S. institute) to convene
a committee. The L1.S. institute, working with neutral
contractors, conducted a convening assessment. The
canvening team conducted confidential interviews,
reaching out to 198 individuals, representing 99 differ-
ent schools.

in 2008, the BIA issued a Notice of Intent to Form a
Negotiated Rutemaking Committee and to request
nominations for tribal representatives on the commit-
tee. As required by the Act, the Secretary of the interior
was directed to select representatives of Indian tribes
for the committee from among individuals nominated
by tribes whose children attend Bureau-funded schools.
To the maximum extent possible, the proportional
representation of tribes on the committee would reflect
the proportionate share of students fron tribes served
by the Bureau-funded school system. tn addition, the
Secretary was directed to consider the balance of rep-
resentation with regard to geographical location, size,
and type of school and facility, as well as the interests
of parents, teachers, administrators, and school board
members, in selecting tribal committee representatives.
DO received 57 letters nominating 40 tribal represen-
tatives and 14 letters nominating 12 tribal alternates.
Nominees were vetted by DOI and selected, and then
approved by the White House. DO selected, accord-
ing to the criteria noted above, 22 tribal representatives
and nine tribal alternates, and appointed four federal
representatives and alternates.

INTRODUGTION
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The Secretary of the Interior chartered the NCLB School
Facilities and Construction Negotiated Rulemaking
Committee (the Committee) {see Appendix A} in January
2010, roughly six vears after the mandated time frame.
Once convened, the Committee held seven multi-day
meetings, during which they visited five Bureau-funded
schools and received public comments from 12 tribal
and schaot officials. The Committee deliberated at
tength upon the issues called for by Congress. The
Committee also conducted five regional consultation
sessions around the country, which were attended by
more than 200 participants, and 16 tribes, schoals, or
tribal organizations submitted written comments {see
Appendix B for an overview of the consultation process
and findings). The Committee reviewed extensive data
from federal agencies, and also submitted two data
calls to Bureau-funded schools. The Commiittee respect-
fully submits the following report in compliance with
the statutory mandate.

This report includes recommendations regarding how
the Bureau should prioritize funding for construction
work on Bureau-funded school facilities. The Commit-
tee is also submitting a catalog detailing the inventory
and conditions of the facilities at each Bureau-funded
school (due to the length of the catalog, drawn from

a computerized database, the Committee submits the
catalog as Sub-Report A). The Committee’s recommen-
dations include an analysis of this catalog and recom-
mendations for improving its accuracy so that it can
quantitatively and qualitatively guide the pricritization
of repair and construction funding. A narrative sum-
mary of information contained in that Catalog and col-
lected by the Committee is also included in this report.

The averarching conclusions to be derived from this
report is that:

The funding appropriated by Congress has not been
sufficient 1o keep pace with the deterioration of
Bureau-funded school faciliies—it would take $1.3
hittion to bring alt Bureau-funded schools up to ac-
ceptable condition. Furthermore, inadequate use and
support of the computer database on which Indian Al
fairs relies, as well as fack of transpavency and equity
i the existing decision making process, has hampered
a fair and effective allocation of funds,

The Committee’s findings contain strong support for
extensive improvements in Indian Affairs’ system of ad-

ministering school facilities and allocating construction
monies for Bureau-funded schools. Recommendations
for these improvements are contained in this report.

The DFO proposes, and the Committee endorses, a
plan to implement the recommendations of this report
as quickly as possible by incorporating these recom-
mendations into the Indian Affairs Manual JAM).

The Federal Government’s Historical Duty
to Educate Native Children

The historical connection of Native American Indians
to the earth, air, water, and other resaurces has a dis-
tinct identity that has been in existence since before
the United States became an independent nation. In-
deed, to secure a nation independent from the English
crown, early U.S. governments were obliged to enter
into more than 100 treaties with American Indian
tribes. Treaties have long been regarded as the most
legitimate and steadfast form of agreement between
two nations. According to the United States Constitu-
tion, “...all treaties made, or which shail be made,
under the authority of the United States, shall be the
supreme law of the land.”” These treaties constituted
contractual agreements between sovereign nations.
Through these contracts, American Indian tribes ceded
vast stretches of their ancestral fands since time im-
memorial to the United States in exchange for specific
promises and considerations. Many of those treaties
included solemn commitments by the United States to
accept trust responsibility for the education of Ameri-
can Indian children.

As Congress recently acknowledged in the Act:

“Congress has declared that the Federal Govern-
ment has the sole responsibility for the operation
and financial support of the Bureau of Indian
Affairs-funded school system that it has estabiished
on or near Indian reservations and Indian trust
lands throughout the Nation for Indian children.

it is the policy of the United States to fulfill the
Federal Government’s unique and continuing trust
relationship with and responsibility to the indian
people for the education of indian chifdren and for
the operation and financial support of the Bureau of
Indian Affairs-funded school system to work in full
cooperation with tribes toward the goal of ensuring

At V1 of the Constitution.

w




84

that the programs of the Bureau of indian Affairs-
{funded school system are of the highest quality and
provice for the basic elementary and secondary
educational needs of Indian children, including
meeting the unigue educational and cultural needs
of those children.”

The federal obligation to American Indian children
continues today. In Decerober 2010, at the White
House Tribal Nations Conference, the President of the
United States of America reminded the public: “1 said
that so long as | held this office, never again would Na-
tive Americans be forgotten or ignored.” The President
added, “[historical wrongs} serve as a reminder of the
importance of not glossing aver the past or ignoring the
past, even as we work together to forge a brighter fu-
ture, That's why, last year, | signed a resolution, passed
by both parties in Congress, finally recognizing the sad
and painful chapters in our shared history—a history
00 often marred by broken promises and grave injus-
tices against the First Americans.””

6. Pub. Law 1 10, §1042, 115 Stay, 2007, codified at 25 US.C. §
2000,

7. President Barack Obama, “Remarks by the President at the White
House Tribal Nations Canference.” White House Tribal Nations
Conference, Washington, DC, December 18, 2070,

The origins and long history of the Federal Govern-
ment’s trust responsihility respecting American In-
dian education is both complicated and unique; it is
comprehensively summarized in the leading treatise,
Cohen'’s Handbook of Federal Indian Law:

Provisions regarding Indian education appear
with the earliest colonial laws, Beginning with the
1794 Treaty with the Oneida, {7 Stat. 47 (1794)]
over 150 treaties between tribes and the United
States have included educational provisions. For
almost as long a time, Congress has legislated to
provide for inclian education generally. In 1819,
Congress established a permanent “civilization
fund,” which, until its repeal in 1873, authorized
the executive to spend an annual sum to employ
teachers in Indian country 1o provide “against the
further decline and final extinction of the indian
ibes ... and for introducing among them the hab-
its and arts of civilization.” Civilization Fund Act,
Act of Mar 3, 1819, 3 Stat. 516.°

8. Cohen's H«\!vdh’ook of Federal ladian Law, Section §22.03: Fduca-
tion. Copyright 2009, Matthew Bender & Company, Jne.
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Beginning with the Kiowa Comanche Treaty of October
21, 1867 {15 Stat, 581}, the United States entered into
at least eight treaties containing identical provisions ob-
ligating the U.S. to provide school facilities for indian
education:

“ftthe United States agrees that for every thirty
children... a house shall be provided, and a teach-
er competent to teach the elementary branches of
an English education, shall be furnished, who will
reside arnong said Indians, and faithfully discharge
his ar her duties as a teacher.™

Unfortunately, as Cohen further explains, the U.S. has
not fulfilled its treaty obligations to Indian education:

[Gjenerations of inadequate and inappropriate edu-
cation have left a deep scar. In addition, failure to

fully fund many, if not most, federal Indian education
initiatives limits the efficacy of many education laws.
Many Indian chifdren attend school in facifities that are
among the worst in the npation...

Opinions have long varied about the existence and
extent of the United States legal obligation for Indian
education. Taday, however, Congress and the executive
hoth agree that the federal government has a special
responsibifity for the education of Indian peoples. In
2001, Congress codified this responsibility more ex-
plicitly in the Native American Education Improvement
Act.™

The Commerce Clause of the United States Constitution
vests Congress with plenary authority over the rela-
tionship between the Federal Government and Indian
tribes.'" n exercising that authority, Cangress plays a
fundamental rale in helping — or hindering — the success
of America’s First Americans. NCLB included mandates
to implement Congress’ recognition that:

it is the policy of the United States to fulfill the
Federal Government’s unique and continuing trust
relationship with and responsibility to the indian
people for the education of Indian children. The
Federal Government will continue to work with

4, Alse: Treaty with the Cheyenne and Arapahio, October 28, 1867 (15
Stat. 593); Treaty with the Ute, March 2, 1868 (15 Stat, 619%; Treaty
with various trihes of Sioux, and Arapafio, of 1868 {1 t. 635); Treaty
with the Crow, May 7, 1868 (15 Stat. 649); Treaty with the Northem
Cheyenne and Norther Arapabo, May 10, 1868 (15 Stat. 6354 Treaty
with the Shoshonees and Barnay july 3. 1868 (15 Stat. 673% Treaty
with the Navajo, June 1. 1868 {1

10, “Cuhen’s Handhaok of Federal Indian Law,” Copyright 2009, Mat-
thew Bender & Company, Inc. $22.03: Education.

1. Constitution Art_ 1, § B. (13

local educational agencies, Indian tribes and or-
ganizations, postsecondary institutions, and other
entities toward the goal of ensuring that programs
that serve Indian children are of the highest qual-
jty and pravide for not only the basic elementary
and secondary educational needs, but also the
unigue educationaf and culturally related academ-
ic needs of these children.*

Bureau-Funded Schools

The BIA and BIE within DOI are the federal agen-

cies responsible for executing Congress' divectives
regarding American Indian education. BIA funds 183"
schools serving Native Americans located on 64 res-
ervations in 23 states. Fifty-seven of these schools are
managed directly by the BIE and 126 are operated by
tribes with Bureau funding. The OFMC, under the Di-
rector of the OFECR, is responsible for recommending
to the Director of the BIE the distribution of operations
and maintenance funds, and for the management and
funding of projects for the repaiy, renovation, and
replacement of Bureau-funded schools.

Indian Affairs (1A} is responsible for funding, maintain-
ing, repairing, and replacing the 183 schools educating
American Indian students. 1A' relationship to those
schools is like that of a state educational agency to the
public schools it serves. A key distinction, however, is
that state educational agencies receive tax revenues
from the localities of their respective schools and Feder-
al impact Aid money (PL. 81-815). tn contrast, Bureau-
funded schools cannot draw on the local tax base; they
cannot issue bonds; they are primarily dependent upon
support from the Federal Government. Bureau-funded
schools must abide by 23 different state standards, fed-
eral standards, and in many cases, tribal standards.

Constructing and maintaining Bureau-funded school
facilities is a major companent of DOI's trust responsi-
bility to American Indians; it is a requirement of many
wreaties and statutes.™ Breach of that responsibility
constitutes a separate and significant chapter within
the larger history of misuse, neglect, and violation of
trust by the Federal Government in its dealings with
Native Americans. Federal appropriations for main-
taining and replacing Bureau-funded schools have not

12115 Stat. 1907; amending 20 LLS.C. § 7401,
13, There are 183 schools in BIAT inventory. While two of these do not
seceive funds from BIA, they are st cownted in thelr inventory, and so
are lnclyded in all discussions within this report.
4. 115 Stat. 1907, amending 20 L.5.C. § 7401
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kept pace with the deterioration of these buildings nor
with changing educational needs and requirements.

The United States, in its announcement of U.S. sup-
port for the United Nations Declaration on the Rights
of Indigenous Peoples, prociaimed: “The Administra-
tion is also committed to supporting Native Ameri-
cans’ success in K-12 and higher education.”!* At the
White House Tribal Nations Conference, the President
added: “We're rebuilding schools on tribal lands
while helping to ensure that tribes play a bigger role in
determining what their children learn.”* This Commit-
tee’s research and conclusions should help the Federal
Government to fulfill these public declarations.

Schools (Buildings age 0-10) 35
Schools (Buildings age 11-20 29
Schools (Buildings age 21-30) 36
Schoals (Buildings age 31-40) 34
Schools Buildings age 41-50} 32
Schools (Buildings age over 50 17

183

Source: OFMOC, 20114

Type of School Number of Number of Backlogs
Schools Entered in FMIS
Bik-operated 60 5.575
P.L. 100-297 119 6,861
Grant
P.L.93-638 4 270
Contract
Totals 1B3 12,706

5. "Announcement of LLS. Support for the United Nations Declaration
on the Rights of indigenans Peaples,” December 16, 2010.

16. President Barack Obama, “Remarks by the President at the White
House Tribal Nations Conlerence.” White House Tribal Nations
Conference. Washington, DC, December 16, 2010,

< INTRODUCTION

The Unmet Need for Quality School Facilities

in his September 8, 2071, speech on the American
Jobs Act, the President declared: “How can we expect
our kids to do their best in places that are literaily
falling apari? This is America. Every child deserves

a great school.”"” This observation has a scientific
basis - established research has explored the correla-
tion between school facility conditions and academic
performance {see Appendix C: Abstracts of Research
Papers Associating School Conditions with Perfor-
mance). Multiple studies have found significant finks
between inadequate facility conditions and poor
performance for students and teachers. These studies
have found that the quality of physical environments—
including temperature, lighting, acoustics, and age of
facilities —affects dropout rates, teacher retention, test
scores, and student behavior. Direct testimony supports
this correlation. For example, on September 11, 2010,
in a statement to a Senate Committee on Indian Affairs
hearing on Construction and Facility Needs at Bureau-
funded schools, a student testified: “With an insufficient
heating and cooling system, | have some classrooms
that are very cold and others that are very warm. This is
distracting when trying to do my work ... When stu-
dents are expected to attend and work in a school like
ours, it’s very difficult to work and take school seriously
when our building is in the shape that it is.”* The prin-
cipal of a different Bureau-funded schoo! reported that
structural defects in the classrooms forced teachers to

Data from FMIS as of May 2011, not
including those backlogs already
funded for repair or renovation.

The 63 schiools rermaining in poor
condition as of September 2011
requite an estimated $1.3 billion to
elevate them to an acceptable
condition. Tatal backiogs and costs to
elevate schools from poor condition
are not equivalent since many schools
would require full scale renovation or
replacement

Sowrce: OFMC, 2011

Estimated Cost of

Backlogs
$461,235377
$ 497,888,744

§8,493,183

$967,617,304

17. President Barack
September 8, 2071.
18 Lindsey White, Bug-O-Nay-Ge-Shig School, MN. United States Sen-
ate Committee on Indian Affairs, “Oversight Field Hearing on Preparing
Our Students for Tomarraw in Yesterdays Schools: Construction and
Facility Needs at Bureau of lndian Education Schools,” September 11,
2010, White Earth Reservation, MN

ama, Speech to a Joint Session of Congress,
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refocate students to a heated bathroom during winter.
Testimony recelved by the Committee bolstered the
conclusion that poar schoot facilities have negative
impacts on students and teachers,

These stories are not limited to a few schools. The
Bureau's failure to provide environments conducive

to academic achievement is well documented and
long-standing. In 1397, the GAO reported a backlog
of $754 million in needed repairs.™ These repairs are
not minor - in many cases the structural deficiencies at
old and inadequately maintained facilities mean that
schools are literally faliing down. The 1997 GAO report
reveated that 25 percent of Bureau-funded school
buildings are more than 40 years old. This figure has
increased to 27 percent in the 14 years since GAQ is-
sued that report.

State Cast
Artzona $663,042,527
idaho $12,778,000
Louisiana $13,975,0600
Maine §8,270,880

Minngsota

1,328,440
555,305,048
S17.880,135
$58,786,984

§500,000

165,633,212
$67,845,580

101,814,874

Mississipp
Montana
North Dakota
Nevada

New Mexico
Okdahoma

South Dakota

Utah $9,927 960
Washington $14,584,200
TOTAL $1.311,672,840

& T OFMC, 2011

18 GAQ Report, School Facifities - Reported Condition and Costs to
Affairs, December 1997,

wded by Bureas of Indian A

In 2010, DO requested only $§112 million for school
facilities construction {2010 budget). With over $967
mitlion in estimated backlogs, this amount is clearly
inadequate to address the documented needs of
Bureau-funded schools, At this rate of investment,
Bureau-funded schools will only fall further behind.

In recent years, construction and repair budgets far
Bureau-funded schools have remained woefully inad-
equate, and resources are shrinking annually. DOV's
budgets for school facility operations, maintenance,
and construction fell from $204 miltion in 2007 to
$112 million in 2010. These declining appropriations
pale in comparison 1o the identified need.

Funding Levels of Bureau Schools and the
New School Replacement Program Since 2001

Some classes are being held in buildings constructed
more than 100 years ago. According to OFMC, at cur-
rent support levels, it will take more than 60 years to
replace the 63 Bureau-funded schools currently rated
in poor condition. Since the planned useful life of such
schools is considerably less than 60 years (industry
standard is 40 years), it is clear that continued funding
at these levels ensures a prolonged breach of the fed-
eral trust obligation to Native American students.

As a point of contrast, a 2007 report from the ULS.
GAO® illustrates that Bureau-funded schools had
significantly more building deficiencies than schools
under the U.5. DODEA-~the only other comparable
federatly-funded educational system. Furthermore,
the DODEA recently introduced a plan to replace or
renovate 134 schools by 2018 for an estimated cost
of $3.7 biflion.# In 2010, OFMC calculated it would
require $1.3 billion to elevate the 63 schools in poor
condition up to satisfactory condition.

This strongly re nds that the tribes,
TR, the AS-A and the Secretary of the Interior
reguest of the President, and the President include In
his budget request, funding for a comparable com-
wsitment 1o bring all Bureaw-funded schools into
accepiable condition.

CES, Condition of America’s Public Schoot
H00-32 (Washington, DC: U8, Department of

Conference call between Committee members and DODENs Mike
v, September 20, 2011

HICTION
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Lack of Transparency it the Allocation Process

Another shortcoming of the Federal Government has
been the inability of DOI to distribute the funds Congress
has appropriated for building and maintaining Bureau-
funded school facilities in a transparent manner. Affected
tribal communities have expressed great frustration both
with DOFs allocation decisions and with the lack of
transparency characterizing the decision-making pro-
cess. The White House promotes transparency, fairness,
and objectivity in all federal agencies. In a 2009 memo-
randum to the heads of executive depariments and agen-
cies, the President wrote: “Transparency promotes ac-
countability and provides information for citizens about
what their Government is doing.”* The White House has
also explained: “Objectivity involves a focus on ensuring
accurate, reliable, and unbiased information.”**

DO} has not fived up to the White House’s assertions,
and this lack of transparency and objectivity has fostered
ongoing tribal mistrust of the Federal Government. A
Convening Report commissioned by DO in preparation
for this Negotiated Rulemaking, along with testimony
received by the Committee, illustrated that many stake-
holders perceive the prioritization of funding for repairs
and renovations of schools as opaque, arbitrary, and
unresponsive to the pressing needs of the schools. Lack
of transparent decision-making has also contributed to
suspicion that DOI made funding decisions in response
10 political pressure, rather than strictly basing its deci-
sions on the actual needs of the schools.*

22, President Barack Qbarma, “Memorandum for the Heads of Execu-
tive O and Agencies on Tt and Open Govem-
ment” fanuary 12, 2009,

23. Office of Management and Budgel, “Guidelines for Ensuring and
Maximizing the Quality, Objectivity, Utility, and Integrity of Iniorma-
tion Disseminated by Federal Agencies.” 66 Fed. Reg. 49,716, at
49,724; September 28, 2001

24. Final Convening Repon, Negotiated Rulemaking Committee on
BIA-Funded School Facilities Construction, prepared by the Consensus
Building Institte, with the L1S. nstitute for Enviranmental Conflict
Resolution, March 5, 2008,

Congclusion

Providing proper educational facilities is not only es-
sential to fulfilling the academic, social, and cultural
needs of Native American children, but is also a matter
of trust responsibility for the Federal Government, as
well as treaty rights for many tribes. Satisfying these ob-
ligations involves attention to both the condition of the
facilities and the quality of the educational experience.
While some Bureau-funded schools have improved in
the past decade, more progress is needed. To promote
successful educational experiences, children must be
able to learn in environments that are safe, enriching,
culturally appropriate, and technologically advanced.

To ensure the success of our most precious resources ~
our children and future leaders — we must provide them
with exemplary educational programs in high-quality
settings. Currently, more than one-third of Bureau-
funded facilities are in substandard or poor conditions,
unconducive to educational achievement; thus, we are
unfairly restricting the apportunities for these students
to receive an education on par with non-Bureau-fund-
ed school systems. As explained previously, there is a
great volume of research establishing a direct correla-
tion between facility eavironment and student achieve-
ment. Therefore, continued failure to provide adequate
educational facilities violates long-standing and current
federal obligations. The Committee hopes and believes
the following report will help Congress understand the
shortcomings of Bureau-funded school facilities and
provide the Secretary of the Interior with processes to
ensure an equitable distribution of funds.
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Summary of the Committee’s Recommendations

Tribes, TIBC, the AS-IA and the Secretary of the
interior should request of the President, and the
President should include in his budget request to
Congress, funding for a commitment to bring all
Bureau-funded schools into acceptable condition.

EMIS Recommendations

Alf schools shouid use the Maintenance Manage-
ment Schedule module in FMIS. OFMC or BIE
should monitor whether schools are using this
module and encourage those who are not to do so.

OFMC and Bit should standardize revisions to the
space guidelines (i.e., Educational Space Criteria
Handboaok, Nov. 2005} to include cultural spaces,
reading labs, technology, etc.

OFMC should include educational facilities in
FMIS, by surveying the current space inventory
of all 183 schools and comparing existing space
against existing or revised space guidelines to
identify educational space deficiencies.

OFMC should prioritize assistance for the 40 to
50 schools (e.g., not new schools and not schools
known to be effective at using FMIS) that have
problems with FMIS access, making them the first
1o receive assistance from OFMC and their con-
tractor on updating backlogs, providing training,
and ensuring that systems are in place in each
school to maintain FMIS.

OFMC and BIE should guarantee that ail Bureau-
funded schools have equitable means and capabili-
ties to reguiarly use and update FMIS.

OFMC and BIE should expiain the facilities funding
process and FMIS’s important role in that process
during educational trainings for school administra-
tors and schooi boards.

OFMC should require that minimum training for
facility managers include a 40-hour FMIS certifica-
tion.

OFMC and BIE should create a matrix that defines
roles and responsibilities, including communica-

T INTRODUCTION

tion responsibilities, for all parties involved with
FMIS—from the schaol level up to the Central
level, including local schools, BIE Albuguerque,
education line offices, agencies, OFMC Albuquer-
que, and BIA regional offices.

OFMC and BIE should ensure regular technicat as-
sistance and monitoring for all schools using FMIS.
This support should be consistently offered for all
schools, including grant and contract schools.

OFMC and BIE should highlight the responsibility of
school administrators and facility staff to guarantee
that FMIS is updated. This should be reinforced from
the director’s office, at the assistant deputy director
level, and through ELO offices. FMIS updates should
be required at the same level of priority as each
school's annual report and NASIS updates.

OFMC should create expectations, deadlines, and
reminders for entering and removing backiogs and
offer more training in this area for school boards
and administrators. OFMC should enact a policy
requiring schools to use FMIS.

OFMC should develop a National FMIS Users
Group. The National Users Group would include
a representative from schools within each of the
22 educational line offices along with staff from
OFMC. The user group should include representa-
tives of BIE-operated, grant and contract schools.
This distributed representation would ensure close
coordination with regional user groups. Both the
national and regional user groups would identify
key probiems and challenges and offer advice and
support for effectively implementing FMIS. Such
user groups could be similar to earlier efforts to
support FACCOM.

OFMC should create nine Regional FMIS support
groups. This could include a roster of people in
each region who are available to provide FMIS
technical assistance to others in their region.

The 40-hour basic training, along with refresher
trainings, should be offered Regionally on a regular
basis, and provided, when possible via remote
means such as via the Internet, CDs, or other
means.

PAGE 13
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Schood Ry tons

If samething in the FMIS program is going to

10T

change, FMIS users should be given advanced no-
tice and any necessary training before the changes
take effect.

Like NASIS, FMIS should be easily accessible for alt
users via the Internet (versus dedicated terminals),
without compromising security. Schools should
also be able to retrieve their FMIS backlogs from
remote locations.

OFMC and the CIO should respand to FMIS techni-
cal chaltenges more quickly and efficiently, includ-
ing system issues, access and connectivity prob-
lems, and password availability.

OFMC should warn all users via email when the
system is going to be down, and for how long.

OFMC and BIE should provide regional/agency
support, or a regional assistance team, to ensure
backlogs are input for all Bureau-funded schools
that lack access for whatever reason.

OFMC should improve communication between
contractor and schools during the assessment
process.

OFMC should require formal entry and exit inter-
views between school leaders and contractor team.

OFMC should require OFMC to provide a final
copy of the contractor’s Facility Assessment Report
to the school upon request.

OFMC should require the schoal’s facility staff to
accampany the contractor during the visit,

Thirty days prior to the arrival of the Contractor,

OFMC should send the school administrator a

copy of the contractor’s Scope of Work and a print-
out of the school’s list of backlogs from FMIS,

Anyone with access from that location should
receive notification if the FMIS gatekeepers change
backlog entries.

DO should codify, and OFMC and BIE should

implement detailed recommendations regarding

the following:

- Principles underlying the new approach to
replacement schools

- Eligibility requirements for applicants

- Application review and creation of pool of
schoals for whole school replacement

- A post-application process

- A whale school replacement and renovation
formula

MI&R Recommendations

OFMC and BIE should emphasize to the schools
the importance of timely entry of data in FMIS.

OFMC should annually pubtish a list of alf $1, F2,
and M1 backlogs. These are the backlogs eligible
for MI&R funding.

OFMC and BIE should publish the data call for
schools to indicate their priority backlogs for MI&R
funding.

After all funding decisions are made, OFMC
should issue an annual report of all regional and
headquarters MI&R allocations, explaining each
decision, to post and distribute.

OFMC should convene regional committees
made-up of one representative from each school in
the region-—grantcontract schools as well as BIE
schools——to make decisions about the allocation of
each region’s MI&R funds.

DO should codify, and OFMC and BIE should
implement the new MI&R formula and process.




92

FI&R Recomrnendations

The Committee recommends that Congress revisit
the moratorium on schoot expansion.

OFMC should distribute the FI&R ranking of schools
annually to alf schools, tribes, and regions along with a
brief explanation of how the rankings were obtained.

OFMU should announce the overall budget for
FIRR funding each year, and annually publish the
schools and projects to be funded each year along
with the rankings, explaining FI&R project/school
selection in more detail than location ranking

in the United States Department of the interior
Budget justifications and Performarice Information
(Green Book).

OFMC should identify the individuals who compile
and complete the ranking process for FI&R, make
clear their roles and responsibilities, and publish
these “roles and responsibilities” annually.

OFMC should identify educational space deficien-
cies by comparing the Educational Space Criteria
{and state accreditation requirements) to existing
conditions at all schools.

OFMC should add all educational space deficiencies
into FMIS, categorized as Critical Health and Safety
Capital tmprovement (educational space deficiencies}
backlogs, given a weighting factor of .

The FI&R formula should factor educational space
deficiencies into the overall location score.

»

DO should incarporate educational space defi-
ciencies into the ranking factor of critical health
and safety capital improvement with a ranking
factor of 9 Into DOVOFMC policy to ensure future
compliance,

OFMC should normalize AP scores for all schoot
buildings to be worth 100 points.
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Summary of Recommendations from this Chapter

Tribes, TIBC, the AS-1A, and the Secretary of the
Interior should request of the President, and the
President should include in his budget request to
Congtess, funding for a commitment to bring ali
Bureau-funded schools into acceptable condition.

Al schools should use the Maintenance Manage-
ment Schedule module in FMIS. OFMC or Bt
should monitor whether schaols are using this
module and encourage those wha are not to do so.

QFMC and BIE should standardize revisions to the
space guidelines (i.e., Educational Space Criteria
Handbook, Nov. 2005} to include cultural spaces,
reading labs, technology, etc.

OFMC should include educational facilities in
FMIS, hy surveying the current space inventory
of all 183 schools and comparing existing space
against existing or revised space guidelines to
identify educational space deficiencies.

OFMC should prioritize assistance for the 40 to

50 schoals (e.g., not new schools and not schools
known 1o be effective at using FMIS) that have
problems with FMIS access, making them the first
to receive assistance from QFMC and their con-
tractor an updating backlogs, providing training,
and ensuring systems are in place in each school to
maintain FMIS.

OFMC and BIE should guarantee that all Bureau-
funded schools have equitable means and capabili-
ties 1o regularly use and update FMIS.

apter 2: A Catalog of Facilities

-

OFMC and BIE should explain the facilities funding
process and FMIS’s important role in that process
during educational trainings for schoo! administra-
tors and school boards.

OFMC should require that minimum training for
facility managers include a 40-hour FMIS
certification.

OFMC and BIE should create a matrix that defines
roles and responsibilities, including communica-
tion responsibilities, for all parties involved with
FMIS—from the school level up to the central
level, including local schools, BIE Albuquerque,
education line offices, agencies, OFMC Albuquer-
que, and BIA regional offices.

OFMC and BIE should ensure regular technical as-
sistance and monitoring for all schools using FMIS.
This support should be consistently offered for all
schools, including grant and contract schools.

OFMUC and BIE should highlight the responsibility
of school administrators and facility staff to guaran-
tee that FMIS is updated. This should be reinforced
from the director’s office, at the assistant deputy
director level, and through ELO offices. FMIS
updates should be required at the same level of
priority as each school's annual report and NASIS
updates.

OFMC should create expectations, deadlines, and
reminders for entering and removing backlogs and
offer more training in this area for school boards
and administrators. OFMC should enact a policy
requiring schools 1 use FMIS.
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OFMC should develop a National FMIS Users
Group. The Nationat Users Group would include
a representative from schools within each of the
22 educational line offices along with staff from
OFMC, The user group should include representa-
tives of BIE-operated, grant and contract schools.
This distributed representation would ensure close
coordination with regional user groups. Both the
national and regional user groups would identify
key problems and challenges and offer advice and
support for effectively implementing FMIS, Such
user groups could be similar to earlier efforts to
support FACCOM.

OFMC should create nine Regional FMIS support
groups. This could include a roster of people in
each region who are available to provide FMIS
technical assistance to others in their region.

The 40-hour basic training, along with refresher
trainings, should be offered Regionally on a regular
basis, and provided, when possible via remote
means such as via the Internet, CDs, or ather
means.

if something in the FMIS program is going to
change, FMIS users should be given advanced no-
tice and any necessary training before the changes
take effect.

Like NASIS, FMIS should be easily accessible for ail
users via the Internet (versus dedicated terminals),
without compromising security. Schools should
also be able to retrieve their FMIS backlogs from
remote locations.

OFMC and the CIO should respond to FMIS techni-
cal challenges more quickly and efficiently, includ-
ing system issues, access and connectivity prob-
fems, and password availability.

OFMC should warn all users via email when the
system s going to be down, and for how long.

OFMC and BIE should provide regional/agency
support, or a regional assistance team, o ensure
backlags are input for all Bureau-funded schools
that lack access for whatever reason.

OFMC should improve communication between
contractor and schoals during the assessment
process.

OFMC should require formal entry and exit inter-
views between school leaders and contractor team,

OFMC should require OFMC to provide a final
copy of the contractor’s Facility Assessment Report
to the school upon request.

OFMC should require the school's facility staff to
accompany the contractor during the visit.

Thirty days prior to the arrival of the Contractor,
OFMC should send the school administrator a
copy of the contractor’s Scope of Work and a print-
out of the school’s list of backlogs fram FMIS.

Anvone with access from that focation should
receive notification if the FMIS gatekeepers change
backlog entries.
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weal Year Replacement Aajor
School FI&R
1998-2001 10 11
FY 2002 5 8
FY 2003 5 10
FY 2004 8 5
FY 2005 G o
FY 2006 4 6
FY 2007 4] 2
FY 2008 0 1
FY 2009 1 0
FY 2010 0 1
Fy 2011 1 )
ARRA 3 14
Grand Total 46 64
Projects

Overview of the Conditions of School Facilities

Chronically inadequate funding for the operation and
maintenance of Bureau-funded schools has resulted in
a large backlog of repair work. As previously detailed,
OFMC estimates it would require $1.3 billion to bring
the 63 Bureau-funded schools in poor condition up to
adequate condition, and $967 million to simply repair
all of the reported deficiencies in the 183 schools.
Compare this with the funding apprapriation for 2011
of $46 million. This amount is woefully insufficient

1 reduce the overall deficiency backlog of Bureau-
funded schools.

Thanks to higher funding levels in the early part of the
last decade, and the one-time infusion of funds under
the American Recovery & Reinvestment Act (ARRAY®,
the condition of many Bureau-funded schoals has im-

proved. In the past 10-year periad, over $1.5 bilfion in

26, Pub. Lanw 111-5; 123 Stat. 115,168

Total number of schools iving &

Replacement replacement schaol, major renovation
Facility and repair, of replacement facilities
Construction gines 2001,
OFMC, 2011

2

1

1

2

i

0

7

construction and repair funds was devoted to reducing
by 50 percent the number of schools in poor condition
{as determined by the FCl),

In fiscal year 2002, 35 percent of schools were in
good or fair condition and 65 percent were in poor
condition. Upon the completion of existing construc-
tion projects scheduled in FY 2012, there will be an
estimated 66 percent of schools in good or fair con-
dition and 34 percent of schools in poor condition;
59 schools {or 31 percent} have improved from poor
condition to good/fair. However, given the dramatic
decrease in funding for education construction in the
past 10 years, and particularly under the current bu-
det, the Committee expects the number of schools in
poor condition ta rise. With inadequate maintenance
and repair doflars, schools i fair condition can easily
fall into poar condition once again.

ARRA provided 1A the single largest education con-

*The Replacement Facility Program began in 2007, providing a mechanism for constructing or replacing one or more buildings on a
school campus, often in combination with major renovation and repair.
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Fiscal Year Replacement Replacement Facility FI&R Total Education
Schools Construction Project Funding Project Funding
FY 2001 to FY 2011

FY 2001 $141,238,000 $48,962,000 $190,200.000
FY 2002 $127,799,000 $61,088,000 $188,887,000
FY 2003 $724,409.000 $59.100,000 $183,509.000
FY 2004 $139,612,000 548,873,000 $188,485,000
FY 2005 $105,550,000 $37,021,000 $142,571,000
FY 2006 $64,530,000 $50,474,000 $115,004,000
FY 2007 $83,891,000 $26,873,000 $4,670,000 $115,434,000
FY 2008 $46,716,000 $9,748,000 $7,267.000 $63,731.000
FY 2009 405,000 $17,013,000 $0 539,418,000
FY 2010 $5,964,000 $17,013,000 $6,570,000 29,547,000
Fy 2011 $21,462,988 465,950 $0 $50,928,938
ARRA $153,311,000 $0 $91,074,000 $244,385,000
Total $1,036,887,988 $100,112,950 $415,099,000 $1,522,099,938

o OFMC, 2011

struction appropriation in history. As a result, $153.3
million was allocated to replace deteriorating Bureau-
funded schools, and $91 million was assigned to
repair educational facifities. Construction awards for
these projects began in May of 2009; today all of the
funds have been obligated, and some smaller projects
have already been completed. More than 7,000 stu-
dents will benefit through the use of adequate school
facilities earlier than thought possible before passage
of ARRA.

While significant progress has been made fo correct fa-
cility deficiencies, 63 schools currently remain in poor
condition, and $1.3 billion in funding is requived to
bring all education facil

i

2

As stated earlien the 63 schools remaining in poor condition
requiive an estimated $1.3 hillion to efevate them to an acceptable
condition. This figore includes more than simply fixing the deferred
maintenance fems in these schaols. For example, # a facility has a
sumbey of teaks in the roof, ultimately it will be more economical o
replace the entire roof rather than continue 1o fis leaks vear aftor year.
Therefore, the cost to seplace the entire roof is jnchuded in the Ggure
aber sther than the cost to med all the separate Teaks, Likewise, it
ay he more cost-effective o replace an entire building or schoal
rather tharn repair a number of deferred maintenance work ftems,

2 ACATALOG OF £

ities into acceptable condition?”

Background on FMIS

1A currently uses FMIS, a computer program, to cata-
log and document the conditions of school facilities.
EMIS provides the basis for budget formulation and
asset management o improve, repair, and replace
school facilities. While this system is not perfect,

the Committee accepts it as the best available start-
ing point for meeting the cataloging requirements in
NCLB and ensuring that the formulas for prioritizing
facility construction and repair dollars is fair, efficient,
and transparent, The Committee sought to identify
the most pressing challenges regarding FMIS, It has
developed a list of recommendations detailing how
10 improve both the accuracy of data and the process
for updating the content of FMIS. Software systems
change from time to time; therefore, these recom-
mendations apply to both the current and any future
systems.

FMIS is a tool for OFMC to collect and manage
information about school facility conditions at the
local Jevel. For this system to contain accurate data,
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schools must routinely input facility deficiencies. Data
is verified by contractors (remotely and during school
visits) once every three years. Ultimately, the information
pravided by FMIS is only as valid as the data contributed
by contractors, local agencies, and individual schools, as
verified by OFMC.

in addition to the module for entering deficiencies, FMIS
includes compaonents for project management, inventory
tracking, health and safety needs, routine maintenance
waork tickets, and cost estimating and budgeting. Up

untif now, this system has not recorded the ecucational
needs or deficiencies of facilities in meeting educational
requirements - it has only tracked the condition of exist-
ing facilities, not those facilities that might be missing or
insufficient. A more extensive description of FMIS can be
found in Appendix D.

Finding as to the Five Requirements

The NCLB requires that the Committee’s catalog
include the five items fisted on page 19 of this report.
The following section describes the extent to which the
existing FMIS catalog meets these requirements and
suggests ways to fill in gaps where FMIS falls short.

(0 incorporates the findings from the Govern-
ment Accountability Office study evaluating and
comparing schoof systems of the Department of
Defense and the Bureau of Indian Affairs.

NCLB 25 U.S.C. § 2005¢a)1)-(4) called for the
GAQO, by January 2004, to submit the results of a
national survey of the physical conditions of ali
Bureau-funded schoal facilities that would incor-
porate the findings from the GAQ study evaluating
and comparing school systems of the DOD and the
BiA. GAO never issued such a report.** Therefore,
the Committee is unable to incorporate any find-
ings into its catalog regarding this requirement. The
Committee recommends that GAO conduct the
study mandated by NCLB.

23, 11 2003, GAO issued 2 refated reports: GAG-03-953, Bureau of In-
dian Affairs Schools: Expenditures in Selected Schools Are Comparable
10 Simifar Public Schaols, but Data Are Insuificient to judge Adequ:
of Funding and Formulas, and GAO-03-692, Burean Of Indian Atfa
Schools: New Facilities Managernent Information System Prosmising,
It bproved Dita A feeded. Neither of these reports fulfills
the requirement of NCLB § 2005t)(1-4)

s

However, it is interesting to note that in 2010, the
DOD announced a plan to spend $3.7 billion to
elevate all of their schools into acceptable condi-
tion. The appropriation for DOD school construc-
tion for FY2010 was $235 miilion, and their appro-
priation for FY2011 was $438 miltion. In contrast,
the appropriation for Indian school construction
was $29.5 million for FY2010 an $50.9 million
FY2011. DODEA is also making a concerted effort
to eliminate the use of portables. Furthermore, in
the past three vears, DOD schools have received
full funding for their operations needs, while
Bureau-funded schools had operations funds con-
strained at approximately 50 percent of need.”

DOI has not put forward an analogous plan to
spend the $1.3 hillion needed to bring Bureau
schools into acceptable condition by 2015. The
Committee contends the federal duty enshrined
in statutes and treaties noted in the Introduction
to this report mandates at least equal attention to
Indian schools,

This C strongly reco ds that the
tribes, TIBC, the AS-IA and the Secretary of the
tnterior request of the President, and the Presi-
dent Include in bis budget request to Congress,
funding for a comparable commitment to bring all
Bureau-funded schools into acceptable condition,

(1) Rates such facilities with respect to the rate
of deterioration and useful life of structures and
major systems.

Because of the nature of school facilities in the
often remote and harsh environments of indian
country, the rate of deterioration is nat a static
situation, but rather is highty dynamic. Beyond
weather and environmental conditions, the larg-
est factor mpacting the rate of deterioration is
the level of preventative maintenance.

29, Conference call between Commitiee memibers and DODEA's Mike
Seiley, September 20, 2011




100

o Each 51 not spent on
{7 maintenance here...

&

Significant Drop

in Condition W WVEE Cost $4

to $5 Here

all Percentage of
Remaining Life

intenance are

nds for preventative m
propriated with or Gperating
tes, known as Ope M

Many Bureau-funded school facilitie
the facili- s

< far bevond their UF@(HE fite. Forty vears B
e Service (IRS)
ngs, ver th

hools over 40 vears of &

I Rev the

fe of but

NANTE

fons and A
ing. In each of the ks

(O8N fune e year

have beer

:
funa

hoots
ENanc

standards, but received a

percent of the maney actua

with

have been | butto

rations with money intended to pay for

{ the physh

than it should,

Gurees nta-

not only ¢ wrate
move rapidly, but the cost of 1
ance, # a small leak in a roof is nof

increases.

ing of ac

the overall e of school | 183

sed ¢

ure, aot o mention more

the next




101

a routine maintenance schedule discretion of local schools, but a recent sur
determined that only 34 percent of responding
schools enter preventative maintenance into
FMIS. Thus, the data in FMIS does not provide an
accurate system-wide picture of routine main-

L N | tenance needs. 1A needs this information for
Maintenance Management Schedule module. e eting . A

. ¥ R budgeting purpa The Commities therefore
For instance, if all maintenance recommenda- i . T o
S ! . E ihat &l schools use Maintenance Man-
tions for a particular furnace model are entered schedule Jule. The
into FMIS, the system will automatically generate iy Seheduie et
i ? > syster a atically ate : A R
o g ; A T 8 recommends that OFMO or BIEE monitor
a work ticket requesting routine maintenance at

h e, This £ X § ottt er schools are using this module and encourage
appropriate . This fea 2 is used atthe N : b
the appropriate time. This feature js used ait those who are not to do so.

{11 Fstabii
for each faci

EMIS adequately addresses this mandate. FMIS
provides opportunities for schools to develop
routine maintenanice schedules through the

5

The facility needs identified by the schools can be categorized in the following way:
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(V) Identifies the complementary educational
facilities that do not exist hut that are needed.

Currently, FMIS does not identify compiemen-
tary educational facilities that do not exist but
are neecled, nor is there any other inventory that
makes this identification. The Committee agrees
this is a fundamental shortcoming of this system
that must be remedied in order to achieve a com-
plete and accurate catalog of schoot conditions.
In July 2010, to establish a rough sense of these
needs, the DFO conducted a survey at the request
of the Committee, asking each school to identify
nonexistent but essential educational facilities.
Fifty-six of the Bureau-funded schools responded,
offering a wide range of types of facility needs.

The Commitiee stresses the importance of an on-
sping catalog documenting essential but missing
educational facilities and detailing improvements
to existing facilities to make them compatible
with educationat needs. For example, schools
could catalog a fibrary that is too smali for the
school size, or a facility lacking telecommunica-
tions wiring needed for access to the internet, Cul-
tural spaces, reading labs, and other specialized
educational facility components must be included
in this system. This catalog could then serve as an
effective tool for prioritizing funding for renova-
tion, repair, and construction.

o . = The Committee recom-
mends the following methods for achieving this
nventory:

() Standardize revisions to the space guidelines
(i.e., Educational Space Criteria Handbook, Nov.
2005} to include cultural spaces, reading labs,
technology, etc.;

(th Survey the current space inventory of all 183
schools; and

(1t Compare existing space against the revised
guidelines to identify spatial deficiencies.

The scope of work for the 2011-2013 facilities
conditions assessment contract administered by 1A
will include cotlecting data on unmet educational
space needs, using the existing 2005 Educational
Space Criteria Handhook and facility inventory
data. This will create a database of educational
facility deficiencies that can be incorparated into
formulas for FI&R and new facility/school replace-
ment.

(V) Makes projections on the amount of funds
needed to keep each school viable, consistent
with the accreditation standards required pursuant
to this Act.

1A uses EMIS to develop projections on the
amount of O&M funds needed to keep facilities
viable. However, as previously noted, FMIS does
not include the deficiencies of all schools and,
more importantly, FMIS does not document miss-
ing or insufficient educational facilities, as might
be needed to be consistent with the accreditation
standards of NCLB. Further, O&M funds are sub-
stantially constrained.
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Fiscal Year Funded Operations Qperations Operations Percent Funding
Square Feet Need Funded Constrained Constrained
Below Need
2006 16.022,204 $91,931,905 §52,268,045 §39,663,860 43.14%
2007 16,422,290 $99,157,997 N $43,465,452 43.83%
2008 16,339,267 $100,968,099 8! {1,628 45.80%
2009 16,621,855 $106,313.052 $54,333,705 $51,959,347 A48.87%
2010 16,411,775 $106,955,142 $51,092.600 555,862,542 52.23%
Fiscal Year Funded Mai e Mai Mai e Percent Mainte-
Square Feet Need Funded Constrained nance Funding
Above Need
2006 16,022,204 542,5 $48,053,510 S0 13%
2007 16,422,290 $44,779,949 550,019,363 S0 1%
2008 16,339,207 $44.317,070 550,295,266 $0 13%
2009 16,621,855 $45,302,029 $48,717,022 50 %
2010 16,411,775 $§46,259,400 (141,560 50 11%

Calculated funding needed and funding provided for Q&M of Bureau-fu

werg funded at slightly abovs caicuiated need, the constraint of aperations funds leads sehoois to spend much of thelr
prevertative maintenance doltars on operations needs.

v OFMC, 2011

The chart above illustrates the yearly funding Addiional [dentified Challenges and
needed for O&M—based on OFMC calculations Recommended improvements
—compared to the amount of funding actu-

ally pravided, As shown by the chart, although
Maintenance funds have been provided to meet
or exceed the needed funding, the extreme
constraint of Operations funding requires schools
o use preventative maintenance funds fo pay for
necessary operations costs (e.g., electricity, heat,
and other essentialsh.

Alang with the required considerations, the Com-
mittee found several additional challenges hindering
FMIS from meeting its purpose of providing informa-
tion to make efficient and fair decisions about the
alocation of facility repair and construction resources,
This section highlights each of these chatlenges and
provides a set of recommendations for improvement.
These improvements to the FMIS Catalog are oritical
Therefore, without increasing the funding for in order for the proposed formslas in this report to
O&M, schools will continue to deteriorate as moet the Act’s requirements of eguitability,

they are forced ta use maintenance monies to
fund necessary operations. Moreover, as revealed
earlier, insufficient funding for yearly mainte
nance inevitably leads to higher costs for repairs
in the future.
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he Existing FM

S Data

Although it constitutes the best record
of the condition of Bureau-funded schools, the data in
FMIS is incomplete for the following reasons:

(1) Not all schools have access to enter their own
backlogs due to a Jack of:

» connectivity to the FMIS server;

*

computer equipment;

staff trained in FMIS or with sufficient time to
keep FMIS information up-to-date;

staffing due to high turnover or insufficient
funding to hire or task appropriate staff; or

experience and/or support from administration.

{1 Cost estimates entered into FMIS may nof reflect
changing materials costs, actual cost of isolation,
and increasing costs caused by economic circum-
stance: Appendix E far current OFMC
methodology for estimating costs.

i Validation of actual deficiencies by contractors
OCCUrs Oﬂ'\f every IEH’(‘E’,‘ years.

(V) Educational needs are not currently factored in.

The Bureau recently conducted a survey regarding
FMIS use, asking schools about their access to FMIS,
how frequently data is updated, and other guestions
designed to help the Committee understand the extent
of schaol use of FMIS.

The following charts iHustrate some of the findings
from this survey.

Bik-operated 27
Cooperative Day School 1

Grant or Contract Schoo! 53
TOTAL 81

BiE-operated 9

Couperative Day School 0
Grant or Comtract Schoot 20
TOTAL 25

9 4 5 2 16
1 ] 3 @ 1
79 10 i 2 9
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BiE-operated 20 20
Cooperative Day School 1 0
Grant or Contract Schoot 48 41

Bik-operated 12
Cooperative Day Schoot 0
Grant or Contract Schoot 19
TOTAL 31

18 24 25 11
4] 1 1 4]
17 15 54 3

18 10

0 1 1
28 15 5
46 26 11

Source: All four of the prececdling tables are based on a survey conducted by OFMC of Bureau-funded schools in 2010,

Type of School Number of Number of
Schools Backlogs Entered

in FMIS
BiE-operated 60 5,575
P.L. 100-297 grant 13 6,861
P1.93-638 4 270

contract .
Totals 183 12,706

Estimated Cost
of Backlogs

According to FMIS as of May
2011, not including those
backlogs aiready funded for
fepair or renovation.

Sources OFMC, 2011

$ 461,235,377
$ 497,888,744
$ 6,493,183

$ 967,617,304
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There is a large discrepancy in FMIS reporting be-
tween the BlE-operated schools and the grant and
contract schools. The preceding chart shows the total
number of backlogs in FMIS by schoof type. This
demonstrates more facility deficiencies are recorded
for BiE-operated schools than for grant and contract
schools: an average of 93 backiogs per BIE-schoo! ver-
sus 58 for contract and grant schools. One reason for
this may be that facility managers at Education Line
Offices enter backlogs for some BIE-operated schools,
but not for grant and contract schools. Whatever the
cause, this discrepancy points to the likelihood that
not ali deficiencies at grant and contract schools are
reflected in FMIS.

i g : The Committee recommends
alf schools be brought up to equal footing in FMIS in
order for formulas to function as intended. We suggest:

{1} All recommendations in this chapter will help
ensure that FMIS accurately reffects the needs of
schools.

{1l) The Committee recommends prioritizing as-
sistance for the 40 to 50 schools (i.e., not new
schools and not schools known to be effective at
using FMIS that have problems with FMIS access),
making them the first to receive assistance from
OFMC and their contractor on updating backlogs,
providing training, and ensuring systems are in
place in each school to maintain FMIS.

(11} Guaranteeing all Bureau-funded schools
have equitable means and capabilities to regu-
larly use and update FMIS.

(V) Explaining the facilities funding process and
FMIS’s important role in that process during edu-
cational trainings for schoot administrators and
school boards.

(V) Requiring that minimum training for facility
managers include a forty hour FMIS certification.

Roles and Responsibilities

£ The division of roles between the
OFMC and BIE leaves a gap at the local level; no
OFMC staff are tasked with monitoring FMIS use and
providing technical support to Bureau-funded schools.
Schools do not know where to turn for assistance, and
problems with FMIS use at many schools go unre-
solved. No one has the responsibility for monitoring
FMIS use by Bureau-funded schools to ensure that
backlogs are being entered.

According to NCLB (25 U.S.C. § 2006(b)(1)), all
individuals who work at or with BlE-operated schools
must be supervised by BIE. This includes custodial
staff and facility managers. BiE-operated schools
generally have facilities staff in charge of entering data
into FMIS, but grant and contract schools may not.
Bureau-funded schools are supported by local educa-
tion line offices, which are staffed with individuals
capable of supporting a wide range of educational
needs. Yet few line office staff have expertise in FMIS,
and thus cannot provide assistance to grant and
confract schools needing technical support with their
FMIS entry loads. Most BIA regional offices house
regional facility managers employed by OFMC; how-
ever, with the exception of the Navajo region, these
facility managers do not oversee grant and contract
schools. Furthermare, coordination and communica-
tion between OFMC and BiE is limited. Since BIE

has not been involved with FMIS, the system has not
been identified as a high priority for schoot principals,
superintendents, and ELOs. In response to this divide,
BiE has recently hired a BIE facility specialist to serve
as the BIE facility liaison to OFMC. Since March 2011,
this liaison has been actively providing input and
represents BIE at OFMC’s planning sessions. Among
other activities, the laison is now participating and
assisting in ensuring that school FMIS inventories are
up-to-date.

& A CATALDG OF FACIUTIES

FAGE 29
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% The Committee strongly urges
OFMC and B!E to develop a structure that improves
communication, coordination, and teamwark to en-
sure that all schools receive FMIS wraining and techni-
cal assistance. To this end, the Committee proposes:

{l) Creating a matrix that defines roles and
responsibilities, including communication re-
sponsibilities, for all parties involved with FMIS
—from the school level up to the central office
level, including local schools, BIE Albuguerque,
agency offices*, OFMC Albuquerque, and BIA
regional offices. The matrix needs to delineate a
clear responsibility to suppon schoals with FMIS
as well as a protoco! for monitoring schools to
verify they are using and updating the system
routinely. The matrix should apply equally to
contract and grant schools and their particular
needs. The matrix should then be widely distrib-
uted to all school leaders, education line offices,
regional offices, and other interested parties.

() Ensuring regular technical assistance and
monitoring from OFMC and BIE for all schools
using FMIS. This support should be consistently
offered for alt schools, including grant and con-
tract schools, and especially where no on-site
personnel have experience with FMIS,

(i1l) Highlighting the responsibility of school
administrators and facility staff to guarantee that
FMIS is updated. This should be reinforced from
the director’s office, at the assistant deputy direc-
tor level, and through education line offices. FMIS
updates shouid be required at the same level of
priority as each schools annual report and NASIS
updates. School administrators or facility staff
should emphasize to school boards and ather key
school stakeholders the importance of FMIS as the
basis for physical plant funding. Administrators or
facility staff should also provide periodic reports
to the school board and athers regarding backiogs
and information of interest to ensure up-to-date
knowledge of schoot facilities and their inwpor-
tance for educational achievement.

{IV} Enacting a policy requiring schools to use
FMIS. Create expectations, deadlines, and
reminders for entering and removing backlogs;
offer more training in this area for schoot boards
and administrators.

FMIS Entry Training and Support

B OFMC has a 40-hour introductory train-
ing in FMIS for staff of Bureau-funded schools, which
is held regularly in Albuquerque and occasionally in
ather regions. OFMC also offers a two-day refresher
training in Albuguerque. However, some schools

face abnormally high wrnover rates in their facility
staff, leaving gaps in their school’s access to FMIS,
Moreover, fluency with the program may take several
months of experience after completing training, and if
FMIS isn’t used regularly, it is difficult to maintain sys-
tem competency. The challenge of accurate locat data
entry is exacerbated by the complexity of the database
and some of the technical expertise needed to identify
and estimate deficiencies. Thus, OFMC must increase
training opportunities and provide further ongoing
support to local schools to ensure they are using the
system properly.

{ty Develop a National FMIS Users Group. The
National Users Group would include a represen-
tative from schools within each of the 22 educa-
tional line offices along with staff from OFMC.
The user group should include representatives

of BiE-operated, grant and contract schools. This
distributed representation would ensure close
coordination with regional user groups. Both the
national and regianal user groups would identify
key problems and challenges and offer advice
and support for effectively implementing FMIS.
Such user groups could be similar to earlier ef-
forts to support FACCOM.

(1) Create nine Regional FMIS support groups.
This could include a roster of people in each re-
gion who are available to provide FMIS technical
assistance to others in their region.

(1)) The 40-hour basic rraining, along with re-
fresher trainings, should be offered Regionally on
a regular basis, and provided, when possible via
remote means such as via the Internet, CDs, or
other means.

(V) if something in the FMIS program is going to
change, FMIS users shauld be given advanced
natice and any necessary training before the
changes take effect.

*Most agency offices are not involved with education construction, thaugh there are exceptions.
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System Administration and Remote Aco

5%

EMIS users experience frequent chal-
lenges accessing the network. The program is only
available on dedicated terminals, not via the Internet.
This drastically fimits school access as it requires all
FMIS work to be done in one place and cuts off access
if there are technical problems with that terminal. Bu-
reau-funded schools also lack access to the informa-
tion technalogy resources of DO, as the Office of the
Chief Information Officer of 1A does not support the
EMIS program. Technical problems (such as the system
being down) occur without warning and may persist
for long periads without response. Few FMIS users
know where to turn for technical support. Compare
this to the administration of the NASIS, the database
used by all Bureau-funded schools to track attendance
and other academic matters, which is avatlable on the
Internet through a password-protected project pontal
and offers extensive technical support, Reporting the
condition of school facilities is critical to the success
of Native American students, and FMIS should be as
technically supported and conveniently available as
NASIS,

(1) Like NASIS, FMIS should be easily accessible
for all users via the Intemet (versus dedicated ter-
minals), without compromising security. Schools
shauld also be able to retrieve their FMIS back-
logs from remote locations.

1) OFMC and the CIO should respond to FMIS
technical challenges more quickly and efficient-
ly, including system issues, access and connec-
tivity problems, and password availability.

(1 Via email, warn all users when the system is
going ta be down, and for how long.

(V) Provide regional/agency support, or a re-
glonal assistance team, to ensure backlogs are
input for all Bureau-funded schools that fack
access {Of whatever reason,

% A CATALOG OF FAG

OFMC hires a contractor to assess

the condition of schools and confirms the accuracy
of FMIS information by sending a team to visit each
school once every three years. Many schools do nat
manage or update their own information in FMIS, so
these contractor visits are very important as the only
chance to update the deficiencies listed in FMIS.

Nevertheless, school administrators may not be
well-informed about the role of the contractor. These
administrators and local facility managers are cur-
rently encouraged {but not required} to meet with the
contractors before and after the site visit. Thus, many
school officials do not accompany the contractor dur-
ing their assessment, Moreover, school leaders do not
feel the contractors are accountable to their schools,
and administrators are not aware of what information
will be added to or changed in FMIS as a result of the
visit.

i} improve communication between contractor
and schools during the assessment process,

{if) Require formal entry and exit interviews be-
tween school leaders and contractor team.

(i) Require OFMC 1o provide a final copy of
the contractor’s Facility Assessment Report to the
school upon request.

{IV) Require the school’s facility staff to accom-
pany the contractor during the visit.

(V) Thirty days prior to the arrival of the Contrac-
tor, OFMC should send the school administrator
a copy of the contractor’s Scope of Work and

a printout of the school’s list of backlogs from
FAIS.

(V) Anyone with access from that location
should receive notification if the FMIS gatekeep-
ers change backlog entries.
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Chapter 3: New School Replacement Program

Surmmary of the Replacement School
Recommendations

* DOI should cadify, and OFMC should
implement, detailed recommendations
regarding the following:

- Principles underlying the new approach to
replacement schools

- Eligibility requirements for applicants

- Application review and creation of pool of
schools far whole school replacement

- Post-application process

- Whole school replacement and renovation
formula

Introduction

The Act at 25 U.S.C. § 2005(2)(5}i1) requires that the
Committee develop a report on school replacement
and new construction needs, creating a formula for
the equitable distribution of funds for school replace-
ment. This formula is to address six

factors:

() Size of school

(i1} School enrollment
{11y Age of school

{1V} Condition of school
(V) Environmental factors
{V1) School isolation

The Act at 25 U.S.C. § 2005150V} alsa requires
the Committee to identify complementary educational
facilities that do not exist but are needed.

This chapter seeks to provide recommendations to this
end.

Since Bureau-funded schools are found in many
different demographic and environmental contexts,
mathematical formulas can be complex in an effort
to account for all the factors of such a diverse school
system. Nonetheless, the objectivity and transparency
that comes with using standard formulas to allocate
scarce resources helps ensure the equitable distribu-
tion of resources.

Ovenview of the Past Systemn for Alfocating
New School Replacement Funding

Currently no formula or mechanism for prioritizing
funding for whole-school replacement exists. In the
past, OFMC used several different processes to priori-
tize the replacement of Bureau-funded schools. These
methods were ali based in part, but not entirely, on
the data provided by FMIS or its predecessor database
system, FACCOM. The New School Replacermnent
Construction Program focused on projects that would
replace a majority of a school campus or, in the event
that the existing site could not be used, the entire
campus. Prior to FY 1994, the Bureau developed a
prioritized list for school replacement each vear. Be-
ginning in FY 1993, upon instruction of Congress, the
Bureau (through OFMC) created a multi-year priority
tist for fiscal years 1993, 2000, 2003, and 2004. Costs
for schools replaced under this program ranged from
$10 million 1o $60 mitlion. Please see Appendix F for
a detailed listing of all schools on these lists.

To develop the FY 1993-2003 lists, as an example of
previous processes to prioritize schools for replace-
ment, the Bureau invited schools to submit applica-
tions. The Bureau weighed applications against a set of
criteria with associated points or scores that included:

* Building code deficiencies (15 points)
» Environmental risks {10 points}

*  Accessibility (5 points)
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Unmet educational program requirements reflected
by educational space utilization, inappropriately
housed students, accreditation deficiencies, and
students per square foot of classroom space (20
points}

Building and equipment condition (30 points)

Site conditions {10 points)

Availability of alternative facilities (5 points)

Historical enroliment trends (5 points)

An evaluation committee reviewed applications. One
subcammittee ranked applications based on facilities
criteria, while another subcommittee ranked applica-
tions based on educational factors. These two sub-
committees independently forwarded their rankings
to a steering committee that merged the education
and facilities rankings into one list. The list of priority
schools was then approved by AS-1A and published in
the Federal Register.

New School Replacement Program Problems

A review of past Federal Register notices, information
presented in the Convening Report for this Negoti-
ated Rulemaking, and the reflections of Committee
members indicate the listing of prioritized schools
for new construction created confusion, uncertainty,
frustration, and disappointment among affected tribes
and schools. Concerns raised have included but are not
limited to the following:

The application process, in some stakeholders’
view, favared schools with the greatest skill in
completing applications and making a compel-
ling case for their school; it did not effectively
prioritize the schaols in actual greatest need.

The process was not clear and transparent to all
who participated.

The fist of priority replacement schools changed
over a period of years and school replacement
priority rankings shifted. Numerous lists were
developed through these processes, and schools

often did nat know which was the official list
and whether they were on it.”"

The ranking on each list established
expectations about the order of funding and
construction among the schoals listed; strong
disappaintment ensued if that ranking changed
for whatever reason.

The educationat program requirements did not
fully account for actual educational needs heyond
a narrow set of parameters. Cultural educational
needs, insufficient space for educational activities
as measured against educational space guidelines,
and other factors were not considered in the school
replacement process.

Although the method was adjusted over time, the
initial application process did not atlow for major
repair and renovation of existing buildings or
replacement of a few key buildings, to bring the
whole school up to sufficient standards.

A New Approach to New School Replacement
and Renovation

The Committee has developed new approaches for
prioritizing schools for replacement that include both
a process and a formula for generating a prioritized
list of schools. The following subsections detail this
new approach.

Formulas can be successfully used to prioritize fund-
ing if. 1) the data used for such formulas is compre-
hensive and accurate; and 2) the formulas are clear
and fair. As demonstrated in Chapter 2, the data for
formulas contained in FMIS must be improved in
order for a formula based on that data to provide ad-
equate resuits. The Committee has identified addition-
al principles to guide the creation of a new formula
for prioritizing school replacement. These principles
include:

30. Year by vear, changes in the priority list may have been due to
schools not being able to find suitable building sites during design,
repairs made using funds from the FI&R and facilities wplacement
program that obviated the need for New School Replacement, or other
individual reasons. However, the broad view in indian Country was.
thar the list changed as individual tribes with political connections
were able t reorganize and prioritize the list accosding o their needs,
rather than the needs of afl Bureau-funded schaals.
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Funding should be needs based. {11 Al schools meeting the conditionis) in (I}
above should be ranked based on FCI; hawever,
if schools do not apply, they should nat be con-
sidered for new school replacement.

Formulas must foster compliance with heaith and
safety standards.

.

Formulas must account for educational needs. (111 The announcement of the initiation of the

« The Bureau-assembled database providing the process should be well publicized and must in-
variables used in the formulas must be improved clude communication and outreach that extends
to ensure valid results. far beyond the Federal Register notice process.

Letters should be sent to all schools and ELOs by

* Formulas must be uniformly applied. the Director of the BIE and to tribal leaders by

the AS-IA.

Formulas must not be susceptible to manipulation.
{1V} During the five-year process, schools shoutd
still be eligible for MI&R and FI&R maonies, as
Formulas should be defensible legally and technically. needed, to ensure the school can continue to op-
erate and improve its physical condition to meet
educational needs.

Farmulas must be practicable.

Any decision-making process used in addition to
the formulas must also be clear, consistent,
transparent, and compliant with these principles. V) The ability of a school to cost-share should
not be a factor in the ranking of applicants. Cost-
sharing should continue to be allowed in deter-
Every five years {or sooner if sufficient levels of fund- mining the final designs for a school included in
ing are allocated), the Bureau will generate a new list the pool for funding.
of schools for replacement. The list should be based
on an application process, but this process should be
grounded primarily on readily available data and eas-
ily measurable criteria that would increase the ability
of all schoals, regardiess of size, resources, or grant
writing ability, to participate, The Cormmittee recom-
mends that schools on the FY 2004 list that have not  Application Review and Creation of the Pool of
yet received funding should be replaced prior o Schools for New School Replacement:
initiating this new approach.

(V1) The application process should be clear,
relatively simple, and based on as much guanti-
tative data as possible, The application process
should also allow schools to describe their
particular circumstances and needs.

1) OFMC should review the applications for
The general approach is as follows: completeness and accuracy within the FMIS
database, and input location scores, which are
warth up to 65 points {out of 100}, and remove
names and identifying characteristics to prepare
for review.

Overview: The New School Replacement and Reno-
vation Program should allow for a mixture of re-
placement and renovation activities, Some schools
can be modernized with a combination of new and
renovated buildings and might not require a complete (i As soon as applications are submitted, a
campus replacement. National Review Committee should be faormed
made up of individuals from each of the regions,

Eligibility for Application: selected by the Regional MI&R Committees

{h OFMC should generate a list of alf schools (described in the next chapter), plus one repre-
whaose overali FCI is “poor” based on FMIS, as sentative each from OFMC and BIE. £ach region
well as a list of schools that are both 50 vears or will select one person and the Navajo region
older and educating 75 percent or more of stu- will select three people. The Review Commiittes
dents in portables. Only schools on one or both members should ali be knowledgeable about

of these lists should be eligible to apply for the school facilities and shall not include anyone

New Schoo! Replacement Program. from schools that are submitting applications.




113

OFMC andd BIE provide a three or more month notification of pending application process along with
application materials and an up-to-date FCE st Schools asked to update backlogs

s opens and schools ranked in poor condition are provided 45 days to respond.
wlating location score fixed at this time. Applications should be submitted online,

Application pro
FMIS data for ca

QFMC reviews applications against FMIS d sracy and completeness and awards
up 1o 65 points based on FMIS data dlocation score).

A committee of educators, facility experts, and OFMC staff score applications based on
the other criteria (up to 35 points). The applications are then ranked and the top 10 projects
are listed in alphabetical order (nat by ranki

The 10 schools with the bighest rankings inviter] to present to the Review Committee at a
Fublic Meeting, to make their case and answer guestions. The Review Committee then completes
a final ranking and the top 5 projects are forwarded 1o the AS-IA for acceplance

The ist of the top 5 sublished, along with the scores of all schools that submitted proposals.

ite readliness
et

OFMC works with the awardees to complete a pre-planning package that addresses
INEPA, Tand, efc.) and begins to develop a progeam for each major pre

Based on pre-planning, readiness, and budgets, OFMC schedules projects in an appropriate order.
Shewid & school not be site-ready, it has 18 months 1o move forward or it must reapply in the next round.

A stmmary of i ment Scheot and Renavation Pros

teps o the recommerndad Repls




The Review Committee should use the points

in the formuta (see Chart 1 on page 38} to rank
applicants based on the other application criteria
(worth up to 35 points). The Review Committee
should identify the 10 applicants with the high-
est number of points.

{111} The Bureau should publish the names of the
10 schools with the highest rankings in alpha-
betical order and these schools should be invited
to present at a public meeting in Albuguerque.

{IV) At the public meeting, schools could present
their arguments regarding their rankings and

the Review Committee could ask and answer
questions.

{V) After deliberation, the Review Committee
shouid select five schools for the funding pool
for that five-year period. The Review Committee
should be required to clearly explain its selec-
tion process in detail.

(Vi) The selected pool of schools should then be
reviewed by AS-IA for final approval.

{Vi} In the Federal Register, the Bureau should
publish a list of ali schools that applied ranked
by FCl and the fist of schools expected to be
funded in the five-year time frame, The Federal
Register notice should state clearly that those in
the rankings not in the top pool of schoals an-
ticipated to be funded should understand that: 1)
they will not be funded in the five-year window,
2) they will have to reapply, and 3} the rankings
will be recalculated based on new information in
the next five-year cycle of application. The intent
of this approach is to be transparent about rank-
ings to all schools.

Post-Application:

(1} Al schools in the replacement pool should
then undergo initial pre-planning for readiness
{e.g., site availability, soil testing, available utili-
ties, etc).

1) The Bureau should develop readiness criteria for
the pool.

(i1} Schools would then be funded for construction
based on: 1) ranking, 2) readiness, and 3} budget.
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{1V} The poot should be fixed for the length of the
term. if the Bureau is able to fund all five schools
in under five years, it should reinitiate this appli-

cation process for another round saoner than five
years to ensure there are no gaps in activity.

(V) If any of the selected schools are not built
in the five-year period due to a lack of funding,
they should be “grandfathered” into the next
ranking of schools for the next time frame.

(V1) Naturatly, emergencies and condemnations
must be addressed in real time and could affect
funding for ather projects.

(VHl) Pre-planning money for the schools in the
poal would be provided to ascertain that:

» Tribe has certified that land is available;

* Utilities are available;

* Soils have been tested (geotechnical surveys);
* NEPA review is completed.

A reasonable timeline to get pre-planning completed
would be provided.

Please note that the timing of the process should be
aligned with annual federal budgets to ensure monies
are available for pre-planning and programming once
the pool of schools is selected.

%5 NEW SCHOOL REPEACEMENT FROGRAM
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New School Replacement and Renovation Formufa

The formula for ranking schools should include the following criteria. Only applications from schools rated in
poor condition, or 50 years and older and educating 75 percent or more students in portables, shall be reviewed.

Chart 1

65 Condition of Facilities and Overall school location score from FMIS tout of 1000) x
Educational Space Deficiencies 065, Data fixed on date application is due.
5 Crowding Actual students per square foot divided by standard for that

school in Educational Space Criteria Handbook (times 100
Award points based on Chart 2.

S Declining or Constrained Envollment  Award points based on narrative provided on this criterion,
Associated with Poor Facilities based on Chart 3.

5 frappropriate Educational Space Award points based on percent of students in
inappropriate educational space in postables, dormitory
space, leased space, according to Chart 4.

5 Accreditation Risk Award points based on the number and severity of citations
in the accreditation, according to Chart 5.

10 School Age Award points based on the average age of school's educa-
tional and dormitory buildings, according to Chant 6.

5 Cultural Space Needs Points based on response to the following: 1} is there a

specific tribal requirement; 2) is there a program; 3} is there
atack of space for that program or requirement, according
to Chart 7.

The Key evaluation criteria for prioritizing schools for whole schoo renovation and replacement.

The following section explains each of the criteria in more detail, as well as a chart showing how each will
be measured.

Each schoo would first calculate students per square foot per grade based on the averages of the last three
years enroliment {per NASIS), divided by the total square feet of core educational space. This ratio would then
be cormpared with the standard for that school (per grade) in the Fducational Space Criteria Handbook (times
100). This would yield a crowding factor and points would be awarded based on the chart an the next page.

The application will lay this formula out for appficants in a simple way that they can fill in, using statements
like: “Enter the number of students per grade.” OFMC will confirm that the numbers in the application are
consistent with FMIS and NASIS data.
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Chart 2

140 and above
13010 139
12010 129
110t 119
101 t0 109

100 and below

oW A G

&

Poor facilities may cause declining or constrained enrollment. Schools should explain how the condition of
their facilities is causing decreasing enrollments, inability to utilize existing space, etc. Schoals must support
their explanation with data such as transfer data from NASIS (students requesting moves out of their geographic
boundary}, student/parent surveys, demographic information, waiting lists, or other data. All lists and data
would be verified by the Review Committee prior to finalizing rankings.

Chart 3

5

School has closed a building due to poor conditions

School can demonstrate students are transferring because of poor facilities 3
and/or because school has waiting list on day 11 according to NASIS

Up to 5 paints will be awarded to schools with students being educated in spaces that are not designed or
appropriate for instruction. This includes portables, dormitories, or leased facilities.

Chart 4

95% to 100% 5
80% to 95% 4
60% to 79% 3
40% to 59% 2
20% to 39% 1

Below 20% 0

L NEW SCHOOL REPLACEMENT PROGRAM
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Applicants should identify the facilities that do not meet the school’s accreditation requirements, For example,
a schoo! could nate a state requirement for a chemistry lab that is nonexistent. Or, a school might document
an accreditation citation for lacking a fibrary. The applicant should provide a copy of the refevant standards

in their application. The intent of this criteria would be to identify schools not meeting minimal requirements
from such standard-setting bodies as: the FACE program guidelines, ribal requirements {i.e., Navajo NCA), state
requirements, etc. Cultural educational space deficiencies should not be indicated in this section, but noted in the
section titled Culturat Space Needs

Chart 5

w

Accreditation at highest risk
{numerous, severe citations)

Accreditation at high risk 4

{numerous citations, some severe}

Accreditation at risk (some 2-3
citations, some severe}

Accreditation citations, not 1

extensive nor severe

No citations Q

The average age of a school would be calculated by including the age of each building that is a darmitary or
schoot building that the applicant intends to be replaced or renovated in the program, Buildings that are not
meant to be part of the program would not be included in the average.

Chart 6

Over 60 5
50to 59 4
40 to 49 3
30t0 39 2
201029 1

Below 20 0
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Bureau-funded schools should provide space for critical cultural programs such as instruction in tribal
language, tribal culture, and traditional arts. Up to 5 points will be awarded for cultural space needs.

Chart 7

Did the schoot respond yes t 4
« 15 there a requirement for native language/cultural education? {please provide
the Tribal Council requirement/resolution)
* Is there a lack of adequate or sufficient space to support this program and/or
requirement?

Is there an existing cultural program that requires space? 1

Applicants may provide additional information about their particular circumstances and contextual details that
the Review Committee should be aware of during the review process. This information may be used to break
any ties in the overall ranking by points

NCLB directs that the formula developed by the Committee include “school isolation” as a “necessary factor in
determining an equitable distribution of funds.” The Committee concluded that the overarching goal of basing
funding prioritization on the needs of the schools would not be furthered by including isolation as a criterion.
The Committee maintains that the schools in the worst condition should be fixed first, whether isolated or

in metropolitan areas. Once schools are prioritized, geographic isalation will have to be taken into account
regarding higher construction casts, more difficult logistics, and so forth. However, once a school is part of the
funded pool, no matter how isolated, it should in no way be discriminated against in terms of setting the order
of funding.

5 NEW SCHOOL BEPLAGEMENT PROGRAM
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Chapter 4: Formulas for Minor and Major

Renovation and Repair

Summary of MI&R Recommendations

OFMC and BIE should emphasize to the schools
the impartance of timely entry of data in FMIS.

OFMC should annually publish a fist of all 51, F2,
and M1 backlogs. These are the backlogs eligible
for MI&R funding.

OFMC and BiE should publish the data cali for
schools to indicate their priority backlogs for MI&R
funding.

After all funding decisions are made, OFMC
should issue an annual report of all regional and
headquarters MI&R atlocations, explaining each
decision, to post and distribute.

OFMC should convene regional commiittees made
up of one representative of each school in the
region—grant and contract schools as well as BIE
schools —to make decisions about the allocation
of each Region's MI&R funds.

OFMC and BIE should codify and implement the
new MI&R formula and process.
Summary of FI&R Recommendations

* The Committee recommends that Congress revisit
the moratorium on school expansion.

OFMC should distribute the FI&R ranking of
schools annuatly to all schools, tribes, and regions
along with a brief explanation of how the rankings
were obtained.

OFMC should announce the overall budget for
FI&R funding each year, and annually publish the

schools and projects to be funded each year along
with the rankings, explaining FI&R project/school
selection in more detaif than location ranking

in the United States Department of the Interior
Budget justifications and Performance Information
{Green Book).

OFMC should identify the individuals who compite
and complete the ranking process for FI&R, make
clear their roles and responsibilities, and publish
these roles and responsibilities annually.

OFMC should identify educational space deficien-
cies by comparing the Educational Space Criteria
(and state accreditation requirements) to existing
conditions at all schools.

OFMC should add all educational space deficiencies
into FMIS, categorized as Critical Health and Safety
Capital Improvement (educatianal space deficiencies)
backlogs, given a weighting factor of 9.

The Fi&R formula should factor educational space
deficiencies into the overall Location Score.

DO should incorporate educational space defi-
ciencies into the ranking factor of Critical Health
and Safety Capital improvement with a ranking fac-
tor of 9 into departmental/OFMC policy to ensure
future compliance.

OFMC should normalize API scores for all school
buildings to be worth 100 paints.

5. FORMULAS FOR MINOR AND MAJOR RENOVATIGN ANG REPAIR
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Introduction

The Actat 25 U.S.C. § 2005(a){5)(ti) requires that the
Committee develop a repart an school replacement and
new construction needs, creating a formula for the eq-
uitable distribution of funds for schoot replacement. This
formuta is to address six factors:

(B Size of school

{I1) Schaot enroliment
(Ih Age of schoot

V) Condition of school
(V) Environmental factors

(V1) Schoof Isclation

The Act at 25 U.5.C. § 2005(a)}3XiXIV) also requires
the Committee 1o identify complementary educational
facilities that do not exist but are needed.

This chapter seeks to provide recommendations for
the programs of MI&R and FI&R. For each category of
funding, the Committee recommends:

(1) Communication enhancements
{Ih Engagement improvements

{11} Formula revision

The Committee was not asked to review and make
recommendations regarding the allocation of funds
for routine O&M of school facilities. The Commit-

tee does note, however, that the O&M budget has a
direct impact on the improvement and repair needs at
Bureau-funded schools; insufficient funding for rou-
tine maintenance atlows small problems to tum into
big ones that draw funding from the MI&R and FI&R
programs. As stated in the Catalog of Facilities Chapter
{page 23), operations funds have been constrained by
approximately 50 percent per year for Bureau-funded
schools.

Overview of the Current Systerns for Allocating
Improvernent and Repair Funding

Funding for Bureau-funded school improvement,
repair, and renovation is divided into several accounts
or "buckets” of funding. OFMC has some flexibility

to move allocations among these categories in order
10 best meet the needs of school facilities. The follow-
ing briefly describes the current system for allocating
improvement, repair, and renovation monies.

MI&R funds address serious health/safety and other
high-priority deficiencies at Bureau-funded facilities
(except teachers” quarters). Most MI&R projects carrect
problems that put the facility out of compliance with
applicable life safety statutes, codes, and requirements
including those found in: the Americans with Disabili-
ties Act; Uniform Federal Accessibility Standards; U.S.
Environmental Protection Agency requirements; and
the National Fire Protection Association Cades and
Standards. Such projects may address issues such as fire
doors, alarms, structural repairs, etc. To qualify under
MI&R, projects must exceed $2,500 in cost and typi-
cally do not exceed $500,000 in cost. There are special
MI&R programs concerning specific components, such
as roofs, energy, portables, demolition, and condition
assessment.

Most FI&R projects consist of major renovation of or
repairs fo an existing asset, As with MI&R, projects un-
der FI&R can correct deficiencies that cause non-com-
pliance with applicable codes and other regulatory or
Executive Order requirements. FI&R projects typically
address all repairs needed for a single building or alt
maintenance required by an entire campus. As such,
rather than being one backlog or one specific project,
they consist of most or all of the backlogs for a build-
ing or location. Such projects range from $500,000 up
o many millions. A detailed explanation of the cur-
rent FI&R formula can be found in Appendix .

The Replacement Facility Construction progrant was
established in FY 2007 to replace individual build-
ings when the total cost of all deferred maintenance
exceeds 66 percent of the cost of replacing the build-
ing; it alsa provided funding for schools lacking key
academic facilities required for accreditation. This
program was distinct and separate from the Replace-
ment School Program, though it can be combined
with FI&R to respond comprehensively to the needs
of a school campus, replacing or constructing some
buildings and renovating others. Like FI&R projects,
these ventures typically ranged in cost from about
$500,000 to multiple millions.
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The following chart graphically explains these programs:

Annuai Operations

Annual N
Operations & & Maintenance
Maintenance Budget

Budget

MI&R and Minor
Special Projects
{$25K ~ 500K}

FH&R includes alf
critical backlogs for
a school

($500K - Smitlions}

Facility Replacement
Al backlogs > 66%
of full building
replacement cost
{5500K - Smillions)

Replacement School
Smittions

Another calculation related to the FI&R program is the
FCL FCl provides a numerical rating of the conditon
of a school as a whole, based on the ratio of cost of
deficiencies to currert plant value. 1t is used to deter-
mine whether a school is ranked in good, fair, or poor
condition.

MISR

Up until 2010, the allocation of MI&R funds was

based on a process rather than a formula. Each vear,
OFMC requested that schools submit MI&R priorities
1o OFMC's regional offices, which then organized the
lists of individual school priorities inta a list of regional
priarities. In turn, these regional priorities were reorga-
nized at the headquarter tevel to establish overall MI&R
spending priorities for the year across the 183 schools.

< EORMLULAS SOR MINGR AND MAJOR RENCUATION AND REPAR

The foliowing chart graphically displays this process:

Reviews priorities from alt schools in region, selects
among them for highest regional priorities, forwards to
OFMC.

Reviews projects from all regions, identifies priorities
across all backlog items and provides funding to
priarities until the entire appropriation is spent.

MIER process from 2010 and earier.

In 2011, OFMC made a change in its process of allocat-
ing MI&R funds to focus funding on schools in the worst
condition. For 2011, 69 schools in and nearing poor
condition status based on the FCl were identified for
MI&R funding. Based on FCt scores, these schools were
considered the schools with the “worst deficiencies.” The
2011 MI&R allocation process was a collaborative effort
between BIE and QFMC which used established criteria
in utilizing risk assessment to justify deferred mainte-
nance repairs. The process identified and justified viable
improvement and repair priorities with an emphasis on
stakeholder participation.

The FCI ranking establishes a base priority of targeted
schools and identifies the worst deficiencies at these
schools as viable projects by a fully documented vali-
dation process. The process identifies and prioritizes
deferred maintenance backlogs that will correct major
building systems and components including any urgent
critical system failures (e.g., roofs, HVAC, fire alarmg,
electrical systems), which have the potential to close
down the education program. All deficiencies selected
for repair must be backlogs in the FMIS systemy; fund-
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ing is limited so it is extremely important that backlogs
targeted for repair are top priority.

Atearn at OFMC, with BIE and the Division of Safety
and Risk Management representation, reviews the re-
gional lists and makes recommendations to finalize the
MI&R funding allocations.

The Committee has idemtified problems with the curent
MI&R allocation process including, but mot fimited to,
the following:

*» Schools are not informed of how OFMC prioritizes
individual projects within the critical heaith and
safety category.

There is too little communication between OFMC

and schools once the initial requests are submitted.

- Decisions are not ransparent—schools da not
understand why they receive money for some
projects but not others.

- inadequate communication gives poor results
projects that were submitted because they
should be done together (e.g., replacing fire doors
and fire alarms) are not funded together, with
wasteful consequences.

3

Ranking is done without clear and consistent
criteria acsoss regions. Without guidance from
OFMC to all schools regarding what factors to
take into consideration when prioritizing projects,
schools identify needs that do not reflect OFMC's
priorities (e.g., life and safety).

Inadequate attention to educational facility needs.
OFMC and BIE are separate offices within 1A
Therefore, BIE's EL.0s have no direct authority t©
affect OFMC’s prioritization decisions for MI&R
projects. This raises the concern that the need

for correcting educational space deficiencies is
given less weight than the need to repair and
improve existing faciities, regardless of
educational space deficiencies.

The Committee makes the following recommenda-
tions to improve the MI&R process:

CEMU shaukl improve communication by doing the

= Emphasize to the schools importance of timely
entry of data in FMIS.

= Annually publish a list of all 51, 2, and M1 back-
logs. These are the backlogs eligible for MI&R
funding.

+ Publish the data call for schools to indicate their
priority backlogs for MI&R funding.

* After all funding decisions are made, issue an
annual report of all regional and headquarters
MI&R allocations, explaining each decision.

= Post the collected information on the Bureau’s
website, distribute to all school principals, facility
managers, and ELOs, and distribute at Bureau key
conferences and trainings.

OFMC should improve engagement by doing the
foltowing:

+ Convene regional commitiees made up of one
representative of each school in the region to make
decisions about the allocation of each region’s
MI&R funds (a proportional amount of 2/3 of total
MI&R funds), Representatives should include grant/
contract schools as well as BIE schools.

OFMC should mprove the forsuda fov prioritiz-
ing the allocation of MIRR funds by establishing a
formala priovitizing MI&R funding. The formula and
process would work as follows:

& MI&R funds will be divided into two pools—a
regional pool and a headquarters pool. Two-thirds
of the funds will go inta the regional pool to be
allocated to OFMC regional offices for altocation
by regional committees, and 173 of the funds will
became the headguarters pool and be allocated by
OFMC,

The regional poot will be allocated to each region
proportionately based on the square footage of all
schools” educational and dormitary space in that
region, based on FMIS. Regional funds not needed
or unspent by a region {due to new schools, up-
dated facifities, etc.} will be reatlocated across the
other regions according to the same square footage
approach.
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provides a one or more month notification of pending data call for MI&R priority backlogs.
Schools asked to update backlogs in FMIS,

OFMC publishes a list of backlogs eligible for MI&R funding - 51, F2, and M1 backlogs
between 2,500 and $500.000.

OFMC publishes the MI&R funding allocations available for each region (2/3 of total MI&R funds for the
year, allocated to regions proportionally by square footage) and OFMC Headquarters (1/3 of total).

OFMC and BIE widely distribute the data call for schools to indicate their priorities for funding
from the eligible backiogs,

Each school selects one representative to serve on a regional committee,

Regional committees convene to review the priorities from all schools in the region, selects among
these priorities, deliberating in a fair and transparent manner.

All priority backlogs that are not selected by the regions are forwarded to OFMC for potential funding
from the headquarters fund.

OFMC selects among the b hools not funded by the

schools with the Iéighvst FCHrankings.

OFMC jssues annual report of all regional and headquarters MI&R altocations,
explaining each decision,

Report is posted on Burea's website and distributed to all schools and FLOs,

A summary of the steps in the recommended MI&R program.

£ FORMULAS FOR MINOR AND MAJOR RENGVATION AND REFRIR
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These regional funds will be allocated across
schools in that region by regional committees
consisting of one representative of each school in
the region, deliberating in an open and transpar-
ent manner, and allocated to fund the eligible (51,
F2, and M1) backlogs highlighted as priarities by
the individual schools that are between $2,500
and $500,000. Only projects within this cost range
will be funded by these regionally allocated funds.
if there are large critical projects over $500,000
that the region deems as highest priority, they will
bring this to the attention of OFMC. Funds will not
be allocated within a region by the school square
footage, but by need. The square footage distribu-
tion of funds is only at the regional level to ensure
distribution of funds across all regions.

Prioritized projects in each region that are not
allocated by regions will be forwarded to OFMC
for potential funding from the headquarters fund,
(consisting of 1/3 of the MI&R funds in total).

OFMC will allocate its portion of the MI&R funds
consistent with its 2011 MI&R process, drawing
from the eligible (51, F2, and M1) backlogs high-
lighted as priorities by the individual schools with
the highest FC! rankings but not funded by the re-
gional funds. OFMC may fund individual backlogs
over $500,000 from their headquarters pool when
necessary to cover major or special projects.

FI&R and Facility Replacement

The FI&R program funds numerous larger projects for
schaols that exceed the typical repair done with MI&R
monies. These projects customarily exceed $500,000
and may cost millions of dolfars. Typical projects
include replacement of plumbing, HVAC, roofs, and
other systems. Sometimes, a building needs so many
MI&R projects that a major rehabilitation of that build-
ing is in order, and can be done with FI&R monies.
Occasionally, the combined cost of FI&R and MI&R
projects for a specific building exceeds 66 percent of
the replacement cost of the building. in such cases,
the facility may be eligible for complete replacement.

The FI&R formula is used as a basis for determining
whether a building should be replaced. Once a school
ranks high for FI&R monies, as OFMC reviews that
school to plan a set of construction activities, they
evaluate each building with deficiencies and deter-
mine if that building should be wholly replaced versus
repaired/renovated. If replacement is deemed neces-
sary, that part of the project is then funded through the
Facility Replacement progrant.

The current FI&R process for allocating funds is based
on data collected in the FMIS system:

() Individuat schools enter all backlogs and costs
into FMIS, The data is reviewed and revised as
described in more detail in Chapter 2 of this report.

(i Through a complex formuta, OFMC generates
an overall project score for a school, giving it a pri-
ority ranking versus all other schools in the system
for faciliies and repair funding (see Appendix G for
detaited description of the existing approach).

(11} The current formula to develop an overall proj-
ect score is as follows:

Relative weighed score of specific backlog for
the facility (based on FMIS backlogsy* 75%) +
APl average* 25%) = Final Project Score.

APl is a consideration of the criticality of the
buildings with backlogs within the school

to the overall educational mission. For instance,
outbuildings, shops, and other non-education
buildings would have lower criticality.

OFMC reviews these project scores generated
automatically by the formula in FMIS, checks
for mistakes, removes irrelevant backlogs, and
“re-ranks” the school according to the same
formula.

OFMC then incorporates rankings into a five-
year project plan. To provide consistency and
certainty, projects are "locked in” during the
first and second years. However, the last three
years’ rankings are subject to change based on
new information from FMIS.
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* FI&R money only funds renovation of existing
facifities. It cannot be used to expand square
foatage or fund new buildings, However, if
OFMC determines that a facility must be
expanded in order to correct square footage
deficiencies to bring a building up to current
educational standards, the existing building
perimeter may be expanded up to 25 percent.

While the calculations in the FI&R formula are de-
tailed and complex, there are, in general, a few key
points the Committee identified as most impartant in
understanding this formula:

{1) The number and total cost of backiogs do not af-
fect a school's overall FI&R score, Schools with the
most backlogs or the highest costs are not neces-
sarily ranked the highest in overall score. Smail
schools with large relative needs may rank higher
than larger schools with more expensive but Jess
serious needs.

(I} The FI&R score is affected by:

= The critical/essential categories of backlogs
{i.e., health and safety issues);

» The relative value of those critical backlogs
as compared to all backiog costs i.e., if critical
backlogs make up a large percentage of the
total backlog costs in that school); and

The criticality of the buildings with backlogs
(i.e., if the buildings with critical backlogs are
essential to education).

(i) The formula does not discriminate in any way
based on tribe, geography, ability to pay, or size of
school. The FI&R formula has no inputs relative to
these iterns.

(Vi The formula does not prioritize backlogs
against any educational criteria. Currently, the
FI&R formula does not account for the critical im-

pact of a project on a school's quality of education.

Nor does it include essential educational needs
that cannot be represented by deferred mainte-
nance backiogs.

In the Department of the Interior and Related Agen-
cies Appropriations Act of 2006, Congress provided
that no funds shail be used to support expanded
grades for any school beyond the grade structure in
place at each school in the BIA school system as of
October 1, 1995.%" The faw also prohibits funding any
new Bureau-funded schools, preventing the creation
of charter schools. This tanguage has been included in
each appropriation since then. The Committee re-
spects Congress’ underlying goal of ensuring adequate
funding for existing school programs, but it is the view
of the Committee that an unintended consequence of
this blanket moratorium has been to block important
opportunities to improve the efficiency and service-
ability of some Bureau-funded schools, The Commit-
tee recommends that Congress revisit the morato-
rium on school expansion.

The Committee has identified several strengths with
the current process. The FI&R formula:

* s specific, data-based, and reasoned;

» Does not discriminate by school size, project
cost, focation, or ability to pay; and

¢ Heips ensure a fairer allocation of money that
cannot be easily changed due to politics,
personalities, and individua! influence.

However, the Committee has also identified several
shortcomings in the current FI&R process.

* ltis quite complex and not well understood by
schools: most schoals da not know of the
formula, how it warks, and what inputs or
criteria are key.

Itis completely dependent on the accuracy

and comprehensiveness of FMIS data to gene-
rate a needs-based ranking. The formula is only
as good as the data it is based on and FMIS
needs improvements as noted in other chapters.

1. Public Law 104134, 110 STAT. 1321171

4 FORMULAS FOR MINOR AND MAJOR RENOVATION AND REPAIR
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»  The formula does not account for any educa-
tional needs. The current approach has no way
of accounting for two important educational
space deficiencies:

- The system does not identify backiogs that
have significant negative educational impacts
{e.g., inability to use a reading lab);

- it does not account for space that is either
entirely missing {e.g., we have no reading
fab at ally or space that is far too small te.g.,
the reading lab can only handle half of our
chitdren).

it does not account far inappropriately housed
students in portables. An FI&R ranking may be
low in a school dependent on numerous
portables because FI&R only focuses on the
condition of buildings, not their adequacy.

* It does not calculate whole building replace-
ment, putting even greater pressure on FI&R
dollars for repair and renovation when a build-
ing is identified in the FI&R ranking as needing
complete replacement under the facilities’
replacement program.

s By investing in F&IR projects, a school may be
improved sufficiently 1o make it a lower priority
for a whole schoot replacement program.

FI&R Recommendations

The Committee makes the following recommenda-
tions for improvements to the current FIAR process
regarding communication, consultation, and formula.

OFMC should increase and enhance communication
by implementing the following recommendations:

» Distribute the FI&R ranking of schools annu-
ally to all schools, tribes, and regions along
with a brief explanation of how the rankings
were obtained;

* Annually publish the schools and project to be
funded that year along with the rankings;

Announce the overall budget for FI&R funding
that year along with above information;

Explain FI&R projectschool selection process in
greater detail than merely the location ranking
published in the Green Book; and

-

Identify the individuals who compite and
complete the ranking process for FI&R, and
make clear their roles and responsibilities.
OFMC should publish these “roles and respon-
sibilities” annually.

OFMC would improve the formula for priovitizing
and alocating FI&R monies by implementing the
following recommendations. In order to identify
educational needs and develop a means o rank
these peeds, OFMC must:

» Conduct a study of all schools, comparing the
FEducational Space Criteria Handbook (and
state accreditation requirements) to existing
conditions to determine educational space
deficiencies (see the Catalog of Facilities
Chapter of this report for further detailed
recommendation);

*  Add all educational space deficiencies into
FMIS, and incorporate them into the FI&R
formula as Critical Health and Safety Capital
Improvement {educational space deficiencies)
backlags, given a weighting factor of 9.

* Factor educational space deficiencies into the
overall Location Score for FI&R formula,

Including educational needs into the FI&R formula
with a ranking factor of 9 should be incorporated into
OFMC policy to ensure future compliance.

The Commitice recomments the following revised
forrmuls:

* {Relative weighed score (hased on FMIS
hacklogs} * 75%) {weighed education
deficiency score is included in above)

PLUS
°  (API Average *25%) (normalized so that alf
schoo! buildings have an AP score of 100)

= Qverall Final Project Score

This new FMIS formula will generate a prioritized
fist arranged worst first (combined building and
educational space deficiencies), and FI&R monies
will be used as available each vear to fund these
projects.
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president of the Associated Navajo
Community Control Schoot board
Association, and vice-president of
the Native American Grant School
Association. She has also served as
the vice president, and formerly as
secretary, of the Chinle Agency
Council. Ms. Begay has worked as
the Chinle Agency Commissioner
for the Navajo Nation to the
Government Development Office.
In addition to her elected and
volunteer positions, Ms. Begay
works as a Senior Planner to the
Division of Transportation, and on
her farm. Ms. Begay serves as an
Alternate Tribal member of the
Committee.

Faye Blueeyes is
Program Direc-
tor and Director
of Finance/
Special projects
at Dzilth-No-O-
Dith-Hle Com-
munity Grant School, where she is,
amongst other tasks, responsible
for special projects pertaining to
facilities. Prior to this, she worked
for Shiprock Alternative Schools,
inc. for 24 years, holding numer-
ous positions, including Director of
Facilities and New Schoal Con-
struction Project Director. In this
wle, she directed the completion
of a $26.9 million new school
construction, and managed all
school facility and FMIS data. She
has provided testimony to the
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House of Representatives on issues
involving budget and education, and
also served on an earlier No Child
Left Behind Negotiated Rulemaking
Committee. Ms. Blueeyes holds a
master’s degree in Curricutum and
Instruction and a bachelor’s degree
in Elementary Education. Ms.
Blueeyes serves as an alternate
member of the Committee,

Gerald “Jerry”
Leroy Brown
was born at the
Flathead Reser-
vation on
January 7, 1940,
: at 5t Ignatius,
Montana. His mother, Dorothy
Morigeau Brown was Salish and
Kootenai and his father, Thomas W.
Brown, Sr. was Oglala Lakota. They
had eight children, seven hoys and
one girl. The family moved to San
Francisco, CA under the BIA
Relocation Program in 1957. Mr.
Brown graduated from Mission
High School in 1958. After serving
in the U.S. Army, Mr, Brown
attended college at San Francisco
State College, Carroli College,
Helena, Montana, University of
Colorado workshop on Indian
Affairs, graduating from Montana
State University in 1965 with a
B.A. in Sociology. After college,
Jerry directed the Community
Action Program for his tribe,
Confederated Salish and Kootenai
Tribes untif he entered UCLA
Schoot of Law in 1968. He re-
ceived his J.D. from UCLA in 1971,
His primary professional career
was in school desegregation,
working in various regions of the
country, He is currently retired and
living on the Flathead Reservation,
where he serves as chair of the Two
Eagle River Schoo! Board and
teaches part-time for the Salish

Kootenai College at Kicking Horse
Job Corps Center. He is serving as
a co-chair for this NCLB School
Facilities and Construction Negoti-
ated Rulemaking Committee.

Fred Colhoff is
an envolled
member of the
Oglala Sioux
tribe, and has
been involved in
b school facilities
and maintenance for 20 years. Mr,
Cothoff worked with the Head Start
transportation department and the
L.akota Community Homes in
housing maintenance, before
attending the Western Dakota
Vo-Tech Institute for building and
grounds maintenance. Mr. Cothoff
worked as the Lady of Lords School
Maintenance Supervisor for three
vears, and currently works as the
Wounded Knee district schoot
facility manager, wheve he is
responsible for FMIS data entry.

joy D. Culbreath
graduated from
Lubbock High
School and
attended South-
eastern Okla-

: i homa State
University where she received a
bachelor’s degree in Business
Education and Elementary Educa-
tion, master’s of Behaviora! Studies
{Certified Professional Counselor)
and master's of Administration. Joy
worked for Southeastern Oklaho-
ma State University for 27 years in
TRIO programs and teaching in the
Business Department. After her
retirement, Joy was asked by the
Choctaw Nation of Oklahoma to
help build an adult education
program, She began the program
as its only employee, doing every-




thing from teaching GED classes to
clerical work. Afier directing the
Adult Education Program for four
vears, she was named as Executive
Director in charge of ali Education
programs within the Choctaw
Nation. Another program under
Joy's direction is Jones Academy, a
legacy school founded by the
Choctaw Nation in 1891. This
residential school is rapidly becom-
ing a nationwide example of
excellence in Tribally-operated
schools (see www.jonesacademy.
org). In 1997 Chief Pyle asked Joy
to build a language program for the
Choctaw Nation, Other tribes have
looked to this language program as
they try to build their own. joy
serves as an officer on the Jones
Academy Foundation Board of
Directors and on the alumni board
for Southeastern Oklahoma State
University. Joy has a great fove for
children and young people. Among
other awards, she was recognized
by the Oklahoma State Board of
Regents as the first recipient of the
“Champion for Student Success”
award,

Judy DeHose is
a member of the
White Mountain
Apache Tribe,
where she has
been active in

< tribal develop-
ment and education for her entire
career. She was a Tribal Council
member for the White Mountain
Apache Tribe for eight years, and
also has worked as the supesvisor
for the Cibecue Complex and as
the tribe’s Title Vi Program Direc-
tor. Ms. DeHose has served as a
member of the White Mountain
Apache Committee, as chair of the
White Mountain Apache Health
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Authority Board, as an elected
Tribal Council representative for
Cibecue Community on the White
Mountain Apache Tribal Govern-
ment, and as Cibecue Community
President.

Shirley Gross
has been Pro-
gram Coordina-
tor for the Pierre
Indian Learning
Center for 32
years, where she
is respon he day-to-day
management of the fiscal affairs of
the organization, and managed
construction of a new dormitory.
She works with facilities staff on a
daily basis for operations and
maintenance issues and is respon-
sible for communications with the
Director of the Office of Facilities
Management and Construction.
Prior ta her tenure at the Learning
Center, Ms. Gross spent 13 years as
Business Manager for the Fort
Pierre Public Schools, where she
was also involved in coordination
for new school construction,

Lester Hudson
currently serves
as the Chief
Executive Officer
of Ch'coshgai
Community

. School in
Tohatchi, New Mexico, a position
he has held since 2007. Previausly,
Mr. Hudson worked as an Educa-
tion Program Administrator for the
Office of Indian Education Pro-
grams at three agencies. Mr.
Hudson received his master’s of
Education Administration from the
University of New Mexico, and a
hachelar's in Science Education
from New Mexico State University.

He is a ficensed New Mexico K-8
Instructional Leader and a New
Mexico K-12 Education Adminis-
wator.

Bryce In the
Waoods is a
District | Council
Representative
for the Chey-
enne River Sioux
Tribe. He was
re-elected in 2008 after serving a
four year term. As Council Repre-
sentative, he has served in many
roles, including as Wolakota
Chairman, Veterans Affairs Chair-
man and Education Vice-Chairman,
He has also worked as a Certified
Chemical Dependency Counselor
for the Four Bands Healing Center
and as a Youth Outreach Worker
for the Cheyenne River Sioux Tribe
Healthy Nations initiative. He is a
veteran of the US Army. Mr. In the
Woaods serves as an alternate
member of the Commitiee.

Fred R. Leader
Charge is a
member of the
Rosebud Sioux
Tribe, and gradu-
ated from St.

& Francis indian
School in 1976. Mr. Leader Charge
worked at the Rosebud housing
authority, now SWA Corps, rising
from maintenance man to execu-
tive director over the course of his
tenure. He is trained in mainte-
nance, inspection and administra-
tion. Mr. Leader Charge returned to
St. Francis in 2001 as maintenance
supervisor, and in 2004 was
appointed to his current position of
Operations and Maintenance
director. When Mr. Leader Charge
started at St. Francis, FMIS was not



in use at the school, and Mr.
Leader Charge has coordinated an
effort to get training and techno-
logical resources in place. Mr.
Leader Charge is married with
three children and two step-chil-
dren, and is grandfather to 10
grandchildren and four step-grand-
children. Mr. Leader Charge serves
as an alternate member of the

Committee,

Frank Lujan is
the Governor of
the Pueblo of
Isleta, a position
he has held
since 2007, and
is responsible for
monitoring over 32 tribal govern-
ment service provider programs
and supervises department direc-
tors and operations, Mr. Lujan
possesses more than 31 years of
professional experience in project
management for facilities manage-
ment and canstruction. He over-
saw construction of the lsleta
Elementary School as project
manager, and worked as an engi-
neering technician and as supervi-
sory facilities operations specialist
with the Southwest Regional Office
of the Bureau of Indian Affairs. Mr,
Lujan has served as an elected
Tribal Council member of the Isleta
Tribat Council, studied Civil
Engineering at New Mexico State
University, and received a certifi-
cate in Architectural Drafting from
Draughton’s Business Callege.
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Nancy Martine-
Alonzo is a
member of the
Ramah Band of
Navajo Tribe,
part Yaqui and

b Spanish heritage,
born and raised in Pine Hill, New
Mexico, She recently retired with

37 years of services as an educator
with public school, BIE schoals, and
state and tribal governments. She is
currently the Executive Director for
the Albuguerque Area Indian
Health Board Inc., a consortium of
seven tribes in New Mexico and
Southern Colorado for Audiology
and HIV/AIDS Prevention programs.
In 2007, services expanded to
include an Albuquerque Area
Southwest Tribal Epidemiology
Center (AASTEC) which serves 27
tribes in the southwest region to
provide health-related research,
surveillance and training 1 improve
the quality of life of American
indians; and to provide accurate
and timely health data to member
wribes. She has a bachelor’s degree,
wo master’s degrees, education
specialist certificate, and is an
education doctorate candidate, all
in the field of education and
organizational administration. She
holds a lifetime K-8 teaching
certification and K-12 administra-
tion certification. She serves on
numerous local and national
education and health task forces
and advisory councils, and is
Presicent of the Ramah Navajo
School Board, Inc. She is the parent
of seven children, and has 10
grandchildren. Ms. Martine-Alonzo
serves as an Alternate Tribal mem-
ber of the Committee.
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Merrie Miller
White Bull is a
second term
Tribal Council
representative
for the Chey-
enne River Sfoux
Tribe. She represents District 4,
which is the second largest district
on the Cheyenne River Reserva-
tion. Merrie was elected 1o the
Tribal Council in December of
2006, Merrie is the chairman of the
Education Committee, Chairman of
the Election Board Committee, and
Vice-Chairman of the Judiciary for
the Cheyenne River Sioux Tribe.
Merrie is married to Kevin White
Bull and they have three children
ages 21, 19, and 13. Merrie has a
bachelor’s degree in Elementary
Education and is currently certified
in the State of South Dakota.
Before Merrie was a Tribal Council
representative she worked for the
Bureau of Indian Affairs at the
Cheyenne Eagle Butte School.
Merrie has dedicated her life to
serving children, she has coached
more than 150 girls as a dance
coach throughout the years work-
ing at the C-EB school, and choreo-
graphs routines for the C-EB school
drama club. Merrie also coached a
dance team for children ages 4 to

2 years old. Merrie continues to
{ook for ways to help out in her
cammunity. She is serving as a
ca-chair for this NCLB Schoal
Facilities and Construction Negoti-
ated Rulemaking Committee.




Betty Ojaye,
Navajo, is the
Executive
Director of
Navajo Prepara-
tory School, Inc.,
= Farmington, NM.
In her 20-year leadership role at
Navajo Prep School, she helped
fundraise to oversee a $40 mitlion
school campus revitalization
project that included restoration of
historic buildings, as well as the
Navajo Nation’s first LEED GOLD
Certification for Construction
established by the U.S. Green
Building Council.

Charies Monty
Roessel currently
serves as Super-
intendent for
Rough Rock
Community

b School, a
position he has held since 2007.
Mr. Roessed has also served as
Executive Director and Director of
Community Services for the school.
He has coordinated and imple-
mented the master plan for Rough
Rock Community School construc-
tion needs and worked to achieve
new school construction for the
K-12 school campus, including
construction of two dormitories, a
high scheol, middie schoof and
elementary school. In 2008, he
provided testimony on school
construction to the Senate Indian
Affairs Committee. Mr. Roessel
holds an Ed.D. in Educational
Administration and Supervision
from Arizona State Uiniversity, a
master’s in Journalism, and a
bachelor’s in Photo-Communica-
tion and industrial Arts. Mr. Roessel
is a published writer and photogra-
pher, and has worked as vice-presi-
dent and editor for the Navajo
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Nation Today and managing editor
for the Navajo Times Today. He is
serving as a co-chair for this NCLB
School Facilities and Construction
Negotiated Rulemaking Committee.

Jerald Scott
House has been
employed with
the Navajo
Nation, Division
of Community

' Development,
Design and Engineering Services
for the past 25 years, and is re-
sponsible for project management
services to plan, initiate, imple-
ment, monitor/control, and close-
out capital outlay projects. This
involves the planning, design, and
construction of public facilities on
the Navajo Nation funded by
various agencies through federal,
state, and tribal appropriations. M.
House majored in Civil Engineer-
ing at the University of New
Mexico and took Project Manage-
ment courses from the University
of Wisconsin. He is currently
involved in revising the Navajo Na-
tion’s policy and procedures for
project management, procurement,
and contracting for project imple-
mentation and development. Mr.
Scott House serves as an Alternate
Tribal member of the Comnvittee.

Andrew Tah has
been in educa-
tion for 39 years
as a teacher and
administrator
(vice principal,
principal and
superintendent). He is the superin-
tendent of schools for the Depart-
ment of Dine Education, Navajo
Nation, and is retired from the
federal government, where he was
an Education Line Officer.

Arthur Taylor
currently serves
as the Native
American Tribal
Liaison for the
University of

> ldaho, and is
responsible for coordinating,
planning and implementing open
dialogue hetween members of the
Native American tribes in the
Northwest and members of the
University of Idaho in order to best
serve the people of the reservations
and surrounding areas. Arthur
spent five years as Assistant Direc-
tor of Multicultural Student Pro-
grams and Services at the Univer-
sity of Notre Dame and six years
on the Nexz Perce Tribal Executive
Committee. He holds a master's in
Organizational Leadership from
Gonzaga University, a master's in
Cultural and Educational Policy
Studies from Loyola University and
is currently an Ed.D. candidate in
Education at the University of
tdaho. Arthur is from Lapwat,
Idaho and is a member of the Nez
Perce tribe.

Willie Tracey, Jr.
served as a
Member of the
21st Navajo
Nation Council,
2007-2011

- Education
Committee, where he worked
cooperatively with education
providers to assure educational
goals were successiully attained by
Navajo Nation while establishing
friendly policies, methods, proce-
dures and faws that govern BIE,
grant and charter institutions on
Navajoland. He also served on the
20th Navajo Nation Council,
2001-2006 Transportation and
Community Development Commit-




tee where he effectively coordinat-
ed legislative matters that adminis-
tered new road / bridge
construction, road maintenance and
transportation system improvement
planning and development. Mr.
Tracey was officially appointed by
the 20th Navajo Nation Council to
represent the Nation on the Inter-
tribal Transportation Association,
which elected him Vice-President
for three consecutive two-year
terms. He also served as a Ganado
Community Secretary / Treasurer for
two consecutive terms from 1996

- 2001, Other employment posi-
tions include Senior Transportation
Planner for the Navajo Department
of Transportation; Planner with
Apache County District 1l Road
Department; Employee Develop-
ment Officer and a Contract Analyst
for the Navajo Nation Workfarce
Development. Mr. Tracey presently
is employed with the Department of
Dine Education, Office of Dine
Culture, Language and Community
Services, as a Project Manager to
establish an alternative form of
academic measuring standards.

Jerome Wayne
Witt has worked
in construction
for most of his
life. He worked
in facilities

W management for
the BIA Pine Ridge Agency for 18
years, becoming a facitity foreman.
Mr. Witt then joined the Rosebud
agency as a facilities manager for
the BIA and the school system. The
Rosebud agency was a pilot
agency for the development of
FACCOM, and Mr. Witt has been
involved with FACCOM and FMIS
since the programs began. Mr. Witt
retived from the BIA, and joined
the Shannon County School
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District as the mainenance direc-
tor before working at the Loneman
Schoot as a special projects
manager. He is now the project
manager for the design and con-
struction of the new K-8 54,000
square foot Loneman school, Mr.
Witt is married with five grown
children. He also raised a grandson
who graduated from Loneman, and
Mr, Witt works there to give back
to the school. Mr. Witt is an
enrolled member of the Oglala
Sioux tribe.

Catherine M.
Wright currently
serves as Direc-
tor of the Hopi
Board of Educa-
tion for the Hopi
he g Tribe, where she
waorks with members of the Board
of Education, the Hopi Department
of Education, the Bureau of Indian
Education and local schoot boards
on issues including revisions to the
Hopi Education Ordinance, devel-
oping strategies for enhancing and
promoting education oppartunities,
and surveying facility needs for
local schools. She has served as a
member of the Palacca Day School
Board/First Mesa Elementary School
Board, acted as President of the
Polacca Day School Board and as
Vice President of the Hopi Baard of
Education. An attorney, Ms. Wright
worked extensively on trust asset
issues involving the Hopi Tribe,
acted as Senior Attorney for the
Hopi Legal Services, and ran a
private practice. She holds a ).D.
from the University of Texas and a
master’s in Anthropology from
Wiashington University. Her son
Nicolaas recently graduated from
University of California at Berkeley
after attending K-12 on the Hopi
Reservation.

Dr. Kennith H.
York has worked
in education and
development
over the course
of his career. He
served as school
principal for the Choctaw Tribal
Schools for eight years, in two K-8
schools. He also worked as an Edu-
cational Planner for the Choctaw
Tribal Schools and Tribal Courts,
developing educational strategies
and plans for youth and planning a
youth/adult drug court within the
judicial system. For the past five
years, Dr. York has worked for the
Mississippi Band of Choctaw Indians
Tribat Administration, where he is
currently the Director of Develop-
ment Division. Dr. York holds an

Ed. D in Educational Administration
with collateral in American Indian
Studies from the University of
Minnesota, a master’s in Educational
Administration from the University of
Minnesata and a master’s in Man-
agement from Belhaven College. Dr.
York is a member of the Mississippi
Band of Choctaw Indians.

Albert Yazzie
is a retired
indian educator
who worked in
Navajo public
school educa-
i tian for 24 years
as a teacher, principal, assaciate
superintendent and superintendent.
He was involved in school con-
struction planning for Ganado pub-
fic schools at the elementary, inter-
mediate and high school level. Mr,
Yazzie was instrumental in bringing
impact aid monies to Indian public
schools, working to change legisla-
tion at the national and state level.
M. Yazzie also seyved as executive



director for the Wide Ruins Com-

munity School and as principal

at the Rock Point High School,
both grant schools. Mr. Yazzie was
appointed by former president
Gearge M. W. Bush ta serve on the
National indian Education Advi-
sory Council, served on the hoard
of the National indian Education
Association, and was president of
the Arizona Indiam Impact Aid As-
sociation. He is served on the U.S.
Census Advisory Committee on the
American Indian and Alaska Native
(AIAN) Populations for the 2010
Census. In addition to his current
involvement on the No Child Left
Behind Negotiated Rulemaking
Committee, Mr. Yazzie is giving
back to the community where he
grew up as a member of the Red
Lake farm board, and takes care
of the family ranch. Mr. Yazzie has
three children-—Melanie, Darryle
and Tarajean—who all work in
education.

Lorena Zah-
Bahe has been
involved in
education for 35
years. She holds
a degree in
Elementary
Education, attended Northern
Arizona University and Arizona
State University, and was both a
teacher and school administrator.
Ms. Zah-Bahe's career has been in
work with tribally controlled
schools, She currently works at the
Department of Dine Education,
where she monitors and provides
technical assistance to Bureau
funded schools, Previously she was
the Director of the Association of
Navajo Community Controlled
Schools; she spent more than 20
years with the organization. Her
experience includes lobbying
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Congress, reviewing Indian educa-
tion legislation 1o improve the
status of Indian education on a
national level and working as an
advocate for Indian self determina-
tion and tribally operated programs
and schools. Ms. Zah-Bahe is a
former president of the National
indian Cducation Association. She
is serving as an alternate co-chair
for this NCLB School Facilities and
Construction Negotiated Rulemak-
ing Commitee.

Federal Representatives

Jacquelyn Cheek
Special Assistant
to the Director,
Bureau of Indian
Education
Ms. Cheek is

: & the Special
Assistant to the Director, Bureau
of Indian Education (BIE} at the
Department of the Interior. Ms.
Cheek has worked in various
positions in Indian Affairs in the
Department since the mid-1980s.
Prior to working in the BIA, Ms,
Cheek was a consultant with Na-
tive American Consultants, Inc.,
in Artington, Virginia, Her first job
in Washington, D.C, was as the
Public Information Qfficer for the
Presidential Commission on {ndian
Reservation Economies in 1984,
Ms. Cheek came to Washington,
D.C. by way of Boston, Massa-
chusetts, serving as the Director of
Education Programs at the urban
ndian Center known as the Boston
tadian Council. She has held vari-
ous positions in Indian education
since 1973, as a teacher’s aide far
summer youth programs, as an
afterschool teacher for troubled
youth, as the lead coordinator of a
curriculum development project, a
culture-based curricutum develop-

ment consultant, and as a Head
Start teacher and administrator

for the Seneca Nation of indians,
just to name a few. She holds two
master’s degrees: one in Human
Development and another in Edu-
cation, from the Harvard Graduate
School of Education. She also has a
Bachelor of Arts degree in English
from the State University of New
York at Freclonia. Ms. Cheek is an
envolled member of the Seneca
Natian of Indians, Allegany Reser-
vation in New York, She continues
her education in various subject
areas, encourages the use of in-
terns within her office, volunteers
web publishing skills upon request,
enjoys cooking, making fry bread
and beadwork, and loves to dance
to her Seneca songs. Ms. Cheek
serves as an alternate member of

the Committee,

Regina Gilbert
Regulatory Policy
Speciafist, Office
of Regulatory
Affairs and
Collaborative

& : Action, Office
of the Assistant Secretary - indian
Affairs

Regina has eared a Bachelor of
Science in Business Administration
from Northern Arizona University,
as well as a master’s in Business
Administration from the University
of New Mexico. Regina worked

in the private sector before joining
the Federal Government in Febru-
ary 2003, During her time with

the Office of Regulatory Affairs
and Collaborative Action, Regina
has performed various duties that
include participating in various
Indian Affairs committees, provid-
ing technical assistance to improve
efficiency and effectiveness on
various land trust issues, and en-




suring compliance with related laws
and regulations. Regina is a member
of the Hopi Tribe and returns often
1o the Hopi reservation to visit family
and cantinue involvement with the
Hopi culture. Ms, Gilbert serves

as an alternate member of the
Committee.

Emerson Eskeets
Deputy Director,
Bureau of indian
Affairs Office

of Facifities
Management

) and Construction
Emerson Eskeets started his career
in the early B0s with the U.S, Army
Corps of Engineers, and served in
both the Seattle and Sacramento
districts. He joined the Bureau of
Indian Affairs in the early 90s. As
the Deputy Director for the Of-
fice of Facifities Management and
Construction, his responsibilities
include management of the day-
to-day operations of education,
detention and housing construction
prajects as well as operations and
maintenance across Indian country.
This includes preparation of cost
estimates and bids, preparing con-
tracts and/or project administration

f $500-600 million in construc-
tion projects across indian cauntry.
Emerson earned his Bachelor of
Science in Mechanical Engin
ing from the University of New
Mexico. He is a member of the
Navajo Nation and a veteran, He
enjoys outdoor activities inchuding
camping, fishing and hunting, and
family time. Mr. Eskeets serves as an
afternate member of the Commitiee,

1~
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James Porter
Attarney
Advisor, Office
of the Solicitor

Indian Affairs
Jim Porter
worked for 20 years in the con-
struction tracles before earning a
bachelor’s in English followed by
a faw degree, both from George
Mason University. Since joining

the Solicitor's Office in 2007, Jim
has worked on a variety of matters
affecting American indians and
their relationship with the Federal
Government.

#{ john “Jack”
Rever
Director. Office
of Facilities
Environment and
Cultural Re-

3 L sowrces

As a licensed professional engi-
neet, jack has spent more than 40
years in the engineering, design,
construction, and program man-
agement industries. He holds a
BS.EE. from the University of
Maryland and an MB.A. with an
emphasis on Financial Manage-
ment from The George Washington
Univessity. During his 28 years

of service in the U.S. Navy, fack
served as a member of the Civil
Engineer Corps, overseeing de-
sign and construction projects in
Asia, Europe, and the U.S. He is a
Vietnam veteran and served in the
battle for Hue during the Tet Offen-
sive of 1968. Following his retire-
ment from active duty, fack was
named a Vice President for one of
the feading 14.5. engineering fi
where he managed a design o
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and was later named as a Principal
in a consortium of firms overseeing
the design and construction of the
last rail tunnel section of the origi-
nal Washington Metropolitan Area
Transit Authority system. Additional
assignments at the engineering firm
included appointment as the Di-
rector of Construction and Deputy
Director of the New Construc-

tion Division for the Las Angeles
Unified School District. The Los
Angeles Unified School District

is the Jargest single non-federal
education construction progrant in
the U.S. As the Director of Con-
struction, Jack provided oversight
for the design and construction

of mare than 330 schools in Los
Angeles and as Deputy Director his
oversight responsibilities included
planning, design, construction and
real estate acquisition. tn 2003,
while continuing his service to
others, Jack accepted his current
position with the Department of
the Interior where he oversees
engineering, design, and construc-
tion of schools, detention facilit
and tribal support facilities across
Indian country. He would enjoy
more time to hunt, fish, and play
golf.




Michele Singer
Director, Office
of Regulatory
Aftairs and
Collaborative
Action, Office
of the Assistant
Secretary - indian Affairs

Ms. Singer is responsible for the
review and revision of all federal
regulations governing Indian Affairs
at the Department of the Interior.
She is also currently charged with
implementing a dispute resolu-
tion program for Indian Affairs.
Ms. Singer’s regulatory work
began in 2005 with the largest
and most comprehensive revision
of trust management regutations
undertaken at the Department

in many years. This has involved
coordination with employees from
throughout the Department, tribes,
individual Indians, Congress, and
state and local governments, Ms,
Singer first became involved in
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Interior's trust management reform
efforts as an attormney in the Office
of the Solicitor working on indi-
vidual Indian and tribal litigation
matters. Then, as Chief of Staff for
the Office of the Special Trustee
for American indians (OST), Ms.
Singer worked on the Indian trust
business process reengineering
effort as well as the reorganiza-
tion of both OST and the Bureau
of indian Affairs. Michele received
a law degree from Georgetown
University and worked as a litigator
in Washington, D.C., and for the
Attorney General of the Cheyenne
River Sioux Tribe prior to coming
to the Department of the Interior.
She is a member of the California,
Washington, D.C., and Cheyenne
River Sioux Tribal Court Bars.

Ms. Singer serves as the Designated
Federal Officer for the NCLB Schoot
Facilities and Construction Negoti-
ated Rulemaking Committee.

David
Talayumptewa
Deputy
Director,

Bureau of indian
Education
David Tala-
yumptewa is an enrolled member
of the Hopi tribe with more than
25 years of service with the Of-
fice of Indian Education Programs,
which is now the Bureau of Indian
Education. He has served as the
Chief Administrative Officer for the
Hopi tribe, a Business Manager
and Education Line Officer for
OIEP/BIE at the Hopi Education
Line Office, Special Assistant to the
Deputy Director, School Opera-
tions, BIE, and currently serves as
the Assistant Deputy Director,
Administration for the BIE. He

was honorably discharged from
the U.S. Army Reserves as a st
Lieutenant.
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Appendix B3 Summary of Consultation Process and Findings

The NCLB Facilities and Construction Negotiated
Rulemaking Committee held five regional tribal
consultations during the period of June 15 to july 19,
2011. The consultations took place in Window Rock,
Arizona; Seattle, Washington; Phoenix, Arizona; Rapid
City, South Dakota; and Miami, Florida. The sessions
were facilitated by members of the Committee, and
more than 200 participants attended. The Commit-

tee alsa received written comments from 16 tribes,
schools, or wribal organizations.

The following is a summary of the key themes and
ideas that the Committee heard during the consulta-
tions and from the written comments that were sub-
mitted. Many of the comments reinforced the findings
and recommendations that the Committee had come
to during their deliberations. Some comments pushed
the Comumittee to rethink or further explore some of
their draft language or recommendations. The Com-
mittee reviewed transcripts from all of the consuita-
tion sessions as well as copies of all of the written
comments prior to their final Committee meeting in
September 2011, They drew on this summary as a
guide for their conversations in that meeting, to delib-
erate on the cancerns raised by tribal participants and
explore possible changes to their draft report. Among
other changes, the final report fleshes out the mecha-
nisms for ongoing schoal and regional input, to ensure
that the new formulas will lead to greater transparency
and engagement for tribes.

Broad Issues

wunication, coordination,
ees to state,

{1 Poor i HRTICY £OF
and g g and ack of responsi
tribal, and other guidelines:
« Communication and paninership between BIE
and BIA is a serious problem. We need support
for FMIS and facilities located at the ELO offices.
Move the facilities and operations budget from BIA
to BIE.

Structural problem of too many different offices,
programs, funding buckets, makes it difficult to get
any problems solved in a comprehensive manner.
Also, different agencies have different building,
safety, and academic requirements and reporting
lines, which confuses schools and delays funding.

7 SUMMARY OF CONSULTATION PROCESS N0 FINGINGS I

» There is a discrepancy between ages funded by
ISEP {age 5 by Dec. 31) and Kindergarten enury age
in our state {S.D. - 5 by Sept. 1). We have service
for pre-K for those between those ages. But we
were denied that classroom! This should be ad-
dressed as an educational facility deficiency and
aclded to space guidelines.

* There is an impossible loop in getting a FACE pro-
gram——can't have the space without the program,
denied the program if you don’t have the space.
This needs to be fixed.

{2} Strengthen recommendations; turn them inte

regulations or legishation:

* Needs stronger language on consequences for
the Bureau to ensure this gets done. Report says
schaols “must” and “will,” but Bureau “should”
and “may.”

« Strong desire to see recommendations tumed into
regulations and statutes.

* Concerns about clarity, transparency, and fair-
ness in implementing the recommendations, and
request that all processes be codified as regulations
and/for statutes.

* Stay away from one-size-fits-all formulas. Formulas
will work differently in remote areas versus urban
areas; tailor formulas 1o meet specific regional
and tribal needs. The government should honor
its treaty to protect and educate the children of
the Navajo Nation regardiess of any formulas the
Committee has come up with. In the introduction,
strongly emphasize the uniqueness of the Navajo
Nation and Native American culture and their
contribution to the country. Emphasize the govern-
ment's treaty with the Navajo nation, and distin-
guish Native Americans from immigrant or minof
ity populations and programs, with which they are
often included.

{31 Increase fransparency and fairness in funding and

negotiation progess:

« Some regions felt underrepresented or ignored and
felt that others were overrepresented on the Com-
mittee, which led to unequal representation and
bloc voting. Request for a viewing of ali selection
criteria for Committee members,
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* Concern that the consultations were not true con-
sultations, but merely an information session since
government decision-makers such as Jack Rever
and Emerson Eskeets were not present.

« Many advocated for funding parity with DOD
schools and among Bureau-funded schools.

* More transparency in budget and spending for
schools. Provide schools with a breakdown of the
budget and spending.

4) Incentives for properly maintained schools:
Concern that success in doing the best you can
with your limited Q&M to keep up your school—
or using your own money to fix critical problems
~-i5 punished, not rewarded. There should be a
way to reward success and provide incentives to
keep schools in good repair. Tribes who put their
own money in to keep their schools going are less
likely to get a new schooi.

{3) Disappointment with budget for BIA school

facilities:

* Need more money. Need to fight for mare money.
More tribal leadership to fight for more facility
maney.

Include options for cost-sharing in report, which
might have positive impact on congressionat fund-
ing decisions.

=

otential issues for Committee discussion:
. Stronger recommendations about coordination
between BIA and BiE.

o

. Whether curriculum and coordination issues,
such as the FACE and ISEP issues, are within the
Committee’s charge and, if so, how to address
them.

w

. Additional and/or stronger language regarding
increased funding from Congress.

s

. Incentives that encourage or reward schools for
maintenance.

o

. Greater explanation about Committee
sefection, tribal consultation process.

FMIS

1) FMIS support for schools is not sufficient:

» Participants at all sessions echoed the Committee’s
concerns about the lack of lacal FMIS expertise
and lack of coordination between BiA and BIE,
which they saw as a hig problem.

» Provide additional guidance to schools to supple-
ment face-to-face training for inputting information
into FMIS (CD-ROM of step-by-step instructions,
guidance on suggested monthly input activities,
guidelines on time commitment required, etc).

» Participants report ongoing challenges getting
access to FMIS at schools. Stories of submitting ap-
plications, getting no response, and of FMIS system
being down.

Agreement that available FMIS training on a regular
basis is very important,

« FMIS trainings not offered at a time that is conve-
nient for administrators. Offer trainings at a more
convenijent time, Suggest increasing the amount of
trainings offered in the summer.

* Develop Bureau manpower 1o assist schools with
inputting their backlog data. Staff time is very {im-
ited; provide additional funding for schools to hire
a data-entry person for FMIS.

Strong agreement with putting FMIS on a web-
based system so everyone has access to it.

« Concerned that voluntary FMIS support committees
will not be sufficient. Multiple recormmendations
that a FMIS expert be located at ELO offices.

Tribal members should be able to nominate whom-
ever they choose to be on the FMIS committee
without input or objection from OFMC, and tribat
members should decide the amount of members
on the committee,

(2) Suggested changes to FMIS data entry and access:

* Report should include specific recommendations
as 10 how to bring FMIS up to capacity, including a
timetable for implementing solutions.

School-board members should be allowed to take
the FMIS training and help with FMIS entry or over-
sight.
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Consider adding “geographic location” as one of
the factors in the facilities index, to account for
risks of weather and seismographic conditions.
Consider expanding FMIS to cover funding for
liability and facilities insurance, security costs,
housing, and certificate of occupancy issues.

The formula for determining space needs should
take into account birthrates of the reservation and
the special needs population.

Revisit the space requirements in light of the grow-
ing size of students {obesity, also improved nutri-
tiop} and individual school needs for accreditation,
mission, and goals.

FMIS shouid have a built-in depreciation factor as
the schools age and require more maintenance,
renovations, or replacement.

More weight given to educational environment
factors such as class size, illumination, acoustical
treatment, heating, cooling, ventilation, general
educational space provisions, and age of facilities.

Explain more fully how “educational space de-
ficiencies” would be identified, evaluated, and
entered into the database. Educational space
deficiencies should be established under a separate
system from the FMIS system.

(3} Increase fransparency, responsiveness, and

flexibility with contractors and inspectors:

* Too much time goes by without safety inspections.
Ensure safety inspections every year — they aren’t
happening, even when requested. Allow tribal
safety officers to enter safety backlogs. Use Indian
Health Service fire/safety inspectors.

Contractor should be giving a report to schools
after assessments, but this isn’t happening, There
is no accountability for the construction or work
performed resulting in spending more funds to fix
already funded projects.

Safety inspector should be giving a report to the
school after assessment, which isn't happening.
One schoo! was told they could not have the report
after requesting it.

[ niine system administration; increase agency

transparency and communication:

* Need better communication and transparency,
and less bureaucracy (streamiining the funding!).
Can't figure out who to contact to solve problems
of getting quarters, getting a FMIS terminal, getting
2 safety inspection, etc. Also, lack of communica-
tion between BIA, contractors, and schools leads to
poorly constructed facilities that are not suited for
the school’s environment or needs; decisions are
made at a distance with no true knowledge of the
school or community that the facility will serve.

» Concern about manipulation; there is a “good ole
boy” network and potential for upgrading of back-
logs to appear more dire in order to receive more
points. How can we assure that this doesn’t hap-
pen? FMIS can be manipulated by entering many
backlogs into the system, which can affect school
placement on the replacement list. Politics affects
FMIS funding—those closer o Albuquerque and are
able to make frequent visits get more funding.

* Data entered into FMIS just sits there untif you
make calls to the right people who push it through
to the Gatekeepers — this is a flaw in the system.
BIE personnel do not input data in a timely man-
ner, if at all. Recommend that schaols receive a
quarterly repont on what is the status of the backlog
items, possibly from the Gatekeepers.

¢ Tribal chairs should be in charge of funds rather
than regional offices—this would eliminate red
tape and delays in funding and give schools more
control over how money is spent. Give some
control over the FI&R funding to regional level for
school input. Close down the regional office and
re-direct funds to programs that serve students,

{5) tnaccuracy of existing data in FMIS:

* Al the concerns raised by the Committee about
FMIS accuracy were echoed during the consulta-
tions. High trn-over, insufficient staffing, lack of
connectivity, lack of capacity, etc.

* Additional infrastructure problems are often uncov-
ered during renovation and new construction, but
by then it is too late to enter into backiog—
consider reworking FMIS to capture these issues.

* FMIS does nat accurately reflect the deteriorating

SUMMARY OF CONSULTATION FROC

AND FINTENGS
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MIER

condition of the schools—many schools rated in
good condition, but actually falling apart. Once
safety and health concerns are addressed, the
systems {fire alarms, smoke detectors} are obsolete

{1} Increase transparency and clarify misperceptions
about formula:

within a decade.

Concerns about whether the existing FMIS is tai-
iored enough to the needs of schools 1o be the right
mechanism. Allow alternative methods of evaluat-
ing facility condition where FMIS may not be a
reliable indicator.

Update FMIS backlog costs annually and verify
accuracy of the costs of the backlogs (backlogs en-
tered at the local level are often changed by those
at the regional level).

School leaders still don't recognize the importance
of FMIS. Emphasize to grant schools the neces-
sity and rationale for entering information into
EMIS. Grant and contract schools are experiencing
considerably more difficulty entering the data and
would be more negatively affected if funding deci-
sions are based an FMIS.

Support the idea of an annual report clarifying why
our priorities aren’t funded.

The most important word: transparency! Squeaky
wheel gets help, not all principals know. Make sure
the communication is clear!

Many participants mistakenly thought MI&R
regional funds would be divided evenly among
schools within each region, and feared this would
cause undue competition among schools and
unfair distribution to larger schools.

(2) Reopen discussion on the recommended MI&R
formula:

Agree with the idea that schools funded for re-
placement are eligible for MI&R while they wait.

Support the formuta because it removes politics
and manipulation.

As a small school in a small region, we disagree
with the funding of regions by square footage.

Potential issues for Committee discussion:

1. Options for improving access to EMIS, including ° qu1§ery\ ‘h?( new MI&R formu!a‘ do.es not tak'e
hiring additional FMIS technical support, online ex}stlng b“"d‘“ﬂ age and condition into c:onsfder-
EMIS entry, and supplemental training such as CD- ation. The. repair needs and costs for older I?m,ld'
ROMs and guidance documents. ings are significantly greater than newer buildings.

2. Development of criteria and selection process for ‘ ancem that new‘M-I&R formula does not .d.lslm-
the FMIS committee. guish between building types or uses. Additionally,

it does not allow different funding levels based on

3. Increased reporting and distribution of FMIS building type or use.
data, contractor assessment reports, and safety N
inspection findings to schools. * Concern that new ff)rmu!a df:v‘es not s.nake any

allowance for location conditions, climate, and

4. Increased participation (including system access weather, which can influence the rate of wear on a
and funds distribution) of tribal chairs and schoo} building.
board members in the FMIS process. » Concern that new MI&R formula bases funding

5. Allow additional factors such as geographic Joca- on area, which will motivate schools to keep old,
tion, liability insurance, housing, certificate of unused buildings that would otherwise be demol-
occupancy issues, and security costs to be entered ished in order to maintain maximum area.
into FMIS and calculated in the location score. . .

= A fairer method would be to assess relative need,
6. Revise space guidelines. {e.g., by assessing the deferred maintenance back-

log in each region} and atiocating funding accord-
ing to the largest backlogs.

Formuia does not take into account prior school
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replacement and repair funding from BIA or ARRA.

» Concern that the presence of ELOs and BiA fa-
cilities managers on the regional committee will
tip the allocation decisions toward BlE-operated
schools.

» Allow schools receiving funding to have some say
on which backlog item to remedy first.

Potential issues for Committee discussion:
1. Revisit the 2/3 regional, 1/3 national distribution of
funds.

2. Clarify the recommendation to make clear that
funding within regions will be based on critical
health and safety backlogs from FMIS, and not dis-
tributed to each school based on square footage.

3. Consider addition of suggested criteria to the
MI&R formutla, including building characteristics
(e.g., age, condition, type, and usage}, climate and
weather conditions.

Fi&R

(1} Additional criteria that the formula should take

into account:

* Accreditation risk should be a factor for FI&R, it is
one of the most important things -~ without accredi-
tation, we aren‘t a school. Also important given
student mobility.

* Formula should take modular spaces, unusable
spaces, age of schools, and new school funding
into account,

* Concern that undersized academic spaces will not
be given enough points.

* Allow schools to supplement facilities data with
other evidence including the FCI, environmental
reports, inspections, and regions by Bureau safety
officers, etc.

Potential issues for Committee discussion:

1. Consider adding accreditation risk, inadequate or
inappropriate spaces, school age, and new school
funding as factors in the FI&R formula.

Replacement School

(1) Include schools not ranked as poor:

if you have a significant number of students in
portables, even if the school overall is rated as
“goad” or “fair,” you should still be eligible to be
considered for a new school.

Highly over-crowded schools should be able to
apply for new school even if not ranked as poor
by FCL.

{2) Additional criteria to consider in the formula:
Some participants supported using AYP as a factor,
to reward success, Others commented that they
supported not using AYP as a factor.

Willingness to combine two schools into ane
should provide some extra points.

Consider awarding more paints {two or three) to
account for conditions that are either unique to the
individual school or have not been anticipated by
the Committee (e.g., lack of comparable educa-
tional facilities, availability of alternative darmitory
space).

Consider excluding from application process
schools accused of mismanagement, at risk of los-
ing grant status, in restructuring under NCLB, or
which don’t have land.

Accreditation risk deserves mare points. Even if not
many schools are in that situation, if they were, it
would deserve more poiats. Others oppose using
accreditation risk since each state’s method is
different.

The cultural space criteria is too narrow-—our
whole school is a cultural space. There are many
space needs schools have due to their unique re-
lationships with tribal communities—for example,
schools serving older kids need a day-care. These
should be included, but need to correlate with
what OFMC will actually build.

Space in portable buildings should not be calcu-
fated as part of the space in any of the formulas
(i.e., crowding, average age of building criteria)
since portable buildings are temporasy. However
it should be a major factor in the “inappropriate
space” criteria.

SUMMARY OF

LSULTATION PROGESS AND FINDINGS




143

« “Severely overcrowded schools”: Severely over-
crawded schools should be treated the same as

“schools in worst condition” for the purpases of
eligibility and scoring. Severely overcrowded
schools should be defined as “schools in which 50
percent or more of the school’s ISEP enrollment is
housed in temporary structures” or “schools whose
square footage needs for new school replacement
equals or exceeds their current permanent con-
struction in the FMIS inventory.”

* Consider weighting the average age of instructional
and residential buildings higher than storage and
other secondary use buildings in the “school age”
criteria.

¢ Concern that data on “declining enrollment” cri-
teria could be subjective and easily manipulated
since it is not captured as hard data.

* More consideration should be given to schools
that have been out of compliance for major safety
violations.

{3} Schools undergoing the construction process face

many concerns:

¢ There neads to be a way to account for signifi-
cant increases in enroliment in newly constructed
schools.

¢ Recommend that parents’ and community’s choice
of site for new schoo! be honored.

* Dorms should be included as part of the construc-
tion of new schaals,

* Include a cost-of-living increase in the replace-
ment funds since backlogs are often in the system
for years and the original cost does not reflect the
impact of inflation.

« The formula should take into account environmen-
tal and infrastructure factors that affect the schools,
and these repairs should be factored into new
construction funding.

* Allow newly constructed schools to build facili-
ties for new programs that they did not have in old
school.

* Make sure every region has an education construc-
tion fine officer, and provide clear lines of authority
in the roles of engineers. Ensure timely response
from BIE during entire construction process, par-

ticularly responses to prefunding, preconstruction,
and canstruction process letters.

4) Suggestions for reaking new school selection
process clearer, more transparent, and move fair:
Establish clear, published criteria for how the tap
five will be ordered for allocation. Provide techni-
cal assistance to schools in completing the new
school application and guide them through the
process.

Confusion over rankings - “4 was on the list, then
wasn't.” This could be made warse by the proposal
to publish the scores of all schools that apply for,
but are not granted, new schools.

Create a histarical process document to educate
people about new school replacement lists—what
happened and where are we now?

Recommend going back to 10-year school replace-
ment period (rather than five-vear period) since
school staff turnover is very high and information is
not carried over from one administrator to the next,
which causes a great deal of information loss.

Objection to listing first five schools in alphabeti-
cal order rather than by priority—there was con-
cern that schoofs in most dire need may end up at
bottom of alphabetical list, which will harm their
chances of school replacement.

Application process for replacement schools should
be an online process—not paper and pencil.

Create an automatic system that schedules anticipat-
ed replacement based on the projected life of facili-
ties. Include a factor for unforeseen catastrophes.

Ensure that certain criteria are not dauble-weighted
in the scoring process (for example, cultural space
is included in the FMIS scare and also receives
additional points in the new school formula).

The Review Committee should be required to
canduct site visits at each of the 10 finalist schools
before the public meeting.

Allow the five unsuccessful schools to be grand-
fathered into the next round so that they do not
have to apply again; they will compete against five
newly qualified schools. Provide the five unsuc-
cessful schools with any excess or unused con-
struction funds.
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« Concern about presenting at the public meeting in

Albuguerqgue: schools with more eloquent speakers
could influence the ranking, and schools in remote

locations need funding to pay for travel.

» Clear definition and criteria of how the 65 points
from FMIS will be awarded, similar to the classifi-
cation in the previous formula.

{5) Suggestions for selection criteria and process of

Review Committee members:

* Make sure that the people who make up the rank-
ing committee will be neutral. Put school board
members on the committee because, unlike ELOs
and administrators who just follow orders from
headquarters, school board members are the most
likely to be neutral.

* Rotate new members onto Review Committee
every five vears. Have committee members come
from the tribes of the selected schools.

« Commitiee member nominations should be auto-
matically accepted, as long as they meet Review
Commmittee criteria.

Potential issues for Committes discuss
1.

-

w
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Allow scheols that are not ranked in poor
condition to apply if they meet other criteria~
such as overcrowded, inapprapriately housed,
over a certain age.

. Consider additional criteria such as willingnesg

to combine schools, mismanagement, accredita-
tion risk, and broaden culture criteria in the New
School formula.

. Add section with recommendations to address

concerns after selection—contracting and
constriction process,

. Increase education and transparency mechanisms

regarding replacement list and ranking process.

. Consider keeping or changing alphabetical ap-

proach to replacement school fisting.

. Develop selection criteria for New School Review

Committee,

. Develop clear criteria for ordering the top five
schools.

SUMMARY OF CONSULTATION FROCESS AND FINDINGS
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Appendt

C: Abstracts of Research Papers Associating School Conditions with Performance

The following collection of abstracts was edited from a website maintained by the engineering firm Fanning

Howey, and was downloaded from their website
conditions.pdf) on May 6, 2011, Used with permission.

TITLE: Schoo! Facility Conditions and Student

Academic Achievement

AUTHOR: Glen |. Earthman, Virginia Polytechnic

Institute and State University

PUBLICATION DATE: October 1, 2002

ABSTRACT: This paper shows that the condition of

school facilities has an important impact on student

performance and teacher effectiveness. In particular,
research demonstrates that comfortable classroom tem-
perature and noise level are very important to efficient

student performance. The age of school buildings is a

useful proxy in this regard, since older facilities often

have problems with thermal environment and noise
level. A number of studies have measured overall build-
ing condition and its connection to student perfor-
mance; these have cansistently shown that students at-
tending schools in better condition outperform students
in substandard buildings by several percentage points.

Schoo! building conditians alsa influence teacher ef-

fectiveness, Teachers report that physical improvements

greatly enhance the teaching environment. Finally,
school overcrowding also makes it harder for students

10 learn; this effect is greater for students from families

of low socioeconomic status. Analyses show that class

size reduction leads to higher student achievement.

1. Schoot facility conditions affect student academic
achievement,

2. School building design features and components
have heen proven to have a measureable
influence upon student learning,

3. Among the influential features and components are
those impacting temperature, lighting, acoustics,
and age.

4. Researchers have found a negative impact upon

student performance in buildings where deficien-

cles in any of these features exist.

Overcrowded school buildings and classrooms

have been found to be a negative influence upon

student performance (especially for minority/pov-
erty students).

6. Incases where students attend schoo! in substan-

dard buildings they are definitely handicapped in

their academic achievement.

Correlation studies show a strong positive rela-

wi

~

thitp:www fanninghowey.com/oakhillresearch/building-

tionship between overall building coaditions and
student achievement.

8. Researchers have repeatedly found a difference of
between 5-17 percentile paints difference be-
tween achievement of students in poor buildings
and thase students in standard buildings (when the
socioeconomic status of students is controtled).

9. Ethnographic and perception studies indicate that

poor schaol facilities negatively impact teacher

effectiveness and performance and therefore have

a negative impact on student performance.

All of the studies cited in this report demonstrate a

positive relationship between student performance

and various factors or components of the built
environment, The strength of that relationship var-
ies according 1o the particular study completed;
nevertheless, the weight of evidence supports the
premise that a schoo! building has a measurable
influence on student achievement.

10.

TITLE: Testimony of Kathleen j. Moore, Director of the
School Facilities Planning Division, California Depart-
ment of Education {to the Committee on Education and
Labor, United States House of Representatives)

DATE: February 13, 2008

1. There is a growing bady of research on the im-
portance of school facility condition, design, and
maintenance on student performance and teacher
workplace satisfaction.

2. US. Dept. of Education cites over 40 academic
research papers... Researchers have repeatedly
found a difference of between 5-17 percentile
points between achievement of students in poor
buildings and those students in above-standard
buiidings.

3. Design Council of London review of 167 sourc-
es... Showed clear evidence that extremely poor
environments have a negative effect on students
and teachers and improving these have significant
benefits.

4. Poor building conditions greatly increase likeli~

hood that teachers will leave their school.

Numerous studies have confirmed the relation-

ship between a schoal's physical conditions and

w
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improved attendance and test scares, particularly
in the areas of indoor air quality, lighting, thermal
convfort and acoustics.
6. There is a consensus in the research that newer
and better school buildings contribute to higher 6.
student scores on standardized tests.
7. Student attitudes and behavior improve when the
facility conditions improve. 7.
8. Teachers report that adequate space and access to
technology are important variables to deliver
curricelum, 8.
9. Facility directors report that new and renovated
schools can provide better opportunities for small
schools
10. Building design such as large group instruction
areas, color schemes, outside learning areas,
instructional neighborhoods, and building on the
student scale had a statistically significant impact
on perfarmance.
. Schoot quality can affect the ability of an area to
attract businesses and workers.
. The physical condition of school facilities impact
student achievement and experience as well as
teacher retention and community vitality.

1

I

TITLE: Do K-12 School Facilities Affect Education

Outcomes? (Staff information report for Tennessee

Advisory Commission on Intergovernmental Relations)

DATE: january 2003

1. Almost all of the studies conducted over the past
three decades have found statistically significant
relationships between the condition of a school,
or classroony, and student achievement.

2. In general, students attending school in newer,
better facilities score five to 17 points higher on
standardized tests than those attending in substan-
dard buildings.

3. Schoot facility factors such as building age and

condition, quality of maintenance, temperature,
lighting, noise, color, and air quality can affect
student health, safety, sense of self, and psycho-
logical state.
4. Research has also shown that the quality of facili-
ties influences citizen perceptions of schools and
can serve as a point of community pride and
increased support for public education.
Of special importance is the effect that facilities
have on time in learning, which is universally
acknowledged as the single most critical class-
room variable, Every school year, many hours of

s

precious and irreplaceable classroom time are
lost due to fack of air conditioning, broken boil-
ers, ventilation breakdowns, and other facilities
refated problems.
It is unreasonable to expect positive results from
programs that have to operate in negative physical
environments.
The quality of the learning environment is known
to affect teacher behavior and attitudes toward
continuing to teach.
Review of 141 published studies, 21 papers pre-
sented at professional conferences, 97 published
studies, Summary:
a. Age of Facility:
i. Students had higher achievement scores in
newer facilities (math, reading, compaosition}
. Fewer disciplinary incidents in newer
facilities
i. Attendance records were better in new
facilities
Social climate factors perceived by students
were considerably more favorable in a new
schoat
Condition of Facility:
As the condition of the facility improved,
achievement scores improved
ii. Stimulating environments promoted
positive attitudes in students
Higher student achievement was assaci-
ated with schools with better science labs
Thermal Factors:
i. Eight or nine studies found significant
relationship between the thermal environ
ment of a classroom and student achieve
ment and behavior
it. Consistent pattern of higher achievement
in air conditioned schools
i. Excessive temperatures caused stress in
students
. Visual/Lighting
i, Light in the classroom seemed to have a
positive effect on attendance rates
Light had a positive effect on achievement
Daylight in the classroom seemed to foster
higher achievement
e. External Noise:
Higher student achievement was assaciated
with schools with less external noise
. Outside noise caused students to be
dissatisfied with their classrooms

z
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iii. Excessive noise caused stress in students

£ Alr Quality:

i. Poor air quality causes respiratory
infections, aggravates allergies, and causes
drowsiness and shorter attention spans

il. When students do not feel well when they
are in school, or miss school due to air quality
problems, fearning is adversely affected

TITLE: Do School Facilities Aifect Academic Outcomes?
(National Clearinghouse for Educational Facilities)
AUTHOR: Mark Schneider, Professor of Political Sci-
ence at the State University of New York, Stony Brook.
DATE: November 2002

1. How can we expect students to perfarm at high

levels in school buildings that are substandard?

Clean, quiet, safe, comfortable, and healthy

enviranments are an important component of

successful teaching and learning.

3. Synthesis of earlier studies correlated student
achievement with better building quality, newer
school buildings, better lighting, better thermal
comfort and air quality, and more advanced labo-
ratories and fibraries. More recent reviews report
simifar links between building quality and higher
test scores.

4. Students in newer buildings outperformed stu-
dents in older ones and posted better records for
health, attendance, and discipline.

5. Good facilities had a major impact on learning.

6. Research does show that student achieverment lags
in shabby school buildings ~ such as those with
ace labs, inadequate ventilation, and faulty

heating systens.

7. Other studies tie building quality to student behav-
ior...Vandalism, leaving early, absenteeism, suspen-
sions, expulsions, disciplinary incidents, violence,
disruption in class, tardiness, racial incidents, and
smoking all have been used as variables in these
studies.

8. Good teaching takes place in schools with a good
physical environment.

9. The general attitudes, behaviors, and relationships
among pupils and staff are more conducive to
jearning in those schools which have had
significant capital investments.

[

TITLE: Good Buildings, Better Schools, An Economic
Stimulus Opportunity With Long Term Benefits
{Economic Policy Institute Briefing Paper)

AUTHOR: Mary Filardo, founder of 21st Century

Schoot Fund

DATE: April 29, 2008

1. Many of the key educational initiatives designed to

give the nation’s children the tools and knowledge

they need for the future have facility related impli-
cations.

Building deficiencies impair the quality of teach-

ing and learning and contribute to health and

safety problems of staff and students.

3. Building design and facility conditions have also
been associated with teacher motivation and stu-
dent achievement.

4, Classroom lighting and thermal comfort are com-
monly cited by teachers as determinants of their
own morale and the engagement of their students.

5. 53 studies linked design features to student
achievement.

o

SOURCE: National Clearinghouse of Educational

Facilities

AUTHORS: Jack Buckley and Mark Schneider

DATE: February 2004

1. A myriad of factors clearly affect teacher reten-
tion, but most teaching takes place in a specific
physical location {a school building) and the qual-
ity of that location can affect the ability of teach-
ers to teach, teacher morale, and the very health
and safety of teachers.

2. Many schools suffer from “Sick Building Syn-
drome” which in tum increases student absentee-
ism and reduces student performance.

3. Ability to contrel classroom temperature as central
to the performance of both teachers and students.

4. Teachers believe thermal comfort affects both

teaching quality and student achievement.

Classroom lighting plays a particularly critical role

in student performance.

6. The consensus of 17 studies is that appropriate
lighting improves test scores, reduces “off task”
behavior, and plays a significant role in the
achievement of students.

7. Good acoustics are fundamental to good
academic performance.

8. Higher student achievement is associated with
schools that have Jess external noise,

9. Qutside noise causes increased student dissatis-
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faction with their classrooms and excessive noise
causes stress in students.

10. Teachers believe that noise impairs academic
performance.

TITLE: The Effects of the School Environment on

Young People’s Attitudes Towards Education and

Learning (Summary report for England’s National

Foundation for Educational Research)

AUTHORS: Peter Rudd, Frances Reed, and Paufa Smith

DATE: May 2008

1. There is a good deal of evidence to indicate that
studlent attitudes had become more positive after
the move into a new school building.

2. Those students who “felt safe” most or all of the
time increased from 57 to 87 percent.

3. Those students who “felt proud” of their school
increased from 43 to 77 percent.

4. Those students who “enjoyed going to school”

increased from 50 to 61 percent.
Those students who perceived that bullving was a
big problem decreased from 39 to 16 percent.

TITLE: Acoustics in Schools (Ceilings and interior
Systems Construction Association white paper repart)
DATE: Noverber 2009

1. Children, especially those younger than 13 years
of age, have an undeveloped sense of hearing,
making the impact of background noise on hear-
ing, comprehending, and learning more pro-
nounced for children than adults,

Students with learning, attention, or reading defi-
cits are more adversely affected by poor acoustic
conditions than the average student,

Loud or reverberant classrooms may cause teach-
ers to raise their voices, leading to increased
teacher stress and fatigue.

3.

TiTLE: Relationship Between School Facility Condi-
tions and the Delivery of instruction; Evidence From
a National Survey of Principals (fournal of facifity

Management)

AUTHOR: tbrahim Duyar

DAT! 10

1. Sixof ten facility conditions are statistically
and positively associated with the delivery of
instruction.

o

Facility conditions accounted for 43 percent of the
explained variation on the delivery of instruction
with medium sized effect,

ACTS OF RESEARGH PAPERS ASSOCIATING &

3

The paper supparted the notion that educationat
facilities do matter and they affect the delivery of
instruction.

TTLE: Teacher Attitudes About Classroom Conditions
Uournal of Educational Administration)
AUTHORS: Glen I Earthman and Linda K. Lemasters
DATE: 2009
1. Differences between the responses of teachers in
satisfactory buildings are significant compared
to those of teachers in unsatisfactory buildings
{responses concermning attitudes and impressions).

2. Physical environment influences attitudes of
teachers, which in turn affects their productivity
and these effects could cause morale problems in
the teaching staff.

3. The conditions of the classroom can cause morale

problems with teachers.

TITLE: Having an Impact on Learning (Schoo! Planning
and Management)

AUTHOR: Deb Moore

DATE: August 2009

1. Facilities DO impact learning.

Research shows that facilities can be an asset or
a detriment to the educational process and to
student achievement.

Researchers have repeatedly found a difference of
5-17 percentile points between achievement of
studlents in poor buildings and those students in
above-standard buildings. (When contolled for
socioeconomic status). The average is around 10
points,

Building age, windows in the instructional area
and overall building condition were positively
related to student achievement.

Resuits showed a direct correlation between better
facility conditions and student outcome.

(1,100 schools in Canadal... shows substantial
differences between schools with different facility
conditions.

7. Inali cases, schools in top-ranked facility con-
dition have betier learning environments than
schaols in bottom ranked condition. Students
work with more enthusiasm. The morale of teach-
ers is higher. There is less disruption of classes

by students. Teacher expectations of students are
higher.

Facilities are ane of the things we can change that
will positively affect students and staff,

W

CHOOL CONDITIONS WITH FERFORMANES
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Appendix D Extensive Description of FMIS s

FMIS - Facility Management Information System

FMIS was developed by IMOFMC as a modernized
facility/asset management application to carry out 1A
responsibility for planning, designing, constructing,
operating and maintaining Bureau-funded facilities.

3

FMIS is used to assist 1A, BIE and tribal staff in man-
aging the entire Indian Affairs Facilities Management
Program. The data is used to identify, plan, perform
and evaluate all facilities program-related work. All
major facilities management work processes are sup-
ported in FMIS including planning, scheduling,

o OFMC, 2011

designing, constructing, operating, and maintaining
facilities.

FMIS is used for recording improvernent and repair
needs, health and safety issues, abatement plans for
the health and safety issues, and the execution of new
and renovation construction projects from conception
through project completion.

FMIS serves as an ongoing communication link with all
of its users. It provides management planning, engineer-
ing, operations and maintenance and fiscat control to
central office, regional offices, agency offices and school

FMIS Features and Benefits

*  Provides concise, organized
information to make value-
based decisions

* Improves project planning and
management of construction
activities

*  Provides cost-justified project
management and construction
management

*  Autornates project prioritization
and ranking capabilities

* Fosters continuous mainte-
nance improvement practices

«  Delivers instant retrieval of
data online

s  Promotes strategic planning -
meeting IA's five year
planning requirements

*  Allows ability to track tevel of
commitments, obligations and
expenditures

* Improves project capitalization
of assets

+  Allows ability to apply inflation
indexing for inventory asset
veplacement

locations.

Contains values and backlog
items to improve project cost
estimating

Improves cost estimating
pracess that conforms with
industry standards

Improves automation and
procedural support for employ-
ee quarters program

Improves reporting for
environmental, health and
safety programs and provides
for accurate accounting of
resources utilized on these
and all facility management
programs

FMIS Maodules

inventory

FAHS inventory module
manages all LA inventory
including all huildings, towers,
sites, and utilities. Site inven-
tory also includes inventory of
equipment, landscaping, roads,
sidewalks, etc.

Backlog/Inspections

FMIS backlog module collects
the specific work items needed
to improve and repair buiid-
ings, tawers, sites and utilities.
The work items are tracked
from identification of the

need through all stages to
completion

Project Management
Project management tracks
all stages of projects from
planning, design and
construction including
\varramy

Budget

Budget module provides an
accounting of funds appro-
priated to operate, maintain
repair, or construct new 1A
facilities

Work Ticket/Work Planning
This moduie is used for the
day-to-day operations and
maintenance activities for
planning, scheduling and
executing corrective work on
the building assets, equipment
and infrastructure
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Agpendix £: Method for Estimating for New Construction s

Step 1. Determine Student Enroliment - In jJanuary
2004, BIA implemented a new enroliment projection
policy. This methodology uses the sum of least squares
linear regression analysis which results in a more re-
alistic assessment of the future enroliment and square
footage requirements. Once the student enroliment is
determined in joint efforts with BIE and OFMC, proj-
ect the education program requirements space needs
utilizing the Fducation Space Criteria Handbook.

Establish base cost/square foat (sf) for specific build-
ing types: academic (schools), dormitories, employee
quarters and maintenance shop/bus garage. The base
cost is for the building cosVsf only. RS means con-
struction cost ¥ cosl/sf data is used for this purpose.
The RS means % cost column indicates that 75 per-
cent of the indicated project type had lower costs and
25 percent had higher costs. Why does BIA use the
means % cost? The % cost data is used, in lieu of the
median cost, due to the following factors not account-
ed for in the geographic indexing factor described
below:

In All construction projects on
reservations must comply with federal and tribal
laws requiring Indian or tribal preference in hiring
and training of Indian construction workers and
subcontractors.

o

. Federal Minimum Wage (Davis-Bacon Act)
Requirement, All canstruction over $2000 must
comply with the Act. Wages not less than those
specified in a wage determination must be paid
and the appropriate recordkeeping by the construc-
tion contractor must be maintained. Contractors
claim the reporting requirements are an administra-
tive burden that adds to the cost of construction.

c. Tribal Courts. Generally speaking, alt lawsuits un-
der a construction contract must be tried in tribal
courts if the contract is between a tribal organiza-
tion (ribe, grantee, school board} and a construc-
tion contractor. Contractors claim they do not get
fait treatment in tribal courts and add costs to their
bids to cover this risk.

DR ESTIMATING FOR NEW

: OFMC, 2011

d. S _Programs. Federally funded construction
requires compliance with certain programs such
as: veterans preference, woman-owned business
preference, small business preference. Contractors
claim there is a cost involved in complying with

these requirements.

e. LEED Compliance. Contractors must provide exten-
sive documentation relative to materials installed
s0 that the architect can apply for LEED certifica-
tion, This requirement adds, although minimally, 10
the cost of construction.

Step 2. Using geographic indexing factors developed
by Hanscomb Associates for BIA-OFMC, the base
cost/sf is adjusted to the specific project location, not
just the closest city.

Step 3. The geographically adjusted cost/sf is further
adjusted by adding in the following additional factors:
a. Building Size. Buildings smaller than the typi-
cal size in the RS means cost book cost more per
square foot. Buildings larger than the typical size
cost less due to economies of scale. The adjustment
factor varies based on building type and size.

;. Because of poor soils condi-
tions at most BIA school locations, special founda-
tions must be constructed (concrete pier and grade
beam, “waffle slabs”) or special engineered fill {dirt
or gravell material must be hauled long distances
to the site. A five percent factor is used for this ad-
ditional cost. (Under review——this factor is prob-
ably more than indicated.}

o

. Energy Policy 2 f 2005. Energy efficient me-
chanical and electrical systems are required to
mect the energy reduction requirements of the Act
and could add approximately five percent to the
cost of construction. The BIA does not feel that cur-
rent RS means cos¥'sf adequately reflects this policy
requirement. {Under review-—this factor is prob-
ably more than indicated.)

o
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OFMC require compliance with the U.S. Green
Building Council’s LEED Green Building rating sys-
tem. BIA estimates that this requirement adds ap-

NSTEICTION
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proximately three percent to the cost of construc-
tion. The Resource Conservation and Recovery Act
requires federal agencies to give preference in the
use of recycled materials for construction. Compli-
ance with additional Executive Orders; {e.g. E.O.
13101, Greening the Government through Waste
Prevention, Recycling and Federal Acquisition;
£.0. 13123, Greening the Government through
Efficient Energy Management; and E.O. 13148,
Greening the Government through Leadership in
Environmental Management), adds to the cost of
construction.

e. Tribal Taxes and Fees. The costsf is further adjusted
to add applicable tribal sales taxes and Tribal
Employment Rights Ordinance fees.

-

Inflation, The cost/sf is further adjusted to mid-point
of anticipated construction. BIA uses the Engineer-
ing News-Record annual rate for building construc-
tion, unless there are compelling reasons to use a
different rate.

Step 4. After the cost for each building type is estab-
lished, the site and utilities costs are factored in.

Step 5. Establish total cost by adding “soft costs.” Soft
cost descriptions and their respective percentages are
identified below. The soft costs factor is multiplied by
the sum of the building cost to arrive at the total soft
cost. The soft cost is added to the building cost to get
the total building eost.

Sait Costs (ndivect Costs)
Calculated as a percentage of direct construction cost
for the building. They include:

Planning Phase Costs: 2%

Preparation of education specifications, program

of requirements {architectural programming, topo-
graphic and legal survey of consteuction site, Na-
tional Environmental Protection Act compliance,
archeological survey and report, historic preservation
compliance (Section 106 of HPA}, flood hazard de-
termination, environmental assessment; sub-surface
soils investigation and geotechnical report; utilities
survey, assessment and report; determination of
required easement and road Right of Way, Prepara-
tion of site master plan, preliminary architectural and
engineering requirements. Preparation of preliminary
construction estimate. Tribal administrative costs dur-
ing planning phase {includes tribal or schaol board

staff salaries and benefits, project manager, travel,
audit, board meeting costs). These costs are nec-
essary under PL 93-638 contracts with tribes or
PL 100-297 grants with Bureau-funded school
boards.

Design Phase Costs:

Architect-engineer (AE) fees for production of 6%
drawings and specifications

Value engineering, LEED and commission- 2%
ing services during design, AE reimbursable
expenses {travel, printing, etc.}

Tribal administrative costs during design 2%
{includes tribal or school board staff salaries
{percent of time basis) and benefits, project
manager, travel, audit, board meetings)

Construction Phase Costs:

AE construction administration, inspection, 10%
materials testing, commissioning services

during construction, LEED costs during con-
struction phase

Furniture, fixtures and equipment including 8%
technology equipment

Contingency during construction {covers 10%
unforeseen costs during construction and

overbids). includes change orders or shortfatls

in other line items

Tribal administrative costs during the 2%

construction phase {includes tribal or school
board staff salaries, percent of time basis) and
benefits, project manager, travel, audit, board
meetings

Project Management by BIA staff or by Contract
for all phases of project (includes salaries, benefits,
travel, supplies, and training):

Planning Phase 2%
Design Phase 10%
Construction Phase + 30%

Current BIA Soft Cost Rate 42%

Project Management/Administrative OH  + 12%
by BIA or by Contract

Total Soft Costs (as a percentage)
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Appendix F: Pravious Whole School Replacement Priority Lists

TFable of Priority

ist Schools for Whole Scheol Replacement FY 1993 to FY 2004

The following table lists the schools that were identified by the BIA in a Federal Register notice as prioritized for
funding for whole school replacement. Please note that all schools listed, with the exception of those in red, have
been funded and construction is either under way or complete.

As of January 2011, construction has not begun at schoois listed in

I3

16

17
1a

19

20

Pinon Community
Schoal Dorm

Eastern Cheyenne River
Consolidated School

Rock Point Community
School

Many Farms High
School

Tucker Day School

Shoshone-Bannock/Fort
Hall Scheol

Standing Pine Day
School

Chief teschi School
Complex

Seba Dalkai Boarding
Schaol

Sac and Fox Settlement
School

Pyramid Lake

Shiprock Alternative
School
Tuba City Boarding
School

Fond du Lac Ojibwe
School

Second Mesa Day
Schoel

Zia Day School

Tuba

y Boarding
School

Second Mesa Day School
Zia Day School

Baca/Thoreau {Dio’
Ayazhi) Consolidated
Community School

Lummi Tribal School

Wingate Elementary
School

Polacca Day School
Holbrook Dormitory
Santa Fe indian Schoo!
Ojibwa Indian School

Conehatta Flementary
School

Paschal Sherman indian
School

Kayenta Boarding School
Tiospa Zina Tribal School

Wide Ruins Community
Schoot

Low Mountain Boarding
School

St. Francis Indian School

Turtle Mountain High
Schoot

Mescalero Apache
Schoot
Enemy Swim Day Schoot

Turtle Mountain High
School
Mescalero Apache School

Enemy Swim Day Schaot

Isleta Pueblo Day Schoot

Navajo Preparatory
School

Wingate High School
Pueblo Pintado Commu-
nity School

Bread Springs Day School
Ojo Encino Day School
Chemawa iIndian School

Beclabito Day School

Leupp School

Dilcon Community
School

Porcupine Day School

Crown Point Community
School

Muckleshoot Tribal
School

Dennehotso Boarding
School
Circle of Life Survival
Schoal

Keams Canyon Elemen-
tary School

Rough Rock Commurity
School

Crow Creek Elementary/
MiddlefHigh School

Kaibeto Boarding School
Blackieet Dormitory
Beatrice Rafferty School
Little Singer Community

School
Cove Day School

PREVIOUS WHOL

ACEMENT PRICRITY LISTS
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A few points to note:

* Prior ta FY 1993, the Bureau developed an annual prioritized list of schools needing complete replacement;
however, this generated multiple yearly lists, and many schools on these lists went unfunded due to a chang-
ing list the next year, Cansequently, Congress directed the Bureau to create a continuous multi-year priority
ranking list for new school construction as of FY 1993,

« For both FY 2000 and FY 2003, the Bureau (through the OFMC} administered an application process atiow-
ing all interested schools to apply. OFMC provided detailed application instructions, created a comprehen-
sive scoring system, and selected, via an evaluation committee, prioritized schools in rank order.

« in FY 2004, Congress requested that the Bureau develop another list of priorities for new school construc-
tion to identify a sufficient number of schools to allow continual replacement through FY 2007. The Bureau,
via OFMC, created this FY 2004 list by reviewing FMIS data and identifying likely schools in need. in turn,
OFMC retained a contractor who conducted a site review and rating of visited schools.
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Appendix G Current FI&R Formula Description se
The following appendix provides detailed background on the existing FI&R scoring and rankings processes.

FMIS Categories and Ranking

FMIS itself, based on policies applied to the entire DOV, categorizes each proposed construction or mainte-
nance project into one of nine “ranking categories” (e.g., “Critical Mealth and Safety Deferred Maintenance”)
Each of these categories has a weighting factor of from 1 to 10

CHSdm  Critical Heath and Safety Deferred Maintenance - A facility deferred maintenance need that
poses a serious threat to public or emplovee safety or health, Examples: 10
* Repair fire alarm
* Fire sprinkler protection systerm repair

CHSei Critical Health and Safety Capital Improvements - A condition that poses a serious threat to
public or employee safety or health and can only be reasonably abated by the construction of Q
some capital improvements. Examples:
« Install & fire alarm or sprinkler system where one does not exist
* Repair or replacement of a facility with structural failure

EPHPEScE Energy Policy, High Performance, Sustainable Buildings CJ - Policy Act of 2005 or the guiding
principles of the Memorandum of Understandiing for High Performance and Sustainable Buildings
Deferred Maintenance and/or Capital Improvement Needs,

v

Chdm Critical Mission Deferred Maintenance - A facility-deferred maintenance need that poses a
serious theeat to a Bureau's ability to carry out its assigned mission. Examples: 4
* Replacement of facility's deteriorated generator that supplies power (o a mission-gritical asset
* Repair of deferred maintenance tems that i not accomplished quickly compromises the
public’s investment in the structure

CCet Code Compliance Capital Impr - Afacility capital improvement need that will meet
compliance with codes, standards, and laws, Example: 4
* Providing acc ty 1o comply with ADA

Ocdmy Other Deferred Maintenance - A facility deferred maintenance need that will improve public
or employee safety, health, or accessibility; complete unmet programmatic needs and man- 3
dated programs; protect natural or cultural sesources, or improve a facility’s ability o cary out
its assigned mission. Examp!
* Facility repair or rehabilitation to increase program efficiency
* Repair o maintenance of existing systems or system component

Oci Other Capital tmprovements Heath and Safety Deferred Maintenance - Other capital im-
provement is the construction of a new facility or the expansion or rehabilitation of an existing 1
facility to accommodate a change of function or new mission requirements. Examples:
¢ Construction of a new school or dormitory
* Malor alterations to a school dormmitory to convert its function to academic classroom use
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Relative Weighted Score per Backlog

The FI&R formula then weights each backlog in the system for a particular school, For instance, imagine a
school with a Critical Health and Safety deferred maintenance backlog at an estimated cost of $26,196. To get
the relative weighted score for this backlog, the estimated cost of the backlog is divided by the estimated total
cost of all backlogs for this school multiplied by the category weighting (in this case 10, the highest ranking or
weight). So, if the estimated total cost of all backiogs for a school is $492.495, then this particular backlog has
a weight of 0.5319. To keep the scores clear, this initial weighting is multiplied by 100 to get the final relative
weighted project score. The formula and our example:

» (Backlogs costiotal cost of all backlogs) x weighted factor for that backlog x 100 = weighted relative score for
that backlog

* {$26.196/$492,495) X 10 X 100 = 53.

choot A 0.11046 i ] g i 05 3.B1%
SchoolA  0.11046 H ¥ CrSdm 10 4 § 26,196 6.36% 5319
School A 0.11046 M 1 CHSdm 14 13 5342778 83.25% £96.00
School A 0.11046 M 2 CHSdm 4 7 4.28% 3578
School A 011046 M 3 Odm 3 a9 5.31% 4435
TOTALS 100% 836.08

Two things to note: 11if the backlog is not entered into the FMIS system, it is never given a score, and this may
affect the school's overall eligibility for FI&R funding, and; 2) accurate cost estimates are important because if they
are inaccurate, the project score is inaccurate as well.

Relative Weighted Score per School

Once the relative weighted scores per backlog are calculated, the caleulation for the school as a whole is
simple. All of the relative weighted project scores are added to get the total relative weighted score per school,
There are a few important things to note about this calculation. The refative weighted score per school is not
affected by the number or cast of backlogs. A school rated in high need under the FI&R formula would have
several critical backlogs in health and safety (i.e., high category weights) relative to the school's overall back-
logs and their cost. Schools with the most backlogs or the highest scores do not necessarily come out with the
highest refative weighted score per school across the system. For instance, in a past fiscal year, the Yakama
Tribal School had the highest overall FI&R ranking with a total estimate backlogs cost of just under $500,000.
There were several schools with much more costly total backlogs (in the millions) who ranked lower in the total
scoring, but whose expensive backlogs had lower weight factors.

Also, it is impartant to note that this score does not account for any critical educational need. Scores are based
on facility or physical issues such as heaith and safety. energy. and so forth. There is not a category for impor-
tant or essential educational needs. So, for instance, a critical mission-deferred maintenance backlog has a
lower category ranking than a health and safety backlog. A room essential for teaching first graders reading may
not be usable without a critical mission backlog project, but since that project has a lower category score (4
versus 10, it is possible it won't get funded for some time. And, if the reading room is in suitable condition (e,
no backlogsy but is simply too small to be useful for the aumber of students, then that educatianal need is in no

way captured by the current FI&R formula.
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Assel Prioe

In addition to the relative weighted score per school, the FI&R formula takes into account how critical the particu-
far buildings with backlogs in that schoot buildings are to the overall educational mission. To do this, an AP} is also
calculated, Every building within a school is given an asset priority ranking. That ranking is basedt on the criticality of
building to overall education (e.g., maintenance shed as less critical than a classroom building). Each building can
have a maximum AP| score of 100. The ranking has three components: mission criticality (is it critical to education?);
operations {is it critical to the functioning of the school?); and substitution (can the function be done in a different
building?). Each building with a backlog is scored and these individual building scores are combined. Then, to scale
or average the scores, the sum of the individual building scares is divided by the total number of buildings. This
yields an API average. For instance, in our example school, there are six buildings, all with an AP score of 100, and
s0 the school as a whole has an API of 100.

Overall Schoot or Location Score (Final Project Score)

To get the final score used to compate a school against alf other schools with backlogs in the FMIS system, the two

scores need to be added together—the relative weighted score per school and the APL The FI&R formuta gives a greater

weight to the weighted relative score than to the API. To get the complete school or location score, the AP is multiplied

by 25 percent {X 10 again just to keep the same relative scale in numbers) and the relative weighted score is multiplied

by 75 percent, In our example, the school relative weighted score of 836.08 is mutltiplied X 75 percent and added to

100 X 25 percent X 10 1o vield an overal location or school score of 877. The formula and our example:

* (Weighted relative scores of all backlogs x 75%) + (AP} Average (the priority of all the buildings with backlogs
in that school X10 for scaling) X 25%) = final overali project score

® 836.08 X 75% = 627 and 100 X 25% X 10 = 250. 627 + 250 = 877

The following matrix ilfustrates the calculations to obtain this overall Jocation score in more detail.

11046 B EPHPB! 7 L B1% &
School A 0.11046 H 1 CHSdm 10 4 $26,196 6.36% 53.19
School A 0.11046 M 1 CHSdm 0 13 $ 342,778 83.25% 69600
School A 011046 M 2 CHSdm 4 7 § 44,049 4.28% 357
School A 0.11046 M 3 Odm 3 9 §72,815 5.31% 4435

TOTALS  $ 492,495 100% 836.08 627

School A 17 School, Day 60 20 20 100
School A ey School, Day 60 20 20 100
School A 3T Office 60 20 20 100
School A 47 Office [58 20 20 100
School A a7 School, 50 20 20 100

Vocational

Shop
Schoot A 6A Office 60 20 20 100

TOTAL 600 100 250

FINAL PROJECT SCORE 877

SCRIPTION
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Comparison of Schools

Once the location or school score is determined, it can be compared to all the other school location scores
to prioritize projects across the system. An example of a location score ranking from a previous fiscal year is
included below:

akama Tribal School $492,495

Cibecue Community Schaol 2009 0.2577 78 $2,709,091
Lukachukai Boarding School 2009 629.8443 0.3817 74 $2,942,192
Coeur D'Alene Tribal School 2009 628.6586 0.0861 22 $957,673
Bug-O-Nay-CGe-Shig School 2009 6062827 (1.0243 27 $411,524
Kin Dah Lichi’t Olta (Kintichee) 2009 53799163 0.1935 17 $798,118
Hotevilla Bacavi Community School 2009 5679706 0.5464 70 $2,383,182
Sho-8an School District No. 512 2009 5590765 6.0382 9 $296,514
Cottonwood Day School 2009 5540987 03174 4 $619,294
Marty indian School 2009 551.4163 00614 48 $1,339,255
T'tis Nazbas Community School 2010 547 4448 0.3834 204 $7,778,987
Nenahnezad Boarding School 2009 528.4948 0.2418 "7 §3,464,395

Facilities Condition Index

The FCH is a separate index that uses a different formula for calculation. Note that *facility” in this usage means
an entire school and not a particular building. 1t is related 10 the FI&R rankings in that, if a school does not
have a “poor” condition as determined by the FCI, then it is not likely to receive FI&R monies even if its FI&R
score and ranking is high. Thus, the FCI serves as a kind of “check” to make sure schools in most need are
receiving the limited funding available,

The FCi formuta is:
FCI = Cost of Deficiencies / Current Replacement Value

The FCIprovides a simple, valid, and quantifiable indication of the relative condition of a facility or group of
facilities for comparisons with other facilities, and groups of facilities: the higher the FCl, the worse the condi-
tion. In general, the condition of the schools is based on FCi values as follows:

* 0.0-0.05 = Good condition
* 0.06-0.10 = Fair condition
* > 0.10 = Poor condition

Because this facility index is calculated for an entire school, not a particuar building within that school, the
£Ct ranges from less than 03 1o as high as in the .50s. A general construction practice is that individual build-
ings whose backlog costs are equal to or greater than 66 percent of the replacement cost of the whole building
should simply be replaced, not renovated or repaired. The FCI, since it's a reflection of an entire schoot cam-
pus, not a building, rarely exceeds that 66 percent threshold because at least some buildings on campus are
likely to be in fair or good condition, That does not mean, however, that individual buildings in a schoa! do not
need to be replaced and it does not mean that a whole new school is not needed.
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@ Anpountability * integrity * Rellabiftty

United States Government Accountability Office
Washington, DC 20548

March 21, 2013

The Honorable Mike Simpson

Chairman

Subcommittee on Interior, Environment, and Related Agencies
Committee on Appropriations

House of Representatives

Dear Mr. Chairman:

It was a pleasure to appear before your subcommittee on February 27, 2013, to discuss the
preliminary results of the work you requested on management of the Department of the
Interior’s (Interior) Bureau of Indian Education {BIE) schools." This letter responds to your
request that I provide answers to questions for the record from the hearing. The questions,
along with my responses, follow,

Questions from Chairman Simpson

I. Relative to other measures, how critical is per pupil funding as a measure of
whether the federal government is doing enough to educate American Indians?

Answer:

Per pupil funding is significant, but not the sole measure to consider when assessing the
adequacy of federal support for Indian education. It is important to consider the full range of
funds that may be available to BIE schools, including those from the Department of
Education and other agencies. Also, it is difficult to compare funding for BIE schools to that
for public schools because BIE schools have expenditures that public schools do not,
including housing some students in boarding facilities,

2. Are Department of Defense schools in better condition than BIE schools?

Answers
Since we were not asked to examine the condition of DOD schools, we have not conducted
the work necessary to answer this question,

*GAOQ, Indian Affairs: Management Challenges Continue to Hinder Efforts to Improve Indian Education, GAQ-13-
342T, (Washington, D.C.; Fehruary 27, 2013).
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3. Do Department of Defense students score higher on tests than BIE students?

If so, do you think the Department of Defense school system’s ability to retain full
operational control over all its schools, and therefore its ability to establish
standardized curricula, testing, and evaluations, is a contributing factor?

Answer:

According to data from the Department of Education, students attending Department of
Defense (DOD) schools score significantly higher than BIE students and higher than the
national average on the National Assessment of Educational Progress. For 2011, the scores
were as follows:

National Assessment of Education Progress Scores, 2011

National DOD BIE Schools
Average Schools
Math, Grade 4 240 241 213
Math, Grade 8 283 288 249
Reading, Grade 4 220 229 182
Reading, Grade 8 264 272 234

SOURCE: U.S. Department of Education, Institute of Education Sciences, National
Center for Education Statistics

Department of Defense Educational Activity (DODEA) officials reported that they are
currently undertaking a study to determine whether its organizational structure allows it to
provide services as efficiently as possible. However, it is difficult to determine to what extent
DODEA’s autonomy affects student achievement.

4. According to your written testimony, the 1999 National Academy of Public
Administration (NAPA) report® recommended that BIA should cenfralize some
administrative functions. After 13 years and no less than $4 million invested by this
subcommittee to implement those NAPA recommendations, a follow-up study
known as the Bronner report’ recently recommended decentralization,

How is any organization expected to make sense of these seemingly conflicting
recommendations, and how does it avoid repeating mistakes of the past?

Answer:
GAO’s research has found that a high-functioning organization must have a clear and
compelling mission, focus on the needs of its clients, and manage staff strategically.* In

Nationat Academy of Pubiic Administration, A Study of Management and Administration: The Bureau of Indian
Affairs (1999).

3Bronner Group, Final Report: Examination, Evaluation, and Recommendations for Support Functions {March
2012).

*GAQ, 21st Century Challenges: Transforming Govemment to Mest Current and Emerging Challenges, GAO-05-
830T (Washington, D.C.: July 13, 2005).
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1999, the NAPA study recommended the centralization of some administrative functions. In
response, Indian Affairs centralized all administrative functions into a separate office, the
Deputy Assistant Secretary of Management (DAS-M). The Bronner report sought to correct
what it considered to be over-centralization of functions by recommending some
decentralization. Bronner recommended a hybrid structure, in which a smaller DAS-M
organization would be responsible for setting the standards for functional performance and
establishing Indian Affairs’ office support policies, procedures, and processes and providing
automated solutions. In addition, authority over and accountability for local administrative
functions would be delegated to the BIA Regional Directors and the BIE Associate Deputy
Directors in the field.

What sort of experience does GAO have in helping agencies such as Indian Affairs
through organizational change?

Answer:
GAO has conducted a broad body of work that can assist agencies undergoing organizational

change. This includes reports on organizational transformation and performance measures.
For example, we have undertaken a body of work to help the Department of Homeland
Security (DHS) with its transformation, particularly in the area of management. Although
GAO still includes “Strengthening DHS’s Management Functions™ on our 2013 high risk
list,” the agency has made progress in implementing reforms in close communication with
GAO (for additional information on the high risk list, see www.gao.gov/highrisk). Another
example includes reviews we conducted in 2008 and 2009 examining the District of
Columbia’s efforts to reform its public school system.® We examined what the District has
done to improve accountability and performance of the D.C. public schools and made
recommendations for further improvements.

5. As part of this ongoing study, have you seen any evidence to suggest that some of the
funds appropriated for Indian Education by this subcommittee are wasted?

Answer:

Our study is ongoing; if we find instances of waste or abuse, we will notify this
subcommittee and refer our findings to the appropriate oversight body, primarily Interior’s
Office of the Inspector General.

6. Your written testimony states that as part of this ongoing study that you visited
several public schools and BIE schools.

SGAO, 2013 High-Risk: An Update, GAO-13-359T, (Washington, D.C.: February 14, 2013).

6GAO District of Columbia Public Schools: While Early Reform Efforts Tackle Critical Management Issues, A
District-Wide Strategic Plan Would Help Guide Long-Term Efforts, GAQ-08-549T (Washington, D.C.: March 14,
2008} and District of Columbia Public Schools: important Steps Taken fto Continue Reform Efforts, But
Enhanced Planning Could Improve implementation and Sustainability, GAC-09-619 {(Washington, D.C.. June 26,
2009).
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Would you please compare and contrast what you witnessed at those various schools, in
terms of the condition of the facilities, the resources and materials available to the
students, and any other characteristics you’d like to include?

Answer:

Our findings to date are preliminary. In the course of our study, we will look at BIE school
facilities, operations, and teacher recruitment and retention. To date, we have visited BIE
schools and public schools that serve the Oglala Sioux Tribe in Pine Ridge, S.D. and the
Mississippi Band of Choctaw Indians, where we interviewed administrators and teachers. We
plan to conduct an additional site visit in the spring of this year to complete our work.

Do you intend to visit Department of Defense schools as part of this study?

Answer:
We are only visiting public schools in proximity to BIE schools. There are no DOD schools

located near BIE schools..

7. Please elaborate on the statement from your written testimony that tribal school
officials in Mississippi are unsure whether they should invest in repairs or rent
additional modular classrooms as they have not been told when or if the department
will construct new facilities.

Answer:

School officials reported that they are not kept informed of their status on the Replacement
School Priority List, nor when they can expect to obtain additional resources/funding for
construction. This may be because the most recent Replacement School Priority List was
developed in 2004, and no updates have been made since that time. One school we visited
was originally built for a student population of 350, but is now serving 650 students.
Although the school is in need of expansion, the principal is under the impression that if she
makes repairs or expands capacity by purchasing mobile units, the school will move further
down on the school replacement priority list. She also continues to hope for a new school in
the near future and is reluctant to spend needed funds on repairs to a building that may soon
be torn down. BIE officials reported that recent funding for construction has been used for
building additions to schools, rather than building entirely new schools. This conflicting
information indicates there is a lack of communication between BIE schools and the Indian
Affairs’ officials who develop the Replacement School Priority List.

8. With respect to Indian education, would you please compare and contrast Indian
Affairs’ major management challenges within its control versus those that are
largely out of its control?

Answer:

There are a range of mechanisms that federal agencies can use to lead and implement
interagency collaboration, improve communication, and strengthen accountability. Within
Indian Affairs, there are two offices that support BIE schools: BIE and the office of the
Deputy Assistant Secretary for Management (DAS-M). There is evidence that there are
incompatible procedures and a lack of defined roles between these two entities that may
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result in delays in BIE schools and students obtaining needed services. Indian Affairs could
better define and agree on the roles and responsibilities of the offices responsible for
supporting BIE schools. We have previously reported on a range of mechanisms that could
improve interagency collaboration, such as working groups and regularly scheduled
meetings.” Further, Indian Affairs does not know if DAS-M staff have the requisite expertise
needed for working on BIE-related tasks. We have previously reported on the importance of
strategic workforce planning, such as performing a workforce analysis to determine if
agencies have the appropriate number of staff with the right skills.

To a large extent, BIE must seek cooperation from tribes to make reforms in tribally-operated
schools which make up the majority of BIE funded schools. BIE and the Department of
Education (Education) are exploring through an interagency committee ways to support
BIE’s efforts to monitor and enforce compliance with the requirements of the funding
Education provides to BIE, particularly to tribally-operated schools. Indian Affairs could take
a similar approach for funds provided by Interior to support BIE funded schools.

Which of those management challenges out of Indian Affairs’ control might be
within the purview of either the Administration or Congress?

Answer:

The Office of Management and Budget could work with the Department of the Interior
(Interior) to help ensure that they are meeting their goals related to Indian education,
including strategic planning, and performance and accountability measures. Congress could
work with Interior to set priority goals for Indian education as well as determine what plans
and reports would be useful to congressional committees in their policy making, including
reports on the physical condition of BIE funded schools

9. How would you grade the BIE in terms of whether it is achieving its mission to
provide quality education to American Indian students, and what statistics and
other facts are you using to arrive at that grade?

Answer:

As I indicated in my written statement, there are significant gaps in educational outcomes for
American Indian students in BIE schools compared with public schools.® Specifically, fourth
and eighth grade reading and math scores were higher for Indian students in public schools
than those in BIE-schools. Additionally, the high school graduation rate for BIE students for
the 2008-2009 school year was 52 percent, compared to the national average for public
school students of 76 percent.’

In your opinion, what statistics and other data are not being collected now that
could help evaluate the BIE in the future?

Ao, Managing For Results: Key Considerations for Implementing Interagency Coflaborative Mechanisms,
GAD-12-1022 (Washington, D.C.: Sept, 27, 2012).

U.S. Department of Education, National Center for Education Statistics, National Indian Education Study 2011,
July 2012).

Bureau of Indian Affairs Office of indian Education Programs, Bureau-Wide Annual Report Card 2008-2009, and
National Center for Education Statistics, The Condition of Education 2012 (May 2012).
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Answer:

As I discussed in my written statement, BIE uses the accountability measures of the 23
respective states where its schools are located. Recently, Education allowed 16 of 23 of these
states to change their assessments and the methodology for calculating their schools’
proficiency level. This has affected BIE’s ability to calculate the proficiency of its schools in
a timely manner. Currently, BIE is seeking to revise its regulations that require it to use the
23 states” accountability systems.

10. In your written testimony, you state that in previous studies GAO found that
frequent changes in leadership may complicate efforts to improve student
achievement, and that lack of leadership negatively affects an organization’s ability
to function effectively and to sustain focus on key initiatives. Is leadership turnover
within Indian Affairs generally more frequent than a government-wide average, or
about the same?

Answer:

GAO does not have sufficient information on whether leadership turnover in Indian Affairs is
greater than that in other federal agencies. We have conducted extensive research on both
management and education issues and found that organizational results and transformational
efforts, like those needed to improve student achievement or address long-standing
management challenges, can take years to achieve. ' Further, high turnover, especially
among politically appointed leaders, can make it difficult to follow through with
organizational transformation for the same reason, the length of time often needed to provide
meaningful and sustainable results.

In your opinion, what is causing the turnover at Indian Affairs?

Answer:

Although we are uncertain about the specific reasons for turnover at Indian Affairs, one
former BIE Director told us that his departure was influenced by his perception that BIE
could not functjon effectively because it had no control over many of the components that
would be necessary to improve education for Indian students. In a memo to the Secretary, he
also stated that the challenges facing BIE cannot be overcome until basic structure and
governance issues are addressed and resolved.

11. Your written testimony states that both BIE and the Department of Education
consider BIE schools, unlike public schools, to have the responsibilities of both
school districts and schools, even though many of these individual schools are small
in size and lack the organizational capacity to function as a school district. Can you

1°GA0, District of Columbia Public Schools: Important Steps Taken to Continue Reform Efforts, But Enhanced
Pianning Could Imprave implementation and Sustainability, GAO-09-619 (Washington, D.C.: June 26, 2009);
GAQ, Organizationai Transformation: implementing Chief Operating Officer/Chief Management Officer Poasitions
in Federal Agencies, GAQ-08-34 (Washington, D.C.. November 1, 2007}, GAO, Recovering Servicemembers
and Veterans: Sustained Leadership Attention and Systematic Oversight Needed to Resolve Persistent
Problems Affecting Care and Benefits, GAO-13-5 (Washington, D.C.: Nov. 16, 2012) and Architect of the Capitol:
Committed, Sustained Leadership Needed to Continue Progress, GAO-07-407 {Washington, D.C.: Feb. 28,
2007).
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please clarify? Which individual BIE schools—tribally operated, BIE operated, or
both-—are treated as school districts and why?

Answer:

According to an MOU signed by BIE and Education in Dec 2012, all BIE-funded schools
have the responsibility of both a school and a school district. However, we have not as yet
conducted the work necessary to answer this question.

12. You testified that management challenges such as fragmented administrative
structures and frequent leadership turnover have continued to hinder efforts to
improve Indian education. Is it probable that the high turnover at BIE could be at
least partially attributed to management challenges such as fragmented
administrative structures—in other words is the turnover more of a symptom than a
cause of these management challenges?

Answer:

BIE officials have expressed concern about their lack of authority over administrative
responsibilities that impact learning, such as school facilities and contracts for educational
services. At least one BIE official questioned whether a bureau that does not have control
over its resources or people dedicated to the success of its mission could be successful. While
there have been several BIE directors and acting directors since 2000, one individual we
spoke with who have held this position told us he faced challenges dealing with the lack of
continuity elsewhere in Indian Affairs. Based on these views, one may surmise that
administrative challenges may contribute to leadership turnover within BIE.

Given that education responsibilities are divided between the BIE, the BIA, and the
Assistant Secretary’s office, is it understandable if the BIE director feels all of the
responsibility without having all of the authority?

Answer:

The BIE director is responsible for directing and managing all education functions, including
forming policies and procedures, supervising all program activities, and approving funding
for education functions, However, when compared with state education agencies and the
Department of Defense Education Activity, which have responsibility for administrative
functions, the BIE and its director have limited authority over several functions that may
critically affect educational outcomes.

13. You testified that school governance remains an issue, in that BIE’s influence is
limited because most schools are tribally operated—implying that tribally operated
schools would perform better if BIE could exert more influence. Yet Mr. Washburn
testified that increasing the proportion of tribally-run schools would be an
improvement. Are these contradictory conclusions, and, if so, how does the
subcommittee rectify them?

Answer:

It may be possible to increase the number of tribally operated schools, while allowing BIE to
exercise an appropriate level of influence over schools. As referenced in my written
statement, BIE administers, oversees, and provides technical support for a number of
programs. As noted above, BIE is working with Education officials, under an MOU signed

Page 7
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by the agencies in December 2012, to support BIE responsibilities to monitor and enforce
compliance with requirements of Education programs, as well as meet other SEA
responsibilities, particularly with respect to tribally controlled grant and contract schools.
Having accountability mechanisms in place for both Education and BIE-funded programs for
tribally controlled schools is critical for ensuring federal funds are used for their intended
purpose and with the overall goal of improving student performance. For example, BIE and
Education are exploring the option of having Education establish conditions for the funding it
provides to BIE consistent with applicable laws.

Question from Mr, Valadao

14. You note BIE’s abilities to influence BIE funded schools are limited because most
schools are tribally operated. Respecting each tribe’s rights to sovereignty, how do
you propose the BIE address this issue to improve student education and outcomes?

Answer:

As noted above, having accountability mechanisms in place for both Education and BIE-
funded programs for tribally controlled schools is critical for ensuring federal funds are used
for their intended purpose and with the overall goal of improving student performance. We
may obtain additional information on these issues as we complete work for our report to be
issued later this year.

If you or other members of the subcommittee have any additional questions about the
preliminary results of our work on management of the Department of the Interior’s (Interior)
Bureau of Indian Education (BIE) schools, please contact me at (202) 512-7215 or
scottg(@gao.gov.

George A. Scott
Director, Education, Workforce and Income Security

Page 8
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U.S. House of Representatives
Committee on Appropriations
Subcommittee on Interior, Environment, and Related Agencies
Oversight Hearing: Indian Education
February 27, 2013
B-308 Rayburn HOB

Questions for the Record for Dr. Shotton

Questions from the Subcommittee:

QL

School Conditions

Your written statement stresses the need for increased funding to improve the
condition of BIE schools, and rightfully so, because nobody should be in a school
that, as the Inspector General has said, has “the potential to seriously injure or kill
students and faculty.”

In your opinion, if this subcommittee somehow could come up with an additional $1
million, or $10 million, or even $100 million for Indian Education, is the first
priority to improve the condition of the schools before addressing other influencing
factors both on- and off-campus?

Answer:

Q2.

Regardless of any increase in appropriations, a holistic approach is necessary for the
success of our children, The National Indian Education Association (NIEA) believes this
approach should include culturally-respectful curricula and adequate teacher training to
ensure those teaching Native children understand cultural traditions and the importance
of culture-based learning. To provide such an approach, however, the school must first be
a facility that ensures safe learning. Children must have a safe, structurally-sound facility
that is free from distraction. Native students cannot be expected to increase student
achievement unless there are adequate conditions in which to learn.

There is currently a school in Representative McCollum’s district that was originally
intended to be temporary structure. However, the facility is still in use after a number of
years. The school can barely keep out the harsh cold of the Minnesota winters, are
unsatisfactory and a danger to the students they serve. This problem is prevalent across
many Native communities. While NIEA agrees there are other influencing factors
affecting Native education, the federal government must first provide a safe environment
in which to learn.

Trust Responsibility
In your written testimony, you state, “While DOD budgets are often easy to justify
for military purposes, it is equally as important that Congress defends spending on

Native populations to fulfill the trust responsibility.”

In your opinion, is the problem due to the fact that most Members don’t understand
the trust responsibility well enough to defend it or do you see another reason here?

For the record, please explain the trust responsibility as it pertains to Indian
education.
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Is the Indian education trust responsibility specific about building and maintaining
schools?

Defense costs are often easy to justify due to military needs around the world. Within
such costs, there is a necessity to provide services, such as education and family
assistance, for the service members who serve this country so courageously. NIEA
supports such education services that provide support to military families. Further, there
is a disproportionately high number of Natives serving in the armed forces whose
families benefit from such programs.

The current congressional misunderstanding or ignorance of the United States” trust
responsibility is a problem that maintains inequality between the United States two
federally-funded school systems — Department of Defense Schools and federally-funded
Native serving institutions. Native students attending such schools should have the same
educational opportunities as those of other U.S. citizens. This includes the ability to
participate in the benefits of all U.S. education programs and services.

Congress must understand that unlike other populations, providing education to our
Native populations is a federal obligation because of the unique legal status of Native
Americans under the United States Constitution. When Native populations ceded certain
lands - lands which now constitute the United States — agreements were made between
tribes and the United States government that established a "trust" responsibility for the
safety and well-being of Indian peoples in perpetuity. A number of treaties — the 1858
Treaty entered into with the Yankton Sioux Tribe, the 1868 Ft. Laramie Treaty entered
into with the Sioux Nation, and the 1858 Treaty with the Ponca Nation, among others —
specifically outlined the provision of general education, nutrition, and health care.
Therefore, the federal trust responsibility for Native education — and the inclusion of
providing a safe learning environment — must be recognized in all education policies.

School Construction and Maintenance

In your written testimony you state that, “single maintenance projects for facilities
that require replacement are often undesirable to such schools. Native leaders worry
that accepting a piecemeal construction project will push their school further down
the school replacement priority list.”

Are you saying that there is a disincentive to try and maintain an old facility
because, the better shape it is in, the less likely it will be a priority for eventual
replacement?

NIEA membership and our tribal partners have highlighted that in BIE conversations,
they were told that completing individual maintenance projects, rather than much-needed
facility replacement, could potentially push their facility farther down the school priority
list as it is upgraded by individual projects. There is no disincentive to maintain a proper
facility, but tribes worry that accepting projects in a piecemeal fashion will not address
the spectrum of issues, such as overall structural integrity, that affect numerous facilities
across the country.
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The necessary action is replacement. Our Native partners worry that fragmentary
solutions will address only a few issues, while ignoring larger concerns. Focusing solely
on maintenance and repair will not address the replacement needs for schools in poor
condition. Tribes and schools will have to wait longer until the bulk of the issues
affecting that facility are addressed.

You mention the need for BIA to update and publicly release two lists: “BIA
Funded Schools in Poor Condition” and “Tribal Priority Construction”.

Please explain how these lists currently work, how they’re supposed to work, and
how tribes use these lists for planning purposes.

As mentioned, there are two lists: the Tribal Priority Construction List and the
index of BIA schools in Poor Condition.

Tribal Priority Construction List

The Bureau of Indian Education (BIE) school construction priority list determines the
order in which the Bureau of Indian Affairs (BIA) requests Congressional appropriations
to fund the major repair and replacement construction of BIE academic facilities. The
priority list forms the basis for five year construction and facilities programs. In order to
have sufficient time for planning and design, the list is formulated prior to Congressional
appropriation of funds for construction. Funding and scheduling for these projects is
contingent on the Congressional budget process.

The current priority list for replacement school construction was last formulated in 2003
and published in 2004. The BIA anticipated the program to last for five years, However,
because Congress did not make sufficient appropriations to cover all of the projects, the
program announced in 2004 continues to be underway, with three incomplete projects on
the current list.

All BIE schools and facilities are considered for the construction priority list. The BIA
conducts a condition assessment of every school and identifies those schools with critica
health and safety concerns. Then, through a competitive bid process, the BIA selects an
independent contractor experienced in facilities construction to conduct a site review of
each of the identified schools' core academic and/or dormitory facility. The contractor
then rates each school based on the following criteria, in order of priority:

1) Health and safety deficiencies

2) Environmental deficiencies

3) Accessibility for persons with disabilities

4) Condition of existing utilities and site improvements

The schools are ranked from worst to better condition. Those in the worst condition take
first priority on the list. Because the condition of all BIE schools and facilities are
automatically assessed to be a part of the priority list, tribes cannot actively do anything
to get their school(s) on the priority list.
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NIEA and our partners expected an updated priority construction list early in 2013, but
from recent discussions, this timeline was extended. The new list must be developed
according to recommendations from the NCLB School Facilities and Construction
Negotiated Rulemaking Committee. The three incomplete projects on the current 2004
list will remain at the top of the list, followed by the next priority of projects.

Due to insufficient funds in recent years for major BIE school construction projects, the
BIA has decided to direct all available construction funds to minor repair and
improvement of BIE facilities. While this action will not improve school conditions, it
theoretically will prevent further deterioration. Based on the BIA focus on maintenance,
in March 2013, the Senate moved the Fiscal Year 2013 Continuing Resolution forward,
which eliminated the BIE School Replacement Program by striking $17 million in funds.
The elimination of this program will only continue to put Native children in harm’s way.

Native education stakeholders are pushing the Agency to release an updated list, to not
only highlight the dire need for construction projects to appropriators, but also give tribes
more transparency on possible cost sharing opportunities, funding matches, and future
operations costs of new schools. Without adequate funding, the current backlog for new
projects only grows longer.

Index of BIA Schools in Poor Condition

In late 2009, the Bureau of Indian Affairs released a list of BIA Funded Schools in Poor
Condition as Indicated by Facility Condition Index. That list put the potential cost of
construction for schools in poor condition at $1.3 billion. This huge number highlights
the current conditions of schools serving Native students. Even more worrisome is this
list is sure to have grown since 2009. It is critical that federal officials update and release
anew list to highlight the current index of schools in poor condition.

Q5.  Several years ago this subcommittee attempted a school construction program
somewhat similar to the joint venture facilities construction program in the Indian
‘Health Service, whereby the government agrees to fund operations if the tribe fund:
the construction. It was discontinued shortly thereafter.

What worked and didn’t work with that school construction program?

Should we attempt something like that again, and if so, what should we do
differently?

Answer:
The Indian Health Service (HIS) Joint-Venture Program is extremely popular. The
program basically provides that where a tribe makes a substantial infrastructure
commitment, the United States in turn, promises to provide agreed upon levels of
staffing.

This is a model that, for those tribes that could afford to build a school, would make a lot
of sense. The main issue is that most tribes with BIE schools are not necessarily the
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tribes with the funding capacity to construct a new school, even with the promise that it
will be staffed or provided other levels of support by the federal government.

Based on the popularity of the IHS Joint Venture Program, NIEA recommends that under
the right circumstances, such a model could be used again. However, only a handful of
tribes would be able to take advantage of the program. And such a program would not
alleviate the issues facing many of the tribes with schools in the worst condition due to
geographical isolation and lack of capacity for such ventures. The tribes in the worst
situation would see relatively little benefit, while funds would be redirected to tribes with
the capacity and money to fund such construction projects. Tribes that cannot afford to
build or participate in joint ventures, should not face seeing their schools pushed further
down the priority construction list in order to preference joint-venture opportunities.

Funding Allocation
Your written statement says, “BIA must distribute information to tribes, school
administrators, Native community leaders, and appropriators to guarantee correct

funding allocation.”

For the record, please list all the information that you believe the BIA must
distribute and why.

What do you mean by “correct” funding allocation?

Answer:

Q7.

Regarding language in the written testimony, NIEA suggests that agencies should be as
transparent as possible and should continually keep Native partners briefed and educated
through the release of timely, accurate information, such as construction lists. This would
help Native partners understand the needs or timelines of potential projects as well as
provide important information to appropriators so congressional members have an accurate
and constant understanding of funding allocation and how appropriations will positively
address the hardships facing Native students.

Administrative Costs

Your written statement says, “Increasing administrative costs within an agency is
unacceptable when it diminishes the facilities serving Native children.”

What increasing administrative costs do you mean? For fiscal year 2013, Indian
Affairs proposed a $13 million reduction in administrative costs.

Answer:

While there have been recent calls for addressing administrative costs, for instance the
reductions in FY 2013. Previously, there was a trend in growth for the BIE’s management
budget. As recently as 2010, there was testimony submitted during a Tribal Consultation
Meeting at Pine Ridge High School by Theodore L. Hamilton, a BIE superintendent, who
specified in his testimony about the explosive growth of bureaucracy. On pages 22 and
23 of that testimony, there is a graph illustrating 165% growth in the BIE management
budget between FY 2005 - FY 2010. Hamilton goes on to say that, “put simply, from a
funding perspective, the BIE has been slowly starving the schools of resources while
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building a ‘state’ infrastructure.”

NIEA is happy to see recent efforts to reduce bureaucracy. However, there must be
assurances and protections from future bureaucratic growth and inefficiencies. Funding
administrative costs must be avoided, so resources can more effectively impact our
Native children locally. NIEA and our partners ask this Subcommittee to provide
important oversight to protect from increasing administrative costs in the future.

Q8.  Your written statement says, “DOI should establish a tribal advisory committee to
advise the Secretary of the Interior on policy issues and budget development for the
BIE school system.”

There is already a Tribal/Interior Budget Council (TIBC). Why is there a need for
another advisory committee?

Answer:
NIEA understands the Tribal/Interior Budget Council (TBIC) has been a successful and
important committee, which addresses issues and provides a forum for the government-
to-government relationship between tribes and the federal government. However, NIEA
would like to see the establishment of a tribal advisory committee to advise the Secretary
of the Interior on policy issues and budget development specifically for the BIE school
system.

There has never been a formal, established mechanism for tribally-operated schools to
raise issues and provide substantive advice to the Secretary on an on-going basis —
especially on the development of the budget request for programs serving BIE schools.
While TBIC provides an outlet and forum for discussion of topics regarding the entire
Department of the Interior, it encompasses too many different funding issues. There
should be a more focused discussion regarding BIE and the welfare of our Native
Students. Also, TIBC representatives tend to be tribal leaders, not education leaders, so
they are not in the best position to provide guidance on how to maximize expenditures
with a focus on student outcomes. There must be knowledgeable partners at the table who
understand the intricate nature of the BIE budget to consult directly with the Secretary on
needed issues.

Q9. In your written statement, you recommend that BIA contract with Tribal Colleges
and Universities to provide professional development for the dedicated professionals
who work in BIE schools, instead of contracting with “outside” sources.

Are those contracts generally open for competitive bidding, and do Tribal Colleges
and Universities compete for those contracts?

Answer:
Through NIEA’s work with the American Indian Higher Education Consortium (AIHEC)
who serves as a network for the nation’s 37 tribal colleges and universities (TCUs), our
organization understands that such contracts have not been competitive in the past. The
funding is given to the individual schools, and they ultimately decide how to spend the
money. Often these school districts generally use for-profit firms. Ensuring that TCUs
have the opportunity to compete for such grants, where applicable, would help guarantee
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professional development is provided by people and institutions who understand Native
students and culture.

Additional Questions from Mr. Valadao:

Coordination Challenges

Valadao Q1.
The GAO’s testimony notes that coordination issues rooted in tribal sovereignty
play 2 role in the educational challenges BIE faces in implementing performance
goals. Your testimony, Dr. Shotton, states that one way to improve Indian
Education would be to solicit more tribal input through an advisory panel. Do you
believe this advisory panel conld help overcome some of the coordination challenges
BIE is facing across schools?

How could an advisory panel be used most effectively to improve student outcomes?

Answer:
As mentioned previously, NIEA understands the Tribal/Interior Budget Council (TBIC)
has been a successful and important committee, which addresses issues and provides a
forum for the government-to-government relationship between tribes and the federal
government. This consistent consultation model is critical to ensure coordination and
accountability for the BIE.

Through the establishment of a tribal advisory commitiee specifically focused on the BIE
school system, the panel could ensure better coordination and the inclusion of education
leaders’ knowledge for addressing longstanding issues that decrease Native student
achievement. A formal, established mechanism to raise issues and provide substantive
advice to the Secretary of the Interior on an on-going basis is critical to guarantee
program effectiveness and oversight on budget concerns and policy issues. Because BIE
schools serve numerous tribal nations across the United States, bringing education leaders
from the different regions of the U.S. who understand the varying concerns, such as
needed school replacement, will help the Agency address important issues and factors
negatively affecting student outcomes.

[The following statements were submitted for the record:]
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RAMAH NAVAJO SCHOOL BOARD, INC.

P.O.BOX 16 7 PINE HILL, NEW MEXJICO 87357 * $085.775-325¢ * FAX: 505

TTR-3246

RESPONSE TO FEBRUARY 27,2013, STATEMENT
OF KEVIN K. WASHBURN, ASSISTANT SECRETARY ~ INDIAN AFFAIRS
DEPARTMENT OF THE INTERIOR
BEFORE THE
SUBCOMMITTEE ON INTERIOR, ENVIRONMENT, AND RELATED AGENCIES
COMMITTEE ON APPROPRIATIONS

U.S. HOUSE OF REPRESENTATIVES
March 15, 2013

In his February 27, 2013, statement before this Subcommittee, the Honorable Kevin K.
Washburn, testified that;

The [Bureau of Indian Education] met with the Navajo Nation and Department of
Diné Education to discuss a possible realignment of the educational program on
the Navajo Nation. There are currently 31 BIE-operated schools and 35 grant or
Public Law 93-638 contracted tribally operated schools within the Navajo
Reservation. The concept is to move all Navajo BIE-funded schoots under on
Public Law 100-297 grant with the Navajo Nation. This concept would allow the
Tribe to have more direct impact on the way all of the BIE-funded schools are
administered and operated on Navajo Nation lands. This would provide more
local educational control, increase jobs at the local educational level, and advance
BIE education through the Navajo Nation’s exercise of self-determination over
the education of their children in BIE-funded schools.

The Ramah Navajo School Board, Inc. (RNSB), vehemently opposes this “concept”
because in fact it would provide less local educational control, decrease jobs at the local
educational level, and harm BIE education.

RNSB urges the Subcommittee and the full Committee to oppose any concept that would
place the grant schools administered by RNSB under the control of the Navajo Nation
and to prohibit the Assistant Secretary from imiplementing that concept with respect to
RNSB’s schools.

RNSB’s Role in Indian Self-Determination

RNSB pioneered Indian self~determination in 1970. In 1968, after the State of New
Mexico closed the only accessible public high school for their children, the Ramah
Navajos created their own school and buiit a paved road to get to it.  In so doing, they
created the first ndian-controlled schoo! started from scratch by an Indian community in

1
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the United States since the 19th Century. Later that same year President Nixon cited the
Ramah Navajo achievement as a model for his new Indian self-determination policy.'
Five years later that policy became law; it has been the central pillar of Federal-Indian
relations ever since.

RNSB is a non-profit, tax-exempt organization incorporated in the State of New Mexico.
RNSB is also a school board under the laws of the Navajo Nation and a “local school
board” within the meaning of 25 U.S.C. § 2021(14). RNSB was organized and is
controlled by the members of the Ramah Navajo Chapter, a subdivision of the Navajo
Nation, a federally-recognized Indian tribe. RNSB is a tribal organization authorized by
the Navajo Nation to contract with the Federal Government under the Indian Self-
Determination Act (ISDA), 25 U.S.C. §§ 450 ef seq., and its companion statutes,
including 25 U.S.C. §§ 2501 e seq. RNSB provides federally-funded educational,
health, and charitable programs and services to the members of the Ramah Navajo
community.

The Ramah Navajo community has continued to lead the struggle for Indian self-
determination. In 1978, it established the Pine Hill Health Center, the first health clinic
be contracted under ISDA. It established community radio station KTDB, the first
public radio station operated by an Indian tribe. The Ramah Navajo community has won
a numbzer of court decisions that set favorable precedents for Native Americans across the
nation.

Local Control and the Ramah Navajo Community

The Ramah Navajo community is located in Cibola County in western New Mexico. The
land of the Ramah Navajo Band of Indians is geographically separated from the main
body of the Navajo Nation by over 100 miles. Its territory of about 300 square miles is
“checkerboarded” into tracts owned by the Ramah Band, by Ramah Navajo allottees, by
individual non-Indians, by the Navajo Nation, by the State of New Mexico, and by the
Federal Government.

The Ramah Navajo land is often referred to as a “reservation” and has been regarded as
“Indian country” by the Navajo and federal courts. However, it has never been part of the
formal Navajo Reservation,

To safeguard and consolidate the land base and Ramah Navajo identity, the BIA under
John Collier in 1942 directed that the Ramah Navajos, while recognized as Navajo
Indians and part of the Navajo Nation, be served by the Zuni Sub-Agency., part of the
United Pueblos Agency. Ramah thus became the only Navajo community not within the
Navajo Region of the BIA or, until recently, of the BIE.

! Special Message to the Congress on Indian Affairs (July 8, 1970), Public Papers

of the Presidents: Richard Nixon, 1970, at 564.

2

See, for example, Ramah Navajo Chapter v. Salazar, 567 U.S. 132 8. Ct.
2181 (2012); RNSB v. New Mexico Bureau of Revenue, 458 U.S. 832 (1982); Ramah
Navajo Chapter v. Lujan, 112 F.3d 1455 (10th Cir. 1997); RNSB v. Babbint, 87 F.3d 1338
(D.C. Cir. 1996); RNSB v. Sebelius, U.S.D.C. N.M. No. 6:07-cv-00289, doc. 47 (Feb. 6,
2008) & doc. 99 (Sept. 28.2011).
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On petition from the Ramah Navajos after the formation of the RNSB community-
controlled contract school, the Interior Department in 1972 created the Ramah BIA
Agency, one of only a few Navajo Chapters to have its own agency and the only one of
three Navajo communities not within the main territory of the Navajo Reservation to
have a separate BIA agency.

In 1980 and again in 1983 Congress added federal lands to the Ramah Navajo land base,
declaring that the land was to be held in trust for the Ramah Band of Navajo Indians.’

In 1992 BIA Albuquerque Area Director Sidney Mills, reviewing the history of the
Ramah Band of Navajos and its “largely independent Chapter Administration” “which
acts as a local government to the Ramah Navajo people” and argued that the Ramah Band
of Navajos should be recognized as an “Indian tribe” for certain purposes. He went on
to say that “the Ramah Navajo Chapter (RNC) bears exclusive responsibility, with no
assistance from the Navajo Nation, for providing educational, health, social and
community services for the Ramah Navajo people.”

Over time, the Ramah Navajo community has come to rely on the relationships and
course of dealing that have arisen between it, the Ramah Navajo Agency, and the
Albuquerque offices of the BIA and the BIE. There has been a de facto Government-to-
Govemment relationship The Ramah Navajos are the only Navajo community within the
administrative orbit of the BIA and BIE regional offices in Albuquerque. RNSB
considers its relationship with the Albuquerque BIA and BIE offices to be vital to
protecting its self-determination prerogatives and its very existence as a functioning self-
reliant Navajo community.

In 2008 the BIE transferred RNSB from the jurisdiction of its Albuquerque office to its
office in Gallup, New Mexico serving the Navajo Nation, The Ramah Navajos
vigorously protested this move and filed a lawsuit to reverse it.* The BIE subsequently
restored RNSB to the Albuquerque office and the lawsuit was settled.

The Single Grant Concept

Congress has confirmed that not only tribal control, but community and local control is
essential to Indian self-determination, especially in the educational context.

In the Indian Self-Determination Act, Congress found that “parental and community
control of the educational process is of crucial importance to the Indian people.”’ In the

3

Public Law 96-333, 94 Stat. 1060 (1980); Public Law 97-434 § 1(a), 96 Stat. 2280
(1983), codified at 25 U.S.C. § 459%c).

4 Sidney L. Mills, Area Director, Albuquerque Area Office, Bureau of Indian

Affairs, memorandum to Deputy Commissioner of Indian Affairs, Treating the Ramah
Navdjo Band of Indians (Ramah Navajo Chaprer) as a tribe for Certain Purpose (Nov. 3,
1992).

5 .
6 RNSB v. Salazar, U.8.D.C. N.M. No. 6:09-cv-00774.
! 25 U.S.C. § 450(b)(3).
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Tribally Controlled School Grants Act, Congress declared that “a national goal of the
United States is to provide the resources, processes, and structure that will enable tribes
and local communities to obtain the quantity and quality of educational services and
opportunities that will permit Indian children (1) to compete and excel in areas of their
choice; and (2) to achieve the measure of self-determination essential to their social and
economic well-being.”

RNSB has been successfully operating its schools since 1970. Hundreds of students have
graduated from the Ramah Navajos’ Pine Hill Schools. Many dozens of them have gonc
on to post-secondary education. Before the creation of the Pine Hill Schools only one
Ramah Navajo had ever gone to college.

The Department of Diné Education has never operated any school. The Navajo Nation’s
administration of the Head Start program’ does not inspire confidence that it will be able
to successfully operate K-~12 schools.

Transfer of the RNSB schools to the Department of Diné Education will not only
adversely affect the schools. The schools are the core of RNSB’s operation, but that
operation is integrated with Head Start, scholarship assistance, adult education, and other
education programs that are not part of the Public Law 100-297 grant. Also adversely
affected by transfer of RNSB’s schools would be RNSB’s other programs, including the
Pine Hill Health Center, radio station KTDB, housing assistance, behavioral health and
social services, employment training and assistance, and many other ancillary programs.

Conclusion

The “concept” of placing all Navajo grant and contract schools in a single contract
awarded to the Department of Diné Education would be devastating to the Ramah Navajo
community, destructive of its local self-government and community control of education.
It would transfer jobs from the community to an administrative bureaucracy far away that
has no actual experience in running schools. The Subcommittee should reject this
concept in its entirety.

Respectfully submitted on behalf of the Ramah Band of Navajo Indians and the Ramah
Navajo School Board, Inc.

iy Gorgl
7

Harry Yazzie, President of the Ramah Navajo Chapter

8 25 U.S.C. § 2501(c) (emphasis added).

See, e.g., Navajo Head Start Director on Leave, Farmington (N. Mex.) Daily
Times, June 24, 2011; Feds Refuse ro Lift Suspension of Head Start, Gallup (N. Mex.)
Independent, Aug. 1, 2006; Navajo Headstart Program in Limbo, Farmington Daily
Times, June 19, 2006
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Written Testimony By: Dave Archambault, Board Member, Standing Rock Community
School.

March 14™, 2013

United States House Appropriation Committee
Attn:  Chair Hal Rogers

B-308, Rayburn HOB

Washington, DC 20515

Dear Representative Rogers

There is language in the United States Interior Agency House Appropriations Title 1
Language for Bureau of Indian Education administrative provisions, that is in violation of
“Equal Rights” for American Indians, which requires no funding to fix.

Specifically, T quote this prohibitive language, “...Funds made available under this Act
may not be used to establish a charter school at a Bureau-funded school ... ”. This
language effectively restricts Bureau of Indian Education funded schools from engaging in
the alternative offerings of Charter School educational provisions. In doing so it is very
clear that all citizens in the USA may have Charter School status except American Indians.

This is wrong, bias, and an obvious mistake by BIE officials that can be corrected easily.
Reasons/Rationale to the Obvious or Why language should be amended:

I. “Making Changes For the Future of American Education” — This is what U.S.
Representative Paul Gosar stated in his support to repeal this appropriations language in
2012. He believes charter school programs to be a positive step in improving Indian
Education.

2. American Indian have the highest drop-out % in America, which varies but is
always above 50%, which means over %4 of American’s first citizens will be well below
poverty guidelines that leads to Welfare and Social Dysfunction ( Crime/Poor
Health/Suicide), which are drags on society. Tribes, States, and the Federal
government all feel the terrible consequences of poor education levels.
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3. Sitting Bull said, “It was not necessary for Eagles to be Crows !”. This is a natural
living law of uniqueness by the Creator. The demand for sameness in education is
unfortunately misguided if one considers this. So it is appropriate that 42 States allow
for alteration to following federal law also called, “One Size Fits All”. Charter Schools
initiate creative, meaningful, schooling strategies.

In order to change this restrictive and unnatural language, please accept this request to
insert the following sentence, in Interior Appropriation as another exception to the
grandfathering provision in the Bill; ............Except funds made available under
this Act may be used to establish a Tribally Charter School at a Bureau-funded
school. Such a charter school shall be understood to fully recognize and support a
Tribe with its right to Self-Determination for the purpose of empowering tribal
schools and their communities with the ability to design and implement alternative
learning strategies for their students that conform to the Tribes established
educational codes ........

Thank you for considering this written testimony.
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Thank you Chairman Simpson, Ranking Member Moran, and Members of the
Subcommittee for allowing me to submit written testimony for the record to the
Subcommittee’s hearing on Indian education held on February, 27, 2013.

I am Governor Jimmie Cimarron for the Pueblo of San Felipe, one of 19 Pueblos
located in the State of New Mexico. Our Pueblo is located less than 30 miles north of
Albuquerque and is one of the most culturally conservative of all Keresan speaking tribes.
We are located at the foot of the Mesa de Tamita and have existed on this land since the mid
to late 12t century.

The state of Indian education, as a whole, is dismal and specifically on our Pueblo,
we can and should be doing much better. Our students at the Pueblo Elementary School,
which is operated by the Bureau of Indian Education (BIE) lag behind their peers in non-
BIE schools. Inthe 2010-2011 school year, 27 percent of our students were proficient in
reading compared with 43 percent in non-BIE schools; 19 percent were proficient in
science compared with 42.1 percent in non-BIE schools; and, an alarming 15 percent were
proficient in math compared with 38.7 percent in non-BIE schools. The statistics are not
promising. Fewer Native Americans graduate and enroll in college or University compared
with their peers at non-BIE schools.

What's especially troubling is that it does not seem the BIE is capable of educating
the thousands of Native children in BIE schools. Since the year 2000, there have been nine
directors or acting directors at BIE and the Bronner Report issued last March states the BIE
doesn’t coordinate effectively and communication is poor. The Report goes on to state that
the procurement process utilized by BIE schools is inefficient and causes major delays in
important materials such as textbooks and other supplies.

Under the Native American Education Improvement Act 2001, Section 1131: Policy
for Indian Control of Indian Education states, “it shall be the policy of the United States
acting through the Secretary, in carrying out the functions of the Bureau, to facilitate Indian
Control of Indian Affairs in all matters relating to education.” Therefore, we will begin the
transition of moving into a Grant operated school under the Tribally Controlled Schools Act
0f 1988. The Pueblo of San Felipe and its Tribal Departments are working diligently to
create seamless servicing for the community at-large, and we are prepared to work
alongside entities at various levels, including University, State, District, and the private
domain, to begin the process of entering into a 638 Contract.

While I appreciate the efforts of the BIE, there is nothing more important than
improving the lives, through education, of our Pueblo youth. We will re-evaluate the
effectiveness and usage of the existing school plan; seeking strong input from current
teaching staff, administration and student supports as we begin this process. We will
establish realistic and effective means for measurement of our students’ progress in the
education process through local design. We will identify the appropriate learning styles of
San Felipe Pueblo children and employ teaching methods for effectively teaching to the
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various learning styles of all of our children. We will teach our children in a way that will
compliment and possibly advance the National Standard of Common Core and use the data
effectively to measure the true performance of our children.

The Pueblo of San Felipe will work to implement Tribal Priorities in an
interdisciplinary approach of curriculum design and delivery through creating feasible and
practical timelines around School Improvement efforts to meet State and Federal demands
that would improve our Adequate Yearly Progress status.

And, perhaps most importantly, we will define a tiered approach to develop
Community-Based, Culturally-relevant Curricula to parallel the National Standards around
a Common Core; Strategize methods of Intervention and Curricula Support Systems for
Core Areas of Study; Advance and enhance Bi/Multi-lingual programs and Student Services
that currently may not exist, all while establishing the framework, policy and governing
structure that will allow for full accountability of the educational vision, mission, outcomes
and measurable successes for the Pueblo of San Felipe, while purposely integrating the
cultural life ways of our people.

By informing this Committee our intentions and plans for educating our own
children, I am hopeful that in a way, this leads to improvements at BIE. After all, there are
still hundreds of Native schools under the BIE and it is my sincere hope that all Native
children throughout this nation receive the best possible education.

Thank you.
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March 9%, 2013

U.S. House Appropriations Committee

Attn: Chairman Hal Rodgers — Kentucky Representative
B-308, Rayburn HOB

Washington, DC 20515

Dear Congressional Representative Rogers,

You have a reputation for caring about the education of all Americans and are aware of the
benefits of a good education for the Nation’s children. It is for this reason that we institutions of
creative educational change are appealing to your good judgment.

Please accept this letter as a petition to urge you and your committee to amend the Interior
Appropriations Language that constrains Bureau of Indian Education (BIE) schools from
enjoying the freedom and latitude of implementing innovative strategies at their schools, if the
communities choose to do so.

The Interior Appropriation Language states, “...Funds made available under this Act may not
be used to establish a charter school at a Bureau-funded school ...” We the schools and
teacher training centers signing this petition believe this restriction is an unfortunate mistake,
probably made in frustration and haste. Certainly, there are at least two fundamental reasons this
charter prohibition is a mistake. First, it is apparent from the BIE’s most recent data regarding
AYP that Indian children find great difficulty in successfully matriculating through the
educational system designed for mainstream America. Depending on other research or studies, it
is safe to say that over 50% of the Indian student population will drop out of school. This fact
alone cries for an alternative approach to the problem.

Next, the criticism of the NCLB legislation is that it desires conformity for accountability.
Especially in this situation of schooling American Indian children, we believe this conformity
intent of the law to be a tragic mistake. American Indian children are incredibly gifted and
talented but by nature of the way they are, they made to conform in our standard system, which
reveals a cultural and linguistic alienation. This is no one’s fault and this may not be easy to
understand but it is the way it is. Although it is not without reason that the Creator made all
people equal but wonderfully different, which simply means perhaps American Indian Tribes,
their schools, and their children should have the opportunity to implement new learning methods
that our schools and other charter schools around the Nation are successfully implementing,

As institutions of innovative teacher training and schooling initiatives, we do believe Charter
School strategies offer many advantages that will help our First American children with their
special learning attributes. Therefore, we implore your support in allowing Indian Schools the
biessings that Charter School programs offer.

SIGNED:

Rebecca Warren
Principal
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Helping create and sustain
great small schoals

March 15, 2013

To Whom;

It has been brought to my attention that Bureau of Indian Affairs appropriations may not
be used for charter schools serving BIA schools (see below). This is puzziing and
confusing from the perspective of native population advocates and those of us who
believe that native students deserve every chance to be successful. At the very least, it
sends a message that other students can benefit from the innovation and success of
charter schools, but native students can’t and do not deserve the same opportunities.
One of the purposes of chartering is to explore potential strategies for school
improvement. BIA schools need those strategies now!

Thank you for your consideration of this matter,
Sincerely,

Doug Thomas

............ Funds made available under this Aet may not be used fo establish a charter school at a Bureau-
funded school (as that term is defined in section 1141 of the Education Amendments of 1978 (25 US.C. 20210,
except that a charter school that is in existence on the date of the enactinent of this Act and that has operated at a
Bureau-funded school before September 1, 1999, may continue 1o operate during that period, but only if the charter
school pays to the Bureau a pro rata share of funds to reimburse the Bureau for the use of the real and personal
property (including buses and vans}, the funds of the charter school ave kept separate and apart from Bureau funds,
and the Bureau does not assume any obligation for charter school programs of the State in which the school is

located if the charter school loses such funding. Employees of Bureau-funded schools sharing a campus witha

charter school and performing functions related to the charter school’s operation and employees of a charter school

SUGGGES

ED LANGUAGE CHANGE

............ Except funds made available under this Act may be used to establish a Tribatly Charter
School at @ Bureau-funded school. Sueh charter school shall be waderstood to fully vecognize and
support @ Tribe with its vight to Sebf-Determination for the purpose of empowering tribal schools
and thely communities with the ability to design and mplement alternative learning strategles
for thelr students that conform to the Tribes established content and standards...... -

501 Main Street, P. Q. Box 601, Hendersen, MN 56044
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NATIONAL CONGRESS OF AMERICAN INDIANS

U.S. HOUSE OF REPRESENTATIVES
COMMITTEE ON APPROPRIATIONS
SUBCOMMITTEE ON INTERIOR, ENVIRONMENT, AND RELATED AGENCIES

OVERSIGHT HEARING ON INDIAN EDUCATION
March 15, 2013
TESTIMONY OF THE NATIONAL CONGRESS OF AMERICAN INDIANS
INTRODUCTION

On behalf of the National Congress of American Indians (NCAT), thank you for holding
this important hearing to highlight the challenges currently facing Indian education and,
in particular, the Bureau of Indian Education. We are also grateful for the opportunity to
provide written testimony proposing solutions to those challenges.

NCALis the oldest and lacgest American Indian organization in the United States. Tribal
leaders created NCAT in 1944 as a response to termination and assimilation policies that
threatened the existence of American Indian and Alaska Native tribes. Since then, NCAT
has fought to preserve the treaty rights and sovereign status of tribal governments, while
also ensuring that Native people may fully participate in the political system. As the most
representative organization of American Indian tribes, NCAI serves the broad interests of
tribal governments across the nation.

Providing Native students with an excellent education is a top priority for tribal nations.
President Obama has repeatedly stressed that improving American education s an
“economic imperative.” For tribes, the stakes are just as high, if not higher. Education not
only provides tribal economies with a more highly-skilled workforce, but also directly
spurs economic development and job creation. The profound value of education for
Native nations extends beyond just economics, however. Education drives personal
advancement and wellness, which in turn improves social welface and empowers
communitics—elements that are essential to maintaining tribes’ cultural vitality and to
protecting and advancing tribal sovereignty.

Despite the enormous potential of education for transforming Native communities,
Native education is in a state of emergency. American Indian and Alaska Native students
Iag far behind their peers on every educational indicator, from academic achievement to
high school and college graduation rates.’ The situation is even more dire in BIE schools,
where during the 2010-2011 school year, the graduation rate stood at 59 percent and
barely one-third of students performed at proficient/advanced levels in both language
arts and math.”

To address this urgent situation and provide tribal nations with the critical foundation for
economic success, the federal government must live up to its trust responsibility by
providing adequate support for Native education. The requests below detail the minimum
appropriations needed to maintain a system that is struggling and underfunded.
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INDIAN COUNTRY’S FUNDING REQUESTS FOR THE FY 2014 INTERIOR -ENVIRONMENT
APPROPRIATIONS BILL

Tribal Education Departments

e Drovide 35 million to fund Tri
Five million dollars should be appropriated to the Department of the Interior to support tribal
education departments (TTiDs). This funding assists TIDs, which are uniquely situated at the local
level to implement innovative education programs that improve Native education. Because they are
administered by tribes, THDs best equipped to deliver education programs tailored for Native
students. THDs would vse this much-needed funding to develop academic standards, assess student
progress, and create math and science programs that require high academic standards for students in
tribal, public, and Bureau of Indian Fiducation schools, Tribes exercising self-governance over their
citizens” education have heen very successful because they better understand the circumstances of their
populations and can develop initiatives that meet local needs. Adequately funding 11 Ds would create
the most return on federal dollars spent.

School Construction and Repair

®  Drovide $263.4 million for Bureau of Indian Fducation (BIE) school construction and repair.
This funding category includes school construction, facilities tmprovement and repair, and replacement
school construction. Schools operating within the BIE system are woefully outdated and in some cases,
dangerous for student and staff. Over 60 BIL schools are currently rated in “poor” condition, which
puts Native students at an unfair disadvantage. Students cannot be expected to succeed in
environments that are dilapidated and unsafe. Further, moratoriums on new construction only
exacerbate the already large backlog of consteuction projects. The federal government must uphold its
trust responsibility to Native education and fund construction and repair projects.

ohnson O’Malley

e Provide $36 million to the Johnson O'Malley program.
The Johnson O'Malley program has provided grants to supplement basic student needs since 1934. It is
currently being used across the country in innovative ways to assist with the unique cultusal and
academic needs of Native students. However, current funding provides less than $50 per student.
These funds are often the only source through which Native students—including those in public
schools—can engage in basic activides expected of all American students. Some examples include, but
are not limited to, the acquisition of musical instruments for use in classrooms, essential school
supplies, and educational field trips. Furthermore, Johnson O’Malley should be converted to a forward-
funded program to ensure the timely exceution of budgets and management of program operations.

®  DProvide §73 million for student transportation in the BI system.
BILZ schools incur significant costs in transporting Native students to and from school. These costs are
considerably higher than most school systems due to the often-rural location of BIL facilitics.
Additionally, the poor road conditions that link the BIE-funded schools increase vehicle maintenance
costs. These high costs often lead to funding shortfalls, which thea must either go unpaid or be funded
by diverting funds from other education programs.

Fribal Grant Support Costs

*  Provide $73 million for tribal grant support costs for tribally-operated schools.
Tribal Grant Support Costs fund the administrative costs of existing tribally-operated schools. The
current funding level only pays 65 percent of the current need and must not be reduced in the
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upcoming budget cycle. This funding also help tribes expand self-govermance and tribal control over
education programs by allocating monies for administrative costs such as accounting, payroll, and other
legal requirements. Cuts must be avoided. Otherwise, schools must then divert critical teaching and

learning funding to cover any shortfalls in operational costs.

Fagilitics Operations

BIE schools use this funding for costs such as electricity, heating fuels, communications, vehicle rentals
from the General Services Administration, custodial services, and other operating expenses. For years,
schools have only received roughly 50 percent of funding needed for these expenses. This shortfall is
unacceptable as costs continue to rise for vital services.

Facilities Maintenance

o Provide $76 million for BIE facilities maintenance.
BIIZ schools use this funding for the preventative and routine upkeep, as well as for unscheduled
maintenasnice of school buildings, grounds, and utility systems. Underfunding of maintenance continues
to be an issue as buildings arc in poor conditions and cannot maintain proper standards.

Indian School Equalization Formula (ISEF

e Provide $431 million for the Indian School Fgualization Formula.
These funds provide the core budget account for BIE elementary and secondary schools by covering
salaries for teachers, aides, principals, and other personnel. ISEF funds are often reallocated to cover
the program cuts in other areas of education. ISEF must have adequate funding to ensure all program
needs are fulfilled.

Juvenile Detention Fiducation

*  Reinstate $620,000 for juvenile detention education in BIA-funded facilities
These critical funds were eliminated in FY 2012. This essential funding was used to provide educational
services to detained and incarcerated youth at 24 BIA-funded juvenile detention facilities. One of the
best methods to rehabilitate individuals is through education. Eliminating this program only
exacerbates the issue and creates additional costs. Eliminating a program that was utilized to decrease
the rate of repeat offenders does not save moncey and s short-sighted.

Tribal Colleges and Universities’ Institutional Operations

e Provide $94.3 million for Titles | and 11 under the Tribally Controlled Colleges and Universities
Assistance Act.

ite I: Fully funding Title 1 of the Tribally Controlled Colleges and Universities Assistance Act of 1978
(Tribal College Act), which provides day-to-day operating funds for 26 TCUs, would require $77.3
million. Since the Act was first funded in 1981, the number of TCUs has more than quadrupled and
enrollments have increased by mote than 325 percent. Currently, Title T'TCUs receive $5,665 per
Indian student toward their institutional operating budgets. Accounting for inflation, the program’s
funding level is more than $1,500 less per Indian student than it was under the program’s initial FY
1981 appropriation, which was $2,831 per Indian student. Despite the constraints of the current
economy, Congress has an obligation to make these critical institutions whole now rather than
continuing to make hollow promises for the future.

Tide 1I: Diné College has indicated a need for $17 million to operate its multiple campuses and
education sites located on the Navajo Nation in Arizona and New Mexico.
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Five other TCUs receive institutional operating funds through the annual Department of the Interior
Appropriations measure, under separate various authorities. To support the basic day-to-day operating
budgets of these TCUs, we reguest the following:

" $9 million for institutional operations of tribally-chartered career and technical institutions
under Title V of the Tribally Controlled Colleges and Universities Assistance Act of 1978;

" $9,369,000 for operations of the Institute of American Indian Arts in New Mexico under the
American Indian, Alaska Native, and Native Hawaitan Culture and Are Development Act of
1986,

*  Adequate funds for continued and expanded operations of Haskell Indian Nations University
in Kansas and Southwestern Indian Polytechnic Institute in New Mexico vnder the Snyder Act
of 1921; and

" $27.7 million for a one-time appropriation, equal to 75 percent of the current combined
funding of the institutional operations grants of those TCUs not funded under Tides 1 or 11 of
the Tribally Controlled Colleges and Universities Assistance Act of 1978, necessary to transition
these programs to forward funding.

SUPPORT FOR NIEA TESTIMONY

NCAT also supports the proposals outlined in Dr. Heather Shotton’s testimony from the National
Indian Edueation Association (NTEA). NIEA offered a number of non-funding proposals, including:

*  Release the updated BIA funded schools in poor condition index and tribal priority
construction list(s).

*  Promote federal agency collation to ensure existing education programs are effective and
funding s used efficiently.

*  Establish a tribal advisory committee to advise the Secretary of the Interior on policy issues and
budget development for the BIE school system.

= Direct the BIE to contract with tribal colleges and universities when possible for professional
development, rather than funncling these resources to non-Native, outside entities.

CONCLUSION
Thank you for your consideration of this testimony. I'or more information, please contact Amber

Eibarb, NCAT Budger and Policy Analyst, at acharb@ncai.org and Katie Jones, NCAT Legislative
Associate, at kjones{dncai.org.

For example, the 2011 National Indian Bducation Study found that Native students continue to score
significantly lower than their pects in reading and math in grades four and eight. Only 18 percent of Native
fourth graders and 22 percent of Native cighth graders scored proficient or advanced in reading, and only 22
percent of Native fourth graders and 17 percent of Native cighth graders scored proficient or advanced in math.
(National Indian Education Study 2011, NCES 2012466, National ¢ center for Fiducation Statisticy, Institute of Edweation
Sciences, Unsted States Dopartment of Fducation,) The crisis of Indian cducation is perhaps most apparent in the
Native high school dropout rate, which is not only one of the highest in the couatry, but is also above 50 percent
in many of the states with high Native populations. (Scheo! Year 2010-2077 Four-Year Regudatory Adjusted Cohort
Graduation Rates, Depariment of Eduweation.)

# Bureau of Indian Fducation, "Bureau-Wide Annual Report Card, 2010-2011."
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BEN SHELLY

THE NAVAJO NATION REX LEE 1Mt -

TESTIMONY OF NAVAJO NATION VICE PRESIDENT
REX LEE fim

OVERSIGHT HEARING ON INDIAN EDUCATION
BEeroRre THE HOUSE COMMITTEE ON APPROPRIATIONS
SUBCOMMITTEE ON INTERIOR, ENVIRONMENT, AND RELATED AGENCIES

March 14, 2013

Tt is my privilege to submit the following testimony regarding Education
on the Navajo Nation to the House Committee on Appropriations, Subcommittee
on Interior, Environment, and Related Agencies concerning the February 27, 2013
Oversight Hearing on Indian Education.

1. Sovereignty in Education.

We must have first access to the minds of our children.

As Congress looks at revamping education policy, where tribes want to be
able to do so, they must be allowed to exercise sovereignty over the education
programs serving their children.

For almost 150 years, responsibility for the education of Navajo children
has been in the hands of others. Federal and State governments have failed to
properly educate our children and prepare them for the future. During the 2010-
11, 64% of BIE schools did not make Adequate Yearly Progress (AYP) towards
the proficiency goals of No Child Left Behind. Approximately 65% of students in
these schools failed meet academic standards.

Many children graduate unable to read or write, and those that pursue
higher education require extensive remedial education before they can succeed.

The education of Navajo children is, and should be, the responsibility of
the Navajo Nation. In 2005, the Navajo Nation passed a law making it official
policy to pursue control over education on the Navajo Nation while respecting
the legitimate authority of the actual education provider.

There is no greater act of sovereignty than speaking our language. Native
students thrive when culture and language are incorporated into their learning
experience. The Rough Rock School experiment proved this, No one is better
equipped to design programs for Navajo children and assess their efficacy than
the Navajo government,

The 2005 faw comumits the Navajo Nation to the exercise of sovereignty in
education. It is working te develop an educational svstem that emphasizes its
culture and history, sustains its language, and promotes the academic success of
its children and adults.
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IL State Education Agency Status and Authority.

The children of the Navajo Nation are its future. The Navajo Nation
absorbs the impact on the lives and livelihoods of children when the education
system designed to empower them as productive and vital citizens fails. We have
the greatest stake in the academic outcomes of our children, and should be
empowered to control education policy.

State Education Agency (SEA) status and authority is the best way to
maximize Navajo control over education policy; including the ability to develop
standards and assessments, accredit schools, and certify teachers. The first step to
achieving SEA status is to have an academic accountability workbook to guide
the administration of all tribally controlled schools under the Navajo Nation. In
January 2011 the Navajo Nation submitted an accountability plan to the Bureau
of Indian Education (BIE) that outlines in detail how to improve education on the
Navajo Nation. As of this date, no decision has been made on this important
document. The lack of action on this document is unfair to the Navajo people.

SEA status will allow Navajo leaders, educators, and stakeholders to
implement school improvement strategies designed to improve the academic
outcomes of Navajo children in a manner not possible now. The current
patchwork of educational standards from the three surrounding states and the
BIE prevents the uniform and accurate assessment of the academic outcomes of
Navajo children. This is unfair to the Navajo students but confounds any attempt
to systematically improve the educational goals of the Navajo people.

SEA authority for the Navajo Nation is logically consistent with current
legislative and executive trends. For example, within the last 2 months alone,
laws have been enacted treating tribes as states for purposes of disaster relief,
and recognizing inherent tribal criminal authority with regard to crimes of
domestic violence.

III. Tribal Education Departments.

Congress must appropriate funding for Tribal Education Departments,
and to develop the capacity of tribes to administer SEA functions. The current
US. Department of Education’s State-Tribal Education Partnership (STEP) Pilot
is a good example funding that supports tribes interested in building their
capacity to meaningfully govern schools. However, more funding for capacity
building is necessary if these goals are going to be fully realized.

IV. Amend FERPA.

An amendment to the Family Educational Rights and Privacy Act
(FERPA) authorizing tribes seeking data on Indian children within their territory
and at schools serving member students is a necessary step towards empowering
tribes to assess and have a meaningful role in improving student educational
outcomes.

V. Common Core and Navajo Academic Standards.
The Navajo Nation supports common core standards, but only if they
leave room for Navajo curricula and assessments.
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In its Accountability Workbook, under review by the Departments of
Education and the Interior, the Navajo Nation has developed a Navajo
curriculum emphasizing culture, language, history, governance, and character
(k'e). This curricula would emphasize and expand on core academic content in
reading, writing, math, and science.

Despite having had an alternative accountability plan under review for
years, it has not been approved. We are concerned that the government is not
living up to its obligation to empower us with our own accountability plan.

VL Race to the Top Funding.

The Navajo Nation should be eligible for Race to the Top competitive
grant funding as a tribal SEA would be. At present, Race to the Top funds are
restricted to Local Education Agencies (schools) and State Educational Agencies
(SEA). As such, the Navajo Nation is not recognized as and LEA or and SEA,
although the Navajo Nation oversees 34 tribally controlled BIE grant schools and
performs functions of an LEA and SEA. It is unfair that the Navajo Nation is not
eligible for these resources when our needs fit the criteria for funding.

VIL Indian Education Programs Must Be Held Harmless.

The Navajo Nation understands the need to reduce spending, but due to
historic underfunding, across the board cuts disproportionately affect education
programs on the Navajo Nation. In anticipation of the sequester, the Navajo
government took extraordinary steps to reduce its own spending by up to 10%.
As the blunt instrument of the sequester is replaced by targeted spending cuts,
Indian education programs must be held harmless. The historic underfunding
and underachievement of these programs must be taken into account as
Congress considers appropriations. It has been the common practice that Indian
Education Program get funded at 65% of their capacity. Full funding of Indian
Education programs need to be realized.

VIII Forward Funding for Scholarships.

Through the Snyder Act, the BIA provides contracts to run scholarship
programs. Every time Congress approves a continuing resolution instead of an
actual budget, the release of scholarship funds is delayed, leaving higher
education dreams in peril. The Navajo Nation endorses forward funding
authorization for tribal scholarships to secure timely distribution of scholarships.

IX. Navajo Nation Opposition to a BIE Flexibility Waiver.

The Navajo Nation sternly opposes the recently enacted BIE Flexibility
Wavier. On June 20, 2013 the Navajo Nation submitted to BIE an official
document NOT supporting BIE Flexibility Wavier. BIE schools have
tremendously failed the children of the Navajo Nation. Empowering BIE to avoic
the requirements of NCLB is not the appropriate response to its failures. A
waiver will only lead to lowered standards at BIE schools, and to another
generation of Navajo children lost. The Navajo Nation has submitted to the U.S.
Department of Education the Navajo Nation Accountability Workbook that
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on the Navajo Nation. Without hesitation the Navajo Nation's Accountability
Workbook must be approved swiftly, and those standards applied at tribally
controlled schools.

I appreciate the Committee taking the time to consider this testimony.
Please feel free to contact myself, or the Navajo Nation Washington Office, if you
have questions or need more information on the above points or any other
matter.

As a final matter, I invite all of you to come out and see for yourselves the
reality of education on the Navajo Nation.

A’hee’he
Sincerely,

Rex Lee Jim, Vice President
THE NAVAJO NATION
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March 14%, 2013

United States House Approptiation Committee
Attn: Chair Hal Rogers

B-308, Rayburn HOB

c/o Darren Benjamin

Washington, DC 20515

Dear Representative Rogers

Thete is language in the Interior House Approprations Language that is in violation of
“Equal Rights” for American Indians. Specifically, T quote this prohibitive language, ©...Funds made
available under this Act may not be used to establish a charter school at a Bureau-funded school ... ”. This
language effectively restricts Bureau of Indian Education funded schools from engaging in the
alternative offerings of Charter School educational provisions, In doing so it is very clear that all
citizens in the USA may have Charter School status except American Indians.

This is wrong, bias, and an obvious mistake by BIE officials that can be corrected easily.
Reasons /Rationale to the Obvious or Why language should be amended:

1. “Making Changes For the Future of American Education” — This is what U.S. Representative Paul
Gosar stated in his support to repeal this appropriations language in 2012. He believes charter
schoo! programs to be a positive step in improving Indian Education.

2. American indian have the highest drop-out % in America, which varies but is always above 50%,
which means over % of American’s first citizens will be well below poverty guidelines that leads
to Welfare and Social Dysfunction { Crime/Poor Health/Suicide}, which are drags on society.
Tribes, States, and the Federal government ali feel the terrible consequences of poor education
levels,

3. Sitting Bull said, “It was not necessary for Eagles to be Crows !”. This is a natural living law of
uniqueness by the Creator. The demand for sameness in education is unfortunately misguided if
one considers this. So it is appropriate that 42 States allow for alteration to following federal law
also called, “One Size Fits All”. Charter Schools initiate creative, meaningful, schooling strategies.

In order to change this restrictive and unnatural language, please accept this request to insert the
following sentence, in Interior Appropriation as another exception to the grandfathering provision
in the Bill; ............Except funds made available wader this Act may be used to establish a Tvibally Chavter
School at a Bureau-funded school. Such a charter school shall be waderstood to fully) recognize and support a Tribe
with its vight to Self-Determination for the purpose of empowering tribatl schools and thely communities with the
ability to design and buplement alternative leaming strategles for their students that conform to the Tribes
established educational codes ..o

Thank you for allowing the written testimony. Please call 701-455-7246 for any further questions.
Yours in a Good Way !

Dave Archambault, Lakota Patriot
Standing Rock Community School Board
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Written Testimony By: Bryan V. Brewer, President, Oglala Sioux Tribe

March 14, 2013

United States House of Representatives
Committee on Appropriations
Subcommittee on Interior

Oversight Hearing: Indian Education
B-308, Rayburn House Office Building
Washingron, DC 20515

e-maik IN Approp Detatlee@mail house.goy
ATIN: Honorable Representative Hal Rogers — Conunittee Chair
Dear Honorable Rogers,

There is language in the United Smtes Interior Agency House Appropriations Tide I Language for
Burcau of Indian Education administrative provisions, that is in violation of “Equal Rights” for
American Indians, which requires no funding ro fis.

Please accepr this letrer as a request to you and vour commirtee 1o allow a change in the Interior
Appropriations Language that constrains Bureau of Indian Education (BIE) schools from enjoying
the freedom and latitude of implementing Charter School innovative strategies at BIE schools.

There are at least three fundamental reasons this charter prohibition is a mistake, First, it is
apparent from the BIE's most recent data regarding AYP. that Indian children find great
difficulty in successfully matriculating through the educational system designed for mainstream
America. Depending on other research ar studies, it is safe to say that over 50% of the Indian
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student population will drop-out of school. This fact alone cries for an alternative approach to
the problem.

Next, the criticism of the NCLB legislation is that it desires conformity for accountability. Our
Tribe believes this conformity intent of the law to be an error in honest and well-intended
judgment. American Indian children are incredibly gifted and talented but by nature of the way
we are, we find it very difficult to conform to strict standards, which reveals a cultural and
linguistic alienation. This is no one’s fault and this may not be easy to understand but it is the
way it is. The Creator made all people equal but wonderfully different, which simply means
perhaps American Indian Tribes, their schools, and their children should have the opportunity to
implement different learning methods that charter schools address the conformity or “One Size
Fits AlL” Issue in a positive way.

Our Tribe desires the opportunity to explore several exciting educatonal inidatives currently being
undertaken in the United States. We believe that it is our Right to adopt and implement such
practices if we believe it would assist our students to achieve successful educational goals. And
please keep in mind, if such innovative approaches are adopted now, the school and community
would lose their funding.

Yours Respectfully, /W/
ﬁﬂjm /7

Bryan V. Brewer
President, Oglala Sioux Tribe
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Tribal Education Departments National Assembly

Officers and Directors FY 2013

Quinton Roman Nose, cutive Director

Dr. Gloria Sty, Cherokee Nation, President

Angeline Boulley, Sault Ste. Marie Tribe of Chippewa Indians, Vice-President
Sally Brownfield. Squaxin fsland Tribe, Secretary

PO Box 18000 Adrienne Thunder, Ho-Chunk Netion, Treasuver
e ey aTOD Kerry Venegas, Hoopa Falley Tribe
Boulder, CO 80308 Gloria Dudley, Leech Lake Band of ¢
Dr. Wayne Johnson, Muscog
Norma Bixby, Northern Chevenne Tribe
Joseph Davalos, Suguamish Tribe

Patricia Whitefoot, Yakama Nation

House Committee on Appropriations
Subcommittee on Interior, Environment, and Related Agencies

Testimony Requesting FY ’14 Funding for Tribal Education Departments
March 15,2013

The Tribal Education Departments National Assembly (TEDNA) is a national non-profit
membership organization for tribal education departments/agencies (TEDs/TEAs). TEDNA
respectfully requests $2 million for TEDs/TEAs in the Department of the Interior appropriations
for Fiscal Year 2014. TEDs/TEAs are executive branch level agencies of American Indian tribal
governments responsible for tribal education matters. There are an estimated 200 TEDs/TEAs
located in 32 states that serve over 700,000 American Indian students from cradle~to-grave.

Funding for TEDS/TEAs through the Department of the Interor has been authorized since 1988,
In the authorization, Congress envisions TEDs/TEAs facilitating tribal control over education;
coordinating education programs; developing and enforcing tribal education codes, policies, and
standards; and, providing support services and technical stance to schools and programs. The
No Child Left Behind Act of 2002 retained the TED/TEA appropriation authorization of
$2,000,000 in Titte X, Section 1140 (25 U.S.C. Sec. 2020).

JUSTIFICATION FOR TED/TEA FUNDING

The national dropout rate of American Indian students is dowuble that of their non-Indian peers.
In some states the high school dropout rate of American Indian students is over 50%. American
Indian students drop out of high school af a higher rate and score lower on achievement tests
than any other racialfethnic group. American Indian 8th grade students are 18% more lkely to
read or perform in mathematics at a "below bagic” level than their non-Indian peers. American
Indian students also have the highest rates of absenteeism, suspension, and expulsion.

TEDs/TEAs are uniquely positioned to improve these statistics because they are located at the
local level and as a result, are aware of the cultural, social, and economic conditions that affect
American Indian students. Many TEDs/TEAs have seen successes already. For example, the
Hoopa Valley Tribe of California TED operates a learning center that works with at risk
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students. The TED identifies K-12 students at risk, pairs the students with mentors and develops
student learning plans. Students are tutored in target academic areas and coached in life skills.
This program alone has improved student academic performance by two letter grades in core
academic areas. As another example, the Rosebud Sioux Tribe of South Dakota TED decreased
student dropout rates by 30% by operating tutoring services and afterschool math and reading
programs. However, tribes alone cannot sustain and expand vital education programs. Federal
support is needed to assist these and other tribes across the country in implementing similar
programs.

Currently most TEDs/TEAs operate on extremely small budgets provided annually by tribal
funds. They may receive limited federal funding for specific contract, grant, and program
administration. Tribal funding, if any, may be earmarked to meet critical immediate needs such
as scholarships or student clothing and school supplies. This means that TEDs/TEAs do not have
funds for operational expenses and staff to conduct education research and planning, or to
develop tribal education initiatives and materials like truancy and tutoring programs and
curricula. These are the core areas of education that tribes need to impact in order to "change the
numbers" and close the reported achievement gaps. Tribes that are able continue to annually fund
TEDs/TEAs, but most tribes need federal financial support to move beyond administering
scholarships and supplemental education contracts and grants, and to be involved directly in the
core areas of education.

The requested $2 million for TED/TEA appropriations will improve American Indian academic
success by providing funding for TEDs/TEAs to directly affect the education of Native
American students. With federal funding, TEDs/TEAs will maintain and share electronic data
regarding American Indian students, develop tribal education codes and policies, coordinate
federal education programs with schools and states, and institute programs to increase graduation
rates and post-secondary school readiness.

TEDNA respectfully requests your support in providing $2,000,000 to fund TEDs/TEAs in the
Department of the Interior in the Interior, Environment, and Related Agencies Fiscal Year 2014
appropriations bill.

Should you have any questions, please contact Joel West Williams at (202) 785-4166 or
Williams(@narf.org.
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TESTIMONY
BEFORE THE SUBCOMMITTEE ON INTERIOR, ENVIRONMENT,AND RELATED AGENCIES
COMMITTEE ON APPROPRIATIONS HOUSE OF REPRESENTATIVES
INDIAN EDUCATION
FY2014 Budget

Statement of
Ryan Wilson {Oglala Lakota)
President
National Alliance to Save Native Languages

THE NATIONAL ALLIANCE TO SAVE NATIVE LANGUAGES
Chairman Simpson, Ranking Member Moran and Members of the Committee: { am Ryan Wilson, an enrolled
member of the Oglala Sioux Tribe and President of the National Alliance to Save Native Languages {NASNL).
On behalf of the Alliance, 1 would like to thank you for the opportunity to submit written testimony to the
House {nterior Appropriations Committee on the importance of indian education, Specifically, { would like to
address the importance of Native languages, culturally based education and their vital importance to the
academic success of Native learners in the Bureau of Indian Education system. | would further like to offer a
special acknowledgment to Chairman Simpson, and committee members Tom Cole and Betty McCollum for
visiting my community on the Pine Ridge Indian Reservation and other Lakota communities in the summer of
2011.

About the National Alliance. The National Alliance to Save Native Languages was founded in October of 2006
for the exclusive purpose of promoting the revitalization of Native languages. Creation of the Alliance was
precipitated by broad-based concern in indian country that the rapid decline in Native language acquisition by
Native children and youth was hurting our Native learners academically, culturally, socially and physically.

The National Alliance to Save Native Languages is a coalition of stakehoiders who share a desire to see the
revitalization of Native languages. The Alliance is comprised of tribes, schools, individuals, regional and
national organizations. it is the only National indian organization dedicated solely to the recovery of Native
fanguages.

The National Alliance to Save Native Languages is requesting that 4miilion in the FY2014 BIE budget be
designated for accelerated Native language immersion efforts in BIE funded schools. The Alliance believes
this request is consistent with allowable authorizations used as statutory vehicles to fund BIE schools. This
request honors the mission of BIE that speaks to whole person education and cultural/spiritual needs of the
tribal community. Tribal leaders have repeatedly through formal and informal consultation hearings and
meetings prioritized immersion and Native language opportunities. The National Advisory Council on indian
Education has prioritized Native immersion and fanguage instruction in their annual recommendations.
National Indian education organizations have prioritized this issue as have Secretary Duncan’s and Salazar’s
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Indian education advisors. President Obama’s Executive Order on Indian Education and White House Initiative
on indian Education promises “the opportunity for Native Students to learn their Native languages”. The
Alliance believes that the only way for this to happen is that the interior Appropriations Committee must
stipulate in their appropriations report language that “No less than 4 million of the entire 753 million
allocation to BIE must be used for implementation of culturally responsive education utilizing Native
languages as the medium of instruction for BIE schools who have the desire and capacity of speakers to
effectively engage in immersion instruction.”

Authority

Several statutes exist that grant authority for designated report language that invest in Native language
instruction. The Snyder Act of 1921, the Indian Reorganization Act of 1934 both advance and supported the
teaching of language and culture in Bureau funded schools. in contemporary times the Indian Self
Determination and Education Assistance Act of 1975 {P.L. 93-636}, The Education Amendments Act of 1978
(P.L. 95-561) and most notably the Tribally Controlied Schools Act of 1988 (P.L. 100-297)

Not only does authority exist through authorizations to fund such a “language initiative” authorizations also
exist to support an indian students right to receive linguistically appropriate education through both the
Native American Languages Act/ Esther Martinez Native Language Preservation Act and the Indian Education
Act (title VIl ESEA- P.L. 107-110).

While there exist a wealth of federal policy that promotes Native language instruction and active statutes the
Bureau of indian Education has chosen to focus on restrictions within the ESEA that diminish opportunities for
Native language Instruction. Assistant Secretary Washburn recently offered testimony to this committee and
sighted the following: “ BIE responsibilities include providing instruction that is aligned to the academic
standards set forth in the Department of Interior regulations regarding its standards, assessments and
definition of Adequate Yearly Progress, achieving compliance with the ESEA and the Individuals With
Disabilities Education Act (IDEA), working with the Department of Education to administer education grants,
providing oversight and accountability for school and student success.”

What Assistant Secretary Washburn has left out in his testimony to this committee is that the BIE also has a
responsibility to mitigate incongruence in federal {aw that applies to both Tribal control of Indian Education
and Culturally Responsive Education that promotes heritage language instruction. it appears the BIA/BIE have
interpreted the incongruence of federal law to the highest restrictive degree at the expense of both
Congressional intent and findings in the Tribally Controlled Schools Act {P.L. 100-297).

The BIE is now promulgating a policy that allows 1/8 of the school day or 15% to be utilized for instruction
focusing on tribal histories, cuiture and languages. The Alliance interprets this effort as an attempt to pacify
requirements in the EQ on indian Education and White House Initiative on Indian Education as well as the
overwhelming concern of tribal leaders for further Native language instruction. This attempt however is
actually antithetical to both Congressional intent and the White House Initiative on Native languages.

This committee must consider that a small amount of BIE funded schools wish to engage in heightened Native
language instruction but are being hogtied by the promulgation or rules and regulations from both the
Department of interior and the Department of Education. Therefore it is of vital importance that the
committee remove ambiguities through report language and carve out the opportunity for schools to access
Enhanced Program dotlars that will fund serious Native fanguage instruction in BIE schools.

indian Education

Funding for indian education and Department of Defense schools is the sole responsibility of the Federat
Government while traditional public education is a combination of state and federal resources. Local
Education Agencies (LEAs) and their surrounding communities have the ability to pass bond initiatives in order
to build or repair local school facilities. Tribal and Bureau of indian Affairs {BIA/BIE schools}, on the other
hand, must rely on the federal government to ensure their academic and construction needs are being met.
The extent to which the federal government has assumed this responsibitity can be exemplified in the backiog
of construction and repair / renovation needs which exceeds $1.5 billion. The area of schoo! construction and
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repair remains problematic even more troubling is the fact that Native fearners continue to rank at, or near,
the bottom of every educational indicator. Both the Department of Interior and the Department of Education
serve as trustees in executing the federal governments trust relationship in Indian Education. Native learners
are the beneficiaries of this trust relationship. By all measurable trust standards the federal government has
failed in its trust duty to Indian education.

Only 50% of the estimated 41,000 BIE students will graduate from high school, of that figure only 10% wili
graduate with the skill set to compete in mainstream institutions of higher learning. By all measurable
performance indicators our students are not achieving. These sad statistics are as they have been in the past
demonstrating that despite the loadable goals of No Child Left Behind Indian education has not been positively
impacted. The BIE has used and forced programs such as Read First and Math Counts on their schools and
invested millions of doMars on these programs without any tangible results in academic growth measures.
Indian education can be turned around but only with a balanced approach that continues to provide the
opportunity for cufturally responsive education and Native language instruction. The Appropriations process
provides an opportunity to improve drastically the federal government’s investment and coordination of
indian education programs in spite of these difficuit budget challenges the Alliance believes indian education
can be a wise investment if done properly.

The Elementary and Secondary Education Act and Department of Education

The Elementary and Secondary Education Act {(ESEA} of 1965 is due for reauthorization. Regardless of
Congressional action on the ESEA reauthorization, improvement in Indian education through investment in
existing statutory vehicles can and will impact positively Indian education. Indian Country cannot wait and nor
shouid the appropriations committee for the ESEA to be reauthorized.

Empirical foundations of educational research have traditionally experienced challenges in measuring
cognitive growth in Native learners. indian educators have long expressed apprehension towards high stakes
testing or singular growth models as well as packaged curriculum.

The institute of Educational Sciences released its Native American data from the National Assessment of
Educational Progress from a 2005-2008 study. The resuits have sent shock waves throughout indian Country.
Despite the loadable goals of NCLB, packaged curriculum such as “Reads First” and all of the punitive sanctions
for underperforming schools test scores in math and reading for fourth and eighth grade students has
remained stagnate. The published results also indicated that 43% of eighth grade students had no plans on
attending coilege and that one in five Native students intended on joining the military. Combined with
epidemic dropout rates and the continued mass graduation of Native learners who do not possess the
academic skills to compete in mainstream universities the only conclusion any law maker, parent, educator,
tribal leader can make is that No Child Left Behind has completely ieft indian students behind. NCLB however
cannot be held singularly culpable; it is symptomatic of a deeper malice within the federal governments’
approach to Indian education. Beneficiaries’ (Native students) of the federal trust responsibility for Indian
education have been subjected to constant policy shifts within each changing administration and Congress.
The cumulative effect has been inconsistent funding, lack of feadership in key positions and incoherent
promuigation of rules, policies and initiatives surrounding Indian education. NCLB itself is antithetical to
President Obama’s and President Bush’s Executive Order on indian Education, the Indian Education Act, PL
638, PL 561, and P1 297.

Conclusion

There exist a major incongruence of federal laws involving Native learners and the various jurisdictions that
touch Indian education. Appropriators can provide direction by making important investments in culturally
based education and Native Language instruction. In recent years indian country has solidified its collective
voice in support of Native fanguage instruction, immersion schools and culturally based education. We remain
confident that the extraordinary benefits to Indian country and America of Native language instruction wili
earn continued and enhanced investment.
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Testimony before this committee indicates that the movement by BIE to one unified assessment based on
Common Core Standards is offering a preview of BIE priorities. In restructuring the BIE accountability and
assessment system it is important that these broader efforts do not interfere with the desired expression of a
small handful of BIE schools to engage in Heritage fanguage instruction. This committee can continue to invest
in these BIE priorities but also include investment in the BIE schools who wish to pursue Immersion/Native
fanguage instruction. Both Native children and Native languages are national treasures. As we have entered
the 59" minute of the last hour in saving our languages we have realized both our children and our fanguages
need each other to secure strong, secure, culturally intellectual tribal communities. 1 have enclosed an
appendix offering research support as a separate attachment for committee use and review. | thank you for
holding this crucial hearing and allowing for indian country to be heard.
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Association of Community Tribal Schools, Inc.
PO Box 1518
220 Omaha Street
Mission, SD 57555
drbordeaux@acts-tribal.org

Testimony of Dr. Roger Bordeaux

Topic One
History Teachings

In 1966, Rough Rock Demonstration School (Az.) started the tribal school movement for elementary and
secondary tribal learners. This revolution to allow tribes and tribal communities local decision making was
restricted by specific language in Buy Indian Act contracts. The Indian Education Act of 1972 provided funds
for new school demonstrations and the Indian Self Determination and Education Assistance Act of 1975 created
avehicle for tribes and tribal organizations to practice sovereignty by taking over Bureau of Indian Affairs
schools or start their own. This opportunity was supposedly strengthened by the Tribally Controlled Schools
Act of 1988. The law specifically stated that “Congress declares its commitment to the maintenance of the
Federal Government's unique and continuing trust relationship with and responsibility to the Indian
peopie for the education of Indian children through the establishment of a meaningful Indian self-
determination policy for education that will deter further perpetuation of Federal bureaucratic
domination of programs.” These efforts required the tribal governing body to determination if they wanted to
be the contractor/grantee or transfer that authority to a tribal organization such as community schoot boards.
Today, approximately 1/3 of the 125 tribal schools are managed directly by tribal governing bodies and 2/3’s
are managed by tribal organizations.

However, even with these progressive attempts at local control, the federal government has worked tirelessly to
undermine true sovereignty, tribal self-determination, and local control. The Congress has restricted further
tribal school development by not allowing appropriations for any new tribal schools. The No Child Left Behind
Act of 2002 created a “tail wagging the dog” Indian Education policy for tribal schools. NCLB allowed tribes
and tribal organization to waive certain parts of the law, but the Bureau of Indian Education has not worked
with the tribes and schools to create the waivers, instead BIE created delay and diversion tactics for over 11
years. Now, the proposed Bureau of Indian Education NCLB Waiver request to the U. S. Department of
Education continues to restrict local tribal control and sovereignty.

I contend that these repeated actions of domination, placed by the federal government on tribes and
tribal organizations, have created a generation of minimal progress in student success in many of the 125
tribal community schools where more than 30,000 students have not been truly allowed to use their
culture to learn and teach.

The Solution

Dr. Roger Bordeaux, 3-3-13
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The Tribally Controlled Schools Act needs to be changed so that the tribes and tribal organizations can truly be
sovereign, practice self-determination and implement local control. The most important change to the law is
(red = delete and blue = add):

SEC. 5204. COMPOSITION OF GRANTS.
(a) IN GENERAL- The grant provided under this part to an Indian tribe or tribal organization for any
fiscal year shall consist of —

(1) the total amount of funds allocated for such fiscal year under sections 1127 and 1128 of the
Education Amendments of 1978 with respect to the tribally controlled schools eligihle for
assistance under this part which are operated by such Indian tribe or tribal organization,
including, but not limited to, funds provided under such sections, or under any other provision of
law, for transportation costs;
(2) to the extent requested by such Indian tribe or tribal organization, the total amount of funds
provided from operations and maintenance accounts and, notwithstanding section 105 of the
Indian Self-Determination Act, or any other provision of law, all other facilities accounts for
such schools for such fiscal year (including but not limited to those referenced under section
1126(d) of the Education Amendments of 1978 or any other law); and
(3) the total amount of funds that are allocated to such schools for such fiscal year under —
(A) the Elementary and Secondary Education Act of 1965;
(B) the Individuals with Disabilities Education Act; and
(C) any other Federal education law, that are allocated to such schools for such fiscal year
including federal funds that flow through state governments.
(b) SPECIAL RULES-
(1) IN GENERAL-
(A) APPLICABILITY OF CERTAIN LAWS- Funds allocated to a tribally controtled
school by reason of paragraph (1) or (2) of subsection (a) shall be subject to the
provisions of this part and shall not be subject to any additional restriction, priority,
divective. assurance, general or special grant condition, or limitation that is imposed by
the Department of Education and Department of Interior Bureau with respect to funds
provided under
() the Elementary and Secondary Education Act of 1965, as amended;
(ii) any Federal education law other than title X1 of the Education Amendments of
1978.
(BY APPLICABILITY OF BUREAU PROVISIONS- Indian tribes and tribal
organizations to which grants are provided under this part, and tribally controiled schools
for which such grants are provided, shall not be subject to any regulations., guidance,
requirements, obligations, restrictions, or limitations imposed by the Department of
Education and Department of Interior Burcau that would otherwise apply solely by
reason of the receipt of funds provided under any law referred to in clauvse (i), (i), or (ifi)
of subparagraph (A)., and
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Dr. Roger Bordeaux, 3-3-13
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(2) SCHOOLS CONSIDERED CONTRACT SCHOOLS- Tribally controlled schools for which
grants are provided under this part shall be treated as contract schools for the purposes of
allocation of funds under sections 1126(e), 1127, and 1128 of the Education Amendments of
1978.
(3) SCHOOLS CONSIDERED BUREAU SCHOOLS- Tribally controlled schools for which
grants are provided under this chapter shall be treated as Bureau schools for the purposes of
allocation of funds provided under —

(A) title T of the Elementary and Secondary Education Act of 1965;

(B) the Individuals with Disabilities Education Act; and

(C) any other Federal education law, that are distributed through the Bureau.

Topic Two

There is approximately 56,200,000 acres (http:/www.bia gov/FACs/index htm) of tribal and individual owned
tribal member land held in trust by the federal government. Eight of the 10 poorest counties in the United
States have a significant about of trust fand. The land held in trust does not generate any local tax revenue to
support the cost of educating the tribal students. There are 630+ federally impacted Tribal land school districts
that provide education services to approximately 115,000 tribal students. Many of the public schools within
tribal lands rely on upwards to 50% or more of their total revenue from the federal government. The federal
government provides Impact Aid basic support in the amount of § 430 Million plus additional support for
students with disabilities. The current Impact Aid basic support payments could face an §0% decrease if the
Balanced Controf Act is fully implemented over the next 10 years.

Topic Three
The Big Lie

The Bureau of Indian Affairs reports they fund students at a total of $ 20,739 per Average Daily Membership
student (hitp://www.bia.gov/cs/groups/xocfo/documents/text/ide016444.pdf, page 198).

The Truth

The Bureau of Indian Education funds 183 schools including 125 tribal contract or grant schools which are
underfunded by approximately $ 2,000/student. The schools have a total enroliment of 49,000 students.
(hitp://www. bie.cdwes/groups/xbie/documents/text/idc 016697 him, page 1) The enroliment includes
approximately 14,000 students who reside in dorms/boarding schools, of which 7,000 go to public schools.

The schools receive funds from the following sources:

Indian School Equalization Program $ 389,000,000
Facilities Operations $ 58,000,000
Facilities Maintenance $ 51,000,000
Tr