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EXAMINING THE REGULATORY AND
ENFORCEMENT ACTIONS OF THE EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION

Wednesday, May 22, 2013
U.S. House of Representatives
Subcommittee on Workforce Protections
Committee on Education and the Workforce
Washington, DC

The subcommittee met, pursuant to call, at 10:03 a.m., in room
2175, Rayburn House Office Building, Hon. Tim Walberg [chair-
man of the subcommittee] presiding.

Present: Representatives Walberg, Kline, Bucshon, Courtney,
Sablan, and Bonamici.

Also present: Representative Brooks.

Staff present: Katherine Bathgate, Deputy Press Secretary;
Owen Caine, Legislative Assistant; Molly Conway, Professional
Staff Member; Ed Gilroy, Director of Workforce Policy; Benjamin
Hoog, Legislative Assistant; Marvin Kaplan, Workforce Policy
Counsel; Nancy Locke, Chief Clerk; Donald McIntosh, Professional
Staff Member; Brian Newell, Deputy Communications Director;
Krisann Pearce, General Counsel; Molly McLaughlin Salmi, Deputy
Director of Workforce Policy; Mandy Schaumburg, Education and
Human Services Oversight Counsel; Nicole Sizemore, Deputy Press
Secretary; Alissa Strawcutter, Deputy Clerk; Juliane Sullivan,
Staff Director; Tylease Alli, Minority Clerk/Intern and Fellow Coor-
dinator; John D’Elia, Minority Labor Policy Associate; Daniel Fos-
ter, Minority Fellow, Labor; Eunice Ikene, Minority Staff Assistant;
Leticia Mederos, Minority Senior Policy Advisor; Megan O’Reilly,
Minority General Counsel; Michele Varnhagen, Minority Chief Pol-
icy Advisor/Labor Policy Director; and Michael Zola, Minority Dep-
uty Staff Director.

Chairman WALBERG. A quorum being present, the committee will
come to order. Good morning to everyone.

This certainly is a great opportunity for a hearing today that has
not taken place for an awful long time, and so I am glad that we
are involved with it this morning.

Chair Berrien, we are pleased to see you here today. It has been
a long time since the committee convened a hearing to examine the
policies and priorities of Equal Employment Opportunity Commis-
sion and we are grateful you have joined us and thank you for your
service to our country.

Ms. BERRIEN. Thank you.
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Chairman WALBERG. Republicans and Democrats share the same
goal. I think I can say this without a doubt.

We want to ensure the American people work in an environment
free of discrimination. Whether or not an individual succeeds in a
workplace should be determined by merit and hard work, not the
unlawful prejudice of their boss.

For most employers, a person’s skills and drive to succeed are
what matter most. However, as always, bad actors will put per-
sonal bigotries before the talent and dedication of American work-
ers. This is wrong.

A recent case out of Davenport, Iowa, provides a stunning exam-
ple of this difficult reality. According to reports, 32 men with intel-
lectual disabilities were subjected to abuse and discrimination. The
deplorable treatment these men faced included verbal and physical
harassment, substandard living conditions, and inadequate medical
care.

EEOC is to be applauded for helping to bring those who com-
mitted these heinous acts to justice.

Federal laws prohibiting employment discrimination should be
vigorously and fairly enforced. That is why we are here today.

There has been a significant shift in both the enforcement and
regulatory priorities in the EEOC in recent years. It is our respon-
sibility to ask tough questions to ensure agency policies are in the
best interests of workers and employers.

For example, does it serve the best interests of workers and em-
ployers when EEOC investigates businesses without evidence of
wrongdoing?

The agency has set a goal that up to 24 percent of all litigated
cases be systemic in nature. At times these investigations are
launched without any employee alleging discrimination. Mean-
while, a backlog of more than 70,000 discrimination claims by
workers continues to plague the commission.

At a time of high unemployment and record federal debt, every
job and every dollar counts. We should not be diverting scarce re-
sources away from workers who believe they have been harmed in
order to follow a hunch. And we should not be dragging our na-
tion’s job creators through unnecessary and costly investigations
without a factual basis of wrongdoing.

Does it also serve the best interests of workers and employers
when the full weight of the agency’s litigation power is ceded to one
individual?

Congress created a commission of 5 members to ensure account-
ability within the agency. Yet for almost 20 years the commission
has delegated the authority to the Office of General Counsel. Under
only limited circumstances can the commission vote on the general
counsel’s decision to intervene in litigation and these narrow excep-
tions are not always clear.

As a result, the general counsel has almost complete control over
EEOC’s enforcement agenda. This cannot be what Congress in-
tended and it is having a real impact on the lives of workers.

One case initiated by the general counsel was later rejected by
a federal district judge. The judge described the commission’s ac-
tions as a, and I quote—“sue first, ask questions later litigation
strategy,” and noted that, and I quote again—“dozens of potentially
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meritorious sexual harassment claims may now never see the in-
side of a courtroom.”

Finally, is it in the best interests of workers and employers when
the commission pursues regulatory policies that may make work-
places less safe?

In April 2012, EEOC revised its longstanding guidance on the
use of criminal background checks. Should the background check
reveal a criminal offense, employers will have to conduct an, and
I quote—“individual assessment” and identify a “business neces-
sity” that merits denying individual employment.

However, this proposal has already been criticized by one federal
court. As one federal judge noted almost 25 years ago, quote—“Ob-
viously a rule refusing honest employment to convicted applicants
is going to have a disparate impact upon thieves.”

This policy also puts many employers at risk of running afoul of
state or local laws that require background checks for certain posi-
tions of public trust, such as child care providers. Employers will
bear the burden of any unintended consequences stemming from
this regulatory change, not EEOC. Yet they and the public were
geniled an opportunity to comment on the proposal before it became

inal.

Public meetings on broader topics isn’t the level of openness and
transparency the American people deserve. Shouldn’t workers and
employers have an opportunity to comment on public policy
changes that affect their workplaces?

Chair Berrien, these are serious questions that I hope we can
discuss with you today. I know that it is a lot to address in one
hearing. However, we hope this hearing starts a new, more open
dialogue between the committee and the EEOC, and that is our re-
sponsibility as well as yours.

As I noted earlier, we all share the same goal and only when we
work together can we move closer toward that goal.

Thank you again for being with us today.

I will now recognize my distinguished colleague, Joe Courtney,
the senior Democratic member of the subcommittee, for his opening
remarks.

[The statement of Chairman Walberg follows:]

Prepared Statement of Hon. Tim Walberg, Chairman,
Subcommittee on Workforce Protections

Good morning everyone. Chair Berrien we are pleased to see you today. It has
been a long time since the committee convened a hearing to examine the policies
and priorities of the Equal Employment Opportunity Commission. We are grateful
you’ve joined us and thank you for your service to our country.

Republicans and Democrats share the same goal: We want to ensure the Amer-
ican people work in an environment free of discrimination. Whether or not an indi-
vidual succeeds in a workplace should be determined by merit and hard work, not
the unlawful prejudice of their boss. For most employers, a person’s skills and drive
to succeed are what matter most. However, bad actors will put personal bigotries
before the talent and dedication of America’s workers.

A recent case out of Davenport, Iowa provides a stunning example of this difficult
reality. According to reports, 32 men with intellectual disabilities were subjected to
abuse and discrimination. The deplorable treatment these men faced included verbal
and physical harassment, substandard living conditions, and inadequate medical
care. EEOC is to be applauded for helping to bring those who committed these hei-
nous acts to justice.

Federal laws prohibiting employment discrimination should be vigorously and
fairly enforced. That’s why we are here today. There has been a significant shift in
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both the enforcement and regulatory priorities at EEOC in recent years. It is our
responsibility to ask tough questions to ensure agency policies are in the best inter-
ests of workers and employers.

For example, does it serve the best interests of workers and employers when
EEOC investigates businesses without evidence of wrongdoing? The agency has set
a goal that up to 24 percent of all litigated cases be systemic in nature. At times,
these investigations are launched without any employee alleging discrimination.
Meanwhile, a backlog of more than 70,000 discrimination claims by workers con-
tinues to plague the commission.

At a time of high unemployment and record federal debt, every job and dollar
counts. We should not be diverting scarce resources away from workers who believe
they’ve been harmed in order to follow a hunch. And we should not be dragging our
nation’s job creators through unnecessary and costly investigations without a factual
basis of wrongdoing.

Does it also serve the best interest of workers and employers when the full weight
of the agency’s litigation power is ceded to one individual? Congress created a com-
mission of five members to ensure accountability within the agency. Yet for almost
20 years the commission has delegated that authority to the Office of General Coun-
sel. Under only limited circumstances can the commission vote on the general coun-
siel’s decision to intervene in litigation and these narrow exceptions are not always
clear.

As a result, the general counsel has almost complete control over EEOC’s enforce-
ment agenda. This cannot be what Congress intended and it’s having a real impact
on the lives of workers. One case initiated by the general counsel was later rejected
by a federal district judge. The judge described the commission’s actions as a “sue
first, ask questions later litigation strategy” and noted that “dozens of potentially
meritorious sexual harassment claims may now never see the inside of a court-
room.”

Finally, is it in the best interests of workers and employers when the commission
pursues regulatory policies that may make workplaces less safe? In April 2012,
EEOC revised its long-standing guidance on the use of criminal background checks.
Should the background check reveal a criminal offense, employers will have to con-
duct an “individual assessment” and identify a “business necessity” that merits de-
nying the individual employment.

However, this proposal has already been criticized by one federal court. As one
federal judge noted almost 25 years ago, “Obviously a rule refusing honest employ-
ment to convicted applicants is going to have an disparate impact upon thieves.”

This policy also puts many employers at risk of running afoul of state or local
laws that require background checks for certain positions of public trust, such as
child care providers. Employers will bear the burden of any unintended con-
sequences stemming from this regulatory change, not EEOC.

Yet they and the public were denied an opportunity to comment on the proposal
before it became final. Public meetings on broader topics isn’t the level of openness
and transparency the American people deserve. Shouldn’t workers and employers
have an opportunity to comment on policy changes that affect their workplaces?

Chair Berrien, these are serious questions that I hope we can discuss with you
today. I know that is a lot to address in one hearing. However, we hope this hearing
starts a new, more open dialogue between the committee and EEOC. As I noted ear-
lier, we all share the same goal and only when we work together can we move closer
toward that goal. Thank you again for being with us today.

I will now recognize my distinguished colleague Joe Courtney, the senior Demo-
cratic member of the subcommittee, for his opening remarks.

Mr. COURTNEY. Well, good morning, Mr. Chairman. I want to
thank you for calling today’s hearing to put the spotlight on the im-
portant work of the Equal Employment Opportunity Commission,
and particularly under the leadership of Chairman Jacqueline
Berrien, who is here today.

This is the first time we have actually invited the chairwoman
to the House in the last 3 years, so again, I want to applaud the—
you know, this action today to, again, start a dialogue with our
subcommittee on the important work that the Equal Employment
Opportunity Commission engages in every single day. The work of
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the EEOC is critical, particularly when we look at the challenges
facing the unemployed in our nation.

Even as the economy has improved, with 7.5 percent unemploy-
ment rate last month, the unemployment gap has remained high
for minorities. For African Americans it was 13.2 percent and for
Latinos, 9 percent in April. And we know, as labor economists and
experts point to, that discrimination remains one of the factors for
that disparity.

Every worker in this country, whether a job applicant or an em-
ployee, deserves the right to be treated fairly in the workplace and
judged based upon the ability to do the job. The foundation of our
civil rights laws is to ensure that all Americans have the oppor-
tunity to participate in society, to provide for themselves and their
families, and to contribute to the economy.

Unfortunately, far too often workers are not hired or are paid
less or fired from their jobs because they are a woman, or a preg-
nant woman, or an African American, or have a disability. The
EEOC plays an essential role in ensuring fairness and equal oppor-
tunity in the workplace through its enforcement of our federal laws
that make it illegal to discriminate against an employee or job ap-
plicant because of that person’s race, color, religion, sex, national
origin, age, disability, or genetic information.

Despite these protections, nearly 100,000 new charges of dis-
crimination were filed with the EEOC last year, and despite the
commission’s efforts to achieve resolutions in these cases, they con-
tinue to have a backlog, which stands to grow as a result of budget
cuts and sequester, and that sequester chainsaw has hit the EEOC
just like it has so many other agencies of our government.

Congress has a responsibility to the nation’s workers to ensure
that should they become a victim of workplace discrimination, that
they have a place to seek justice. I am proud that during the
Democratic-led 110th and 111th Congress, under the leadership of
Speaker Pelosi, we made critical improvements to our nation’s civil
rights laws through the enactment of the Americans with Disabil-
ities Act amendments and the Genetic Information Nondiscrimina-
tion Act, and also passage of the Lilly Ledbetter Fair Pay Act,
which restored the law to what it was prior to the misguided Su-
preme Court decision in Ledbetter v. Goodyear. And in almost
every single instance, those three laws were enacted with large bi-
partisan majorities, so it does show that there really is, I think,
concern on both sides of the aisle to make sure that we do better
to make a more perfect union, as Lincoln said, in terms of a fair
workplace.

But despite the progress that we have made there is still much
left to be done, and I believe there are many issues where Demo-
crats and Republicans can join together again to strengthen our
civil rights laws. The Employment Nondiscrimination Act, which I
am proud to cosponsor, would prohibit discrimination in the work-
place because of someone’s sexual orientation or gender identity.
Again, that was recently introduced in both the House and the Sen-
ate with both Democratic and Republican cosponsors.

And I urge both chairmen—and I see Mr. Kline here today—to
work with Representatives Polis and Ros-Lehtinen to build bipar-
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tisan sponsors in the House to bring this long overdue legislation
back before the committee for its immediate consideration.

I would also urge both chairmen to work with us on the Pro-
tecting Older Americans Against Discrimination Act. This legisla-
tion has been modified since it was originally brought before the
committee under the prior chairman, Chairman Miller’s, time as
leader and is now a bipartisan bill, sponsored by Senators Grassley
and Harkin in the Senate. I believe we, too, could find common
ground on this bill to protect our nation’s older workers.

And finally, the Paycheck Fairness Act, which has been passed
twice by this House, again on a strong bipartisan basis, should be
brought up for immediate consideration so that gender-based pay
discrimination is finally put on an equal footing with our other civil
rights laws.

Mr. Chairman, again, I want to thank you for holding this hear-
ing. I am confident that we can find opportunities to work together
to strengthen our nation’s civil rights laws and have this sub-
committee lead the way.

I also want to thank, again, Chair Berrien for being with us
today and thank her for her dedication, her hard work on behalf
of our nation’s workers.

And I yield back.

[The statement of Mr. Courtney follows:]

Prepared Statement of Hon. Joe Courtney, Ranking Member,
Subcommittee on Workforce Protections

Good morning. I want to thank Chairman Walberg for calling today’s hearing to
examine the important work the Equal Employment Opportunity Commission is un-
dertaking through the leadership of the Commission’s chair Jacqueline Berrien.
Chair Berrien, I want to thank you for being with us today to update the sub-
committee on the work of the EEOC.

The work of the EEOC is critical, particularly when we look to the challenges fac-
ing the unemployed in our nation. Even as the economy has improved, with 7.5 un-
employment rate last month, the unemployment gap has remained high for minori-
ties—for African Americans, it was 13.2 percent and for Latinos, 9.0 in April. And
we know, as labor economists and experts point to, that discrimination remains one
of factors for the disparity.

Every worker in this country—whether a job applicant or employee—deserves the
right to be treated fairly in the workplace and judged based upon ability to do the
job. The foundation of our civil rights laws is to ensure that all Americans have the
opportunity to participate in society, to provide for themselves and their families,
and to contribute to the economy.

Unfortunately, far too often workers are not hired, paid less or fired from their
jobs because they are a woman, or a pregnant woman, or an African American or
have a disability.

The EEOC plays an essential role in ensuring fairness and equal opportunity in
the workplace through its enforcement of our federal laws that make it illegal to
discriminate against an employee or job applicant because of that person’s race,
color, religion, sex, national origin, age, disability or genetic information.

Despite these protections, nearly 100,000 new charges of discrimination were filed
with the EEOC last year. And despite the Commission’s efforts to achieve resolu-
tions in these cases, they continue to have a backlog which stands to grow as a re-
sult of budget cuts and sequester.

Congress has a responsibility to this nation’s workers to ensure that should they
become a victim of workplace discrimination, they have a place to seek justice.

I'm proud that the Democratic—led 110th and 111th Congresses, under the lead-
ership of Speaker Nancy Pelosi, made critical improvements to this nation’s civil
rights laws through the enactment of the Americans with Disabilities Act Amend-
ments and the Genetic Information Nondiscrimination Act. Also, passage of the Lilly
Ledbetter Fair Pay Act restored the law to what it was prior to the misguided Su-
preme Court decision in Ledbetter vs. Goodyear.
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Despite the progress we have made, there is still much left to be done. And I be-
lieve there are many issues where Democrats and Republicans can join together to
strengthen our civil rights laws.

The Employment Nondiscrimination Act, which I am proud to cosponsor, would
prohibit discrimination in the workplace because of someone’s sexual orientation or
gender identity was recently introduced in both the House and Senate with both
Democratic and Republican co-sponsors.

I urge Chairman Walberg and Chairman Kline to work with Representatives Polis
and Ros-Lehtinen, the bill’s bipartisan sponsors, to bring this long overdue legisla-
tion back before the Committee for its immediate consideration.

I would also urge Chairmen Walberg and Kline to work with us on the Protecting
Older Workers Against Discrimination Act. This legislation has been modified since
it was originally brought before the Committee under Chairman Miller’s leadership
and is now a bipartisan bill sponsored by Senators Grassley and Harkin in the Sen-
ate. I believe we too could find common ground on this bill to protect this nation’s
older workers.

In addition, the Paycheck Fairness Act, which has been passed twice by this
House on a bipartisan basis should be brought up for immediate consideration so
that gender-based pay discrimination is finally put on equal footing with our other
civil rights laws.

Mr. Chairman, I want to thank you again for holding this hearing. I am confident
we can find opportunities to work together to strengthen this nation’s civil rights
laws. I also want to once again thank Chair Berrien for being before us today and
thank her for her dedication and hard work on behalf of this nation’s workers.

Chairman WALBERG. I thank the gentleman.

Pursuant to committee rule 7(c), all members will be permitted
to submit written statements to be included in the permanent
hearing record. And without objection, the hearing record will re-
main open for 14 days to allow statements, questions for the
record, and other extraneous materials referenced during the hear-
ing to be submitted in the official hearing record.

It is now my pleasure to introduce our distinguished witness.

The Honorable Jacqueline Berrien is the chair of the Equal Em-
ployment Opportunity Commission in Washington, D.C. Chair
Berrien has a distinguished career, including over 15 years of prac-
ticing civil rights law. She has served as a program officer for the
Ford Foundation’s Peace and Social Justice program and the asso-
ciate director counsel at the NAACP Legal Defense and Edu-
cational Fund.

Chair Berrien received her B.A. in government from Oberlin Col-
lege and her J.D. from the Harvard Law School.

Welcome.

Before I recognize you to provide testimony, I think you know the
fire drill with the lights.

Ms. BERRIEN. Yes.

Chairman WALBERG. Yellow light gives you a minute left, and
then screech to a halt as quickly as possible at red. But we do want
to hear your comments. Our committee will be held to those same
5 minutes.

But without any further information to share, we welcome your
comments.

STATEMENT OF HON. JACQUELINE A. BERRIEN, CHAIR,
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

Ms. BERRIEN. Thank you very much, Chairman.
Mr. Chairman, good morning.
Mr. Chairman Kline, good morning.
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Mr. Ranking Member Courtney, good morning, and all members
of the subcommittee.

I thank you for inviting me to testify today on behalf of the
Equal Employment Opportunity Commission. As I have shared
with the staff of our agency many times, including in the visits
that I have made to more than half of our 53 offices since my ten-
ure began in 2010, one of my most important responsibilities and
greatest privileges is meeting with Members of Congress to share
news about agency accomplishments and report on our efforts to
serve the public and enforce the nation’s laws prohibiting employ-
ment discrimination.

I have served as chair of the EEOC since April 2010 together
with Commissioners Constance Barker, Chai Feldblum, and Viec-
toria Lipnic. Last week Commissioner Jenny Yang was sworn in as
our newest member, so we are now operating again with a full
complement of commissioners.

In a few months this nation will pause to reflect on the 50th an-
niversary of the March for Jobs and Justice, which occurred just a
little distance from this building on the Mall. Many years and
marches later, that day in August 1963 has such an extraordinary
impact on our history and was such an extraordinary moment in
this nation that it is still referred to as The March on Washington.

The people who assembled here that day, including my father
with me as a toddler in tow, left an indelible imprint on the history
of the United States of America—one that I think we are all proud
of as a nation.

The EEOC was created less than a year after that march with
the passage of the Civil Rights Act of 1964, so I consider it a tre-
mendous blessing and privilege to be responsible for stewardship of
the EEOC and its resources today. And I thank you for the oppor-
tunity to appear before you today to discuss the plans, challenges,
and needs of the EEOC.

Thank you all for your support of the EEOC and its work and
I look forward, as I have said in many meetings with individual
members of this body over the past few years—I look forward to
continuing to work with you and all Members of Congress and all
people in this nation who are committed to advancing the mission
of the EEOC to end and remedy unlawful employment discrimina-
tion.

As I start my testimony, or as I move forward, I would like to
just highlight a few things about the EEOC—a few very basic
points that I think provide the backdrop for today’s discussion.

Despite resource constraints and rising demand for the services
of the EEOC, the men and women of our agency have labored
mightily and worked diligently to mitigate the impact of the se-
quester on the people we serve. I greatly appreciate their service
and recognize that many workplaces, job seekers, and employers
have been positively impacted by the work of the EEOC.

I am pleased to report to you today that over the past 2 fiscal
years, despite budgetary constraints and receipt of record numbers
of new discrimination charges, the EEOC has been able to resolve
more charges than we have received each year.

As a result, the unresolved private sector charge inventory of the
EEOC, which some also say—or refer to as a backlog, has been re-
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duced. It has been reduced nearly 20 percent since fiscal year 2010.
That is a significant accomplishment, and indeed, it is the first
time in nearly a decade that the agency has made that progress in
resolving charges of discrimination and reducing the number of un-
resolved charges of discrimination.

As I said to your Senate colleagues during my confirmation hear-
ing, I recognize fully, as one who has been an advocate for and rep-
resentative of people who have experienced discrimination, that our
unresolved charges of discrimination represent potential instances
where justice is denied because of delay. So I take very seriously
my responsibility and the agency’s responsibility to address those
unresolved charges, and that is why I made that one of the prior-
ities during my tenure as chair of the EEOC.

But significantly, neither the laws that we enforce nor the prior-
ities—set not only by this commission, but by our colleagues across
history of the agency and across parties—have recognized this
agency has multiple tools at its disposal to address the continuing
problem of unlawful employment discrimination and we have
availed ourselves fully of them. And our strategic plan, which was
adopted last year, and our strategic enforcement plan, also adopted
last year, detail more fully some of the ways that we deploy those
resources and those tools that are available to stop and remedy un-
lawful employment discrimination.

Our strategic plan has three objectives: combating employment
discrimination through strategic law enforcement, preventing em-
ployment discrimination through education and outreach, and de-
livering excellent and consistent service through a skilled and di-
verse workforce and effective systems. We are dedicated and fo-
cused, as an agency and as a commission, to ensuring that all of
those objectives are met, all with the goal of advancing the very,
very important mission of the EEOC.

Our strategic plan communicates to our staff, our stakeholders,
and to the general public that we are committed to making the
most strategic use of resources, intensifying and enhancing our ef-
forts to prevent unlawful discrimination in the workplace, and en-
suring that we serve the public well.

I appreciate this opportunity. I look forward to any questions
that you may have—any member of the committee may have about
the work of the agency.

And again, thank you for inviting me to testify today.

[The statement of Ms. Berrien follows:]

Prepared Statement of Hon. Jacqueline A. Berrien, Chair,
U.S. Equal Employment Opportunity Commission

Good afternoon Mr. Chairman, Mr. Ranking Member, and Members of the Sub-
committee. Thank you for inviting me to testify today on behalf of the Equal Em-
ployment Opportunity Commission (EEOC). The EEOC is a five-member bipartisan
commission responsible for the enforcement of federal employment anti-discrimina-
tion laws. I have served as Chair of the EEOC since April 2010 with Commissioners
Constance Barker, Chai Feldblum, and Victoria Lipnic. I'm pleased to let you know
that, just last week, Commissioner Jenny Yang was sworn in as our newest mem-
ber, so we are now operating with a full complement of Commissioners.

I appreciate the opportunity to appear before you to discuss the plans, challenges,
and needs of the EEOC. It has been a privilege to serve as Chair of the EEOC for
the past three years, and it is an honor to represent the agency today and in the
many meetings with individual members of Congress I have attended over the past
few years. Thank you for your past support of the EEOC, and I look forward to con-
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tinuing to work with the members of this subcommittee and all members of Con-
gress to advance the mission of the EEOC in the future.

Fiscal realities

Mr. Chairman, before I discuss the agency’s plans and accomplishments in greater
detail, I would like to provide some context about the current state of the EEOC.
I have always considered the careful and thoughtful stewardship of the agency’s re-
sources to be one of my chief responsibilities, but that responsibility has become
more important given the significant reductions to the EEOC’s budget in fiscal years
2012 and 2013.

Our agency, like all federal agencies today, faces many challenges. We are, first
and foremost, an enforcement agency with limited resources. We must operate stra-
tegically to fulfill our enforcement responsibilities, engage in extensive outreach ef-
forts to promote voluntary compliance, educate the public about the laws that we
enforce, and work diligently to serve the public in the most efficient and effective
manner possible. I am pleased to report that over the past two fiscal years we have
been able to resolve more charges than we have received each year, which has led
to a nearly 20 percent reduction in our pending inventory. We have also reduced
the average processing time for Federal sector resolutions.

Approximately 80 percent of the EEOC’s budget consists of fixed expenses of pri-
marily payroll and rent. An additional 9-10 percent is dedicated to our partners and
your constituents in state and local Fair Employment Practices Agencies, also
known as FEPAs. Therefore, our fixed costs of approximately 90 percent of the agen-
cy’s budget leaves us with little discretion to shift additional resources to meet the
increasing demands presented by the historically high number of private sector
charges and federal sector complaints of discrimination.

Like the rest of the Federal Government, the EEOC is also dealing with the
across-the-board cuts required under sequestration. To meet the demands of seques-
tration, total programs and projects were reduced by 5 percent from the FY 2013
appropriated level, which have required reductions in our programs, as well as em-
ployee furloughs of up to eight days. In an effort to reduce the impact on agency
operations and staff, we plan to evaluate our budget situation after the first five
days of furloughs to determine if the remaining three days are necessary.

Throughout this process we are closely monitoring our operating plan for addi-
tional cost savings. There can be no doubt, however, that sequestration has made
it more difficult to deliver the services Congress requires and the American people
expect of the EEOC. The men and women of our agency have risen to the occasion,
but there is no doubt that morale has been impacted. To this end, I have instructed
all agency leaders to keep their staff well informed of the sequestration process and
do what they can to mitigate the impact of the sequester on our employees and the
people we serve. I also want to say here, publically, thank you to all of my col-
leagues at the agency, especially those on the front-lines in the field, for their great
service to this nation.

Strategic vision

A little more than a year ago, the EEOC adopted a new Strategic Plan, which
outlines three strategies to advance our mission of stopping and remedying unlawful
employment discrimination. Our strategic objectives are:

1. Combating employment discrimination through strategic law enforcement;

2. Preventing employment discrimination through education and outreach; and

3. Delivering excellent and consistent service through a skilled and diverse work-
force and effective systems.

EEOC’s Strategic Plan communicates to our staff, our stakeholders and to the
general public that we are committed to making the most strategic use of our re-
sources, intensifying and enhancing our efforts to prevent unlawful discrimination
in the workplace, and ensuring that we serve the public well. It is through a stra-
tegic approach that we are striving to build “ONE EEOC”—an agency that operates
in a coordinated and seamless manner so that we are responsive to those who need
our services and that our efforts have a tangible impact on the workplace.

A strategic approach will also help the agency manage our charge and complaint
inventory in the private, public and Federal sectors. Like my predecessor, Chair Gil-
bert Casellas, who led the Commission in adopting the Priority Charge Handling
Procedures in 1995, and Chair Cari Dominguez, who led the Commission in adopt-
ing the recommendations of the Systemic Task Force, I have worked together with
my Commission colleagues, the General Counsel and agency staff to ensure that we
make the best use of available resources. The Strategic Plan furthers those efforts.

The plan was developed with unprecedented opportunities for a wide range of
stakeholders, EEOC staff, and interested members of the public to provide input.
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We have continued to engage the public as we have entered strategic plan imple-
mentation, including during last year’s development of the Strategic Enforcement
Plan and currently the Quality Control Plan for Investigations and Conciliations.

Although the EEOC 1is in the early stages of implementing the new Strategic
Plan, as detailed in our Fiscal Year 2012 Performance and Accountability Report,
we have already begun to make meaningful progress toward more strategic and fo-
cused use of our resources.

Strategic enforcement

A key example of our progress is the Commission’s adoption of the Strategic En-
forcement Plan. Informed by staff and public input and in keeping with our belief
that we will execute our mission more efficiently and effectively by targeting specific
issues of discrimination where federal enforcement is needed most and will have the
greatest impact, the Commission identified six enforcement priorities:

1. Eliminating barriers in recruitment and hiring;

2. Protecting immigrant, migrant and other vulnerable workers;

3. Addressing emerging and developing issues;

4. Enforcing equal pay laws;

5. Preserving access to the legal system; and

6. Preventing harassment through systemic enforcement and targeted outreach.

These priorities were reflected most recently in the EEOC’s successful litigation
against Henry’s Turkey Service. Our agency secured a historic $240 million jury
award for a group of 32 men with intellectual disabilities who were subjected to se-
vere abuse, segregated housing, and other forms of harassment and discrimination
over the course of more than two decades. This is the largest award in the EEOC’s
history and is the second largest award ever in an employment discrimination case.
It took years for our staff to investigate and successfully litigate this case, but be-
cause of that tenacity, we were able to restore the dignity of the workers in this
case and send a strong message to all that the unlawful conduct in this case will
not be tolerated in the United States. We were able to vindicate the right to work
free from unlawful discrimination for all.

The EEOC is also working collaboratively with other Federal agencies, including
the Department of Labor’s Office of Federal Contract Compliance Programs
(OFCCP) and the Department of Justice’s Civil Rights Division. EEOC has strength-
ened its longstanding Memorandum of Understanding with OFCCP to promote
greater efficiency and coordination in support of the agencies’ shared mission of en-
suring equal employment opportunity under Title VII of the Civil Rights Act of 1964
and Executive Order 11246. EEOC is also partnering with DOJ to more effectively
investigate violations of federal equal employment laws by state and local employ-
ers.

Maximizing impact

At many points in the EEOC’s history, the agency has prioritized directing agency
resources to prevent and remedy practices that adversely impact many workers and
job seekers. With the adoption of the Systemic Task Force’s recommendations in
2006, the EEOC renewed its emphasis on systemic enforcement—those cases that
involve policies or practices that affect multiple employees, an entire industry, an
occupation, a profession, or an entire geographic area. While systemic cases are
highly complex and resource-intensive, they typically affect a large number of em-
ployees or job-seekers directly. By increasing public awareness and changing com-
pany policies and industry standards, these cases also have indirect effects on un-
told numbers of others.

To this end, both the Strategic Plan and Strategic Enforcement Plan reiterate the
importance of systemic enforcement of priority issues. In FY 2012, the EEOC re-
solved 240 systemic investigations, securing monetary benefits of $36.2 million for
3,813 individuals.

Examples of systemic resolutions achieved through the conciliation process in-
clude a $5.4 million settlement for a class of women in Texas, Louisiana, Mis-
sissippi, Alabama, and Florida who sought, but were denied employment as tem-
porary workers for the oil spill response in the Gulf during 2010. Another successful
conciliation involved Pepsi Beverages (Pepsi), in which the company agreed to pay
$3.13 million and provide job offers and training to resolve a charge of race discrimi-
nation. Based on the investigation, the EEOC found reasonable cause to believe that
the criminal background check policy formerly used by Pepsi discriminated against
African-Americans in violation of Title VII. Pepsi agreed to modify its background
check policy and to report to the EEOC concerning implementation of its new policy.

The agency has also seen continued success in its systemic litigation program. In
the last fiscal year, the EEOC resolved 21 systemic cases, four of which included
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at least 50 victims of discrimination. Just last month, the EEOC settled a systemic
hiring discrimination case against Presrite Corporation for $700,000 and job offers
for over 40 women. The lawsuit alleged that Presrite, a Federal contractor, consist-
ently passed-over female applicants in favor of less-qualified males for entry-level
positions at three Ohio plants.

The largest litigation monetary recovery of FY 2012 was in EEOC v. Yellow
Freight, where the EEOC secured an $11 million settlement for 300 victims of a ra-
cially hostile work environment at the Chicago trucking firm. Numerous employees
complained to the company about hangmen’s nooses being displayed, racially offen-
sive graffiti in the workplace, and other forms of race-based discrimination. Never-
theless, the company failed to correct these problems. In addition to obtaining mone-
tary recovery, the settlement requires the company to retain consultants to examine
its discipline and work assignment procedures and recommend changes to prevent
unlawful discrimination in the future.

In addition to prioritizing systemic enforcement, the Strategic Plan also sets forth
a measure to ensure that more of our conciliations, consent decrees, and legal reso-
lutions benefit not only the charging party but also current and future employees
and job applicants by including equitable relief designed to end and prevent the re-
currence of discrimination.

Prevention through education and outreach

In addition to traditional forms of administrative and legal enforcement, strategic
law enforcement also requires consistent and innovative education and outreach ef-
forts aimed at raising awareness amongst employers, employees, and job seekers
about their rights and responsibilities under the laws the EEOC enforces. These ef-
forts encourage voluntary compliance and are another cost-effective way to have the
greatest impact on the workplace.

To this end, prevention of unlawful discrimination through education and out-
reach is now clearly identified as a top priority for the agency in the Strategic Plan
and Strategic Enforcement Plan.

The agency is currently targeting outreach to vulnerable workers and underserved
communities and to small and new businesses. The agency is also working quickly
to update our guidance and other documents on the requirements of employment
antidiscrimination law and make those materials more accessible and user-friendly
to non-legal audiences and the general public.

Again, though we are in the early stages of Strategic Plan implementation, we
have already made significant progress in enhancing our outreach efforts. For exam-
ple, even before the new plan took effect, I asked Commissioner Constance Barker
to lead a Small Business Task Force. Already, the task force has identified mecha-
nisms to improve our outreach to small businesses.

Moreover, in the Federal sector, the EEOC issued two significant reports on the
barriers facing African Americans and Asian American and Pacific Islanders in Fed-
eral employment to educate employees and managers about particular issues for
these communities.

Finally, the members of the Commission, the General Counsel, and many employ-
ees of the EEOC participate in events across the country in a continuing effort to
inform the public about the laws that we enforce. In Fiscal Year 2012 alone, agency
staff reached more than 350,000 people in thousands of no-cost and fee-based events
held across the country; Commissioners Chai Feldblum and Vitoria Lipnic made
joint presentations on the Americans with Disabilities Act to audiences in Seattle,
Miami, Boston and Los Angeles; and all Commissioners and the General Counsel
addressed bar associations, continuing legal education programs, and other events
throughout the nation. Agency leadership also presented at EEOC-sponsored train-
ing programs.

Serving the public more efficiently

The third objective of the Strategic Plan is providing excellent service through a
diverse and skilled workforce and effective systems. In this objective, we recognize
the importance of ensuring that agency staff are equipped and prepared to deliver
excellent service. This objective recognizes that the EEOC should strive for contin-
ued improvements in the timeliness and quality of enforcement activities in the pri-
vate, state and local government, and Federal sectors.

One of the agency’s greatest challenges has been, and continues to be, resolving
discrimination charges filed by private and Federal sector employees and job seekers
promptly, while at the same time ensuring that the rights of the charging parties
and respondents receive appropriate attention and respect. Moreover, one of the
overriding concerns among stakeholders has been improving the quality and effi-
ciency of EEOC investigations. To address this concern, the EEOC’s Strategic Plan
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calls for the creation of a Quality Control Plan for investigations and conciliations.
The agency is currently developing this plan, and we have again solicited public
input concerning improvements in the quality of service provided by the agency and
engaged a diverse group of employees in advising the Commission. We expect a plan
to be approved by the Commission this year.

Effectively managing and ultimately reducing the inventory of unresolved charges
remains an important goal for the EEOC. As noted earlier, since 2010, with the ben-
efit of renewed investment in the staffing, training and technological needs of the
EEOC, we have achieved a nearly 20 percent reduction in our inventory of unre-
solved charges. Moreover, the agency is no longer addressing this issue as a short
term or episodic problem and is, instead, working to enhance and reinvigorate exist-
ing systems to address this challenge on a sustained basis. The adoption of our Stra-
tegic Enforcement Plan will also assist agency leaders and staff in the expeditious
management and resolution of private sector discrimination charges by streamlining
the number of priorities. While furloughs necessitated by sequestration will impact
the Commission’s continued ability to slow the growth of our charge inventory in
the short-term, setting clear priorities provides guidance to staff, helping them focus
and expedite investigations, which will more effectively manage our charge inven-
tory over the long-term.

Finally, with respect to improving customer service, the EEOC’s Strategic Plan re-
quires the Commission to make use of technology to improve communication by al-
lowing the public to submit and receive more information electronically. As we have
heard from employees and employers, streamlining the private sector charge filing
system and making information about the status of pending charges accessible elec-
tronically will serve the interests of workers, employers, and the EEOC as we seek
to make the best possible use of scarce resources.

The EEOC continued its focus on expanding the use of technology to make the
Federal hearings and appeals process faster and more effective. We have imple-
mented an electronic file system, which is designed to allow Federal agencies the
ability to securely submit electronic reports of investigation, complaint files, and
other documents to the EEOC in support of the Federal hearings and appellate
processes. This system is now available to all Federal agencies for their use in
transmitting documents electronically to the EEOC. Currently, there are 21 parent
agencies and 47 sub-agencies utilizing this technology for electronic document sub-
mission and receipt.

Moving forward

Despite these accomplishments, our rebuilding efforts are incomplete and the
progress is fragile. Given the agency’s varied enforcement responsibilities, we are
constantly challenged to meet the growing public demand for the services we pro-
vide. We are mindful of the need to identify ways to reduce spending and have
worked diligently to cut costs that will not compromise or undermine our ability to
fulfill our mission. EEOC employees have worked to improve operations, provide
better service to the public and more effectively and efficiently enforce the Federal
laws prohibiting employment discrimination.

The EEOC requested a budget of $372.9 million for FY 2014, an increase of $12.9
million from the FY 2012 appropriations. These resources are vital to maintaining
the progress made in rebuilding the EEOC’s enforcement capacity. Our FY 2014 re-
quest will allow us to make continued progress on the charge inventory and in car-
rying out the agency’s critical work and priorities, including serving the public more
efficiently and effectively and seeking to prevent discrimination through enhanced
education and outreach.

The EEOC is moving forward despite the fiscal challenges and demands we face.
The agency is on track in implementing the goals of its Strategic Plan and making
meaningful progress towards becoming “One EEOC.”

Thank you for this opportunity to highlight some of our recent accomplishments,
all of which are helping us to achieve our mission to stop and remedy unlawful em-
ployment discrimination. I look forward to working with you in the future and will
be happy to answer any questions that you may have.

Chairman WALBERG. Thank you, Ms. Berrien.

And now will open for questions from the committee, and I recog-
nize myself for 5 minutes of questions.

As I mentioned in my opening comments, I am particularly con-
cerned about the delegation of litigation authority to the general
counsel of the EEOC. The December 2012 Strategic Enforcement
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Plan delineated a list of situations in which a decisive—or—which
a decision to commence or intervene in litigation must be brought
to the commission for a vote.

Specifically, I am concerned commissioners cannot force an op-
portunity to vote and there is no checks and balances system to en-
sure the full commission votes on important cases, especially con-
sidering EEOC’s recent high-profile litigation losses. Do you share
these concerns? And if not, how can we be comfortable that the
commission is not just a commission in name only?

Ms. BERRIEN. Chairman Walberg, I believe you were quoting
from our Strategic Enforcement Plan adopted in December of 2012,
and I want to reinforce that—and underscore that that was adopt-
ed by a bipartisan majority of the commission—members of the
commission, so what is reflected there is not only my view but it
is the view of a majority of members of the commission.

With that background, I would say several things. First of all, as
you have noted, the Strategic Enforcement Plan does refer to the
1995 delegation of authority to the general counsel of the agency
and does continue that basic delegation, which was adopted to-
gether with the priority charge handling procedures and other sys-
tems intended to streamline the work of the agency and make sure
that we were more effective in using the resources that we had.

Certainly at this time, as the commission considered the input
from more than 100 members of the public, institutions, represent-
atives of employers, a wide range of agency stakeholders, we heard
from them about a range of subjects including the issue of delega-
tion and considered some of the recommendations that were made
concerning the delegation of authority, and as a result, some
changes were made but the basic delegation of authority remains.

The general counsel of the agency has, as I was and as all of our
colleagues of the commission were, was nominated by President
Obama and confirmed by the Senate. He conducts litigation on be-
half of the commission. And as the Strategic Enforcement Plan pro-
vides, he reports regularly on the conduct of that litigation.

It should be noted that our litigation program in this fiscal year
has an over 90 percent success rate in its litigation. I believe we
have done 8 of 9 trials this year and we have succeeded.

And so I do believe it is important to look at the instances where
we have lost a case in light of the overwhelming success of our:

Chairman WALBERG. Some of those losses were significant finan-
cial losses and were brought to the attention that they were really
beyond what we should be expecting. And I guess that, again, goes
to my question about what hands-on direction the commission is
actually giving if, indeed, the counsel is making so many decisions
and we have a 70,000 case backlog, why we are going after some
of these that end up very clearly with huge, huge losses to the tax-
payer.

Ms. BERRIEN. I don’t in any way mean to understate the signifi-
cance of any loss because, of course, ultimately in a case where we
have pursued litigation and lose, there are people who are affected
by that decision. So I don’t take that lightly at all, as well as the
resources of the agency at stake.

Chairman WALBERG. Let’s jump to one of those. It was Wash-
ington State against—a case in Washington State against Evans
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Fruit Company. The first case resulted in unanimous jury verdict
for the employer—unanimous. The second case was dismissed be-
fore it even got to trial.

What internal steps does the EEOC plan to take to assess the
reasons for these types of high-profile failures? And second, do you
agree that an employer who successfully defends EEOC claims
through a jury trial should have its attorney fees reimbursed by
the EEOC?

Ms. BERRIEN. Well, I believe the existing law is clear about when
and how an employer can recover fees, and employers that believe
they are entitled to fees have sought them. In some instances they
have obtained awards of fees; in many instances they have not. So
we respect and adhere to whatever the existing law is on that
point.

In the specific case of Evans Fruit, there is also one aspect of the
case that we are currently seeking reconsideration by the judge,
and that is a retaliation claim. And the jury verdicts that you have
noted, we will ultimately examine whether there is any basis for
taking an appeal, but that decision has not been made yet. It would
be premature.

In terms of the commission and the commission’s input, there are
several things that are in the Strategic Enforcement Plan that spe-
cifically go to your question of, does the commission have appro-
priate involvement and engagement in how the resources of the
agency are used in litigation? As I have indicated, the general
counsel does report regulatory to the commission. That is re-
affirmed in the Strategic Enforcement Plan.

In addition, one of the provisions of the Strategic Enforcement
Plan is that at least one case from each of our districts will come
to the commission for consideration, and some of the major cases
of the commission, of course, already come to the commission, given
that there are a number of criteria set out in our National Enforce-
ment Plan previously and now Strategic Enforcement Plan that in-
dicate that matters of significant financial consequence or that will
demand significant resources of the agency or they could generate
significant public attention or publicity among others should come
to the agency, as well as those that involve novel applications of
law or new and potentially new statutes, as well.

Chairman WALBERG. Well, thank you. My time has expired.

I now recognize my ranking member, Mr. Courtney.

Mr. CourTNEY. Thank you, Mr. Chairman. You know, listening
to the exchange a moment ago I was reminded of my father, who
was a trial lawyer for almost 50 years—lifelong Republican—and
used to say when I was starting out as a young lawyer that any
lawyer who tells you they have won every case is a lawyer that has
never tried a case. And, you know, it is kind of nature of the busi-
ness is that, you know, no one—there is—you know, no one bats
1,000 in the system.

Obviously, if there is, you know, losses it is something that we
all need to be concerned about and learn from those results, and
I alfl sure, you know, the commission takes that responsibility seri-
ously.

Again, in your opening comments you talked about the backlog
reduction, which is, in my opinion, quite impressive—20 percent
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since 2010. And again, the inflow of cases, though, which is hap-
pening at the same time that you are trying to address older
cases—again, according to the statistics staff has given me it is
about 100,000 cases a year. Is that correct?

Ms. BERRIEN. That is correct.

Mr. COURTNEY. And really, logistically, you know, it would be im-
possible for the commission to sort of scrutinize every single one of
those cases. I mean, the fact is that you have to have systems in
place where your professional staff is out there investigating and
making decisions about this disposition. Isn’t that pretty much how
it runs every day?

Ms. BERRIEN. Absolutely. As dedicated as the members of the
commission are, there is no way that we can consider or review
100,000 charges of discrimination.

We are very fortunate to have a very dedicated professional staff
that conducts investigations, that mediates charges of discrimina-
tion, that conciliates, and that litigates where necessary, as well as
engaging in extensive outreach and public education.

Mr. COURTNEY. And you mentioned 9 cases that went all the way
to verdict just a moment ago, in terms of, you know, some of the
success rate

Ms. BERRIEN. Yes, in this fiscal year.

Mr. COURTNEY. The cases that go that far, again, are almost an
infinitesimal fraction of the 100,000 cases that come in. I mean,
you are out there trying to negotiate and resolve cases, otherwise
you would drown.

Ms. BERRIEN. Absolutely. And in fact, in our latest discussion of
conciliations, for example, we saw that 40 percent of the matters
that reach the point of conciliation are successfully conciliated. So
those matters never reach litigation, for example.

Our mediation program, which is very well received and highly
regarded, I think, across the spectrum of the bar resolves success-
fully thousands of cases or charges of discrimination every year
and recovered a significant amount of relief for people who were
victims of discrimination in the past year.

So we certainly use mediation, conciliation, and in the course of
our investigation, when and if we determine that there is no merit
to a charge of discrimination, the last thing that anyone in this
agency, particularly given our limited resources, wants to do is to
waste any of those resources by continuing a meritless investiga-
tion.

Mr. COURTNEY. Right. And you issue reports to sort of break
down on a regular basis in terms of what the, you know, the re-
sults are?

Ms. BERRIEN. Yes, we do. And we also provide an annual report,
the Performance Accountability Report, to this Congress every
year.

Mr. COURTNEY. Thank you.

Well, so in terms of trying to grapple with, again, the backlog,
the inflow of new cases, you know, the hard work to go out and re-
solve in as many cases as you can, I mean, obviously that is—relies
a lot on your staffing and the individuals. Sequester is now in full
swing since March 1st. Congress can turn it off if we can come to-
gether with an agreement, just like prior Congresses did when




17

Gramm-Rudman sequester went into effect in the 1980s and 1990s,
but nonetheless, we are not there, apparently, at this point.

Can you talk a little bit about how you are handling sequester,
particularly in terms of your staffing, furlough days, layoffs?

Ms. BERRIEN. Yes. Well first of all, to put context to this, in 1980
the staffing of this agency was nearly 1,000 people more than it is
today. In 1990 the staffing of the agency was approximately 500
people more than it is today.

Nevertheless, since 1990 the agency has jurisdiction now to en-
force two additional statutes—the Americans with Disabilities Act
and the Genetic Information Nondiscrimination Act—in addition to
the prior authorizations to enforce Title VII of the Civil Rights Act,
the Equal Pay Act, and the Age Discrimination in Employment Act.

So our jurisdiction has grown; the number of charges of discrimi-
nation have, for the past several years, been at an historic level of
approximately 100,000. During that same period our funding has
decreased significantly; our staffing has decreased significantly.
Today we have approximately 2,300 staff. Last year we instituted
a hiring freeze in order to achieve the cost savings that were nec-
essary to meet our budget last year.

And in this year, despite efforts to cut other areas of our budget,
we were unable to make the savings that were required by the se-
questration so we are furloughing our employees. At this point we
have called for 5 days of furlough; if necessary, an additional 3
days are provided in our notice to furlough. So it has had a real
impact on our workforce and we fear it will have a real impact on
our ability to make further progress towards fulfilling our mission.

Mr. COURTNEY. I think my time is expired so I will yield back,
but thank you for that important perspective.

Chairman WALBERG. Thank you.

And I now recognize the chairman of the full committee, Mr.
Kline.

Mr. KLINE. Thank you, Mr. Chairman.

Thank you, Madam Chair, for being here. It is nice to see you.

Ms. BERRIEN. Thank you.

Mr. KLINE. I very much appreciated that you made the trip up.
We had an opportunity to chat just a couple weeks ago——

Ms. BERRIEN. Yes.

Mr. KLINE [continuing]. So thank you very much for that.

I am very sensitive to the 5-minute clock, and so I want to pur-
sue a line of questioning sort of quickly here. Picking up, we dis-
cussed this a little bit in the office, and that is the issue of partner-
ship agreements and the definition of “employee” under federal
nondiscrimination law that—over which you have jurisdiction.

Many partnerships in the legal and accounting professions have
voluntarily adopted mutually agreed upon policies for their retire-
ment, for example. Now, there is no question that in one of these
firms that there are employees that are clearly covered by non-
discrimination laws, including the Age Discrimination in Employ-
ment Act—the ADEA—but I am not entirely convinced that when
Congress created the ADEA they had in mind—we had in mind ap-
plying this law to prevent law firm and accounting partners, who
are highly educated—or so they tell me—and well compensated
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from voluntarily organizing as they see fit, including adopting re-
tirement policies that they view to be in their best interest.

So the questions that I have are these, and I will just give them
all to you and then you can sort of respond to them in—in a group:
Can you tell us whether or not the commission intends to make
these mutually agreed upon retirement policies in the legal and ac-
counting professions a focus of its enforcement efforts? Two, in
light of the Supreme Court precedent governing the legal treatment
of partnerships, wouldn’t you think it best for the commission to
come to Congress for any changes in the law that you might think
should be required?

And then, as we have already started discussing in this hearing
this morning, given the commission’s resource constraints, doesn’t
it make more sense to focus on truly vulnerable workers and leave
challenges to partnership retirement policies to individuals? I
mean, we have already talked about the backlog and how much
work you have got to do, and yet, I understand that the commis-
sion is looking at some of these arrangements. It just strikes me
that in a period of scarce resources that might not be the best use
of your resources.

Those are the questions.

Ms. BERRIEN. Okay. Thank you.

Well, first of all, I would like to note that there are six enforce-
ment priorities identified in our Strategic Enforcement Plan, which
was adopted in December, and it includes exactly the areas—some
of the areas that you have mentioned, including protecting immi-
grant, migrant, and other vulnerable workers, eliminating barriers
in recruitment and hiring, addressing emerging and developing
issues, enforcing equal pay laws, preserving access to the legal sys-
tem, and preventing harassment through systemic enforcement and
targeted outreach.

I believe the case you are referring to is the Clackamas Gastro-
enterology Associates case, and what that case provides

Mr. KLINE. Let me interrupt. I don’t want to tie it to a specific
case. There are a number of instances here, so we can leave the
specifics of a case out. It is in general

Ms. BERRIEN. I am sorry. I meant the Supreme Court decision
you were referring to.

Mr. KLINE. Go ahead.

, Ms. BERRIEN. I am sorry. If I misunderstood you please let me
now.

But the Supreme Court’s decision in Clackamas Gastroenterology
requires that basically the way that a partnership is viewed for
purposes of application of the antidiscrimination laws may vary
from case to case. So in the course of an investigation concerning
a possible claim of discrimination against a person who is a partner
in a firm, we are bound, in part by that Supreme Court decision,
to examine the circumstances and determine whether and how the
antidiscrimination

Mr. KLINE. Excuse me again. The time is about to expire.

In some of these cases there has been no complaint and you are
looking into that arrangement, and it just strikes me again that
that was not the intent of Congress when talking about employees
and protection and nondiscrimination. We weren’t talking about
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lawyers making huge piles of money, and accountants and so forth,
who are in a different position than their employees. And yet, I un-
derstand that the commission is proactively looking in some of
these cases and I am just wondering why that would be.

Ms. BERRIEN. Well, certainly, Congressman, the need for us to
consider all of the relevant factors in making a decision about
whether to litigate a case or even to pursue a directed investigation
might include whether or not the law will be adequately enforced
by private attorneys general, which is certainly part of what all of
the statutes that we enforce envision or contemplate, that the pri-
vate bar or private attorneys general may be well suited to pursue
certain claims. And in our Strategic Enforcement Plan we have rec-
ognized that.

That said, without reference to a specific set of facts or a specific
investigation, I would have to say that even under existing law an
examination of the facts that apply to the business arrangements
or the partnership agreements is necessary under the Clackamas
Gastroenterology Associates case. I can’t say that there are no
cases involving partners where there might be a instance of dis-
crimination that would warrant or be appropriate for the exercise
of the commission’s jurisdiction.

As I think you have recognized, without addressing any specific
facts, I think the answer is broadly we would have to look in an
investigation at whether or not, under Clackamas, that particular
partnership would qualify as an employer for purposes of the stat-
ute.

Mr. KLINE. That is the reason why I am not a lawyer. I can’t
even pronounce the Supreme Court case name.

But I am concerned. I don’t think that got to the issue I was try-
ing to get to. Perhaps we will be able to pursue it later.

My time is more than expired, and I yield back.

Chairman WALBERG. I thank the gentleman.

There are plenty of lawyers. We are glad for colonels.

I now recognize for 5 minutes of questioning, Ms. Bonamici?

Ms. BonawMmict. Thank you very much, Mr. Chairman.

And thank you for being here, Chairwoman Berrien.

Guilty—I am one of the lawyers. And I wanted to align myself
with the comments Mr. Courtney made about the legal system and
the need to analyze cases, and sometimes you win, sometimes you
lose. I think maybe Perry Mason didn’t lose a case. But for the
most part there are risks involved, and I know that the EEOC
takes steps to analyze cases before you bring them forward.

I wanted to talk a little bit about one of the priorities that you
have identified in your Strategic Enforcement Plan, which is elimi-
nating barriers in recruitment and hiring, and I know that one of
the things that the EEOC has discussed is discrimination against
the unemployed. There are a lot of people out there still who have
lost jobs through no fault of their own, and getting them back to
work is something that we all talk about here in Congress.

But several states, including my state of Oregon, have passed
legislation limiting the use of credit reports in employment. It is
especially timely because so many people who did lose jobs,
through no fault of their own, faced some financial difficulties, and
when employees are not hiring prospective employees because ei-
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ther because they are unemployed or because something on their
credit score, it only exacerbates the difficulties faced by people who
are trying to get back to work.

And in the states—I believe there are about eight states now who
have passed legislation limiting the use of credit in employment—
of course, there are exceptions made for industries where that is
relevant—and I wonder, Chairwoman, if you have looked into
whether that practice tends to disproportionately impact minorities
and women and what steps, if any, is the EEOC taking to prevent
employment discrimination based on the unemployed status or on
credit history?

Ms. BERRIEN. Thank you.

Actually, we have looked at both of those practices as a commis-
sion in public meetings of the commission. In the first year or so
of my tenure at the commission, we conducted approximately a half
a dozen commission meetings on barriers to hiring and recruit-
ment, and we were particularly sensitive to several things: one, the
fact that a large number of people would be seeking or—seeking to
return or enter to the workforce in the first place, and we tried to
look at practices that might affect that group. So we looked, for ex-
ample, at the impact of the economy on older workers and some
practices that affect older workers.

We also conducted a public meeting on employers’ consideration
of credit information and history as a potential barrier to employ-
ment and recruitment. And in fact, I believe that some of the local
laws that have been introduced or passed in the months since then
have actually drawn on the record of the meeting that we con-
ducted and the testimony that witnesses presented.

We also conducted a meeting on unemployment or unemployed
status as a potential barrier to employment for job seekers. And in
every instance we were interested in determining whether and to
what extent there was a disparate impact on any particular group.

In some instances I think we broadened our look so that we were
not only addressing those who might be the obvious potential
groups impacted, but also those who may not. For example, when
we conducted our meeting on credit we did have someone testify on
the impact of this practice for women. When we conducted a meet-
ing on the unemployed status we looked at the practice’s impact
not only on African Americans but also on other groups that could
be impacted, including older workers.

So I think through our meetings we have brought information
into the public sphere that is helpful in those instances where
states and localities have tried to pursue, as well as looking at our
own charges of discrimination and, where appropriate, inves-
tigating if we believe there is a disparate impact or disparate treat-
ment.

Ms. BonaMmicl. Thank you. And in just the remaining time, I
know the EEOC enforces the Equal Pay Act, which has been the
law since the 1960s. I support the Paycheck Fairness Act. I hope
we can pass that.

But why is it since equal pay for equal work has been the law
since the 1960s is it the case that women only make about 77 cents
to the dollar that men make?
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Ms. BERRIEN. I don’t know if I am the best person to answer the
why, but I can say that that is a real priority for us to close that
gap once and for all, and I think we have made some significant
progress in doing that. We have litigated a number of cases suc-
cessfully challenging pay disparities—not only pay disparities af-
fecting women, but in some cases pay disparities affecting other
groups. And we will continue, along with our enforcement partners
in the federal government who are part of the Equal Pay Enforce-
ment Task Force, to work to close that gap.

Ms. BoNnawMmicl. Thank you. My time is expired.

I yield back. Thank you, Mr. Chairman.

Chairman WALBERG. I thank the gentlelady.

And I recognize a doctor on the committee, Dr. Bucshon.

Mr. BucsHON. Good morning.

A couple of things. First of all, I strongly believe all workers de-
serve strong protections against employment discrimination, and I
thank you for your work in that area.

A couple things that I am intrigued by, though, is, does it require
a créi)rél‘i?nal background check or drug testing to be employed by the
EEOC?

Ms. BERRIEN. We are subject to the same standards that are set
out by the Office of Personnel Management——

Mr. BUCSHON. So it is yes or no.

Ms. BERRIEN. We have at times—I am not sure that we have re-
quired drug tests, but criminal background checks, depending on
the nature of the position, may be required.

Mr. BucsHON. Okay. And can I ask, did you have to have a
criminal background check on yourself or a random drug test be-
fore you were appointed to get appointed to your job?

Ms. BERRIEN. I certainly did not have a random drug test, al-
though—and as far as a criminal background check, I was subject
to the FBI clearance and check that I believe all Presidential ap-
pointees are.

Mr. BUcsHON. Yes. And do you think—do—in that vein, do you
think that it was important for you to have a criminal background
check before you were appointed to you current position? Why
would that be applicable to you?

Ms. BERRIEN. Well, I would say this: I want to make clear that
the guidance that the EEOC adopted does not prohibit any em-
ployer—federal government, state or local government, or private
employer—from conducting a criminal background check. What is
relevant under existing law—and this has been determined by fed-
eral courts—is how those results are used and whether or not the
check—whether or not the results are related to the job in ques-
tion. And in that case, I believe I was subject to the same practice
that is provided for in the guidance that we have adopted.

Mr. BUCSHON. Thank you. Because we hear all the time, “Well,
Congress passes laws that don’t apply to them,” but it seems to me
that, you know, not being overly critical, that if you required a
criminal background check to get your appointment or Presidential
appointees require criminal background checks, I don’t really see
the applicability in those other than political implications, I will be
frankly honest with you, and I think that is where I have some dif-
ficulty with the guidance where an employer, based on what they
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determine is appropriate, can conduct a criminal background check
regardless of what type of employment—and I see it as an over-
reach. That is just one of my things.

Now, do you know—do you consider drug use or alcohol abuse to
be a disability?

Ms. BERRIEN. There have been cases that have determined—fed-
eral cases that have determined that under certain circumstances
not drug abuse or alcohol use but a history of alcoholism, for exam-
ple, has been determined in some cases to be a disability.

Mr. BUCSHON. Yes. And I can’t totally disagree with that. I have
personal family reasons to agree with you. And as a medical doctor
I realize that these can be classified as diseases and can be consid-
ered a disability in some instances.

And the reason I ask that is the U.S. Steel case, which you lost
so far—do you know how much U.S. Steel pays in workman’s comp
payments per year by chance, or what their liability insurance is
for their employees? Just a

Ms. BERRIEN. I can’t give you a figure, but I am sure it is sub-
stantial.

Mr. BucsHON. So why would the EEOC continue to litigate a
case when it seems to me U.S. Steel is protecting not only the em-
ployee and surrounding employees around them—litigate a case
that clearly, if that employee, for example, made a mistake and
killed another employee or that they would be open to litigation
from the employee’s family, they would be open to litigation from
all kinds of sources, plus—or they injured another person and the
company ended up paying workman’s comp payments for years or
the federal government had to pay disability payments forever.

Why would the EEOC pursue a case when it is pretty clear that,
you know, if you are working in a dangerous environment, in my
personal view, it is not inappropriate for people to know the status
of the employee not only for their own protection but for the protec-
tion of their surrounding employees and the company as it relates
to liability, and that would be my question. Why would you dis-
agree with that?

Ms. BERRIEN. Well, Congressman, I am not sure that I would dis-
agree with your premise. We certainly recognize that health and
safety rules and regulations are a part of the backdrop for some of
the laws that we enforce. And similarly, with our arresting and
conviction guidance, we certainly and expressly recognize that con-
cerns about employee health and safety or customer safety, among
other factors, could be relevant to an employment decision. So I
don’t think we disagree about that.

Mr. BucsHON. Okay. Do you think that if a person comes to be
employed—an unemployed person, and a company has—I see my
time is expired.

I will yield back. Thank you.

Chairman WALBERG. I thank the gentleman.

I would ask unanimous consent that Representative Susan
Brooks of Indiana, and a member of our full committee, be allowed
to participate in today’s hearing.

Without objection, Representative Brooks, you are recognized for
5 minutes. Welcome.

Mrs. BROOKS. Thank you, Chairman.
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Hello, Chair Berrien. Nice to——

Ms. BERRIEN. Good morning.

Mrs. BROOKS [continuing]. Be with you today.

I am going to follow up a little bit on a line of questioning from
Congressman Bucshon, because I am a former United States attor-
ney, but similarly—or I have also been involved in the criminal jus-
tice system as a criminal defense attorney my entire career, so I
have been in the criminal justice system until most—until the last
half a dozen years, and criminal background check issues have al-
ways been an issue not only for those, you know, coming out of the
criminal justice system but particularly for employers who are look-
ing to hire and making those important hiring decisions.

And I know that the EEOC did finalize its criminal background
check guidance with—but it was, from my understanding, without
a regard for the directive proposed by the Senate Appropriates
Committee that the guidance was supposed to have been circulated
for public comment at least 6 months before adoption. And it is my
understanding that the report language accompanying the enacted
fiscal year 2013 C.R. directed the EEOC to report to the Appropria-
tions Committee the steps taken by the EEOC to alleviate that con-
fusion caused by the criminal background check guidance.

Can you please provide for this committee an update on how the
EEOC’s—what is the progress in complying with this directive?
And if you could please expand and share with me—and I am sorry
I didn’t get here on time—more information about the criminal
background guidance and what the response was to the Senate Ap-
propriations directive.

Ms. BERRIEN. Of course. So we will obviously comply with the
Senate Appropriations Committee directive; the date for doing so
has not arrived yet.

Mrs. BROOKS. And I am sorry, what is that date?

Ms. BERRIEN. I believe the committee—that report language
came out approximately a month-and-a-half ago; I believe we have
another month, more-or-less, to provide that information. We cer-
tainly will do that in a timely manner and we certainly are going
to be prepared to do that.

But I can certainly share with you broadly several things. First
of all, the guidance that we adopted in April of 2012 was an update
of guidance that had actually been in effect since the 1980s. It was
initially adopted when Chair Thomas was at the agency; it was re-
affirmed when Chair Kemp was at the agency.

We believe, though, that for several reasons, because a court had
indicated that additional support for the guidance would be useful,
because of the burgeoning number of instances where background
checks are conducted not only by screening or other firms but now
increasingly it is possible for one to use online or other services to
conduct background checks, because of the larger number of peo-
ple—and I do want to make a distinction here.

Our guidance concerns employer consideration of arrests and
convictions, and from the passage of the first guidance in the 1980s
the agency has always distinguished between arrests and convic-
tions, given that arrest and the information underlying an arrest
is not subject to the same standards nor is it the same quantum
of proof as a conviction, so I do want——
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Mrs. BROOKS. Excuse me, Madam Chair, but is—in the guidance
are arrests subject to an employer being entitled to see arrests?

Ms. BERRIEN. An employer can request arrest or conviction
records, but the guidance, as it has since the 1980s, indicates that
a record of arrest is not entitled to the same weight or should not
lead to the same consequences as a conviction record.

Mrs. BROOKS. Because there is a very different standard for a
conviction versus an arrest.

Ms. BERRIEN. Exactly.

Mrs. BROOKS. But an employer is still entitled to receive a list
or request from a employee what you have been arrested for

Ms. BERRIEN. An employer can correct—can request that.

Mrs. BROOKS [continuing]. And then what they have been con-
victed of. And so what is the new—what is the change that was
made and what was the commission’s—what happened in the 6-
month public comment period?

Ms. BERRIEN. Well

Mrs. BROOKS. Was there a 6-month public comment period?

Ms. BERRIEN. Actually, there were several opportunities for the
public to weigh in on this subject. The commission conducted public
meetings before I arrived, actually, under the leadership of Chair
Earp, on arrest and conviction as a barrier to employment——

Mrs. BROOKS. And I know—I certainly am aware that there is,
but was there a 6-month public comment period?

Ms. BERRIEN. It was not treated like notice and comment rule-
making, absolutely—so it was not published for comment in the
Federal Register, nor do we believe it needed to be.

Mrs. BROOKS. And so we will, then, in a month or a month-and-
a-half, when you said we will be able to receive what the EEOC’s
response is to that directive at that time?

Ms. BERRIEN. We will absolutely make that submission to the
committee that is required.

Mrs. BROOKS. Thank you. Can you let me know—so many state
and local laws require employers to conduct criminal background
checks, so state and local laws may be in conflict with what the di-
rective is. Is that a possibility?

Ms. BERRIEN. Well, we recognized that in the guidance and we
did discuss that. But in fact, it is not the guidance that creates that
conflict; it is actually the law itself, which indicates that as federal
law is, Title VII recognizes the supremacy of federal law.

However, the commission is aware that there may be instances
where in order to comply with federal law a background check may
be required and that that may warrant an exclusion or a decision
in a particular case to exclude an employee. I think there certainly
is the opportunity in the course of an investigation to present that
if that ever occurred. But we have addressed that in the guidance.

Mrs. BROOKS. And I have one last question, if I might, Mr. Chair.

Chairman WALBERG. Without objection.

Mrs. BROOKS. Thank you.

So can you please provide for us how EEOC can assure employ-
ers that are either faced with the EEOC guidance or with the state
and local law that they are not going to be subject to litigation? I
mean, if the state and local law is in—is, you know, in conflict with
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your guidance, which law is, in your view and in the commission’s
view, should the employers be following?

Ms. BERRIEN. Well, there would never be a case where our guid-
ance prohibits an employer from conducting a background inves-
tigation, so if—and that is often the case with state and local laws.
If the state or local law says, “In order to work in this setting you
must be subject to a background investigation,” there is nothing in
this guidance that would prohibit that.

The issue that the guidance addresses in great detail is what the
standards are when an employer, if based on information they ob-
tain in the guidance, makes a particular employment decision. And
if the defense or the justification is that a state law requires exclu-
sion of all people with a particular conviction, I think that would
obviously be relevant to a determination that the commission
would make about what steps would need to be taken next.

Mrs. BROOKS. But the commission is allowing employers to deter-
mine certain categories of crimes and convictions that would pre-
clude employment. Is that correct?

Ms. BERRIEN. Absolutely. And that is provided for in the guid-
ance.

Mrs. BROOKS. Okay.

Ms. BERRIEN. Then that, though, would assure that a person
could not bring a suit or would not bring a charge of discrimina-
tion, so we can’t provide for that.

Mrs. BROOKS. Certainly.

Ms. BERRIEN. We would have to make the determination based
on all the facts at the time.

Mrs. BROOKS. Thank you very much.

Ms. BERRIEN. Thank you.

Mrs. BROOKS. I yield back. Thank you for the additional time.

Chairman WALBERG. I thank the gentlelady, and appreciate the
questions and the responses.

Definitely one committee hearing is not sufficient to get to the
issues to understand, and I think that assures us that there will
be opportunities for the future.

I now recognize the ranking member for any closing comments
he would like to make.

Mr. CoURTNEY. Thank you, Chairman Walberg. And again, I
want to thank you for holding this hearing—again, the first time
EEOC has been invited over here in this Congress or the prior
Congress, and obviously the lively exchange shows that, again,
there is a lot of interest on both sides of the microphone here in
terms of the great work that your commission conducts to protect,
again, the civil rights of all Americans.

And again, I want to compliment you on how open and respon-
sive and precise your answers were to all the members’ questions.
And again, hopefully this is the beginning of a dialogue between
our subcommittee and your commission to, again, find ways to get
better information out about the work that your commission does,
and also look at ways that we can improve civil rights laws to pro-
tect, again, groups and individuals that are still subject to discrimi-
nation.

Again, we have bipartisan legislation, which has been introduced
by Congresswoman Ros-Lehtinen and—and Representative Polis,
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the Employment Nondiscrimination Act, which again, I am hoping
our committee will take up sometime during this Congress. And
also the Protecting Older Workers Against Discrimination Act,
which again, has bipartisan introduction in the Senate with Sen-
ator Grassley and Senator Harkin to, again, address a recent Su-
preme Court decision which I think unfairly hinders older Ameri-
cans from, again, having their rights protected in the workplace.

And with that in mind, I wanted to introduce two letters for the
record, one from AARP and the other from the Leadership Con-
ference on Civil Rights and Human Rights, which again, under-
scores the work that your commission is doing to protect older
Americans and, again, the need for Congress to, again, help sup-
port?the commissions and their efforts. So hopefully without objec-
tion?

[The information follows:]

AARP,
May 21, 2013.

Hon. TtM WALBERG, Chair; Hon. JOE COURTNEY, Ranking Member,
Subcommittee on Workforce Protections, House Education & Workforce Committee,
2101 Rayburn House Office Building, Washington, DC 20515.

DEAR CHAIRMAN WALBERG AND REP. COURTNEY: AARP is a nonpartisan, nonprofit
membership organization of people age 50 or older that fights for the issues that
matter most to older Americans, including equal employment opportunity. On behalf
of our more than 37 million members and all Americans age 50 and older, AARP
appreciates the sustained attention the EEOC has been giving to issues that affect
older workers and workers with disabilities, and we are pleased that you are hold-
ing a hearing to highlight the regulatory and enforcement actions of the Equal Em-
ployment Opportunity Commission (EEOC).

The aging of Boomers, combined with a 25-year trend of Americans working
longer and retiring later, means that our nation’s workforce is getting older. By
2020, all Boomers will be age 55 and older, and the 55+ age group will constitute
one-fourth of the workforce. As more older workers decide to delay retirement be-
cause they want to continue working or, increasingly, because they cannot afford to
retire, having the option to work beyond traditional retirement age is of increasing
importance to older workers, including the one-third of AARP members who are in
the workforce.

Despite the need for older workers to remain in the workforce longer, significant
barriers to their hiring and retention exist. Among them is the persistence of age
discrimination, both blatant and subtle. In a nationwide survey by AARP in 2012,
about two-thirds (64%) said they believe that people over age 50 face age discrimina-
tion in the workplace. Moreover, about one-third (34%) reported that either they
personally faced age discrimination in the last four years, or know someone who
has. Once older workers lose their jobs, they face much longer periods of unemploy-
ment than younger workers—lasting on average more than one year. Employment
discrimination on grounds of disability is also particularly challenging for older
workers, as a disproportionate number of workers discriminated against on the
basis of disability are older.

The EEOC must continue to play a vital role in confronting practices and policies
that impair full and equal employment opportunity for older workers. These include
practices such as mandatory retirement, age limitations on employee benefits by
state and local governments, discrimination against the long-term unemployed, and
inquiries for medical information about employees.

In the regulatory arena, AARP is particularly grateful for and strongly supportive
of the EEOC’s work to clarify the law on employment practices that have a dis-
parate impact on the basis of age. The Supreme Court previously affirmed the valid-
ity of such actions under the Age Discrimination in Employment Act, and specified
the application of the “reasonable factor other than age” defense, but the high court
provided no guidance on the parameters of these concepts. The EEOC has applied
its expertise in interpreting the law and issuing regulations to guide employers and
employees. The EEOC’s “reasonable factor other than age” regulations were square-
ly in line with case law, and it is important that this type of systemic policy guid-
ance be available to employers as they review the impact that their decisions can
have on older workers.
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In the enforcement arena, AARP agrees with the Commission’s targeting of bar-
riers in recruitment and hiring, including hiring discrimination based on age, as a
national priority in its Strategic Enforcement Plan. Hiring discrimination, which
has been exacerbated during this Great Recession, is a huge problem for older work-
ers, but is very difficult for job applicants to detect and take action against. AARP
has urged the Commission to use its greater ability to detect and bring systemic
cases in targeted industries in which age stereotyping is prevalent. The Commis-
sion’s inclusion of enforcement strategies aimed at discriminatory screening tools
such as date-of-birth screens on job applications is also key.

Over the last four years, the Commission has given broad attention to a wide vari-
ety of issues of great concern to older workers. These include public hearings on:

e Age Discrimination—In the depths of the recession, the EEOC held public hear-
ings on “Age Discrimination in the 21st Century—Barriers to the Employment of
Older Workers,” and on the “Impact of the Economy on Older Workers.”

e Hiring Discrimination—Once jobless, older workers are far more likely than
younger workers to experience long-term unemployment. Organizations and media
reports uncovered a disturbing trend in which employers would refuse to consider
the applications of jobseekers who were currently unemployed. The EEOC has held
hearings on: “Disparate Treatment in 21st Century Hiring Decisions,” and “Out of
Work? Out of Luck: Treatment of Unemployed Job Seekers.”

e Caregiver Discrimination—People are living longer, and the vast majority of
older adults with chronic, disabling conditions are being cared for by family mem-
bers. Midlife and older workers juggling family eldercare responsibilities will be in-
creasingly common, prompting the EEOC to issue best practices and hold a hearing,
“Unlawful Discrimination Against Pregnant Workers and Workers with Caregiving
Responsibilities,” on the equal employment issues attendant to the treatment of
family caregivers.

e Credit Report Screens—Since older workers experience longer spells of unem-
ployment (increased risk of struggling to pay bills and debts), and are more likely
to experience medical problems and medical debt, the indiscriminate use of credit
reports in the screening of job applicants raises many issues for older workers.
AARP was pleased that the EEOC held a hearing on “Employer Use of Credit His-
tory as a Screening Tool.”

o Employer Wellness Programs—Employer-sponsored wellness programs were ex-
panded under the Affordable Care Act. The EEOC recently held a hearing on
“Wellness Programs Under Federal Equal Employment Opportunity Laws,”

The EEOC has appropriately and effectively used these hearings to gather diverse
views, and to inform updates of enforcement guidance and help focus its enforce-
ment actions.

AARP strongly supports the actions of the Commission to address the needs of
older workers for fairness and equal opportunity, and looks forward to working with
both the EEOC and this Committee on these important issues. If you have any
questions, please feel free to contact Debbie Chalfie of the Government Affairs, Fi-
nancial Security and Consumer Affairs staff at (202) 434-3723.

Sincerely,
JOYCE A. ROGERS, Senior Vice President,
Government Affairs.

May 21, 2013.

Hon. TtMm WALBERG, Chair; Hon. JOE COURTNEY, Ranking Member,
Subcommittee on Workforce Protections, House Education & Workforce Committee,
2101 Rayburn House Office Building, Washington, DC 20515.

DEAR MEMBERS OF THE EDUCATION AND THE WORKFORCE COMMITTEE: On behalf
of the Employment Task Force of The Leadership Conference on Civil and Human
Rights (“The Leadership Conference”), a coalition charged by its diverse membership
of more than 200 national organizations to promote and protect the rights of all per-
sons in the United States, we write to applaud Chair Jacqueline Berrien for the suc-
cessful and critical work of the Equal Employment Opportunity Commission (“the
Commission”) under her guidance.

The Commission serves a vital function in ensuring workplaces free from unlawful
discrimination based on race, color, religion, sex, national origin, age, and disability.
The Commission’s critical mission helps to promote economic security for all workers
and their families. During Chair Berrien’s term, the Commission has strengthened
efforts to prevent discrimination through outreach, education, and technical assist-
ance and has pursued fair and vigorous enforcement of the law when evidence of
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discrimination is uncovered. We write to highlight some of the Commission’s recent
accomplishments under Chair Berrien’s leadership.

Since Chair Berrien assumed her role in April 2010, the Commission has received
approximately 300,000 charges of employment discrimination. In the last three
years, the Commission has recovered over $1.2 billion in lost wages and other relief
for workers who faced unlawful discrimination. Under Chair Berrien’s leadership,
the Commission has represented some of the most vulnerable workers in this coun-
try.

We applaud the Commission’s enforcement efforts to investigate and challenge not
only individual cases of discrimination, but also systemic violations of the law, pur-
suant to its clear legal authority. Systemic enforcement is crucial to the Commis-
sion’s ability to effectively combat pattern-or-practice discrimination. Victims of dis-
crimination may not be aware that they have been subject to discrimination and
they may be less inclined to bring an individual complaint due to a lack of resources
or fear of retaliation. Moreover, the Commission may be better positioned to pursue
systemic cases that the private bar is less likely to take on, for example, in cases
where the monetary relief might be limited, the focus is on injunctive relief, or the
victims are in underserved communities.

An important milestone in the Commission’s recent work was the issuance in
April, 2012, of an updated “Enforcement Guidance on the Consideration of Arrest
and Conviction Records in Employment Decisions Under Title VII of the Civil
Rights Act of 1964.” This Guidance serves to inform employers of the agency’s inter-
pretation of the relevant law and provides information about appropriate methods
for employers to use criminal history records in compliance with the requirements
of the statute. The Enforcement Guidance is a thoughtful, flexible, and workable
roadmap for employers to follow. The Guidance explains to employers how to con-
duct and use any appropriate background checks they reasonably require, without
violating the rights that job applicants have under Title VII. As reflected in testi-
mony presented at a briefing on December 7, 2012, before the United States Com-
mission on Civil Rights, for example, from the Society for Human Resource Manage-
ment, the Enforcement Guidance has been generally well received by employers. We
are attaching a copy of extended comments that some members of the Task Force
submitted to the Commission on Civil Rights, based on the record of the Briefing.

Beyond legal and administrative enforcement, the Commission serves as a crucial
resource to employers by providing training, technical assistance, and guidance con-
cerning compliance with relevant civil rights laws. The Commission conducts thou-
sands of outreach events each year for the public, with a special emphasis on under-
served communities, small businesses and workers who would otherwise have lim-
ited access to information about their rights under equal employment laws. In the
last three fiscal years, over 1.1 million people participated in one of the Commis-
sion’s no-cost educational, training and outreach events.

Thank you for your attention to the Commission’s important work to ensure equal
employment opportunity in the nation’s workplaces and to promote economic secu-
rity for all workers and their families. If you have questions or if we can be of as-
sistance, please contact Lisa Bornstein, Senior Counsel at the Leadership Con-
ference on Civil and Human Rights at Bornstein@civilrights.org or (202) 466-3311,
or Sarah Crawford, Co-Chair of the Employment Task Force and Director of Work-
place Fairness at the National Partnership for Women & Families at
scrawford@nationalpartnership.org or (202) 986-2600.

Sincerely,
LEADERSHIP CONFERENCE ON CIVIL AND HUMAN RIGHTS, NATIONAL
PARTNERSHIP FOR WOMEN & FAMILIES.
Cc:

Rep. John Kline

Rep. Tom Price

Rep. Duncan Hunter

Rep. Scott Desdarlais

Rep. Todd Rokita

Rep. Larry Bucshon

Rep. Richard Hudson

Rep. Robert Andrews

Rep. Tim Bishop

Rep. Marcia Fudge

Rep. Gregorio Sablan

Rep. Suzanne Bonamici
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Chairman WALBERG. Without objection, hearing none, they will
be entered into the record.

Mr. COURTNEY. Great.

And so lastly, I just want to say that, you know, you got some
homework from some of the members in terms of the report that
the Senate required, and I am sure you are going to share that
with us.

I would also ask that you keep us up-to-date regarding the dam-
age that sequestration is doing to your hard work to eliminate the
backlog of cases, which again, I think—to me, that is the funda-
mental challenge which your commission is confronted with and
doing great work to reduce, and—but we don’t want to go back-
wards here. And with a smaller staff, as you pointed out, than you
had 10 years ago and 20 years ago, you are still making that
progress, but to have furlough days imposed clearly is going to
hinder that effort.

And it is important for us to know because we can still turn off
sequester. I mean, that is still in our power as Congress—some-
thing which, again, historically, looking at Gramm-Rudman seques-
tration over the 1980s and 1990s was done repeatedly by our pred-
ecessors, and we are failing the American people by not getting our
arms around that and turning it off.

So again, hopefully you will share that with our subcommittee in
terms of your efforts to comply with the Budget Control Act.

éxnd again, I want to thank you for your outstanding testimony
today.

And with that I would yield back.

Chairman WALBERG. I thank the gentleman, and I would concur
with a good number of those statements.

And appreciate the opportunity to hear direct responses on ques-
tions. I think there is still, of course, some uncertainty about the
why and wherefore of certain cases, and, you know, I would make
it very clear, I don’t expect you to win every case. I am not a law-
yer; I am a pastor and I didn’t expect to save every person in my
congregation either, or even get their tithe.

But I do expect that we have agencies that serve the good of the
people and do the will of Congress, that continue to look to the pri-
orities that need to be set in sequestration time. I agree, there, that
that adds a challenge, I think an unnecessary challenge, and we
wish that there could be a decision that would enable us to set the
priorities of government and do the appropriate things without
being caught in this design.

But it is what it is, and so in recognition of that, any efforts that
the 5-member commission can make to make sure that employees
of the EEOC as well as the general counsel keep any—keep to the
minimum any perceived—and I say perceived because perception is
a big sense when we deal with a department this important and
this impacting in our society—that we make sure that any so-called
fishing or agenda-producing efforts are controlled for the best ben-
efit of those claims that have been made, those concerns that have
been expressed by employees that we have in the backlog and will
be having further are addressed first.

I think it is our concern that there has been a perceived, increas-
ingly-aggressive approach by the EEOC to enforcing federal non-
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discrimination laws with questionable benefits for employees and
little consideration of the larger consequences of job creation, which
is important that we keep that balance, that future guidance in a
greater way be given the opportunity for public comment and re-
view, and so that reality prevails in how we deal with best prac-
tices and actual situations, whether it be with a case like U.S.
Steel or Evans Fruits, or a number of cases in relation to not sim-
ply employment contractual relationships, but employer contractual
relationships of partners that have been made with all good efforts
to make sure that there are continuing opportunities for new part-
ners to come in and that there is opportunity for a change in the
diversity makeup that would not take place if we hold hard and
fast to saying that these unique settings that are not employee set-
tings but are employer—actual employer settings, partner settings,
are dealt with their unique situation kept in mind.

And so with no efforts to diminish the good work that is being
done by the EEOC and the commission and your leadership on that
commission, Ms. Berrien, I would say that it is good for us to be
reminded that that fine line, in an age of great necessity at pro-
ducing more jobs, more opportunities, making sure that best prac-
tices are carried out at the workplace, that sometimes the actual
workplace knows the best practice better than the bureaucracy or
Congress, are considered, and the results being that we have a
safer, larger workforce with as little discrimination as we possibly
can have

It will never be perfect; I understand that, but making sure that
we give our greatest efforts to finding those specific cases first and
eradicating that from our workforce and our employer base.

Having said that, with no further responsibilities or information
to come before this committee, I will call it adjourned.

[Additional submission of Chairman Walberg follows:]

Washington, DC, June 6, 2013.

Hon. TtM WALBERG, Chairman,
Subcommittee on Workforce Protections, Committee on Education and the Workforce,
Washington, DC 20515.

DEAR CHAIRMAN WALBERG: The U.S. Chamber of Commerce, the world’s largest
business federation representing more than three million businesses and organiza-
tions of every size, sector, and region, appreciates this opportunity to provide a
statement for the record as part of the Subcommittee’s May 22, 2013 hearing enti-
tled “Examining the Regulatory and Enforcement Actions of the Equal Employment
Opportunity Commission.” The purpose of this letter is to provide you with a sum-
mary of our members concerns regarding the Equal Employment Opportunity Com-
mission’s (“EEOC” or “Commission”) enforcement and sub-regulatory and agendas.

At the outset, we wish to thank you for holding a hearing on this important sub-
ject. The laws and regulations that the EEOC implements and enforces are very im-
portant, but they are also very detailed and technical, requiring an investment of
significant time and resources to fully understand. We wish to express our apprecia-
tion for the Subcommittee making EEOC oversight a priority. We look forward to
working with you and other members of the Subcommittee on these issues in the
coming months.

In this letter, we present the concerns of our Members with EEOC enforcement
and sub-regulatory initiatives. We wish to emphasize that it is not our intent in this
letter to debate the merits of any law or regulation that the EEOC is charged with
implementing and enforcing. Instead, these comments focus on the manner in which
the EEOC is carrying out its responsibilities under these laws and regulations.

EEOC’s Abusive Investigatory Tactics

It should be emphasized that enforcement tactics can be difficult to summarize
in a letter such as this. Many concerns seem outrageous on their face. Others might
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not seem egregious standing alone, but repeated time and again or combined with

other abuses, become more serious. With this in mind, set forth below are several

gxamples of recent EEOC enforcement abuses that we have heard from our Mem-
ers:

o After the investigation, but before issuing a determination, EEOC investigators
send the employer a letter, urging a mid-five figure settlement and outlining a vari-
ety of bad facts which show discrimination. Within days of rejecting these offers, the
EEOC then dismisses the allegations entirely, making the whole basis of the origi-
nal letter intellectually dlshonest and makmg a supposedly neutral investigation ap-
pear to be nothing more than a “shakedown.”

e An investigator refused to allow the employer to mediate the charge, claiming
that the company does not negotiate in good faith.! This position was blatantly inac-
curate given that company had successfully mediated a matter with the same inves-
tigator only a few months earlier. The employer’s request for the case to be reas-
signed to another investigator was denied.

e Several examples of instances where employees have claimed that they had
been terminated unlawfully, when in fact they were either still employed or had re-
signed voluntarily. The employers were then obligated to respond to such allegations
with a position statement in order to simply show that a termination had not oc-
curred. This response requires the employer or its representatives to, among other
things, review the complaint, obtain documents, interview managers, and draft the
legal response. Some Members estimate that preparing such a response can easily
cost $3000 to $4000.

e Pursuing investigations despite clear evidence that any alleged adverse action
was not discriminatory—such as an employee caught on videotape leaving pornog-
raphy around the workplace.

e Investigators refusing to close cases that are several years old by continually
making additional requests for information.

o Investigators refusing to close cases, even where the employer, employee and
union have all agreed to a private settlement of the matter at hand.

e Failing to engage in good faith conciliation in order to pursue a case which the
EEOC eventually lost on summary judgment, costing the employer several hundred
thousand dollars in attorneys’ fees and costs.

e Continually attempting to communicate directly with employers rather than
through employers’ counsel.

e Making overly-burdensome requests for information and issuing subpoenas
which are sweeping in scope and not sufficiently related to the underlying investiga-
tion.

e Demanding that the employer turn over workplace policies that are completely
irrelevant to the underlying charge.

e Various issues related to EEOC investigators’ “fact-finding conferences,” such
as:

e Making these conferences mandatory; and holding them prior to any investiga-
tion and prior to permitting the employer to submit a statement of position or a
statement of facts.

e Conducting these conferences in a confrontational and one-sided manner in
which EEOC investigators aggressively question employers, but refuse to permit
employers’ counsel to speak.

e Making unprofessional and prejudicial statements during conferences, such as
exclaiming that, “it is well known that [employer] has a pattern and practice of dis-
criminating and retaliating against its employees.”

EEQOC’s Abusive Litigation Strategy

The anecdotes catalogued above were personally described to Chamber staff by
concerned Members. However, there are also myriad public examples of the EEOC’s
irresponsible enforcement efforts—particularly once they have entered the litigation
stage.2 These instances have most notably been demonstrated in a litany of federal
court opinions in which federal judges have awarded attorneys’ fees and costs to em-
ployers who were subjected to the EEOC’s overzealous enforcement tactics.

In one of the most well known examples of the EEOC’s reckless enforcement agen-
da, the U.S. Court of Appeals for the 8th Circuit largely affirmed a district court’s
dismissal of an EEOC class action lawsuit which alleged sexual discrimination but
failed to identify the alleged victims of discrimination.? The 8th Circuit agreed with
the district court that the EEOC stonewalled the company in explaining who it
sought to represent and made no meaningful attempt at conciliation. As a result of
the EEOC’s outrageous litigation strategy, the District Court ordered the agency to
pay the employer almost $4.5 million in attorneys’ fees and expenses.* The 8th Cir-
cuit noted the district court’s description of the EEOC’s tactics in the case:
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There was a clear and present danger that this case would drag on for years as
the EEOC conducted wide-ranging discovery and continued to identify allegedly ag-
grieved persons. The EEOC’s litigation strategy was untenable: CRST faced a con-
tinuously moving target of allegedly aggrieved persons, the risk of never-ending dis-
covery and indefinite continuance of trial.

Additionally, a federal court in New York dismissed a pregnancy discrimination
lawsuit filed by the EEOC, ruling that the Commission did not present sufficient
evidence to establish that the employer engaged in a pattern or practice of preg-
nancy discrimination.? The EEOC, which represented 600 women against the em-
ployer, based its claim on anecdotal accounts that the company did not provide a
sufficient work-life balance for mothers working there. The Court ruled that the law
does not mandate work-life balance, and that employers are not required by law to
treat pregnant women and mothers better or more leniently than others. The Court
criticized the EEOC for using a “sue-first, prove later” approach, noting that,
“J’accuse!” is not enough in court. Evidence is required.”

In a race discrimination case, the EEOC alleged that a staffing company’s blanket
policy of not hiring individuals with a criminal record had a disparate impact on
African-Americans.® However, the company simply did not have a blanket no-hire
policy. Despite becoming aware of this issue, the EEOC proceeded with the litigation
anyway. The U.S. District Court for the Western District of Michigan determined
that “this is one of those cases where the complaint turned out to be without foun-
dation from the beginning.” As a result, the Court ordered the EEOC to pay a total
of $751,942.48 for deliberately causing the company to incur attorneys’ fees and ex-
pert fees when the agency should have known that the company did not have the
blanket no-hire policy.

Similarly, in a case alleging discrimination under the Americans with Disabilities
Act (“ADA”), the Commission continued to litigate even when it became clear that
the case had no merit.?7 Specifically, the EEOC admitted that the alleged victim of
discrimination could not perform the essential functions of the job but “continued
to litigate the * * * claims after it became clear there were no grounds upon which
to proceed.” Thus, the EEOC’s claims were “frivolous, unreasonable and without
foundation.” The district court dismissed the claim and awarded the employer over
$140,000 in attorneys’ fees and costs. The Court of Appeals affirmed.

Wasting Resources in Challenging Uncontroversial Policies

Recently, the EEOC has challenged several employers’ workplace policies which
have been in effect for years and have been voluntarily agreed to by all interested
parties. In challenging these policies, the Commission has likely expended signifi-
cant time and resources. Yet even if the EEOC is eventually successful in invali-
dating these policies, any supposed benefits of its efforts will be dubious at best, as
it is unclear who the Commission is protecting in these instances.

Targeting Voluntary Partnerships

For example, the Wall Street Journal recently published a story on the EEOC’s
investigation into PricewaterhouseCoopers (“PwC”).8 The Commission alleges that
the firm’s partners are actually employees, and that the firm’s mandatory retire-
ment policy therefore violates the Age Discrimination in Employment Act (“ADEA”).

According to the Wall Street Journal, the Commission has demanded that PwC
eliminate the retirement policy.

The EEOC’s legal theory conflicts with its own existing guidance on partnerships
and misapplies the law on this issue as interpreted by the Supreme Court.® Even
putting those issues aside, one wonders whether pursuit of such a case is the best
use of the Commission’s resources. After all, the challenged retirement agreement
concerns partners who are retiring from a major U.S. accounting firm—hardly a vul-
nerable group in need of protection.l® These individuals became partners knowing
about and agreeing to this retirement policy, and have benefitted from the partner-
ship structure while they were partners. Pursuant to the policy’s terms, these part-
ners enjoy a significant retirement pension supported by current partners.

If the EEOC chooses to sue PwC, the litigation will not aid or protect vulnerable
workers but will simply force the company to abandon a policy that its partners
themselves agree is in the business’ best interest. EEOC’s harassment of PwC—and,
potentially, all other partnerships—is not only an abuse of its enforcement author-
ity, but also an incredible waste of resources.

Challenging Workplace Safety Policies
In another case, the EEOC inexplicably challenged a company’s common sense ef-
forts to ensure a safe workplace in a potentially hazardous industrial environ-

ment.1! In the EEOC’s case against U.S. Steel, the employer performed random
drug and alcohol testing on its probationary employees pursuant to the terms set
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forth in the collective bargaining agreement it entered into with United Steel-
Xor};ers of America (USW). The EEOC has challenged this policy as violative of the

DA.

Working conditions at the plant in question require strict adherence to safety
rules. Employees work on or near coke batteries, which contain molten coke that
can be as hot as 2,100 degrees Fahrenheit. The working areas are very narrow, are
sometimes at dangerous heights and are located among large industrial machinery
and gasses that are both toxic and combustible. Quite clearly, the drug and alcohol
tests are performed in order to ensure a safe workplace. The EEOC might have real-
ized why such tests are so important—and why both the employer and union agreed
to them—if investigators and simply asked about the reasons for the policy, or vis-
ited a U.S. Steel facility. EEOC investigators did neither.

Instead, the EEOC blew through the conciliation process and filed suit against
both U.S. Steel and USW alleging that the random drug and alcohol testing violates
the ADA, which prohibits workplace medical exams that are not “job-related and
consistent with business necessity.” 12 U.S. Steel argued that the testing is appro-
priate as job-related and as a business necessity because it enables them to detect
impairment on the job. The district court agreed and granted summary judgment
for the company. The court noted that “safety is a business necessity and the testing
policy genuinely serves this safety rationale and is no broader or more intrusive
than necessary.”

That the EEOC pursued such a claim against a policy so that was so clearly re-
lated to workplace safety is bad enough. However, the Commission has “doubled-
down” on this strategy and has appealed the decision, thereby wasting even more
resources in pursuit of a nonsensical claim.

Issuing Sub-regulatory Guidance on Employers’ Use of Criminal Background Infor-
mation

The EEOC also pushes its enforcement agenda in the sub-regulatory arena. Re-
cently the Commission issued guidance concerning employers’ use of criminal back-
ground information entitled, Enforcement Guidance on the Consideration of Arrest
and Conviction Records in Employment Decisions Under Title VII of the Civil
Rights Act of 1964, as amended (the Guidance). Although having a criminal record
is not specifically protected by Title VII,13 the EEOC takes the position that because
“incarceration rates are particularly high for African American and Hispanic
men,” 14 employers’ use of criminal background information when hiring may have
a disparate impact on these individuals.

Unfortunately, the EEOC did not publicly release a draft of its Guidance for the
public to have an opportunity to provide comment. This is contrary to the strong
policy favoring pre-adoption notice and comment on guidance documents.'®> Pre-
adoption notice and comment would have helped the EEOC arrive at Guidance that
better reflects the law while limiting controversial elements of the proposal.1¢ This
lack of transparency is even more troubling considering the fact that the Guidance
became effective upon publication, giving employers no time to reconsider policies
and practices in preparation for its implementation.

The Guidance contains substantive flaws as well, the first being the suggestion
that employers should conduct “individualized assessments” of candidates before
any final employment decision is made. According to the Guidance, the individual-
ized assessment essentially gives excluded candidates an opportunity to explain why
an employer’s screening policy should not apply to them (e.g., that the background
check yielded incorrect information).

Although the Guidance does not have the force of law, it is not unreasonable to
assume that many employers will likely conclude that it does, and that “individual-
ized assessments” are now required under federal law; or, at the very least, that
failure to follow the Guidance will be used as evidence of non-compliance. The Guid-
ance is also not sufficiently specific as to under what circumstances an employer
should utilize individualized assessments and how they are to be conducted. For in-
stance, must a daycare employer conduct an individualized assessment of a job can-
didate who has been convicted of a violent crime against a child? Commissioner
Barker, in her separate statement opposing the Guidance, recognized how confusing
the Guidance could be to employers: “[T]he only real impact the new Guidance will
h}?vel,{ will be to scare business owners from ever conducting criminal background
checks.”

Furthermore, the Guidance notes that state and local laws are preempted by Title
VII if they “require or permit the doing of any act which would be an unlawful em-
ployment practice under Title VIL.” In other words, the fact that an employer’s
criminal screening policy was issued in order to comply with state or local law will
not be a defense to an allegation of disparate impact discrimination. Unfortunately,
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the Guidance offers no help to those employers in situations in which there is a po-
tential conflict between state and federal law, and employers cannot be expected to
perform their own preemption analyses. Although employers should not be subject
to undue scrutiny by the EEOC simply because they are complying with state laws,
the Guidance indicates that this could be a real possibility.1?

The Commission’s Own Limitation on its QOversight Authority

The underlying problem with the enforcement abuses described above is the fact
that the Commission has not implemented the appropriate safeguards to ensure it
is not wasting resources by pursuing non-meritorious litigation. This may be be-
cause a significant amount of litigation authority placed by statute in the hands of
the Commissioners has been delegated to the General Counsel. It may also be par-
tially attributed to subsequent delegation of authority to District Offices. In com-
ments submitted to the Commission during the development of its Strategic En-
forcement Plan (SEP), the Chamber questioned whether the Commission was exer-
cising sufficient oversight of that delegation and whether the continued delegation
is appropriate in light of the failure to address these problems.

Specifically, the Chamber noted that the officials charged with setting Commis-
sion policy must have a direct stake in the implementation of that policy in the con-
text of litigation.

Unfortunately, the Commission reaffirmed this delegation of authority in the final
SEP, although it does require “[a] minimum of one litigation recommendation from
each District Office [to] be presented for Commission consideration each fiscal year.”
Many employers believe that this minor change will do little to improve the Com-
mission’s oversight function. This is primarily because the Commission files much
more than 15 lawsuits each year (the number of EEOC District Offices), and be-
cause the District Offices are likely to submit uncontroversial cases simply to satisfy
this requirement. In her comments for the record, Commissioner Barker noted that
she is “very concerned about the Commission’s delegation of most of its litigation
authority to the General Counsel.” 18 With the reaffirmance of this delegation of au-
thority, the Commission severely restricts its ability to reign in the enforcement
abuses described above.

Conclusion

We wish to thank you for taking the time to hold this important hearing on EEOC
oversight. These comments only begin to summarize the very great concern that we
have with the EEOC’s enforcement and policy agenda. We look forward to working
with you as you continue to examine these important issues. Please do not hesitate
to contact us if we may be of assistance in this matter.

Sincerely,
RANDEL K. JOHNSON, Senior Vice President,
Labor, Immigration and Employee Benefits.

JAMES PLUNKETT, Director,
Labor Law Policy.
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[Additional submissions of Mr. Courtney follow:]

Prepared Statement of the National Council of EEOC Locals,
No. 216, AFGE/AFL-CIO

The National Council of EEOC Locals, No. 216, AFGE/AFL-CIO (“the Council”)
is the exclusive representative of the bargaining unit employees at the Equal Em-
ployment Opportunity Commission (EEOC), including investigators, attorneys, ad-
ministrative judges, mediators, paralegals, and support staff located in 53 offices
around the country. The Council thanks you for the opportunity to share our views
on the record regarding the May 22, 2013 hearing before the Subcommittee on
Workforce entitled “Examining the Regulatory and Enforcement Actions of the
Equal Employment Opportunity Commission.”

EEOC has historically worked within a tight and often frozen budgets, even while
adding jurisdiction over new laws. However, the budget situation worsened for
EEOC, even before the current sequestration. In FY12 a 2% across the board cut
in FY12 reduced the budget to $360M from $367 in FY10 and FY11. This was the
first budget cut in EEOC’s history. The original FY13 continuing resolution (CR)
carried over the FY12 cut for the first two quarters of FY13. Now with sequestra-
tion, EEOC must cut an additional $18M or 5% in FY13. These cuts come on the
heels of five years of record high EEOC charge filings. Prior to sequestration, EEOC
had already lost 10% of its staff, leaving the agency with only 2,245 FTEs nation-
wide. Now, EEOC has furloughed the entire staff, but not contractors, for 5 days,
to absorb a shortfall that the agency stated it was unable to find from other ex-
penses. After a reassessment period to take place between Julyl-12, EEOC will de-
cide whether to furlough staff an additional 3 days.

Barring a change to the law, sequestration will remain in effect for 10 years.
Therefore, EEOC, like its sister agencies in the Federal government, must deter-
mine the best course for absorbing this fiscal year’s reduction in funding, which has
been prorated this year to 5%. In subsequent years of sequestration EEOC must be
prepared to operate within budgets reduced by 8.2%.

Typically the impact of sequestration has focused upon larger cabinet level agen-
cies.

Significantly, this was not only the first hearing that this Subcommittee has had
this Congress on EEOC, but the first hearing since the start of sequestration. There-
fore, the hearing was an excellent opportunity to seek further information into the
effects of sequestration on EEOC and its stakeholders, including workers, employ-
ers, and the agency’s own employees.

In fact, Chair Berrien was questioned on sequestration by Ranking Member Joe
Courtney, who inquired, “Sequester has been in full swing since March 1. Can you
talk about how you are handling it in terms of staffing?”

Chair Berrien provided context, explaining that EEOC currently has approxi-
mately 2,300 employees.! She stated that in 1980 EEOC had 1,000 employees more
than today. In 1990, EEOC had more 500 more than today. Since 1990, Congress
has added enforcement over the Americans with Disabilities Act and the Genetic In-
formation Nondiscrimination to the EEOC’s jurisdiction. Chair Berrien also dis-

1The overall staffing number for FY13 is 2,226, according to EEOC’s Congressional FY14
Budget Justification.
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cussed that charges have been at an historic level, i.e., over 100,000. During this
time EEOC has had funding decreases and a hiring freeze, which goes back to 2011.

After Chair Berrien provided this background, she followed with a brief direct re-
sponse to Ranking Member Courtney’s sequestration question.

Chair Berrien: Despite efforts to cut other areas of our budget we were unable
to make the savings required by sequestration. We are furloughing staff five days
and if necessary the notice adds an additional three days. This will have a real im-
pact on our workforce and ability to make further progress towards our mission.

This statement brings to bear tremendous concerns. Unfortunately, time con-
straints prevented follow up to Chair Berrien’s response. The response raises more
questions than answers for this Subcommittee. Chair Berrien’s answer regarding
the impact of sequestration is worth breaking down into greater detail.

“Despite efforts to cut other areas of our budget we were unable to make the savings
required by sequestration”

What efforts were actually made by the EEOC to achieve savings, other than fur-
loughs?

The Office of Management and Budget advised agencies this past January to look
for savings including cutting temporary employees and reviewing contracts to “de-
termine where cost savings may be achieved.” Did EEOC cut temporary employees?
Did EEOC review its contracts? Did it make modifications to contracts based on this
review? Does the agency have any contracts with option years? Has the agency re-
duced or negated any of the option year spending? What savings were achieved? Are
contractors working while government employees are on furlough? What savings, if
any, are being required from EEOC’s fifteen field office budgets? What savings, if
any, is EEOC requiring to its travel budget? EEOC’s website indicates that the
agency is going forward with public training seminars, despite other agencies, such
as GSA, cutting such seminars. Are training seminar budgets reduced at all?

EEOC’s union, the National Council of EEOC Locals, No. 216, AFGE/AFL-CIO,
has created an initiative to identify areas where savings could be captured and effi-
ciencies implemented.2 The Union advocates reducing furloughs through savings
and efficiencies, such as: modifying contracts and reducing option year spending;
cutting management travel that could be conducted by video-teleconference; double-
sided printing; reducing space through voluntary expanded telework; lowering su-
pervisor to employee ratios, and its cost-saving full service intake plan. Will the
agency act on these suggestions? If not, what actions will the agency take?

“We are furloughing staff 5 days”
While many agencies originally announced that furloughs would be necessary as
a result of sequestration, several of these agencies were ultimately able to avoid fur-

loughs. Why has EEOC implemented furloughs when other agencies have avoided
them?

“If necessary the notice adds an additional 3 [furlough] days.”

Will these additional 3 furlough days be necessary? What cost savings could be
implemented to avoid these additional days? The uncertainty of future furlough
days certainly affects planning, operational needs, and agency goals. The uncer-
tainty must also be a source of concern for the employees, who may or may not be
furloughed. The agency intends to conduct a reassessment period between July 1-
12, 2013 to determine if the additional 3 days of furloughs will occur, referred to
as Phase II. Can EEOC resolve this uncertainty now? What is the earliest that
EEOC can determine and notify employees whether they will be required to take
an additional three days of furloughs? EEOC should take demonstrable actions to
avoid furloughs and announce immediately that additional furloughs are off the
table.

“This will have a real impact on our workforce * * *”

What is the impact on EEOC’s workforce? Five days of furlough spread over five
two week pay periods results in al0% pre-tax pay loss to its employees. Does EEOC
have information on the financial consequences the pay loss is causing its staff, es-
pecially support staff whose pay grade levels range from GS-5-GS-7? What is EEOC
doing to provide information about resources that employees may turn to for finan-
cial assistance? How are furloughs impacting employee morale, specifically in those
areas of human capital development that are addressed in the annual Federal Em-
ployee Viewpoint Survey? How many employees will leave between now and the end

2Union Seeks Savings to Reduce Furloughs, Daily Labor Report, April 8, 2013.
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of the fiscal year? Given the hiring freeze, will those additional losses impact mo-
rale? What impact will these staffing losses have on average case workload?

“This will have a real impact on our * * * ability to make further progress towards
our mission.”

What is the nature of the impact that sequestration will have on EEOC’s civil
rights mission? EEOC ended FY12 with a backlog of more than 70,000 discrimina-
tion. At the hearing Chair Berrien noted the modest progress in the last two years,
wherein the agency has reduced the backlog by 10% in FY11 and again in FY12.
However, EEOC’s FY14 budget justification projects that the backlog will rise dra-
matically to 80,575 by FY14.

The FY14 budget justification makes no reference to sequestration or furloughs.
The backlog projection then would appear to be skewed lower than is realistic, con-
sidering the loss of productivity caused by the furlough days. What is EEOC’s pro-
jection for the FY13 backlog when 5 furlough days are incorporated into the anal-
ysis? What is EEOC’s projection for the FY13 backlog when 8 furlough days are in-
corporated into the analysis? How many furlough days are anticipated for FY14?
How will this impact the agency’s backlog projection for FY14?

According to EEOC Performance and Accountability Report for FY12, EEOC’s av-
erage charge processing time is a lengthy 288 days. How will furloughs impact aver-
age charge processing time? What changes is EEOC making to ensure wise use of
its limited and scarce resources?

Furloughs are counterproductive to effectively carrying out the EEOC’s mission.
Therefore, furloughs should only be implemented only as a last resort. The testi-
mony provided by Chair indicated that the EEOC is still considering adding three
additional days of furlough to the current 5 days furloughs. The Council urges
EEOC to consider alternative means other than furloughs, such as those suggested
thus far by the Union, to achieve the budget reductions required by sequestration.
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CIVIL RIGHTS

January 18, 2013

Hon. Martin R, Castro, Chair Hon. Abigail Thernstrom, Vice-Chair
U.S. Commission on Civil Rights U.S. Commission on Civil Rights

1331 Pennsylvania Ave. NW, Suite 1150 1331 Pennsylvania Ave. NW, Suite 1150
Washington, DC 20425 Washington, DC 20425

Hon. Roberta Achtenberg, Commissioner Hon. Todd F. Gaziano, Commissioner
U.S. Commission on Civil Rights U.S. Commission on Civil Rights

1331 Pennsylvania Ave. NW, Suite 1150 1331 Pennsylvania Ave. NW, Suite 1150
Washington, DC 20425 Washington, DC 20425

Hon. Gail L. Heriot, Commissioner Hon. Peter N. Kirsanow, Commissioner
U.S. Commission on Civil Rights U.S. Commission on Civil Rights

1331 Pennsylvania Ave. NW, Suite 1150 1331 Pennsylvania Ave. NW, Suite 1150
Washington, DC 20425 Washington, DC 20425

Hon. David Kladney, Commissioner Hon. Michael Yaki, Commissioner

U.S. Commission on Civil Rights U.S. Commission on Civil Rights

1331 Pennsylvania Ave. NW, Suite 1150 1331 Pennsylvania Ave. NW, Suite 1150
Washington, DC 20425 Washington, DC 20425

Re: Briefing on EEOC Enforcement Guidance on Use of Criminal Records
Dear Chair Castro and Commissioners:

Thank you for inviting comments to supplement the Commission’s Briefing on “The
Impact of Criminal Background Checks and the Equal Employment Opportunity Commission’s
(EEOQC) Conviction Records Policy on the Employment of Black and Latino Workers,” held on
December 7, 2012. This letter is submitted on behalf of the organizations identified below, many
of which are participants in the Employment Task Force of The Leadership Conference on Civil
and Human Rights. Many other organizations joining in these comments work with people with
criminal records to aid in workforce re-entry.

We join many of the witnesses who testified at the Commission briefing in
wholeheartedly supporting the EEOC’s April 2012 Enforcement Guidance on the Use of Arrest
and Conviction Records in Employment Decisions (“Enforcement Guidance™ or “Guidance”) as
an important bipartisan update explaining the legal rights and responsibilities of employers under
Title VII of the Civil Rights Act of 1964. The Enforcement Guidance is a thoughtful, flexible,
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and workable roadmap for employers to follow. The Guidance explains to employers how to
conduct and use any appropriate background checks they reasonably require, without violating
the rights that job applicants have under Title VII.

These comments emphasize the following points:

e Successful reentry requires that appropriate jobs be available to people with criminal
records, and too many employers use criminal history record background checks to deny
employment to qualified applicants

e The Enforcement Guidance encourages sensible use of background checks; it does not
restrict or discourages employers from conducting criminal history record checks

e The Society of Human Resource Management and other management trade groups agree
that the Guidance sets out flexible, fair, balanced, and workable hiring procedures

e No changes in legal requirements are reflected in the Guidance. It simply explains
employers’ obligations under Title VII, based on court decisions, adopted by the EEOC
in 1987

e The EEOC developed the Guidance with the assistance of broad public input provided in
two public hearings and in 300 public comments.'

L In addition to the universal agreement that appropriate job opportunities
must be open to people with criminal records, many witnesses at the briefing emphasized the
severity of the barriers minority workers — particularly African-American men — face in the

job market and that the ined effects of race and havin, iminal conviction devasta
the job prospects of minority workers, doing great harm to their families munities.

Each Commissioner and witness at the briefing who addressed the question
acknowledged that it is critically important for people with criminal records who are qualified,
willing, and effective workers to have fair and equal access to appropriate jcubs.2 But as witness

! Commissioners Kirsanow, Heriot, and Gaziano submitted a joint comment opposing adoption of
updated Guidance.

2 See, e.g., Commissioner Gaziano (MTB [Master Transcript of Briefing] at 42, lines 14-17: I “appreciate
the importance of re-entry programs that help prisoners reenter and reentry programs afterwards. This has
been a great interest to me for a number of years.”); Dr. Sedgwick (MTB at 33, lines 6-8: “enhanc[ing]
employment prospects for the ex-offender in aiding successful re-entry [is] ... a goal that we all share.”);
Commissioner Kirsanow (MTB at 212, lines 8-12: “I haven't heard anybody say ... that we don’t support
reintegration of those with criminal records into society.”); Mr. Martin (MTB at 91, lines 1-7: “I think back
to the 2004 State of the Union Address where it was President Bush who suggested that when the gates of the
prison open we need to give people a second chance and that it should be a road to a better life. And how do
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after witness testified, there is a deeply entrenched bias against hiring African Americans,
particularly African-American men. Studies consistently show that the barriers to jobs are much
worse for African Americans with a criminal record. The effect is that many African Americans
with a criminal record are locked out of the labor market.

Glenn Martin, now Vice-President of the Fortune Society, a non-profit agency with over
80 years of experience working with people re-entering the workforce after paying their debts to
society, described the results of one of the studies that the EEOC relied on in the Enforcement
Guidance, a study in which he served as project director on behalf of the National H.I.R.E.
Network. Mr. Martin explained the study in his written statement (at page 3):

To study present-day discrimination, Principle Investigators Devah Pager and
Bruce Western collaboratively conducted a field experiment in the low-wage
labor market of New York City, recruiting white, black, and Latino job applicants
who were matched on demographic characteristics and interpersonal skills. These
applicants were given equivalent résumés, carefully manufactured by the research
team, and sent to apply in tandem for hundreds of randomly assigned entry-level
jobs in NYC.

The results show that black applicants were half as likely as equally qualified
whites to receive a callback or job offer. In fact, black and Latino applicants
with clean backgrounds fared no better than white applicants just released
from prison. Moreover, the positive outcomes for black applicants, when
presenting evidence of a criminal record, were reduced by 57%. [Bold in

original.]

The results of the New York City study” are typical of the findings of numerous labor market
studies that have demonstrated both that African Americans, particularly men, have higher
barriers to employment than do white workers and that having a criminal record does more harm
to the job prospects of African-American workers, Hispanic workers and other workers of color
than the harm having a criminal record does to the prospects of white job applicants.

These points were made very eloquently by Dr. Harry Holzer, whose research was the
starting point for this Commission’s briefing. Dr. Holzer made this primary point in his written
testimony (page 1): “The prevalence of arrests and convictions among less-educated American
men substantially reduces employer willingness to hire them later in life and worsens their
employment outcomes more generally, in ways that generate clear “disparate impacts™ on
minority (especially black) men.” In responding to questions from the Commissioners at the
briefing, Dr. Holzer summarized his knowledge succinctly (MTB at 63-64):

you get a better life if you don't have access to the labor market?”); Ms. Miller (for NAPBS) (MTB at
pages151-52: “we can all agree that reintegration of ex-offenders into society is important.”).

* As Mr. Martin testified, the New York study replicated a study conducted earlier in Milwaukee,
Wisconsin. MTB at pages 86-87.
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Every study that I'm aware of that's ever looked at this, finds that black men are at
the end of the hiring queue of employers. That... of all the demographic groups
black men face very substantial discrimination. Every audit study, rigorous studies
where they send out matched pairs of applicants, find that employers are reluctant to
hire black men.

For many different reasons. Perhaps some legitimate, perhaps not. And we know
that the fear of criminal records almost certainly is part of that. And again, the work
done by Bruce Western and Devah Pager, our work and others, suggests that's an
important part of that fear.

Automatically disqualifying all applicants who disclose a criminal conviction on an initial
job application — no matter how old, minor, or unrelated to the position the conviction was —is a
widespread practice that has devastating results on communities of color. As Roberta Meyers, co-
director of the National H.I.R.E. Project testified (MTB at 81, lines 20-23): “a criminal record is
usually the number one automatic disqualifier for employment. And we know that many employers, public
and private, will go as far as noting on job postings... such a thing.” Prior to the EEOC’s issuance of the
updated Enforcement Guidance, the use of automatic disqualifiers was extremely widespread, as
documented in a study by the National Employment Law Project, “65 Million Need Not Apply:
The Case for Reforming Criminal Background Checks for Employment” (2011).* To address this
problem, the Guidance recommends as Best Practice that employers follow the procedure
popularly known as “Ban the Box,” i.e., not asking candidates to disclose criminal history in the
initial application, because “an employer is more likely to objectively assess the relevance of an
applicant’s conviction if it becomes known when the employer is already knowledgeable about
the applicant’s qualifications and experience.” (Guidance, Section V-B-3, text at n. 109.)

When people who have criminal records are denied opportunities to work, locking those
workers out of the job market has a devastating impact on low-income communities of color. As
Dr. Holzer emphasized (written testimony at page 3):

Children and youth growing up in very low-income neighborhoods, where large
fractions of adult men do not work, are likely to have even worse outcomes in life
than those from similar families but better neighborhoods [citations omitted]. The
absence of role models for work and labor market contacts and connections for
young men in these neighborhoods likely further worsens their employment
opportunities in the future....

Prof. Holzer also pointed out that noncustodial fathers who cannot find work cannot
make child support payments.

* The study is available online at http://nelp.3cdn.net/c1696a4161be2c85dd_t0m62vi76.pdf, last accessed
January 10, 2013, at 12:05 p.m.
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The EEOC’s Guidance was sorely needed. Yet it is only a small first step in what will be a
long journey to correcting the discrimination in hiring that so acutely affects people of color with
criminal records in their attempts to re-enter society after completing a criminal sentence.

1I. The record at the briefing plainly demonstrated that the EEOC designed
the Guidance to help employers assess criminal history records sensibly: it does not
discourage employers from doing criminal background checks.

The testimony presented at the briefing by Carol Miaskoff, Acting Associate Legal
Counsel for the EEOC (written statement at 1-2), could not have been more clear on this point:

“The updated Guidance does not prohibit employers’ use of criminal background
checks or criminal history information to make employment decisions. The
Guidance does, however, outline how employers can use such background checks
and the information they yield in a fact-based and targeted way that is consistent
with Title VIL.”

In other words, the Guidance has neither the purpose nor the effect of reducing the use of
criminal history record checks by employers. Instead, the Guidance illustrates appropriate
procedures for evaluating candidates’ criminal history information for those employers who
conduct such checks.

The Guidance suggests that a selection process can be shown to be demonstrably job-
related and consistent with business necessity when an employer follows two steps:

(1) uses a targeted screen that, inter alia, carefully identifies specific convictions that,
if repeated in the position being filled, would present risks to the employer’s legitimate
interests and the length of time after the offense that the risks persist; and

(2) for any applicant who has a record within the parameters of the above screen,
conducts an individualized assessment to determine whether the evidence of rehabilitation
that the applicant offers persuades the employer that the applicant should not be considered at
risk for committing another crime.

A. Individualized Assessment

With regard to the individualized assessment of an applicant with a criminal record, Dr.
Jeffrey Sedgwick’s testimony was critical of the EEOC’s use of social science research data in
the Guidance, but in fact Dr. Sedgwick’s own review of social science data strongly supported
the EEOC’s recommendation for using an individualized assessment.

In his written testimony (at page 10), Dr. Sedgwick endorsed the views of Prof.
Strahilevitz that, to evaluate the risk of hiring an applicant with a criminal history, “decision
makers [should have] something that approximates complete information about each
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applicant, so that readily discernible facts like race or gender will not be overemphasized and
more obscure but relevant facts, like past job performance and social capital, will loom larger.”
[Emphasis in bold added.] Past job performance is one of the main indicators to be consulted in
the individual assessment. (See Guidance at Section V-B-9). From the social science literature,
Dr. Sedgwick identified several other factors that he found to be particularly relevant for
evaluating the potential success of person with a criminal conviction history as an employee, as
follows (at pages 4-5):

1) The number of past offenses committed by someone is a good predictor of whether he
will commit crimes in the future.

2) Lack of education increases the risk of committing another crime and, conversely,
attaining more formal education makes re-offending less likely.

3) Success in overcoming a substance abuse problem is often a positive factor for people
who avoid committing crimes after serving a sentence.

4) A person who is in a stable family relationship is much less likely to commit crimes in
the future.

In the first two factors, Dr. Sedgwick endorses elements that are similar to those the EEOC
Guidance recommends employers consider as part of the individual assessment (i.e., the number
of prior criminal convictions and whether the applicant has post-offense educational
achievement; see Guidance at Section V-B-9). As for the third and fourth factors, Dr. Sedgwick
apparently takes the view, based on the research literature, that the Guidance would be improved
if it also recommended that employers consider both the time a person with a criminal history
has been “clean and sober,” i.e., in recovery from alcohol or drug dependence, and whether he
maintains stable family supportive relationships. The undersigned groups support criminal
records policies that give applicants an opportunity to provide evidence of rehabilitation that may
include sobriety and/or stable family supportive relationships of all types.

B. Negligent Hiring Liability and the Guidance

The Guidance provides employers with information effectively to avoid negligent hiring
liability. An employer that uses the selection process outlined in the Guidance is virtually certain
to be protected from liability for negligent hiring. When employers carefully consider the risks
present in particular jobs, they will find that, as courts have observed,* most jobs do not pose

* See, e.g., Ponticas v. KMS Invs., 331 NW.2d 907, 913 (Minn. 1983), discussing requirements when the
job requires an employee “to regularly deal with members of the public.” Unless there is some particular
aspect of the job that requires greater concern (such as access to passkeys to apartments), “If the employer
has made adequate inquiry or otherwise has a reasonably sufficient basis to conclude the employee is
reliable and fit for the job, no affirmative duty rests on him to investigate the possibility that the applicant
has a criminal record.” See also, Evans v. Morsell, 284 Md. 160, 167, 395 A.2d 480, 484 (1978).
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risks that require a criminal background check. Most cases imposing negligent hiring liability
that involve individuals with conviction histories arise when the employer has completely failed
to do either a check of all references or a criminal history records check. Julie Payne, General
Counsel for the U.S. operations of G4S Secure Solutions (USA), Inc., a unit of a global private
security company, included cases in her written testimony where doing a proper background
check before hiring absolved the employer from liability for alleged negligent hiring (page 13,
Appendix A, bottom of page).

There was speculation by some witnesses and Commissioners at the briefing that the
prospect of the EEOC’s either bringing an enforcement action or conducting a probing and
expensive investigation of an employer’s criminal history records screening practices would
cause some employer, somewhere, to stop doing criminal history background checks to avoid the
expense of defending an investigation of potential Title VII iiability.‘5 But this speculation was
not supported by specific facts, or even by anecdotes. Garen Dodge, for example, admitted that
he had not heard of any case where a company was considering discontinuing background
checks because of the EEOC Enforcement Guidance. (Dodge, MTB at 116-17.)

Ms. Payne said in her written testimony (at page 4) that employers perceive “[t]he
potential costs of not screening [for criminal records] are enormous,” and that in her experience
the “average” award in a negligent hiring case is as much as three million dollars. But while
employers may fear multi-million dollar verdicts in negligent hiring cases (in part because
consultants and counsel fan this particular flame), whether significant numbers of such verdicts
actually exist is suspect. In one paragraph, Ms. Payne cites three widely different “average”
award figures, all of which are ultimately sourced only to web pages maintained by human
resources consultants or liability consultants who use those pages to promote their services.”

® While Ms. Payne complained that her company had spent “hundreds of thousands of dollars” in
defending an EEOC class-wide investigation where the company had refused to hire a minority
candidate for a security guard position when it found he had two misdemeanor theft convictions,
(Payne, MTB at 99-100) it is hard to evaluate the merits of her complaint that the EEOC
investigation is unreasonably burdensome, since she did not specify the annual revenues and
profits of this privately held multi-national company that employs more than 33,000 security
guards in the U.S. alone (Payne, written testimony at 2). Nor did she describe the company
policy the EEOC is investigating. If the policy being reviewed is an automatic, permanent
disqualification of any applicant ever convicted of a misdemeanor, it is hardly surprising that the
EEOC has decided to open a systemic investigation of the company — such a policy would very
likely have an adverse impact on minority applicants and would violate the fundamental
principles of Title VII that the federal courts and the EEOC enunciated over 25 years ago.

7 See Payne written testimony at page 5
Despite employers’ efforts in this area, they lose more than 70 percent of such lawsuits, and the

average jury plaintiff award is more than $1.6 million. Approximately 66 percent of negligent
hiring trials result in awards averaging $600,000 in damages. The Workplace Violence
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Further, the majority of cases claiming “negligent hiring” involve employees who are alleged to
be “unfit” for a wide variety of reasons that have nothing to do with having a criminal record.®
In sum, while the risk of an employer facing a multi-million dollar verdict or settlement may
exist, that risk is remote. If employers follow the procedures recommended in the Guidance, the
possibility that the EEOC will launch a class-wide investigation is at least equally remote.

Certain positions that involve access to homes or care of children, the elderly, or people
with disabilities, include higher levels of care in hiring decisions. Employers who have such
positions in their workforce know full well that they need to conduct criminal background checks
when they hire new employees for these positions and are frequently required to do so by state
and federal laws. The Enforcement Guidance provides these and other employers with a
roadmap to successfully perform such evaluations.

1L As confirmed by the testimony of the representative from the Society for
Human Resource Management and other witnesses, the Guidance sets out flexible, fair,
balanced, and workable procedures for assessing what prior convictions are relevant to the
risks presented in the job and for evaluating applicants who have convictions.

The Society for Human Resource Management (SHRM) is the leading association in the
world for human resource professionals. Mr. Segal, representing SHRM, testified (written
testimony at pages 5-6) that when the updated Guidance was issued in April, 2012,

“SHRM members were pleased to see that the guidance did not impose any new
bright-line rules explicitly designed to prohibit employer access to and use of
certain information. Instead, the Commission, in this guidance, continues to
embrace use of the long-standing three-factor test identified by the case Green v.
Missouri Pacific Railroad Company when evaluating criminal history. [Nature of
the offense, nature of the job, and time elapsed since conviction or completion of
sentence.] ... These factors are familiar to HR professionals. Indeed, SHRM has
not received significant negative feedback from its members about the guidance
as a whole. HR professionals have long taken seriously the need to balance the
rights of job applicants against the needs of the employer when criminal history
information is considered.” [Emphasis added.]

Research Institute reports that the average jury award for civil suits on behalf of the injured is §3
million. [Bold italics added; citations omitted.]

Mr. Dodge’s written testimony cites the same three figures (page 5, text at note 13 and page 6, text at
notes 18-19). Neither Ms. Payne nor Mr. Dodge offer any explanation of why they assert three mutually
incompatible “average” award figures as true facts about jury awards in negligent hiring cases.

® For example, a close reading of the descriptions of negligent hiring cases cited in the written testimony
of Ms. Payne and Mr. Dodge reveals that the majority of these cases had nothing to do with hiring an
employee who had a prior criminal conviction.
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Since the Guidance fundamentally reflects only a restatement, with some clarification and
additional detail, of long-standing principles followed by many human resource managers, it is
natural that experienced human resource personnel do not see the Guidance as discouraging the
use of criminal background checks. As Mr. Segal testified in response to a question from
Commissioner Gaziano (MTB at 200, lines 15-21):

In my experience, as an attorney who advises clients, and in SHRM's
experience, this has not resulted generally in employers discontinuing use of the
background checks. What we have seen as employers looking to the guidance as
just that [sic, i.e., as “guidance™] and in reviewing more carefully the Green factors.

Other human resource professionals and trade association representatives also indicated in
their testimony that the Guidance provides guidelines for employers that are flexible, fair, balanced
and workable. Mr. Larson, who consults with small businesses ranging from 15 to 300 employees,
observed that smaller businesses that had not been previously alert to the issues addressed ancw in
the EEOC’s updated Guidance should not even need to add staff to comply fully with the
recommended procedures.’

V. The Guidance did not change any legal requirements, it simply described a
ractical method for employers to comply with the legal requirements of Title VII

The updated Guidance issued in 2012 was primarily a restatement and consolidation of
prior policy documents issued during the Chairmanship of Clarence Thomas. (EEOC
Enforcement Guidance, Section II, text at nn. 15-16 and those notes.) As Ms. MiaskofTf also
testified at the briefing, those policy statements grew out of a series of decisions by the EEOC in
the 1970s and early 1980s that found criminal record disqualifications discriminatory based on
an analysis similar to the Green factors noted in the preceding section of these comments.
(Miaskoff written testimony at 2, notes 4-5.)

As noted in Mr. Segal’s testimony, since the Guidance utilizes the Green factors, long-
established concepts that are familiar and comfortable for human resource managers to apply,
professionals in human resources have not reported encountering significant difficulties in

? Mr. Larson testified that the evaluation processes are familiar to employers who comply with other
federal statutes such as the Americans with Disabilities Act Amendments Act (ADAAA) and the Family
and Medical Leave Act (written statement at page 3):

The actual time to make an individualized case-by-case evaluation should not be overly
burdensome upon the employer. Often this issue presents itself at 5% or less of contingent
job offers and once the data is gathered, decisions can be make rather quickly.

Companies already trained to make decisions regarding requests for reasonable
accommodation under the ADAAA will quickly grasp the steps in the recommended
analysis process. Those familiar with processing FLMA leave requests will have a similar
analytical framework.
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following the procedures recommended in the Guidance for using targeted screens and
individualized assessment to apply the Green factors to hiring applicants.

V. The EEOC developed the Guidance over a period of many years, with the
assistance of broad public input provided in two public hearings and in 300 public comments.

The EEOC conducted a thoughtful and thorough process in soliciting input on this issue
of critical concern to millions of U.S. workers. Beginning in 2006, under then Chair Naomi Earp,
the EEOC conveyed its interest in updating the Enforcement Guidance on the Consideration of
Arrest and Conviction Records in Employment Decisions under Title VII of the Civil Rights Act
of 1964. According to Commissioner Victoria Lipnic, this update was necessary “in light of the
technological and case law developments of the last two decades™ since the Commission first
issued the guidance under Chairman Clarence Thomas in 1987. 4

The EEOC has held several open meetings through which it has solicited and received the
views of a diverse set of stakeholder groups, including employer representatives, and participated
in numerous forums organized by the key stakeholders.'! The EEOC invited leaders from the
management community to participate on panels at public EEOC meetings in 2008 and 2011. At
the 2011 meeting, the Commission received information about employer best practices for hiring
individuals with criminal records. The Commission received roughly 300 comments after its
July 2011 meeting, many of which were from employer representatives, small business owners,
and human resource professionals.'? Virtually every major industry group with a stake in

1 Commissioner Lipnic’s statement upon voting to adopt the Guidance, April 25, 2012, page 1.

1! See Meeting of November 20, 2008 — Employment Discrimination Faced by Individuals with Arrest
and Conviction Records af http://www.eeoc.gov/eeoc/meetings/11-20-08/index.cfm and Meeting of July
26, 2011 — EEOC to Examine Arrest and Conviction Records as a Hiring Barrier at
http://www.eeoc.gov/eeoc/meetings/7-26-11/index.cfm.

"2 The views of the organizations and constituencies that this Commission invited to testify at the briefing
were all presented to the EEOC in public comments. In addition to the comments submitted jointly by
Commissioners Kirsanow, Heriot and Gaziano, critical or cautionary comments about updating the
Guidance were submitted by Mr. Dodge on behalf of the Council for Employment Law Equity; by Ms.
Bone for Sue Weaver CAUSE; by the National Association of Professional Background Screeners; by the
National Retail Federation; and by the Society for Human Resource Management, all of whom presented
testimony at the briefing on December 7. Though Mr. Fishman’s firm did not submit comments, six or
eight consumer reporting agencies like his company did, in addition to the comments submitted by their
association. The National Small Business Association does not appear to have commented to the EEOC,
but the concerns of many of its constituents were undoubtedly reflected in the comments submitted by the
National Federation of Independent Business. Mr. Dodge’s discussion of negligent hiring, retention and
supervision cases also covered most of the substance of the statement of Ms. Payne at the briefing on
behalf of GS4 and private security companies.
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criminal history record checks made its views known to the EEOC."* Notably, the comments
were two to one in favor of updating the Guidance.

When drafting the 2012 Enforcement Guidance, Commission staff again met with various
employer and employee representatives to obtain focused feedback on discrete issues. This
review process culminated in the Commission’s April 25, 2012, bipartisan vote to approve the
Enforcement Guidance.

VI The fact that Congress expressly provided in Title VII that the federal
statute pre-¢ any state or local laws that require an employer to violate Title VI
stated in the Guidance, creates the theoretical potential for employers to face conflicting legal
obligations, but few employers will ever encounter such a conflict in the real world.

Some concern has been raised because the Guidance states that asserted compliance with
state or local law is not a defense to a violation of Title VIL.'* Ms. Miaskoff explained this
provision very plainly (Miaskoff written testimony at page 10):

Title VII prohibits disparate impact discrimination and it also includes language
that preempts state or local laws when those laws “purport[] to require or permit
the doing of any act which would be an unlawful employment practice™ under the
statute. [Citing 42 U.S.C. § 2000e-7.] Therefore, if an employer’s exclusionary
policy or practice has a disparate impact and is not job related and consistent with
business necessity, the fact that it was adopted to comply with a state or local law
does not shield the employer from Title VII liability.

The cited section of the statute has been in place since 1964. It is not the Enforcement
Guidance, but Title VII itself which preempts state or local laws that require an employer
to violate Title VIL. It would be a disservice to employers if the EEOC were to fail to
inform them about Title VII's preemption of state law in this area.

"3 According to a list of the public comments on file at the EEOC, compiled by the National Employment
Law Project, a signatory to this letter, major national business and trade associations that weighed in with
public comments included the U.S. Chamber of Commerce, American Bankers Association, American
Camp Association, American Insurance Association, Food Marketing Institute, International Association
of Amusement Parks and Attractions, International Association of Exhibitions and Events, National
Federation of Independent Business, National Multi Housing Council (NMHC) & National Apartment
Association (NAA), National Council of Investigative and Security Services (NCISS), Petroleum
Marketers Association of America, and Retail Industry Leaders Association.

'* Footnote 167 of the Guidance states:
See Int’l Union v. Johnson Controls, Inc., 499 U.S. 187, 210 (1991) (noting that “[i]f state tort
law furthers discrimination in the workplace and prevents employers from hiring women who
are capable of manufacturing the product as efficiently as men, then it will impede the
accomplishment of Congress’ goals in enacting Title VII™); Gulino v. N.Y. State Educ. Dep’t,
460 F.3d 361, 380 (2d Cir. 2006) (affirming the district court’s conclusion that “the mandates of
state law are no defense to Title VII liability™).

11



49

None of the witnesses at the briefing could relate a single instance in which one of
their members or customers had identified a state statute or local law that might require
an employer to violate Title VIL. See, e.g., Commissioner Kladney’s question to the third
panel of witnesses (MTB at 217-18): none of those panelists were aware of a single
instance where a state statute that required a disqualification had been identified as a
potential conflict between state law and Title VIL.

The strict requirements to prove a disparate impact violation circumscribé
narrowly the statutes that can present employers with this type of conflict. State statutes
are not preempted simply because the statute requires background checks, but only if the
statutes impose excessive disqualifications. Not only must a statutory disqualification
have disparate impact on minority workers, but the required disqualification must be
without relation to the job and not be required by business necessity. It is not surprising
that none of the witnesses at the briefing could identify even one employer who has faced
a conflict created by such a statute.

Conclusion

The EEOC Enforcement Guidance on the Use of Arrest and Conviction Records
in Employment Decisions, as updated by the EEOC in 2012, is a thoughtful, flexible, and
workable roadmap for employers to follow. The Guidance explains to employers how to
conduct and use any appropriate background checks they reasonably require, without
violating the rights that job applicants have under Title VII.

We thank the Commission for the opportunity to present these comments for the
Commission’s consideration in preparing any report on the briefing. If you have any
questions, please contact Ray McClain at The Lawyers’ Committee for Civil Rights
Under Law at rmeclain@lawyerscommittee.org or Lexer Quamie at The Leadership
Conference on Civil and Human Rights at quamie@civilrights.org.

Respectfully submitted,

Gfnla>

Ray P. McClain

Director, Employment Project

Lawyers’ Committee for Civil Rights Under Law
1401 New York Avenue, N.W., Suite 400
Washington, DC 20005

Joined by the following organizations:

9to5 [organizations continued on following page]
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ACLU

All of Us or None

Bazelon Center for Mental Health Law
Connecticut Legal Services

Faces & Voices of Recovery
FedCURE

Greater Hartford Legal Aid, Inc.

Heartland Alliance for Human Needs & Human Rights, National Transitional Jobs
Network

Lawyers' Committee for Civil Rights of the San Francisco Bay Area
Legal Action Center

Legal Assistance Resource Center of Connecticut

Legal Services for Prisoners with Children
Massachusetts Law Reform Institute, Inc.

NAACP

NAACP Legal Defense and Educational Fund, Inc.
National African American Drug Policy Coalition
National Association of Social Workers

National Employment Law Project

National Women's Law Center

New Haven Legal Assistance Association

Ohio Justice & Policy Center

Safer Foundation

The Leadership Conference on Civil and Human Rights
The United Auto Workers (UAW)

Youth Represent

[Additional submissions of Ms. Berrien follow:]
[The EEOC report, “Strategic Plan for Fiscal Years 2012-2016,”
may be accessed at the following Internet address:]
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http: | |www.eeoc.gov [eeoc [ plan [ upload | strategic plan 12to16.pdf

[The EEOC report, “Strategic Enforcement Plan FY 2013-2016,”
may be accessed at the following Internet address:]

http:/ Jwww.eeoc.gov [ eeoc [ plan [ upload | sep.pdf

[Questions submitted for the record and their response follows:]

U.S. CONGRESS,
Washington, DC, July 16, 2013.

Hon. JACQUELINE A. BERRIEN, Chair,
Equal Employment Opportunity Commission, 131 M Street, NE, Washington, DC
20507.

DEAR CHAIR BERRIEN: Thank you for testifying at the May 22, 2013 Subcommittee
on Workforce Protections hearing entitled, “Examining the Regulatory and Enforce-
ment Actions by the Equal Employment Opportunity Commission.” I appreciate
your participation.

Enclosed are additional questions submitted by committee members following the
hearing. Please provide written responses no later than August 16, 2013, for inclu-
sion in the official hearing record. Responses should be sent to Owen Caine of the
committee staff, who can be contacted at (202) 225-7101.

Thank you again for your contribution to the work of the committee.

Sincerely,
TiM WALBERG, Chairman,
Subcommittee on Workforce Protections.

QUESTIONS FROM CHAIRMAN WALBERG (MI-07)

Questions addressing the EEOC’s recent and proposed enforcement guidance, and
the process by which it is promulgated.

1. What new enforcement guidance is the EEOC considering issuing and can you
provide a timetable for issuing any new guidance? Specifically, is the EEOC consid-
ering new guidance on reasonable accommodation under the Americans with Dis-
abilities Act? Finally, can you give us your assurance that any future guidance will
be provided to the public for comment prior to making it final? If not, why?

2. On May 8, 2013, the EEOC held a hearing regarding employer wellness pro-
grams under the varying requirements of federal non-discrimination laws, the
Health Insurance Portability and Accountability Act, and the Patient Protection and
Affordable Care Act. The health care law codifies and expands the existing rules for
workplace wellness programs, and proposes to increase, from 20 to 30 percent, the
amount by which health plans can vary their premiums for participation in wellness
plans. The health care law also endorses the value of workplace wellness plans by
requiring health plans offered through health care exchanges under the law to in-
clude wellness and chronic disease management as a core benefit. In light of the
health care law’s treatment of wellness programs and the existing federal regulatory
scheme governing their structure, does the EEOC plan to issue guidance on work-
place wellness programs? If so, will the EEOC work with the Departments of Labor
and Health and Human Services in promulgating this guidance? Will the EEOC
allow for a notice and comment period on any wellness guidance they consider?

3. The EEOC, along with other federal agencies, has specifically focused on gender
pay discrimination. The EEOC is part of the National Equal Pay Task Force and
provided compensation discrimination training to enforcement personnel across
agencies. The Office of Federal Contract Compliance Programs (OFCCP) recently re-
scinded its enforcement guidance on pay discrimination and replaced it with broader
investigation procedures, without providing much guidance to help employers deter-
mine proactively whether or not they are in compliance. What are the EEOC’s cur-
rent plans with regard to gender pay discrimination guidance and enforcement?
How has the EEOC coordinated with other agencies, including the OFCCP to ensure
employers do not face conflicting or overly burdensome regulation in this area?

4. Several studies show a relationship between a poor credit history and risk of
loss to a business, a customer, or a fellow employee. How does the EEOC plan to
use empirical, scientific-based evidence in the development of new guidance, specifi-
cally credit history guidance?
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5. Employers conduct credit checks to protect them, their customers, and other
employees from financial harm. For example, the Association of Certified Fraud Ex-
aminers (ACFE) said in a recent report that the top two red flag warnings exhibited
by perpetrators associated with fraud were instances in which the fraudster was liv-
ing beyond his or her financial means or experiencing financial difficulties. Further,
employee theft accounts for nearly $1 trillion annually. Employers are troubled by
the prospect of limits on the use of credit histories for employment. Will the EEOC
issue credit guidance? If the EEOC intends to issue credit guidance what is the tim-
ing? Will that guidance go through the APA, OMB, or Comptroller General review
process? If not, why not?

6. Your guidance on criminal background screening is 55 pages long and contains
167 footnotes. It requires complex individualized assessments involving a multitude
of amorphous factors. Even sophisticated attorneys may not know how to advise
their clients. Please provide the questions you have received regarding this guidance
and the responses to those questions provided by the EEOC.

7. The EEOC and the Federal Trade Commission are working together on FAQs
to the EEOC’s criminal background check guidance. Will the FAQs address employ-
ers’ responsibility under the EEOC guidance and the Fair Credit Reporting Act?
What is the status of the FAQs?

8. Central to the EEOC’s criminal background check guidance is the requirement
that employers conduct an “individualized assessment” coupled with a targeted
screen. While not mandating such, the guidance states that “although Title VII does
not require individualized assessment in all circumstances, the use of a screen that
does not include individualized assessment is more likely to violate Title VIL.” It
also states a targeted screen coupled with an opportunity for an individualized as-
sessment is a circumstance in which the EEOC believes employers will consistently
meet the “job related and consistent with business necessity” defense. How does the
EEOC intend to enforce individualized assessments? By strongly urging employers
to conduct “individualized assessments,” the guidance imposes a new burden on re-
sponsible employers seeking to comply with it and avoid an EEOC investigation.
Will enforcement in this area be driven by whether an employer has developed a
screen and conducts individualized assessment, and, alternatively, will lack of any
screen or individualized assessment be grounds for an EEOC investigation?

9. Is there a time or point in the hiring process when the EEOC believes it is
appropriate to conduct a criminal check? Is it ever appropriate to ask about criminal
history on an application? Is it ever appropriate to consider criminal history prior
to an interview?

10. Regarding the EEOC’s criminal background check guidance, what if an em-
ployer finds out an individual lied on his or her employment application regarding
their criminal history? If that individual is fired for their lack of honesty about a
prior conviction, could the employer still run afoul of the guidance?

QUESTIONS REGARDING THE EEOC’S DELEGATION OF LITIGATION AUTHORITY TO THE
GENERAL COUNSEL

11. The general counsel is required to bring a case before the EEOC for a vote
to proceed to litigation in four instances, including those in which the case would
likely create public controversy. What types of cases would fall in this “public con-
troversy” category? Given the high level of interest on the criminal history back-
ground checks guidance, and its controversy thus far, do you expect the general
counsel to bring such cases before the commission for a vote to proceed prior to liti-
gation?

12. Should the EEOC decide to pursue litigation that considers partners as “em-
ployees,” would you expect the commissioners to vote on whether to commence any
such litigation? Would you expect such litigation to trigger any of the instances in
which the EEOC requires commissioners to vote to proceed? For example, do you
believe the litigation would have a high likelihood for public controversy? Would it
involve a major expenditure of resources? Would it present issues in a developing
area of law?

13. In 2012, 122 lawsuits were filed in the name of the EEOC, but only three of
those were submitted for the commission’s consideration. Do you feel this is an ap-
propriate proportion? Were fewer than 3 percent of the lawsuits brought in the com-
mission’s name last year appropriate for submission to the commission?

14. Courts have recently found several cases brought by the EEOC to be
meritless. For example, the EEOC was ordered to pay the defendants’ costs and at-
torneys’ fees in the Peoplemark and CRST Van Expedited cases. Did the commis-
sioners approve the commencement of litigation in those cases and if not, why not?
Given that the EEOC as a whole is ultimately accountable for outcomes in litiga-
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tion, do you agree the commissioners should play a greater role in approving cases
that proceed to litigation?

15. The commission has delegated authority to district directors to negotiate set-
tlements and conciliation agreements, and to make reasonable cause determinations
in a wide range of circumstances. How does the commission exercise oversight of
that delegation and what limits are imposed on the discretion of district directors?

QUESTIONS REGARDING THE EEOC’S POLICIES AND PROCEDURES IN INVESTIGATIONS
AND LITIGATION

16. President Obama has commented on the importance of transparency in gov-
ernment. The EEOC’s commissioner charges generally result in broad-based sys-
temic investigations of an employer’s business practices and can be based on a com-
missioner reading a newspaper article about a company or a company’s hiring sta-
tistics. Is the EEOC required to explain or articulate any basis for the charge or
what led to the charge before the employer is subjected to a broad-based systemic
investigation by the EEOC? Do you believe the approach is consistent with the im-
portance of transparency in government and due process in our legal system?

17. Why has the EEOC focused on conducting directed investigations, as opposed
to investigations initiated in response to a complaint? How does the EEOC decide
whether to spend resources on directed investigations in light of the substantial
backlog of complaints?

18. In many cases, the EEOC engages in a “conciliation” or settlement process,
regularly demanding the statutory maximum in terms of a monetary settlement
offer and insisting on sweeping changes to the employer’s human resource oper-
ations. Frequently, the settlement demands have no relationship to the historical
jury verdicts in the region, and generally do not take the employer’s defenses into
consideration. What steps are you taking to ensure the EEOC is engaging in effec-
tive, good-faith conciliation prior to litigation?

19. For years, the EEOC has litigated challenges to proper conciliation with vary-
ing degrees of success. Currently, the EEOC is taking two completely new litigation
positions: (1) courts have no authority to review the EEOC’s conciliation efforts; and
(2) no information about conciliation can be put before a court unless the EEOC con-
sents. These positions make the EEOC accountable to no party or court for its con-
ciliation efforts. After almost 40 years of litigating the issue of conciliation, why is
the EEOC now attempting to take that issue off the table? Please provide any and
all documentation regarding this EEOC position.

20. Why do certain EEOC regional directors refuse to share information about
what the EEOC learned during its investigation during the conciliation process even
though they ultimately must do so in litigation if conciliation fails? Wouldn’t sharing
relevant information with the target of the investigation help resolve more cases
and accomplish the goal of compliance with Title VII?

21. Private lawyers who sue employers engage in a cost-benefit analysis to deter-
mine whether the cost and risk of going forward to trial is warranted by the poten-
tial financial outcome. As the steward of taxpayer dollars, do you believe the EEOC
should do this too? What are the EEOC’s procedures for resolving cases in a timely
manner to reduce costs to employers, and ultimately the taxpayer?

22. The EEOC’s Strategic Enforcement Plan states the EEOC has superior access
to data, documents, and potential evidence of discrimination in recruitment and hir-
ing, and therefore is better situated to eliminate barriers in recruitment and hiring
than are individuals or private attorneys, who have difficulties obtaining such infor-
mation. In determining whether to bring other systemic litigation, does the EEOC
consider whether the individuals affected have the means and ability to seek redress
through private civil litigation? In your view, should it do so?

23. In litigation, the EEOC claims an attorney client privilege with charging par-
ties and claimants. But in practice the EEOC does not consider their wishes when
deciding whether to settle a case or go to trial. Why should the EEOC be able to
have it both ways unlike attorneys in other litigation?

24. The EEOC is required to establish or make available an Alternative Dispute
Resolution (ADR) program that may be available for the pre-complaint process and
the formal complaint process. The EEOC, however, may make a determination re-
garding whether to offer ADR in a particular case.

a. Once a decision has been made by EEOC as to whether to offer ADR, are the
parties involved notified of that decision prior to further administrative contact? If
not, why not?

b. What percentage of cases does the EEOC offer ADR in the pre-complaint proc-
ess?
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c. What percentage of cases does the EEOC offer ADR in the formal complaint
process?

d. Does the EEOC offer ADR during initial counseling of the complainant? If not,
what informal methods of resolution does the EEOC counselor offer?

e. How does the EEOC decide whether to offer ADR in a particular case?

f. In deciding whether to offer ADR in a particular case, does the EEOC take into
account a claimant’s desire to mediate, litigate, or settle?

25. When a complainant wishes to file a class complaint after initial counseling,
the complaint is sent to the relevant EEOC field or district office, where an EEOC
administrative judge determines whether to accept or dismiss the class complaint.
To be certified as a class, the administrative judge must decide the certification re-
quirements of numerosity, commonality, typicality, and adequacy of representation
are fulfilled.

a. Does the EEOC separately communicate with each member of the proposed
class in its determination of the class certification requirements?

b. Does the EEOC collect documents and other non-testimonial evidence from
each member of the proposed class in its determination of the class certification re-
quirements?

c. Is the employer notified during this process a class complaint is under consider-
ation? If not, why not?

26. In fiscal year 2012, how many lawsuits did the EEOC win outright, through
jury verdict or summary judgment?

27. The EEOC claims process has a costly effect on small businesses, especially
when the case is litigated. What are the EEOC’s internal procedures for resolving
cases in a timely manner to reduce costs to employers, and ultimately consumers?

QUESTIONS REGARDING PARTNERSHIP AGREEMENTS AND THE DEFINITION OF
“EMPLOYEE” UNDER FEDERAL NON-DISCRIMINATION LAW

28. As the Supreme Court noted in Clackamas Gastroenterology Assocs. v. Wells,
the definition of “employee” in anti-discrimination laws—that it is “an individual
employed by an employer’—is “completely circular and explains nothing.” Thus the
determination as to whether partners in a particular partnership are “employers”
or “employees” is based on a multi-factored, facts-and-circumstances test. To the ex-
tent the statute needs clarification, do you believe litigation is the proper avenue
through which to define partnerships?

29. Today, most partnerships, particularly large partnerships, adopt internal man-
agement practices such as governing boards that allow them to delegate managerial
functions while maintaining partner ownership of the firm, control over professional
work product, and voice on issues critical to the partnership. In your view, does the
delegation of partnership authority to internal governing boards transform the part-
ners of a firm into employees rather than employers? What factors, in the EEOC’s
view, are most critical to determining whether and when such a delegation trans-
forms partners into “employees?”

30. In the last decade the EEOC brought a highly publicized lawsuit against the
law firm Sidley Austin, alleging its partners were employees and its retirement pol-
icy for partners therefore violated the Age Discrimination in Employment Act.
What, in the EEOC’s view, were the most significant characteristics of Sidley’s part-
nership structure that led the EEOC to conclude that its partners were “employ-
ees?”

31. Is the EEOC currently pursuing directed investigations of mutually agreed
upon retirement policies for partners that were not commenced following a charge
filed by a partner? If so, what factors did the EEOC consider in deciding to prioritize
those investigations over the tens of thousands of backlogged cases involving em-
ployee complaints?

32. The EEOC’s Strategic Enforcement Plan lists six enforcement priorities. Do
you intend to make mutually agreed upon retirement policies in legal and account-
ing professional partnerships a focus of the EEOC’s enforcement efforts? If so, which
of the six enforcement priorities identified in the Strategic Enforcement Plan make
mutually agreed upon retirement policies for partners an EEOC priority?

QUESTIONS REGARDING THE EEOC’S INTERACTION WITH THE DEPARTMENT OF LABOR’S
OFFICE OF FEDERAL CONTRACT COMPLIANCE PROGRAMS (OFCCP)

34. Did the EEOC comment on the OFCCP’s rescission of the agency’s 2006 Com-
pensation Standards and the issuance of OFCCP Directive 307? Why not? The
EEOC agreed with the 2006 Compensation Standards. Has the EEOC’s position
changed?
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35. As you know, Executive Order (EO) 12067 requires the EEOC to ensure co-
ordination of federal equal employment opportunity enforcement efforts. In par-
ticular, EO 12067 requires the EEOC “to develop uniform standards, guidelines, and
policies defining the nature of employment discrimination” and “develop uniform
standards and procedures for investigations and compliance reviews.” Did the EEOC
review OFCCP’s notice of rescission of the 2006 Compensation Standards and the
issuance of Directive 307 under EO 12067? Did the EEOC provide any feedback to
OFCCP about the approach contained in Directive 307? Please provide any and all
correspondence between the EEOC and OFCCP on this subject.

36. Under the EEOC’s Compensation Manual, published in 2000, the EEOC in-
structs investigators to “determine the similarity of jobs by ascertaining whether the
jobs generally involve similar tasks, require similar skill, effort, and responsibility,
working conditions, and are similarly complex or difficult.” The EEOC’s Compensa-
tion Manual continues, “[t]he actual content of the jobs must be similar enough that
one would expect those who hold the jobs to be paid at the same rate or level.” Does
the EEOC interpret OFCCP Directive 307 to be altogether consistent with these
EEOC instructions?

37. As you know, in August, 2012, the National Research Council of the National
Academies of Sciences (NAS) released a report entitled “Collecting Compensation
Data from Employers.” This report was commissioned by the EEOC. The report con-
tained two primary recommendations:

Recommendation 1: In conjunction with the Office of Federal Contract Compliance
Programs of the U.S. Department of Labor and the Civil Rights Division of the U.S.
Department of Justice, the U.S. Equal Employment Opportunity Commission should
prepare a comprehensive plan for use of earnings data before initiating any data
collection.

Recommendation 2: After the U.S. Equal Employment Opportunity Commission,
the Office of Federal Contract Compliance Programs, and the U.S. Department of
Justice complete the comprehensive plan for use of earnings data, the agencies
should initiate a pilot study to test the collection instrument and the plan for the
use of the data. The pilot study should be conducted by an independent contractor
charged with measuring the resulting data quality, fitness for use in the comprehen-
sive plan, cost, and respondent burden.

a. What is the status of the EEOC’s implementation of these recommendations?
Has the EEOC and OFCCP developed a comprehensive plan? If so, please provide
a copy of the comprehensive plan. If not, why not, and when will it be completed?

b. Has an independent contractor been selected for a pilot project?

c¢. How will the EEOC ensure coordination with OFCCP with regard to these rec-
ommendations?

d. Has the EEOC had any discussions with OFCCP about the comments OFCCP
received in response to the Advance Notice of Proposed Rulemaking on a Compensa-
tion Data Collection Tool, 76 Fed. Reg. 49398 (Aug. 10, 2011)?

e. Will the EEOC commit to using its authority under EO 12067 to require
OFCCP to adhere to the NAS recommendations before issuing any proposed regula-
tions on collecting compensation data?

QUESTIONS FROM REPRESENTATIVE HUDSON (NC-08)

1. There is a case in which an employee filed a gender discrimination case against
her employer. When the employer tried to meet with the EEOC representative and
the employee for consultation, the employer instead found the EEOC representative
acting as a prosecuting attorney for the employee instead of a negotiator between
the parties. The employer was not notified prior to the meeting of the terms of these
discussions, and whether or not the EEOC representative would be used in a medi-
ating role or prosecuting role, leaving the impression these meetings were informal
negotiations.

a. To what extent does the EEOC give a notice of terms to all parties involved
prior to in person consultations?

b. In other cases is it protocol for an EEOC representative to play negotiator/ me-
diator and prosecutor during an investigation?

c. If employers are not notified of the status of the consultation meeting, what are
their administrative rights to have counsel present and/or delay the meeting until
counsel is present?

2. As you know, the EEOC’s Chicago District Office is currently investigating
PricewaterhouseCoopers regarding their partnership agreement and mandatory re-
tirement age. The six-factor partnership test adopted by the Supreme Court in
Clackamus would presume the partners at PricewaterhouseCoopers are not subject
to the ADEA.
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a. Should the EEOC decide to pursue litigation of this case, do you believe it
would involve a major expenditure of resources or have a high likelihood for public
controversy?

b. Given the Strategic Enforcement Plan’s objective of retaining the decision to
commence litigation over cases that (1) will involve a major expenditure of re-
sources; (2) present issues in a developing area of law; or (3) cases with a high likeli-
hood for public controversy, would you expect the commission, and not the general
counsel, to vote on whether to commence litigation against PricewaterhouseCoopers?

EEOC Response to Questions Submitted for the Record

1. What new enforcement guidance is the EEOC considering issuing and can you
provide a timetable for issuing any new guidance? Specifically, is the EEOC consid-
ering new guidance on reasonable accommodation under the Americans with Disabil-
ities Act? Finally, can you give us your assurance that any future guidance will be
provided to the public for comment prior to making it final? If not, why?

RESPONSE: Members of the Commission have spoken publicly about their interest
in issuing revised guidance on reasonable accommodation under the ADA. In par-
ticular, the existing guidance does not reflect changes to the definition of “disability”
resulting from enactment of the ADA Amendments Act of 2008 (ADAAA). Addition-
ally, a number of legal issues concerning reasonable accommodation have arisen in
the more than 10 years since our existing guidance was last revised, and others are
likely to arise as the question of whether an individual has a disability within the
meaning of the ADA becomes less important as a result of the ADAAA. For exam-
ple, in June 2011, the Commission held a meeting on the extent of an employer’s
obligation to provide leave as a reasonable accommodation. Attp:/ /www.eeoc.gov/
eeoc [ meetings [ 6-22-11/index.cfm.

Other areas of interest for the Commission, as evidenced by public meetings we
have held in the past two years include pregnancy discrimination, hétp://
www.eeoc.gov [ eeoc | meetings [ 2-15-12 [ index.cfm, and the application of the ADA to
employer-sponsored wellness programs. http:/ /www.eeoc.gov [ eeoc | meetings /5-8-13/
index.cfm. Some Commissioners and a number of stakeholders present at those
meetings expressed the hope that the EEOC would issue guidance on these subjects.

However, I cannot say whether the Commission will decide to issue guidance on
these or other topics. The specific guidance that the Commission decides to issue,
its content, and the time frame within which it is issued are all the product of a
deliberative process, and a majority of Commissioners must agree on the outcome.

We value the views and varying perspectives of our stakeholders, and routinely
seek input from the public in developing guidance.

2. On May 8, 2013, the EEOC held a hearing regarding employer wellness pro-
grams under the varying requirements of federal non-discrimination laws, the Health
Insurance Portability and Accountability Act, and the Patient Protection and Afford-
able Care Act. The health care law codifies and expands the existing rules for work-
place wellness programs, and proposes to increase, from 20 to 30 percent, the amount
by which health plans can vary their premiums for participation in wellness plans.
The health care law also endorses the value of workplace wellness plans by requiring
health plans offered through health care exchanges under the law to include wellness
and chronic disease management as a core benefit. In light of the health care law’s
treatment of wellness programs and the existing federal regulatory scheme governing
their structure, does the EEOC plan to issue guidance on workplace wellness pro-
grams? If so, will the EEOC work with the Departments of Labor and Health and
Human Services in promulgating this guidance? Will the EEOC allow for a notice
and comment period on any wellness guidance they consider?

RESPONSE: As noted in response to Question 1, Commissioners and stakeholders
present at the May 8, 2013 Commission meeting on the ADA and wellness programs
certainly expressed interest in the Commission issuing guidance on this subject.
Again, whether guidance is issued and what the content of that guidance will be
will need to emerge from the Commission’s deliberative process.

In developing any guidance, the Commission will coordinate closely with the De-
partments of Labor, Health and Human Services, and the Treasury (Internal Rev-
enue Service), all of whom have issued regulations under the Affordable Care Act
concerning wellness programs. The Commission has had considerable experience
working with these agencies to understand laws that are outside our area expertise,
most notably as part of the process of issuing proposed and final regulations to im-
plement Title II of the Genetic Information Nondiscrimination Act. We will also con-
sider input from the public, and already have access to both the written testimony
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of participants at the Commission meeting as well as comments submitted during
the 15 days following the meeting when the meeting record remained open for pub-
lic comment.

3. The EEOC, along with other federal agencies, has specifically focused on gender
pay discrimination. The EEOC is part of the National Equal Pay Task Force and
provided compensation discrimination training to enforcement personnel across agen-
cies. The Office of Federal Contract Compliance Programs (OFCCP) recently re-
scinded its enforcement guidance on pay discrimination and replaced it with broader
investigation procedures, without providing much guidance to help employers deter-
mine proactively whether or not they are in compliance. What are the EEOC’s current
plans with regard to gender pay discrimination guidance and enforcement? How has
the EEOC coordinated with other agencies, including OFCCP to ensure employers do
not face conflicting or overly-burdensome regulation in this area?

RESPONSE: The Commission’s current Strategic Enforcement Plan (SEP) empha-
sizes the importance of “a concentrated and coordinated approach” to enforcement
that focuses on six priority issues, one of which is gender pay discrimination. EEOC
plans to continue its enforcement and outreach to promote compliance. This empha-
sis on coordination is particularly well-established with respect to gender pay dis-
crimination, because the EEOC and the Department of Labor have two longstanding
Memoranda of Understanding about coordinating on training and investigations.

Indeed, in 2011 to 2012, the EEOC included OFCCP staff in its nationwide train-
ing about gender pay discrimination, so that staff from both agencies learned the
same principles. This training reached approximately 2000 people. The EEOC’s
Memoranda of Understanding can be found at ht¢tp:/ /www.eeoc.gov /laws/mous/
index.cfm.

4. Several studies show a relationship between a poor credit history and risk of
loss to a business, a customer, or a fellow employee. How does the EEOC plan to use
empirical, scientific-based evidence in the development of new guidance, specifically
credit history guidance?

RESPONSE: The specific guidance that the Commission decides to issue, its con-
tent, and the time frame within which it is issued are all the product of a delibera-
tive process, and a majority of Commissioners must agree on the outcome. Should
the Commission decide to issue any guidance regarding employers’ consideration of
the credit histories of applicants and/or employees, it will consider the public input
received from business and employee stakeholders as part of the October 2010 Com-
mission meeting on credit histories, and will also consider relevant research in de-
veloping such guidance, as it does whenever it issues any policy or guidance.

5. Employers conduct credit checks to protect them, their customers, and other em-
ployees from financial harm. For example, the Association of Certified Fraud Exam-
iners (ACFE) said in a recent report that the top two red flag warnings exhibited
by perpetrators associated with fraud were instances in which the fraudster was liv-
ing beyond his or her financial means or experiencing financial difficulties. Further,
employee theft accounts for nearly $1 trillion annually. Employers are troubled by
the prospect of limits on the use of credit histories for employment. Will the EEOC
issue credit guidance? If the EEOC intends to issue credit guidance what is the tim-
ing? Will that guidance go through the APA, OMB, or Comptroller General review
process? If not, why not?

RESPONSE: The specific guidance that the Commission decides to issue, its con-
tent, and the time frame within which it is issued are all the product of a delibera-
tive process, and a majority of Commissioners must agree on the outcome. Since it
has not been determined what form any such guidance would take were it to be
issued, which review process might apply has not been determined. However, if and
when the Administrative Procedure Act applies, the Commission will, as it has in
the past, satisfy the requirements of the APA when issuing regulations.

6. Your guidance on criminal background screening is 55 pages long and contains
167 footnotes. It requires complex individualized assessments involving a multitude
of amorphous factors. Even sophisticated attorneys may not know how to advise their
clients. Please provide the questions you have received regarding this guidance and
the responses to those questions provided by the EEOC.

RESPONSE: The EEOC recognizes that many of our stakeholders, including small
businesses, job applicants, and employees, need information about this Guidance
and our laws in general, but do not want (and do not have the time) to read the
longer, more legally complex document itself.

Consequently, whenever the EEOC issues a substantive sub-regulatory guidance
like the April 2012 Arrest and Conviction Guidance, it publishes one or more short,
reader-friendly Q&A documents that serve two purposes: (1) to explain the most im-
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portant points in the longer guidance in a straightforward manner; and (2) to re-
spond directly to some of the most frequently asked questions about the longer docu-
ment. While the EEOC does not archive all of the questions and comments received
around the country, the most frequently-asked questions come to our attention and
we strive to be responsive.

For the Arrest and Conviction Guidance, the EEOC issued two plain-language
documents. First, the EEOC issued basic “Questions and Answers” shortly after the
publication of the Guidance in April 2012. See http:/ /www.eeoc.gov /laws /guidance /
qa—arrest—conviction.cfm. There, the EEOC answered seven basic questions that
reflect some of the comments and questions the Commission received after its July
2011 public meeting about arrest and conviction records as a hiring barrier. See
http:| | www.eeoc.gov [ eeoc | meetings | 7-26-11 /index.cfm. This Question and Answer
document begins by explaining how employment actions based on criminal back-
ground checks could become a Title VII issue, a question frequently raised by mem-
bers of the public.

Later, to respond to questions about the Guidance itself, the EEOC published a
“What You Should Know” document. Here, the EEOC explained in two sentences
how an employer could show that its criminal background check was consistent with
Title VII under the Guidance. The EEOC also emphasized that the Guidance does
not prevent employers from using criminal background checks to screen applicants
and employees in a meaningful way, a point about which public discussion contin-
ued. See http: | | www.eeoc.gov [ eeoc | newsroom [ wysk | arrest—conviction—
records.cfm.

7. The EEOC and the Federal Trade Commission are working together on FAQs
to the EEOC’s criminal background check guidance. Will the FAQs address employ-
ers’ responsibility under the EEOC guidance and the Fair Credit Reporting Act?
What is the status of the FAQs?

RESPONSE: The EEOC and the FTC are working on two brief technical assistance
publications with respect to background checks, one for employers and another for
individuals. Written in plain language, the publications are designed to explain to
employers what their responsibilities are under the equal employment opportunity
laws and the Fair Credit Reporting Act with respect to background checks, and to
explain to individuals what their rights are. The publications would not focus only
on criminal background checks or set forth any new policy. The agencies are still
designing the publications but hope to finalize them in the spring of 2014.

8. Central to the EEOC’s criminal background check guidance is the requirement
that employers conduct an “individualized assessment” coupled with a targeted
screen. While not mandating such, the guidance states that “although Title VII does
not require individualized assessment in all circumstances, the use of a screen that
does not include individualized assessment is more likely to violate Title VIL.” It also
states a targeted screen coupled with an opportunity for an individualized assess-
ment is a circumstance in which the EEOC believes employers will consistently meet
the “job related and consistent with business necessity” defense. How does the EEOC
intend to enforce individualized assessments? By strongly urging employers to con-
duct “individualized assessments,” the guidance imposes a new burden on respon-
sible employers seeking to comply with it and avoid an EEOC investigation. Will en-
forcement in this area be driven by whether an employer has developed a screen and
conducts individualized assessment, and, alternatively, will lack of any screen or in-
dividualized assessment be grounds for an EEOC investigation?

RESPONSE: Enforcement in this area, like EEOC enforcement in other areas, gen-
erally will be driven by charges we receive. When the EEOC receives a charge of
employment discrimination, we investigate the claim to gather relevant evidence.
We first assess the potential merits of the charge, which includes a careful consider-
ation of the underlying facts. As part of the investigative process, we provide the
employer with the opportunity to respond to the allegations. In evaluating charges
alleging that someone has been excluded from a job based on an arrest or conviction
record, EEOC investigators will apply the legal standards in Title VII as explained
more fully in the EEOC’s guidance, including the principles favoring targeted
screens and an opportunity for an individualized assessment. The outcome of a par-
ticular Title VII investigation will turn on the application of these principles to the
unique facts of each case.

Simply asserting that a screen is “targeted” or that the employer has conducted
an individualized assessment will not in itself be determinative. The EEOC inves-
tigators will focus on evidence of how the screen or the individualized assessment
has been implemented in practice.

9. Is there a time or point in the hiring process when the EEOC believes it is ap-
propriate to conduct a criminal check? Is it ever appropriate to ask about criminal
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history on an application? Is it ever appropriate to consider criminal history prior
to an interview?

RespPONSE: EEOC’s guidance explains how an employer may appropriately and le-
gally consider the criminal history of an applicant or employee. The guidance is in-
tended to assist job seekers, employees, employers, and many other agency stake-
holders. As a “best practice,” the Commission recommends in the Guidance that em-
ployers avoid asking about criminal history on the job application itself. The policy
rationale is that an employer is more likely to objectively assess the relevance of
a conviction if it becomes known after the employer is already knowledgeable about
the individual’s qualifications and experience.

The Guidance also recognizes that “[the employer’s clompliance with federal laws
and/or regulations is a defense to a charge of discrimination.” The Guidance notes
that “employers are subject to federal statutory and/or regulatory requirements that
prohibit individuals with certain criminal records from holding particular positions
or engaging in certain occupations.” Employers may want to inform applicants early
in the hiring process if one of these federal exclusions applies.

10. Regarding the EEOC’s criminal background check guidance, what if an em-
ployer finds out an individual lied on his or her employment application regarding
their criminal history? If that individual is fired for their lack of honesty about a
prior conviction, could the employer still run afoul of the guidance?

RESPONSE: Generally applicable and consistently implemented policies against fal-
sifying or misrepresenting information in an application are enforceable. An em-
ployer whose practice is to terminate anyone whom it finds out has lied on an em-
ployment application may terminate someone who lies in response to a question
about his or her criminal background. However, if the employee’s prior arrest or
conviction, not the fact that he or she lied about it on an application, is the reason
that the employer terminated the employee, EEOC will apply the principles in the
guidance to evaluate any charge of discrimination that is filed.

11. The general counsel is required to bring a case before the EEOC for a vote to
proceed to litigation in four instances, including those in which the case would likely
create public controversy. What types of cases would fall in this “public controversy”
category? Given the high level of interest on the criminal history background checks
guidance, and its controversy thus far, do you expect the general counsel to bring
such cases before the commission for a vote to proceed prior to litigation?

RESPONSE: The Commission does not maintain a list of types of cases that may
generate public controversy because what is considered controversial necessarily
changes over time. In deciding whether litigation of a particular case is likely to
generate public controversy, the General Counsel considers various factors, includ-
ing whether the litigation of similar cases in the past generated public controversy
or adverse publicity, whether any issue in the litigation has been the subject of dis-
cussion in the Congress, and whether any issue in the case has been the subject
of significant debate in the media. The Commission recognizes that, as things cur-
rently stand, cases challenging an employer’s use of criminal history as an exclu-
sionary criterion are likely to generate public controversy. The General Counsel ac-
cordingly has presented all such cases to the full Commission for a vote, and will
continue to do so for the foreseeable future.

12. Should the EEOC decide to pursue litigation that considers partners as “em-
ployees,” would you expect the commissioners to vote on whether to commence any
such litigation? For example, do you believe the litigation would have a high likeli-
hood for public controversy? Would it involve a major expenditure of resources?
Would it present issues in a developing area of law?

RESPONSE: A case in which the applicable legal standards are settled law, such
as whether partners were covered as employees, would generally not be submitted
to the Commission. The Supreme Court set out the factors to be considered in mak-
ing such a determination ten years ago, and the Commission has litigated the issue
in the context of law firms without generating public controversy. The decision
whether any such case involves a developing area of the law, a major expenditure
gf resources, or is likely to generate public controversy is decided on a case-by-case

asis.

13. In 2012, 122 lawsuits were filed in the name of the EEOC, but only three of
those were submitted for the commission’s consideration. Do you feel this is an appro-
priate proportion? Were fewer than 3 percent of the lawsuits brought in the commis-
sion’s name last year appropriate for submission to the commission?

RESPONSE: Prior to the Commission’s adoption of a Strategic Enforcement Plan in
December 2012, there was no number or proportion of cases which were to be sub-
mitted to the full Commission. One of the primary purposes of the Commission’s del-
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egation of litigation authority to the General Counsel in the 1995 National Enforce-
ment Plan (NEP) was to drastically reduce the number of litigation recommenda-
tions submitted to the Commission to free up the Commissioners to focus on larger
policy issues. Delegation of authority to the General Counsel to approve litigation
1s especially appropriate for EEOC since EEOC has a presidentially appointed and
Senate confirmed General Counsel whom Congress made responsible for the conduct
of litigation on behalf of the Commission. The Commission carefully reviewed the
delegation under the NEP and reaffirmed delegation under the Strategic Enforce-
ment Plan in December 2012 with the addition that one litigation recommendation
from each District Office be submitted to the Commission each fiscal year, including
litigatlion recommendations which otherwise meet the criteria for Commission ap-
proval.

14. Courts have recently found several cases brought by the EEOC to be meritless.
For example, the EEOC was ordered to pay the defendants’ costs and attorneys’ fees
in the Peoplemark and CRST Van Expedited cases. Did the commissioners approve
the commencement of litigation in those cases and if not, why not? Given that the
EEOC as a whole is ultimately accountable for outcomes in litigation, do you agree
the corngissioners should play a greater role in approving cases that proceed to liti-
gation?

RESPONSE: The Commission approved litigation in the Peoplemark case in Sep-
tember 2008. CRST was approved for litigation by the General Counsel in Sep-
tember 2007. While both of these cases were filed during the prior administration,
it is clear that CRST was not a Commission-level case when the case was author-
ized for litigation.

The EEOC appealed the district court’s award of attorney’s fees in Peoplemark.
The case has been briefed and argued and is currently awaiting decision by the
United States Court of Appeals for the Sixth Circuit. The EEOC argued on appeal
that Peoplemark is not entitled to attorney’s fees because it failed to show that the
EEOC’s suit, at any time during the litigation, was frivolous, unreasonable, or with-
out foundation—the standard the United States Supreme Court has established for
awarding fees to a defendant in a Title VII action.

The EEOC appealed CRST to the 8th Circuit and although a divided panel upheld
much of the lower court decision, it revived two individual claims and thus set aside
the fees as the defendant was not a prevailing party. The CRST ruling held that
the Agency must, at least in non-pattern-or-practice class cases, identify and concil-
iate for each claimant in the administrative process before filing suit on their behalf.
This ruling departed from prior settled law and practice and was thus unforeseen
at the time the case was filed. The EEOC later dismissed one claim and settled the
one remaining claimant case this year. On remand, CRST filed a new petition for
fees, which the district court granted, awarding $4.7 million in attorney’s fees, ex-
penses, and costs. EEOC anticipates that it will appeal the fees order.

Peoplemark, CRST and the few other losses we have suffered over the past few
years are but a small part of the EEOC’s highly successful litigation program. For
example in 2012, we resolved 253 merits lawsuits for a total of $44,205,586 in mone-
tary relief. Our success rate in litigation has been more than 90 percent for the past
5 years at least. This year we conducted 10 trials and won 8 of them, all of the vic-
tories involving cases filed pursuant to the Commission’s delegated authority.

As noted above, the Commission has carefully reviewed the delegation of litigation
authority to the General Counsel and reaffirmed that delegation under the Strategic
Enforcement Plan in December 2012 with the addition that one litigation rec-
ommendation from each District Office be submitted to the Commission each fiscal
year.

15. The commission has delegated authority to district directors to negotiate settle-
ments and conciliation agreements, and to make reasonable cause determinations in
a wide range of circumstances. How does the commission exercise oversight of that
delegation and what limits are imposed on the discretion of the district directors?

RESPONSE: The EEOC has received nearly 100,000 charges each year for the last
three years. Agency staff, including District Directors, is responsible for inves-
tigating and resolving charges. Delegation to the District Directors is critical to an
efficient charge resolution system, as without it, the inventory of charges would in-
crease dramatically.

There is no express limitation on the exercise of delegated authority by District
Directors, but they are guided in their exercise of delegated authority by the agen-
cy’s Strategic Plan and Strategic Enforcement Plan (both were Commission-ap-
proved). The Chair is responsible for overall management of agency operations and
personnel; various intermediate personnel directly supervise agency staff. The Direc-
tor of the Office of Field Programs (OFP) is responsible for day-to-day supervision
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and oversight of the work of the District Directors. Among his regular interactions
with the Chair and members of the Commission, the Director of OFP briefs the
Commission quarterly on the administrative enforcement program of the agency
(which includes investigation and resolution of private sector charges through medi-
ation or conciliation), as provided in the Strategic Enforcement Plan. As members
of the Senior Executive Service, District Directors’ performance is evaluated at least
annually by the Director of the Office of Field Programs, and reviewed by a group
of Senior Executives from within and outside the EEOC who are appointed by the
Chair in accordance with Office of Personnel Management guidelines.

In addition, as part of the agency’s Strategic Plan, a Quality Control Plan (QCP)
is being developed that establishes specific criteria for evaluating the quality of
EEOC investigations and conciliations and provides for an expanded review system
to conduct assessments of investigations and conciliations in each district.

16. President Obama has commented on the importance of transparency in govern-
ment. The EEOC’s commissioner charges generally result in broad-based systemic in-
vestigations of an employer’s business practices and can be based on a commissioner
reading a newspaper article about a company or a company’s hiring statistics. Is the
EEOC required to explain or articulate any basis for the charge or what led to the
charge before the employer is subjected to a broad-based systemic investigation by the
EEOC? Do you believe the approach is consistent with the importance of trans-
parency in government and due process in our legal system?

RESPONSE: The EEOC uses Commissioner charges under Title VII of the Civil
Rights Act and the Americans with Disabilities Act when there is reason to believe
discrimination has occurred. Congress authorized the use of Commissioner charges
when it enacted Title VII in 1964 and they have been used for decades for investiga-
tions of varying scope, from individual to class-based.

In 1972, Congress broadened the Commissioner charge authority, removing a re-
quirement that there be “reasonable cause” to investigate. In 1984, the Supreme
Court upheld the authority of the Commission to issue and investigate Commis-
sioner charges, under the same standards applicable to charges filed by members
of the public, to determine whether the law has been violated. Equal Employment
Opportunity Commission v. Shell Oil Company, 466 U.S. 54 (1984). The Supreme
Cdourt stated that this authority was essential to achieving the purposes of Title VII.
Id. at 77.

Investigations initiated through these mechanisms are consistent with require-
ments of transparency in government and due process. As required by statute, the
EEOC advises the employer of the alleged discrimination in the Commissioner
charge, and explains its findings at various stages in the process, including in the
predetermination interview, Letter of Determination, and conciliation. The employer
is given opportunities to resolve the findings voluntarily through conciliation, and
the employer is not bound by the EEOC’s findings in the administrative process but
has the right to a trial de novo in court.

While the employer is apprised of the alleged discrimination, the statute limits
the bounds of transparency. Title VII explicitly prohibits the agency and its staff
from making “public in any manner whatever information” the Commission may ob-
tain in an investigation, including the existence of an investigation. 42 U.S.C. §
2000e-8(e).

17. Why has the EEOC focused on conducting directed investigations, as opposed
to investigations initiated in response to a complaint? How does the EEOC decide
whether to spend resources on directed investigations in light of the substantial back-
log of complaints?

RESPONSE: The EEOC devotes the vast majority of its resources to investigations
initiated in response to charges filed by members of the public. In contrast, directed
investigations comprise a small portion of the Commission’s resources. For example,
in FY 2012, almost 100,000 charges were filed with EEOC, and over 111,000 were
resolved. In contrast, the agency initiated only 24 directed investigations in FY
2012.

The authority for directed investigations is found in the Age Discrimination in
Employment Act (ADEA), 29 U.S.C. § 626(a) and (b), and the Equal Pay Act (EPA),
29 U.S.C. § 206(d), both of which give the EEOC the authority to investigate under
sections 9, 11 and 17 of the Fair Labor Standards Act of 1938 (FLSA), 29 U.S.C.
§§ 209, 211 and 217. The term “directed investigation” is not a statutory term but
is used by the EEOC to refer to investigations initiated by the agency under these
provisions, which authorize the EEOC to investigate without an existing charge of
discrimination filed by a member of the public. The ADEA language grants the
EEOC the power to make investigations when “necessary or appropriate for the ad-
ministration” of the ADEA, 29 U.S.C. § 626(a). Section 11 of the FLSA gives the
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EEOC the authority to “investigate such facts, conditions, practices, or matters as
[it] may deem necessary or appropriate to determine whether any person has vio-
lated any provision of this chapter or which may aid in the enforcement of the provi-
sions of this chapter * * *” 29 U.S.C. § 211(a).

The EEOC exercises its statutory authority to initiate directed investigations and
Commissioner charges to maximize the effectiveness of its law enforcement efforts
when the agency has reason to believe that discrimination has occurred, even
though an individual member of the public may not have come forward to file a
charge. Congress authorized Commissioner charges and directed investigations in
order to provide the EEOC with a mechanism to address possible discriminatory
acts that otherwise might go unaddressed.

The EEOC uses these tools to investigate situations where individuals may for
various reasons be unwilling or unable to file charges, for example when the em-
ployee fears retaliation should he or she file a charge. Other cases may be initiated
on behalf of victims who are in underserved communities, have been totally ex-
cluded from the workplace, or are unaware of discriminatory hiring or job referral
barriers, such as racial, gender or age preferences covertly used by employment
agencies at the behest of an employer. Commissioner charges and directed investiga-
tions are methods of seeking relief for these victims of discrimination.

In 2006, the Commission unanimously voted to reaffirm the importance of Com-
missioner charges and directed investigations as a central component of the EEOC’s
systemic program. In adopting the recommendations of its Systemic Task Force, led
by Vice Chair Leslie Silverman, the Commission approved a series of measures to
strengthen the agency’s efforts to address pattern or practice, policy and/or class
cases where the alleged discrimination has a broad impact on an industry, profes-
sion, company, or geographic location. The Task Force found that Commissioner
charges and directed investigations “are important tools in the effort to combat sys-
temic discrimination, as many victims of discrimination do not come to EEOC be-
cause they fear retaliation, do not know about their rights, or are unaware of the
discrimination (particularly where the issue is hiring).”

18. In many cases, the EEOC engages in a “conciliation” or settlement process, reg-
ularly demanding the statutory maximum in terms of a monetary settlement offer
and insisting on sweeping changes to the employer’s human resource operations. Fre-
quently, the settlement demands have no relationship to the historical jury verdicts
in the region, and generally do not take the employer’s defenses into consideration.
What steps are you taking to ensure the EEOC is engaging in effective, good-faith
conciliation prior to litigation?

RESPONSE: Conciliation is the statutorily required process by which the EEOC at-
tempts to resolve discrimination through “informal means of conference, conciliation,
and persuasion.” 42 U.S.C. § 2000e-5. The purpose of conciliation is to remedy the
violation, as required by statute. If a particular policy or practice was found to be
discriminatory, the EEOC would seek to have the employer change its practices to
end the discrimination and to prevent further discrimination from occurring. Concil-
iation occurs only after the investigation of a charge has been completed, and the
EEOC has reached a determination that the evidence establishes that there is “rea-
sonable cause” to believe that discrimination occurred.

The percentage of successful conciliations has been increasing during the Chair’s
tenure. Successful conciliation rates: FY 2010-27 percent; FY 2011-31 percent; FY
2012—38 percent; FY 2013 (midyear)—40 percent. Specific data is reflected below:

Cause

Fiscal year resolutions Conciliations Percentage
FY 2010 4,981 1,348 27.1%
FY 2011 4,325 1,351 31.2%
FY 2012 4,207 1,591 37.8%

One of the steps the Commission is taking to insure effective, good-faith
conciliations is the development of a Quality Control Plan that establishes criteria
for evaluating the quality of investigations and conciliations. The proposed Quality
Control Plan was developed by a staff work group with extensive public and internal
input. It is currently under consideration by the Commission.

Further, the Commission disagrees with the notion that it fails to consider em-
ployer defenses or insists upon excessive monetary demands in conciliation. The
Commission is responsible for furthering the public interest in remedying discrimi-
natory conduct and that is our primary consideration in framing our relief demands.
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EEOC has consistently taken steps to ensure effective and fair conciliations. The
Office of the General Counsel and the Office of Field Programs routinely train em-
ployees on conciliations and issued field guidance on issues raised by recent case
law concerning the Agency’s conciliation obligations. As part of the litigation review,
the Office of the General Counsel and the Commission, as appropriate, review the
conciliation history of each case prior to authorizing litigation. If conciliation is in-
sufficient legally or otherwise, the case is returned to the local office to conduct fur-
ther conciliations or is disapproved for litigation.

19. For years, the EEOC has litigated challenges to proper conciliation with vary-
ing degrees of success. Currently, the EEOC is taking two completely new litigation
positions: (1) courts have no authority to review the EEOC’s conciliation efforts; and
(2) no information about conciliation can be put before a court unless the EEOC con-
sents. These positions make the EEOC accountable to no party or court for its concil-
iation efforts. After almost 40 years of litigating the issue of conciliation, why is the
EEOC now attempting to take that issue off the table? Please provide any and all
documentation regarding this EEOC position.

RESPONSE: With regard to judicial review of the Commission’s efforts to obtain a
conciliation agreement, the Commission recently has addressed the issue in several
judicial districts where there are no controlling appellate decisions on whether Title
VII authorizes judicial review of EEOC conciliations. The Commission has relied
upon the plain language of Title VII, which allows the Commission to declare concil-
iation unsuccessful if it has been “unable to secure from the respondent a concilia-
tion agreement acceptable to the Commission.” The Commission has argued in its
cases that this language evidences an intent to commit conciliation, which the stat-
ute describes as an “informal” method of achieving an agreement, to the discretion
of the Commission and to make it non-reviewable by a court. 42 USC § 2000e-5(f)(1).
Similarly, the plain language of 42 USC § 2000e-5(b) states that nothing said or
done in conciliation may be made public or used as evidence in a subsequent pro-
ceeding without the consent of the persons concerned. The Commission has argued
that this statutory provision reflects congressional intent to keep the negotiations
of the conciliation process, like those in any settlement process, generally confiden-
tial and unrestrained by the concern of subsequent judicial scrutiny.

Significantly, some appellate courts have recognized that other parts of the
EEOC’s administrative process—namely its investigation and reasonable cause de-
termination—are judicially unreviewable. See, e.g. EEOC v. Caterpillar, 409 F.3d
831 (7th Cir. 2005).

The EEOC recognizes that it has a duty to attempt to conciliate before bringing
a civil action and, moreover, it has an enormous incentive to conciliate effectively.
Over the last five years, the EEOC has attempted conciliation in 4,000 to 6,000
cases a year. As stated in response to Question 18, many matters are successfully
conciliated by the Commission each year, but when conciliation fails, the EEOC is
able to pursue litigation in only a small fraction of those cases.

20. Why do certain EEOC regional directors refuse to share information about
what the EEOC learned during its investigation during the conciliation process even
though they ultimately must do so in litigation if conciliation fails? Wouldn’t sharing
relevant information with the target of the investigation help resolve more cases and
accomplish the goal of compliance with Title VII?

RESPONSE: There are multiple opportunities to provide and receive information
concerning a pending investigation. An investigation typically begins when an indi-
vidual files a charge of employment discrimination alleging that the employer dis-
criminated against him/her because of a basis prohibited by the statutes EEOC en-
forces. In EEOC’s 53 field offices, our staff sends a copy of the charge to the em-
ployer and then investigates the allegations contained in the charge, collecting docu-
mentary evidence and in some cases interviewing witnesses. The employer has an
opportunity to submit a position statement in response to a charge and information
may be shared with the employer at various points during the investigation if doing
so facilitates the investigation. As the investigation ends, the EEOC investigator
holds a Pre-Determination Interview (PDI) with the employer, in most cases, by
phone. During the PDI, the investigator reviews with the employer or the employ-
er’s representative the evidence collected and also asks the employer whether it
wishes to submit any additional evidence which might be relevant to EEOC’s anal-
ysis of the evidence. If EEOC concludes based on the evidence that there is “reason-
able cause to believe discrimination has occurred,” the agency issues a Letter of De-
‘fc_eranination, which details the legal and factual bases for the “reasonable cause”
inding.

During the conciliation process, which begins only after a Letter of Determination
has been issued, the charging party, the employer and EEOC discuss how the mat-
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ter might be resolved. Conciliation focuses on two issues: (1) how the charging party
can be made “whole,” i.e., what relief is necessary to place the charging party as
near as possible in the situation he or she would have been if the discrimination
had not occurred, and (2) what steps the employer should take to end the discrimi-
nation and prevent further discrimination. During conciliation, the central focus of
the discussion is the appropriate relief to remedy the discrimination, rather than
liability issues. EEOC staff share information with the employer during the Pre-De-
termination Interview and during conciliation.

21. Private lawyers who sue employers engage in a cost-benefit analysis to deter-
mine whether the cost and risk of going forward to trial is warranted by the potential
financial outcome. As the steward of taxpayer dollars, do you believe the EEOC
should do this too? What are the EEOC’s procedures for resolving cases in a timely
manner to reduce costs to employers, and ultimately the taxpayer?

RESPONSE: Unlike private litigation, the potential financial outcome is not the
only or even the primary benefit the Commission considers. Advancing the public
interest in stopping and remedying discrimination is the most important consider-
ation for EEOC as a law enforcement agency. In many cases, broad-based injunctive
relief is an equally or more important benefit than the financial outcome. The pace
of EEOC litigation, like all litigation in the federal courts, depends upon numerous
factors, including factors beyond the litigants’ control. However, the Commission
generally makes early attempts to settle cases and continues to identify settlement
opportunities throughout the litigation.

22. The EEOC’s Strategic Enforcement Plan states the EEOC has superior access
to data, documents, and potential evidence of discrimination in recruitment and hir-
ing, and therefore is better situated to eliminate barriers in recruitment and hiring
than are individuals or private attorneys, who have difficulties obtaining such infor-
mation. In determining whether to bring other systemic litigation, does the EEOC
consider whether the individuals affected have the means and ability to seek redress
through private civil litigation? In your view, should it do so?

RESPONSE: Yes, in all litigation decisions the Commission considers whether the
affected individuals have the resources to seek redress. As a federal law enforce-
ment agency with extensive responsibilities and limited resources, however, the
Commission also considers broader law enforcement interests. In systemic cases in
particular, the Commission has a strong interest in securing broad-based injunctive
relief to prevent future discrimination, and must consider whether private enforce-
ment efforts would result in such relief or whether the Commission’s participation
in the litigation is necessary to ensure that adequate remedies, including targeted
equitable relief, are obtained.

23. In litigation, the EEOC claims an attorney client privilege with charging par-
ties and clatmants. But in practice the EEOC does not consider their wishes when
deciding whether to settle a case or go to trial. Why should the EEOC be able to have
it both ways unlike attorneys in other litigation?

RESPONSE: As a law enforcement agency supported by tax dollars, the EEOC, un-
like private attorneys, not only has an obligation to seek relief for aggrieved individ-
uals, but must also ensure that the public interest is served when it conducts litiga-
tion. EEOC does consider the interests of charging parties in its litigation. Although
EEOC determines the conditions under which it will resolve litigation it brings, the
monetary relief it will accept in a settlement often depends on what the claimant(s)
believes is satisfactory. But even where there is agreement among EEOC, claimants,
and the defendant on the amount of monetary relief to be paid to the claimants,
EEOC will not settle a case unless adequate injunctive and affirmative relief are
also provided.

EEOC files suits in its own name, and unless a charging party or other claimant
intervenes, it is the only plaintiff. Like any other party, EEOC has sole discretion
regarding the terms on which to resolve the claims it brings. Although EEOC usu-
ally seeks relief for one or more individuals in its suits, its primary purpose in
bringing litigation is to further the public interest in eliminating employment dis-
crimination. Charging parties are informed prior to the initiation of an EEOC suit
that although EEOC will be seeking particular relief for them, its first obligation
is to the public interest, and thus at some point in the litigation EEOC may act
in a manner that the charging party believes is contrary to his or her interests. In
Title VII, ADA, and GINA suits, charging parties also are informed of their right
to intervene in EEOC’s suit.

EEOC does not claim an attorney-client relationship with claimants, and therefore
there is no inconsistency in its refusal to settle a case even though monetary relief
has been offered that is satisfactory to the claimants—a situation that rarely occurs.
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EEOC believes that in providing the agency with litigation authority in 1972 for the
purpose of both “implement[ing] the public interest [and] bring[ing] about more ef-
fective enforcement of private rights,” General Telephone Co. of the Northwest, Inc.
v. EEOC, 446 U.S. 318, 326 (1908), Congress could not have intended that claimants
in EEOC suits would be denied the right to communicate confidentially with EEOC
attorneys, putting them in a worse position than if they had filed separate actions,
which Congress believed many could not afford to do. Thus, EEOC takes the posi-
tion that although it does not have an attorney-client relationship with claimants,
the elements of the attorney-client privilege apply to EEOC’s interactions with
claimants that are necessary for the agency to litigate its claims effectively. This
means not only that communications between EEOC attorneys and claimants are
protected from disclosure, but ex parte contacts by opposing attorneys with claim-
ants are prohibited.

24. The EEOC is required to establish or make available an Alternative Dispute
Resolution (ADR) program that may be available for the pre-complaint process and
the formal complaint process. The EEOC, however, may make a determination re-
garding whether to offer ADR in a particular case.

a. Once a decision has been made by EEOC as to whether to offer ADR, are the
parties involved notified of that decision prior to further administrative contact? If
not, why not?

b. What percentage of cases does the EEOC offer ADR in the pre-complaint process?

c. What percentage of cases does the EEOC offer ADR in the formal complaint
process?

d. Does the EEOC offer ADR during initial counseling of the complainant? If not,
what informal methods of resolution does the EEOC counselor offer?

e. How does the EEOC decide whether to offer ADR in a particular case?

f- In deciding whether to offer ADR in a particular case, does the EEOC take into
account a claimant’s desire to mediate, litigate, or settle?

RESPONSE: The procedures applicable to discrimination charges filed against pri-
vate and state and local government employers differ from the procedures applicable
to complaints filed against the federal government as an employer. This question
appears to confuse the Federal complaint process (complaints against federal agen-
cies) with the system EEOC uses to process complaints against private sector and
state and local government employers. We are providing a general explanation as
to how EEOC uses mediation to resolve disputes involving employees and employers
in the private and public sectors.

EEOC uses mediation extensively as part of its processing of charges filed against
private and state and local government employers. Participation in mediation is
strictly voluntary and at no cost to the parties. EEOC supplies the neutral who
leads the discussion between the charging party and employer as they seek to come
to a mutual agreement as to how to resolve the matter. Mediation is offered to ap-
proximately 65 to 70 percent of all charging parties. Once the charging party ac-
cepts the offer, we then ask the employer whether they wish to mediate the dispute.
As shown below, the majority of employers do not agree to mediation:

2010 Respondent acceptance rate: 24.4%
2011 Respondent acceptance rate: 25.6%
2012 Respondent acceptance rate: 25.5%

If the parties agree to mediate, the success rate is extremely high: more than 70

percent of the mediations result in resolution of the charge.
2010 73.7%; 2011 73.4%; 2012 76.6%

In addition, the agency encourages the employer community to enter into Uni-
versal Agreements to Mediate (UAMs). These agreements reflect employers’ commit-
ment to participate in mediation. At the conclusion of FY 2012, the agency had se-
cured a cumulative multi-year total of 2,140 UAMs, which is a 7.1 percent increase
from FY 2011.

For complaints against federal agencies as employers, complainants must first
participate in counseling by an EEO counselor employed by the federal agency. The
federal sector process delineates between a pre-complaint process (counseling), dur-
ing which ADR is routinely offered, and the formal complaint process. Accordingly,
we cannot provide specific answers to questions A-F.

25. When a complainant wishes to file a class complaint after initial counseling,
the complaint is sent to the relevant EEOC field or district office, where an EEOC
administrative judge determines whether to accept or dismiss the class complaint. To
be certified as a class, the administrative judge must decide the certification require-
ment of numerosity, commonality, typicality, and adequacy of representation are ful-

filled.
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a. Does the EEOC separately communicate with each member of the proposed class
in its determination of the class certification requirements?

b. Does the EEOC collect documents and other non-testimonial evidence from each
membgr of the proposed class in its determination of the class certification require-
ments:¢

c. Is the employer notified during this process that a class complaint is under con-
sideration? If not, why not?

RESPONSE: The processing of class complaints of discrimination filed by Federal
employees against Federal Agency employers is governed by 29 CFR 1614.204 and
differs from the private sector administrative process.

In the Federal sector process, a Federal employee files a complaint with the Agen-
cy that allegedly discriminated against him or her. A complainant may move for
class certification at any point in the process when it becomes apparent that there
are class implications to the claims raised in the individual complaint, but they
must first seek counseling with an agency counselor. Once the class complaint is
filed with the agency, the agency representative forwards the complaint and the
counselors report to the Commission. The Commission assigns the complaint to an
administrative judge or complaints examiner. (§ 1614.204(c)).

(a) The EEOC does not separately communicate with the individual class mem-
bers or collect documents or other evidence directly from class members. The admin-
istrative judge communicates with the class agent, who acts for the class during the
proceeding. (§ 1614(a)(3)).

(b) The administrative judge communicates with the class agent if more informa-
tion is needed to make a decision regarding the prerequisites for certification of a
class complaint. 29 CFR 1614.204(d)(2). The administrative judge does not commu-
nicate directly with class members.

(¢c) The administrative judge transmits the decision to accept or dismiss the class
complaint to the Federal Agency and the class agent. The Agency then takes final
action by issuing an order within 40 days of receiving the hearing record and the
administrative judge’s decision. (§1614.204(d)(7)). The final order notifies the class
agent whether the Agency will implement the decision of the administrative judge.
The Agency must use reasonable means to notify all class members of the accept-
ance of the complaint for further processing. (§1614.204(7)(e)).

26. In fiscal year 2012, how many lawsuits did the EEOC win outright, through
Jjury verdict or summary judgment?

RESPONSE: In FY 2012, the Commission resolved 13 litigation cases through a fa-
vorable court order (judgment following a verdict, default judgment, or summary
judgment for the Commission).

27. The EEOC claims process has a costly effect on small businesses, especially
when the case is litigated. What are the EEOC’s internal procedures for resolving
cases in a timely manner to reduce costs to employers, and ultimately consumers?

ResPONSE: EEOC is sensitive to the concerns of small business and devotes sig-
nificant resources to educating small businesses so that they do not run afoul of the
EEO laws. In fact, the Small Business Administration Ombudsman has given EEOC
a rating of “A” or “A—" for every year of this last decade for its efforts in responding
to small business concerns. EEOC’s administrative enforcement procedures provide
small business with opportunities to resolve charges efficiently. EEOC offers medi-
ation to both parties at the beginning of a charge. If both the employer and em-
ployee agree to mediation, over 75 percent of those charges are resolved successfully
in the mediation process, and those resolutions occur in an average of 90 days. Like-
wise, employers are encouraged to settle charges prior to the completion of our in-
vestigation and to provide timely information to EEOC to rebut the allegations in
a charge. Either can ensure efficient resolution of a charge.

EEOC has created fact sheets, brochures and compliance guidance which are
available through the EEOC website. Small businesses can obtain these materials
free of charge through EEOC’s publication center. Copies may be ordered through
EEOC’s website at http:/ /www /eeoc.gov /eeoc/publications/index.cfm or via a toll
free telephone number (1-800-669-3362). EEOC has also developed fact sheets and
publications specifically for small employers, such as “Small Employers and Reason-
able Accommodation” and “Questions and Answers for Small Employers on Em-
ployer Liability for Harassment by Supervisors.” To help small employers understand
newly enacted laws, the EEOC has posted “Questions and Answers for Small Busi-
nesses: The Final Rule Implementing the ADA Amendments Act of 2008” and “Ques-
tions and Answers for Small Businesses: EEOC Final Rule on Title II of the Genetic
Information Nondiscrimination Act of 2008” on its website. These documents also in-
vite small employers to contact our Small Business Liaisons to obtain confidential
assistance with compliance in specific workplace situations.
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Also, EEOC provides no-cost outreach and education programs as well as fee-
based training and technical assistance to all employers. The training and materials
we provide to small employers have been designed to give them the information
they need to comply with the federal anti discrimination laws enforced by EEOC.

In FY 2012, EEOC conducted 577 free outreach events directed toward small busi-
nesses, which reached about 63,000 small business representatives. An additional
4,654 small business representatives attended fee-based events. The most popular
topics for small business audiences were Mediation, An Overview of EEOC, Sexual
Harassment, Charge Processing, Title VII of the Civil Rights Act and the Americans
with Disabilities Act.

A Small Business Liaison is assigned to every EEOC office. Small Business Liai-
sons answer questions about the laws EEOC enforces, our mediation program and
what to expect during an investigation. When a charge of discrimination is filed
with EEOC against a small business, our field offices send a letter informing the
employer of the availability of the Small Business Liaison. The letter invites small
businesses to visit our website and informs small employers that any inquiry or re-
quest for assistance directed to the Small Business Liaison will not adversely affect
the investigation of the charge.

Mindful of the importance of continuing to improve our outreach to small busi-
nesses, EEOC’s Small Business Task Force, led by Commissioner Constance S.
Barker, was established at Chair Berrien’s request in FY 2011.

28. As the Supreme Court noted in Clackamas Gastroenterology Assocs. v. Wells,
the definition of “employee” in anti-discrimination laws—that it is “an individual
employed by an employer”—is “completely circular and explains nothing.” Thus the
determination as to whether partners in a particular partnership are “employers” or
“employees” is based on a multi-factored, facts-and-circumstances test. To the extent
the statute needs clarification, do you believe litigation is the proper avenue through
which to define partnerships?

RESPONSE: Although the anti-discrimination statutes do not provide an extensive
definition of the term employee, the Supreme Court has observed in several deci-
sions that “when Congress has used the term ‘employee’ without defining it, we
have concluded that Congress intended to describe the conventional master-servant
relationship as understood by common-law agency doctrine.” Clackamas Gastro-
enterology Assocs., P.C. v. Wells, 538 U.S. 440, 445 (2003) (quoting Nationwide Mut.
Ins. Co. v. Darden, 503 U.S. 318, 322-23 (1992)). In Clackamas, the Court relied on
EEOC Guidelines that “discuss both the broad question of who is an ‘employee’ and
the narrower question of when partners, officers, members of boards of directors,
and major shareholders qualify as employees.” Id. at 448-49 (citing 2 Equal Employ-
Enent ))Opportunity Commission, Compliance Manual §§ 605:0008—605:00010
2000)).

Like many federal employment and labor statutes, the statutes EEOC enforces
broadly define employee. Court decisions and EEOC Guidelines provide a suffi-
ciently clear framework for assessing the factually-intensive question of whether
particular individuals are employees covered by the anti-discrimination statutes.

29. Today, most partnerships, particularly large partnerships, adopt internal man-
agement practices such as governing boards that allow them to delegate managerial
functions while maintaining partner ownership of the firm, control over professional
work product, and voice on issues critical to the partnership. In your view, does the
delegation of partnership authority to internal governing boards transform the part-
ners of a firm into employees rather than employers? What factors, in the EEOC’s
view, are most critical to determining whether and when such a delegation trans-
forms partners into “employees?”

RESPONSE: As the Commission has explained in its Compliance Manual, the deter-
mination of whether an individual is an employee, rather than an independent con-
tractor, partner, or other non-employee, is fact-specific. This determination depends
on the actual working relationship between the individual and the partnership. The
relevant question is whether the individual acts independently and participates in
managing the organization (not an employee), or whether the individual is subject
to the organization’s control (an employee). The EEOC has identified six non-ex-
haustive factors relevant to making this determination:

o Whether the organization can hire or fire the individual or set the rules and
regulations of the individual’s work;

. kWhether and, if so, to what extent the organization supervises the individual’s
work;

e Whether the individual reports to someone higher in the organization;

e Whether and, if so, to what extent the individual is able to influence the organi-
zation;
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o Whether the parties intended that the individual be an employee, as expressed
in written agreements or contracts; and

e Whether the individual shares in the profits, losses, and liabilities of the organi-
zation.

In Clackamas Gastroenterology Assocs., P.C. v. Wells, 538 U.S. 440, 449-50
(2003), the Supreme Court approved of the EEOC’s emphasis on “the common-law
touchstone of control” when determining whether an individual with the title of
partner is an employee under the EEO laws. The Court noted that whether share-
holder-directors in that case were employees could not be determined by asking if
the director-shareholder position “is the functional equivalent of a partner” because
“there are partnerships that include hundreds of members, some of whom may well
qualify as ‘employees’ because control is concentrated in a small number of man-
aging partners.” Id. at 445-46. The Court adopted the six-factor control test from
EEOC’s guidance, emphasizing that the coverage determination depends on “all the
incidents of the relationship * * * with no one factor being decisive.” Id at 451.

Thus, if a determination were made in a particular case that individuals holding
the title of “partner” are actually employees, it would be a factual determination
guided by existing law.

30. In the last decade the EEOC brought a highly publicized lawsuit against the
law firm Sidley Austin, alleging its partners were employees and its retirement policy
for partners therefore violated the Age Discrimination in Employment Act. What, in
the EEOC’s view, were the most significant characteristics of Sidley’s partnership
structure that led the EEOC to conclude that its partners were “employees?”

RESPONSE: In its brief to the U.S. Court of Appeals for the Seventh Circuit, the
EEOC looked at a number of factors that led it to conclude that at least some of
Sidley’s partners could properly be considered employees. In particular, the Commis-
sion’s brief discussed remuneration, noting that the extent to which partners share
in the firm’s profits varies tremendously, and many received most of their pay in
a form that resembled salary. The brief discussed ownership, and noted that the
amount of each partner’s required capital contribution varied considerably from in-
dividual to individual. Finally, the Commission’s brief discussed management.
Sidley was governed by a 36-member executive committee; members of that com-
mittee owned almost 80 percent of the firm. The executive committee, and its 8-
member management committee, made all of the firm’s critical decisions, including
partnership admission, partner expulsion, pay/ownership allocations, practice group
head appointments, opening and closing of offices, and who will join the executive
committee.

31. Is the EEOC currently pursuing directed investigations of mutually agreed
upon retirement policies for partners that were not commenced following a charge
filed by a partner? If so, what factors did the EEOC consider in deciding to prioritize
those investigations over the tens of thousands of backlogged cases involving em-
ployee complaints?

RESPONSE: There are currently two pending directed investigations of alleged vio-
lations of the Age Discrimination in Employment Act (ADEA) based upon policies
which mandate retirement at a specified age for person employed in various posi-
tions, including as partners.

32. The EEOC’s Strategic Enforcement Plan lists six enforcement priorities. Do you
intend to make mutually agreed upon retirement policies in legal and accounting
professional partnerships a focus of the EEOC’s enforcement efforts? If so, which of
the six enforcement priorities identified in the Strategic Enforcement Plan make mu-
tually agreed upon retirement policies for partners an EEOC priority?

RESPONSE: Retirement policies are not a priority issue under the EEOC’s Stra-
tegic Enforcement Plan. Whether individuals are employees under the federal civil
rights laws is an important issue of access to justice that is a priority (#5) for the
agency under the Strategic Enforcement Plan.

While the establishment of priorities in the SEP is designed to provide focused
attention and resources in order to have greater impact, the SEP does not preclude
the agency from addressing other issues of discrimination.

QUESTIONS REGARDING THE EEOC’S INTERACTION WITH THE DEPARTMENT OF LABOR’S
OFFICE OF FEDERAL CONTRACT COMPLIANCE PROGRAMS (OFCCP)

34. Did the EEOC comment on the OFCCP’s rescission of the agency’s 2006 Com-
pensation Standards and the issuance of OFCCP Directive 307? Why not? The EEOC
agreed with the 2006 Compensation Standards. Has the EEOC’s position changed?



69

REsPONSE: The EEOC reviewed OFCCP’s notice of proposed rescission of the 2006
compensation standards in January 2011 after it was published in the Federal Reg-
ister; reviewed a draft notice of final rescission in January 2012 pursuant to EO
12067; and reviewed draft notices of final rescission in November and December of
2012 as part of the Office of Management and Budget’s EO 12866 interagency re-
view process. The EEOC commented on the notice of rescission in November 2012.
The EEOC did not review Directive 307 and therefore did not comment on it.

The substance of the EEOC’s interagency comments and conversations is pro-
tected from disclosure by the deliberative process privilege.

The EEOC’s position in 2006 that the OFCCP’s compensation standards were con-
sistent with Title VII has not changed. However, the EEOC also does not disagree
with the OFCCP’s decision to rescind the standards and to adopt new standards
that are also consistent with Title VII and that give the agency more flexibility to
enforce EO 11246 in a manner consistent with Title VIL.

35. As you know, Executive Order (EO) 12067 requires the EEOC to ensure coordi-
nation of federal equal employment opportunity enforcement efforts. In particular,
EO 12067 requires the EEOC “to develop uniform standards, guidelines, and policies
defining the nature of employment discrimination” and “develop uniform standards
and procedures for investigations and compliance reviews.” Did the EEOC review
OFCCP’s notice of rescission of the 2006 Compensation Standards and the issuance
of Directive 307 under EO 12067? Did the EEOC provide any feedback to OFCCP
about the approach contained in Directive 307? Please provide any and all cor-
respondence between the EEOC and OFCCP on this subject.

RESPONSE: As stated in the answer to Question 34 above, EEOC did review
OFCCP’s notice of rescission and provided feedback to OFCCP. The EEOC did not
review Directive 307 and therefore did not comment on it. Attached are copies of
nonprivileged correspondence between OFCCP and EEOC on this subject.

36. Under the EEOC’s Compensation Manual, published in 2000, the EEOC in-
structs investigators to “determine the similarity of the jobs by ascertaining whether
the jobs generally involve similar tasks, require similar skill, effort, and responsi-
bility, working conditions, and are similarly complex or difficult.” The EEOC’s Com-
pensation Manual continues, “[t/he actual content of the jobs must be similar enough
that one would expect those who hold the jobs to be paid at the same rate or level.”
Does the EEOC interpret OFCCP Directive 307 to be altogether consistent with these
instructions?

RESPONSE: There is no conflict between the EEOC Compliance Manual language
quoted above, which appears in the Guidance section about disparate treatment,
and the relevant language in OFCCP Directive 307. In particular, Directive 307
states at pp. 12-13: “For purposes of evaluating compensation differences, employees
are similarly situated where it is reasonable to expect they should be receiving
equivalent compensation absent discrimination. Relevant factors in determining
similarity may include tasks performed, skills, effort, level of responsibility, working
conditions, job difficulty, minimum qualifications, and other objective factors.” In ad-
dition, the EEOC’s Compliance Manual’s disparate treatment subsection also states
that the method suggested for conducting a comparative compensation analysis is
not intended as an exclusive method, and subsequent subsections detail other meth-
ods for determining whether compensation discrimination or discrimination in prac-
tices that affect compensation have occurred—topics that are also addressed in Di-
rective 307.

37. As you know, in August, 2012, the National Research Council of the National
Academies of Sciences (NAS) released a report entitled, “Collecting Compensation
Data from Employers.” This report was commissioned by the EEOC. The report con-
tained two primary recommendations:

Recommendation 1: In conjunction with the Office of Federal Contract Compliance
Programs of the U.S. Department of Labor and the Civil Rights Division of the U.S.
Department of Justice, the U.S. Equal Employment Opportunity Commission should
prepare a comprehensive plan for use of earnings data before initiating any data col-
lection.

Recommendation 2: After the U.S. Equal Employment Opportunity Commission,
the Office of Federal Contract Compliance Programs, and the U.S. Department of
Justice complete the comprehensive plan for use of earnings data, the agencies should
initiate a pilot study to test the collection instrument and the plan for the use of the
data. The pilot study should be conducted by an independent contractor charged with
measuring the resulting data quality, fitness for use in the comprehensive plan, cost
and respondent burden.
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a. What is the status of the EEOC’s implementation of these recommendations?
Has the EEOC and OFCCP developed a comprehensive plan? If so, please provide
a copy of the comprehensive plan. If not, why not, and when will it be completed?

b. Has an independent contractor been selected for a pilot project?

¢. How will the EEOC ensure coordination with OFCCP with regard to these rec-
ommendations?

d. Has the EEOC had any discussions with OFCCP about the comments OFCCP
received in response to the Advance Notice of Proposed Rulemaking on a Comprehen-
stve Data Collection Tool, 76 Fed. Reg. 49398 (Aug. 10, 2011)?

e. Will EEOC commit to using its authority under EO 12067 to require OFCCP
to adhere to the NAS recommendations before issuing any proposed regulations on
collecting compensation data?

RESPONSE: a. EEOC is thoroughly considering the NAS Study recommendations
and will take them into account before proceeding with new collections of compensa-
tion data. As part of the review and consideration of the NAS Study recommenda-
tions, EEOC staff has discussed the recommendations with representatives of the
U.S.D.0.J. Civil Rights Division and OFCCP, as well as agency stakeholders such
as the National Industry Liaison Group.

b. EEOC has neither sought nor selected an independent contractor for a pilot
project.

c. See responses to a and b, above.

d. EEOC has reviewed comments received by OFCCP in response to its ANPRM.
We have not had formal discussions with OFCCP about those comments.

e. Pursuant to E.O. 12067, EEOC will, as it has to date, communicate with
OFCCP and continue to work closely with the OFCCP concerning the collection of
compensation data.

REP. HUDSON QFRS

1. There is a case in which an employee filed a gender discrimination case against
her employer. When the employer tried to meet with the EEOC representative and
the employee for consultation, the employer instead found the EEOC representative
acting as a prosecuting attorney for the employee instead of a negotiator between the
parties. The employer was not notified prior to the meeting of the terms of these dis-
cussions, and whether or not the EEOC representative would be used in a mediating
role or prosecuting role, leaving the impression these meetings were informal negotia-
tions.

a. To what extent does the EEOC give a notice of the terms to all parties involved
prior to in person consultations?

b. In other cases is it protocol for an EEOC representative to play negotiator / medi-
ator and prosecutor during an investigation?

c. If employers are not notified of the status of the consultation meeting, what are
their administrative rights to have counsel present and/or delay the meeting until
counsel is present?

RESPONSE: a. It is unclear from the questions at what stage of the EEOC inves-
tigation the consultation meeting occurred. Generally, employers and employees
may meet in a mediation, which is a confidential process separate from the inves-
tigation. (See answer 25). Parties to an EEOC mediation generally do not, in ad-
vance of the mediation session, share positions or terms to which they would agree.
There is considerable sharing of terms of settlement during the mediation.

They may also meet during conciliation, which only occurs after the investigation
if the agency has made a determination that there is reasonable cause to believe
discrimination has occurred. (See answer 20.) In conciliation, EEOC invites both
parties to meet, either in person or over the phone. EEOC generally conducts concil-
iation in one of two ways, i.e., the EEOC office shares the details of the proposed
conciliation terms in advance in a letter, or plans to share the terms during the con-
ciliation conference so they can be explained and questions answered.

b. During an investigation of a charge, the EEOC acts as a neutral fact-finder and
gathers and evaluates evidence. The investigator may also seek to resolve the
charge through a settlement agreement prior to a determination on the merits of
the charge. At the end of the investigation, the EEOC makes a determination on
whether the evidence establishes that there is “reasonable cause” to believe that dis-
crimination occurred. If the evidence establishes a violation, the investigator now
shifts roles. As required by the statutory conciliation process, the investigator must
represent the EEOC’s interest in obtaining an appropriate remedy for the discrimi-
nation found.

c. Employers are notified of the status and scheduling of a conciliation conference
and have the right to have counsel present. Scheduling of the conference is done
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at a mutually agreeable time. The EEOC’s Compliance Manual provides that concil-
iation with respondents should generally occur face-to-face, or by phone if this can-
not be arranged or if the proposed agreement is straightforward and brief. It also
provides that whenever possible, conciliation should occur with respondent officials
who have authority to enter into an agreement.

2. As you know, the EEOC’s Chicago District Office is currently investigating
PricewaterhouseCoopers regarding their partnership agreement and mandatory re-
tirement age. The six-factor partnership test adopted by the Supreme Court in
Clackamas would presume the partners at PricewaterhouseCoopers are not subject to
the ADEA.

a. Should the EEOC decide to pursue litigation of this case, do you believe it would
involve a major expenditure of resources or have a high likelihood for public con-
troversy?

b. Given the Strategic Enforcement Plan’s objective of retaining the decision to
commence litigation over cases that (1) will involve a major expenditure of resources;
(2) present issues in a developing area of law; or (3) cases with a high likelihood for
public controversy, would you expect the commission, and not the general counsel,
to vote on whether to commence litigation against PricewaterhouseCoopers?

RESPONSE: The Supreme Court’s decision in Clackamas Gastroenterology Associ-
ates, P.C. v. Wells, 538 U.S. 440, 446 (2003) held that “there are partnerships that
include hundreds of members, some of whom may well qualify as ‘employees.”” The
Court endorsed the multi-factor, fact-based approach set forth in EEOC’s Compli-
ance Manual as the correct approach to determining whether a person impacted by
a mandatory retirement policy should or should not be considered an employee. See
also Responses 28-29 above.

The General Counsel sought Commission approval for litigation against
PriceWaterhouseCoopers based upon the findings of the Chicago District Office’s di-
rect investigation of the firm’s mandatory retirement policy for partners. The Com-
mission voted to disapprove the recommended litigation.

[Addendum to EEOC’s response to questions submitted follows:]
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PATRICK PATTERSON - PUBLISHED: NPR on 2006 Compensation Guldance

From: “Mehta, Parag V - l)FC{‘P"M:M:.Plrlg@dnl gov>
To: JACQUELINE
Date: L2001 414 PM

Subject: PUBLISHED: NPR on 2006 Compensation Guidance
cC: CLAUDIA, W'iTH[‘J!S'@]LEﬂC‘GO\"‘ SHAROM.ALEXANDERGEEQC GOV, PATRICK PATTERSONGEE. .
Federal Register NP ive Stand-Vol-Guid-01-03-11pdf

Dear AAG Perez and Chasrwoman Berrlen:

Director Shiu wanted to make sure you were sware that OFCCP published a Notice of Proposed Rescission of the 2006 standards and guidelines desling with how we
Investigate compensation cases. Attached is 2 copy of the NPR 3 it appears in the Federal Register, Public comment is apen for 60 days, until March 4, 2011, Further details
an the NPR, including how to submit comments for the record, are below,

Once the comment pericd ends, we will review the input we receive and make a final rding th dards and guidelines.
Please let us know If you have any questions.

Thanks,
Parag

PARAG MEHTA, Special Assistant to the Directar
Dffice of Federal Contract Compliance Programs
U5, Department of Labor

202.693.0814

mehta parag@dol gov

For your informatian, the attached Natice of Proposed Rescission (NPR) of the Juterprerive Stamdards for Systemic Compensation Discrimination and Volwtary Guidelines
for Self- Evaluation af Compensation Practices inder Executive Order 11246 was published in Federal Register on Manday., Janaary 3, 2011,

OFCCP is proposing 1o rescind the Inerpretive Standards and Voluntary Guidelines because they have been found to significantly limit OFCCP's ability to identify
compensation discrimination by imposing overly mamow investigation procedures. Additionally, since its adoption in 2006, the Voluntary Guidelines have rarcly
utifized by contraciors when analyzing Hmr wnpcm::len prxlncﬂ and, when wtilized, the Guidelines were also limiting and luﬂ':cim- With the rescission of the
Interpretive Standards and Voluntary OFCCP inae 1o adhere 1o Title VI principles in b o ard will remstitute
Nexibility in its use of investigative approaches and tools.

The general public can submit comments for the record for sixty day. Following is information about how and when to send comments on the NPR:

DATES: Comments must be received on or before Mareh 4, 2011,
ADDRESSES: You may submil comments, identiffed by nuwber 1 250-ZNE, by any of the l'ul'lmlu m:lhud;

. Feileral ing Pomal: 2oy — Tollow the i
. Fax: {202} 6931304 - for comements of & pages or fewer
. Mall:  Directos, Division of Policy, Flanning. nnd Progrm Development

Office of Federal Contract Compliance Programs
LS. Depantment of Lebor, Room N-3422

200 Constitution Avenue, NW

Washington, DC 20210,

Receipt of ions will nat be jped; however, the sender may reg ion that a sul has been received by ielephoning OFCCT at (202) 603010
Al comments reczived, inclading any personal information provided, will be available online at [ip/fwww repglgiions gov and for public inspection during normal business |

FOR FURTHER INFORMATION CONTACT:
Telephone: (202) 6930102 (vaice)

TTY: (202) 693-1337

E-mail: QFCCH-Publicinslol gov
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(h) Soliciting under permit. (1) The in-
person soliciting or demanding gifts,
maney, goods or services is prohibited,
unless it occurs as part of a permit
issued for a demonstration or special
event.

(2) Parsons permitted to solicit must

ol:

(i) Give false or misleading
information regarding their purposes or
affiliations;

(i) Give false or misleading
information whether any item is
available without donation.

. . . . .

Dated: December 22, 2010.
Thomas L. Strickland,

Assistont Secretary for Fish and Wildlife and
Parks.

[FR Doc., 2000-33071 Filed 12-30-10; 8:45 am|
BILLING CODE 4312-52-P

DEPARTMENT OF LABOR

Office of Federal Contract Compliance
Programs

41 CFR Parts 60-1 and 60-2
RIN 1250-ZA00
I ive Stand,

for

and sul to

lo
invasligulmg ccmpensallon
means of using its compl:anoe manual,
directives and other staff guidance.
OFCCP is proposing to rescind the
Voluntary Guidelines because they are

Iargely unused by the Federal

contracting ce y and
havc not been an effective enforcement
strategy.

OATES: Comments must be received on
or bafore March 4, 2011.

ADDRESSES: You may submit comments,
identified by number 1250-ZNE, by any
of the following methods:

* Federal eRulemaking Portol: hitp://
www.regulations.gov. Follow the
instructions for submitting comments.

« Fax:(202) 693-1304 (for comments
of & pages or fewer).

» Mail: Director, Division of Palicy,
Planning, and Program I)cvclnpr:wnl.

le equal employ ity
IJ:rnugh affirmative action and
nondiscrimination based on race, color,
national oﬂgtn. mllglon or sex.
ion is one
form of discrimination prohibited by the
Executive Order.

OFCCP enforces contractors”
compliance with this obligation
primarily by conducting compliance
evaluations. (See 41 CFR 60-1.20.)
QOFCCP’s longstanding policy is to
follow Title VII princupTus when
conducung analyses of potential
discrimination under E Order
11246, including compensation
discrimination. Compensation
discrimination may occur on an
individual basis, or systemically, that is,
it is widespread in an organization due
to discriminatory compensation
syslems. O'FOCP traditionally has

35

Office of Federal Gontract G
Programs, Room N3422, 200
Constitution Avenue, NW., Washington,
DC 20210,

Receipt of submissions will not be
acknowledged: however, the sender may
request confirmation that a submission
has been received by telephoning
OFCCP at (202) 693-0102 (voice) or
(z02) c.mL 1:!37 (TTY) (these are not toll-

ds for Sy +
Comg tion D and
Voluntary Guidelines for Self-

free
All comments received, including any
personal information provided, will be

of P F
Under Executive Order 11246; Notice
of Proposed Rescission

AGENCY: Office of Federal Contract
Compliance Programs, Labor,
ACTION: Naotice of proposed rescission,

ilable online at Attp://
www.regulations.gov and for public
inspection during normal business
hours at Room C3325, 200 C

for investigating
ion discri ion, as well as
other forms of discrimination, through
instructions for its compliance officers
contained in the OFCCP Federal
Contract Compliance Manual (FCCM),
directives and other staff guidance
materials.
Idﬂnlifying aud remodying

has been
an lmportant part of OFCCP compliance
efforts for many years. Concerns about
ination led
OFCCP in Calendar Year (CY) 2000 to
begin requiring contractors to submit
compensation data requested in the
scheduling lettm' at the outset of a

ion discr

Avenue, NW., Washington, DC 20210.
Individuals needing asslstan:‘a to review
d with

SuMMARY: The Office of Federal Contract
Compliance Programs (OFCCP) is
proposing lo resmnd two smdnnoe

ts will be p:
appropriate aids such as readers or print
magnifiers. Copies of this Notice of
Proposed Rescission will be made

ion as a matter of
course and as part of the data reported
in a new Equal Opportunity Survey,
which covered contractors were
uired to submit to OFCCP. (The
Scheduling Letter was approved under
the Paperwork Reduction Act OMB NO,

ilable in the foll Latge  1215-0072; see 65 FR 68022, 68036
dlscrtmlnalmn: Inlurpmllng print; Braille; electronic. Tile on [Novemhur 13, 2000) for the notice
ts of disk; and To ng the Equal Opportunity

Executive Order uz«s with respect to schedule an appointment to review the Survey.) In CY 2000, OFCCP also began

¥ Discrimi and/or to obtain this Notice requiring contractors to proactively
(Standards) and Vol y Guideli of P | Rescission in an al duct in-depth analyses of their
for Self-Evaluation of Com § lorrrmt rnntnr.t QFCCP at the teleph ion sy 'u, ensure that

ices for Ci with E: ddress listed above. those sy were not discri

Order 11246 with respect to Sy
Compensation Discrimination
(Voluntary Guidelines). OFCCP is
proposing to rescind the Standards
which have limited OFCCP’s ability to
effectively investigate, analyze and
identify compensation discrimination.
In so doing, OFCCP will continue to
adhere to the principles of Title VII of
the Civil Rights Act of 1964, as amended

FOR EF TION

Director, Division of Policy, Ptanmng.
and Program Development, Office of
Federal Contract Compliance Programs,
200 Constitution Avenue, NW., Room
N3422, Washington, DC 20210,
Telephone: (202) 693-0102 (voice) or
(202) 693-1337 (TTY).

SUPPLEMENTARY INFORMATION:

(Title VII) in §
diseriminati and\"qm it

flexibility in its use of invssllgative
approaches and tools. OFCCP also

The Department of Labor's OFCCP
enforces Executive Order 11246 which
requires Federal Government

[See 41 CFR 60-2,17(b)(3).)

QFCCP changed its approach to
investigating compensation
discrimination in 2006. On June 16,
2006, OFCCP published in the Federal
Register twao final guidance decuments
related to identifying compensation
discrimination under Executive Order
11246 that contained interpretations of
OFCCP regulations and Title VII
pr{n:lplns- Interpreting

of
Exmut:vu Order 1 1245 wnh respect to

Sy
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(Stam:!srdsi and ‘c"l:»l\.lrltnryr Guidelines
for

Practices for Cnmplls nee with Executive
Order 11246 with respect to Systemic
Compensation Discrimination
(Voluntary Guidelines). (See 71 FR
35124 (June 16, 2006) for the Standards
and 71 FR 35114 (june 16, 2006) for the
Voluntary Guidelines.) Further, OFCCP
rescinded the Equal Opportunity Survey
in 2006, (See 71 FR 53032 (Sof

of Teamsters v. United States, 431 U.S.
324, 3309-40 (1977); Palmer v. Shultz,
815 F.2d 84, 90-91 (DC Cir. 1987). Cf.
OFCCP v, Greenwood Mills, Ine., No.
89-0FC-39, Decision and Order of
Remand, slip op. at 14 (Sec'y of Labor
Nov. 20, 1995); OFCCP v, Jack ille

11. Proposal

OFCCP proposes to rescind the
Standards and the Voluntary Guidelines
in their entirety. OFCCF believes it is
unnecessary to issue new Federal
Register notices amrulutmg its

Shipyards, 88-0FC-1, Decision and
Remand Order, slip op. at 5 ISu:: yof
I.ubor May g, 1095) M

intery of Title VII principl
related to compensation discrimination,
QOFCCP will continue to follow Title VII

principles in i

8, 2006).)
The Standards set forth a new, rigid
procedure for investigating and
nna]y?[l\g sysln‘mic cnmpensatmn
cases,
compensation discrimination is defined
as discriminalicm under a pattern or
of d

dence is
problematic in cump«ﬁnt!on cﬁs{:s as
employees often are unaware of the
compensation received hy co-workers
and, as a result, anecdotal evidence
from victims of pay diserimination may
not exist,

(See 71
FR ot 35140.) The Standards prescribe
procedures to be followed by OFCCP
compliance officers when conducting

tion ﬁlsmmmatmn
and in Inlo'rprsnlng mgulntmns related to

discr The
nacm:y is proposing to normalize its
treatment of those cases with ather
types of OFCCP discrimination

investi O avascinAnd. tisths
Ihn Sland.ard s mnndnln'lomu.:;:mlfy ln Ihe ety oo I.hn Voluntary
ensation discrimination s also lines or their preambles could be

nveriy narrow and is not required under
Title VI principles. While a multiple

of
o 4
discri ion in all cases, includi

; lysis may be a useful tool
[nl tilfvi

how to group employees who&n

ion is to be pared in a
dwcrlrnlnutlun unal)ﬂiis requiring
discrimination nxcept in unusual cases,
and requiring the use of multiple
regression analysis when deciding
whether wage differences between
groups are discriminatory. These
procedures are to be followed regardless
of the facts of a particular case. The
rigidity of the Standards represents a
significant duparture ;rnrn OFCCP’s

a

..n“d"‘-f ¥

dmmmlnal!on other statistical or
nonstatistical analyses may be better
suited, depending on the g:ts of the
case.

In short, we now believe the
Standards significantly undermine
OFCCP's ability to vigorously
investigate andyldanlify compensation
discrimination.

The Voluntary Guidelines establish
procedures that contractors can elect to
use in conducting the self-analysis of
their pay practices required by 41 CFR
60~2.17(b)(3). As an incentive to
to use the

to the facts of the case based on Title VII
principles. Investi of
compensation diserimination are
complex and nuanced, During the
conduct ofcnmdplmnce c\raluaunns.

analyl!ml procedures contained in the
Voluntary Guidelines, OFCCP would
deem a contractor, whose self-
evaluation “reasonably meets” the
prncadume outlined in the Volunta

li to be in wit]

rallad upon as a statoment of OFCC's
interpretation of Title VII principles or
OFCCP regulations.

If the Standards are rescinded, OFCCP
will mmst:luta lha practice of exercising
its di 1
dm:rimtnatinn invusligatlon prooedums
in the same manner it develops other
investigation procedures. OFCCP will
continually refine those procedures to
ensure that they are as effective and
efficient as possible. OFCCP will
develop and issue
investigation procedures in the same
manner as procedures for investigating
other forms of discrimination, for
example through the FCCM, directives
and staff guidance materials.

As mentioned above, OFCCP has
found that contractors rarely use the
analytical procedure sugguslnd in the
Voluntary Guidelines for ing the

F J ) ired
section 60-2.17(b)(3). In the few
i when ave

OFCCP has traditionally f d on
idvnt!fymg compensation
the

dewnl

sacliun 60-2.17(h)(3) and would
OFCCP’s review of the

of a variety uf!nvuﬁligalive and
analytical tools, The use of a pnrnrular
tool, or ion of tools, dep
upon the facts of a specific case, and
includes consulting with labor
economists and other experts, as
appropriate,

he Standards also significantly limit
OFCCP's ability to identify
compensation discrimination hy
imposing overly narrow

conducted their compensation analysis
in the manner suggested in the

5 ion
during a compliance evaluation in the
manner specified in the Voluntary
Guidelines. (See 71 FR at 35122.) In
OFCCP's experience since 20086,
contractors have rarely utilized the
analytical procedures outlined in the
Voluntary Guidelines when anal

Voluntary Guidelines, the

p | of the Vol vy G
have not proved to be an efficient
method for verifying that the
contractor's compensation system is not
diseriminatory. The agency has
l:orrcludud that the Voluntary

their compensation practices under b
section 60-2.17(b)(3).
Ad ly, the nnalylllal model set

{;/;amdums that go beyond what wm.lld
required under Title VII prmmplns in
the

forth in the Voluntary Guidelines suffers
from many of the same flaws as the

litigation. For
state that, excepl in unusual cases,
OFCCP will nat issue & notice of
violation (NOV] without providing
anecdotal evidence to suppoert OFCCP's
statistical analysis. But under Title VII,
a pattern or practice class-wide
disparate treatment case may be proven
by statistics. See, e.g.. Int'l Brotherhood

ive prescribed by
the Slandnrds l"or examp]a. llm
Vi y G

certain rigid 1 thresh u. by

lelines have not proved to be either

an effective vehicle for providing
guidance about how to conduct the
analyses required by section 60—
2.17(b)(3) or an effective incentive for
contractors to conduct the analysis in
the manner described in the Voluntary
Guidelines.

In thc absence of the Voluntary

mllsllllho

which the similarly situated employ
groupings are to be analyzed. OFCCP
bul:eve'i that for some contractors, these

ito of
compensation pmc{ices as required by
41 CFR 60-2.17(b)(3). OFCCP will

holds may be exceedingly difficult

le any needed

to meet.

to
compliance assistance on section 60—
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2.17(b](3) through various means,
including webinars and the Web site
distribution of Frequently Asked
Questions as appropriate, rather than
through the issuance of a Federal
Register notice.

OFCCP invites any interested party to
comment on the proposal to rescind the
Standards and the Valuntary
Guidelines.

Patricia A. Shiu,

Director, Office of Federal Contract
Compliance Programs.

[FR Doc. 2010-32602 Filed 12-30-10; 8:45 am|
BILLING CODE 4510-45-P

DEPARTMENT OF TRANSPORTATION

. g Tiandurnl

as g quarters y
for individuals amp!oym] to maintain
the right of way of a railroad are within
the scope of the prohibition against
beginning cmlalruLlIun or
stion of
quarters near railroad. swnchlng or
humping of hazardous material. FRA's
existing guidelines with respect to the
location, in relation to switching or
humping of hazardous material, of a
camp car that is occupied exclusively by
individuals employed to maintain a
lallroad s right of way would bu
d with
prohibiting a railroad l'rum positioning
such a camp car in the immediate
vicinity of the switching or humping of
hazardous material.
Finally, FRA would makc conforming
on

d will be posted without change
to http:/fwww.regulations.gov, Im‘ludmg
any p | information provid

Pleass see the Privacy Act section ol this
document,

Docket: For access to the docket to

read background documents or
comments received, go to http://
wwiw.regulations.gov at any time or to
the U.S. Department of Transportation,
Docket Operations, M=30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Alan Misiaszek, Certified Industrial
Hygienist, Staff Director, Industrial
Hygiene Division, Office of Safety

Federal Administrati I nges. ll:larify [ Assurance and Compliance, Office of
applicability, remove an existing Railroad Safoty, FRA, 1200 New Jersey

49 CFR Part 228 provision on preemptive effect as Avenue, SE., Mail Stop 25, Washington,

[Docket No. FRA-2009-0042] v, and move, without change, DC 20590 {tn-luphonu (202) 493-68002),
an existing provision on | for alan lot.gov or Ann M.

RIN 2130-AC13 violation of FRA regulations.

Safety and Health Requil

DATES: (1] Written comments must be

Related to Camp Cars

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT),

ACTION: Notice of proposed rulemaking
(NPRM).

1 by March 4, 2011. Comments
mcewod after that date will be
1 to the extent ibl

Landis, Trial Attorney, Office of Chief
Counsel, FRA, 1200 New Jersey Avenue,
SE., Mail Stop 10, Washington, DC
20590 lle:lnphonn (202) 493-6064),

ann.l gov,

without incurring additional delay or
expense.

(2) FRA anticipates being able to
resolve thls rulemaking without a public

Sillulm To carry out a 2008

dat,

lRAis i

hearing. H 1, if FRA receives a
specific request for a public hearing
prlol to March 4, 2011, one will be

T g to create

preseribing minimum safety and health

uirements for camp cars that a
railroad provides as s[:aeping quarters to
any of its train employees, signal
employees, and dispatching service
employees and individuals employed to
maintain its right of way. The proposed

lations would supy
gu!:lulnms that interpret ex:.sling
statutory requi
ecarlier, that railmd-pmvldcd Camp cars
be clean, safe, and sanitary, and afford
those employees and individuals an
opportunity for rest free from the
interruptions caused by noise under the
control of the railroad. In furlhar
to the rul

proposed regulations wullrd lnclud.o 1.l10

d, and FRA will publish a
supplemental natice in the Federal
Register to inform interested parties of
the date, time, and location of any such
hearing.
ADDRESSES: Comments, which should
be identified by Docket No. FRA-2009-
0042, may be submitted by any one of
the following methods:

* Fax: 1-202-493-2251;

* Mail: U.5. Department of

0 ;

T I ion, Docke M-
30, West Building Cmunri— Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590;

SUPPLEMENTARY INFORMATION:

1. Statutory, Regulatory, and Factual
Background

This proj | is being issued
primarily tgohs:!p snlisfyslhu
requirements of section 420 of the Rail
Safety Improvement Act of 2008 (RSIA),
Public Law 110-432, Div. A, 122 Stat.
4848, October 16, 2008 (amending a
provision of the hours of service laws at
49 U.5.C. 21106). RSIA requires the
Secretary of Transportation (Secratary)
to adopt regulations no later than April
1, 2010 establishing minimum standards
for “employee sleeping quarters” in the
form of “camp cars” that are provided by
railroads. 49 U.S.C. 21106(a)(1), (c).
Specifically, RS1A instructs the
Secretary to prescribe regulations “to
implement [49 U.5.C. 21106(a)(1)] to
protect tho safety and health of any
1to

s Hand Delivery: 1U.5. De of
Transportation, Docket Operations,
Waest Building Ground Floor, Room
W‘lz-l-t(l 1200 New ]arsay Avenue, SE.,

and i
maintain Ijm right of way of a railroad
carrier that use camp cars. * * * " 49
U S Q zuue[c] The statutory term
" is defined in 49 U.5.C.

additional statutory req

enacted in 2008, that camp cars be
provided with indoor toilets, potable
water, and other features to protect the
health of such workers.

Undar separate but related statutery
authority, FRA is proposing to amend
regulations on construction of employee
sleeping quarters. In particular, FRA
proposes to implement a 2008 statutory
amendment that, on and after December
31, 2009, camp cars provided by a

DC 20580, b 9 a.m.

and 5 p. ., Monday through Friday,
nxcsrgt Federal holidays; or
lectronically through the Federal
oRulemaking Portal, http://
www.regulations.gov. Follow the online
instructions for submitting comments.

21101(3) to include a train employee, a
signal employee, and a dispatching
strr\nm nmpluyue whn as @ group are
50 1 to as

service employees.” As amended
through 2008, 49 11.5.C. 21106(a)(1)

Instructions: All must
include the agency name, docket name,
and docket number or 1

provides that such camp cars must be—
clean, safe, all&i sanitary, glvo those
ant

Identification Number (RIN) for ihis
rulemaking. Note that all comments

for rest free from the inlenupllons caused | by
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From: SHARON ALEXANDER

To: Burrell, Meredith (CRT); Coukos, Pamela - OFCCP
Date: 1/10/2012 12:04 PM

Subject: Re: Electronic version of Rescission Text

Thanks, Pam. What's your time line for final DOL clearance?

>>> "Coukos, Pamela - OFCCP" <Coukos.Pamela@dol.gov> 1/9/2012 7:06 PM >>>
Great seeing you guys today. Attached is an electronic version of the

document | gave you. As | mentioned this is being shared informally

with some of our Task Force partners in advance of the final DOL

clearance so please take care with the draft.

Let me know if you have any questions or want to discuss.

From: "Coukos, Pamela - OFCCP" <Coukos.Pamela@dol.gov>
To: SHARON.ALEXANDER@EEOC.GOV

Date: 1/10/2012 12:53 PM

Subject: RE: Electronic version of Rescission Text

| think it's imminent.

-----Original Message--—---

From: SHARON ALEXANDER [mailto:SHARON.ALEXANDER@EEOC.GOV]
Sent: Tuesday, January 10, 2012 12:05 PM

To: Coukos, Pamela - OFCCP; Meredith (CRT) Burrell

Subject: Re: Electronic version of Rescission Text

Thanks, Pam. What's your time line for final DOL clearance?

>>> "Coukos, Pamela - OFCCP" <Coukos.Pamela@dol.gov> 1/8/2012 7:06 PM
=22

Great seeing you guys today. Attached is an electronic version of the
document | gave you. As | mentioned this is being shared informally

with some of our Task Force partners in advance of the final DOL

clearance so please take care with the draft.

Let me know if you have any questions or want to discuss.
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From: "Coukos, Pamela - OFCCP" <Coukos.Pamela@dol.gov>
To: SHARON.ALEXANDER@EEOC.GOV

Date: 1/10/2012 1:08 PM

Subject: RE: Electronic version of Rescission Text

Looks like it will be over at OMB in the next couple of days.

----- Original Message-----

From: SHARON ALEXANDER [mailto:SHARON.ALEXANDER@EEOC.GOV]
Sent: Tuesday, January 10, 2012 12:05 PM

To: Coukos, Pamela - OFCCP; Meredith (CRT) Burrell

Subject: Re: Electronic version of Rescission Text

Thanks, Pam. What's your time line for final DOL clearance?

>>> "Coukos, Pamela - OFCCP" <Coukos.Pamela@dol.gov> 1/9/2012 7:06 PM
=22

Great seeing you guys today. Attached is an electronic version of the
document | gave you. As | mentioned this is being shared informally

with some of our Task Force partners in advance of the final DOL

clearance so please take care with the draft.

Let me know if you have any questions or want to discuss.
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From: SHARON ALEXANDER

To: Coukos, Pamela - OFCCP

Date: 1/10/2012 1:09 PM

Subject: RE: Electronic version of Rescission Text
OK. Thanks-

Sharon

>>> "Coukos, Pamela - OFCCP" <Coukos.Pamela@dol.gov> 1/10/2012 1:08 PM >>>
Looks like it will be over at OMB in the next couple of days,

----- Original Message----—-

From: SHARON ALEXANDER [mailto:SHARON.ALEXANDER@EEQOC.GOV]
Sent: Tuesday, January 10, 2012 12:05 PM

To: Coukos, Pamela - OFCCP; Meredith (CRT) Burrell

Subject: Re: Electronic version of Rescission Text

Thanks, Pam. What's your time line for final DOL clearance?

>>> "Coukos, Pamela - OFCCP" <Coukos.Pamela@dol.gov> 1/9/2012 7:06 PM

==

Great seeing you guys today. Attached is an electronic version of the
document | gave you. As | mentioned this is being shared informally
with some of our Task Force partners in advance of the final DOL
clearance so please take care with the draft.

Let me know if you have any questions or want to discuss.

PATRICK PATTERSON - Our Compensation Guidance Rescission Notice

From: "Coukos, Pamela - OFCCP" <Coukos.Pamela@dol.gov=>

To: SHARON.ALEXANDER@EEOC.GOV; PATRICK.PATTERSON@EEOC.GOV
Date: 1/31/2012 4:40 PM

Subject: Our Compensation Guidance Rescission Notice

Have you had a chance to read it? Do you have any feedback? Let me know if you need another copy.

[Whereupon, at 11:10 a.m., the subcommittee was adjourned.]

O
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