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SOCIAL SECURITY DISABILITY PROGRAMS:
IMPROVING THE QUALITY OF BENEFIT
AWARD DECISIONS

THURSDAY, SEPTEMBER 13, 2012

U.S. SENATE,
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS,
OF THE COMMITTEE ON HOMELAND SECURITY
AND GOVERNMENTAL AFFAIRS,
Washington, DC.

The Subcommittee met, pursuant to notice, at 9:33 a.m., in room
SD-342, Dirksen Senate Office Building, Hon. Carl Levin, Chair-
man of the Subcommittee, presiding.

Present: Senators Levin, Coburn, and Collins.

Staff Present: Elise J. Bean, Staff Director and Chief Counsel,
Mary D. Robertson, Chief Clerk; Daniel J. Goshorn, Counsel; Brian
Egger, Detailee (GAO); Christopher Barkley, Staff Director to the
Minority; Andrew Dockham, Counsel to the Minority; Kathryn
Edelman, Detailee (GAO); and Priscilla Hanley (Senator Collins).

OPENING STATEMENT OF SENATOR LEVIN

Senator LEVIN. Good morning, everybody. The Subcommittee
meets this morning to look at our Social Security Disability Insur-
ance (SSDI) program. This program provides financial support to
Americans who, due to a disability, are incapable of working at a
full-time job. The number of individuals applying for disability in-
surance aid has been increasing in recent years, made worse by the
2008 financial crisis when millions of workers lost their jobs and
their employer-sponsored health insurance. Without health insur-
ance, many of those individuals could not afford to pay for health
care. Without health care, chronic conditions held in check by med-
icine and treatment worsened and sometimes became disabling.
Those workers then turned to Federal disability insurance.

More individuals receiving disability insurance payments has, in
turn, increased the stress on the Social Security Disability Trust
Fund. Recent estimates predict that the trust fund may be unable
to pay full benefits by 2016, a problem that this country has a
moral obligation to address.

Another problem is how long the disability application process
takes. Applicants can wait 2 years to get a hearing and even longer
for their case to be decided. During that years-long wait, claimants
often have less access to medical care or medicines. Although the
Social Security Administration (SSA) has recently reduced the
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backlog, large numbers of our most vulnerable citizens are still
waiting in long lines.

While there are many concerns about Social Security disability
programs, including exhaustion of the trust fund and the backlog,
today’s hearing focuses on another set of concerns: what happens
when an individual finally gets to the front of the line and gets
their case heard. At the request of Dr. Coburn, the Ranking Repub-
lican on our Subcommittee, we launched a bipartisan investigation
into how decisions are made to award disability benefits. After re-
ceiving actual case files from three counties in three different
States, with all personal information removed, the files were re-
viewed to see how they were being decided, at both the initial and
appellate levels. The review examined only cases in which benefits
were awarded and not any cases in which benefits were denied.

A number of troubling problems appeared. One judge who
churned out over 1,500 cases per year took inappropriate shortcuts
in his opinions, cutting and pasting medical evidence from the case
file into his opinions without explaining or analyzing what it
meant, and writing the phrase “etc, etc, etc” rather than describing
the relevant evidence. His chief judge confronted him in person and
by letter, but for years he turned out the same poor-quality work.

In other cases that were reviewed, judges held perfunctory hear-
ings that lasted less than 5 minutes, failed to elicit any testimony
from the person applying for benefits, or failed to examine medical
evidence raising questions about whether that person was entitled
to disability benefits. In still other cases, poorly written opinions
awarding benefits failed to identify medical evidence showing how
the requirements for establishing a disability were met, did not ac-
knowledge or address evidence that impairments were not dis-
abling or evidence that the claimant had been working, and at
times even misreported medical findings or hearing testimony.

The report’s findings of a large number of poor-quality decisions
in the 300 case files reviewed are consistent with the Social Secu-
rity Administration’s own internal research. A Social Security Ad-
ministration quality review process found that, in 2011, 22 percent
or over 1 in 5 disability cases decided by administrative law judges
contained errors or were inadequately justified. Those errors went
in both directions, awarding and denying benefits. Those errors and
inadequacies did not mean that the 1 in 5 disability decisions were
all wrongly decided. What they meant was that the opinions being
produced in those cases did not contain the type of analysis needed
to be confident that the cases were correctly decided and that dis-
ability benefits go only to the truly disabled.

Senator Coburn is releasing a report that describes the results
of the investigation into the disability decisionmaking process. That
report, in a unique way, provides detailed, relevant information
about a process that is closed to the public, and necessarily so,
since disability hearings discuss an individual’s personal medical
records. The report not only confirms the Social Security Adminis-
tration’s own findings; it demonstrates what is at stake. It identi-
fies important issues illustrating how the quality of disability ben-
efit award decisions must be improved, and it also shows why over-
sight by the Social Security Administration and by Congress is so
critically important.
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The report also contains many recommendations with which I
agree, including expanding the Social Security Administration’s
quality review process; closing the evidentiary record at a reason-
able time before a hearing to ensure adequate time to review mate-
rials; updating the decades-old job list; and increasing training for
the judges.

I do have a significant concern about a key recommendation to
mandate a government representative at all disability hearings be-
cause I fear that it would lead to an adversarial process. The Su-
preme Court has said that the Social Security Act calls for the
agency to operate “as an adjudicator, and not as an advocate or ad-
versary.” That is a central principle of the disability system, and
if the proposed government representative is not to advocate for a
particular position before the administrative law judge, it would
then seem to be an expensive and a time-consuming duplication or
a confusion of roles.

The men and women who administer the Social Security dis-
ability programs do not have it easy. The plight of the disabled de-
mands that they do their jobs quickly, given the backlog. The law
requires them to navigate complex rules and to make difficult judg-
ments. The threat to the program’s solvency hovers over every-
thing. I hope that the work of the Subcommittee will contribute to
the ongoing efforts to improve the disability award process, and I
look forward to the testimony of our witnesses today.

I now turn to my friend, the Ranking Republican Senator
Coburn, Dr. Coburn, for his opening statement, and I want to
thank him for the extensive work that he and his hard-working
staff put into this important effort. Dr. Coburn.

OPENING STATEMENT OF SENATOR COBURN

Senator COBURN. Thank you, Mr. Chairman, and I thank those
that are going to testify before us today. I want to thank you for
holding the hearing and especially your staff. In a Congress that
is often divided on partisan issues, this is a unique Committee. The
staffs work in parallel. We actually compromise. We work to find
common ground to solve real problem. Without Chairman Levin’s
support, we would not have been able to undertake this investiga-
tion.

We are here to discuss this report which really looks at how So-
cial Security approves claims for both the SSDI and SSI systems.
Both of those are critical promises to people in our country that
have, not through their own means, acquired disabilities that re-
quires that they can no longer achieve what they would like to
achieve on their own through their own means.

The Congressional Budget Office has been clear that the dis-
ability programs are teetering on bankruptcy. If you actually look
at their recommendations over the last 5 years, you see we are
coming closer and closer and closer. We are losing a year almost
every year in terms of the time of insolvency.

The Social Security Trustees have concluded that the disability
insurance program may go bankrupt in 2015, and that is because
the rolls have grown faster than anticipated. That is completely un-
derstandable given our financial experience over the past 4 years
in this country and the fact that people who were truly disabled
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were still working because they had the benefits and the where-
withal to continue to do that. Losing health insurance through lay-
offs is one of the reasons that people who were disabled but were
still working have increased in the number of applications.

Since January 2009, the Social Security Administration has
added 5.9 million Americans to the disability rolls. That is about
78,000 per month. That is 14,000 more added to the disability rolls
than we actually created in terms of jobs.

With the trust funds approaching insolvency and the law saying
that the funds to provide SSDI come from the revenues that come
into SSDI, Congress is handicapped in terms of supplementing
that, which means that anyone who is collecting disability that
should not be collecting disability will ultimately be taking funds
from those people who actually deserve disability once the trust
fund reaches its insolvent point.

Millions of our neighbors depend on these programs to replace a
portion of the income they earned before they became disabled. For
many of them, this is a lifeline without which they would be abso-
lutely overwhelmed.

For the past 18 months, this Subcommittee has conducted a bi-
partisan investigation into how well the Social Security Adminis-
tration is running these programs. Our hope is that where we find
problems, we might also offer solutions.

We decided to take a look at a random selection of 300 case files,
all of which came from three counties and represented a broad mix
of disability applicants.

We carefully chose three areas of the country that had different
concentrations of people receiving disability benefits—from a very
high to a very low to a mid range. We worked closely with the So-
cial Security Administration to develop a methodology that would
give meaningful results.

One of the places we looked at was Oklahoma City in my own
home State. It was and is my firm belief that if Congress is going
to get serious about reforming our government, oversight must
start at home. Unfortunately, some of the worst problems we saw
were in my home State.

The good news is that Oklahoma is also home to a disability suc-
cess story. The Oklahoma Department of Rehabilitation Services is
helping set individuals on disability back into the work force to be-
come productive, self-sufficient Americans. One individual there,
Jason Price, developed a system of giving monetary incentives to
vocational rehabilitation counselors who found work for disability
recipients through the Ticket to Work program. Thousands of peo-
ple who were disabled are now working in Oklahoma, and nearly
1,100 of those no longer are on SSDI.

In 2010 alone, Price’s initiatives resulted in 135 individuals who
were severely disabled going back to work, ending their dependence
on disability payments. The State recouped over $2.3 million. I am
proud of his work, and I hope his example will be shown to other
States to see how to get even the very severely disabled back into
the workforce.

Let me tell you why that is important. When somebody is
deemed disabled and we help them through the Social Security dis-
ability system, we are actually accomplishing one of the intents
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that we intend to. Our compassion becomes real. When somebody
collects disability that is not truly disabled, we actually harm
them. We limit their potential. We limit their ability to go through
a program like Jason Price has developed to actually give them
real meaning and to perceive their real worth in our society.

To understand the problems we uncovered, it is important to ex-
plain how someone gets disability benefits. The first step is that a
person applies at his or her Social Security office. They are eligible
for benefits starting the day their disability began, not simply on
the date that they made application. To support their claim, they
can submit medical records if they have them. If they do not have
medical record, the agency, the Social Security Administration, will
pay for them to get a consultative exam. This forms SSA’s basis of
evaluating someone’s initial claim.

The local office does not make the initial decisions. Rather, this
is done at the State-level Disability Determination Service, or DDS.
There is one DDS office in every State, and that is where nearly
2.5 million applications are first dealt with each year, and 33 to 35
percent of those applications are approved.

If it is denied at the DDS level, a person can ask for a different—
have a second set of doctors take a second look, called a “reconsid-
eration.” If it is denied again, the person can appeal once more to
request a hearing before an administrative law judge. Then that is
the point that Senator Levin made. That is where our big backup
is, at the administrative law judge level.

At this level, a claimant’s case is supposed to get a fresh review
by an impartial judge who has independence to decide cases on
their merits and the record. They are not bound by any prior DDS
decisions. Social Security has over 1,300 administrative law judges
who handle the 700,000 appeals they get each year. I am thankful
to the Social Security Administration for the chart they sent us last
night listing receipts of applications, receipts for reconsideration
hearings and appeals, as well as Federal court. And what it shows
is the tremendous increase that we have seen and the burden
placed on those people working at Social Security through the fi-
nancial consequences of the recession that we have been in and a
significant increase in the workload for the employees that work at
the Social Security Administration.

The question that I really have which concern me the most is
that the initial approval rate is between 33 and 37 percent at the
initial determination rate. That percentage on reconsideration,
about a 14-percent approval rate, which figures out to be about a
3-percent approval rating based on the total number that were de-
nied. So before you ever get to an administrative law judge, we
have essentially approved about 36 to 40 percent of those people
who apply for disability. And these are professionals who do this,
who work for the Social Security Administration. They understand.
This is not a simple system. It is a complex system. In my mind,
they do a very good job.

However, each year approximately 600,000 to 700,000 claimants
file for a hearing in front of an administrative law judge, and on
average, of those that are heard, about 61 percent are approved. So
the real question that I have is: Here are the professionals in the
Social Security Administration who are taking the record, taking
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the facts, and making a determination. And 61 percent of the time,
the administrative law judge disagrees with the professionals at
the Social Security Administration.

So one of two things is happening: either we are not getting it
right at the Social Security Administration by the people who work
these records, know these records the most; or we are not getting
it right at the administrative law judge level. And the other ques-
tion that the Committee has not looked at yet is: Who are the num-
ber of people who have been denied that should have gotten Social
Security disability payments?

So I hope that as we go through our hearing today, we can gain
some better understanding for why the professionals at Social Se-
curity are so often countered by the administrative law judge. One
of the two is not working well to increase that level, and that is
a question that has to be determined by this hearing. We need to
know the answer to that.

Let me continue on my survey. If an administrative law judge de-
nies a case, a claimant can appeal to the Social Security Appeals
Council, and anything unresolved after that, they can go to Federal
court.

There is another problem. We have different standards on appeal
by each appellate division. So a Federal judge or magistrate in
Oklahoma City looks at his district precedents, which are different
than maybe the Second Circuit precedents. So we actually at the
Federal court level have a different set of standards based on
precedents for who becomes qualified and who does not. And I
think that—Mr. Chairman, we have not had a chance to discuss
that—is something that should be uniform throughout the country.
It needs to be the same everywhere, not different in any of the dif-
ferent ten circuits.

The results of our inquiry, to me, were deeply troubling, and I
think Social Security is right on top of this. They essentially found
the same thing we did. What we found was poor-quality decisions
being made about cases at every level of review. Over and over
again, this investigation found the Social Security Administration
failed to follow its own program rules and procedures. The impor-
tanced of Social Security getting decisions right cannot be over-
stated.

Moreover, the agency rarely checks to see if a person’s condition
improves. While it is supposed to perform continuing disability re-
views, what in actuality happens is, what the agency does in terms
of continuing disability review, it sends out a card and asks the
question: “Are you still disabled?” That is not a review. And I un-
derstand the budget constraints and the difficulties with those con-
tinuing disability reviews.

Overall, the Subcommittee in its investigation found serious
flaws in more than a quarter of the 300 cases that we reviewed.
That is not to say that they were in error in terms of their ultimate
decision or that they were right in terms of their ultimate decision.
What we found is that they were not following the rules, they were
not looking at the evidence. And if I may, I would like to put up
this one—the top ALJ errors that we discovered: inadequate phys-
ical examinations, inadequate mental evaluations, claimant credi-
bility issues, drug and alcohol abuse that was unexplained, and in-
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complete and inaccurate records, which I would note for the bottom
is probably the most important aspect. It ought to be complete, and
it ought to be accurate if it is coming from an administrative law
judge. It ought to be complete and it ought to be accurate.

The most concerning findings involved decisions made by a few
of the agency’s administrative law judges. This was consistent with
a review that you all have done. In 2011, the Social Security Ad-
ministration’s Appeals Council found a 22-percent error rate in
cases it reviewed that were made by ALJs. In the Dallas Region,
which Oklahoma City is part of, the ALJ error rate was over 26
percent.

The kinds of problems we found with ALJ cases were both nu-
merous and troubling. There was conflicting data, missing and in-
sufficient evidence to make a determination according to their own
guidelines and their own rules.

Oftentimes, medical evidence was ignored, not looked at at all,
not considered at all.

Second, many judges held perfunctory hearings at which claim-
ants did not even say a word. Despite involving some of the most
complicated cases, some hearings lasted only 3 minutes—Ileaving
barely enough time to gavel in and gavel out.

A third problem involved judges using late-arriving evidence,
which the agency discourages. Some ALdJs raised red flags about
what they called “dead man’s reports” and “store bought opinions.”

Fourth, some ALJs would ask vocational experts leading ques-
tions that could only give one answer. That is not on the basis of
fairness and getting to the truth. That is to try to get a result.

While the Social Security Administration officials that were
interviewed by the Subcommittee acknowledged that all of these
were significant problems, they said there was little they could do
about it because, by law, administrative law judges are given a lot
of independence to make their decisions.

The result is a tension between the agency’s ability to control the
quantity and the quality of a judge’s work. Many people we inter-
viewed said this tension was evident in how the Social Security Ad-
ministration tried to reduce its enormous disability case backlog.

Nearly everyone we talked to said there was enormous pressure
on judges to push through as many cases as possible. In May 2007,
Commissioner Michael Astrue told Congress that he would end the
growing wait time for an administrative law judge hearing. To re-
duce this wait time, the agency encouraged judges, where appro-
priata, to consider skipping hearings and write decisions on the
record.

One judge we encountered in our investigation played a big role
in this effort. Between 2000 and 2009, an administrative law judge
from the Oklahoma City office singly handled 5,401 cases—almost
all of them on the record and without a hearing. His decision rate
was four times faster than the average judge’s.

At first I was astounded that somebody could decide 1,800 cases
a year—especially since on average they are 500 pages long. I am
a speed reader. I am a fast reader. There is no way I could have
done that, ingested that information and made a decision on it. I
still have questions on how that was possible. On average, he de-
cided five cases a day, 365 days per year, for 3 years.
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I soon learned that he could move through them so quickly be-
cause the quality of his work left so much to be desired. Unlike the
other ALJs, he simply cut-and-pasted electronic images of medical
evidence into his decisions. To speed up the process even more, in-
stead of specifically listing and discussing all of a claimant’s med-
ical impairments, he would just write “etc, etc, etc.”

Worse still, the images that were pasted into the opinions would
sometimes have nothing to do with a person’s claim for disability.
In several cases, the records he pasted said the opposite of his find-
ings. For example, in one case he found somebody could no longer
work, but pasted in a medical record that concluded, “Claimant can
adapt to a work situation.” The basis for his decision was exactly
opposite of the decision that he granted.

He was eventually asked by the agency to improve his decision
writing. But instead of reducing his caseload to a manageable level,
the agency began shipping him cases from around the Nation. He
told us that at one point he was asked to do 500 cases just from
Little Rock—an average judge’s caseload for an entire year. When
he finished those, he was sent cases from Atlanta, Houston, Green-
ville, Des Moines, and Yakima.

Why the Social Security Administration did that is a question I
would love to have answered today. I know the pressure was to de-
crease backlog. The question is, With what quality and with what
outcome? Who was denied that should have gotten disability? Who
got disability that should not?

The problems we found, however, were not limited to administra-
tive law judges. The Subcommittee also identified a number of
issues with the cases the State Disability Determination Services
were making at both the initial and reconsideration levels as well.

One of the biggest problems was in how the agency used its Med-
ical-Vocational Rules. This complex set of rules—known as “the
grids”—are for people who do not qualify under the more difficult
“medical listings,” but might still be disabled.

The grids contain a variety of factors—such as a person’s age,
education, and work experience—laid out in a large set of charts.
Depending on whether a claimant can perform sedentary, light,
medium, or heavy work, agency decision makers can use the charts
to find out whether someone is disabled or not disabled. Finding
someone disabled this way is referred to in the agency as
“gridding.”

While most disability awards were at one time made to people
who met the medical listings, today it is the opposite. The ratio is
now 4:1 gridding versus a medical determination. A recent analysis
by the agency found that ALJs awarded benefits through the voca-
tional grids four times more often than through medical diagnoses.

Another problem is that the grids are easily skirted. Frequently,
the Subcommittee found that even if the grid found someone not
disabled, ALJs would overrule it and award disability benefits,
anyway.

The most frequently seen problems involved the use of a claim-
ant’s age. The grids relax the rules for claimants once they turn 50
and then again at 55, appropriately so, making it progressively
easier for applicants to be accepted when they hit these ages. And
we all understand that. That is understandable and logical.
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In a lot of cases, the grids found someone was too young when
their ailment started, and so they were not disabled. The ALdJs
then would just change the disability onset date to the claimant’s
50th or 55th birthday. By doing so, the claimant now qualified
under the grids. Nothing indicated that the person was more dis-
abled on their 50th birthday than they were the day before.

The conclusion is the purpose of this program is to make sure
that all of our citizens who are truly disabled we help and that the
safety net be secure. It should be remembered, though, that by the
law, by the statute, being disabled means “being unable to work
any job in the national economy.” This is a high bar to meet. The
agency must make sure it is awarding benefits to people who are
entitled to them. If something does not change and the programs
continue to operate the way they are today, there will not be a
safety net left. The trust fund will be out of money. And those that
afl:e truly disabled will see a reduction in the payments of their ben-
efits.

So if, in fact, we are accurate to this point, it means Congress
has to do something to increase the funding for these programs, ei-
ther through increasing the tax rates that apply to them or chang-
ing the definitions.

We can start by putting—and I know my Chairman disagrees
with this, but we can start by putting somebody representing the
taxpayer in one of these hearings, and just having them there will
change ALJ behavior, somebody else who knows all the record. And
my real worry, Mr. Chairman, as we looked at this, is that the
record was not thoroughly reviewed oftentimes in many of the 300
cases that we looked at. And having somebody in the room that
will force the ALdJs to truly look at the whole record will make a
big difference in the quality of the decisions and also the rules by
which they make those decisions.

I also would note that this is supported by the ALJs themselves
and their union. It has been a long-time-standing recommendation
of the Social Security Advisory Board, the bipartisan board created
to advise both the President and Congress of the changes needed
to the agency’s programs.

Other simple changes would also go a long way as well:

The evidentiary record should close at least 1 week before the
ALJ hearing to give the ALJ the opportunity to judge that informa-
tion in light of the whole record. Late evidence would simply mean
rescheduling. It would not mean the evidence would not be consid-
ered.

The vocational grids must be eliminated or reformed so that
someone who is 50 years old is no longer “approaching advanced
age in the United States.”

These and other reforms outlined in today’s report I believe are,
at a minimum, what should be considered by Congress if we are
to, in fact, continue what our ultimate goal is: to truly help those
people who have become disabled with their life skills and their in-
come as they mature.

Mr. Chairman, again, I thank you for this hearing, and I look
forward to the testimony of our witnesses.

Senator LEVIN. Well, again, thank you, Dr. Coburn, for this thor-
ough report of the report.
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We will now call our first panel of witnesses for this morning’s
hearing: Judge Patricia Jonas, the Appellate Operations Executive
Director and Deputy Chair of the Appeals Council at the Office of
Disability Adjudication and Review of the Social Security Adminis-
tration; and Judge Debra Bice, Chief Administrative Law Judge at
the Office of Disability Adjudication and Review of the Social Secu-
rity Administration. We appreciate both of you being with us this
morning. We look forward to your testimony.

Pursuant to our rules, all witnesses who testify before the Sub-
committee are required to be sworn, and at this time I would ask
you both to please stand and raise your right hand.

Do you swear that the testimony that you will give before us
today will be the truth, the whole truth, and nothing but the truth,
so help you God?

Judge Jonas. I do.

Judge BICE. I do.

Senator LEVIN. We will be using a timing system today. One
minute before a red light comes on, you will see the lights change
from green to yellow. That will give you an opportunity to conclude
your remarks. Your written testimony will be printed in the record
in its entirety. Please limit your oral testimony to no more than 7
minutes.

Judge Jonas, we are going to have you go first, followed by Judge
Bice, and then after we have heard your testimony, we will turn
to questions. So please proceed, Judge Jonas.

TESTIMONY OF JUDGE PATRICIA A. JONAS,! EXECUTIVE DI-
RECTOR, OFFICE OF APPELLATE OPERATIONS, DEPUTY
CHAIR, APPEALS COUNCIL, OFFICE OF DISABILITY ADJU-
DICATION AND REVIEW, SOCIAL SECURITY ADMINISTRA-
TION, FALLS CHURCH, VIRGINIA

Judge JoNAS. Chairman Levin, Ranking Member Coburn, and
Members of the Subcommittee, thank you for the opportunity to ap-
pear before you today. My name is Judge Patricia Jonas. I am the
Executive Director of the Office of Appellate Operations and the
Deputy Chair of the Appeals Council for the Office of Disability Ad-
judication and Review (ODAR). Since 1940, the Appeals Council
(AC) has helped oversee the hearings process by reviewing hearing
procedures and decisions. I oversee approximately 75 administra-
tive appeals judges who review a portion of our administrative law
judges’ (ADJs) allowances and denials.

Prior to Commissioner Astrue’s arrival, we had performed very
little quality review at ODAR. This was due to several years of liti-
gation and congressional reaction to the Bellmon Review in the
1980s and budget shortfalls. As a result of that litigation and con-
gressional reaction, our policy guidance and feedback to our ALJs
was very limited. In fact, for many years, a remand order was the
primary feedback from the Appeals Council to ALJs. While this
method of feedback and guidance to ALJs is still an appropriate
mechanism to address individual cases, it has limitations. For ex-
ample, the number of remands to any ALJ is relatively small, and
it was generally limited to unfavorable decisions. Today, however,

1The prepared statement of Judge Jonas appears in the Appendix on page 55.
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we are better leveraging the Appeals Council’s unique position, our
General Counsel’s Office, and the Federal courts to provide better
feedback. The key, as Commissioner Astrue advocated, was to insti-
tute a more balanced quality review into the hearings process.

First, we developed serious data collection and management in-
formation for ODAR, and we also developed an electronic policy
compliance system for the Appeals Council. These new tools per-
mitted the Council to capture a significant amount of structured
data about the application of agency policy in hearing decisions.

In 2010, our Office of Quality Performance instituted an inde-
pendent national review of hearings decisions to ensure a con-
sistent and comparative review for all three adjudicative levels of
our disability process. In 2009, Commissioner Astrue reestablished
the quality review function in the Appeals Council, known as the
Division of Quality, that reintroduced a sample review of favorable
hearing decisions. It took nearly a year to fully implement this of-
fice because we had to hire, train, and obtain office space for about
50 staff to review hearing decisions to identify quality issues.

In September 2010, the Division of Quality began reviewing fa-
vorable decisions. These new quality initiatives have improved our
feedback and policy guidance. The data we have collected identify
the most error-prone provisions of the law and regulations and help
us better train our ALJs, which include annual judicial training
and mandatory quarterly training for all ALJs. We also recently
implemented a new process that expands the opportunity for ALdJs
to provide feedback to the Appeals Council on its remands. Im-
proved communication increases consistency.

We also provide feedback on decisional quality, giving adjudica-
tors real-time access to their remand data. We provide specific
training that focuses on the most error-prone issues. In addition,
we provide individualized training as needed. In 2011, the Grad-
uate School USA recognized our government-leading training
model with the prestigious W. Edwards Deming Training Award.

These efforts are testing some longstanding traditions within
ODAR. We are moving from training based primarily on anecdotal
information to using data to identify issues. We develop training to
refresh ALJs on policy and offer skill-based training to improve the
adjudicators’ efficiency and accuracy.

At the same time, we share this information so that the ALdJs
can more readily use it. Increased feedback and communication is
improving our hearings process. Of course, opportunities for contin-
ued improvement remain.

I understand the Subcommittee is releasing the report on 300
disability cases. We recognize that the sample of cases selected for
the report will limit the ability to generalize conclusions from the
study, but that said, we believe that the report highlights the same
concerns we have already identified, and we hope to work with you
on further improvements to this vitally important program.

While my office has not yet reviewed the 300 disability cases pro-
vided the Subcommittee, the agency’s Office of Medical and Voca-
tional Expertise did a basic review. I understand that they found
a number of policy issues that are consistent with what we saw
when the Division of Quality conducted a national random sample
review of favorable hearing decisions in FY 2011. Two areas of con-
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cern were the evaluation of medical opinions and the assessment
of residual functional capacity. Based on data from this review, we
provided mandatory training to all ALJs on RFC and evaluation of
medical source opinions.

Just as with the cases we see at the Appeals Council, the major-
ity of the ALJs in the cases that the Subcommittee requested ap-
pear to have complied with our policies. However, there are exam-
ples in which ALJs were not policy compliant in evaluating the ap-
propriate weight given to a medical source’s opinion and in assess-
ing the claimant’s residual functional capacity. There were also
several case examples from one ALJ in which the written decision
appeared inaccurate and contained boilerplate information that
was not relevant to the individual claimant. The Division of Qual-
ity had identified the same issue in the random sample review, and
as a result, the Chief ALJ instructed the ALJ to discontinue this
practice. This example shows that our improvements are producing
positive results, and we are committed to continuing our progress
in this area.

Finally, to guide our ongoing quality improvement efforts, we
have partnered with the Administrative Conference of the United
States (ACUS). Later this year, ACUS will issue recommendations
on several areas of our hearings process, including the scope and
manner of Appeals Council review, the duty of candor and the sub-
mission of all evidence, and the effect of the treating physician rule
on the role of the courts in reviewing our disability decisions. We
look forward to ACUS’ findings to help us further improve the
quality of our hearings and appeals process.

N Thank you, and I am happy to answer any questions you may
ave.

Senator LEVIN. Thank you so much, Judge Jonas. Judge Bice.

TESTIMONY OF JUDGE DEBRA BICE,! CHIEF ADMINISTRATIVE
LAW JUDGE, OFFICE OF DISABILITY ADJUDICATION AND
REVIEW, SOCIAL SECURITY ADMINISTRATION, FALLS
CHURCH, VIRGINIA

Judge BICE. Chairman Levin, Ranking Member Coburn, and
Members of the Subcommittee, thank you for the opportunity to ap-
pear before you today. My name is Judge Debra Bice, and I serve
as the Chief Administrative Law Judge in the Office of Disability
Adjudication and Review. I am responsible for overseeing approxi-
mately 1,500 administrative law judges. We strive to make the cor-
rect decision as early in the disability process as possible so that
a person who is eligible for disability benefits receives them in a
timely manner.

Our administrative review process generally consists of four lev-
els: initial determination, reconsideration determination, hearing,
and appeal.

The provisions in the Social Security Act and regulations have
been incorporated into a standardized five-step process for making
disability decisions called the “Sequential Evaluation Process.” A
disability adjudicator must use this process to arrive at fair, legally
sufficient, and legally defensible decisions.

1The prepared statement of Judge Bice appears in the Appendix on page 65.
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Since the Social Security Board established the hearings and ap-
peals process in 1940, we have sought to balance the need for accu-
racy and fairness to the claimant with the need to handle a large
volume of claims in an expeditious manner.

ALJs decide cases de novo, meaning that they must review cases
with fresh eyes and are not bound by the determinations made at
the prior levels of the disability process. This is an important prin-
ciple because a case at the hearings level is often very different
from what it was at the initial or reconsideration levels. There may
be new evidence for the judge to consider as well as the testimony
of the claimant, medical and vocational experts, and other wit-
nesses at the hearing.

In addition, any change in the claimant’s vocational profile, such
as age, education, or work experience, must be considered. Thus,
an ALdJ’s decision to allow a claim on appeal does not necessarily
mean that the earlier determination was incorrect.

At one time there was a common belief within the agency that
an ALJ’s qualified decisional independence meant that ALJs were
independent and not accountable for their conduct and their work.
Under Commissioner Astrue’s leadership, we have held ALdJs ac-
countable where the law permits. Fortunately, most ALJs welcome
feedback and want to follow policy. The vast majority of issues are
resolved informally by hearing office management. When they are
not, management has the authority to order an ALdJ to take a cer-
tain action or explain his or her actions. ALJs rarely fail to comply
with these orders. In those rare cases where the ALJ does not com-
ply, we may order counseling or issue a reprimand. However, the
law forbids us from taking stronger measures, such as removal or
suspension, unless the Merit Systems Protection Board finds that
good cause exists.

In egregious cases, we have been able to remove ALJs, but only
after completing the lengthy MSPB disciplinary process, which can
take several years and can consume over $1 million of taxpayer re-
sources. Unlike other civil servants, the ALJs we seek to remove
receive their full salary and benefits until the full MSPB sustains
the removal. ALJs do not repay that money even if the MSPB ulti-
mately sustains the disciplinary action. During this period, we
place ALJs on administrative leave to protect the public, and they
do not hear or decide cases.

Thank you, and I will do my best to answer any questions you
may have.

Senator LEVIN. Thank you very much, Judge Bice.

Let us have a 10-minute first round, and we can go back and
forth.

You have exhibits there in front of you, I believe. If you would
look at Exhibit 22,1 this is a 2001 report from the Division of Qual-
ity, and last year the Social Security Administration set up a new
quality review process to examine actions taken by the ALJs in dis-
ability cases. If you look at page 2 of that report, it indicates—I
misspoke. Exhibit 22 is a 2011 report from the Division of Quality.
Page 2 indicates that the quality review looked at 3,692 cases that

1See Exhibit 22, which appears in the Appendix on page 889.
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viflere effectuated, 2,880 remanded, 665—I am sorry. Let me repeat
this.

It looked at 3,692 cases; 2,880 were effectuated, 665 remanded,
decisions issued on 147. First, Judge Jonas, can you tell us what
each of these categories are and what these actions mean?

Judge JONAS. Thank you, Senator, for the question. I am going
to begin with own motion review for a moment because I think it
can be confusing. It is a technical term from the Social Security
regulations, 404.969. And as you mentioned at the beginning, a
percentage of own motion is not necessarily an indication of error
in the outcome of the decision. I think that it can be misconstrued
at times. It is more a measure of whether the ALJ followed the
agency policy in arriving at the decision. So perhaps it is simpler
to think of it as saying that the decision may be premature, that
there was some further policy that the ALJ needed to comply with.

The regulation 404.969 requires a random sample selection of
cases. The number of cases, the 3,692, were the number of cases
that were selected from that random sample that the Division of
Quality considered during the fiscal year. Effectuation means that
in the consideration of that case they believed that the ALJ had
complied with the policy. They did not take review of the case and
let it go forward for payment. So out of that, 78 percent of those
were felt that they could go forward with payment.

For the remands, the 665 means the cases in which they took
own-motion review and decided that the case needed to be returned
for a hearing or for some further action. In some cases, the Division
of Quality issued a decision on their own, and that decision cat-
egory, 147, reflects that. That might be a situation in which the de-
cision itself was correct, but the onset date was in error. And so
the Division of Quality has the authority to issue a decision.

For those cases in which an attorney-advisor issued a decision,
where the case needed a hearing, it had to be remanded. So 22 per-
cent reflects the combination of those cases that were remanded
and those cases in which the Appeals Council Division of Quality
issued their own decision.

Senator LEVIN. Could that decision be to affirm, or was that a
decision which would reverse?

Judge Jonas. If they had the information in the record where
they could have affirmed, they did. Some of the decisions were de-
nial decisions, some were later onsets, some were to correct the de-
cision itself. If a decision had something inaccurate that would
have prevented a continuing disability review at a later time, the
Division of Quality issued a corrective decision.

Senator LEVIN. So is it fair to say that about 20 to 22 percent
of the reviewed files contained errors or an inadequate basis for the
decision?

Judge JoNAS. That is correct.

Senator LEVIN. Were you surprised by that figure, 22 percent?

Judge JONAS. Senator Levin, this last year we reviewed over
150,000 denial decisions. The main workload of the Appeals Coun-
cil before this Division of Quality was instituted was the review of
denial decisions, and we had seen—I am not going to describe it
again as an “error rate”—sort of the equivalent in a denial. It is
a decision to grant review of a case when the claimant is denied
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and requests review by the Appeals Council, and that runs at
about 20 percent this last year. So it is equivalent.

Senator LEVIN. Were you surprised by the large number, or does
that not strike you as a large number? A large percent?

Judge JONAS. A large percentage, it is very concerning.

Senator LEVIN. On the gridding matter, you have talked about
gridding and Dr. Coburn talked about gridding. These are grids de-
veloped by the SSA for different levels of work, with columns for
certain characteristics of the person seeking benefits, such as age,
education, work experience. Are these grids guidance for the deci-
sion makers? Or are they directions? Are they binding?

Judge JONAS. The application of the medical-vocational guide-
lines depends on what the claimants’ impairments are. If they have
exertional limitations only, then those medical-vocational guide-
lines will direct a result. If there is a combination of impairments,
both exertional and non-exertional, then those medical-vocational
guidelines are, in fact, that. They are a guideline, not a direction.

Senator LEVIN. Do you think the ALJs know that?

Judge JoNAS. Yes.

Senator LEVIN. They know which are binding and which are
guidelines that are not binding?

Judge JoNaAs. Yes, sir.

Senator LEVIN. You think that has been clear with the ALJs. OK.
I notice that there is a reduction in the allowances in each of the
four levels from 2010 and its previous years and 2011. If you look,
for instance, at the initial allowance rate, in the 5 years that this
chart provides or looks at, it went up from 35-percent allowances
at the lowest level to 37 percent in 2009 and then down to 33 per-
cent in 2011, which was the lowest percent allowed of the 5 years.
On reconsideration, the allowance rate was 13 percent, then 14
percent, then 13 percent. And then in 2001, it went down to 12 per-
cent, which may not seem like a lot, but 1 percent when you are
talking about 12 or 13 percent is a significant change.

On hearings, the hearing allowance rate went from 61 percent,
which was steady—this is the ALJ level—for the 4 years before
2011, and then in fiscal year 2011 dropped to 56 percent.

The allowance rate at the Appeals Council was steady at 2 per-
cent, but even at the Federal court level, it went from 5 percent
to 4 percent to 3 percent. So it would look as though there are
fewer disability findings for the applicant in 2011 as a percentage
than it was in the previous 4 years. Is that significant? And if so,
why?

Judge JONAS. Senator, I think that there are a variety of factors
that go into the outcomes into these percentages. I am certainly not
an expert on the case workload at the initial or the reconsideration
levels to give you a clearer understanding of why there has been
a reduction. I think there are some issues with regard to the demo-
graphics, the type of claims coming forward.

In looking at the significant reduction in terms of the ALJ level,
I think that, again, we are seeing cases that have different demo-
graphics, perhaps younger individuals. Judge Bice, maybe you

Senator LEVIN. I mean, does it show, for instance, that there is
greater care being taken? Is that a reflection, or is it premature to
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say that? Judge Bice, just perhaps we would get your comment,
and then I will call on Dr. Coburn.

Judge BICE. And, again, I am not an expert on that, but I think
what Judge Jonas was mentioning is the change in demographics,
and I know when I was hearing cases, I was seeing a lot more
younger people applying, or maybe people who had been working
and had lost jobs and were also applying. But I also think and I
am very hopeful that it is a result of some of the increased efforts
we have made on training our judges on our correct policy. As
Judge Jonas mentioned, we have started a quarterly training for
all of our adjudicators, and we have been hitting some of these
most error-prone areas that were identified in her reviews.

Senator LEVIN. Thank you.

Judge JoNAs. Senator Levin, I might supplement this as well.
We have had a significant turnover in staff that support the ad-
ministrative law judges over the last 5 years, and we have had the
opportunity to have significant amounts of training for support
staff as well as for the administrative law judges. I am cautious
about saying that the reduction is the result just of increased qual-
ity. But I agree with Judge Bice; I think it is a significant part of
this decision.

Senator LEVIN. Thank you. Dr. Coburn.

Senator COBURN. Thank you. Judge Bice, I just want your opin-
ion on this. Are the rules for determining disability clear enough
so that two trained, knowledgeable professionals could look at the
same case and come up with the same decision? In other words,
how subjective is this? If I went before and had a disability that
was borderline and you had two ALJs looking at it, they all looked
at exactly the same information, are they going to come to the
same result?

Judge BICE. No, and one of the factors is the qualified decisional
independence of the judges. We do not tell the judge how to decide
a specific case or put agency pressure on that. But we all follow the
same law, regs, and agency policy. And we have invested a lot of
time and effort into training our judges so that they all have that
same understanding of the law. And I believe in most cases the
vast majority of our judges do reach the right conclusion. They are
very dedicated public servants. They want to apply the law cor-
rectly. They follow agency policy. At the hearing level, you can
have a lot of conflicting medical evidence, and there really is sub-
stantial evidence to support different conflicting results.

And so that is the job of the judge. I always tell our judges, “Do
not abdicate your role as a judge. Really develop it. Ask those dif-
ficult questions, make those difficult decisions.” But they need to
assess the credibility of the claimant. This is the first time that
anyone is seeing the claimant and talking to the claimant about
the claimant’s testimony about their subjective symptoms, about
their activities of daily living. Sometimes we get new information.
So that can make a difference.

Senator COBURN. So tell me why—what was the reasoning that
the Social Security Administration has discontinued the Minnesota
Multiphasic Personality Test for use by the ALJs since it is—as a
trained medical professional, I know how to use that test, and so
do ALJs. Why have they been excluded from using that test?
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Judge BICE. Senator Coburn, I would like to get back to you on
the record for that. That is really an area for disability policy peo-
ple. As judges, we administer the policy that is created, and, while
you are a doctor, I am not.

Senator COBURN. Well, does it make sense to limit the ability of
ALJs? Given that part of their problem is independence or part of
their advantage is truly independence, why would we limit their
ability to use a very well proven, half-century-old psychological
technique to look at—why would we take that tool away from
ALJs? Can you give me any explanation of why you would think
that should not be in the armamentarium of an ALJ in assessing
a case?

Judge BICE. I am going to defer to our disability policy people
and ask to get back to you on the record for that.!

Senator COBURN. All right. Would you make sure that comes to
me?

Judge BICE. I will make sure it does.

Senator COBURN. Thank you.

Judge BICE. Thank you.

Senator COBURN. We have concluded pretty much what the So-
cial Security Administration has in terms of cases that do not meet
the requirements for quality. What are the three biggest problems,
Judge Bice, that you see that account for that lack of almost a
quarter of the cases do not fit to the parameters of quality in the
decisions?

Judge BICE. Thank you for the question. I think it is important
to recognize your cases came from 2006 to 2009. We have really in-
vested a lot in training since then. I think the first one is the qual-
ity review that Judge Jonas spoke about.

Senator COBURN. We did have cases in 2010.

Judge BICE. Oh, OK. I am sorry, so 2010. But as Judge Jonas
said, it was in 2010 that we were really starting that quality re-
view. I know as a judge I received very little feedback initially. I
could get remands that would tell me if I did something wrong, but
that was usually on a denial. I was not receiving ongoing feedback
on the favorables. Now, with the Division of Quality, we are pro-
viding that information to our judges, and we are actually pro-
viding it to them now in real time. We created an electronic tool
where they can go in daily and see what the Appeals Council has
seen on their cases. And we are also providing information. We are
working on developing a training tool for them so that when they
see that they have made an error, according to the Appeals Coun-
cil—either a remand or a decision by the Appeals Council—they
can click on a link and get a summary of what the policy is and
examples of how they should apply that policy in real life.

So these are the things we are trying to give back to the judges—
that feedback on an ongoing basis. And we really believe most of
our judges will self-correct if they get that information.

Senator COBURN. Do you all know by judge error rate in terms
of compliance with the rules?

Judge BICE. I am going to defer to Judge Jonas.

1See Exhibit No. 23 which appears in the Appendix on page 900.
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Judge JONAS. Senator, as I mentioned earlier, in our denial re-
views—over 100,000 each year—we have information about the
mistakes or the errors or the concerns—the policy issues—and cer-
tainly we make that available. And the point I think Judge Bice
was making about individual accountability is sort of a national ap-
proach that we have been using for training that I summarized in
my testimony about using data that it is not anecdotal anymore.
So an ALJ knows that these are the issues that they are having.

So we have a national approach to provide the information so
that it is consistent to the ALJs and to the senior attorneys so that
they are informed. And at the local level, they have got the tool
that Judge Bice was discussing.

But these are complicated—I think you addressed this during
your opening, that these are complicated rules. People work very
hard. We think that most people who come to work want to do a
good job, whether you are at the DDS or at the ALJ level. So we
have a lot of information. They have a record to review. We want
to give them tools that they can use to assist them and do this, not
just to make them more effective but also efficient in doing what
they are doing.

So one of the tools that we have been developing—I discussed it
in my testimony—at the Appeals Council level, developing a policy-
compliant tool for analyzing cases. We are developing a policy-com-
pliant tool for the judges to use at the hearings level.

Judge BICE. In fact, it is an electronic bench book, and actually
we have been training on it in this last month, and this is going
to be a policy-compliant electronic tool to help the judge in the ad-
judication of their claim. For instance, one example would be when
the judge gets to the step on the listing. In this electronic tool, it
will actually bring up the most current section of that listing and
the specific areas that must be met in the record, and then we go
through that, and it helps the judge make sure that they are mak-
ing a correct decision at that level.

Senator COBURN. You discussed the difficulty and the time con-
straints and the Merit Review Board of taking and terminating a
judge who is noncompliant. I think your figure was $1 million, was
what the cost was. Three cases wrongly decided is $1 million, on
average. And when you have an ALJ that is an outlier—and let me
State, the vast majority are wonderful public servants. There is no
complaint there. But the fact is what we have discovered, like in
Oklahoma City, one judge had a significant problem with quality.
And no wonder. He was doing 1,500 cases a year.

So I go back to this. Is somebody in the Social Security Adminis-
tration tracking judge by judge based on quality so you know who
is the problem and who is not? Where is the management to say
here is a judge that has a 40-percent error rate in terms of the
quality, not whether they decided the case right or wrong, but in
terms of meeting the standards that you expect an ALJ to do,
where is the management system to hold them accountable? That
is what I am asking.

Judge BICE. In a broad area, we take the results of the reviews
done at the Division of Quality. And I believe they are valid at the
regional level, correct? They do not go down to the judge level. So
we do not have any valid data at that judge level, but just like in
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your report, we found what those common errors are, and we are
addressing those with all of our judges, because if those are com-
mon errors, we are going to hit all of our judges and make sure
that they are trained on that and that they are given the tools.
This quarterly training we do is a cooperative effort. It is from the
Appeals Council.

Senator COBURN. I understand that, and I am not trying to be
confrontive. But my point is, let us say you do all that, and in our
region out of Dallas, we still have five judges that do not comply
with your quality standards, do not follow the training. Who is
watching that? And where is the control for that on a per judge
basis?

Judge BICE. Let me give you the example of what we do when
we find judges that are not compliant with policy, and it might
come various ways.

Senator COBURN. And this is a rarity.

Judge BICE. I know.

Senator COBURN. I am not trying to generalize that this is across
the board.

Judge BICE. But we share your concern, and so we start with
training. That is our building block. We go to the judge. We make
sure that that judge has been trained on the policy. If they need
remedial training, we will give them that. And this, again, is the
broad approach that we take to this. And then we will monitor to
make sure that that judge is now complying with the policy that
we have trained them on.

If we find that that judge continues to be noncompliant, we can
issue a directive to the judge saying, “You have been trained on the
policy. The expectation is that you will follow that, and if you do
not, we can take disciplinary action.” Most of the judges going
down this path, correct. But if they would not, after we had issued
a directive to follow the policy, then we could start down a discipli-
nary track.

Senator COBURN. So you are keeping track.

Judge BICE. As we become aware of it. I am not keeping track
individually because I do not have valid data. But if I from other
sources become aware of problems——

Senator COBURN. I guess then that is my question. Why would
that not be part of the management system of the ALJs and the
Social Security Administration to not track the four or five or ten
outliers out of 1,500 to know when you have a problem and correct
it rather than to anecdotally discover it.

Judge BICE. And, again, I think because we do not have valid
data at the judge level, so

Senator COBURN. OK, but what I am asking is why haven’t you
developed valid data at the judge level?

Judge JONAS. Senator, certainly you have talked about that
phrase “outliers.” So an outlier could be in terms of the outcome
of the decision is one issue.

Senator COBURN. Well, I was very specific. I am saying they do
not meet the quality parameters under which you all say are the
guidelines for which they should make a decision. I am not talking
about the results of the decisions. I am talking about the quality
of the work product as inside your guidelines.
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Judge JoNAS. I am going to refer back to the testimony that I
gave at the beginning just as a predicate for my answer, and it is
the notion about litigation and concerns about the Bellmon Review.
I mentioned that our review at the Division of Quality is a random
sample. That regulation and the comments that came to it from
1998 reflect part of that history of litigation with regard to what
was then described as targeting ALJs about outcomes.

The random sample does give us some indications where there
is an issue. As an example, in our Division of Quality, if we are
seeing cases even just coming in on the random sample repeated
from a judge who is not following that policy—say four out of the
four cases they reviewed they took own motion—then it allows us
to go back and do a focused review as to what might be happening.
We do not want to draw assumptions just on the basis of a handful
of cases. We want to know a little bit more. What Judge Bice was
alluding to earlier is we want to make sure that there is not some-
thing about the circumstance that the judge is working in that
might be directing something, and it might be the type of cases he
received or something in the hearing office that might be impacting
that. So it requires us to look a little bit more deeply.

Senator COBURN. So I understand this, because I am going to be
on this for the next 4 years, you are saying, given previous case
law and the Bellmon Review, that you are prohibited from actively
m‘?nag‘ing quality parameters of ALJs. Is that what your testimony
is?

Judge JoNAS. My testimony is that in our understanding of and
your concern about respecting the administrative law judge quali-
fied decisional independence, we are cautious about how we use in-
formation and how we follow those regulations. I do not think it
precludes us from looking at individual ALJs. The Commissioner
has a responsibility for oversight of the program and can look at
any decision at any time. But we want to be cautious about that
and careful. We want to be sure that we are doing this in a way
that will facilitate improvement of the program. So when we look
at an individual, if there is something about that case or something
about the way a case has been adjudicated, we will look more care-
fully before we draw a conclusion. I think that requires us to man-
age very carefully at the administrative law judge level.

Senator COBURN. But your testimony still is you do not have the
capability to find the outliers through your management system.
For example, in Oklahoma City, one of the administrative law
judges that we interviewed and that we looked at their cases, the
one that did over 5,100 cases in 3 years, you do not have a manage-
ment system to say that is going on, nor a flag that says somebody
is handling four times as many cases as everybody else is handling,
and we have no management system with which to deal with that.

Judge BICE. I think we have a system. We get information from
the reviews that are done, because if the Appeals Council does see
something in the review, they are letting me know, and then we
are taking further looks at that. We also get it from maybe bias
complaints and all that. But it would take a lot more resources
than we have right now to review. We have several hundred cases
for every ALJ to get a valid sample. So I do not have the resources,
and I do not think Judge Jonas has the resources, but we are look-
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ing—we are very concerned. I am very concerned about judges that
pay a high number of cases, judges that pay a low number of cases,
judges that produce a whole lot of decisions, judges that produce
very little decisions. And we are looking at a number of factors,
other factors in addition to just those, to try and identify judges or
offices where we need to take a closer look. And when we have that
data that says we should take a closer look, then we can perhaps
do a focused review.

Senator COBURN. Well, I am way over my time, and I want to
defer to my Ranking Member. I would just ask that you all submit
to this Committee what your management system is to capture, not
after the fact but to anticipate outliers in the future, because the
importance of that is creating the expectation on the ALJs that
they will operate within the bounds that they are asked to operate
within. And if there is no expectation, then there will not be any
change in performance. And so all I am asking is what is the sys-
tem and send it to me so we can look at it and analyze the manage-
ment system for that.

I understand the independence issue, but it does not change the
fact that if the expectation is I am free to do whatever I want in
the poorest quality that I want, like we saw on these 5,100 cases,
I would love to see somebody review those 5,100 cases just to see
what was the quality, because the samples that we got show a tre-
mendous high number of problems—not in terms of outcomes nec-
essarily but in terms of following your own guidelines on how those
cases are to be decided.

Thank you.

Senator LEVIN. Thank you, Senator Coburn.

Our Ranking Member, Senator Collins.

OPENING STATEMENT OF SENATOR COLLINS

Senator COLLINS. Thank you, Mr. Chairman.

First, let me commend you and Senator Coburn for undertaking
this investigation. I believe that there are very serious fairness and
fiscal issues that are at stake. The fairness issues are obviously
that we want to make sure that individuals who are unable to
work and meet the high standard of being unable to perform any
substantial gainful activity in the economy receive their benefits
and do so promptly. At the same time, we want to make sure that
those who do not qualify are not receiving benefits, and this is par-
ticularly important because of the fiscal issue.

As Dr. Coburn has reminded us, the trustees of the Social Secu-
rity system project that the disability insurance component of the
trust fund will be exhausted in the year 2016. That is truly alarm-
ing and calls upon us to make sure that those who do not meet the
standards are not receiving benefits as well as making sure that
those who do meet the standards receive their benefits.

Mr. Chairman, I suspect that you remember back in 1983 and
1984 that Senator Cohen and you did an in-depth investigation on
the Social Security Disability Program. I was a staffer on that in-
vestigation, and ironically, what we were looking at back then was
the fact that people who clearly lacked the ability to work were
being denied benefits unfairly. So it happens on both sides, and
that is why we have to be careful as we proceed here not only to
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preserve the independence of ALJs but to recognize that they are
an important check on a system that back in 1983 and 1984 pro-
duced outcomes that were just inexplicable. I remember one infa-
mous case was an individual who literally was in an iron lung and
was found to have work capacity. And so it does go both ways.

But that brings me to follow up on Dr. Coburn’s question on
outliers. Now, if the Wall Street Journal in its article last year was
able to identify this ALJ in West Virginia who approved 100 per-
cent of some 729 cases and then also indicated that there were 27
judges that awarded benefits 95 percent of the time, it seems to me
that, if the paper can come up with a system, Social Security ought
to be able to come up with a system that identifies outliers. And,
again, I want to emphasize there can be outliers on both sides.
There can be an ALJ who, for reasons that do not follow the stand-
ards, is turning down everybody as well as someone who is approv-
ing everyone.

But my question is very similar to Dr. Coburn’s. Doesn’t Social
Security have a system to identify outliers and then take a look at
their cases and see if more training is needed, if there is a dis-
regard for standards, if there perhaps is an alcohol or drug abuse
problem? There could be numerous reasons for it. Is there no sys-
tem now in place that automatically flags the true outliers? Judge
Jonas or Judge Bice, I am not sure which of you I should be direct-
ing this to.

Judge BICE. I will start, and then I will defer to Judge Jonas. We
do have a system where we can track the judges that are paying
a lot of cases or denying a lot of cases, producing a lot or producing
very little. We have good statistical data on that.

Senator COLLINS. But that is the number of cases.

Judge BICE. Right.

Senator COLLINS. That is a different issue.

Judge BICE. The quality is much more difficult to track, and I
will defer to Judge Jonas on that. But I want to mention one thing
in terms of expectations for our judges. This year I issued a memo
to our judges. We are not silent on what we expect our judges to
be doing in terms of quality. I issued a memo to all of our adjudica-
tors, administrative law judges and senior attorneys, as to what
they need to be doing, and it is many of the things that you found
in your report. We talked about that their decisions have to have
a very specific residual functional capacity, that they have to evalu-
ate all medical source statements, that they have to apply the law
and policy correctly. So we have gone through that, and we are
very, very clear in our message to our judges that we do expect
them to follow the policy, and we are giving them that information
when they are not.

But I will defer to Judge Jonas on the difficulties of tracking
quality.

Judge JoNAS. I will comment briefly before we go to the quality.
You noted that newspapers and others are able to look at data. So
the agency has been very transparent with the administrative law
judge data for a number of years, both in terms of the number of
cases issued and the outcomes. And I think that is an important
factor about making sure that the agency is transparent in what
it does.
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It is harder to evaluate whether the outcome was correct or not,
and that is where we do not have statistically valid data at the
local office level. In FY 2011, we did about 3,600 reviews under the
random sample selection criteria that is described in the regula-
tion. This year, we are doing close to 7,000 of those. But it still
gives us data that is only statistically valid at the regional level
and at the national level. But when we do those reviews, it raises
issues about individuals, so that does give us a chance to look more
deeply and, again, probe more deeply as to what might be hap-
pening. In fact——

Senator COLLINS. But then what happens? Say that an indi-
vidual ALJ as a result of that review appears not to be following
the law and regulations.

Judge JoONAS. This gives us an opportunity to do a focused qual-
ity review, but it is a post-effectuation review. It is not in line. I
did not make clear earlier the difference between the types of re-
views. Our Division of Quality is doing this random sample review
in a pre-effectuation level. So the own-motion review means that if
we take review, it is precluding effectuation of the benefits until we
decide whether that case either has to go back or can be effec-
tuated.

But in a post-effectuation review, our of Office of Quality Per-
formance as well as the Division of Quality can do a post-effec-
tuation focused review, a probe to see what might be happening.

Senator COLLINS. But do they?

Judge JONAS. And we do that. And when we get the results of
one of those reviews, the Division of Quality reports that to Judge
Bice, to me, and to the executives in ODAR for whatever edu-
cational or other sort of executive decisions we need to make about
that data.

Senator COLLINS. Well, let me give you an example of a system
that I think offers a model for you. In Maine, several years ago
there was a program that identified outliers among physicians who
Wered performing too many caesarean sections, and what hap-
pene

Senator COBURN. You are getting real personal here.

Senator COLLINS. Sorry about that. [Laughter.]

And it was an extremely effective program because statistical
analysis was used to identify the outliers, and then that physician
was counseled by other physicians who did ob/gyn work. And it was
astonishing to see within the next 2 years the physician who was
the outlier’s numbers dropped dramatically.

Similarly, I am told that Medicare has an extensive integrity pro-
gram to review the decisions of providers. It just seems to me you
could do more without compromising the professionalism, the inde-
pendence, the integrity of your program if you looked at models
that Medicare is using and that the medical profession is using.
And, again, I want to emphasize I think this goes both ways. We
do not want people who are just automatically turning down every-
one or doing only cursory reviews, as well as those who are auto-
matically approving everyone.

But what troubles me is your system, as you have described it,
does not seem rigorous enough to me to identify outliers, which I
think you could do easily statistically, and then have some sort of
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panel of ALJs review the cases. Because who knows? Maybe there
were a batch of cases where every single one of them did deserve
to be approved or every single one did deserve—so, but have some-
one take a look at the quality of the cases and whether the law,
the regulations, the best practices are being implemented. That is
what I think you need.

Judge JONAS. Senator, let me add something to what I said be-
fore as well. In my testimony, I talked about a vigorous data collec-
tion tool at the Appeals Council when we review cases, and it does
collect about 170 different types of errors. So we do have quite a
bit of data about this.

In my testimony I also discussed that we have been working with
the Administrative Conference of the United States, asking them
for recommendations in some areas, and this is actually one of
those areas in which we have asked them for some recommenda-
tions in terms of how we might better use the focused reviews for
identifying outliers and how that information would be appro-
priately used. We expect those recommendations by the end of the
year.

Senator COLLINS. Well, I am now over my time, but I just hope
you will make this a priority. There just seems to be a vagueness
in the system right now, and I think it could be tightened up using
the medical model I have described without in any way under-
mining the decisional independence of the ALJs.

Thank you, Mr. Chairman.

Senator LEVIN. I have a few more questions, and then we will
call on other Senators to see if they have additional questions.

My understanding of the Bellmon Review was that the court said
you could not look at outcomes and act against judges based on an
outcome survey. What you are telling us today is that you do a ran-
dom survey not of outcomes but of errors, in effect, error rates, and
where that random survey shows that there is a particular judge
that has a significant—or judges that have significant numbers of
errors, that then you do a focused review of those judges. Do I have
that right?

Judge JONAS. Senator, the random selection is selecting cases as
they come in. It is not identifying a particular ALJ.

Senator LEVIN. OK. But, however it selects them, if that turns
out that there is an indication that particular ALJs have a large
number of errors that you then can do a focused review of that
ALJ. Is that true?

Judge JONAS. The regulation that I was referring to is the pre-
effectuation random selection review. Post-effectuation, our focused
reviews are not just about ALJs. They can be about other partici-
pants in the hearing process. It might be about something we see
either through the random sampling reviews or through our denial
reviews, or it might be about a particular type of medical report we
see that is coming in. We have done focused reviews on those
issues.

Senator LEVIN. I think what Dr. Coburn was getting at—and I
am not sure I understand your answers—is that we see error rates,
that is what we are focused on, not outcomes but error rates, since
you have a way of determining errors, you have standards, and if
they are not met, there are errors. How do you get to judges that
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have large error rates? Put aside outcomes. It does not mean they
are wrong. Just error rates. How do you get to those judges that
have large numbers of errors?

Judge BICE. Do you mean how do we find them?

Senator LEVIN. Yes. He used the word “anecdotal.” So far that
is about what I see as anecdotal. I do not see that there is any kind
of a management process, which is what I think he was getting at,
to try to find those ALJs to take initiative or to affirmatively look
for ALJs that have large numbers of error rates.

Judge JONAS. So, Senator, let me address it this way. Until we
reinstituted the quality review of favorable decisions in 2011, our
focus would have been principally on reviewing those denial deci-
sions. That is when we would have seen a decision for review as
to whether or not there was a mistake or an error in terms of
whether they were following the policy. So in my testimony, I men-
tioned the feedback from that. So if we identified in those reviews
that there was some sort of policy problem with them, the feedback
to the ALJ was typically a remand to that individual.

When the Commissioner authorized us to reinstitute the Division
of Quality to look at favorables, that is what gave us the oppor-
tunity to start looking at the favorables in a systematic way into
this random sample that you then identify where are those signifi-
cant problems. And that is at a national level that we are having
that conversation.

I think Judge Bice could certainly comment at a local level.
There has always been a discussion about the quality of decisions.

Judge BICE. Right, and I think what

Senator LEVIN. It is only one at a time. I may be wrong.

Judge BICE. OK. Yes, and I think it is important that through
the requests for review, the reviews of denials and remands, we are
able to identify some ALJs or other adjudicators with issues and
that we might then look at that in more depth.

Senator LEVIN. Let me interrupt because I think maybe I am not
really understanding what you are saying. I think the question is—
to me it sounds anecdotal. Is there a way—and I do not want to
misstate Dr. Coburn’s question because he states them better than
I can. But the way I understand it, there is no management tool
that is in place to affirmatively take the initiative to identify ALdJs
with large error rates. Is that accurate? And if so, can that be put
in place? You cannot, obviously, go through millions of cases or
hundreds of thousands of cases and look at every single case to de-
termine whether or not there is an error rate, whatever your hun-
dreds of thousands number, you cannot do that. I do not think. But
is there not some way that you can identify ALJs, taking an affirm-
ative action, taking the initiative to identify the ALJs that have a
large number of error rates? He asked you, I think, to do that for
the record. I will put that question that way. It does not exist now,
obviously, or else you would have said it exists.

Judge JONAS. Let me summarize this, and perhaps it links back
to my testimony. The fundamental way in which we improve qual-
ity and address these issues is to capture data, and so we capture
structured data with these tools that we developed that were avail-
able to the Appeals Council beginning in 2008 and 2009. That is
our foundation for quality, for identifying quality problems. So we
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build on that structured data. We capture that, analyze that data
to decide and to look at the various offices, various ALJs.

We then can do the focused review to probe more deeply on a
particular issue, particular area, particular type of disability, and
that is what allows us then to go back and address that by building
these policy-compliant tools like the electronic bench book that
would then facilitate the appropriate action by the ALJ.

Senator LEVIN. I understand. That does not get to what I am
asking about, and if there is a way of doing that, I think we would
like to know, and if not, tell us why not.

Two other quick questions. One, there seemed to be very signifi-
cant differences in the regions. Region VIII has a 15-percent error
rate, according to this chart. Region VI has a 26-percent error rate.
One in four cases were problematic—in other words, not wrong or
right but problematic. Can you tell us why there is such a big dif-
ference between Region VIII and Region VI?

Judge BICE. I noticed the same thing. We have gotten this data.
It is something I would like to explore, but I have not gone there
yet, and I do not know if Judge Jonas has done anything at the
Appeals Council.

hSenator LEVIN. Would you let us know the answer after you look
that up.

Judge Jonas. We will provide that.!

Senator LEVIN. Let us know what you find.

Finally, on the government representative issue, I believe that,
Judge Bice, you were a government representative, if I understand
what I heard.

Judge BICE. Yes.

Senator LEVIN. And this was some years ago. Can you give us
your experience. There was some kind of a pilot project, was there,
back in—was it as early as the 1980s?

Judge BICE. Yes, it was. We briefed the Senate Finance Com-
mittee on much of this information. But during the 1980s—I be-
lieve it began in 1982—the agency tried a pilot where there was
a government representative at the hearing at selected hearing of-
fices. I participated in the pilot from 1984 to 1987.

During the course of the pilot, there was a U.S. district court
case, Sallings, that enjoined the project, and subsequently the
agency discontinued the project because of the interruption caused
by the court case and because of fiscal constraints.

Congress originally supported the project, but as it was devel-
oping and proceeding, there was a lot of congressional opposition
to that, and, in fact——

Senator LEVIN. What is your personal experience?

Judge BICE. My personal experience? I can tell you a little bit
about what I did.

Senator LEVIN. No. Just what did you find? Did you find it use-
ful? Not useful?

Judge BICE. We were present in the hearing, questioned the wit-
nesses. We reviewed the cases ahead of time. We could request evi-
dence. Overall, I did not see a significant difference in the case out-
comes or in the timeliness of the decisions. Again, these are com-

1See Exhibit No. 23 which appears in the Appendix on page 900.
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plicated cases with substantial evidence on either side. There were
a handful of cases where I know I made a difference, but by and
large, I did not see a significant change in the outcome of the hear-
ings.

Senator LEVIN. OK. Dr. Coburn.

Senator COBURN. I just want to go back to one of the things
that—we are concerned about high denials as well as high approv-
als. But the one thing this study found is the judge that did the
most cases had the highest approval rate. The one doing 5,100
cases over 3 years approved almost all of them. And what we are
hearing today is you have no system to capture that or to manage
that. And so I look forward to your commitment to return to us
what your management system is for that.

One of the things in discussing with the ALJs was the pressure
to decide cases. One of the factors we heard in talking with them
is there is pressure to get it decided and to get it decided quickly.
Do you think ALJs can sometimes feel pressured to move faster
than they would like? In other words, the pressure is so great that
the attention to the case becomes sacrificed because of the pressure
to move the case? One, where is the pressure coming from? From
the agency or somewhere else? Each judge is expected, I think, to
decide somewhere between 500 and 700 cases a year. That would
imply to me, given the depth of the complexity as well as the mass
of the paper, that they are going to have to move quickly to be able
to do that. Is 500 to 700 cases a reasonable demand? And are there
not pressures—are there not results from the pressure to move
cases quickly, just taking in human nature, that might increase the
error rate?

Judge BICE. Thank you. In 2007, Judge Cristaudo, who was the
Chief Administrative Law Judge at the time, asked judges to do
500 to 700 decisions a year, but it was very important that he
asked 500 to 700 legally sufficient decisions a year. That has not
increased. We have not increased that expectation. It still to this
day is 500 to 700 cases.

We have invested a lot in the training of our judges. We provide
them with lots of tools. They are not working in isolation. The case
is developed before it comes to them. It might have been reviewed
by a senior attorney. They have senior attorneys available to them
to assist with that.

My personal experience is I have been able to do over 500 cases
in a year in a legally sufficient manner. And I can say that in 2007
there were 46 percent of our judges that were within that range.
There are now 77 percent as of the end of FY 2011. And that was
without an uptick in the allowance rate. So I do think it is fair and
reasonable. I think the judges have to work hard at it, but I am
giving them those tools. And I am very, very careful in my mes-
saging that I always want judges to do legally sufficient decisions.
When I talk to judges about moving a case, I always tell them, “If
it is ready to be decided, you need to decide it.” And I want them
to decide it and move it along quickly at that point. But if judges
need the case developed, they should develop the case, again, in an
efficient manner. They should get the evidence that they need. If
they need additional medical evidence or a consultative examina-
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tio(ril, they should do that. They should do a really good hearing
an

Senator COBURN. But you all have limited judges on getting the
evidence they need because you have told them they cannot use the
Minnesota Multiphasic Personal Test.

Judge BICE. That is one exam, but they do have the right to re-
quest the medical evidence if the claimant does not submit it or a
consultative exam.

Senator COBURN. I know you are not a doctor.

Judge BICE. Right.

Senator COBURN. But you are much better. You are a judge—the
point being that is key medical evidence that is recognized world-
wide as a standard with which physicians make judgments all the
time. And when we limit—you say you take the time to develop the
case, to mature the case, and then you limit what—the other thing
is you have limited—they cannot use any social media. So if some-
body is out riding a horse, roping a calf, but they are making a
claim for totally disabled and they have got Facebook showing
them do that, you are telling the judge, “You cannot look at that.”
I mean, that is part of the rules of Social Security today.

Is there a limitation on the number of cases that the judge can
see a year?

Judge BICE. Yes. Twelve hundred.

Senator COBURN. So how did our judge in Oklahoma City do
1,500 and 1,600 a year?

Judge BICE. Because Commissioner Astrue for the first time lim-
ited the number of cases that a judge can be assigned last summer,
and he limited it to 1,200 because of the concern of judges doing
a high number of cases. And so we have implemented that. We will
not assign more than 100 cases to a judge in any 1 month so that
they can work on an even basis. And we do look at the judges that
have high numbers. We have looked at their allowance rates. Not
everyone that produced high numbers had a high allowance rate,
and some had, in fact, a very low allowance rate.

So we are looking at those dynamics, but we capped them at
1,200, and we continue to monitor that monthly.

Senator COBURN. OK. My other in regards to that is if a judge
is doing 1,200 cases a year, that is three cases a day—actually,
that is more than three cases a day. That is three cases a day, 365
days a year, three-plus cases. Average background is 500 pages.
How in the world can they possibly do that?

Judge BICE. I am not going to speak for those individual judges.
Again, this was a cap. My expectation is 500 to 700 cases, and I
have always told the judges, “I do not want you doing more if you
cannot do them in a legally sufficient manner.” But I know many
of our judges have developed very efficient means of reviewing the
record. We have a lot of electronic tools. The case comes to them
exhibited. The medical records are marked with whom they came
from, the dates they came from. There is case data that is available
electronically, a cover sheet that the legal assistants prepare for
them outlining a lot of the information. They have senior attorneys
available to help them.

Senator COBURN. Yet our study shows 25 percent of those cases
did not look at the complete record.
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Judge BICE. And we are encouraging our judges to do that. That
is our expectation. We are training them on how to do that.

Senator COBURN. All right. I want to cover one more topic, and
you may have to defer on that, and that is fine. The outdated job
list, cases filed show that the DDS examiners and the ALJs relied
on the Dictionary of Occupational Titles. When was that last re-
vised? It occurred in 19777 That was before Facebook, iPads, com-
puters generally throughout every bit of our commerce. And so So-
cial Security has a plan that is going to cost $108 million to create
a new OIS system that will not be ready until 2016.

Are you familiar with the Department of Labor’s O'NET system?

Judge BICE. Yes, I have been on it.

Senator COBURN. And so why is that, first of all, not sufficient,
one? And in what way specifically is it not sufficient? And, number
two, why should we take $108 million to create a new system out
here for Social Security when we could use O'NET and put that
$108 million into speeding up the processing and the availability
for people’s adjudication of claims?

Judge BICE. And you are correct, that is outside my area of ex-
pertise, so I would like to defer and get back to you on the record
with that answer.

Senator COBURN. Judge Jonas, do you have any comments on
that?

Judge JoNAS. Senator Coburn, I think we all agree it is an out-
dated resource. I am aware that we have recently signed an agree-
ment with the Department of Labor to build on something they al-
ready have. I am not aware of the details about this, but we will
provide that for the record.!

Senator COBURN. OK. I just want everybody in the hearing room
to understand. We have a system. It is outdated. The Department
of Labor has a system. Maybe it is going to be modified. In the era
of trillion-dollar deficits that both Republicans and Democrats can
claim responsibility for, $108 million to create a list of jobs in our
economy, does anybody think that might be a little high besides
me, $108 million for a list of jobs when we have got a database at
the Department of Labor that lists all the jobs? Does anybody have
any comment on that?

Judge JoNas. I think we would prefer to get back to you on the
record.

Senator COBURN. OK. Do you think it is quite remarkable that
our list of jobs that we are using now at the Social Security system
has no computer-related jobs in it for comparison, since the defini-
tion of “disability” is there is no job in the economy that you can
perform?

Judge BICE. One of the things that we do at the hearing level
is we do have a vocational expert there, and we can rely on their
testimony and their expertise.

Senator COBURN. So the assumption is they would be additive to
the old system that we have today.

Jgdge Bice. Right, and they might explain why it is in conflict
with——

1See Exhibit No. 23 which appears in the Appendix on page 900.
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Senator COBURN. And do you see that—I would ask Judge Jonas
this. In your review of both approved and denied claims, do you see
the utilization of that effectively representing the jobs in the econ-
omy today?

Judge BICE. I do not think I have that detailed information of
what we have seen.

Senator COBURN. OK. All right. Well, that is fair. That is fair.

One last question. Since 1980, the number of claimants that are
represented by attorneys has doubled in terms of the actual num-
ber of cases. Why is that?

Judge BICE. I do not have an explanation for that.

Senator COBURN. You do not dispute the number, though?

Judge BICE. I do not have that data, so I cannot agree or dis-
agree with it. We could get that for you or look at that. I can tell
you as a judge, we do advise unrepresented claimants of their right
to representation, but we are neutral. We neither recommend nor
discourage. We just tell them of the right.

Senator COBURN. All right. Thank you, Mr. Chairman.

Senator LEVIN. Thank you very much, Dr. Coburn. Our two wit-
nesses, thank you both for—oh, I am sorry. I did not see you come
back.

Senator COLLINS. That is OK.

Senator LEVIN. I saw you leave, but I did not see you come back.
I apologize. Senator Collins.

Senator COLLINS. I am stealth-like. [Laughter.]

I will just ask one question, and it is a philosophical question.
The Supreme Court has described the Social Security Administra-
tion’s administrative process as “unusually protective of the claim-
ant.”

First of all, do you agree that the disability determination and
appeals process as it currently stands is structured in a way that
tends to favor the claimant? And a related question: If you do
agree, is that the way that it should be? Judge Jonas, we will start
with you.

Judge JONAS. Thank you, Senator. I agree that our policies are
structured in a way—and I think Judge Bice just mentioned the
notion about making sure that the claimant is aware of their rights
so that they are protected. We look at that in terms of reviewing
cases at the appellate level to ensure that the claimant’s due proc-
ess rights are protected.

It is certainly a culture in which we recognize that individuals
can come without needing someone else with them and that we will
look at them. It is protective, I would agree.

Senator COLLINS. And my second question is: Should it be? The
reason I ask that is I believe one of the recommendations that has
been made in this report is to have a government representative
at the ALJ hearing. And I am trying to decide whether that is a
good idea or not, whether that would change it into more of an ad-
versarial proceeding, which I do not think really is the goal of the
process, or whether that government representative is needed to
bring more balance into the process and to ensure that the tax-
payers’ interest is represented. So, again, I have not reached a con-
clusion on that, but when I look at what the Supreme Court said
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and your response, Judge Jonas, I am trying to evaluate that rec-
ommendation in the report.

Judge BICE. I will just give you a little background. I do not
know if you heard it before, but during the 1980s there was a pilot
of the government representative project. So we have had some ex-
perience with that. There was a district court case that enjoined
the process, and we discontinued it. We have not pursued it. Con-
gress was in support of it originally. During the pilot, there was
congressional opposition.

We are always looking to improve our processes and our hear-
ings, but we want them to be fair, accurate, and efficient. We are
not sure whether a government representative approach can be
crafted that would meet those principles.

Senator COLLINS. So what would your concerns be? How would
it undermine fairness, for example?

Judge BICE. I do not have any official position on that. I am just
saying that is kind of what our broad views are given the experi-
ence in the 1980s.

Senator COLLINS. Well, let me just end my questions by saying
that it would be helpful to me if you take a close look at the rec-
ommendations that were included in this report and provide us
with your official reaction to the recommendations as we all seek
to achieve the goal of a system that is financially responsible, fair
and equitable, and that provides benefits to those who meet the re-
quirements in the law, but does not provide benefits to those who
do not. We need to make sure we are fulfilling both goals.

Thank you, Mr. Chairman.

Senator LEVIN. I wonder if it would be agreeable to you, Senator,
and also to Dr. Coburn, if we ask actually the Social Security Ad-
ministration for their reaction officially to the recommendations in
the report rather than to ask these witnesses.

Senator COBURN. I am fine with that.

Senator COLLINS. That is probably a better approach, but if our
witnesses have any insights that they would like to share with us
as they think more deeply about that, I would welcome that also
since they are on the front lines.

Senator LEVIN. All right.

Senator COLLINS. Thank you.

Senator LEVIN. We would then add that, welcoming your insights
on that question or any other question that we have asked, and
there will be questions for the records, and we will send along to
the Social Security Administration a request that they give us
their

Senator COBURN. I would just add, a timely response is impor-
tant to me. Oftentimes what happens in Committee hearings is we
get an answer back 6 months later. I would consider that untimely.
I just would let you know that.

Senator LEVIN. To put a finer point on that, we would appreciate
your response in 30 days to that question, and we will ask the So-
cial Security Administration to give us their official response rel-
ative to the recommendations or any other comments they may
have within 30 days as well. We thank you both, and we go to our
next panel.
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We now will call our second panel of witnesses for this morning’s
hearing: Judge Douglas Stults, the Hearing Office Chief Adminis-
trative Law Judge at the Office of Disability Adjudication and Re-
view of the Social Security Administration in Oklahoma City;
Judge Thomas W. Erwin, the Hearing Office Chief Administrative
Law Judge at the Office of Disability Adjudication and Review in
Roanoke, Virginia; and, finally Judge Ollie L. Garmon, III, the Re-
gional Chief Administrative Law Judge (Region IV) at the Office of
Disability Adjudication and Review of the SSA in Atlanta, Georgia.

We appreciate all of you being with us this morning, and, again,
we look forward to your testimony. Pursuant to Rule VI, which I
believe you hear because I think you all were in the room, all of
our witnesses who testify before this Subcommittee are required to
be sworn, so we would ask you to please stand, raise your right
hand.

Do you swear that the testimony that you will give before this
Subcommittee will be the truth, the whole truth, and nothing but
the truth, so help you God?

Judge StuLTS. I do.

Judge ERWIN. I do.

Judge GARMON. I do.

Senator LEVIN. Thank you. The same timing system will be in ef-
fect. You will see a yellow light come on one minute before the red
lights comes on, and we would ask that you limit your oral testi-
mony to no more than 7 minutes, and your written testimony will
be made part of the record.

I think, Judge Stults, we have you going first, followed by Judge
Erwin and then Judge Garmon. Judge Stults.

TESTIMONY OF JUDGE DOUGLAS S. STULTS,! HEARING OF-
FICE CHIEF ADMINISTRATIVE LAW JUDGE, OFFICE OF DIS-
ABILITY ADJUDICATION AND REVIEW, SOCIAL SECURITY
ADMINISTRATION, OKLAHOMA CITY, OKLAHOMA

Judge STULTS. Well, thank you, Mr. Chairman, Ranking Member
Coburn, and Members of the Subcommittee. My name is Doug
Stults, and I am the Hearing Office Chief Administrative Law
Judge (HOCALJ) for the Oklahoma City, Oklahoma, Hearing Of-
fice. I have 4 years and 5 months of experience as an administra-
tive law judge, and I have served 3 years and 9 months as chief
judge of the Oklahoma City Hearing Office.

Prior to becoming an administrative law judge, I worked at the
Oklahoma City Hearing Office for 12 years, 3 years as the hearing
office director, 5 years as a group supervisor, and 4 years as an at-
torney-advisor. Prior to working for ODAR, I was a staff attorney
for the UAW Legal Services in Oklahoma City for about 7% years,
and prior to that I practiced law in central Oklahoma for about 82
years.

The Oklahoma City Hearing Office primarily serves central and
western Oklahoma, specifically Oklahoma City, Lawton, Ardmore,
and Clinton, Oklahoma, as well as Wichita Falls, Texas, and Santa
Fe, New Mexico. Thus, the claimants served by the Oklahoma City

1The prepared statement of Judge Stults appears in the Appendix on page 77.
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Hearing Office live in urban, suburban, and rural areas and are of
diverse cultural and economic backgrounds.

The Oklahoma City Hearing Office is presently staffed with 13
administrative law judges, supported by 59 staff, specifically one
hearing office director, four group supervisors, one administrative
assistant, two hearing office systems administrators, 12 senior at-
torneys; three attorney-advisors, six paralegal-analysts, three lead
case technicians, 13 senior case technicians; six case technicians;
four case intake analysis; and two contact representatives. Fifty-
seven percent of our employees in Oklahoma City have 6 or more
years of ODAR experience and 39 percent have 16 or more years
of ODAR experience, myself included.

In fiscal year 2011, the Oklahoma City Hearing Office achieved
our regionally set dispositional goal, with 7,216 claimants served.
We also completed all of our aged cases, which were defined as 750
days old. Thus far in fiscal year 2012, we have served 6,317 claim-
ants. Through the end of July of 2012, Oklahoma City administra-
tive law judges’ dispositions have averaged 37.8 percent fully favor-
able, 3.2 percent partially favorable, 41.7 percent unfavorable, and
17.2 percent dismissals. Further, through the end of August of
2012, the Oklahoma City Hearing Office has had an average proc-
essing time of cases of 381 days. Our average cases pending per
ALJ in the office is 591 days. The average age of pending cases
overall is 258 days. Cases under 365 days old are 76 percent. Our
receipts per day per ALJ are 2.31; hearing scheduled per day per
ALJ is 2.39; and then hearings actually held per ALJ is 1.79, mak-
ing a heard-to-scheduled ratio of 75 percent. Our dispositions per
day per ALJ thus far in fiscal year 2012 is 2.15, and our disposi-
tions-to receipt ratio is 103 percent.

As the Hearing Office Chief Judge, I strive to ensure that my
hearing office handles hearing requests in an orderly manner. I
discuss ALJ workload and case assignment regularly with our
hearing office director, who oversees the direction of our staff in-
volved in preparing cases for hearing. Generally, cases are worked
up for hearing in hearing request order date, with the oldest cases
prepared first. Our hearing office director then randomly assigns a
minimum number of cases to each of our Oklahoma City ALJs, at
least 40 cases per month so far this fiscal year. I personally use
our agency’s technology to manage performance, quality, and pro-
ductivity of our ALJs, mainly with the help of our Case Processing
Management System and Disability Adjudication Reporting Tools
(DART), including the “How MI Doing” and the ODAR Manage-
ment Information Dashboard. My top priorities include the han-
dling of our oldest cases, the number of hearings scheduled and
held by each ALJ, the pending of each ALJ, and our monthly
dispositional totals. I pass on general information concerning each
of these categories to all of our ALJs and then pass on specific in-
formation to individual ALJs as necessary.

I endeavor to work closely with our Oklahoma City ALdJs. I have
an unconditional open-door policy. I speak with all of our ALJs,
both formally and informally, concerning questions, problems, or
suggestions that they may have regarding individual cases as well
as office policies and procedures. I regularly send emails to clarify
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issues and procedures for our ALJs and also to share general infor-
mation.

Now, while ALJs have qualified decisional independence under
the Administrative Procedure Act, they must decide cases based
upon the facts in each case and in accordance with agency policy.
If T see a performance or quality issue with an ALJ in my office
that I need to address, I will discuss that issue with the judge as
soon as possible to ensure that the ALJ’s actions are consistent
with agency policy, and that the ALJ is performing at an accept-
able level of productivity. While I exercise appropriate management
oversight of the ALJs in my office and can take a number of actions
to help ALJs improve their performance, I cannot and I do not
interfere with or influence the ultimate decision in any case. In ad-
dition to my managerial duties, I hold hearings for disability cases
regularly.

I thank you for the opportunity to be here today, and I will be
happy to answer any questions that you may have of me.

Senator LEVIN. Thank you very much, Judge Stults. Judge
Erwin.

TESTIMONY OF JUDGE THOMAS ERWIN,! HEARING OFFICE
CHIEF ADMINISTRATIVE LAW JUDGE, OFFICE OF DIS-
ABILITY ADJUDICATION AND REVIEW, SOCIAL SECURITY
ADMINISTRATION, ROANOKE, VIRGINIA

Judge ERWIN. Thank you, Mr. Chairman, Ranking Member
Coburn, and Members of the Subcommittee. My name is Thomas
Erwin, and I serve as the Chief Administrative Law Judge for the
Roanoke, Virginia, Hearing Office. I have a little more than 3 years
?Af experience as an ALJ and 1-1/2 years as a Hearing Office Chief

LdJ.

Prior to becoming an ALJ, I was an attorney-advisor in the Roa-
noke, Virginia, Office of Disability Adjudication and Review for 3
years. Before joining the Social Security Administration, I served
as a U.S. Navy JAG attorney on active duty for 5 years in San
Diego and Port Hueneme, California, and was appointed as the Of-
ficer in Charge of the Naval Legal Service Office Branch Office in
Port Hueneme. One of my duties in the Navy was to serve as crimi-
nal defense counsel in courts-martial cases; so yes, Tom Cruise did
play me in the movie “A Few Good Men.” [Laughter.]

I then worked in private practice in Southern California as a cer-
tified specialist in family law prior to joining the Social Security
Administration in 2006.

The Roanoke, Virginia, Hearing Office serves a broad area of
southwest Virginia and southeast West Virginia. This service area
is a part of a cultural region commonly known as Appalachia. The
region’s economy, once highly dependent on mining, forestry, agri-
culture, chemical industries, and heavy industry, has become more
diversified in recent times.

The Roanoke Hearing Office has eight ALdJs, three of whom have
fewer than 2 years of experience on the job. The newest judge has
been with the office only since June of this year.

1The prepared statement of Judge Erwin appears in the Appendix on page 80.
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The office has had significant ALJ turnover over the past several
years and has lost eight judges to transfer or retirement. Social Se-
curity has assigned eight new judges in the same period; seven of
these judges were new to the position or had less than 1 year of
experience as an ALJ when they reported. The office has 48 em-
ployees.

For fiscal year 2012, through August, the Roanoke Hearing Of-
fice has received 3,690 hearing requests, an average of 335 cases
per month. We have issued 3,643 decisions, so we have processed
close to 99 percent of our total receipts. We have just under 4,700
cases pending in our office, an average of over 580 cases pending
per judge. Our average processing time is 432 days from the re-
quest for hearing to decision.

The Roanoke hearing office has an allowance rate of 57 percent
for fiscal year 2012. The judges have an allowance rate of 55 per-
cent, with most of the judges having an allowance rate between 45
and 57 percent. The difference in allowance percentages between
the overall office rate and the judges represents favorable decisions
processed by our senior attorneys.

As a chief judge, it is my job to make sure that the office func-
tions smoothly and that we process cases fairly and efficiently. I
strive to ensure that my hearing office handles hearing requests in
an orderly manner. I work with three other office managers to
make sure cases are worked up and ready for a hearing, that they
are assigned to judges to allow them to hold hearings, and that
writers draft legally sufficient decisions. I monitor the workloads of
the judges to make sure they have sufficient cases at various
stages of the process to allow them to review cases before sched-
uling, hold hearings, and issue decisions.

A hearing office has many working parts, all of which need to op-
erate smoothly to maintain both quality and productivity. The sen-
ior case technicians prepare the files and get them ready for hear-
ing; the judges hold the hearings; and then the writers must draft,
based on the directions they receive from the judges, legally suffi-
cient and defensible decisions. As chief judge, I work with my fel-
low supervisors to manage performance, quality, and productivity
at each phase of a case’s development and resolution.

I work with the ALJs in the office to make sure they are aware
of monthly and yearly goals, that they move cases through each
stage of the process in a timely manner, and that they issue quality
decisions as quickly as possible. If the judges are having a problem,
I help them resolve the issue so that they can continue doing their
job. I try to lead by example.

While ALJs have qualified decisional independence under the
Administrative Procedure Act, they must decide cases based on the
facts in each case and in accordance with the agency’s policy. If I
see a performance or quality issue with an ALJ that I need to ad-
dress, I will discuss the issue with the judge as soon as possible
to ensure that the ALJ’s actions are consistent with the agency’s
policy and that the ALJ is performing at an acceptable level of pro-
ductivity. While I exercise appropriate management oversight over
the ALJs in my office and can take a number of actions to help
ALJs improve their performance, I cannot and do not interfere with
or influence the ultimate decision in any case.
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Thank you for the opportunity to be here today. I would be happy
to answer any questions that you have.
Senator LEVIN. Thank you very much, Judge. Judge Garmon.

TESTIMONY OF JUDGE OLLIE L. GARMON III,! REGIONAL
CHIEF ADMINISTRATIVE LAW JUDGE, ATLANTA REGION, OF-
FICE OF DISABILITY ADJUDICATION AND REVIEW, SOCIAL
SECURITY ADMINISTRATION, ATLANTA, GEORGIA

Judge GARMON. Thank you, Mr. Chairman, Ranking Member
Coburn, and Members of the Subcommittee, my name is Ollie L.
Garmon III, and I serve as the Regional Chief Administrative Law
Judge in Region IV, which is commonly known as the Atlanta Re-
gion. The Montgomery, Alabama, Hearing Office is one of the of-
fices in the Atlanta Region. I have 21 years’ experience as an ALdJ,
3 years as a hearing office chief, 4 years as an assistant to the re-
gional chief, and 9 years as the regional chief judge.

As the regional chief judge, I provide general oversight for all
program and administrative matters concerning our hearings proc-
ess in the Atlanta Region. The Atlanta Region is composed of 37
hearing offices, nearly 400 administrative law judges, and a total
staff of nearly 2,300 people in the following eight States: Alabama,
Florida, Georgia, Kentucky, Mississippi, North Carolina, South
Carolina, and Tennessee. This region serves a population of about
60 million citizens. We have approximately 25 percent of the agen-
cy’s hearings caseload, which results in more than 200,000 deci-
sions per year.

I began my legal career in the private sector as an associate for
a law firm; I then became a sole practitioner, after which I orga-
nized and was a partner in a law firm. During this same time, I
served in the public sector as a city attorney and was elected coun-
ty prosecuting attorney for a 4-year term. In 1979, I was elected
to a 4-year term to a full-time judicial position of county court
judge where I also served as a juvenile court judge. Afterwards, 1
was appointed by the Governor of the State of Mississippi to the
position of Commissioner of the Mississippi Workers’ Compensation
Commission for a 6-year term.

One of the hearing offices in Region IV is located in Montgomery,
Alabama. The Montgomery Office’s service area includes Alexander
City, Anniston, Auburn, Demopolis, Montgomery, Opelika, Selma,
and Tuskegee. The Montgomery Office currently has ten judges.
We expect two new judges to report for duty on September the 24th
of this year. The support staff for the ALJs includes a mix of attor-
ney-advisors, paralegal specialists, and legal assistants. We have
hired at least half of this office’s staff within the past 3 years. The
office has a high transfer rate for ALJs, who frequently request re-
assignment to other offices.

In fiscal year 2011, the Montgomery Office received 8,357 cases
for adjudication and issued 7,252 dispositions. In fiscal year 2012
to date, the office has received 6,540 cases for adjudication and
issued 6,246 decisions. The Montgomery Office currently has 8,323
cases pending, and the current average processing time is 430
days. The rate of average dispositions per ALJ per day is 2.37.

1The prepared statement of Judge Garmon appears in the Appendix on page 83.
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Let me emphasize that while I can take actions to ensure that
ALJs move their caseloads and apply the law and our policies cor-
rectly, the Administrative Procedure Act grants all ALJs qualified
decisional independence. Qualified decisional independence means
that ALJs must be impartial in conducting hearings. They must de-
cide cases based on the facts in each case and in accordance with
the agency’s policy, as set out in the regulations, rulings, and other
policy statements. It means, however, that ALJs make their deci-
sions free from agency pressure or pressure by a party to decide a
particular case, or a particular percentage of cases, in a particular
way. If we see a performance or quality issue with an ALJ that we
need to address, we will discuss the issue with the judge as soon
as possible to ensure that the ALJ’s actions are consistent with the
agency’s policy and that the ALJ is performing at an acceptable
level of productivity. While we exercise appropriate management
oversight over the ALJs in our offices and can take a number of
actions to help the ALJs improve their performance, we cannot and
do not interfere with or influence the ultimate decision in the case.

Thank you for the opportunity to be here today, and I would be
happy to answer any questions that you may have.

Senator LEVIN. Thank you so much, Judge Garmon.

Let me start by asking the same question that I asked of our ear-
lier panel. If you take a look at Exhibit 22,1 which is the 2011 re-
port issued by the Social Security Administration’s Quality Divi-
sion—are we short a book up there?

This is the Final Actions Report, the Division of Quality, and it
shows that in your regions the error rate, I guess—we will simplify
it—was 24 percent in Region III, 23 percent in Region IV, and 26
percent in Region VI. The national average is 22 percent.

Were you aware of this report prior to the hearing? Was this
made available to you before we let you know that we wanted you
to testify? And were you familiar with it before that time? Judge
Stults.

Judge STULTS. Yes, I was aware of it. I had seen it.

Senator LEVIN. Good. Judge Erwin.

Judge ERWIN. Yes, sir.

Senator LEVIN. Judge Garmon.

Judge GARMON. Yes, sir.

Senator LEVIN. And what was your reaction to it, Judge Stults?

Judge StULTS. Well, I would begin by saying this is just one of
many tools that is at the disposal of a hearing office chief judge to
determine quality. This is important. There are policy issues that
are not well covered in decisions, certainly as well as they should
be. Another such tool is something I mentioned in my opening re-
marks. Recently the agency has given us access to look at our AC
affirmation rates, the How MI Doing. I have used that as a tool be-
cause it now is looking more at unfavorable cases, but generally I
have found that if a judge is doing quality unfavorables, they are
probably doing quality favorables as well. But, quite frankly, per-
haps the best gauge of quality within a hearing office is the staff
itself, decision writers in particular. They are going to come to
management in general, and they will come to me in particular and

1See Exhibit 22, which appears in the Appendix on page 889.
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tell me what problems any particular ALJ may have both in their
conduct of a hearing and/or in their decisional instructions.

Senator LEVIN. Judge Erwin, what was your reaction to the re-
port?

Judge ERWIN. Well, I think I was a little fortunate in that the
Roanoke Office had closer to a 10-percent error rate, so I was glad
to see that coming out of my office. I also think that we have all
talked about

Senator LEVIN. Your office was much lower than the other offices
in the region? Is that what you were

Judge ERWIN. That is what my understanding was, yes, when I
saw the report.

Senator LEVIN. OK.

Judge ERWIN. So I just happened to be fortunate there.

Senator LEVIN. So your reaction was relief? [Laughter.]

Judge ERWIN. I lost my train of thought for a minute. This is one
tool that we have. I think we have all discussed and acknowledged
that this does not talk about whether the decision was correct, but
whether there was an error in the policy. A lot of times what we
have to talk about when we are at the front lines and writing cases
is about a balance, trying to do quantity and trying to do quality.

In the past, as a decision writer, I can say that I was writing de-
cisions between 2006 and 2009, which is when a lot of the cases
you reviewed were happening. A lot of times we were told a fully
favorable decision is where you save time. So I would not be sur-
prised if you looked at some of my old decisions and I did not
evaluate every opinion that was in the record and cite every con-
flicting evidence because we were giving greater emphasis—and we
still have the writers give greater emphasis—to the unfavorable de-
cisions.

So, again, it goes down to quantity versus quality. Again, I would
say I was a little surprised to see that the number was that high,
but, again, we would need to get into the nature of the decision to
see whether the decision itself was correct. And it seems like what
we have got is more a problem of documentation and making sure
the decision instructions and the decisions themselves comply with
the policies as opposed to worrying about the results here, again,
making sure that the decisions themselves are better written. And
I can say that Judge Bice, our Chief Judge, has recently this year,
through trainings and directives, stressed that. And I have had
meetings with my judges and my decision writers to stress that a
favorable decision needs to have a fully articulated residual func-
tional capacity, and it needs to be supported with documentation.

Senator LEVIN. Judge Garmon.

Judge GARMON. Well, I guess humorously I would say that I was
happy I was not on top of the list, but also sad at the same time
that we were not lower than we were as far as personal feelings
went.

But, of course, again, it brings forth the admonition that we have
got to be more careful, and we agree with you with regard to the
quality of the decisions that are going out the door and the possible
problems. And with the number of offices that we have in our re-
gion, of course, we had some that were higher, some that were




39

lower, a mix, as you might imagine. So, yes, we are aware of this,
certainly working on this.

Senator LEVIN. If you were given the so-called error rate ALJ by
ALJ rather than office by office, would that help you in terms of
your counseling with the ALJs? If you knew that there was an ALJ
that had insufficient findings in 40 percent of the cases and you
had another ALJ that was insufficient in 5 percent of the cases,
would that not give you some guidance as to which of your ALJs
needed some additional counseling and training? Would it be help-
ful to know those judge by judge? Judge Stults.

Judge STULTS. Yes, and, in fact, we have that. Again, as I said
a second ago, under our DART report, the “How MI Doing,” it
breaks down for the HOCALJ the AC affirmation rate for every
judge in my office, and that started this summer. I have used that
for three different judges—two informal discussions, one formal dis-
cussion. And at least I believe it was effective in bringing to the
attention of two of those judges that they were making mistakes
they were not aware of. So I was very pleased when this became
available to us, and I use it regularly.

Senator LEVIN. That is the AC——

Judge STULTS. And, again, that is for unfavorables, but, again,
as I said a second ago, if a judge is deciding an unfavorable case
well, providing sufficient rationale and then—of course, there is
also a decision-writing aspect in here. But if they are doing
unfavorables well, generally they are doing favorables well.

Senator LEVIN. Well, but my question is a little different. If the
breakdown for the entire office is useful, would not a breakdown
of this particular rate be useful judge by judge?

Judge STULTS. Certainly. It would be more information. But
there is a lot of information already available to a hearing office
chief judge.

Senator LEVIN. All right. But if this were doable, practically, if
we could get these numbers judge by judge, if they were available
to tge chief judges, that would add some additional information for
you?

Judge STULTS. I believe it may help affirm a trend that would
already be known to exist.

Senator LEVIN. Hopefully?

Judge STULTS. Probably.

Sen%tor LEVIN. Probably, OK. Judge Erwin, would that be useful
to you?

Judge ERWIN. Well, I would again agree that, as chief judge, I
already review all of the remands that come in, whether they are
the own-motion ones where they are looking for policy problems or
whether they are the remands where a case is being remanded for
further action, either by the Appeals Council or the district court.
I do pick up on trends. I recently had training with both the judges
and the writers because there was a problem with the criteria anal-
ysis under the psychiatric review technique that sometimes the
judges were not having a proper residual functional capacity eval-
uation with the criteria as stated earlier in the decision. And what
I did was I addressed that with the judges and the writers to say
if the judge makes it a problem, to go ahead and let me know, and
we will make sure the decision goes out in a correct way.
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To answer your question, I think any more information along
those same lines would be helpful.

Senator LEVIN. I am going to wait until Dr. Coburn asks the
question about workload because I have got to tell you, I agree
with him. Just how does a judge do three or four or five cases a
day, not just looking at the material I guess in a file, but also hav-
ing read presumably hundreds of pages before that? So I am not
going to ask that question, but if for some reason Dr. Coburn does
not ask that question in his round, I will be asking it. It is stun-
ning to me. I know he is a fast reader, and he is amazing, how
much information he soaks up. But when he says he could not do
it, I got to tell you, I am a little bit slower than he is, but I could
not come close to doing it. And I would like to know, after listening
to your answer to him, I am sure, I am curious as to that same
question. How can you do a quality job with that kind of a respon-
sibility to read that many pages?

Dr. Coburn.

Senator COBURN. Do you want me to ask that question first?
[Laughter.]

Senator LEVIN. Well, if you do not ask, I will ask it on my second
round. I did not want to take your time asking it.

Senator COBURN. Well, first of all, let me welcome all of you.
Thanks for being here and thanks for what you do. This is hard
work to make good decisions on this stuff. It is not easy.

Judge Erwin, you said you knew for your office what your rating
was, and it was 10 percent.

Judge ERWIN. Correct.

Senator COBURN. Do each of you all know for your office what
it was?

Judge GARMON. Yes.

Senator COBURN. And what was it?

Judge GARMON. Well, I have a number of offices.

Senator COBURN. Well, for your area, what were you rated?

Judge GARMON. What was I what?

Senator COBURN. Rated. In other words, Region VI I think is
Oklahoma City.

Judge GARMON. Yes.

Senator COBURN. It was 26 percent.

Judge GARMON. Yes. We were 24 percent.

Senator COBURN. What about your office?

Judge GARMON. As I said, they varied.

Senator COBURN. What was the range?

Judge GARMON. Off the top of my head, I do not remember, sir,
but I can get you that information.

Senator COBURN. You were 24, though, in your area.

Judge GARMON. Yes, sir. Average, yes.

Senator COBURN. And how about you, Judge Stults?

Judge STULTS. As I recollect, we were a bit above regional aver-
age. I know it was in the 20s. Again, I do not remember that off
the top of my head.

Senator COBURN. OK. Fair enough. Some of the ALJs we have
talked to during our investigation stated that the agency puts a lot
of pressure on them to get the cases through. Do you think there
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is an inordinate amount of pressure put on ALJs to move the
cases? Anybody can answer.

Judge ERWIN. I will take this. I do not think there is an inordi-
nate amount of pressure. I think there is pressure in any job. When
I was in the Navy, there was pressure. When I was in private prac-
tice, there was pressure. The staff in our office has pressure to get
Ehe job done. So everybody in any job has pressure to get the job

one.

As a public servant, I am aware that we still have a backlog of
800,000 people, claimants, awaiting a hearing on their claim even
though we are holding more hearings than we ever have and mak-
ing more decisions. For a number of factors relating to the economy
and the baby boomers aging, we are getting a record number of re-
ceipts as well.

I do personally believe that the goal of 500 to 700 is attainable,
mainly because I am doing it. I review cases before they get sched-
uled. Sometimes they can be approved without having a hearing.
I then review the case again before a hearing, and I then issue de-
cision-writing instructions and get the cases out. I am going to be
between 500 and 600 this year, as I have been for I guess all 3
years I have been an ALJ.

So is there pressure to get decisions out? Of course. Is it inordi-
nate pressure? I do not believe so.

Sen%tor COBURN. So how can somebody effectively do 1,500 cases
a year?

Judge ERWIN. I do not want to speak for that person, but I do
not think I would be able to get 1,500 cases out in a year the
way

Senator COBURN. Do you know anybody that could get 1,500
cases out in a year? The number one guy in your law school, could
he have gotten 1,500 cases out in a year, or gal in your law school?
Because most of the time they are gals now, and they are smarter
than we are and tougher than we are. That is coming from an ob-
stetrician’s viewpoint. [Laughter.]

Senator LEVIN. Is that physiologically or is that——

Senator COBURN. It is called two X chromosomes. We are missing
one little arm on one chromosome.

Judge ERWIN. I think the number one guy from my law school
probably would spend too much time making sure the citations are
correct. [Laughter.]

He might be overly perfect.

Senator COBURN. So the guy in the middle of your class.

Here is the point. I will go back to what Senator—in Judge
Stults’ office, we had a guy do 5,100 in 3 years. He is also the same
guy Judge Stults has written reviews on four times in 3 years.
Would it not make sense to you that somebody that is deciding that
number of cases would have bigger quality problems, one? And if
you have bigger quality problems, the potential for an error in the
ultimate decision, whether denial or acceptance, would seem to me
by logic to go up. Would you agree with that or disagree with that?

Judge ERWIN. I would probably agree that when you have judges
that issue an inordinate number of cases, whether they approve an
inordinate amount or disapprove an inordinate amount, it makes
our impartiality look suspect when these judges are so far from the
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norm. And if the goal is between 500 and 700 cases and someone
is doing 1,500 cases, I do think it could create an appearance that
they are not giving the case the full attention that it needs to get.

Senator COBURN. Let me ask just theoretically all three of you,
if you have somebody that is at a performance level based on num-
ber of cases done that is far above everybody else in your office
under your authority, what do you do? I mean, what is your man-
agement approach to that? Do you say, “Gosh, these are good
cases,” or “Thanks for the job”? Or does it raise a question in your
mind of comparison? There are stellar individuals, I understand,
that can accomplish more than others. You know, they do not sleep.
They do not have a social life. All they do is work. I understand
that. But what is your thought process on this?

Judge GARMON. I will speak for the regional office and let these
two judges speak for what goes on at the hearing level. When we
review our data and we see large numbers, then certainly it raises
a flag, and you sit there and you look at it and you think, “Why
is this person getting this much out?” The opposite side of the fence
is you see somebody producing hardly anything, and you ask the
same questions.

We then follow up at the regional level. We have field liaison offi-
cers who are in contact almost every day with our field office man-
agement, our hearing office management. And we start working
with the hearing office chief to determine what is going on here,
and we begin to review decisions or we ask questions. Is there
something inordinate about the cases that they are getting? In
some areas you may have a large number of dismissals, for in-
stance.

So there are a lot of factors that have to be looked into, but, yes,
it raises questions, and we do begin to work with the hearing office
management to determine what is going on in that particular hear-
ing office with that particular judge. And we do that without nec-
essarily having the hard data with regard to quality. We can al-
ready go in and begin to review their decisions that they just made
to determine whether or not something is going on. It is not a per-
fect process, and it takes hours to go through some of these deci-
sions. We listen to sometimes also the hearings, and we have real-
ized, of course, that in some cases these judges were missing in
areas where there were quality questions.

Senator COBURN. Does anybody else want to comment on that?

Judge STULTS. I can tell you exactly what I did when I was ap-
pointed chief judge. Yes, you have many different statistical reports
that can give you all sorts of information from how many disposi-
tions per month to average processing time to number of hearings
heard and scheduled.

In my case, when I became chief judge, you do look at the fringe,
both too many and too few, and I counseled several judges. This
judge that we are talking about in particular, he was not holding
enough hearings, so we started getting him hearings, which, of
course, cuts into the time available to look for On the Record
(OTRs) cases. That first fiscal year his number of OTR cases
dropped dramatically, and it has taken 3 years, but this judge that
we are talking about, this year as we speak, he has 519 total dis-
positions for the year. His pay rate is about 54 percent. He is back
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into the middle. And this was a concerted, planned, organized ef-
fort, both formally and informally, to move him there. And when
I was appointed chief judge, I had several judges that needed some
advice and guidance to increase their number of hearings, to do
work more timely. This judge we are talking about is just one of
several.

Senator COBURN. Would it be helpful or do you see a correlation
between large numbers of cases that are handled and the quality
parameters—not deciding it right or wrong, but the quality param-
eters, in other words, meeting the guidelines under which you are
to work. Is there a correlation, in other words, as the number of
cases go up, do the quality parameter problems increase in your ob-
servation? I am not asking you for science or stats or anything else.
What is your feeling about that?

Judge STULTS. Well, in my observation, most judges are good
judges, but they are very poor decision writers. That was not their
function. And, again, in the case of the judge we are talking about,
he took upon himself for some very unique reasons to write these
himself. In retrospect, that was probably not the best decision.

So if a judge devotes their full time and attention to reviewing
case files, working with the staff to prepare for hearing, goes in,
holds a fair and complete hearing, and then makes a timely in-
structional document to a decision writer, who then is trained and
has more time to really delve into the issues and to make sure a
legally sufficient decision is written, then, yes, I think judges can
be very efficient and very productive, well above the 500- to 700-
case range.

Senator COBURN. You mentioned the words “unique reasons.”

Judge STULTS. Very unique reasons.

Senator COBURN. What do you mean by that?

Judge STULTS. Well, it is kind of like the movie “The Perfect
Storm.” During these 3 years we were talking about for this par-
ticular judge, he was chief judge. Hence, he could assign cases to
himself. He could assign as many cases as he wanted to himself.
That cannot happen anymore. This will never happen again. We
are limited to 1,200 cases a year; and, number two, a judge cannot
assign himself a case. I cannot even assign myself a case. I have
to have a member of management assign me a case.

So that is what happened. He was in charge. For a number of
reasons—and I do not want to take too much time here.

Senator COBURN. No, I do not want you to go into the details.

Judge STULTS. But I have explained it to Mr. Dockham, and it
will not, it cannot happen again.

Senator COBURN. I am over. I will go back to——

Senator LEVIN. You can keep going if you want.

Senator COBURN. No. Go ahead.

Senator LEVIN. Going back to this document that we have here,
Exhibit 22, and this Final Action Report. Region VIII here has a
very low rate. Now, again, we are not looking at erroneous deci-
sions. That is not the judgment. The question is judgments—are
they problematic. These are decisions that have some errors, that
policy was not followed. That does not mean that, again, they
reached the wrong decision. I want to emphasize that. We do not



44

know whether they did or not. But these are cases which have
problems in them in terms of following the rules and the process.

Have any of you talked to the chief judge in Region VIII and try
to ask him, “How come your rate is so much lower than our rate?”
Do you know who that is, by the way? Do you guys get together
every year, the chief judges?

Judge GARMON. Yes, sir, we get together. In fact, more often that
that, and we are often on the phone talking to each other. The
judge in that region is recently stepping down. Her name is Mar-
sha Stroup, and Judge Stroup is a very fine judge.

This particular region has been a region that has performed well
over the years historically within ODAR. It is not a large region
insofar as the number of offices and judges and so forth. And she
has managed that region very well, and so did her predecessor.

Senator LEVIN. Could their caseload be lower? Could that be a
reason, do you know?

Judge GARMON. Caseload being lower? I would have to look at
some statistics, but there is a possibility, but I really do not know,
Mr. Chairman. I would not know how to answer that question.

Senator LEVIN. Do you have any other comments about talking
to the chief judge in Region VIII to figure out why they are so
much lower than the national average? Have either of the other
two of you done that?

Judge STULTS. No.

Senator LEVIN. OK. Judge Erwin.

Judge ERWIN. I have not spoken to them.

Senator LEVIN. All right. On page 9 of the report, there is a
three-page list identifying in a more detailed way the nature of the
problems that have been found in these cases. On page 10, in the
middle, the listing indicates 46 percent of the problems involved,
or about half, are inadequacies relating to identifying and evalu-
ating the evidence. Consultative examiner, the opinion was rejected
without adequate articulation. A non-examining source, the opinion
did not identify or discuss that source. Residual functional capacity,
the effects of a combination of impairments inadequately evaluated.

Have you looked at those specific identified problems that are
common to see if those problems are common in your offices? Do
you take this report and put it to that kind of use? Judge Stults.

Judge STULTS. Well, again, I have been with this agency 16
years, and I think everyone would agree the top ten reasons for re-
mand have not changed much at all over the last 16 years. This
information is available and is being shared. Again, I go back to
the website, the “How MI Doing” that every judge has at their fin-
gertips. And Judge Jonas and Judge Bice talked about the ability.
You can drill down, see your remands and see the reasons, and
now they are adding a feature that will help explain the policy that
should have been followed.

So this is a recent development, but it is one of many recent
training initiatives that this agency has undertaken. So, yes, we
have talked about reasons for remands at judges’ meetings, and I
think probably that is true for all three of us.

Senator LEVIN. Now, I asked the first panel this question about
the grids as to whether or not the guidance as to how those grids
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are to be used is clear, and their answer was, yes, sometimes it is
guidance, sometimes it is direction, it is mandates.

Is it clear to your judges how these grids are to be used, or is
there any uncertainty or confusion? Because apparently our staff
found that there was some uncertainty among ALJs as to whether
these were binding or whether these were goals?

Judge ERWIN. I think it is pretty clear to the judges.

Senator LEVIN. You think it is?

Judge ERWIN. Yes.

Senator LEVIN. Judge Stults.

Judge STULTS. Oh, yes, very clear.

Senator LEVIN. OK.

Senator COBURN. Is it clear that they are binding, or is it clear
that they are guidance?

Judge StUuLTS. Well, both. That is the function of the grid—if
there are only exertional functional limitations, then the grid di-
rects an outcome. But if there are non-exertional functional limita-
tions, then the grid is a framework for either a favorable or unfa-
vorable outcome.

Senator COBURN. So why have we seen the shift from 1:4 to 4:1
from medical reasons for disability to grid-related disability over
the last 5 years in this country?

Judge STULTS. Age of the claimant. The grid really does not kick
in until 50. As people get older—and we are seeing a lot or at least
I am seeing a lot of older claimants—the grid kicks in at 50 and
55 when you are

Senator COBURN. So what you are saying, it is demographic.

Judge STULTS. Yes, that is my personal experience.

Senator COBURN. Any other comments?

[No response.]

Senator COBURN. Thank you.

Senator LEVIN. No, that is fine. There is a demographic shift, I
know, but not quite to that extent. I do not think it is 1:4/4:1. Are
there any other reasons that you can think of besides demographics
as to why there has been that shift?

Senator COBURN. We heard earlier from both our chief appellate
judge and chief judge that the one of the requirements that they
wanted to firm up on was residual functional capacity and medical
criteria. If, in fact, that is the case, if the medical criteria is actu-
ally looked at more firmly, you would—I would tend to think we
would shift given—forget age for a minute. Those under 50, we
would see more back towards medical criteria as a basis for dis-
ability than functional residual capacity. Would you disagree with
that statement?

Judge ERWIN. Do you mean a finding under Step 3 of the sequen-
tial evaluation process?

Senator COBURN. Yes.

Judge ERWIN. Is that what you are talking about?

Senator COBURN. Yes.

Judge ERWIN. I guess in my experience, generally the DDS is
going to find a lot of the Step 3 cases and pay those. And so the
ones we get are the ones where the medical evidence was not so
clear as to, again, have a presumptive disability by meeting a list-
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ing where you have to do a more thorough analysis under Steps 4
and 5. I do not know if that answers your question or not.

Senator COBURN. I think to go back, Mr. Chairman, one of the
things that has happened is we have seen a large percentage of
people, given the severe dip in the economy, that were at that age
group that were operating with significant disabilities now shift off
of employment, probably not by choice, and go this direction. So I
think that can—the demographic shift probably can explain for it,
but it should not explain for it in the future if the economy comes
back up. So it is one of the things we are going to be tracking over
the next couple of years, what is utilized.

You all were all present

Senator LEVIN. Just to interrupt you, and I am done with my
questions, I am not sure it can explain that great a shift, though,
demographically, can it?

Senator COBURN. I think it can. If you have auto workers, we hit
this economy, and they are 50 years of age, and they have been
working with arthritis in their knees and back and hands and el-
bows, and all of a sudden they are laid off, you are going to see
a disproportionate number of those——

Senator LEVIN. I agree.

Senator COBURN. —who qualify under the disability guidelines
go and get that; whereas, if they still had that job, they probably
would not.

Senator LEVIN. I think that is true.

Senator COBURN. And so functional residual capacity at that age,
they can go to the grid, be gridded, and done.

Senator LEVIN. But is the demographic shift in terms of the age
of the applicants that dramatic that it explains the 1:4 versus 4:1
ratio in terms of the use of the grid? It is hard to imagine it, but
it could be. And if it is, so be it.

Senator COBURN. Well, the other question that would go to that
is: Can gridding be done at the DDS level? And the answer is yes.
So why would that not be taken out before it gets to you?

Judge GARMON. Senator Coburn, it depends on the information
that the DDS has in front of it at the time. Remember, the DDS
is at the very front end of the process. By the time the case gets
to an administrative law judge, a lot of other medical evidence may
have gotten into the file at that particular point in time. I can give
you a personal example.

A friend of mine, Tommy Warren, who was Director of the DDS
in Alabama—and I was the Hearing Office Chief in Birmingham at
that time—we were both puzzled at some times why they denied
a case at the DDS level and we would get it and sometimes pay
it on the record at the hearing office level. So we got together, we
got his doctors, we asked him to give us a sample of the cases that
he was interested in, and so we got the doctors to come over and
look at those cases, considering the case and what we had in the
case at that particular time.

When they came over after looking at the cases, they really did
not disagree with these files that we had paid on the record be-
cause there was additional medical evidence in the file or the 12-
month period had gone by at that particular point in time. The
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claimant was still disabled, or at least there were medical records
in the file that tended to indicate that.

So, yes, they do apply, but they apply it with what they have at
that point in time.

Senator COBURN. I referenced in my opening statement kind of
some midnight advisories and cheaply bought information that
ends up showing up late in the process. And as a physician who
has testified before an administrative law judge before, it is true
that the medical record continues to mature during these cases.
But it is also true that sometimes we are selecting the medical in-
formation we want presented in the case. And so tell me how you
all decide a balance between here is what Tom Coburn, a primary
care physician, has said about this patient’s ability to work under
the guidelines of disability that we use in terms of range of motion,
etc, lifting capabilities, and observation, versus somebody who saw
this patient for 10 minutes and has written another one that says
they are totally disabled, and you have got conflicting information.
Here is somebody who has taken care of somebody for 15 years and
says they are not disabled. Here is somebody that saw them for 10
minutes and says they are. How do you balance that information?

Judge GARMON. Well, first of all, we have a ruling that says that
a treating physician’s information is to be given more credibility
under our guidelines, and so we weigh that evidence more than we
would somebody coming in at the last moment with a 10-minute
examination or however you described it. So the judge in his mind
is actually looking at all of that. We certainly are under a duty to
try to get as much of the claimant’s treating information as we pos-
sibly can that is there.

Now, I will tell you also that, when I was hearing cases in one
State—a lot of times claimants just did not get any medical infor-
mation, often because the fact that there was abject poverty and
sometimes I would have a claimant walk in that I could just tell
had some serious problems here and I am not a doctor, but I could
tell. And I would send that person out to have a consultative exam-
ination, because if I had gone ahead at that particular point in
time, I probably would not have found them disabled.

So a judge is using his common sense. He is looking at the de-
meanor of the claimant. He is looking at everything that is going
on in that hearing at that particular point in time and trying to
make the best decision he can with the authority that he has got
and with the instructions that he has got on how he is to decide
those cases.

Senator COBURN. Let us go to Exhibit 4,1 Alabama Case 69. The
role of attorneys was something that a lot of the ALJs raised as
sometimes a problem. In this case, this judge relied primarily on
a three-question form filled out by the claimant’s doctor the day be-
fore the hearing. That form was requested and sent to SSA by that
claimant’s attorney.

Exhibit 4b 2 is a standard Notice of Disapproved Claim from SSA
when a case is denied. It shows the case was denied on September
26, 2008.

1See Exhibit 4 which appears in the Appendix on page 347.
2See Exhibit 4b which appears in the Appendix on page 352.
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Then if you look at Exhibit 4g,1 you will see a form submitted
when a claimant hires a representative, this one dated October 10,
2008, 2 weeks after being denied.

The questions I have for—and all of you are free to comment on
this. How common is it for someone to get an attorney if they are
denied the first time? Fairly common.

Judge ERWIN. Yes, sir.

Senator COBURN. All right. Do people who hire attorneys usually
do so at the beginning of the process or the middle of the process?

Judge STULTS. Middle.

Judge GARMON. Middle, I would say.

Senator COBURN. OK. What does it say about our program that
people need to have an attorney to process through this system?
Any comments?

Judge STULTS. I would just say that our local bars are much
more aggressive in locating claimants perhaps today than they
were 10, 15, 20 years ago. I was a private practitioner 30 years ago
in central Oklahoma, and you did not see ads, you did not see TV
or radio commercials that some of our representatives are now
playing pretty regularly. And I think this goes back to the grid
question. I think some of our representatives focus in on older folks
seeking to see if they might want to become claimants.

So I think it is the sophistication of the bar in reaching out to
claimants to become a part of the process.

Senator COBURN. Yes.

Judge ERWIN. I do not think a claimant needs to have a rep-
resentative. To me, one of the best roles a representative does is
get me the medical evidence in a timely manner and get the claim-
ant to the hearing. If the claimant is going to come to the hearing,
and if they filled out the forms in advance, we can request their
medical records, and then I can ask questions of the claimant. If
we do not have the medical records, I will have to ask the claimant
at the hearing: “Do we have everything? Is there any doctor that
you have seen so I can get the objective findings?” And then maybe
I have to have a supplemental hearing, or I have to look at the
records that I get.

But there was a question earlier. Are we too claimant friendly?
I do not think we are too claimant friendly, but we are very claim-
ant friendly. And in the instance of a claimant without a represent-
ative, one of the hats we have to wear is to help them develop the
record. And if I have a claimant that is going to appear and is
going to cooperate and help me develop the record, I do not believe
that person needs a representative.

Senator COBURN. OK.

Judge GARMON. By the same token—and I do not necessarily dis-
agree with what my fellow judges said, but also at the same time—
you sometimes have people who come in and their educational level
is such that they really do not understand the process. A lot of
times their memory, past medical treatment, and things of that na-
ture are very limited and where I have found that the representa-
tive is especially helpful is in that and also in gathering things
other than medical evidence. Sometimes there can be employment

1See Exhibit 4g which appears in the Appendix on page 375.
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records that are missing from the file or other things like that, or
the lack thereof.

So there can be a very valid role for having a representative in
a case, and I think sometimes they are very well served by having
a representative.

Senator COBURN. OK. Well, let us continue on with this one case
because I want to kind of use it. Go to Exhibit 4i,! if you will. In
this case, a medical expert was asked to testify about the clinical
assessment of pain. Do medical experts usually get evidence in ad-
vance of the hearing?

Judge STULTS. Yes.

Judge GARMON. Yes.

Se(;lator CoBURN. OK. How long do they usually have to look it
over?

Judge STULTS. In our office, I would say they get at least 20 days
prior to hearing.

Senator COBURN. OK. Is it generally a good practice for medical
experts to see the evidence for the first time at a hearing?

Judge STULTS. No.

Senator COBURN. All right. So on page 3 of the hearing tran-
script, page 4j, the judge asks the doctor what he thinks, the doctor
read the document into the record and said, “So that would pre-
clude an employment.” So here is a case where a doctor had never
seen the information, read the statement, and a decision is made.
Is this really expert testimony when all we are doing is reading the
statement by an expert and answering one question?

And how does that fit into the quality parameters that you all
are supposed to work under?

Judge GARMON. Of course, this is where I am trying to put my-
self in the mind of the judge and the doctor and everybody else in
there. I cannot really do that. But, I have seen doctors that I re-
spect be able to give decisions, and valid decisions, who I have seen
give decisions both ways—I mean, not just one way or the other
way, but who have in cases read reports. Sometimes we get reports
at the last moment. And so I have also—if the doctor felt that he
needed more time—asked for more time to review the record. So in
this particular case, I cannot say. I was not there. I do not know.

Senator COBURN. Well, if you go and look at the record, you can
see what was turned in, and right there, and it is a subjective as-
sessment. It is not an objective assessment.

Let me ask a couple questions, because I know we want to close
out this hearing. Do you all agree that you should not get last-
minute evidence before a hearing? In other words, there ought to
be a time frame that you get to look at it, instead of it being given
to you the day before or the day of the hearing? Do you agree, if
you have information that is coming in that is new, that has to be
looked at in light of the whole record, that to spring that on you
the morning of the hearing is inappropriate and that we ought to
have some guidelines for a cutoff date for the admission of informa-
tion, and if new information comes, that we ought to delay the
hearing rather than continue the hearing with new information
that had not been seen in light of the rest of the record?

1See Exhibit 4i which appears in the Appendix on page 379.
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Judge ERWIN. I will certainly agree that it makes it difficult
when you get sprung a large amount of evidence the night before
or the day of the hearing.

Senator COBURN. Any disagreement with that?

Judge GARMON. No, sir. I mean, that is certainly reasonable. I
would say also it depends on the evidence. If it is just a little bit,
it does not make much difference. But if they come in with a stack
of papers that high, yes, that is a whole lot of——

Senator COBURN. Or if it is a major—or maybe it is one piece of
evidence, but it contradicts everything else in the record.

Judge GARMON. Well, then, that is a different question.

Senator COBURN. That is right.

Judge GARMON. Yes.

Senator COBURN. So the point is late evidence ought to be consid-
ered in a thoughtful, intelligent way and not because it is just im-
mediate to the hearing, and there is nothing wrong, if you are
going to submit late evidence, fine, let us just delay the hearing to
give the ALJ the time to consider that in light of the whole record.

Judge GARMON. Yes, sir. I have actually continued cases where
I have had too much at one point.

Senator COBURN. All right. One other thing that I would like to
ask you, because several ALJs have told me that they rely often
on the Minnesota Multiphasic Personality Inventory (MMPI), or
did until they were told they could not use it anymore as an assess-
ment capability of the individual. And I can testify as a practicing
physician up until January of this year that that is a valuable tool
used throughout the medical community to assess large, difficult
areas in terms of both personalities but also objectivity in terms of
the statements of the patient as well as their overall condition.

Do any of you have an opinion about whether or not you ought
to be able to use tools that are out there that will actually help you
decide the case better and whether or not the Social Security Ad-
ministration ought to restrict your ability to use those tools since
you are the decider of fact?

Judge GARMON. Well, since medicine is a higher art than being
a judge [Laughter.]

Senator COBURN. I do not know that it is. You know, we say 60
percent art, 40 percent science. My lawyer friends tell me that
being a judge is 60 percent the law and 40 percent interpretation
of the law. So I think they are a little bit reversed.

Judge GARMON. All right. The point, though, is that I think along
this line it would have to be deferred to our policy people. We did
not make that decision.

Senator COBURN. No, no. I am asking you about your opinion of
the decision. You have an independence. I mean, we have heard
from your bosses today that said they cannot get involved in inter-
fering with your decisions, but yet they do because they have re-
stricted your access to a tool that many of the ALJs in this country
have used very effectively in deciding cases in the past. And so
what, in fact, they are doing by limiting the MMPI is saying they
are going to decide what you can look at and what you cannot.

Judge STULTS. Well, I would have to agree with Judge Garmon.
It is a policy determined by the agency. We, in our qualified
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decisional independence, are limited to do what the Commissioner
says.

Now, I will tell you this right now: We are still getting consult-
ative exams with the MMPI in it, and that will continue for a pe-
riod of time. So at least for me personally, it is a little premature
because I have not had the opportunity to have cases come before
me where I do not have that as a tool.

Senator COBURN. Well, but the point is you do not have the abil-
ity now under the rules to request an MMPI on a case.

Judge STULTS. That is true.

Senator COBURN. Our judges could not answer it, but why would
we limit your ability to utilize information that would help you
make a better decision in a case?

In other words, somebody needs to explain to this Subcommittee
why in the world we would take something that has been used for
years, that is recognized scientifically to be very valid and a very
good tool for large areas in health care and also judgment and say
all of a sudden you cannot use it?

Judge GARMON. Yes, sir, and as I understood the answer of the
prior panel, that information is coming to you, and you will get the
reasoning behind it.

Senator COBURN. Were any of you shocked that you could not use
that anymore? Did it cross your mind that, “Here is a tool that may
help me decide a case accurately that I no longer am going to be
able to utilize”?

Judge GARMON. Well, sir, I am not a doctor, so I—again, you are
asking me to step into your role

Judge ERWIN. Without speaking to policy, without speaking for
the agency, I did use the information, and a number of judges have
wished they could still get it.

Senator COBURN. OK.

Judge ERWIN. That is my personal opinion. I do not speak for the
agency.

Senator COBURN. I understand, and I know that is not policy. I
am just saying, anybody that has used it and seen it has seen the
value of it. Why do we take a valuable tool and restrict its use
given that we are—you have significant freedom to make policy de-
cisions about an individual case as long as you are doing it within
the parameters of guidelines that the Social Security Administra-
tion sets up. Why would we restrict your ability to utilize informa-
tion to help you make that case?

All right. I will have some additional questions for the record,
Mr. Chairman. I again thank you, and I thank all of you. Thank
you for your service, one. You have got a tough job. Tough. Good
luck.

Judge GARMON. Thank you.

Judge STULTS. Thank you.

Senator LEVIN. Dr. Coburn, I think we probably should then offi-
cial ask the Social Security Administration to answer that question
since this panel is not able to answer it. I think it is your sugges-
tion—and I totally agree with it—that we find out. I do not know
what an MMPI is, frankly, but I know that Dr. Coburn does, and
we should know why information which has been traditionally rel-
evant in a case is no longer apparently requestable.
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Senator COBURN. Yes.

Senator LEVIN. So if that is all right with you we will official ask
the Social Security Administration to give us the answer within 30
days as to why it is that they have taken that step.!

I want to thank Dr. Coburn, and I want to thank his staff and
my staff for the work that they have done on this. It is a significant
problem which has been addressed here. From my offices back in
Michigan, this is not the number one problem by any means that
we have with Social Security disability. The number one problem
we hear about is the long wait, and that is something which I
think has now been somewhat shortened, actually, but nonetheless
represents a huge problem for us.

I think the second problem we hear the most about is the fear
that the Social Security disability program may run out of fund-
ing—will run out of funding at the current rate in a couple of
years, and what are we going to do about that? But this problem
that has been identified and gone into and investigated by this
Subcommittee now relates to that second question. It probably re-
lates to the first question, for that matter.

So I want to thank Dr. Coburn for his leadership in looking at
the problem. We just simply should not have 20 or 25 percent of
the cases that have, according to the Social Security Administra-
tion, errors or inadequacies in them. The Social Security Adminis-
tration has begun to tackle the problem. We both gave them credit
for doing so. We hope our report helps that effort, and I know that
is clearly the intention of the report.

With that, I will thank again Dr. Coburn, and our staffs, and
thank our panel, and we will stand adjourned.

[Whereupon, at 12:45 p.m., the Subcommittee was adjourned.]

1See Exhibit No. 23 which appears in the Appendix on page 900.
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The Social Security Disability Insurance program provides financial support to
Americans who, due to a disability, are incapable of working at a full-time job. The number of
individuals applying for disability insurance aid has been increasing in recent years, made worse
by the 2008 financial crisis when millions of workers lost their jobs and their employer-
sponsored health insurance. Without health insurance, many of those individuals couldn’t afford
to pay for health care. Without health care, chronic conditions held in check by medicine and
treatment worsened and sometimes became disabling. Those workers then tumned to federal
disability insurance.

More individuals receiving disability insurance payments has, in turn, increased the stress
on the Social Security Disability Trust Fund. Recent estimates predict that trust fund may be
unable to pay full benefits by 2016, a problem this country has a moral obligation to address.

Another problem is how long the disability application process takes. Applicants can
wait two years to get a hearing and even longer for their case to be decided. During that years-
long wait, claimants often have less access to medical care or medicines. Although the Social
Security Administration has recently reduced the backlog, large numbers of our most vulnerable
citizens are still waiting in long lines.

While there are many concerns about Social Security disability programs, including
exhaustion of the trust fund and the backlog, today’s hearing focuses on another set of concerns:
what happens when an individual finally gets to the front of the line and gets their case heard. At
the request of Dr. Coburn, the Ranking Republican on our Subcommittee, we launched a
bipartisan investigation into how decisions are made to award disability benefits. After receiving
actual case files from three counties in three different states, with all personal information
removed, the files were reviewed to see how they were being decided, at both the initial and
appellate levels. The review examined only cases in which benefits were awarded, and not any
cases in which benefits were denied.

A number of troubling problems appeared. One judge who churned out over 1,500 cases
per year took inappropriate shortcuts in his opinions, cutting and pasting medical evidence from
the case file into his opinions without explaining or analyzing what it meant, and writing the
phrase “etc., etc., etc.” rather than describing the relevant evidence. His chief judge confronted
him in person and by letter, but for years he turned out the same poor quality work.

In other cases that were reviewed, judges held perfunctory hearings that lasted less than
five minutes, failed to elicit any testimony from the person applying for benefits, and failed to
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examine medical evidence raising questions about whether that person was entitled to disability
benefits. In still other cases, poorly written opinions awarding benefits failed to identify medical
evidence showing how the requirements for establishing a disability were met, did not
acknowledge or address evidence that impairments were not disabling or evidence that the
claimant had been working, and at times even misreported medical findings or hearing
testimony.

The report’s findings of a large number of poor quality decisions in the 300 case files
reviewed are consistent with the Social Security Administration’s own internal research. An
SSA quality review process found that, in 2011, 22% or over 1 in 5 disability cases decided by
an Administrative Law Judge had contained errors or were inadequately justified. Those errors
went in both directions, awarding and denying benefits. Those errors and inadequacies did not
mean that the 1 in 5 disability decisions were all wrongly decided; what they meant was that the
opinions being produced in those cases did not contain the type of analysis needed to be
confident that the cases were correctly decided and disability benefits go only to the truly
disabled.

Senator Coburn is releasing a report that describes the results of the investigation into the
disability decision making process. That report, in a unique way, provides detailed, relevant
information about a process that is necessarily closed to the public, since disability hearings
discuss an individual’s personal medical records. The report not only confirms the Social
Security Administration’s own findings, it demonstrates what is at stake, identifies important
issues illustrating how the quality of disability benefit award decisions needs to be improved, and
why oversight by the SSA and Congress is so important.

The report also contains many recommendations with which | agree, including expanding
the Social Security Administration’s quality review process; closing the evidentiary record at a
reasonable time before a hearing to ensure adequate time to review materials; updating the
decades-old job list; and increasing training for the judges.

I do have a significant concern about a key recommendation to mandate a government
representative at all disability hearings, because of the likelihood that it would lead to an
adversarial process. The Supreme Court has said that the Social Security Act calls for the
agency to operate “as an adjudicator, and not as an advocate or adversary.” That is a central
principle of the disability system, and if the proposed government representative is not to
advocate for a particular position before the Administrative Law Judge, it would seem to be an
expensive and time consuming duplication or confusion of roles.

The men and women who administer the Social Security disability programs don’t have it
easy. The plight of the disabled demands that they do their jobs quickly, given the backlog. The
law requires them to navigate complex rules and make difficult judgments. The threat to the
program’s solvency hovers over everything. I hope that the Subcommittee’s work will
contribute to the ongoing efforts to improve the disability award process, and I look forward to
the testimony of our witnesses today. First, I turn to my friend, the Ranking Republican Senator
Coburn, for his opening statement, and thank him for the extensive work he and his hardworking
staff put into this important effort.
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Chairman Levin, Ranking Member Coburn, and Members of the Subcommittee:

Thank you for the opportunity to appear before you today. My name is Judge Patricia
Jonas. | am the Executive Director of the Office of Appellate Operations and the Deputy
Chair of the Appeals Council (AC) at the Social Security Administration Office of
Disability Adjudication and Review (ODAR). Since 1940, the AC has operated under a
direct delegation of authority from the Commissioner of Social Security to help oversee
the hearings process. The AC conducts reviews of practices and decisions based on
this authority. | oversee approximately 75 administrative appeals judges of the AC who
review both the allowances and denials made by our administrative law judges (ALJ).

| understand the Subcommittee is preparing to release a report concerning 300
disability cases—100 each from Buchanan County, VA, Dallas County, AL, and
Oklahoma County, OK. We have not yet seen that report, but we look forward to
reviewing it and working with the Subcommittee to collect meaningful data about areas
of mutual concern. We recognize that the conclusions of this study will be severely
limited by the statistically non-representative sample of cases that was studied. That
said, we are hopeful that the report will identify data that merit further research. We are
also pleased to share with you the agency’s preliminary findings from its separate
review of the 300 cases. :

In addition to addressing the findings from your report, | want to take this opportunity to
update you on the improvements we have made to the hearings and appeals process.
The Supreme Court has recognized that we are “probably the largest adjudicative
agency in the western world,” and we take very seriously our responsibility to issue
timely and accurate decisions.

When Commissioner Astrue arrived five years ago, there was widespread discontent
with backlogs and delays in the disability system. There was also significant concern
about the quality of our decision-making. The majority of a prior agency pian to fix those
problems—Disability Service improvement (DSl)—was halted so that resources could
be redirected to backlog reduction. The numbers tell the story. At the time, over 63,000
people waited over 1,000 days for a hearing, and some people waited as long as 1,400
days. We were failing the public.

Right from the beginning, Commissioner Astrue’s refrain was that we couid not take the
easy road of short-term fixes on backlogs that would aggravate our quality issues. With
that principle in mind, Commissioner Astrue developed an operational plan that focused
on the gritty work of truly managing the unprecedented hearings workload. We made
dozens of incremental changes, inciuding using video more widely, improving
information technology, simplifying regulations, standardizing business processes, and

* Heckler v. Campbell, 461 U.S. 458, 461 n.2 (1983).
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establishing ALJ productivity expectations, to name just a few. Additional resources
provided by Congress in the Recovery Act were critical to supporting these initiatives.

Today, the resuit is clear—the plan has worked. Average processing time, which stood
at 532 days in August 2008, steadily declined for more than three years, and currently
stands at 359 days.

This improvement in our ability to hold hearings and issue timely decisions is even more
impressive when you consider that we have given priority to the oldest cases, which are
generally the most complex and time-consuming. Since 2007, we have decided over
600,000 of the oldest cases. Each year, we lower the threshoid for aged cases to
ensure that we continue to eliminate the oldest cases first. We ended fiscal year (FY)
2011 with virtually no cases over 775 days old. Through the steady efforts of our
employees, we now define an aged case as one that is 725 days or older, and we have
already completed over 90 percent of them. Next year, our management goal is to raise
the bar on ourselves again by focusing on completing all cases over 675 days old.

As we have worked to provide your constituents with quicker decisions, we have not
forgotten our duty to ensure that every decision is fair and meets the requirements of
the law. In short, we strive to make sure that our decisions are of the highest quality.

Prior to Commissioner Astrue’s arrival, due to several years of budget shortfalls, the
agency had performed very little quality review at ODAR, in large part due to litigation
and congressional reaction to the “Belimon Review” in the 1980s. And perhaps equally
important, as a result of that litigation and congressional reaction, our policy guidance
and feedback to our ALJs was limited. For many years, a remand order was the
primary method of providing written feedback from the AC to ALJs. While this method
of providing feedback and guidance to ALJs is still an appropriate mechanism when
addressing individual cases, there are limitations. For example, the number of remands
to any ALJ is relatively small, and, until the reintroduction of a favorable review effort at
the AC, the feedback was generally limited to cases in which the ALJ made an
unfavorable decision.

However, under Commissioner Astrue’s leadership, we took aggressive steps to
institute a more balanced quality review into the hearings process. The first step was to
develop serious data collection and management information for ODAR, and the next
step was to revive development of an electronic policy-compliant system for the AC,
which had been terminated by the DSl initiative. These new tools permitted the AC to
capture a significant amount of structured data concerning the application of agency
policy in hearing decisions. in December 2008, Commissioner Astrue provided
resources to our Office of Quality Performance to institute an independent national-level
review of hearings level decisions to ensure a consistent and comparative review for all
three adjudicative levels of the agency’s disability process. Also, in 2009,
Commissioner Astrue reestablished the quality review function in the AC, known as the
Division of Quality (DQ), that reintroduced review of a sampling of favorable hearing
decisions. This office took about a year to implement fully since we had to hire, train,
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and lease office space for about 50 staff whose function is to identify quality issues in
the processing of disability cases at the hearings level. Beginning in September 2010,
the DQ began to conduct the reviews of favorable hearings level decisions.

These new quality initiatives have given us a new opportunity to improve our feedback
and policy guidance. The data collected from these quality initiatives identify the most
error-prone provisions of law and regulation and this information is used to design and
implement our ALJ training efforts, including the annual judicial training and mandatory
quarterly training for ait ALJs. We have also recently implemented a new process that
expands the opportunity for ALJs to provide feedback to the AC when a remand is
issued.

We also provide feedback on decisional quality, giving adjudicators real-time access to
their remand data. We develop and deliver specific training that focuses on the most
error-prone issues that our judges must address in their decisions. In addition, we
make available specific training to address individualized training needs.

These efforts are testing some longstanding traditions within ODAR. We are moving
from training based primarily on anecdotal information as to our most significant
problems to a data-based identification of issues. Training materials are developed so
that they are not only a policy reminder, but a skill-based training designed to improve
both the adjudicator’s efficiency and accuracy in case adjudication. We are transparent
with the information that we are collecting so that the ALJs can more readily make use
of the information. Providing a mechanism for the ALJs to question the AC about a
remand is also a new innovation. We believe that our hearings process is improving
because of this increased feedback and communication.

As you are aware, there is a public dialogue about our ALJs and our hearing process.
Certainly, the fact that better ALJ data are readily available is a factor. Allegations both
of “paying down the backlog” and fraud in the disability system have appeared in the
media from time to time. These allegations are based mostly on anecdote and
innuendo, and unfairly diminish our accomplishments over the past five years.
Moreover, these reports often ignore the reality that we are making quicker, higher
quaiity disability decisions. Over the past five years, the allowance and denial rates
have become more consistent throughout the ALJ corps. Since FY 2007, there has
been more than a two-thirds reduction in the number of judges who allow more than 85
percent of their cases.?

Of course, opportunities for continued improvement remain. Due to challenges
maintaining our staffing levels and difficuity keeping up with demand, we have begun to
jose ground with respect to our average processing time these last two years. At this
point, it appears all but certain that we will not meet our average processing time goal of
270 days in FY 2013; however, full funding of the President’s budget would allow us to
make progress.

? See Appendix A,
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300 Case Study Preliminary Findings

While my office has not yet reviewed the 300 disability cases provided the
Subcommittee, which consisted of a mixture of decisions from all levels of our
adjudication process and were weighted toward allowances, the agency’s Office of
Medical and Vocational Evaluation did a basic review of them. | understand that they
found a limited number of policy issues that are consistent with what we saw when the
DQ in the AC conducted a national random sample review of favorable hearings level
decisions in FY 2011.

Two areas that concerned us in our AC sample resuits were the evaluation of medical
opinion and the assessment of residual functional capacity (RFC). Using the data we
collected at the AC, we provided mandatory training to all ALJs on RFC and evaluation
of medical source opinion earlier this year. Just as with the cases we see at the AC, the
majority of the ALJs in the cases that the Subcommittee requested appear to have
complied with our policies. However, there also are examples in which ALJs were not
policy compliant in evaluating the appropriate weight given to a medical source’s
opinion and in assessing the claimant’'s RFC. There were also several case examples
from one ALJ in which the written decision appeared inaccurate and contained
boilerplate information that was not relevant to the individual claimant. That same issue
had been seen by the DQ in the random sample review and, as a resuit, the Chief ALJ
had instructed the ALJ to discontinue this practice. This example shows that our
improvements are producing positive results.

Building Speed and Quality into the Hearings and Appeals Process

When the agency established the hearings process in 1940, it designed the process to
handle a substantial number of cases—that is, a larger number than was handled in
other hearing processes.> However, over the years, that number has grown. in FY
2007, we received nearly 580,000 hearing requests; last fiscal year, we received over
859,000 hearing requests, which was a record number. The main reason behind this
workload growth in recent years has been the flood of new appeals caused by the aging
of the baby boomers and the economic downturn. Rapid expansion of large firms
representing claimants may also be a factor in the higher rate of appeal.

To address these growing workloads, we decided to return to the gritty work of truly
managing our hearings and appeals workloads.

We hired additional ALJs for the offices with the heaviest workloads and informed our
entire corps of our expectation that they should issue between 500 and 700 legally
sound decisions annually.® When we established that productivity expectation in late

® Basic Provisions Adopted by the Social Security Board for the Hearing and Review of Old-Age and Survivors
Insurance Claims, at 4 {January 1940).

“ in addition, we limit the limit the number of cases assigned per year to an ALJ.

1
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2007, only 47 percent of the ALJs were achieving it. In FY 2011, 77 percent met the
expectation, and we expect that percentage to rise this fiscal year.

We opened five National Hearing Centers (NHC) to further reduce hearings backlogs by
increasing adjudicatory capacity and efficiency with a focus on a streamlined electronic
business process. Transfer of workioad from heavily backlogged hearing offices is
possible with electronic files, thus allowing the NHC to easily provide assistance to
these areas of the country.

In 2010 and 2011, we opened 24 new hearing offices and satellite offices. While a lack
of funding forced us to cancel plans for additional offices, those we did open are making
a substantial difference in communities that were experiencing the longest waits for
hearings.

We increased usage of the Findings Integrated Templates that improve the legal
sufficiency of hearing decisions, conserve resources, and reduce average processing
time. We introduced a standard Electronic Hearing Office Process, also known as the
Electronic Business Process, to promote consistency in case processing across all
hearing offices. We also built the “How Mi Doing” tool that gives adjudicators extensive
information about the reasons their cases were subsequently remanded and ailows
them to view their performance in relation to the average of other ALJs in the office,
region, and Nation. Currently, we are developing training modules for each of the 170
bases for remands that eventually will be linked to this tool so that ALJs can obtain
training on targeted issues.

We expanded automation tools to improve speed, efficiency, quality, and accountability.
We initiated the Electronic Records Express project, which provides electronic options
for submitting health and school records related to disability claims. This initiative saves
critical administrative resources because our employees burn fewer CDs freeing them
to do other work. In addition, appointed representatives with e-Folder access have self-
service access to hearing scheduling information and the current Case Processing and
Management System (CPMS) claim status for their clients, reducing the need for them
to contact our offices. We have registered over 9,000 representatives for direct access
to the electronic folder. We also implemented Automated Noticing that allows CPMS to
automatically produce appropriate notices based on stored data. We implemented
centralized printing and mailing that provides high-speed, high-volume printing for all
hearings and appeals offices. We implemented Electronic Signature that aliows ALJs
and Attorney Adjudicators to sign decisions electronically.

Additionally, we are developing another automated tool, the electronic bench book
{eBB), which we believe will help ALJs review, decide, and provide instructions for
decision writers in a fully electronic environment. Last month, we initiated a pilot of the
eBB in three hearing offices. The eBB is a web-based tool that aids in documenting,
analyzing, and adjudicating a disability case according to our regulations. Wherever
possible, we reuse data to limit the need to re-enter information. eBB is designed to pull
in and display information entered from various sources. eBB should make review of
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the electronic file and instructions to decision writers more complete and efficient, which
would reduce the number of cases remanded because of incomplete documentation.

We have Federal disability units that provide extra processing capacity throughout the
country. In recent years, these units have been assisting stressed State disability
determination agencies. After evaluating our limited resources, our success in holding
down the initial disability claims pending level, and a further spike in hearings requests,
we redirected these units in February 2012 to assist in screening hearings requests.
Our Federal disability units can make fully favorable allowances, if appropriate, without
the need for a hearing before an ALJ.

We aiso listened to criticism from Congress and others. We have tried to make the right
decision upfront as quickly as possible. For instance, we are successfully using our
Compassionate Allowances (CAL) and Quick Disability Determination initiatives to fast-
track disability determinations at the initial claims level for over 150,000 disability
claimants each year, while maintaining a very high accuracy rate. Currently, about 6
percent of initial disability claims qualify for our fast-track processes, and we expect to
increase that number as we add new conditions to our CAL program. This helps keep
these cases out of our appeals process altogether.

At the AC, we also made improvements that helped us to handle the influx of cases
from the hearing offices and improve the quality of decisions throughout our entire
hearings and appeals process. For example, we developed and are now using the
Appeals Review Processing System (ARPS), an Intranet case processing system that
helps staff identify errors, prepare recommendations for review, identify trends, and
provide feedback to adjudicators and staff.

Over the last few years, the AC has developed an interactive training mode! that
received the prestigious W. Edwards Deming Training Award from the Graduate School
USA in 2011.

in the future, we plan to implement a new case assignment model for the AC that will
group cases with similar issues and assign those cases concurrently. This change will
improve consistency and help identify areas for future training, while also decreasing
processing times for all claimants.

However, of all the important improvements we have made or plan to make at the AC,
none is more important than the recent creation of the DQ. In 2008, we presented
Commissioner Astrue with a plan that would aliow us to gather comprehensive data on
the quality of our hearing decisions. Recognizing an obvious need, Commissioner
Astrue established a workgroup in 2009, which led to the establishment of DQ in
September 2010.

Even in the beginning, when the data were just trickling in, we began to identify
decision-making issues that we knew needed to be addressed through rulemaking or
sub-regulatory action.



62

Currently, DQ reviews a statistically valid sample of un-appealed favorable ALJ hearing
decisions before those decisions are effectuated (i.e., finalized), as authorized by 20
CFR 404.969 and 416.1469. In FY 2011, DQ reviewed 3,692 partially and fully
favorable decisions issued by ALJs and attorney adjudicators, and took action on about
22 percent, or 812, of those cases.®

While longstanding regulations do not permit our DQ to do pre-effectuation reviews that
are based on a specific ALJ or hearing office, the DQ is able to conduct post-
effectuation focused reviews on specific hearing offices, ALJs, representatives, doctors,
and disability program issues, etc.® These reviews allow us to better understand how
our complex disability policies are being implemented by various parties throughout the
hearings level. We identify potential subjects for focused reviews from a variety of
sources, including data collected through our systems, findings from pre-effectuation
reviews, and internal and external referrals received from various sources regarding
potential non-compliance with our regulations and policies. One way we use these
reviews is to identify common errors in ALJ decisions. The resuits of these reviews
show common errors to be failure to adequately develop the record, lack of supporting
rationale, and improper evaluation of opinion evidence. We have used this information
to develop and implement mandatory training for our ALJs. Furthermore, we use the
comprehensive data and analysis provided by DQ to provide feedback to other
components on policy guidance and litigation issues.

Moreover, since we are handling more cases in both our hearing offices and at the AC,
the number of new Federal court cases filed challenging our final decisions has gone
up. In FY 2007, dissatisfied claimants filed 11,920 new cases. That number rose to
15,644 in FY 2011, and we project that there will be about 19,100 new cases filed in FY
2013. Our success in the courts has also improved. In FY 2011, courts affirmed our
decisions in 51 percent of the cases decided, up from 49 percent in FY 2007, and court
reversals have decreased from 5 percent to fewer than 3 percent of cases over this
time.

Finally, notwithstanding our impressive work to-date, we have sought outside advice
from the Administrative Conference of the United States (ACUS) to guide our future
guality improvement efforts in our hearing offices and at the AC. Currently, ACUS is
studying:

« The effect of the treating physician rule on the role of the courts in reviewing
our disability decisions and the measures that we could take to reduce the
number of remanded cases;

* In those instances, the AC either remanded the case to the hearing office for further development or issued a
decision that modified the hearing decision.

® Since these focused reviews are post-effectuation reviews, they do not change case outcomes.
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= The AC's role in reviewing cases to reduce any observed variances and the
efficacy of expanding the AC’s existing authority to conduct more focused
reviews of judge decisions; and

¢ How the AC can select cases for review—as well as when the AC should
select cases for review (i.e., pre- or post-effectuation)—and what should be
the scope and manner of review.

We expect ACUS to deliver its preliminary findings by the end of this calendar year and
a draft final report with recommendations early next year.

Additionally, we have also asked ACUS to review and analyze the Socfal Security Act
and our regulations regarding the duty of candor and the submission of all evidence in
disability claims. ACUS will also survey the requirements of other administrative
tribunals, as well as the Federal Rules of Evidence, Federal Rules of Civil Procedure,
and other applicable authority, regarding the duty of candor and submission of all
evidence and then make recommendations for improvements in the Social Security
adjudication process.

Conclusion

Contrary to popular anecdote and innuendo, we have made extraordinary gains
improving the speed and quality of our hearings and appeals process over the past five
years. We have done so against extraordinary obstacles, including demographic
challenges, the economic downturn, and fiscal belt tightening. Resources permitting,
we believe that we can continue to improve by building upon our productivity gains and
the body of quality review data that we have accumulated.

Finally, | look forward to reviewing the Subcommittee’s report concerning 300 disability
cases. Without having seen the report, | will do my best to answer any questions you
may have today. Aithough the report will be severely limited by the statistically non-
representative sample of cases that was studied, we are nonetheless hopeful that the
report will identify possible trends that merit further research.
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Chairman Levin, Ranking Member Coburn, and Members of the Subcommittee:

Thank you for the opportunity to appear before you today. My name is Judge Debra
Bice, and | am the Chief Administrative Law Judge at the Social Security Administration.
| am responsible for overseeing approximately 1,500 administrative law judges (ALJ) in
the Office of Disability Adjudication and Review (ODAR). My testimony will focus on the
process through which we determine disability at all adjudicative levels across the
agency. My testimony will also address the chalienges we face hiring, managing, and
disciplining our judge corps.

How We Determine Disability—The Sequential Evaluation Process

Our general process for determining disability is admittedly complicated, but it is
necessarily complex to meet the requirements of the law as designed by Congress.’
We evaluate aduit claimants for disability under a standardized five-step evaluation
process (sequential evaluation), which we formally incorporated into our regulations in
1978. At step one, we determine whether the claimant is engaging in substantial gainful
activity (SGA). SGA is significant work normally done for pay or profit. The Social
Security Act (Act) establishes the SGA earnings level for blind persons and requires us
to establish the SGA level for other disabled persons.? If the claimant is engaging in
SGA, we deny the claim without considering medical factors.

* Section 223(d) of the Act defines “disability” as “the inability to engage in any substantial gainful activity by
reason of any medically determinable physical or mental impairment which can be expected to result in death or
which has lasted or can be expected to last for a continuous period of not less than 12 months; or in the case of an
individual who has attained the age of 55 and is blind {within the meaning of ‘blindness’ as defined in section
216(i}(1}}, inability by reason of such blindness to engage in substantiai gainful activity requiring skiils or abilities
comparable to those of any gainful activity in which he has previously engaged with some regularity and over a
substantial period of time. An individual shail be determined to be under a disability only if his physical or mental
impairment or impairments are of such severity that he is not only unable to do his previous work but cannot,
considering his age, education, and work experience, engage in any other kind of substantial gainful work which
exists in the national economy, regardiess of whether such work exists in the immediate area in which he lives, or
whether a specific job vacancy exists for him, or whether he would be hired if he applied for work. For purposes of
the preceding sentence {with respect to any individual}, ‘work which exists in the national economy’ means work
which exists in significant numbers either in the region where such individual lives or in several regions of the
country. In determining whether an individual’s physical or mental impairment or impairments are of a sufficient
medical severity that such impairment or impairments could be the basis of eligibility under this section, the
Commissioner of Social Security shall consider the combined effect of ali of the individual’s impairments without
regard to whether any such impairment, if considered separately, would be of such severity. if the Commissioner
of Social Security does find a medically severe combination of impairments, the combined impact of the
impairments shall be considered throughout the disability determination process. An individual shail not be
considered to be disabled for purposes of this title if alcoholism or drug addiction would (but for this
subparagraph) be a contributing factor material to the Commissioner’s determination that the individual is
disabled. For purposes of this subsection, a ‘physical or mental impairment’ is an impairment that resuits from
anatomical, physiological, or psychological abnormalities which are demonstrabie by medically acceptable clinical
and laboratory diagnostic techniques.”

2 For blind persons, the SGA earnings fimit is currently $1,690 a month. Currently, other disabled persons are
engaging in SGA if they earn more than $1,010 a month. Both SGA amounts are indexed annually to average wage

1
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if a claimant is not engaging in SGA, at step two, we assess the existence, severity, and
duration of the claimant’s impairment (or combination of impairments). The Act requires
us to consider the combined effect of all of a person's impairments, regardless of
whether any one impairment is severe. Throughout the sequentiai evaluation, we
consider all of the claimant’s physical and mental impairments singly and in
combination.

If we determine that the claimant does not have a medically determinable impairment,
or that the impairment or combined impairments are “not severe” because they do not
significantly limit the claimant’s ability to perform basic work activities, we deny the claim
at the second step. If the impairment is “severe,” we proceed to the third step.

Listing of Impairments

At the third step, we determine whether the impairment “meets” or “equals” the criteria
of one of the Listing of Impairments (Listings) in our regulations.

The Listings describe for each major body system the impairments considered so
severe that we can presume that they would prevent an adult from working. The Act
does not require the Listings, but we have been using them in one form or another since
1955. The listed impairments are permanent, expected to resuit in death, or last for a
specific period greater than 12 months.

Using the rulemaking process, we revise the Listings’ criteria on an ongoing basis. The
Listings are a critical factor in our disability determination process, and we are
committed to updating each listing at least every five years. In the last five years, we
have revised five of 14 body systems in the Listings, and in FY 2013 we plan to revise
two more body systems and obtain public comments on the remaining seven body
systems. When updating a listing, we consider current medical literature, information
from medical experts, disability adjudicator feedback, and research by organizations
such as the Institute of Medicine. As we update entire body systems, we also make
targeted changes to specific rules as necessary.

If the claimant has an impairment that meets or equals the criteria in the Listings, we
allow the disability claim without considering the claimant’s age, education, or past work
experience. .

As part of our process at step three, we developed an important initiative—our
Compassionate Allowances (CAL) initiative—that allows us to identify claimants who
are clearly disabled because the nature of their disease or condition clearly meets the
statutory standard for disability. With the help of sophisticated new information

growth, using the National Average Wage Index. However, the Act specifies that we cannot necessarily count all
the person’s earnings. For example, we deduct impairment-related work expenses when we consider whether a
person is engaging in SGA.
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technology, we can quickly identify potential Compassionate Allowances and then
swiftly make decisions. We currently recognize 165 CAL conditions, and we expect to
expand the list later this year. We continue to review our CAL policy to ensure we base
it on the most up-to-date medical science.

Residual Functional Capacity

A claimant who does not meet or equal a listing may still be disabled. The Act requires
us to consider how a claimant’s condition affects his or her ability to perform past
relevant work or, considering his or her age, education, and work experience, other
work that exists in the national economy. Consequently, we assess what the claimant
can still do despite physical and mental impairments—i.e., we assess his or her residual
functional capacity (RFC). We use that RFC assessment in the last two steps of the
sequential evaluation.

We developed a regulatory framework to assess RFC. An RFC assessment must
reflect a claimant's ability to perform work activity on a regular and continuing basis (i.e.,
eight hours a day for five days a week, or an equivalent work schedule). We assess the
claimant's RFC based on all of the evidence in the record, such as treatment history,
objective medical evidence, and activities of daily living.

We must also consider the credibility of a claimant’s subjective complaints, such as
pain. Such complaints are inherently difficult to assess. Under our regulations,
disability adjudicators use a two-step process to evaluate credibility. First, the
adjudicator must determine whether medical signs and laboratory findings show that the
claimant has a medically determinable impairment that could reasonably be expected to
produce the pain or other symptoms alleged. If the claimant has such an impairment,
the adjudicator must then consider all of the medical and non-medical evidence to
determine the credibility of the claimant’s statements about the intensity, persistence,
and limiting effects of symptoms. The adjudicator cannot disregard the claimant's
statements about his or her symptoms simply because the objective medical evidence
alone does not fully support them.

The courts have influenced our rules about assessing a claimant’s disability. For
example, when we assess the severity of a claimant’'s medical condition, we historically
have given greater weight to the opinion of the physician or psychologist who treated
that claimant. While the courts generally agreed that adjudicators should give special
weight to treating source opinions, the courts formulated different rules about how
adjudicators should evaluate treating source opinions. In 1991, we issued regulations
that explain how we evaluate treating source opinions.> However, the courts have
continued to interpret opinions from treating physicians in conflicting ways.

? Under those regulations, we will give controlling weight to a treating physician's opinion if it is well-supported by
medically acceptable clinical and laboratory diagnostic techniques and is not inconsistent with the other
substantial evidence in the record. In that case, a disability adjudicator must adopt a treating source’s medical
opinion regardless of any finding he or she would have made in the absence of the medical opinion.
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Once we assess the claimant’'s RFC, we move to the fourth step of the sequential
evaluation.

Medical-Vocational Decisions (Steps Four and Five)

At step four, we consider whether the claimant’'s RFC prevents the claimant from
performing any past relevant work. If the claimant can perform his or her past relevant
work, we deny the disability claim.

If the claimant cannot perform past relevant work (or if the claimant did not have any
past relevant work), we move to the fifth step of the sequential evaluation. At step five,
we determine whether the claimant, given his or her RFC, age, education, and work
experience, can do other work that exists in the national economy. If a claimant cannot
perform other work, we will find that the claimant is disabled.

We use detailed vocational rules to minimize subjectivity and promote national
consistency in determining whether a claimant can perform other work that exists in the
national economy. When we issued these rules in 1978, we noted that the Committee
on Ways and Means, in its report accompanying the Social Security Amendments of
1967, said that:

ltis, and has been, the intent of the statute to provide a definition of disability
which can be applied with uniformity and consistency throughout the nation,
without regard to where a particular individual may reside, to local hiring
practices or employer preferences, or to the state of the local or national
economy.*

The medical-vocational rules, set out in a series of “grids,” relate age, education, and
past work experience to the claimant's RFC to perform work-refated physical activities.
Depending on those factors, the grid may direct us to allow or deny a disability claim.
For cases that do not fall squarely within a vocational rule, we use the rules as a
framework for decision-making. In addition, an adjudicator may rely on a vocational
expert to identify other work that a claimant could perform.

How We Determine Disability—The Administrative Process

The Supreme Court has accurately described our administrative process as “unusually
protective” of the claimant.’ indeed, we strive to ensure that we make the correct
decision as early in the process as possible, so that a person who truly needs disability
benefits receives them in a timely manner. In most cases, we decide claims for benefits
using an administrative review process that consists of four levels: (1) initial

* 43 Fed. Reg. 55349, 55350 (1978) (quoting H.R. Rep. No. 544, 90th Congress, 1st Sess., at 30 (1967)).

® Heckler v. Day, 467 U.S. 104 (1984),
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determination; (2) reconsideration determination; (3) hearing; and (4) appealsh6 At each
level, the decision-maker bases his or her decisions on provisions in the Social Security
Act (Act) and regulations, as outlined above.

Initial and Reconsideration Determinations

In most States, a team consisting of a State disability examiner and a State agency
medical or psychological consuitant makes an initial determination at the first level. The
Act requires this initial determination.” A claimant who is dissatisfied with the initial
determination may request reconsideration, which is performed by another State
agency team. In turn, a claimant who is dissatisfied with the reconsidered determination
may request a hearing.®

Hearing Level

We have over 70 years of experience in administering the hearings and appeals
process. Since the passage of the Social Security Amendments of 1939, the Act has
required us to hold hearings to determine the rights of individuals to old-age and
survivors’ insurance benefits.

Over the years, the numbers of ALJs and hearing offices rapidly grew as the Social
Security program grew. Recently, we added staff to help us meet growing demand and
allow us to focus our resources on those parts of the country with the greatest need for
hearings. In addition, we have expanded the use of video hearings, opened five
National Hearing Centers to deal only with backlogged cases by video, and realigned
the service areas of some of our offices. However, the attributes of the hearings and
appeals process have remained essentially the same since 1940. When it established
the hearings and appeals process in 1940, the Social Security Board sought to balance
the need for accuracy and fairness to the claimant with the need to handle a large
volume of claims in an expeditious manner.® Those twin goals still motivate us. As the

%20 C.F.R. §§ 404.900, 416.1400. My testimony focuses on disability determinations, but the review process
generally applies to any appealable issue under the Social Security programs.

7 sections 205(b) and 1631(c){1}{A) of the Act, 42 U.S.C. §§ 405(b), 1383(c){1)(A}.

® For disability claims, 10 States participate in a “prototype” test under 20 C.F.R. §§ 404.906, 416.1406. In these
States, we eliminated the reconsideration step of the administrative review process, Claimants who are dissatisfied
with the initial determinations on their disability cases may request a hearing before an AL The 10 States
participating in the prototype test are Alabama, Alaska, California {Los Angeles North and West Branches),
Colorado, Louisiana, Michigan, Missouri, New Hampshire, New York, and Pennsylvania.

® Basic Provisions Adopted by the Social Security Board for the Hearing and Review of Old-Age and Survivors
insurance Claims, at 4-5 (January 1940).
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Supreme Court has observed, the Social Security hearings system “must be fair——and it
must work.”*?

When a hearing office receives a request for hearing from a claimant, the case file is
prepared by hearing office staff prior to the case being assigned to a judge and
scheduled for hearing. The ALJ decides the case de novo, meaning that he or she is
not bound by the determinations made at prior levels of the disability process. The ALJ
reviews any new medical or other evidence that was not available to prior adjudicators.
The ALJ will also consider a claimant's testimony and the testimony of medical and
vocational experts called for the hearing. Since the ALJ considers additional evidence
and testimony, his or her decision to allow an appeal does not necessarily mean that
the earlier decision was incorrect based on the evidence available at the time. Ifa
review of all of the evidence supports a decision fully favorable to the claimant without
holding a hearing, the ALJ or attorney adjudicator may issue an on-the-record fully
favorable decision.""

In contrast to Federal court proceedings, our ALJ hearings are non-adversarial. Formal
rules of evidence do not apply, and the agency is not represented except by the ALJ,
who has dual responsibilities.'? At the hearing, the ALJ takes testimony under oath or
affirmation. The claimant may elect to appear in-person at the hearing or consent to
appear via video. The claimant may appoint a representative (either an attorney or non-
attorney) who may submit evidence and arguments on the claimant's behalf, make
statements about facts and law, and call witnesses to testify. The ALJ may call
vocational and medical experts to offer opinion evidence, and the claimant or the
claimant's representative may question these witnesses.

If, following the hearing, the ALJ believes that additional evidence is necessary, the ALJ
may leave the record open and conduct additional post-hearing development; for
example, the ALJ may order a consultative exam. Once the record is complete, the ALJ
considers all of the evidence in the record and makes a decision. The ALJ decides the
case based on a preponderance of the evidence in the administrative record. A

i® pichardson v. Perales, 402 1).S. 389, 399 (1971).

1 Under the Attorney Adjudicator program, our most experienced attorneys spend a portion of their time making
on-the-record, disability decisions in cases where enough evidence exists to issue a fully favorable decision without
waiting for a hearing. 20 C.F.R. §§ 404.942, 416.1442.

2 gtarting in the 1970s under Commissioner Ross, we tried to pilot an agency representative position at select
hearing offices. However, a United States District Court held that the pilot violated the Act, intruded on AL
independence, was contrary to congressional intent that the process be “fundamentally fair,” and failed the
constitutional requirements of due process. Salfling v. Bowen, 641 F. Supp. 1046 (W.D. Va, 1986). We subsequently
discontinued the pilot due to the testing interruptions caused by the Salling injunction, general fiscal constraints,
and intense congressionatl opposition, Congress originally supported the project; however, we experienced
significant congressional opposition once the pilot began. For example, Members of Congress introduced
legislation to prohibit the adversarial involvement of any government representative in Social Security hearings,
and 12 Members of Congress joined an amicus brief in the Salling case opposing the project.
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claimant who is dissatisfied with the ALJ’s decision generally has 60 days after he or
she receives the decision to ask the Appeals Council (AC) to review the decision.”

Appeals Council

Upon receiving a request for review, the AC evaluates the ALJ’s decision, all of the
evidence of record, including any new and material evidence that relates to the period
on or before the date of the ALJ’s decision, and any arguments the claimant or his or
her representative submits. The AC may grant review of the ALJ’s decision, or it may
deny or dismiss a claimant's request for review. The AC will grant review in a case if
there appears to be an abuse of discretion by the ALJ; there is an error of law; the
actions, findings, or conclusions of the ALJ are not supported by substantial evidence;
or if there is a broad policy or procedural issue that may affect the general public
interest.

If the AC grants a request for review, it may uphoid part of the ALJ's decision, reverse
all or part of the ALJ’s decision, issue its own decision, remand the case to an ALJ, or
dismiss the original hearing request. When it reviews a case, the AC considers all the
evidence in the ALJ hearing record (as well as any new and material evidence), and
when it issues its own decision, it bases the decision on a preponderance of the
evidence.

if the claimant completes our administrative review process and is dissatisfied with our
final decision, he or she may seek review of that final decision by filing a compiaint in
Federal District Court. However, if the AC dismisses a claimant’s request for review, he

** The Appeals Council is headquartered in Falis Church, Virginia. It is our last administrative decisional level.
Created on March 1, 1940 as a three-member body, the Appeals Council was established to oversee the hearings
and appeals process, promote national consistency in hearing decisions made by referees (now AUs) and ensure
that the Social Security Board's {now the Commissioner's) records were adequate for judicial review. The Appeals
Council has grown over time due to the growth in the increasingly complex programs it reviews and the increased
number of requests for review that it receives. Currently, the Appeals Council is made up of approximately 75
Administrative Appeals ludges, 56 Appeals Officers, and several hundred support personnel. The Appeals Council is
physically located in Falls Church, Virginia with additional offices in Crystal City, Virginia, and in Baltimore,
Maryland. Cases originate in hearing offices throughout the country. The Appeals Council looks at each case in
which a request for review is filed {over 173,000 in FY 2011}. The Appeals Council may grant, deny, or dismiss a
request for review. If the Appeals Council grants the request for review, it will either decide the case or return
("remand") it to an ALl for a new decision. The Council also performs quality review, policy interpretations, and
court-related functions. The Appeals Council is the core component of the Office of Appellate Operations, one of
the parts of our Office of Disability Adjudication and Review. The Office of Appellate Operations provides
professional and clerical support for the Appeals Council, and also maintains and controls files in cases decided
adversely to claimants by AUs and the Appeals Council, in case a further administrative or court appeai is filed.
When a claimant brings a civil action against the Commissioner seeking judicial review of the agency’s final
decision, staff in the Office of Appeliate Operations prepare the record of the claim for filing with the Court. This
includes all the documents and evidence the agency relied upon in making the decision or determination.
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or she cannot appeal that dismissal; instead, the ALJ’s decision becomes the finai
decision.

Federal Level

If the AC makes a decision, it is our final decision. If the AC denies the claimant’s
request for review of the ALJ’s decision, the ALJ’s decision becomes our final decision.
A claimant who wishes to appeal our final decision has 60 days after receipt of notice of
the AC's action to file a complaint in Federal District Court.

in contrast to the ALJ hearing, Federal courts employ an adversarial process. In District
Court, an attorney usually represents the claimant and attorneys from the United States
Attorney’s office or our Office of the General Counsel represent the Government.

When we file our answer to that complaint, we aiso file with the court a certified copy of
the administrative record developed during our adjudication of the claim for benefits.

The Federal District Court considers two broad inquiries when reviewing one of our
decisions: whether we correctly followed the Act and our regulations, and whether our
decision is supported by substantial evidence of record. On the first inquiry—whether
we have applied the law correctly—the court typically will consider issues such as
whether the ALJ correctly evaluated the claimant's testimony or the treating physician’s
opinion, and whether the ALJ followed the correct procedures.

On the second inquiry, the court will consider whether the factual evidence developed
during the administrative proceedings supports our decision. The court does not review
our findings of fact de novo, but rather, considers whether those findings are supported
by substantial evidence. The Act prescribes the “substantial evidence” standard, which
provides that, on judicial review of our decisions, our findings “as to any fact, if
supported by substantial evidence, shall be conclusive.” The Supreme Court has
defined substantial evidence as “such relevant evidence as a reasonable mind might
dccept as adequate to support a conclusion.”™* The reviewing court will consider
evidence that supports the ALJ’s findings as well as evidence that detracts from the
ALJ's decision. However, if the court finds there is conflicting evidence that could allow
reasonable minds to differ as to the claimant’s disability, and the ALJ's findings are
reasonable interpretations of the evidence, the court must affirm the ALJ's findings of
fact. In practice, courts in many parts of the country do not apply the substantial
evidence standard as Congress intended, which resuits in many inappropriate remands.

If, after reviewing the record as a whole, the court concludes that substantial evidence
supports the ALJ’s findings of fact and the ALJ applied the correct legal standards, the
court will affirm our final decision. If the court finds either that we failed to follow the
correct legal standards or that our findings of fact are not supported by substantial
evidence, the court typically remands the case to us for further administrative

* consolidoted Edison Co. of New York v. N.L.R.B., 305 U.S. 197 {1938).
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proceedings, or in rare instances, reverses our final decision and finds the claimant
eligible for benefits.

ALJ Hiring, Management Oversight, and Disciplinary Processes

In order to issue timely, fair, and quality decisions in our hearings and appeals process,
we must have the appropriate tools to hire, manage, and discipline our judge corps
without infringing on their qualified decisional independence.

Hiring Process

On Commissioner Astrue's watch, we have raised the standards for ALJ selection,
hiring people who we believe will take seriously their responsibility to the American
public. We have hired 794 judges since 2007. Insistence on the highest possible
standards in judicial conduct is a prudent investment for taxpayers, especially since
ALJs may be removed only for good cause established and determined by the Merit
Systems Protection Board.

We originally planned to hire 125 ALJs in September of FY 2012; however, we
uitimately decided to hire 46 judges who will report on September 23, 2012.

We depend on OPM to provide us with a register of qualified ALJ candidates. During
the Azdell litigation, which began in the late 1990s, use of the register was temporarily
frozen due to an MSPB decision that was subsequently overturned by the United States
Court of Appeals in 2003 (at which time OPM was able to reopen the then-existing
register to agency requests for certificates). Since 2003, however, OPM not only re-
opened the then-existing register, but also established a new examination, administered
it three times, generally, beginning in 2007, and established (and subsequently
supplemented) a new register. For our hearing process to operate efficiently, we need
ALJs who can treat people with dignity and respect, be proficient at working
electronically, handle a high-volume workload without sacrificing quality, and make swift
and sound decisions in a non-adversarial adjudication setting.

OPM shouid continue to engage the agencies who hire ALJs and some authoritative
outside groups, such as the Administrative Conference of the United States and the
American Bar Association, to incorporate their expertise in the ALJ examination
process. | would like to point out that the total number of Federal ALJs is 1,726 as of
March 2012, and our corps represents about 86 percent of the Federal ALJ corps—we
have the greatest stake in ensuring that the criteria and hiring process meet our needs,
but recognize that OPM is required to produce an examination that meets the needs of
the Government — and the public it serves — as a whole, pursuant to congressional
directives.

Management Oversight and Disciplinary Processes
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Under Commissioner Astrue’s leadership, we have not hesitated to hold ALJs
accountable where the law permits. Although the Administrative Procedure Act (APA)
does not expressly state that ALJs must comply with the statute, regulations, or sub-
regulatory policies and interpretations of law and policy articulated by their employing
agencies, both the courts' and the Department of Justice’s Office of Legal Counsel™
have opined that ALJs are subject to the agency on matters of law and policy.

One of Congress’ goals in passing the APA was to protect the due process rights of the
public by ensuring that impartial adjudicators conduct agency hearings. Employing
agencies are limited in their authority over ALJs, and Federal law precludes
management from using many of the basic tools applicable to the vast majority of
Federal employees. Specifically, OPM sets ALJs’ salaries independent of agency
recommendations or ratings. ALJs are exempt from performance appraisais, and they
cannot receive monetary awards or periodic step increases based on performance. in
addition, our authority to discipline ALJs is restricted by statute. We may take certain
measures, such as counseling or issuing a reprimand, to address ALJ
underperformance or misconduct. However, we cannot take stronger measures against
an ALJ, such as removal or suspension, reduction in grade or pay, or furlough for 30
days o1r7!ess, unless the Merit Systems Protection Board (MSPB) finds that good cause
exists.

We have taken affirmative steps to address egregiously underperforming ALJs. With
the promulgation of our “time and place” regulation, we have eliminated arguable
ambiguities regarding our authority to manage scheduling, and we have taken steps to
ensure that judges are deciding neither too few nor too many cases. By management
instruction, we have limited assignment of new cases to no more than 1,200 cases
annually.

Our Hearing Office Chief Administrative Law Judges (HOCALJ) and Hearing Office
Directors work together to identify workflow issues. If they identify an issue with respect
to an ALJ, the HOCALJ discusses that issue with the judge to determine whether there
are any impediments to moving the cases along in a timely fashion and advise the judge

S #pn AU is a creature of statute and, as such, is subordinate to the Secretary in matters of policy and
interpretation of law.” Nash v. Bowen, 869 F.2d 675, 680 {2d Cir.} {citing Mullen, 800 F.2d at 540-41 n. S-and
Associotion of Administrative Law Judges v. Heckler, 534 F. Supp. 1132, 1141 (D.D.C. 1984)}, cert. denied, 493 U.5.
812 (1989).

'8 “Administrative law judges have no constitutionally based judicial power. . . . As such, AUs are bound by all
policy directives and rules promuigated by their agency, including the agency's interpretations of those policies
and rules. . . . AUs thus do not exercise the broadly independent authority of an Article ill judge, but rather
operate as subordinate executive branch officials who perform quasi-judicial functions within their agencies. In
that capacity, they owe the same allegiance to the Secretary's policies and regulations as any other Department
employee.” Authority of Education Department Administrative Law judges in Conducting Hearings, 14 Op. Off.
Legal Counsel 1, 2 {1990}.

” The MSPB makes this finding based on a record established after the AU has an opportunity for a hearing.

10
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of steps needed to address the issue. If necessary, the Regional Chief ALJ and the
Office of the Chief ALJ provide support and guidance.™®

Generally, this process works. The vast majority of issues are resolved informally by
hearing office management. When they are not, management has the authority to order
an ALJ to take a certain action or explain his or her actions. ALJs rarely fail to comply
with these orders. In those rare cases where the ALJ does not comply, we pursue
disciplinary action. Our overarching goal is to provide quality service to those in need
and instill that goal in all of our employees, including ALJs.

The current system limits how we address the tiny fraction of ALJs who hear only a
handfu! of cases or engage in misconduct. A few years ago, we had an ALJ in Georgia
who failed to inform us, as required, that he was also working full-time for the
Department of Defense. Another ALJ was arrested for committing a serious domestic
assault. We were able to remove these AlLJs, but only after completing the lengthy
MSPB disciplinary process that lasts several years and can consume over a million
dollars of taxpayer resources.'® In each of these cases, unlike disciplinary action
against all other civil servants, the ALJs received their full salary and benefits until the
case was finally decided by the full MSPB—even though they were not deciding cases.
We are open to exploring options to address these issues, while ensuring the qualified
decisional independence of these judges.

Conclusion

Our highly-trained disability adjudicators follow a complex process for determining
disability according to the requirements of the law as designed by Congress. | look
forward to reviewing the Subcommittee’s report concerning 300 disability cases.
Without having seen the report, | will do my best to answer any questions you may have
today. Although the report will be severely limited by the statistically non-representative
sample of cases that was studied, | am nonetheless hopeful that the report will identify
data that merit further research.

*® Our managerial AUs play a key role in AU performance. They provide guidance, counseling, and encouragement
to our line AUs. However, the current pay structure does not properly compensate them. For example, due to pay
compression, a line AU in a Pennsylvania hearing office can earn as much as our Chief Administrative Law Judge.
Furthermore, our leave rules limit the amount of annual leave an AU can carry over from one year to the next,
These compensation rules discourage otherwise qualified AUs from pursuing management positions, and the APA
prevents us from changing those rules.

1 Since 2007, we have filed removal charges with the MSPB against nine AUs. The MSPB upheld our removal
charges against five AUs; three AUs left the agency or retired in lieu of removal. One removal action is currently
awaiting a decision from the MSPB. Additionally, from 2007 to present, we either sought to file or filed charges
seeking suspension against 29 AUs. Of these AUs, 22 were suspended, six either retired or separated from the
agency; and one case is currently before the MSPB.

11
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Mr. Chairman, Ranking Member Coburn, Members of the Subcommittee:

My name is Douglas Stults, and I serve as the Hearing Office Chief Administrative Law Judge
(HOCALJ) for the ODAR Oklahoma City, Oklahoma Hearing Office (HO). I have four years
and five months of experience as an ALJ and three years and nine months experience as a
HOCALJ. Prior to becoming an administrative law judge (ALJ), I worked for ODAR in the
Oklahoma City HO for 12 years, 3 years as the Hearing Office Director (HOD), 5 years as a
Group Supervisor, and 4 years as an Attorney-Advisor. Prior to working for ODAR, I was a
staff attorney for the UAW Legal Services Plan in Oklahoma City for 7' years and had
practiced law in central Oklahoma for 8! years before that.

The Oklahoma City HO primarily serves central and western Oklahoma, specifically Oklahoma
City, Lawton, Ardmore, and Clinton, Oklahoma, as well as Wichita Falls, Texas and Santa Fe,
New Mexico. Thus, the claimants served by the Oklahoma City HO live in urban, suburban, and
rural areas and are of diverse cultural and economic backgrounds.

The Oklahoma City HO is presently staffed with 13 ALJs, supported by 59 staff, specifically: 1
Hearing Office Director; 4 Group Supervisors; | Administrative Assistant; 2 Hearing Office
Systems Administrators; 12 Senior Attorneys; 3 Attorney-Advisors; 6 Paralegal-Analysts; 3
Lead Case Technicians; 13 Senior Case Technicians; 6 Case Technicians; 4 Case Intake
Assistants; and 2 Contact Representatives. Fifty-seven percent of our employees (41 of 72) have
6 or more years of ODAR experience and 39% (28 of 72) have 16 or more years, myself
included.

In fiscal year (FY) 2011, the Oklahoma City HO attained our regionally-set dispositional goal,
with 7,216 claimants served. We also completed all of our aged cases (750 days old). Thus far
in FY 2012, we have served 6,317 claimants. Through the end of July 2012, Oklahoma City
ALJs’ dispositions have averaged: 37.8 percent fully favorable; 3.2 percent partially favorable;
41.7 percent unfavorable; and 17.2 percent dismissals. Further, through the end of August 2012,
the Oklahoma City HO has:

Average Processing Time of 381 days;

Average Cases Pending per ALJ of 591;

Average Age of Pending Cases of 258 days;

Cases under 365 days old of 76%;

Receipts per day per ALJ of 2.31;

Hearing Scheduled per day per ALJ 0f 2.39;

Hearings Held per ALJ per day of 1.79;

Held to Scheduled Ratio of 75%;
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Dispositions per day per ALJ of 2.15; and
Dispositions to Receipt Ratio of 103%.

As the HOCALJ, I strive to ensure that my hearing office handles hearing requests in an orderly
manner. [ discuss ALJ workload and case assignment regularly with our HOD, who oversees the
direction of our staff involved in preparing cases for hearing. Generally, cases are “worked-up”
for hearing in hearing request date order, with the oldest cases prepared first. Our HOD
randomly assigns a minimum number of cases to each Oklahoma City ALJ; 40 cases per month
so farin FY 2012.

I use our agency’s technology to manage performance, quality, and productivity, mainly with the
help of the Case Processing Management System (CPMS) and Disability Adjudication Reporting
Tools (DART), including the “How MI Doing” and ODAR Management Information Dashboard
(ODAR MIND). Top priorities include the handling of our oldest cases, the number of hearings
scheduled and held per ALJ, the pending per ALJ, and the monthly dispositional totals. I pass
general information concerning these categories onto all ALJs, and pass specific information on
to individual ALJs as necessary.

I endeavor to work closely with our Oklahoma City ALJs. I have an unconditional “open door”
policy. I speak with all of our ALJs, both formally and informally, concerning questions,
problems, or suggestions that they might have, regarding individual cases as well as office
policies and procedures. I regularly send e-mails to clarify issues and procedures for our ALJs
and share general information.

Let me emphasize that while I can take actions to ensure that ALJs move their caseloads and
apply the law and our policies correctly, the Administrative Procedure Act grants all ALJs
“qualified decisional independence.” *“Qualified decisional independence” means that ALJs
must be impartial in conducting hearings. They must decide cases based on the facts in each
case and in accordance with the agency’s policy, as set out in the regulations, rulings, and other
policy statements. It also means, however, that ALJs make their decisions free from agency
pressure or pressure by a party to decide a particular case, or a particular percentage of cases, in a
particular way. If I see a performance or quality issue with an ALJ that [ need to address, I will
discuss the issue with the judge as soon as possible to ensure that the ALJ’s actions are
consistent with the agency’s policy, and that the ALJ is performing at an acceptable level of
productivity. While I exercise appropriate management oversight over the ALJs in my office
and can take a number of actions to help ALJs improve their performance, I cannot and do not
interfere with or influence the ultimate decision in any case.

In addition to my managerial duties, I hold hearings for disability cases.

Thank you for the opportunity to be here today. I would be happy to answer any questions that
you may have.
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Mr. Chairman, Ranking Member Coburn, Members of the Subcommittee:

My name is Thomas Erwin, and I serve as the Chief Administrative Law Judge (ALJ) for the
Roanoke, Virginia hearing office (HO). I have a little more than 3 years of experience as an ALJ
and 1 ¥; years as a hearing office chief ALJ (HOCALJ). Prior to becoming an ALJ, I was an
attorney advisor in the Roanoke, Virginia Office of Disability Adjudication and Review (ODAR)
office for three years. Before joining the Social Security Administration, I served as a U. S.
Navy JAG attorney on active duty for five years in San Diego and Port Hueneme, California, and
was appointed as the Officer in Charge of the Naval Legal Service Office Branch Office in Port
Hueneme. One of my duties in the Navy was to serve as criminal defense counsel in courts-
martial cases; so yes, Tom Cruise did play me in the movie A Few Good Men. I then worked in
private practice in Southern California as a certified specialist in family law prior to joining the
Social Security Administration in 2006.

The Roanoke, Virginia HO serves a broad area of Southwest Virginia and Southeast West
Virginia. This service area is a part of a cultural region commonly known as Appalachia. The
region's economy, once highly dependent on mining, forestry, agriculture, chemical industries,
and heavy industry, has become more diversified in recent times.

The Roanoke Hearing Office has eight ALIJs, three of whom have fewer than two years of
experience on the job. The newest judge has been with the office only since June of this year.
The office has had significant ALJ turnover over the past several years, and has lost eight judges
to retirement or transfer. SSA has assigned eight new judges in the same period; seven of these
judges were new to the position or had less than one year of experience as an ALJ when they
reported. The office has 48 employees.

For fiscal year 2012, through August, the Roanoke hearing office has received 3,690 hearing
requests, an average of 335 cases per month. We have issued 3,643 decisions, so we have
processed close to 99% of total receipts. We have just under 4,700 cases pending in our office,
an average of over 580 cases pending per judge. Our average processing time is 432 days from
the request for hearing to decision.

The Roanoke hearing office has an allowance rate of 57% for fiscal year 2012. The judges have
an allowance rate of 55%, with most judges having an allowance rate between 45 and 57%. The
difference in allowance percentage between the overall office rate and the judges represents
favorable decisions processed by our senior attorneys.

As a HOCALYJ, it is my job to make sure that the office functions smoothly, and that we process
cases fairly and efficiently. I strive to ensure that my hearing office handles hearing requests in
an orderly manner. [ work with three other office managers to make sure cases are worked up
and ready for a hearing, that they are assigned to judges to allow them to hold hearings, and that
writers draft legally sufficient decisions. I monitor the workloads of the judges to make sure
they have sufficient cases at various stages of the process to allow them to review cases before
scheduling, hold hearings, and issue decisions.
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A hearing office has many working parts, all of which need to operate smoothly to maintain both
quality and productivity. The senior case technicians prepare the files and get them ready for
hearing; the judges hold the hearings; and then the writers must draft, based on directions they
receive from the judges, legally sufficient and defensible decisions. As HOCALJ, I work with
my fellow supervisors to manage performance, quality, and productivity at each phase of a case’s
development and resolution.

1 work with the ALJs in the office to make sure they are aware of monthly and yearly goals, that
they move cases through each stage of the process in a timely manner, and that they issue quality
decisions as quickly as possible. Ifthe judges are having a problem, I help them resolve the
issue so that they can continue doing their job. Itry to lead by example.

Let me emphasize that while I can take actions to ensure that ALJs move their caseloads and
apply the law and our policies correctly, the Administrative Procedure Act grants all ALJs
“qualified decisional independence.” “Qualified decisional independence” means that ALJs
must be impartial in conducting hearings. They must decide cases based on the facts in each
case and in accordance with the agency’s policy, as set out in the regulations, rulings, and other
policy statements. It also means, however, that ALJs make their decisions free from agency
pressure or pressure by a party to decide a particular case, or a particular percentage of cases, in a
particular way. IfI see a performance or quality issue with an ALJ that I need to address, I will
discuss the issue with the judge as soon as possible to ensure that the ALJ’s actions are
consistent with the agency’s policy, and that the ALJ is performing at an acceptable level of
productivity. While I exercise appropriate management oversight over the ALJs in my office
and can take a number of actions to help ALJs improve their performance, I cannot and do not
interfere with or influence the ultimate decision in any case.

Thank you for the opportunity to be here today. [ would be happy to answer any questions that
you may have.
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Mr. Chairman, Ranking Member Coburn, Members of the Subcommittee:

My name is Ollie L. Garmon, III, and I serve as the Regional Chief Administrative Law Judge
(RCALDJ) for Region IV (Atlanta). The Montgomery, Alabama hearing office (HO) is one of the
offices in the Atlanta region. I have 21 years’ experience as an ALJ, 3 years as a Hearing Office
Chief ALJ (HOCALJ), 4 years as the Assistant to the RCALJ, and 9 years as the RCALJ.

As an RCALJ, I provide general oversight for all program and administrative matters concerning
our hearings process in the Atlanta region. The Atlanta region is composed of 37 hearing
offices, nearly 400 administrative law judges, and a total staff of nearly 2,300 people in
following eight states: Alabama, Florida, Georgia, Kentucky, Mississippi, North Carolina, South
Carolina, and Tennessee. This region serves a population of about 60 million citizens. We have
approximately 25 percent of the agency’s hearings caseload, w