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THE UNIVERSAL MUSIC GROUP/EMI MERGER
AND THE FUTURE OF ONLINE MUSIC

THURSDAY, JUNE 21, 2012

U.S. SENATE,
SUBCOMMITTEE ON ANTITRUST, COMPETITION
Poricy, AND CONSUMER RIGHTS,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The subcommittee met, pursuant to notice, at 2:18 p.m., in room
SD-226, Dirksen Senate Office Building, Hon. Herb Kohl, Chair-
man of the Subcommittee, presiding.

. Present: Senators Kohl, Klobuchar, Franken, Blumenthal, and
ee.

OPENING STATEMENT OF HON. HERB KOHL, A U.S. SENATOR
FROM THE STATE OF WISCONSIN

Chairman KOHL. Good afternoon. Sorry to be a little late this
afternoon. We had some votes to complete.

In recent years, the music industry has undergone a radical
transformation as consumers embrace new digital music tech-
nologies. The transformation is as revolutionary today as the
Gramophone, radio, and recorded music were a century ago.

The deal before us today is just one example of this trans-
formation. EMI is being sold in two parts—to Universal and to
Sony—so that there will only be three major record companies re-
maining. Today we meet to consider the sale of EMI’s recorded
music business to Universal and its impact on competition, artists,
and consumers.

As recently as 20 years ago, virtually all consumers obtained
their music by going to their local record stores to buy records or
CDs, often after hearing the music on the radio. Today the market
is very different. About half of all music revenue comes from digital
sales over the Internet, from downloading songs and albums via
iTunes, or listening to an online music subscription service such as
Spotify, to give only two examples.

Recording artists can reach consumers directly over the Internet
without ever signing a deal with a record company. Most record
stores have closed as a result of the new online services. For those
consumers who still buy physical CDs, they do so primarily at large
chains such as WalMart or Target or by ordering over the Internet
on a website like Amazon. And the music industry faces ongoing
challenges from illegal downloading of music over the Internet.

In this brave, new world for the music industry, Universal and
EMI argue that this deal should not concern us. They contend that
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the market shares resulting from the merger should not concern us
and that the power to set prices is in the hands of online distribu-
tors or the large chain retailers with whom they must deal. And
the ongoing problem of piracy, they argue, effectively constrains
their ability to raise prices when consumers can easily get music
for free via illegal downloads.

Nonetheless, we need to closely examine whether reducing the
number of major record companies to three and giving Universal
as much as 40 percent of the music business by some measures will
adversely affect competition. Concerns are especially strong with
respect to the market for online distribution. Will Universal’s music
catalogue be so large as to make it a gatekeeper that can make or
break any new online service and allow it to prevent new competi-
tively priced services from launching?

We must carefully scrutinize what this merger will mean for con-
sumers who buy music on physical CDs, still half of all music sales
revenue. In almost all industries, reducing the number of competi-
tors from four to three expands the market power of the remaining
companies and increases the risk of higher prices. Why shouldn’t
these same principles apply to the music business? Moreover, will
the three remaining record companies be able to obtain the lion’s
share of floor space and promotions in retail stores, thereby crowd-
ing out the smaller competitors?

We must be mindful of the possible harmful effects on inde-
pendent labels and artists. As in so many creative industries, inno-
vation and new forms of music often come from those artists not
signed to major record companies. We need to be careful to ensure
that this consolidation does not impede the ability of independent
record labels to compete or place undue barriers to the emergence
of new, innovative, and diverse talent in the music industry.

So our examination of this transaction leaves us with more ques-
tions than answers as we begin today’s hearing. While we recognize
that the music industry has gone through enormous changes and
challenges in recent years, nevertheless we are mindful of the basic
principles of antitrust and the need to maintain competition in this
industry for both consumers and artists.

We look forward to the testimony of our panel of witnesses on
these issues, and we are very pleased to be with you today.

Senator Lee, any comments?

STATEMENT OF HON. MIKE LEE, A U.S. SENATOR FROM THE
STATE OF UTAH

Senator LEE. Yes, thank you, Mr. Chairman. Thanks to all of you
for joining us today.

The recorded music industry is both a staple of our popular cul-
ture and an essential element for our economy. The 40,000 busi-
nesses involved in the United States music industry employ over
100,000 people, including artists, managers, technicians, and
record label staff. And music can be big business. Estimated reve-
nues for the sale of recorded music in America now exceed $7 bil-
lion each year.

The music industry is also changing rapidly. Last year, digital
sales surpassed physical sales for the first time in history. Online
retail and digital distribution services provide customers with un-
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precedented access to lesser known artists who might otherwise
have been unable to obtain a recording contract. Digitization has
opened the door to a new and diverse world of innovative platforms
and modes of competition.

But the rise of digital music has also made illegal pirated record-
ings readily accessible to anyone with a computer who has an
Internet connection. The future of online music is bright but uncer-
tain. Although Internet-based radio and other music services are
growing at an impressive pace, some suggest that the Copyright
Royalty Board’s rate-setting process is broken and should be re-
formed. Whatever the nature of any such reforms, enforcement of
our antitrust laws must be oriented to help foster innovative tech-
nologies and enhance consumer welfare.

As the music industry attempts to traverse a changing techno-
logical and competitive landscape, some consolidation may, of
course, be expected. It, therefore, came as little surprise when Uni-
versal Music Group announced its intention to acquire EMI’s
record label. This announcement followed the 2007 transfer of EMI,
which has suffered from sharply declining market share and enor-
mous debt, to a private equity firm and eventually to Citigroup.

Many industry observers welcome the prospect of Universal tak-
ing full advantage of EMI’s artists and catalogue, helping to revise
an industry in the midst of some decline. Universal’s productive
use of EMI’s assets promises efficiencies that an equity firm or a
bank is unlikely to achieve.

At the same time, some competitors and public interest groups
note that a Universa/EMI merger would reduce the number of
major labels from four to three and give Universal a larger market
share than either of the remaining majors.

Critics fear that a combined Universal/EMI could leverage its
market power to increase prices to retailers and to consumers.
Some worry that the combined company may stifle innovation in
emerging digital distribution models by refusing to license its cata-
logue to inventive services.

Others also fear that a dominant label might seek to exclude
competitors from accessing key promotional space in retail and dig-
ital distribution services.

These concerns underscore the complex, evolving nature of the
music industry and the need for careful analysis of the relevant
markets and the manner in which market power might be exer-
cised. I am hopeful that this hearing will provide insight into the
competitive landscape of the recorded music industry.

Mergers play an essential role in our economy and should be per-
mitted where they do not harm consumers. Mergers can bring to
bear superior managerial skills, allow for more productive use of
underutilized assets, and result in economies of scale, reduced
costs, improved quality, and increased output.

The potential for mergers generally provides positive incentives
for industry managers who recognize a need to maximize profits or
face consolidation. Likewise, innovators know there is an acquisi-
tion market for the businesses that they create.

Under most definitions of the relevant markets, this merger will
result in a significant degree of concentration. As the merger guide-
lines make clear, however, this is not the end of the analysis, and
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the merger may proceed where other competitive factors counteract
the potentially harmful effects of increased concentration.

Universal and other proponents of the merger assert that there
is reason to believe such competitive factors are present in the var-
ious markets for recorded music. Music retailers wield tremendous
market power, with Apple and WalMart alone accounting for up to
60 percent of sales. This countervailing market power may well
protect against labels’ successfully raising marginal prices.

The nature of the modern music industry may provide an addi-
tional protection against anticompetitive effects. The prevalence
and affordability of technology has increased the ease and entry
quite substantially, resulting in greater access and an increased va-
riety of access points, whether YouTube, MySpace, or iTunes, for
artists and for independent labels. In fact, independent labels now
account for approximately 30 percent of music ownership.

Finally, at least at present, we cannot ignore the effect of pirated
music. The threat and the prevalence of piracy surely impact deci-
sionmaking throughout the legitimate recorded music industry and,
therefore, must be considered as part of any comprehensive anti-
trust analysis.

Government regulators should be wary of intervening in rapidly
changing and innovative markets. The music industry has experi-
enced much turmoil as it struggled to adjust to changes in tech-
nology, pricing models, and consumer expectations. Gone are the
days when consumers bought entire albums in order to acquire just
a single song. Also gone are the days when consumers purchased
the same album a second time simply to update their libraries to
the latest format. Today record labels and the artists they rep-
resent have their work stolen and shared freely over the Internet.
Every year consumers demand more music for less money. As the
music industry grapples with these and other challenges, Govern-
ment regulators ought to be careful not to prohibit reasonable busi-
ness judgments and decisions that may lead to efficiencies and pro-
ductive solutions.

I look forward to hearing the testimony today, and I thank the
witnesses for coming.

Chairman KoHL. Thank you, Senator Lee.

Now I would like to introduce our panel of witnesses. First to tes-
tify will be Lucian Grainge, who is chairman and CEO of Universal
Music Group since 2011.

Next we will be hearing from Roger Faxon, who serves as the
CEO of EMI Group and first joined that company in 1994.

Our third witness will be Irving Azoff, executive chairman and
chairman of the board of Live Nation Entertainment, and chairman
and CEO of Front Line Management Group.

Next we will be hearing from Edgar Bronfman, Jr., director and
former chairman of Warner Music Group and former executive vice
chairman of Vivendi/Universal.

Next we will be hearing from Martin Mills, founder and chair-
man of Beggars Group, who has served as vice chairman of the As-
sociation of Independent Music.

Finally, we will be hearing from Gigi Sohn, president and CEO
of Public Knowledge and a member of the Advisory Board of the
Future of Music Coalition.
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We thank you all for appearing at our Subcommittee hearing
today. I ask all of you now to rise and raise your right hand as I
administer the oath. Do you affirm that the testimony you are
about to give before this Committee will be the truth, the whole
truth, and nothing but the truth, so help you God?

Mr. GRAINGE. I do.

Mr. FaxoN. I do.

Mr. AzoFr. I do.

Mr. BRONFMAN. I do.

Mr. MiLLs. I do.

Ms. SonN. I do.

Chairman KoHL. Thank you very much.

We will start now with you, Mr. Grainge, and we are looking for-
ward to your statement. We request that your statement be limited
to 5 minutes. Mr. Grainge.

STATEMENT OF LUCIAN GRAINGE, CBE, CHAIRMAN AND
CHIEF EXECUTIVE OFFICER, UNIVERSAL MUSIC GROUP,
SANTA MONICA, CALIFORNIA

Mr. GRAINGE. Thank you. Good afternoon, Chairman Kohl, Rank-
ing Member Lee, and members of the Subcommittee. My name is
Lucian Grainge, and I am the chairman and chief executive of Uni-
versal Music Group. It is an honor for me to be here today, and
I welcome the opportunity to discuss both the issues affecting the
music industry at large together with our proposed acquisition of
EMT’s recorded music business.

I count myself lucky to have spent my entire professional life in
and around music. Music connects us, and it inspires us. I started
in the music industry 33 years ago as a talent scout. I was a talent
scout then, and I am a talent scout now.

As well as continuing to identify great artists, I also scout for
writers, producers, creative executives, startups, entrepreneurs,
and digital platforms.

The music business is reinventing itself on a daily basis, and this
reinvention has not always been kind to us. The industry is half
the size it was in 2001, and I am sure that Roger, Edgar, Irving,
and Martin will agree that we have all managed our business
through a very difficult decade. So it is invigorating to talk about
the future this afternoon, to talk about the potential for growth,
the commitment to digital expansion, and a fresh, positive energy.

The mere concept that we can discuss growth is not something
we have been able to do for a long time. I believe that Universal’s
proposed acquisition of EMI sits at the heart of this positive move
forward. Roger Faxon has done a remarkable job with EMI under
challenging circumstances, and the company is now on a sounder
footing. We propose to make a courageous investment in EMI to
sign artists, develop them, and invest in future technologies and
distribution models.

Digital is our future, and we are wholeheartedly committed to
supporting every viable legal venture that gives consumers what
they want, when they want it, and on the devices that they want.

Today fans learn about music on blogs and social networks and
listen to it on many services, including, for example, Cricket’s
Muve, Rdio, and Spotify.
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Retailers have the ability to find out what consumers want as a
result of this new technology. We cannot control consumers’ access
to music or artists’ access to consumers. Technology has empow-
ered artists and consumers, and I am proud that Universal has
well over 100 digital music partnerships in the United States
alone.

The proposed acquisition comes at a time when all the competi-
tion in this industry is as fierce as I have ever known it. All labels
of whatever size see opportunities that simply would not have ex-
isted even months ago. This competition is a good thing, and it re-
quires that we make the right strategic moves in order to protect
and promote our talent base.

Let me give you an example of how the landscape has changed.
Ten years ago, independent labels were 23 percent of the market.
Today they have grown to 30 percent. Digital has lowered the bar-
riers to entry. Technology and the Internet have enabled anyone to
create music, market music, and distribute music.

Reinvigorating EMI with Universal’s resources and innovation is
not only good for our company but good for artists, consumers, and
everyone who is connected with music.

As the artists create the market, Universal is also delighted to
have the support of the unions SAG-AFTRA and AFM, both of
whom represent America’s recording artists and professional musi-
cians. Universal will always have one very clear focus: to promote
music in as many ways as possible.

So thank you for allowing me to explain why I am so excited
about the future of this industry, and I look forward to a produc-
tive discussion with all of you.

[The prepared statement of Mr. Grainge appears as a submission
for the record.]

Chairman KoHL. Thank you, Mr. Grainge.

Mr. Faxon.

STATEMENT OF ROGER C. FAXON, CHIEF EXECUTIVE, EMI
GROUP, NEW YORK, NEW YORK

Mr. FaxoN. Thank you, Mr. Chairman, Ranking Member Lee,
members of the Subcommittee. I am Roger Faxon, and as the
Chairman has said, I am chief executive of the EMI Group, and I
am pleased to join you today to discuss the Universal Music
Group’s proposed acquisition of our recorded music division.

To appreciate the competitive implications of this transaction, I
think it is important to place it in the context of the market for
recorded music as it is today, and not as it may have been in the
past. Without a doubt, the music landscape has changed beyond all
recognition from where it was even 10 years ago.

In that time, overall industry revenues have more than halved,
even as digital revenues have soared. The forces that have pro-
duced this decline have substantially shifted the impact of record
company consolidation, on both consumers and the wider music
business. I would like to take you through why I believe that to be
so.

As digital exploded, the CD fell through the floor. Specialist re-
tailers, which were the backbone of our industry, all but became
extinct. For the vast majority of the thinning ranks of retailers that
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remain, music is not at the center of their offering. But they are
central to record companies and the careers of their artists. So, in-
evitably, it is they, not the labels, that are in control. It is the re-
tailers who decide which albums they stock and what commercial
terms they will take.

Retail concentration is even more pronounced on digital plat-
forms. Between the iTunes and Amazon services, you have two
players accounting for 90 percent of the download business and
over 80 percent of all digital revenues. In this environment, pricing
again does not sit with the gift of the record companies, regardless
of size or market position.

Digital distribution has created a music meritocracy. There is no
limit to the amount of music that can be stocked. That means any
band, budding or established, can have their music distributed on
digital platforms. Major record companies, if they ever were, are no
longer the gatekeepers.

In this meritocracy, good music rises to the top. The skill is in
finding that music and helping to connect it with an audience, and
that skill is not confined to one company or group of companies.

The Internet has also democratized music promotion. The explo-
sion in media has taken promotional power away from the editors
and radio program directors and put it firmly in the hands of music
fans through Facebook, Twitter, YouTube, and a myriad of other
sites and services—all essential to an artist’s ultimate success.
These fans do not care about market position of an artist’s record
company. They care about the music and whether it is any good.
And radio stations are focused on playing only the music that their
extensive callout research tells them will connect with the highest
possible audience, irrespective of its source. Again, it is the music
that matters, not the source.

Technology has significantly reduced the cost of entry for new
music companies. As a result, the market is more crowded and
competitive than it has been in my experience. So record companies
cannot control consumer pricing, do not control access to con-
sumers, cannot exert control over promotional platforms or music
discovery tools that fans use, and they have to compete with the
vastly increased number of alternative paths to market for artists.
If there ever were antitrust issues implicated with label consolida-
tion, it seems to me they are not present today.

As a result of all this change, the focus of the music industry has
returned to where it should be—on helping artists develop the most
compelling music and working with them to ignite passion for it in
their fans. And I think we are doing a very good job of that.

But we also have to assure that the creators of that music are
properly rewarded for their contribution. And there we are not
doing as well as we should. The ambiguity and unenforceability of
our intellectual property laws is failing our creators. Individual
rights holders are no longer able to protect their music, ISPs are
not held responsible for their actions, and safe harbor provisions
designed to encourage innovation are instead being used as a
shield by bad actors seeking to build their own business without
compensating the creators whose music underpins those new busi-
nesses.
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Technological and musical innovation are not mutually exclusive.
Content created by great artists and songwriters can drive con-
sumers toward new ventures, and exciting new platforms and prod-
ucts can open up a wider market for the works of creators. But our
institutions have allowed the balance to shift too far in favor of big
technology. The impact on our creative community has been dev-
astating and will only worsen if the scales continue to tip un-
checked.

Music touches us in a way that nothing else can. For me it has
been an absolute privilege to be able to represent some of the
greatest artists this world has ever seen. Yet without a solid frame-
work of intellectual property rights to underpin that creativity, we
do not just threaten labels or jobs, but America’s ability to nurture
the next Jay-Z, the next Beach Boys, the next Norah Jones. That
will not be the fault of any merger or acquisition. It will be the
fault of our own unwillingness to stand up to protect one of the
greatest cultural strengths this country has to offer.

Thank you.

[The prepared statement of Mr. Faxon appears as a submission
for the record.]

Chairman KoHL. Thank you, Mr. Faxon.

Mr. Azoff.

STATEMENT OF IRVING AZOFF, EXECUTIVE CHAIRMAN AND
CHAIRMAN OF THE BOARD, LIVE NATION ENTERTAINMENT,
INC., AND CHAIRMAN AND CHIEF EXECUTIVE OFFICER,
FRONT LINE MANAGEMENT GROUP, LOS ANGELES, CALI-
FORNIA

Mr. AzorF. Thank you, Mr. Chairman, and thanks to the Com-
mittee for having me here today.

I grew up in Danville, Illinois, a mid-American town with all-
American ideals, and briefly attended the University of Illinois. For
more than 43 years in the music business, I have focused on one
thing: serving artists. The music industry I joined was a vibrant,
emerging, and entrepreneurial business whose format of choice was
vinyl. Throughout all the choices—vinyl, 8-track, cassette, and com-
pact disc—one thing remained constant: the power of the record
label. The emergence of the Internet has changed that.

I work with acts big and small, some that are household names
and some who should be but just have not yet gotten there yet. Let
me be very clear. None of them have to sign to a major label any-
more. Majors cannot sign every act, and the door is open for many
others to do so.

In fact, independent labels are capturing more and more market
share every year. Bon Iver won the Grammy for Best New Artist
this year. Esperanza Spaulding won last year. And Mr. Mills’ XL
has brought us the biggest selling artist of 2011 in Adele.

Approximately 40 percent of our artists are not even on labels.
I have no doubt that labels add value, but you just do not have to
have one in a world where artists can deliver an album direct to
fans themselves. It is a little like hiring an interior decorator to
redo your house. The experience and results can be great, but some
acts enjoy and prefer to do it on their own and put their own im-
print on things. With services like iTunes, CD Baby, Top Spin,
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Reverb Nation, Pro Tools, Facebook, Spotify—you name it—artists
can do everything themselves on their own very professionally.

It used to be that bands could not make a professional album
without the backing of a label. Labels used to be THE gatekeepers
to fans. But today those barriers have been blown away. The new
gatekeepers are the fans. Facebook and other social media make
fans the essential promotional power. If a fan “likes” a song and
tells a friend or two or 10,000, an artist is on their way. The power
today rests with consumers, not record labels. So while the Internet
has brought challenges for many, it has also given bands opportu-
nities, access, and control previously unknown to any generation of
artists.

The reason a combined UMG/EMI is a good thing rests in the
much bigger picture. Our industry has been turned on its head in
the last decade. With all the great developments the Internet has
brought us, the economics are still daunting.

Most musicians make a living today from touring, not record
sales as they once did. And it makes sense, since consumers are not
buying $15 CDs anymore, they are paying for a single track
download from Amazon or iTunes or listening to ad-supported serv-
ices that result in mere fractions of a penny-per-play being paid to
the artist; or worse, still, they just go to a torrent site and get it
for free. Late to embrace the Internet, labels are playing catch-up.
But any way you slice it, recorded music sales are still the core of
a label’s business model.

Those who speculate about the demise of competition simply do
not live in the hyper-competitive music world that I see every day.
Competition is fierce between the major labels and fierce between
the majors and indies. Competition is fierce as mobile services vie
against one another and against Apple.

As for the brouhaha around this deal, Mr. Bronfman has been
talking about combining Warner and EMI for the better part of a
decade. The entire industry expected it to happen, Wall Street ex-
pected it to happen, journalists expected it to happen. Warner had
a chance to outbid Universal in this process but chose not to. Now
they regret their decision and are spending millions to fight this
deal. Well, I do not think the Government should step in to give
them another bite at the apple. That is not how our free economy
works.

The fact is it would have been great if EMI could have made a
go of it on its own. But the recession, piracy, and the facts sur-
rounding Terra Firma and Citi combined to make that a pipe
dream. The aura of uncertainty made EMI a risky place for an art-
ist to sign. This business is about relationships and confidence that
the team you sign with will be right beside you through the entire
journey.

Uncertainty made it hard for EMI to compete. With Universal
taking over and their commitment to resurrecting Capitol Records,
there will actually be another record company for artists to explore
if they want to. As I see it, it is not one less company—it is one
more choice.

Bottom line, the people concerned that a combined UMG/EMI
would have too much power really just do not get what has hap-
pened to the business over the last decade. Labels do not control
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artists. Those days are gone. And no label in the world can control
the supremacy of the modern music fan. The power shift has al-
ready taken place, and no one should worry for a minute that it
rests with the labels any longer.

Thank you.

[The prepared statement of Mr. Azoff appears as a submission
for the record.]

Chairman KoHL. Thank you, Mr. Azoff.

Mr. Bronfman.

STATEMENT OF EDGAR BRONFMAN, JR., DIRECTOR, WARNER
MUSIC GROUP CORP., NEW YORK, NEW YORK

Mr. BRONFMAN. Good afternoon, Chairman Kohl, Ranking Mem-
ber Lee, and members of the Subcommittee. I am Edgar Bronfman,
Jr. I thank you for the opportunity to discuss why Universal’s pro-
posed takeover of EMI would do pervasive and permanent damage
to digital innovation, to the music industry, and to the American
consumer.

This merger would mean a world where one dominant com-
pany—Universal/EMI—sets the prices, terms and conditions for fu-
ture digital evolution. Where that company would stand as gate-
keeper between consumers and choice, and where digital innova-
tion, one of the main engines of economic growth in this country,
would be stifled solely for the benefit of one already large company
that wants to become one dominant giant.

The Universa/EMI merger would reduce the number of music
majors from four to three, one of which would be a super major,
almost as large as the other two majors combined. Universal/EMI
would control more than 50 percent of the Billboard Hot 100 titles
and 42 percent of U.S. recorded music revenue. It is worth noting
that a combined AT&T/T-Mobile would have controlled 43 percent
of U.S. wireless revenue.

Universal/EMI’'s 42-percent share would be extreme by almost
any standard. The media industry has never seen this level of con-
centration. Last year, the largest movie studio, Paramount, had
about 20-percent market share, Random House was under 20 per-
cent, and Comcast, the largest cable operator, had just over 20 per-
cent of pay television.

Universal has tried to portray its market share as lower than it
actually is by excluding labels that it distributes, but that is dis-
ingenuous. Owned and distributed market share is the metric Uni-
versal uses when talking to potential purchasers of its parent
Vivendi’s shares. That is the metric it uses when it is seeking bet-
ter economics from the Copyright Royalty Board. And, most impor-
tant, that is the metric it uses when negotiating the terms of its
digital deals.

When it comes to market power, especially in digital, where con-
tracts include all music under distribution, there is no distinction
between music that is distributed and music that is owned. Market
share alone should make this merger suspect. But its profound rip-
ple effects on digital innovation make it untenable because of mu-
sic’s unique role in the vibrant intersection between media and
technology.
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A decade ago, the Internet was assumed to be the music indus-
try’s downfall, but we worked to reinvent ourselves, and last year
U.S. music shipments increased for the first time since 2004. Dig-
ital downloads now account for over 50 percent of U.S. recorded
music sales, overtaking physical sales for the first time. Even pro-
ponents of the merger acknowledge this inflection point in the U.S.
The real winners are consumers, who now enjoy music in more
ways than ever before. More consumers pay for music than for any
other form of digital content, and we are still in the early stages
of music’s digital transformation, with thousands of innovators
dreaming up new opportunities. However, this proposed merger
would dramatically impede, even derail, this transformation.

To understand the risk, let me share a story to illustrate how in-
novation comes to market. It is about an entrepreneur from a tech-
nology company who came to pitch Warner on a truly disruptive
idea in 2002—a digital music “startup.” His company was a great
innovator but had not seen significant growth in years. Yet this
person believed he could reshape the way consumers experience
music.

That entrepreneur was Steve Jobs. The company was Apple. The
startup was iTunes.

Although Warner had only 17-percent U.S. market share, it was
the first major to sign a deal with Apple. With that, Apple had the
foundation it needed. It shopped the Warner deal around to the
other majors and eventually got them all onboard. And the rest is
history. iTunes has defined Apple’s content strategy, a key to its
becoming the world’s most valuable company.

The iTunes story shows how important the current competitive
balance among record labels is to enabling digital innovation. The
sequential negotiation technique that Apple used in 2002 is used
today by every digital startup. This process is critical for disruptive
digital services that threaten the status quo. Entrepreneurs can
rﬁach terms with any of the four majors and build momentum from
there.

Though even at its current large size some of Universal’s actions
are dampening digital innovation, as the Wall Street Journal re-
ported Wednesday, the market generally works today. However,
this proposed merger would obliterate the fragile competitive dy-
namic that currently exists. With its 42-percent market share, Uni-
versal/EMI would unilaterally determine which services would live
or die. It would be able to coerce ever more onerous terms, taxing
entrepreneurs, jeopardizing innovation, constricting choice, and
raising prices for the American consumer.

In sum, consumers are well served when no one company can
dominate all decisionmaking for the market. Permitting this merg-
er would grant Universal/EMI the power to serve as the sole arbi-
ter of digital innovation. A broad group ranging from consumers to
artists to digital startups, innovators and record companies alike
have all expressed opposition to this merger so that a diverse and
vibrant future can exist for music fans everywhere. We believe
Universal’s attempt to buy its way to a position of unilateral domi-
nance is inconsistent with such a future. We hope this Sub-
committee will agree, and we urge you to do what you can to pre-
vent this merger from being consummated.
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Thank you.

[The prepared statement of Mr. Bronfman appears as a submis-
sion for the record.]

Chairman KoHL. Thank you, Mr. Bronfman.

Mr. Mills.

STATEMENT OF MARTIN MILLS, FOUNDER, BEGGARS GROUP,
LONDON, UNITED KINGDOM

Mr. MiLLs. I am honored to be here. Thank you.

Please forgive me if I use some strong words today, but having
read the statements of those on the monopolists’ bench, I believe
they are needed. I speak not just for myself but also for thousands
of independent labels and artists worldwide.

Seven letters: C-O-N-T-R-O-L. It spells “control.” That is what
this is about.

Do not believe them when they say the music market is now a
Garden of Eden in which any young artist can become famous over-
night without a label. That is simply not true. Ask them who these
fortunate artists are.

Mr. Azoff says that 40 percent of his artists manage without a
label. When I Google his company, I find the Eagles, Christine
Aguilera, Kings of Leon, John Mayer, Van Halen, Jennifer Hudson,
Miley Cyrus, Kenny Chesney, Kid Rock, Avril Lavigne, Aerosmith,
and Jimmy Buffett—all on the front page. I do not recall any of
them becoming successful without a record label. Do you? And all
of them, I believe, released their last albums in association with a
major. Whereas established stars may plow their own furrow these
days, often with the benefit of services from a major label, any new
artist needs a label just as much as Steven Tyler did. Even our art-
ist Adele needed Sony’s strength in the U.S.A.

Do not believe them when they say market share is not market
power. Market power is why they are doing this—the power to
dominate digital services and impose their demands upon them,
the power to leverage a disproportionately onerous deal, the power
to squeeze out the competition, the power to impose what Uni-
versal wants on the consumer. You will see how they do that in the
written evidence. It is all true.

Do not believe them when they say the independents represent
a countervailing competitive force, the thousands of tiny, frag-
mented indies. Do not believe the 30-percent of the market figure
for indies in this context. Two-thirds of that has digital rights con-
trolled by the majors.

Do not think that the resulting Universal/EMI 40-percent market
share figure is as simple as it looks. Universal/EMI’s share of hit
Billboard’s Top 100 for the last year was nearly 70 percent when
you include controlled shares and negative rights to block its rep-
ertoire. Indeed, looking at just last week’s Billboard’s charts, eight
of the top ten singles will be post-EMI controlled by Universal.
That is 80 percent.

When you hear Universal downplay its market share today, you
should ask yourselves what market share do they insist on in their
commercial negotiations, for splitting anti-piracy proceeds, for ad-
vances for music services. Very different. This is about Universal
leveraging new acts who are already successful acts and obtaining
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more than their fair share of the oxygen of exposure. Even today,
contrary to what Mr. Faxon says, major labels have 92 percent of
radio play.

Most great music, the music that changes tastes and lives, starts
outside the mainstream, and that means on independent labels.
Elvis Presley, Muddy Waters, R.E.M., Adele—they all did that. In
fact, the economics of the majors these days means that signing
artists without mass market potential makes no sense for them. If
}his C‘iransaction goes through, the next great artist may never be
ound.

With the kind of increased market dominance that Universal
seeks here, it will completely control the shape of all new digital
services. No one will be able to deny them. Look at their ability to
raise prices of iTunes’ new music. Look at the Nokia “Comes with
Music” service disaster and Universal’s hand in that. Look at the
terms they were able to impose even on Google. It is all in the tes-
timony.

Jean-Bernard Levy, the CEO of Vivendi, Universal’s parent, is
reported to have said that the aim is to boost Universal’s bar-
gaining power with mass market stores and a new breed of online
distributor. Boost their power. Exactly.

Modern society sees unlawful monopolies as being bad, with good
and with obvious reason. Some are worse than others. If airlines
merge or soft drinks companies, is the effect on consumer choice
that bad? Isn’t one seat or one soft drink pretty much the same as
another? But that is certainly not the case with music. Music mat-
ters to people. It affects. It changes lives. It is human. It is per-
Z()&lail. You cannot substitute a Katy Perry for a Lady Gaga for an

ele.

Yet in the world Universal seeks, great music will suffer, and we
will be headed for a lowest common denominator music market
with consumers having less choice and probably paying more.

Universal is a great company. Do not get me wrong. It has got
great people. But there is big and there is too big. Give them the
position of increased power and greater dominance that they seek,
and they will exploit it. And specifically for a new company to start
and grow in this environment, as mine did, will quite simply be im-
possible.

Please forgive my passion today, but not only do I absolutely be-
lieve what I say, I know it to be true.

Finally, Mr. Chairman, I must apologize. I have to leave at 3:30,
which is the anticipated end time, but I welcome any questions be-
fore that point.

Thank you.

[The prepared statement of Mr. Mills appears as a submission
for the record.]

Chairman KoOHL. Thank you, Mr. Mills.

Ms. Sohn.

STATEMENT OF GIGI SOHN, PRESIDENT, PUBLIC KNOWLEDGE,
WASHINGTON, D.C., ON BEHALF OF PUBLIC KNOWLEDGE
AND CONSUMER FEDERATION OF AMERICA

Ms. SOHN. Chairman Kohl, Ranking Member Lee, members of
the Subcommittee, thank you for the opportunity to discuss the sig-



14

nificant consumer harms the Universal Music Group and EMI
Music merger would cause if allowed. I am speaking today on be-
half of Public Knowledge and the Consumer Federation of America.

Online music and digital platforms they ride on hold tremendous
promise for consumers and artists. Gone are the days when music
fans could only listen to the latest album if they traveled to a phys-
ical record store, bought the album, and brought it back home to
play on a stereo system. Technology now allows consumers to buy
music at the click of a button and listen to that music on any num-
ber of personal devices. Artists also have been more empowered
and capable to retain their independence by utilizing digital dis-
tribution platforms rather than going to a label.

Now, imagine that it is last year, 2011, a great year, and you are
in the business of starting a digital music service in the United
States. This chart represents the Billboard Hot 100 songs for 2011
as measured by sales and streaming activity. If you wanted to at-
tract the consumers who are the most active music listeners, these
100 songs would have been the essential package. Without them,
any avid music fan would see your service as incomplete, and you
would not be able to attract the critical mass of subscribers nec-
essary to make a profit. By the way, every single one of these art-
ists is signed with one of the four major music labels.

Now, imagine a world where UMG and EMI had already merged,
and they decided that they would withhold their songs from your
digital music service. If that was the case, then this is what your
digital music service library would look like. The playlist suddenly
looks very sparse. After all, you would not have six of the top ten
songs for 2011. You would not even have a majority of the top 100
songs. A combined UMG and EMI would own 51 of them. The fact
is you just would not have a viable digital music service, and as
a result, you would be beholden to the merged entity. That is the
harm this merger presents to consumers.

Despite all of the improvements in technology and reduced costs
of distribution, the music business is not immune to the exertion
of market power. As more consumers demand their music through
the Internet, this merged entity—a super label, so to speak—has
the inherent incentive and ability to maintain dominance by exert-
ing its market power over this nascent business. That is why we
believe this merger should be blocked. If it is not, you will see less
competition and choice in distribution, stifled innovation, and high-
er prices. Already the music industry has gone through breath-
taking consolidation as six major record labels have become four.
Already innovative online music companies are challenged to enter
the U.S. market. For example, the online streaming service Deezer,
which is similar to Spotify, it has enjoyed success in 200 territories
around the world, but it has not been able to enter the U.S. market
because of licensing.

EMI Music has gone against this trend. They were the first label
to sell a digital download. They were the first label to remove dig-
ital rights management from their MP3s and iTunes, allowing con-
sumers to listen to their music on any device. And they are the
only label that actively works as a liaison between application de-
velopers and artists through their Open EMI Project.
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If this merger is allowed, consumers and artists will be the los-
ers. Removing a maverick competitor like EMI from the market
will ensure that the remaining three players obtain more control
over the future of online music. I ask that the members of the Sub-
committee take a hard look at this merger and its impact on con-
sumers and artists.

Thank you.

[The prepared statement of Ms. Sohn appears as a submission
for the record.]

Chairman KoHL. Thank you, Ms. Sohn.

Mr. Grainge, Universal has argued—your company—that we
should not worry about its purchase of EMI even though this will
result in only three major record companies that will remain be-
cause the record companies have little power over price. You con-
tend that pricing power is in the hands of online companies like
Apple iTunes or large chains like WalMart and that you cannot
raise prices because you compete with free pirated music. You also
argue that EMI is not competitively significant because it has few
top artists under contract.

So then please explain to us, why did Universal pay $1.9 billion
for EMI?

Mr. GRAINGE. Senator, this is an incredibly changing landscape.
The competition within the industry is really quite extreme and vi-
brant, and we are absolutely committed to giving our music—giv-
ing the artists as many opportunities to get their music to as many
consumers and fans as we can.

I must say that from my experience and where I sit, we would
be insane not to license, develop, make our music available through
as many platforms, through as many retailers as possible. Through
technology, the consumer is voting and is telling all of us what they
want, and we have to make it available.

Chairman KoHL. Mr. Bronfman, why do you think Universal
wants to buy EMI?

Mr. BRONFMAN. Well, I think the three words from the movie
“All the President’s Men” is useful: “Follow the money.” Universal
is spending not only $1.9 billion to buy EMI, but it is taking even
further risk because it has agreed to pay that purchase price, or
essentially all of it, whether or not it achieves regulatory approval.
If it does not achieve regulatory approval, the business goes back
to Citi, Citi has to sell it in a distressed sale to someone else and
remit whatever price they get to Universal. So Universal, if it does
not buy EMI, is at risk for hundreds of millions of dollars. So,
clearly, Universal wants it very, very badly. And the real reason
is that it buys them a market-dominant position.

It is very interesting to listen to the three witnesses to my right
talk about how the Internet has changed the industry, and it has.
But no one should be fooled that access equals revenue. Access does
not equal revenue. Ninety-two percent of all radio airplay in the
United States is controlled by major music labels. Of all the songs
on iTunes, 94 percent of those songs have been downloaded 100
times or less in the past year.

This is an industry that does not operate on the 80/20 rule. It
is an industry that operates on the 5/95 rule. Five percent of our
products represent 95 percent of our revenue. So access is one
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thing, revenue is another, and controlling that 5 percent is very,
very valuable indeed. And that is why they are paying the price
they are.

Chairman KOHL. Mr. Bronfman, we understand that Warner
Music attempted to purchase EMI. Is your opposition to the merger
motivated by Warner’s commercial interest or the interests of con-
sumers? Isn’t it true that your opposition to this deal is that it does
not benefit Warner?

Mr. BRONFMAN. Well, I certainly do not sit here and portray my-
self as a saint, Senator. What I would say, though, is that Warner’s
interests here are, frankly, not much more relevant than Sprint’s
interests were in the AT&T/T-Mobile merger. The fact of the mat-
ter is that this merger creates a market-dominant position—a mar-
ket-dominant position that could not have been achieved by War-
ner had Warner acquired EMI. And so the words from Mr. Mills
and Ms. Sohn are real. Granting this merger grants to Universal
sort of the sole right to determine what digital services live, what
digital services die, what they pay, how much they pay, et cetera.
And I do not believe that this Committee should allow a very clear
and significant concentration to occur. And I hope that the Com-
mittee will continue to investigate this and will come to that con-
clusion.

Chairman KoHL. Mr. Grainge, if this merger is approved, there
will be only three major record companies, as we know—Universal,
Sony, and Warner. It is a basic principle of antitrust analysis that
reducing the number of competitors from four to three carries sub-
stantial risk of higher prices to consumers by making parallel pric-
ing easier and eliminating the possibility of one maverick company
engaging in things like price cutting. We saw this last year as we
reviewed the AT&T/T-Mobile merger that, as you know, was ulti-
mately blocked.

So why should this merger be viewed in any substantially dif-
ferent way?

Mr. GRAINGE. Senator, the thought that we would constrict our
artists whom we have invested in and constrict the investment that
we make in EMI to dissolve the market is—would be commercial
suicide. And I would also have every single artist I have ever
signed and every single artist I am ever going to sign in a line out-
side my door saying, “Get me out of here.”

We have a duty, we have a responsibility—I sit with artists—to
sell and to bring their music to their audience and to their fans and
to help them market it. Some of the descriptions are not the real
operating world. We are here to invest in EMI to create more
music, to create more options, to create more opportunities, and to
create more platforms so that the music can be discovered and sold
to legitimate fans.

Chairman KoHL. Ms. Sohn, what is your view? Does this merger
carry the same risks for competition and consumers as any four-
to-three merger?

Ms. SOHN. Absolutely. I think the parallels with the AT&T/T-Mo-
bile merger are really spot on. If this merger were to go through,
the top three labels would have 90 percent of the market, the top
two would have 70 percent of the market, and you would have this
one super major label that would have the ability to pick winners
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and losers when it comes to digital distribution services. And these
services lower prices for consumers, they provide more choice. So
if Universal—if this new entity had the ability to basically decide
who lives and who dies among digital music services, that is going
to raise prices for consumers, and that is not good.

Chairman KoHL. Thank you.

Mr. Lee.

Senator LEE. Thank you, Mr. Chairman.

Mr. Azoff, you have achieved a great deal of success and wielded
a lot of influence within the music industry. If I am not mistaken,
Billboard ranked you first out of a list of 50 of the most influential
people in the music industry in 2012. So given your background
and your experience, I was curious to know what you would say in
response to the question—well, let me just back up a little bit.

Critics of this merger have suggested—and we have heard some
of this today—that the majors continue to have near-complete con-
trol over the music industry, especially when it comes to emerging
digital distribution models. Do you believe this? Do you concur with
that assessment? And if so, what is your reasoning?

Mr. AzorrF. First of all, you know, any position that I have in the
industry always flows because I represent artists and they trust
me. I have been predominantly a manager my entire career, and
that is the core business I run at Live Nation every day. So when
I speak, it is not just me saying these are my views. This is kind
of a view I take from having talked to several artists, and, you
know, labels traditionally have been the last guys to get it. You
know, they kind of acquire more blocking rights than rights. There
has been amongst the executives—and I was one at Universal in
the 1980s—fear to change. I believe that we are at a trans-
formational, wonderful point where, through all the criticism and
bad that the Internet has brought for creative people in the music
business, you know, the time is here and now that they can do it
themselves.

You know, people that we represent like Jason Aldean on Broken
Bow Records, currently Calvin Harris on Ultra Records, you know,
I do not know why they are not on these charts, because they have
exploded. A band from England called One Direction, you know,
the music basically came off of Sirius/XM Radio. It is a Sony act.
But, you know, these are exciting times where acts are happening
quicker, careers are being made quicker that are translating

Senator LEE. Is that tending to diminish the influence of the ma-
jors?

Mr. AzOFF. Yes. My point exactly.

Senator LEE. So with this particular merger, do you have an on-
going concern that—creating an even bigger major out of the big-
gest major that currently exists, aren’t you concerned that might
cause some problems?

Mr. AzorF. No. I actually think that it fosters artists to consider
the independent sector or do it themselves even more. So from the
artists’ point of view that I talk to, the less majors there are, the
more options there are. And, in fact, for those—and there are art-
ists that require incredible investment that do want the major label
experience—the fact that there will now be a vibrant Capitol
Records, which Universal has committed to staff, it is actually, you
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know, it is the best of both worlds to me because you have now got
more room for the independents, but you also have a more vibrant
Capitol Records for those artists that do choose to want to be in
that sector.

Senator LEE. So the impact on independent labels and unsigned
artists would not necessarily be a negative one, in your opinion?

Mr. AzoOFF. It certainly might be a negative when I—you know,
most of the artists that I speak to consider it a positive.

Senator LEE. OK. Ms. Sohn, I wanted to ask you a question. In
your written testimony, you state that EMI is not a failing firm
under antitrust analysis. Now, to my knowledge, neither of parties
has suggested that EMI is a failing firm, but they have alleged that
the merger might well result in what I think they describe as just
a more efficient allocation of EMI’s resources.

Do you believe that this proposed merger could or would result
in a more efficient use of EMI’s resources?

Ms. SoHN. I think what this merger would do is eliminate a mav-
erick competitor, and that is not good for consumers, that is not
good for the market. As I said before, they were the first label to
take digital rights management off of their iTunes. They were the
first to license to any music service that they did not own. They
were the first to do a digital download. They did a David Bowie
song in 1996.

So the fact of the matter is that EMI continues to push and push
and push this industry to embrace digital technologies that they
really have had trouble embracing. It kind of makes me laugh to
hear some of the folks to my right now say how wonderful digital
technologies are and these digital music services where I really
think it actually scares the living daylights out of them because
these services have the potential to eliminate the middle man. And
they lower costs for consumers, and when you lower costs for con-
sumers, you also lower your profit margin.

Senator LEE. I cannot imagine there is any player in this market
that is not scared by the digital revolution in some way o