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SECURING THE BORDER: BUILDING ON THE
PROGRESS MADE

WEDNESDAY, MARCH 30, 2011

U.S. SENATE,
COMMITTEE ON HOMELAND SECURITY AND
GOVERNMENTAL AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 2:34 p.m., in room
SD-342, Dirksen Senate Office Building, Hon. Joseph I. Lieber-
man, Chairman of the Committee, presiding.

Present: Senators Lieberman, Landrieu, McCaskill, Tester,
MecCain, and Johnson.

OPENING STATEMENT OF CHAIRMAN LIEBERMAN

Chairman LIEBERMAN. The hearing will come to order. I want to
thank our witnesses particularly and everybody else who is here.

This is part of a continuing series that we have been doing on
this Committee overseeing our border security operations, and this
one is important because of the range of the witnesses that we
have before us and the work Mr. Stana and the Government Ac-
countability Office (GAO) has done. We are going to follow this
with two more hearings on the Southwest Border particularly in
which we are going to have some State and local officials and then
Secretary Janet Napolitano will be with us after that.

The question of border security continues to be important to our
country in various ways. This morning, right here in this room, we
began a different series of hearings on taking a look at the institu-
tions of our government that were created after September 11,
2001, to better protect our country than we were able to on Sep-
tember 11, 2001. We had Tom Kean and Lee Hamilton of the 9/11
Commission testify. And, of course, in that case we have done an
enormous amount to increase border security in the sense of stop-
ping terrorists and the instruments of terrorism from coming into
our country, and with some success, I think.

I was struck in the testimony that has been filed for this Com-
mittee hearing about the interest in the question of what is border
security—in other words, to better define it. And one series of defi-
nitions comes from the Secure Fence Act of 2006 in which they list
the elements of operational control, and it is with regard to ter-
rorism and its tools. Narcotics and other contraband are obviously
quite relevant when you think about the fact that the Federal Bu-
reau of Investigations (FBI) in testimony before this Committee a
while ago said that the No. 1 organized crime threat in America
today is from the Mexican drug cartels.

o))
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Obviously the Mexicans say that we are creating a problem for
them going the other way and that weapons are coming in from the
United States. And, of course, probably the most politically sen-
sitive and controversial aspect of border security is quite different,
which is the security of knowing that people are not coming into
iche country illegally and in that sense making a mockery of our
aw.

We have spent a lot of money and a lot of time increasing the
resources that we have devoted to border security. Some numbers
that GAO provided:

In fiscal year 2004, when the Department of Homeland Security
(DHS) first existed, at that point we had 10,500 agents to patrol
the land borders. In fiscal year 2010, we had double that, 20,000
agents at the land borders.

In 2004 we had 17,600 agents inspecting travelers at air, land,
and sea ports of entry That went way up by fiscal year 2010 and
the expenditures more than doubled, from $5.9 billion to $11. 9 bil-
lion for personnel, infrastructure, and technology.

The question that we constantly ask is: What do we get as a re-
sult of these investments and how do we measure the results? And
this goes back to the first question that I raised.

One of the standards that is used a lot is apprehensions, and it
has an odd and inverse effect as you look at it. That has always
struck me as problematic, but it may be relevant. As you can see
in that chart that we are showing,! as the number of agents go up,
the apprehensions go down. So you would say, what does that tell
us? Well, generally speaking, we have felt that tells us there are
fewer apprehensmns because there are fewer people trying to come
over illegally, although, as others have pointed out, using appre-
hensions as the metric here is problematic because the data tracks
events rather than people. So if one person is apprehended more
than once a year, it i1s counted more than one time.

At different times, in fact, in the past decade, the Border Patrol
has cited both increases and decreases in apprehensions as a sign
that they are being more effective. Either they are apprehending
a higher percentage of those crossing the border or their operations
have reduced flows.

There was a recent RAND report that says, “commonly reported
Border Patrol measures, such as numbers of illegal immigrants ap-
prehended or miles of border under effective control, bear only an
indirect and uncertain relationship to the border control mission,
making them unreliable management tools.” So that leads me to
want to engage you—and some of you have provided testimony to
that effect—in helping us to see if we can find a better way to
measure security at the border. In terms of illegal immigration, the
common sense lay person’s measurement would be how many peo-
ple are trying to get over and how many people are actually coming
in as undocumented aliens.

This question of border security continues to be important to us
in all the ways that I stated, in terms of the organized crime threat
represented by the Mexican drug cartels; obviously in terms of the
terrible violence in Mexico, some of which has threatened border

1The chart submitted by Senator Lieberman appears in the Appendix on page 97.
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communities within the United States; and then in terms of illegal
immigration, both because when there is a law, we have a responsi-
bility to enforce it to the best of our ability, but also in the context
of the congressional environment. Estimates vary but there are
never less than 10 million people who are here as undocumented
aliens, and I think there is a widely held conclusion that improving
border security is a precondition to coming back and dealing with
illegal immigration. Ms. Meissner has actually suggested in pre-
pared testimony an inverse relationship that maybe it should go
the other way—that is to say that fixing the problem of undocu-
mented aliens may actually help us to better secure the border or
reduce the flow of illegal immigrants, and we welcome that testi-
mony as well.

But, anyway, it is an important hearing. I thank the witnesses.
You come with extraordinary experience and I look forward to your
testimony.

Senator McCain, welcome. He has been designated as the Rank-
ing Member by Senator Collins. He obviously has a lot of both ex-
pertise and interest in the subject, and I have always wanted to
work closely with him on something, and this gives me the oppor-
tunity. [Laughter.]

Senator McCAIN. That is an inside joke.

OPENING STATEMENT OF SENATOR MCCAIN

Senator McCAIN. Thank you, Mr. Chairman, and thank you for
your continued interest in this issue, and I know that Connecticut
is a long way from the U.S.-Mexico Southwest Border, particularly,
but you have been good enough to come to Arizona and hold hear-
ings there, and it is obviously an issue of great importance to the
people that I represent.

I want to thank our witnesses for coming today, and I would like
to mention I recently returned from a visit to the Arizona-Mexico
border last week. And while I was at the Douglas Port of Entry,
I was shown a video taken 3 days earlier of a cartel-led execution
in Agua Prieta. That is across the border mere yards from the
Douglas Port of Entry. In the video, three trucks of men armed
with fully automatic weapons sped down a busy street flashing po-
lice lights. After cordoning off a busy city block, they began shoot-
ing, firing over 400 rounds, killing an estimated five people and
wounding 17. This level of violence is new to Agua Prieta.

Ten years ago, we could not have anticipated the headlines that
routinely appear in newspapers today throughout the country, de-
tailing the dangers along our Southern Border. For example, on
March 3, Reuters reported, “Police link Arizona beheading to Mexi-
can drug cartel”; and the January 5 headline in the L.A. Times,
“Mexico’s Drug Violence Respects No Borders.” It goes on and on.

The extreme levels of violence in Mexico that have resulted in
the killing of 36,000 Mexicans over the past 4 years—and, by the
way, over that past 4 years, 21,000 Afghans have been killed in Af-
ghanistan, and yet in Mexico there have been 36,000 over the same
period of time. It has not spilled over. We have had a Border Patrol
agent killed, we have had a rancher killed, but it has not spilled
over yet, but it is getting closer.
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As the witnesses today will testify, we are seeing progress, and
I have witnessed this progress myself, particularly in the Yuma
Sector, which has seen a dramatic reduction in the number of ille-
gal border crossers. In the Tucson Sector, it appears illegal traffic
has slowed due to the continuing economic recession, the increased
numbers of Border Patrol agents, the deployment of National
Guard troops, and increased use of consequence programs like
Streamline. And I want to emphasize under Operation Streamline,
a repeat crosser knows that the individual is going to face in-
creased penalties, it is a strong disincentive for crossing. And also,
once they are done, releasing them at a border crossing far away
has also had a significant effect.

But progress is not success. We are far from success in the Tuc-
son Sector. Forty percent of the marijuana smuggled across our
Southern Border comes through the Tucson Sector, and there are
now today—I was just briefed—between 75 and 100 guides sitting
on mountaintops in Arizona with sophisticated communications
equipment, food, binoculars, and other equipment guiding the drug
smugglers as they move up through Pinal County into Phoenix, Ar-
izona, from where drugs are distributed all over America. Phoenix
has become the drug distribution center for every place in America
but southern Texas. And so if we still have 75 to 100 guides sitting
on mountains in Arizona guiding the drug smugglers, I do not
think we could declare success.

GAO is going to tell us that only 129 of the 873 miles of the
Southwest Border are considered to be under “operational control.”
Additionally, the success our law enforcement agencies achieve at
protecting our cities and towns is often made at the expense of citi-
zens that live in more rural areas. In other words, as they are driv-
en out into the rural areas, the enforcement efforts in Douglas,
Nogales, and Yuma are sending the human and drug smugglers
across Arizona’s ranches and farmlands, particularly in eastern Ar-
izona.

This is why many people in southern Arizona feel like they are
living in a no-man’s-land, abandoned by the Federal Government
and this Administration. It does not help that last year David
Aguilar, Deputy Commissioner for Customs and Border Protection
(CBP), was quoted in The Arizona Republic, saying that “the border
is not a fence or a line in the dirt, but a broad and complex cor-
ridor.” It is, Mr. Aguilar explained, “a third country that joins Mex-
ico and the United States.” Citizens should not be required to live
in a “third country.”

By comparison, the improvements made in the Yuma Sector have
been a great accomplishment. Despite some people’s recollections,
this progress was neither easy nor a foregone conclusion. I would
like to remind you that 10 years ago the Yuma Sector was as out
of control as the Tucson Sector. Now it is viewed as a success.

In other words, Mr. Chairman, we know how to succeed. We
have done it in San Diego, in Yuma, and in parts of Texas. It is
not as if this is an impossible task.

By the way, I want to thank Senator Johnson, from Wisconsin,
for coming to visit our border, and I hope he found it to be an en-
lightening and enjoyable experience. I know he is a person of great
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personal wealth, and I hope you spent a lot of money while you
were there. [Laughter.]

Finally, the National Guard is now going to leave. I have been
told by higher and lower ranking people that have to do with our
border that they are indispensable. So I do not know how the Ad-
ministration can say that we still have significant issues and yet
remove the National Guard, who also, by the way, gain a great
deal out of being on the border. So it leaves me wondering why
members of this Administration who claim they want to make
every effort to secure the border insist on taking another step back-
wards by removing the National Guard prematurely.

Again, Mr. Chairman, I want to thank the witnesses. I have
probably taken too long in my opening statement, but I know the
Senator from Wisconsin had the same experience that I do. You
meet with the ranchers down there. The people, some of them have
been there four and five generations, and they are afraid to leave
their homes. They literally cannot find a secure environment to
drop their kids off for school. We cannot force our citizens to live
under those kinds of conditions. And I acknowledge again, Mr.
Chairman, there have been improvements made. But we still have
quite a ways to go, particularly in rural parts of our States, but
also this issue of the drug cartels is something which is going to
be with us for quite a period of time.

Thank you, Mr. Chairman.

Chairman LIEBERMAN. Thank you, Senator McCain. I think that
strikes the appropriate note. We feel like we are making progress,
as the chart suggests, but obviously we have some distance to go,
and it is very important that we get there for a host of reasons that
I cited in my opening statement.

Let us go right to the witnesses now. I thank my colleague, Sen-
ator Johnson, whose wealth has been celebrated, and I am very
happy for him. And, Senator Tester, I am not going to comment on
your net worth here. This happened before you came in, Senator
Tester, so it was Senator McCain’s humor.

Asa Hutchinson has many attributes that I admire, and the one
that brings him here to us is his service as Under Secretary for
Border and Transportation Security at the Department of Home-
land Security in the previous Administration. Thanks for coming
and we welcome your testimony now.

TESTIMONY OF HON. ASA HUTCHINSON,! FORMER UNDER
SECRETARY FOR BORDER AND TRANSPORTATION SECURITY
AT THE U.S. DEPARTMENT OF HOMELAND SECURITY

Mr. HUTCHINSON. Thank you, Mr. Chairman and Members of the
Committee. It is a pleasure to appear before you again, and I want
to thank you for your leadership on this important issue.

First, let me make it clear that I agree with the comments that
have been made that significant progress has been made as a Na-
tion in terms of securing and strengthening our border. Since I had
the honor of serving as the Nation’s first and actually only Under
Secretary for Border and Transportation Security when the Depart-
ment was first founded, I have a unique perspective, and I can see

1The prepared statement of Mr. Hutchinson appears in the Appendix on page 100.
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the progress that has been accomplished in terms of human re-
sources, in terms of technology, intelligence fusion, and State and
local cooperation. We could only dream about the resources that
are available today in terms of the Border Patrol agents. In the
early days of the Department, the number of Border Patrol agents
was 11,000 and now it is 20,700. The number of border liaison offi-
cers who work with Mexican counterparts has increased 500 per-
cent. And as has been noted, the Border Patrol apprehensions have
decreased by 36 percent in the last 2 years, which I believe is an
indication of growing effectiveness of our border efforts. Statistics
are difficult, but I think that is the logical interpretation of that
statistic whenever you see the apprehensions going down.

This Committee, I would emphasize, has played a significant role
in this progress. Without a doubt, more needs to be accomplished,
and that is the subject of our remarks today. And, Senator McCain,
I do want to acknowledge that you gave me my first education on
the border with the promise that you solicited from me that I will
appear at the border with you. I did and it was a great education,
as others have received, and I look forward to the occasion to go
back.

We are talking about border security, and I will come back to
that, but I want to mention one other success, which is the United
States Visitor and Immigrant Status Indicator Technology (US-
VISIT) program, which requires a biometric check for our inter-
national visitors from visa countries. It is a success story. It was
implemented under very strict guidelines of Congress, and it has
dramatically improved the security and integrity of our immigra-
tion system. But there remains a gaping hole in our border security
efforts so long as we do not have the capacity to know when a vis-
itor leaves the country. And I would emphasize very dramatically,
if I could, that we must adopt an exit system with greater urgency.
I urge Congress to enact firm deadlines for the Department of
Homeland Security to implement an exit system.

Now, in the broader picture, I would emphasize three priorities
that are essential to control our borders:

First, to accelerate the resources necessary to control our South-
ern Border. Much of this deals with technology.

Second, we need to monitor and enforce the law on visa
overstays.

And, third, we need to reduce the power and pull of the market-
place for illegal employment.

All of those three ingredients I believe will serve as a deterrent
and will serve as all of the tools necessary to be successful in our
border efforts.

And despite the fact that we have achieved some success in bor-
der security, the fact is that our government has operational con-
trol of less than half the 2,000-mile Southwest Border. Now, you
can define operational control in different ways. I do not think it
is wise for the government to redefine operational control so that
we can achieve greater success. I think we ought to have a defini-
tion of operational control that the American people understand
and accept, and if we are short of that, they understand it and they
understand the gaps. They have to understand the resources that
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are needed to reduce that gap. But I think we have to have that
level of honesty.

I would define operational control as the capability to detect ille-
gal entry at the border, and the detection part is important. That
is the knowledge of when there is an illegal intrusion in our border,
and then the ability to respond and stop any border breach. Now,
that does not mean you get everyone, but that means that you have
the capability to detect it and the ability to respond and stop a bor-
der breach.

Now, with that measurement, which I think has been accepted
largely, we have control of less than one-half of the Southwest Bor-
der. And while we increase it at the rate of 126 miles per year, it
is still woefully inadequate, and we have to accelerate the deploy-
ment of resources, but it should be done intelligently. We need not
build a fence across every inch of the Southwest Border. It is an
important tool to utilize, but the fact that you have thousands of
fence breaches that have to be repaired shows that is not the end-
all solution. We should use a combination of physical fences and
barriers, human resources and technology.

Now, if I might move on to the visa overstays that I addressed,
it is estimated that 45 percent of the illegal immigrants in our
country are here because of visa overstays. They come in legally.
They stay illegally. And this is just as much a part of border secu-
rity as the Border Patrol agents along the border. It is a threat to
our rule of law and the integrity of our immigration system, not
just the hundreds of thousands of illegal border crossings, but the
hundreds of thousands who enter lawfully but remain illegally be-
cause of visa overstays.

Our border can be breached even more easily by getting a lawful
visa and remaining in the United States after the visa expires,
than trying to sneak across the Sonora Desert. And that was evi-
denced by the September 11, 2001, terrorists who came in just that
way. At the present we have no effective way to tackle this chal-
lenge. On paper the solution is simple, but it is much more com-
plicated than that.

We must have every visitor who departs the country check out
using biometrics. This is no easy task. While I was Under Sec-
retary, I worked to develop pilot programs at airports and land bor-
ders on the exit system. It continues to be difficult, and Secretary
Napolitano has retreated from the exit strategy requiring bio-
metrics. In fact, the Department has announced it is no longer pur-
suing the biometric exit system. It is very clear to me that this so-
lution will never happen without the leadership, the mandate, and
the oversight of Congress.

In 2003, Congress was clear in its direction to the Department
to build the entry system, and you gave strict deadlines, oversight.
You held us accountable, and it was accomplished on time within
those deadlines and within the budget Congress gave us. I think
the same type of intensity has to be devoted to developing an exit
system where the mandate of Congress is clear and your oversight
is ubiquitous.

The third element of border security is interior enforcement, and
while we always need to give Immigration and Customs Enforce-
ment (ICE) the necessary resources to enforce our immigration
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laws within our country, it is just as important to give the tools to
the employers so that they know whether they are hiring somebody
who has legal status in this country, or does not have legal status.
Right now we have the E-Verify program that is a significant suc-
cess story because even though it is voluntary, over 250,000 em-
ployers are participating in it. But the fact is it gives the employer
information as to whether that is a valid Social Security number
or whether there is some other indication that the person is in here
illegally. But it is not a real-time system that provides a level of
information needed to assure that the Social Security number is
not being misused in some means and that program needs to be
strengthened.

When this type of capability is deployed, then the magnet will
lose some of its drawing power for those that are trying to illegally
enter the country to obtain employment because they will not be
able to get the employment even if they are successful in going
across the border.

I look forward to the opportunity for questions and answers to
further discuss these particular issues, but let me end with a com-
ment as a former head of the Drug Enforcement Administration
(DEA). It is very significant to me as you look at the increased se-
curity and capability at our ports of entry, and a significant sign
of success is that while the apprehensions of illegal aliens between
the ports of entry have dramatically decreased, the seizure of ille-
gal drugs has increased, which tells me that the tightening and
hardening of our ports of entry have been successful. It has forced
the cartels to move to a much more difficult route to bring in our
drugs, and, of course, that brings a new level of concern with our
Border Patrol agents meeting very violent drug traffickers between
our ports of entry. And so there is more work to be done, and I look
forward to the leadership of this Committee.

Thank you very much.

Chairman LIEBERMAN. Thanks very much for that testimony.
Very thoughtful, really interesting, and it probably would shock
most people in our country that the statistic you cited, that as
much as 45 percent of the illegal immigrants in our country are ac-
tually visa overstays, people who came in legally and then stayed
illegally. That is not the common perception. The common percep-
tion is that the undocumented immigrants are all coming in ille-
gally, mostly, in the common view, across the Southwest Border. I
have seen different numbers on that visa overstay, but never less
than 35 percent. So that is quite a significant number, and I know
that the politically controversial part of this is on the Southwest
Border, but if we are really concerned about making a mockery of
our system of law, then both elements of this have to be dealt with.
And the probability is that we can deal with this element with a
better exit system and make a real difference in it than we can at
the border. But hopefully we can do both. Thank you very much.

Doris Meissner was, during all of the Clinton Administration, the
Commissioner of the Immigration and Naturalization Service at
the Department of Justice and now is associated with a think tank
that works on migration policy. So we are very grateful you are
here and welcome your testimony now.

VerDate Nov 24 2008  11:20 Feb 27,2012 Jkt067122 PO 00000 Frm 00014 Fmt6633 Sfmt6633 P:\DOCS\67122.TXT SAFFAIRS PsN: PAT



9

TESTIMONY OF HON. DORIS MEISSNER,! FORMER COMMIS-
SIONER OF THE U.S. IMMIGRATION AND NATURALIZATION
SERVICE AT THE U.S. DEPARTMENT OF JUSTICE

Ms. MEISSNER. Thank you very much, Mr. Chairman, Members
of the Committee, and thank you for the opportunity to be here
today.

My core message today is to urge that the Administration and
the U.S. Department of Homeland Security, working with Con-
gress, define what constitutes effective border control and establish
measures of effectiveness for managing and assessing our border
control efforts. Clear definitions and indicators of what constitutes
effective border control are essential as a basis for promoting a
more informed public discussion and broader consensus about the
effectiveness of border enforcement, especially at the southwest
land border.

The need for effective border enforcement and control may well
be the most widely shared point of agreement in the national immi-
gration debate. For more than 15 years, and particularly since Sep-
tember 11, 2001, both Democratic and Republican Administrations
and Congresses have allocated unprecedented levels of resources to
strengthen border enforcement. Yet we have very little basis for as-
sessing the return on that investment, and it would seem that
many Americans have yet to grasp how much enforcement at the
border has indeed been strengthened.

The build-up began in earnest in the mid-1990s. I remember well
its origins and driving the border enforcement agenda. The Immi-
gration and Naturalization Service fiscal year 1995 budget request
was the start of more than 15 years of major infusions of people,
equipment, and technology for border enforcement. As a result, the
Southwest Border is today a dramatically different place.

The two highest crossing corridors that historically had ac-
counted for almost 60 percent of apprehensions—San Diego and El
Paso—now represent only about 20 percent of apprehension activ-
ity. Apprehension levels that had reached historic highs of more
than 1.6 million in 2000 dipped to below 450,000 last year. These
are lows that have not been experienced since the 1970s. They rep-
resent dramatic and positive changes.

At the same time, the changes have brought with them impor-
tant lessons and new challenges. By far, the most important, of
course, has been the experience of September 11, 2001, and the im-
perative for effective border control in the face of the threat of ter-
rorism.

Today, the Border Patrol employs 20,700 agents, more than dou-
ble the numbers just 6 years ago, and a budget that exceeds $11
billion, an amount that has also grown at a comparably rapid rate.

But what constitutes effective border control has not been mean-
ingfully defined or debated. As a result, we have little basis for as-
sessing the return on the investment of substantial multi-year bor-
der enforcement expenditures or for conducting an informed debate
on1 the adequacy of today’s border enforcement strategies and re-
sults.

1The prepared statement of Ms. Meissner appears in the Appendix on page 105.
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In addition, disagreements about border control that are often
based on unexamined assertions about the adequacy or inadequacy
of current efforts have contributed to a continuing stalemate in
Congress over the broader immigration reform agenda.

Opponents of comprehensive immigration reform legislation
argue that control of the border must be established as a pre-condi-
tion for broader reforms. Reform proponents maintain that effective
border control can only be achieved with broad immigration reform.
In both cases, “border control” is undefined.

Moreover, lawmakers “keep moving the goalpost,” as Homeland
Security Secretary Janet Napolitano has observed. Secretary
Napolitano has also argued that DHS will never be able to “seal
the border” in the sense of preventing all illegal migration.

From a professional law enforcement standpoint, her point is
well taken. Zero tolerance is unrealistic, and it is not a standard
to which we hold law enforcement in other realms. Instead, overall
effectiveness—established through a combination of metrics and
other factors—is the appropriate goal and assessment for which to
strive.

In recent speeches on the Administration’s Southwest Border
strategy, Secretary Napolitano has been explaining the ways in
which she argues that today’s approach is working. This is an im-
portant step in sparking a responsible debate about border control.
Still, without greater rigor and broader consensus about what con-
stitutes effectiveness, public confidence and immigration reform
initiatives will remain vulnerable to assertions of inadequate con-
trol.

Historically, apprehension numbers have served as the Border
Patrol’s answer to the question of what is effective control. How-
ever, apprehensions are insufficient as the primary method for as-
sessing enforcement effectiveness, and I have outlined fuller rea-
sons for that in my full statement.

CBP and DHS collect many other kinds of data. Especially valu-
able should be the extensive biometric data that now number more
than 91 million records of fingerprints collected on persons appre-
hended since the mid-1990s or coming into contact with the immi-
gration system in ways that Mr. Hutchinson has described, such as
the US-VISIT program. These data could be analyzed to better un-
derstand crossing patterns, repeat entries, smuggling activity, and
the success of various enforcement strategies.

Examples of measures of effectiveness that are relevant to border
control and could be systematically tracked and incorporated into
regular assessments would include analyses of hot spots and re-
sponses to them, crime rates, ports of entry activity as smugglers
attempt to compromise legal avenues for entry, border community
confidence and support, and census and other demographic data.

For example, Mexico’s 2010 census shows that the numbers leav-
ing Mexico have fallen by more than two-thirds since a peak in the
mid-2000s. Mexican analysts attribute that drop both to the U.S.
economic downturn and to stepped-up border enforcement.

At the present time, available measures point in varying degrees
to meaningful positive progress in securing the borders. However,
the goal should be to systematically track such measures and allow
for open assessment of the substantial investments that the coun-
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try has made in border security. Only then can public debate about
border control be honest and informed. In turn, determining how
much and what border enforcement work to keep us safe is essen-
tial for building public confidence in the government’s ability to en-
force the Nation’s immigration laws and to manage its immigration
system.

Thank you very much, and I am happy to answer your questions
or comments.

Chairman LIEBERMAN. Thank you very much. Very important
questions that you raise and we will come back to them.

Mr. Stana, welcome back. Thanks for your work for GAO on this
question, and we look forward to hearing your testimony.

TESTIMONY OF RICHARD M. STANA,' DIRECTOR, HOMELAND
SECURITY AND JUSTICE ISSUES, U.S. GOVERNMENT AC-
COUNTABILITY OFFICE

Mr. STANA. Thank you, Mr. Chairman, Ranking Member, and
Members of the Committee. I am pleased to be here today to dis-
cuss the work that we have done over the past two decades on bor-
der security, and my prepared statement summarizes some of the
more recent work that we have done. We have also done work on
some of the areas touched on by Mr. Hutchinson, on E-Verify and
visa overstays. In fact, Chairman Lieberman, if you think the
American public would be shocked to know that 45 percent of the
illegal alien population is here through overstaying a visa, they
might be even more shocked to know that with the tens of thou-
sands of people that we have put to border security at the border,
the number of people we have in the interior searching for visa
overstays is in the low three digits.

Chairman LIEBERMAN. Much less than a thousand.

Mr. STANA. Much less than a thousand. A little over a hundred.

I do not want to repeat some of the statistics that have already
been discussed. The number of staff at the ports have been in-
creased by 17 percent since former Under Secretary Hutchinson’s
tenure, and by five times the amount that former Commissioner
Meissner had when she took over in 1973. In fact, today there are
nearly as many Border Patrol agents in the Tucson Sector alone as
there were guarding all of the Northern and Southern Borders
when former Commissioner Meissner took office in 1993. So there
has been a substantial increase in personnel.

But the personnel is not the whole story. At the ports, we have
hardened the infrastructure. We have put in a lot of technology.
We have put in portal monitors. We have put in x-rays. We have
put in backscatter machines. We have other information available
at the booth, passcard readers and so on, that inform the person
in the booth whether the person who is presented to them is at
least eligible to enter the country as far as the background infor-
mation goes.

Similarly, the number of Border Patrol agents does not tell the
whole story. The equipment that they have is upgraded. The vehi-
cles are much better. They are heavier duty. They have night
scopes. They have technology. They have radars. They have sensors

1The prepared statement of Mr. Stana appears in the Appendix on page 115.
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that they did not have before. So the job is made much easier for
the Border Patrol agents than it was, maybe 10 or 15 years ago.

But despite all of this investment, this $12 million investment
last year alone, it is still a fact that there are hundreds of thou-
sands of people entering the country illegally every year, and there
are tons and tons of illegal narcotics entering the country every
year.

I would like to just talk about a couple of areas from my pre-
pared statement, and then we can go to questions and answers.
First, let us talk about the situation at or near the border, both at
the ports and between the ports.

At the ports there is a rather impressive record: 227,000 trav-
elers were turned away when they attempted to enter illegally;
about 8,400 people were apprehended for a variety of charges, some
serious; $147 million in currency was seized; as were over 870,000
pounds of illegal drugs and almost 30,000 fraudulent documents,
and so on. But beyond these statistics, again, people are getting in,
as are narcotics, and this is mainly due to a number of factors.
First, the staffing levels are not up to authorized levels. Second,
there is a tension between trying to make the ports easier for com-
merce and legitimate travelers to enter into the country while
maintaining a focus and trying to fight back complacency of the
workers at the booth. So that is at the ports.

Also at the ports we have the outbound enforcement program,
which I think Senator McCain may have mentioned, where CBP is
searching for weapons and cash heading south from the sale of
drugs and to promote the sale of drugs.

On the cash side, the program is responsible since its beginning
2 years ago for seizing about $67 million in cash. It sounds impres-
sive, but that is out of a total of about $18 to $39 billion that
crosses the Southwest Border each year. Not so impressive.

Add to that the fact that the stored value cards, which are ex-
tremely difficult to detect, are coming more and more into the
smuggling picture, and that is going to present a real challenge to
law enforcement.

As far as the weapons side goes, no one really knows how many
weapons are going south, but there is a substantial number. And
when the Bureau of Alcohol, Tabacco, Firearms, and Explosives
(ATF) was asked by Mexican authorities to identify the lineage of
the weapons that they seized on their side of the border, they found
that nearly 90 percent of them came from the United States.

Between the ports, similarly impressive apprehension statistics
in some respects. If you follow the chart there,! you see that in
2001, about 10 years ago, it shows that about 1.3 million people
were apprehended. The past year it was about 463,000. The Border
Patrol considers this as a success through deterrence. That is one
interpretation. The Federal Reserve Bank of Dallas had a different
interpretation. They overlaid on that chart available jobs, and it
tracked with apprehensions. In other words, as available jobs dry
up with recessions, the apprehension rate is sensitive to that. Now,
neither one of these is an exclusive interpretation, but it is impor-

1The chart referenced by Mr. Stana appears in the Appendix on page 97.
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tant to understand the context of numbers like this and not at-
tribute it only to the number of Border Patrol agents.

Again, many more drugs are getting into the country between
the ports of entry it is mainly marijuana, at the ports maybe more
on the cocaine side.

Traffic checkpoints—and I know you have interest in one in Ari-
zona. That one was fairly controversial. Actually, one-third of the
seizures of drugs by the Border Patrol are made at those check-
points. You would wonder, well, how do drugs get that far into the
country through a port and over a highway? They do.

Regarding the fencing, most of the fence is between Imperial
Beach, California, and El Paso, Texas. It was constructed at a cost
of nearly $3 billion. No one knows the effectiveness of that fence,
but last year alone there were over 4,000 breaches, and these
breaches cost about $7.2 million to fix, about $1,800 per breach.

I want to talk about performance measures very quickly. People
had mentioned the operational control measure, and 44 percent of
the Southwest Border and only 2 percent of the Northern Border
are considered to be under operational control. It is not a perfect
measure, but it is a refined measure. The Border Patrol has var-
ious steps it takes to make sure that it is not just a scientific guess.
It is not perfect, but the Border Patrol has, at least for public con-
sumption, decided not to use that, and they are going to a new set,
which will be ready next year, in fiscal year 2012. In the meantime
they are just counting things. They are counting apprehensions;
they are counting joint operations; they are counting cash seizures.
That is the numerator. There is no denominator so you do not
know a batting average, if you will.

There are many other ways to come up with performance
metrics, and we can talk about that in the question and answer
session. But I want to talk about two other issues very quickly.

The first has to do with information and intelligence sharing,
and here I think there is a much better story. It has improved, not
only between Federal agencies but among Federal, State, local,
tribal, and some of our partners on the Northern and Southern
Borders. Again, it is not perfect. There have been problems with
sharing data in some cases. People can get parochial with some
data, and that should not be. In other cases, the Fusion Center in-
formation that is sent out to the State and locals may be of ques-
tionable value, but they never really assess the value of these prod-
ucts. And for their part, the State and locals are not provided guid-
ance as to what the Federal agents might be interested in as they
gather statistics. So as far as information gathering, there is good
news and there is not so good news.

Finally, technology. As you know, Secretary Napolitano canceled
the SBInet program, and DHS is replacing it with something called
the Alternative (Southwest) Border Technology program. It will
probably use similar towers to those used with the SBInet pro-
gram. The first towers are up for funding for fiscal year 2012. They
are asking for about $240-some million to start that process. We
have been tracking the rationale for the Alternative (Southwest)
Border Technology program. We examined the analysis of alter-
natives they used. We found that there are some flaws in it that
concern us. We have not yet been given access to the documents
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that would allow us to trace how those analyses made it through
technology laydown and translated into a budget. We are con-
tinuing to look at that program, and we will have more information
later in the year.

Finally, with respect to US-VISIT, as Mr. Hutchinson pointed
out, there is some good news and there is some not-so-good news.
The good news is the entry side. Every visitor that enters the
United States through a port of entry is to be fingerprinted, and
their documents are to be swiped, and their identity is to be con-
firmed.

The not-so-good news is on the exit side. Not having an exit ca-
pability is not that much of a concern with seaports because we
mostly see cruise ships and that is a closed system. With airports,
it is difficult. Our airports are not really configured the way they
are in foreign countries to gather exit information, so what they
rely on are airline manifests, which is sort of reliable but not 100
percent. On the land exit side, it is just a big problem. It is just
difficult to do, and perhaps our Canadian perimeter security nego-
tiations that are just getting underway may allow for an arrange-
ment where our exit becomes their entrance and we can exchange
information.

That is my oral statement. I would be happy to answer any ques-
tions you may have.

Chairman LIEBERMAN. Thanks very much, Mr. Stana. That was
very helpful. We will do 7-minute rounds of questions.

I think there is an agreement across the board here that we have
increased our resources, particularly on the Southern Border where
most of the concern has been, and we are doing better at the reduc-
tion of illegal immigration coming over, but there is not total uni-
formity of opinion on if the fact that there are fewer immigrants
coming over illegally is the result of the increase in the resources
we are putting there. I am thinking of the Federal Reserve data
that was described. Common sense would say that it is having that
effect, and both Mr. Hutchinson and Ms. Meissner have said essen-
tially that it is not possible to achieve 100 percent stoppage of ille-
gal immigration.

I wonder what our goals should be here. I know we talked about
how do you define border security. The Secure Fence Act of 2006
that I cited defined it as the “prevention of all unlawful entries into
the United States, including entries by terrorists, other unlawful
aliens, instruments of terrorism, narcotics, and other contraband.”
It is interesting that not only Secretary Napolitano but her two
predecessors, Secretaries Michael Chertoff and Thomas Ridge, at a
recent colloquium, they said that they thought that was an
unreachable goal.

So let me just begin with you, Mr. Hutchinson, what is a reason-
able goal here by way of defining what we want to achieve in bor-
der security?

Mr. HUTCHINSON. To me the missing element is the measure-
ment as to what percent we are able to apprehend that are coming
across. If we are detecting and apprehending 400,000——

Chairman LIEBERMAN. Right.

Mr. HuTcHINSON. There used to be the statistic that for every
one you catch, there are three that get through. I have no clue
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whether that is accurate or not. Those are just anecdotal state-
ments. But I think there has to be a greater measurement of that
because if the economy increased right now, I have no doubt be-
cause of the double number of Border Patrol agents, our apprehen-
sions would dramatically increase.

Chairman LIEBERMAN. Would go up, right.

Mr. HUTCHINSON. And so the question is not whether we are ap-
prehending more, but of those that are trying to come across, what
percent are we apprehending? And I think people that are very
smart need to address that issue, and I think that is the unknown
part of the equation.

I think in terms of definitions, I really am disappointed, quite
frankly, in the Border Patrol trying to redefine what is effective
control or operational control. They have a definition. It is a meas-
uring standard and just because it does not look good to say we
only have half of our sectors that are under operational control is
not a good reason to change the definition.

Chairman LIEBERMAN. No, I hear you. I want to make explicit
what I think is implicit in how I opened this question, which 1s we
have made progress both by observation and by the various metrics
that are established, but still, even by the metric that is on the
board based on apprehensions—I think nobody would disagree that
there are hundreds of thousands of people coming across the border
illegally every year, and that is broadly unacceptable.

Ms. Meissner, what can you say to help us understand better
what our goals should be and how we might best achieve them?

Ms. MEISSNER. The goal is probably something that is also sub-
jective and relative. The goal that we thought we ought to have in
the 1990s, when we had a very permissive attitude about our labor
markets and about our economic growth, and the role of migrants
in that setting was a very different sense than we have had since
September 11, 2001, and in a tighter economy. So this is not en-
tirely science. However, there certainly needs to be more science in
it than has been the case, and I would subscribe to what Mr.
Hutchinson has said here about needing to know much more fully
what percentage or what proportion of the crossings are actually
people that we are able to apprehend.

But I think it is also the case that we have demonstrated—and
Senator McCain made reference to this in his own experience—
with the contrast between Yuma and the Tucson Sector right now.
I made reference to the difference between El Paso now and 10
years ago, San Diego now and 10 years ago. When you go to those
places—and I spent many an hour in those counties and in commu-
nity meetings with local leaders, etc., hearing the complaints, talk-
ing to them, working inch by inch with the Border Patrol from the
ocean to the Otay Mountains to really bring that part of the border
under control. When you go there now, it is not that people are not
concerned, it is that they recognize that there is an infrastructure
in place in which they can have confidence. That is not to say that
there are not going to be breaches from time to time. But it is a
question of the sense of chaos versus the sense that somebody is
in charge.

And so that is both science and numbers and knowing the per-
centages, but it is also really working on the ground in a commu-
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nity policing way to deal with the issue of border control along the
Southwest Border.

Chairman LIEBERMAN. I think you were the one who referenced
the Mexico Census of 20107

Ms. MEISSNER. Yes.

Chairman LIEBERMAN. Did the U.S. Census of 2010 give us any
guidance as to numbers of undocumented immigrants there are in
the United States now?

Ms. MEISSNER. Yes, but we do not have that yet. As you know,
the census is

Chairman LIEBERMAN. We do not have that detail yet?

Ms. MEISSNER. It is being rolled out in pieces, and we just have
this most recent information about the degree to which our popu-
lation has grown based on immigration, which includes illegal im-
migration.

Chairman LIEBERMAN. Right. It is very important that illegal im-
migrants are counted in our census.

Ms. MEISSNER. That is correct.

Chairman LIEBERMAN. Mr. Stana.

Mr. STaNA. Well, I would agree with everyone’s observation that
you have to have a numerator and a denominator, the people you
catch versus how many are out there. It is difficult to do. The De-
partment is contracting with a firm to try to gather more informa-
tion about the flows, where the flows are going, the numbers of the
flows, and so on. And that is supposed to be incorporated into the
2012 new statistics. So we will wait and see how well they can do
that. It is a difficult task.

But I think there are some things that could be done in the
meantime to better measure success, and I agree with everyone on
the panel about that. I do not think it can be denied that the bor-
der is in better shape today than it was previously. How much fur-
ther can we go?

Chairman LIEBERMAN. Right.

Mr. STaNA. And I think taking advantage of some of the tech-
nology that they already have in place to count things would be ad-
vantageous. For example, each and every apprehension is supposed
to be noted by Global Positioning System coordinates as to where
that apprehension took place, and they have maps to show where
the apprehensions took place. Out of that you could create a meas-
ure, like how many apprehensions did you get within 5 miles of the
border. It is Management 101 that you get what you count.

Another thing you could do with the Integrated Automated Fin-
gerprint Identification System data, the five-print data, is count
the number of recidivists, and that may help you better understand
what the flows are and if you are dealing with the same numbers
of people again and again or if you are dealing with new people.

And, again, with respect to border violence, it is true that there
is some concern, although it has not spilled over quite yet in large
numbers. But I think we need to get a better measure and a better
handle on that because the uniform crime reports (UCR) from the
FBI do not capture a lot of metrics that might be useful.

On the other side of the border—and I do not know about this
one incident you talked about across from Douglas, Senator
McCain—but a lot of times the violence is trafficker-on-trafficker
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violence that is not captured by the UCR. And maybe getting a
metric on trafficker-on-trafficker violence would be helpful.

I would like to see a batting average for the Border Patrol that
could better interpret that graph, but as of yet, it does not exist.
It does exist on the Office of Field Operation side, at the ports of
entry where they have a Compex System, where they measure suc-
cess scientifically. People who were given authorization to enter the
country are selected through statistical sampling and instructed to
proceed to the secondary area where they do a more detailed anal-
ysis to see whether the officer in the booth made the right decision.
And those statistics are not very impressive, by the way, but it is
a good measure.

Chairman LIEBERMAN. Thank you. My time is up. Senator
McCain.

Senator MCCAIN. Thank you, Mr. Chairman. Mr. Stana, to follow
up on that, most of the violence is obviously between the drug car-
tels. The problem is that violence spreads to weddings, children, in-
nocent civilians, and an interesting statistic is that in the time that
President Felipe Calderon has been president, some 21,000 Afghan
civilians have been killed. In that same period of time, some 34,000
Mexican citizens have been killed. So the level of violence is some-
thing—one of the reasons, frankly, is because the drug cartels in-
timidate the media in Mexico as well. There is very little doubt
that, except for the Mexican army, there is very little reliance that
the government can have on any of the other law enforcement
agencies. So if they are having gunfights on the street next to
Douglas, Arizona, in Agua Prieta, to me it is just a matter of time.
And I guess I would ask Mr. Hutchison and Ms. Meissner, did the
cartels have guides on mountaintops in Arizona when you were in
the business?

[No response.]

Senator MCCAIN. No, they did not, and this shows the penetra-
tion of the drug cartels into my State. And they have weapons, and
they have sophisticated communications equipment, and they have
very sophisticated drug transportation capabilities, as I said in my
opening remarks. That is throughout the country, not just Arizona
but throughout the country. That puts a different aspect of the
issue of illegal immigration.

For example, 10 years ago, Mr. Hutchinson, even when you and
I went to the border, probably the majority of people who came
across came back individually or in small groups. Now they come
across as a result of the drug cartels and human smugglers, in
large groups, in a very highly organized way, and the only problem
with that is the mistreatment of them, as you know, is horrendous.
The drop houses, the rapes—I mean, it is just terrible.

So I guess my first comment is on yours, Mr. Hutchison, that if
you do not like the statistics, which shows that operational control
is 44 percent of the Southern Border and then only 15 percent is
airtight, then change the definition. And I guarantee you that
changing the definition you will see better numbers. And I think
that is disingenuous on the part of the Secretary of Homeland Se-
curity to change the definition of operational control. But I can also
understand why if you are interested in giving the impression that
things are better because the Border Patrol under this parameter
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reported that 873 of the nearly 2,000 Southwest Border miles are
under operational control, and they will improve an average of 126
miles each year. That would take us another 9 years at that rate.

I guess also this issue of recidivists that you talked about, we
have found in the Yuma Sector and other parts of the border that
not only increase but also when you send them back, take them all
the way over to Texas or vice versa, that has had a very salutary
effect, too. Have you found that out?

Mr. STANA. Yes. In the Mexican Interior Repatriation Program
we have found that has reduced the recidivism rate the further you
bring them into the Mexican territory.

Senator MCCAIN. You mentioned SBInet. According to, I think,
your organization, we wasted about $800 million and got 17 miles
of fence under

Mr. STANA. Well, actually, it is better and worse. It is about $1
billion and you got 53 miles.

Senator MCCAIN. A billion dollars we spent for 53 miles——

Mr. STANA. Just on the towers and the cameras and the radars,
yes.

Senator MCCAIN. And, as usual, no one was held responsible.

Mr. StaNA. Well, they will use that technology. It is finally get-
ting to the point where it is getting stabilized, but now the SBInet
program has ended, and we are starting anew. I think some of the
risks that are out there are that they are looking for off-the-shelf
technology again and our searches on the Internet and elsewhere
just are not finding a whole lot of other alternatives that seem to
perform much better. But we hope that they are successful with
the new program.

Senator MCCAIN. One of the things that our Attorney General
did, Mr. Hutchinson, was follow the money, and they were able to
have a significant degree of success. It seems to me that is a good
example of another way to counter these people. Are you familiar
with that program?

Mr. HUTCHINSON. I am, and actually I read that and Mr. Stana’s
testimony I think talked about what we can learn, many of the
GAO reports from the Arizona Attorney General’s investigation and
following the money, and obviously you have to do that going after
the cartels.

I do think that the exit program where we are looking for out-
bound money is a very worthwhile emphasis that we should have
because if they do not have the capability of getting back the cash,
then they are not going to be able to accomplish their objective.
You can sell drugs in the United States. The second part of it is
getting back that cash. And we have never concentrated on that be-
fore in terms of our inspections, and I think that is something we
really should target.

Senator MCCAIN. Ms. Meissner, one of the relatively new issues
associated with this whole problem has been the southward flow of
guns and ammunition. In fact, again, when I was just down there
last week, they apprehended—I believe it was a vehicle with 6,000
rounds of AK-47 ammunition. I mean, these are not small. And I
wonder if you have any thoughts about that particular issue. I
frankly think the Mexicans have a very legitimate complaint.
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Ms. MEISSNER. That is not something I have experience with be-
cause it certainly was going on during the time that I was in the
government, but it was not at all the issue that it is today. Regard-
ing the question of southbound controls, as we have said here, gov-
ernment agencies are having a difficult enough time trying to fig-
ure out how one would do southbound controls just in terms of in-
formation in the US-VISIT system. But that further layer of south-
bound control you are suggesting is difficult.

I do think that the deeper point you make about being sympa-
thetic with the Mexican dilemma on this goes to the issue of border
control in general. In fact, we are asking law enforcement to do the
job of responding to fundamental laws of supply and demand in the
economy and problems of human nature and drugs that they have
no role in creating. And so they are dealing with symptoms of deep-
er trends and issues in our societies and that is one of the reasons
that we cannot expect 100 percent perfection in this. The under-
lying causes are not things that law enforcement is suited to ad-
dress.

Senator MCCAIN. Mr. Chairman, we have an outstanding U.S.
Attorney in Arizona. His name is Dennis Burke, and just recently
we had a ballot initiative in Arizona which basically legalized the
medical use of marijuana. And I asked him how that coincides with
the fact that we are trying to stop the Mexican farmer from grow-
ing marijuana and sending it to the United States, but yet it might
be okay for a person to grow some marijuana in their backyard.
Frankly, he had no answer to that dilemma. That is a problem,
isn’t it, Mr. Stana?

Mr. STANA. Yes, it is a problem. Part of the reason why it is just
tough to get at the southbound cash if we are talking about that,
for example, is in order to run those operations, they have to take
the people and the resources out of inbound operations. And these
are not 24/7 operations. They do not have a separate area for out-
bound secondary inspections. You may have seen that if you visited
the ports in Arizona. The secondary area is just off to the side, and
traffic is going by, and these agents are lying on the ground and
cars are whizzing by just feet from their own feet. So we are really
not structured to do that sort of thing.

As for the question on how much cash and drugs we are going
to get if we substantially increase that investment, that is un-
known. Just like there are spotters on the mountains looking for
drug avenues, there are spotters waiting for the inspection oper-
ations to go down. If there is an operation underway, they tell the
traffickers to go have lunch for a while, come back at 3 o’clock, it
will be wide open, you can take the cash or weapons south.

So, it is a tough problem. I think it would be extraordinarily ex-
pensive to seal the borders, as was suggested here, and total con-
trol is an awfully high bar to achieve. But there are some things
we can do with far less money perhaps that would improve our suc-
cess.

Senator MCCAIN. Thank you. Thank you, Mr. Chairman

Chairman LIEBERMAN. Thank you, Senator McCain.

I will call on other Senators in order of arrival: Senators John-
son, Tester, Landrieu, and McCaskill. Senator Johnson.

VerDate Nov 24 2008  11:20 Feb 27,2012 Jkt 067122 PO 00000 Frm 00025 Fmt6633 Sfmt6633 P:\DOCS\67122.TXT SAFFAIRS PsN: PAT



20

OPENING STATEMENT OF SENATOR JOHNSON

Senator JOHNSON. Thank you, Mr. Chairman, and I would like
to thank the witnesses. This has been pretty informative.

I did make a trip last week down to the port of entry in Nogales,
again, to get myself up to speed on this issue. And, Mr. Stana, I
would first of all agree with you. They are dramatically increasing
the infrastructure down at Nogales, but even as the infrastructure
stands now, they are understaffed. They are not at full capability.
In our desire to beef up the Border Patrol—and I do not want this
to be a competition, but have we concentrated too much on Border
Patrol and not enough on customs agents at those ports of entry?

Mr. STANA. Well, the bigger problem with the agents at the port
of entry is keeping them. They have a much higher attrition rate
than you would think. And, of course, now the economy is not in
as good shape as it was just a couple of years ago, so attrition is
stagnant. But they have an authorization of about 20,700. They are
at about maybe 1,200 short of that. They get close to it, the number
falls back, close to it, it falls back again. They try to staff the big-
ger ports like Nogales to the best of their ability, but it is difficult
to get agents to go to places that are not very attractive or that
a}tl"e very expensive. So they are up against some real challenges
there.

Senator JOHNSON. I would say, first of all, the level of the dedica-
tion of those individuals was high. It was very impressive. It seems
like they cycle people through. A lot of military folks go through
a training program. Is that pretty much a standard mode of oper-
ation in terms of staffing those?

Mr. STANA. I have not seen too many military people in the pri-
mary booths. I have seen them sometimes assisting in secondary
inspection areas. The military are often used as spotters, almost
like the cartel people on the mountains. They also are in the moun-
tains looking for people trying to get into the country and alert the
Border Patrol to get there for an apprehension. I have not seen too
many of them at the ports.

Senator JOHNSON. I would like to turn my attention just in terms
of this definition of a secure border because it is critical. I mean,
if we are going to actually move to the next stage, I think a lot of
people do talk about securing the border first. And without defini-
tion, you never get to that second stage, which I think we abso-
lutely have to get to.

So what is the stumbling block? Where does the argument occur?
Why can’t we come up with a definition?

Ms. MEISSNER. Well, I am not sure that we have really forced
ourselves to confront that issue. I think that this hearing and your
leadership in identifying progress in border enforcement is very im-
portant. I am glad to hear you say that it is legitimate to be asking
questions about how far border enforcement has come because the
debate basically has been a debate where border control is bandied
about as though we do not have it and we need it, or we are only
going to get it if we do other legislation. We must go deeper than
that.

So if there is a recognition in the Congress and committees like
this to ask questions about border enforcement effectiveness, I
would hope that the Administration and the Department of Home-
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land Security are interested in answering those questions as part
of the overall case that they make about their efforts. Maybe there
is a way here to come together on thinking—having more of a
shared view of what we are really striving for in border enforce-
ment as the basis for having a more honest debate.

Senator JOHNSON. Does anybody have a recommendation for a
definition?

Ms. MEISSNER. Well, I think we could come up with one.

Senator JOHNSON. Mr. Hutchinson.

Mr. HUTCHINSON. Well, Senator Johnson, I did recite a definition
that probably is very similar to what the Border Patrol used before
they rejected the definition. But it is to be able to detect border in-
trusions and to respond effectively to those. That is what is ex-
pected.

I think the challenge is that there are really two questions: What
is operational control? And then once you define that, how do you
achieve 100 percent operational control, and how much is it going
to cost? And I think that is the challenge, so that if we have only
achieved half, less than half operational control, the American pub-
lic is going to say what is it going to cost to do the whole thing,
and that is their expectation. And that is where we have to be hon-
est with them. It is going to be a gradual process to get there be-
cause of budgetary constraints.

Senator JOHNSON. I mean, define “detection.”

Mr. HUTCHINSON. Well, detection—and that is where it would
come in helpful to know when there is a border intrusion. That is
where we have to use technology. It is the integrated towers. It is
to be able to know whenever there is an intrusion and that is the
detection part. And if we are not able to respond, then that gives
us the statistics as to what is our batting average, and it tells us
a great deal more information when we know we have the detec-
tion capability, and I think that is where we have to accelerate the
technology side.

You asked about more personnel in the booths and so on. That
is always an issue. We need to continue to do that. But you can
be more flexible in your personnel when you invest in the tech-
nology side.

Mr. STANA. Yes, I would agree with that. Having what they call
situational awareness is key because otherwise you do not know
what you do not know, and it is hard to come up with the denomi-
nator that we have been talking about. What is the number of peo-
ple crossing the border?

The new technology, the tower technology, is useful. I do not
know if you have been down on the border and saw the Mobile Sur-
veillance System truck with the 25-foot boom that comes up and on
top is a camera. They also have a laser pointer on them. Not only
do they detect illegal crossers, but they point out to the Border Pa-
trol where to go to apprehend them. That would be a very useful
thing. Not only do you have situational awareness, you have some-
thing guiding you to the target. So I think there are other things
along those lines that could be done.

Senator JOHNSON. Now, we have achieved some pretty good suc-
cesses, like you mentioned in Yuma. We are measuring that in
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some way, shape, or form, so why not use that exact same meas-
urement? How is that occurring?

Ms. MEISSNER. That is basically apprehensions. I mean, it is ap-
prehensions and it is as we were talking earlier. It is a sense in
the community, and it is a recognition that there is a concentration
of resources that is actually changing the circumstances on the
ground. People do not feel, experience, or see the kind of lawless-
ness and chaotic conditions that they did a year ago or 2 years ago.
But fundamentally the metric is apprehensions, and what we do
not know is what is going to happen in Yuma two harvests from
now when the labor market perhaps comes back in a different way.
There are all kinds of things that we could project that are likely
to change in the future that will change the apprehensions, and it
may not mean less success or more success. It is just that appre-
hensions are relative and they do not fully tell the story. They are
a valid measure, but they cannot be the only measure, and they
have basically been the only measure.

Senator JOHNSON. Thank you very much.

Chairman LIEBERMAN. Thanks, Senator Johnson. It was inter-
esting, and, of course, as I said at the beginning, the odd thing is
that when the apprehensions go down, we conclude that there is
less illegal immigration, right?

Mr. STANA. Yes.

Chairman LIEBERMAN. I understand why we do that. We assume
that the increasing number of border agents has meant fewer peo-
ple are trying to come over; therefore, there are fewer apprehen-
sions. But another way to look at this logically would be, well, that
is not the way to measure it; that apprehensions would somehow
be correlated in number to attempts to go over the border illegally.

Ms. MEISSNER. Right.

Chairman LIEBERMAN. I know it is very difficult to pin a lot on
a subjective standard. There is something to be said for the atti-
tude of the neighboring community because they are there. Senator
McCain has told us, if you keep seeing people crossing your land,
well, that is pretty obvious that the system is not working. If there
is an orderly effort to stop them and the numbers goes down, then
you assume it is.

Let me go on. Senator Tester, thank you.

OPENING STATEMENT OF SENATOR TESTER

Senator TESTER. Yes, thank you, Mr. Chairman. You bring up a
lot of good points and there are more questions that crop into my
head with every word that is spoken, but I will stick with what I
have down here, and then hopefully I will have time for some other
ones.

First of all, thank you all for what you do and I appreciate you
being in front of the Committee. Dr. Stana, I thank you first. I very
much appreciate your work and the research, findings, and rec-
ommendations. Very helpful, I think.

Since I have been on this Committee and since I am from Mon-
tana and we share a 550-mile border with Canada, I have been
concerned about low-flying aircraft. The GAO report that was set
out said that we have about 32 miles that are secure, and we can
get into their definition of secure versus someone else’s definition,
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but I do not want to do that at this point in time. But they said
about 32 miles are secure.

I live about 80 or 90 miles south of the Canadian Border myself
and have a lot of friends up there, and low-flying aircraft is some-
thing that I think is of concern to me and I think it is a concern
to the people across the country, or it should be.

Radar seems to be a cost-effective tool to get our arms around it.
We have had our struggles with getting that implemented, al-
though I talked to Secretary Napolitano and she seems to be on the
same page. Could you just give me your thoughts about low-level
radars, is it a reality, can it happen, should it happen, or should
it not happen?

Mr. STANA. Well, it probably should happen. There is a cost to
it, let me put it that way. I think the areas of Montana you are
referring to are in the Spokane sector with the Border Patrol.

Senator TESTER. No. Actually it is true in eastern Washington,
but it is also true in eastern Montana.

Mr. StanA. OK.

Senator TESTER. Eastern being the eastern two-thirds.

Mr. STANA. The reason I bring that up, we did some work on the
Northern Border and I believe you were one of the requesters of
that, Senator.

Senator TESTER. I was.

Mr. STANA. And one of the things we found was exactly what you
are saying, is that in that part of the country, the radar capability
is key because the biggest threat is low-flying aircraft.

Senator TESTER. That is correct.

Mr. STANA. In fact, if I remember correctly, there was a joint De-
partment of Defense (DOD)/DHS exercise in 2008 where they
brought in DOD radars and the DOD radars detected as many low-
flying aircraft in the months that the exercise was in operation as
normally DHS identifies in a year.

Senator TESTER. That is right.

Mr. STANA. So it is much more sensitive, although many of those
aircraft were moving east-west rather than north-south. But still,
it had the capability of detection. That is a big problem and it
needs to be addressed, and perhaps we need to look to the Pen-
tagon for some of these answers. Some of their equipment would
be more expensive at DHS because of economic order quantities
and things like that—but they do have technology that is more sen-
sitive and would be very useful in areas like this.

Senator TESTER. Without that radar, it is just basically eyeballs,
right?

Mr. STANA. Pretty much and there are not that many Border Pa-
trol agents up there. There are only about 2,000 agents for the
4,000 miles between Washington and Maine.

Senator TESTER. There is a lot more now than there used to be,
I will tell you that.

Mr. STANA. And there are Forest Service agents and others.

Senator TESTER. I would like to get into that, too, actually. Is
there opportunity to maybe reduce some of the manpower if radar
was up there? Could you see that as a possible cost savings?
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Mr. StaNA. Well, I think you could study that. The activity on
the Northern Border is not what the activity is on the Southern
Border. It is just two different solutions.

Senator TESTER. No doubt about it.

Mr. STANA. I think before I would talk about reducing manpower,
I would like to see how effectively we can integrate this new tech-
nology.

Senator TESTER. Right. What I am saying is, if it works as adver-
tised, there could be some possibility there.

Mr. StaNA. Well, anytime you increase situational awareness
and can actually pinpoint incursions, then you can direct your re-
sources much more effectively, and thereby, perhaps, reduce the
need for agents.

Senator TESTER. Very good. Commissioner Meissner, I have re-
cently called for an investigation into so-called sham universities,
that basically manipulate immigration laws to offer student visas
to allow foreign nationals into the United States. They abuse the
system, they ignore the laws, they threaten our security, and I
think they are opening a back door to thousands of potential
illegals. Are you familiar with these schools? Are you aware of any
effort to rein them in?

Ms. MEISSNER. No, I am not, but it is not something that I have
looked at. I have been out of government for 10 years, so it is not
something that I am working with at the present time.

Senator TESTER. Any of the other folks on the panel? Go ahead,
Mr. Hutchinson.

Mr. HUTCHINSON. We implemented the International Student
and Exchange Visitor Information System program which is for the
international students, and part of it is the qualification of the
school or the university. And so, you have to be qualified for that
program. I think that is something they have to look at tightening
up, so I am aware of the abuse. But they do have a program that
actually addresses the international students and the programs
that qualify for that.

Senator TESTER. There has been some talk about the US-VISIT
Program and how, in fact, it is good at getting the folks coming in,
but it is not so good getting the folks going out, and I do not know
how you solve that problem myself, and hopefully there are some
minds that can talk about that. But how effective is that program
if you cannot determine exits?

Mr. HUTCHINSON. It is not. And that is the challenge. That is
why we have the visa overstays.

Senator TESTER. Right.

Mr. HUTCHINSON. There is a lot of simple things that can be
done. I was very impressed with Dr. Stana saying that such a
small percent of resources are devoted to 45 percent of the problem.
That is a significant challenge and it needs to be addressed.

Mr. STANA. And I would add to that, Senator, that whatever hits
they get on US-VISIT, they send them to ICE, but then you have
a limited number of people to react to it. So this is one of those
things where you have to right-size your total response. If you have
the best US-VISIT system in the world but you do not have any-
body to chase the people that you identified, it is not useful.
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Senator TESTER. Yes, but we make folks run through a pretty
rigorous routine to acquire a visa to get into this country, do we
not?

Mr. STANA. That is correct. Unless you are in a visa waiver coun-
try. There are about 28 or 29 countries where you do not need a
visa.

Senator TESTER. So why is there not that same rigorous work
done when the visas run out? We know when they run out.

Mr. STANA. That is absolutely correct, and when they run out,
they do check whatever information they have from 1-94s past or
through airport manifests, but it is not perfect.

Senator TESTER. I did not hear Senator McCain’s statement early
on, it was before I came here, and I wished I would have. But we
will read that in the record. You did touch on something about peo-
ple crossing land, and I can tell you that on the Northern Border,
there is a tremendous resource out there called local police, county
police, farmers and ranchers, that know this land like the back of
their hand.

Is there a concerted effort to get those folks involved or are we
dealing with so much secrecy here that we cannot get them in-
volved?

Mr. STANA. No, they do get them involved through the task
forces called Integrated Border Enforcement Teams and Border En-
forcement Security Task Forces. They do try to get the local, State,
tribal, and of course, Canadian Mounted Police, in your case, in-
volved in these task teams to share information, resources, and oc-
casionally do joint operations. It is working OK. In fact, if there is
a limitation there, there is a proliferation of these task forces and
the locals say they just cannot go to every task force meeting. They
do not have enough people.

Senator TESTER. And there is no need to have meetings for the
sake of meetings. The real question is, in this country you have the
hi,clghway patrol, you have the county police, and you have the city
police.

Mr. STANA. Right.

Senator TESTER. Outside the task forces, is there an outreach to
those folks saying, “We want you to be a part of this equation.” If
we work as a team, we get more stuff done. And we are going to
share information with you and, by the way, some of it is pretty
sensitive, but you are in law enforcement and so am 1.

Mr. STANA. A lot of that is supposed to be happening, but it all
boils down to that special agent in charge, whether it is ICE or
whether it is the Border Patrol or whoever, making those kinds of
agreements work. Sometimes they work great and you get kudos
for our people; other times it does not.

Senator TESTER. Just one more question and then we will make
this very quick. In Great Falls, Montana, we have an international
airport where airplanes fly in and oftentimes, it being fairly close
to the Northern Border, there is some port security that takes
place there. There is a rule on the books that says you have to take
them to an international airport, which are in Spokane, Seattle,
Minneapolis, Denver, or Salt Lake.

We are working with CBP on this, but recently, planes have been
turned away. They have been turned out of Montana, we have done
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it before, and they have been shipped somewhere else. I have to tell
you, it is somewhat disconcerting to me that we are going to ship
a potential plane that has some issues revolving around terrorism
to Salt Lake, which is halfway across the country, from a north-
south standpoint, instead of dealing with them more locally.

Now, I know there are bigger planes, bigger numbers, that is the
story, but smaller planes, smaller numbers, there is no reason why
tﬁosg cannot be done here. Could you give me your thoughts on
that?

Mr. StaNA. Well, I think it would probably depend on what
agents and resources are available at the airports.

Senator TESTER. That is the problem. It used to be done. We
have different agents now and it is not being done.

Mr. STANA. Right. And so, you would have to get on the list of
locations that are authorized to have the appropriate agent.

Senator TESTER. I do not want to hang you gentlemen out on
this, but it seems a bit crazy to me. I mean, if they could do it with
the previous agent, why can they not do it with the next one? Espe-
c}ilally if there has not been any incidents and they have caught
them.

Anyway, thank you, Mr. Chairman. Appreciate the hearing.
Thank you, gentlemen, for testifying.

Chairman LIEBERMAN. Thank you very much, Senator Tester.
Senator McCaskill, welcome.

OPENING STATEMENT OF SENATOR MCCASKILL

Senator MCCASKILL. Thank you, Senator Lieberman, and I thank
all of the witnesses for being here. I think as we struggle with how
we define success or failure along the border, it gets back to the
old prosecutor’s dilemma. How do you prove what you have pre-
vented?

And that is where the apprehension figure is difficult because it
could be that we are apprehending less because we are doing a ter-
rible job, or it could be we are apprehending less because we are
doing a really good job and fewer people are trying to cross the bor-
der because we are doing a good job.

It reminds me of that which is live by the sword, die by the
sword, when I was a prosecutor, the crime statistics. It was the
very same problem. When crime went down, nobody was anxious
to say the prosecutor had done a great job by preventing crime. But
when crime went up, it was a real problem. I am glad we are try-
ing to tackle it because I think it is very easy to say over and over
again, “Secure the border.” It is much harder to define in objective
terms what that really looks like.

As we say over and over again, “Secure the border,” I was proud
to co-sponsor, along with Senator McCain, a bill fully paid for last
year that added $600 million to border security, including drones
for realtime surveillance. I am assuming that there is no one on
the panel that disagrees that this technology, in terms of realtime
camera surveillance, unmanned, could be extremely effective along
the border as it relates to criminal activity.

Mr. HUTCHINSON. And it gives us the detection capability.

Senator MCCASKILL. Right. And so, imagine my surprise when
we put $600 million in, fully paid for, that is part of what was cut
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in the Continuing Resolution (CR) that was passed by the House
of Representatives. So I am willing to bet that most of the folks
that were excited about passing that CR in the House of Represent-
atives, I bet they said, “Secure the border,” a few times during
their campaigns. So I was surprised when we got a bill that basi-
cally took some of the money that were paying for this $600 million
and used it for something else, rather than the $600 million that
we need to, in fact, secure the border.

I would like to spend my remaining time on employer enforce-
ment. I am a big believer that one of the problems we have had
is a failure to be aggressive about employer enforcement. One of
my first hearings in this Committee, I was shocked when the
woman that was in front of us for confirmation to head ICE, when
I asked, “Could you tell me how many employer criminal prosecu-
tions there have been in the last year?” She had been running the
program for awhile, and she said, “We do not keep that number.”

Then they tried to tell me at the time that not only do they not
keep that number, they could not even get it for me. So I had my
intern sit down with Google and go through and try to figure out,
over the course of years, how many workplace enforcements had
been brought against the employer. It was a shockingly low num-
ber, Mr. Hutchinson.

Now, the audits and fines are up the last couple of years, and
I would like all of you to comment on how fundamental employer
enforcement is because these folks are not coming across the border
for vacation. They are coming for a job. And the reason they know
they have come for a job is because up until fairly recently, I do
not even think we were doing that good a job on employer enforce-
ment. I think we are doing better.

But I just think it is a real opportunity for deterrent if these em-
ployers think something serious is going to happen to them. I know
you mentioned E-Verify. I am a big supporter of E-Verify. But I
would like you all to speak to that.

Mr. HUTCHINSON. I agree 100 percent with you and it is my un-
derstanding, I think it is fairly evident from the statistics, that for
various reasons, there has been a shift away from employer en-
forcement in the last couple of years by ICE. And they are doing
audits, they are doing intelligence-based investigations, but they
have diminished from what they were doing 2 and 3 years ago. I
think that is a concern. You have E-Verify, you have a lot of rep-
utable employers, but you always have those that want to skirt the
law and take advantage of illegal employment.

So you have to have that capacity because you have to pull down
the strength of the magnet. So I think that has to be re-invigorated
and I hope that ICE will maintain a vigorous approach to employer
enforcement.

Senator MCCASKILL. Well, now maybe the statistics I have been
given are wrong. Is it the audits are up and the civil fines are way
up in the last 2 years?

Ms. MEISSNER. Right.

Mr. STANA. Well, there is a difference between an audit and a
work-site raid, and work-site raids are down and the audits are up.

Mr. HUTCHINSON. Yes.
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Senator McCASKILL. Well, the work-site raids that used to hap-
pen, they would happen, but all they did was round up the immi-
grants. They never did anything with the employers. I mean, noth-
ing happened to the employers after a work-site raid. So, I mean,
I am pretty confident that in the last 10 years, there was nothing
in that record to brag about in terms of employer enforcement, in
terms of holding people accountable.

In fact, I raised a fit about a workplace raid in Missouri. This
was a renowned employer of illegal immigrants. Everybody in town
knew it, everybody in the community knew it, and they did a work-
place enforcement, rounded up the illegal immigrants, detained
them, but did not do anything to the employer until I raised a fit,
and then finally the U.S. Attorney did something.

So I am confused as to whether or not you think we used to do
more workplace enforcement than we are doing now in terms of
employers being held accountable?

Mr. HurcHINSON. That is my understanding. I hope Mr. Stana
can comment on this. I will tell you that whenever I was Undersec-
retary of Homeland Security, we were not doing very well on em-
ployer enforcement. So we are starting at that low level, and that
was post-September 11, 2001, because our resources were going to
clﬁitical infrastructure like the Sears Tower and doing audits of
those.

Senator MCCASKILL. Right.

Mr. HUTCHINSON. So we were focused on that. And we realized
the tremendous gap because we were not doing sufficient work-site
enforcement and so ICE picked up the ball and invigorated that.
They got a lot of criticism because it did include what you men-
tioned as some random enforcement and inspections. I do believe
that it led to employer investigations. You can quibble about that,
but I think those are the facts.

But there is a deterrent effect in there as well. There is a con-
centration on audits and they have the civil fines, but I believe the
comprehensive enforcement policy against employers has changed
and diminished.

Mr. STANA. You know, this is not one Administration versus an-
other. This goes all the way back to the Immigration Act of 1986
when we first started getting into this. We gave amnesty, we cre-
ated an I-94 system, which I think you know what that means,
and then we promised enforcement. Well, two of the three legs of
that stool were stood up. We never put the enforcement in place.

Senator MCCASKILL. Right.

Mr. STANA. I think on average, we spend maybe 300 staff on
work-site enforcement. When you compared that to the 20-some-
thousand Border Patrol agents and to the 20-some-thousand people
at the ports and whatever else is going on, having 300 people deal-
ing with the magnet, just does not add up.

Senator MCCASKILL. I am a big believer that if we start putting
a few of these employers in handcuffs and you actually prosecuted
them, when they have done this over and over again and you can
prove they knowingly had seven or eight people working at their
place with the same Social Security number, give me a jury. I can
prove they knowingly broke the law, and I will bet you could too,
Mr. Hutchinson, knowing your background. I bet you could, too.
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So I do not condone illegal immigration and I do not think it is
a good thing, but the notion that we have done high profile efforts
against illegal immigrants in the workplace, while we had the
thing in Iowa that got a lot of press, there have been very few
incidences where I think employers have been held accountable for
knowingly and repeatedly violating the law when it comes to illegal
immigration. I would like to continue to work on that. Thank you,
Mr. Chairman. Thank you for the witnesses.

Ms. MEISSNER. Can I just interupt?

Senator MCCASKILL. Sure.

Chairman LIEBERMAN. Commissioner, go ahead.

Ms. MEISSNER. Because I think it is such a core point. I mean,
we would all agree, I certainly agree, that employer enforcement is
essential to the equation here. I also think that the element about
employer enforcement that keeps getting overlooked is that it is, in
my view, the best response to the overstay problem and the people
who overstay their visas that we have.

Senator MCCASKILL. Right.

Ms. MEISSNER. All the talk about Southwest Border enforcement
we know is not going to get there. I appreciate the issue of exit con-
trols where US-VISIT is concerned, but that is not the way to deal
with overstays. It is important to do that, but the idea that once
somebody has not left, you would then try to send ICE agents
around the country to try to find them is not an effective use of
resources, particularly for people who have been visitors, which
largely is who they are, who have left the name of a hotel in a par-
ticular city on their I-94 and that is all you have.

What you have is the job. That is what they are doing. They are
staying here to work. And so, if you have a viable employer
verification requirement in the enforcement system, you address
the overstay part of this and you get a much more balanced, inte-
grated, effective, across-the-board deterrent.

Senator MCCASKILL. Absolutely. I could not agree with you more
and I thank all three of you very much for your testimony today.
Thank you, Mr. Chairman.

Chairman LIEBERMAN. Thanks, Senator McCaskill, and I would
be glad to work with you on this. I think it is very important. I
have a few more questions. I just want to focus on the visa over-
stay problem because the testimony has been very helpful and I
think informative about the extent to which visa overstays con-
stitute the illegal immigration problem in our country.

Just as a factual basis—I will start with you, Mr. Stana, but wel-
come others to testify—what do we know about the visa overstay
population? In other words, I presume intuitively that they are dif-
ferent from the illegal immigrant population in terms of where they
come from. Also, perhaps because we at least have the information
that they came in legally, I presume we have a better idea of who
they are. Am I right?

Mr. STANA. Well, we know who they are. We know what address
they left with the inspector at the port which may or may not have
lasted more than a day.

Chairman LIEBERMAN. Right.

Mr. STANA. But they have been very effective in blending into the
society.
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Chairman LIEBERMAN. I guess when I say we know who they
are, I really mean we know where they came from.

Mr. STANA. Yes.

Chairman LIEBERMAN. We know which country they came from.

Mr. STANA. Yes. And that is an issue with the visa waiver pro-
gram. Visa waiver status is only to be given to certain countries
that do not have a large overstay population.

Chairman LIEBERMAN. Right.

Mr. STANA. And sometimes those two statistics are not matched
very well.

Chairman LIEBERMAN. My presumption is that most of the illegal
immigration is coming over the Southwest Border, and therefore,
it is probably Mexican nationals and Central or Latin American na-
tionals. Whereas—and I ask if I am correct—the visa overstay pop-
ulation coming in legally and then staying illegally is from else-
where in the world.

Mr. STANA. Could be from Asia, could be from Europe, or Africa.

Mr. HUTCHINSON. Mostly flying in.

Chairman LIEBERMAN. Mostly flying in, right.

Ms. MEISSNER. Right.

Chairman LIEBERMAN. And obviously mostly not, therefore, com-
ing at a land border.

Mr. STANA. Coming through airports of entry.

Chairman LIEBERMAN. Exactly. And can we draw any conclu-
sions, anything we know about why they are overstaying? Are they
overstaying and becoming illegal immigrants for the same reasons
that those who come in illegally are?

Mr. HUTCHINSON. They are doing it because they can. They could
have a 2-year visa, it could be a 3-month visitor visa, or a student
visa, and they just stay.

Chairman LIEBERMAN. Right.

Mr. HUTCHINSON. They know that we do not have the capacity,
they do not have to check out, they can circumvent the system, and
so, it is hit and miss as to any follow-up, if any at all. We cannot
track them.

Ms. MEISSNER. But fundamentally, it is a jobs issue.

Chairman LIEBERMAN. That is what I was going to ask. So in
that sense, they are coming for the same reason that we think most
of the immigrants come for.

Ms. MEISSNER. And they may have come completely legitimately
to visit for awhile and then they change their view.

Mr. StaNA. Or they work on an H1-B.

Ms. MEISSNER. Exactly.

Mr. STANA. High tech and they just stay.

Chairman LIEBERMAN. Yes. Did you want to add something, Mr.
Meissner?

Ms. MEISSNER. Well, I would just add that this number—Mr.
Hutchinson used 45 percent—sometimes the number has been that
high. I think the recent estimates are more in the 35 to 40 percent
neighborhood. I feel a particular kinship to it because when I was
Commissioner, we put out the first numbers on that dimension of
the unauthorized immigration problem.

Chairman LIEBERMAN. Yes.

Ms. MEISSNER. It was an incredible eye-opener.
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Chairman LIEBERMAN. Yes.

Ms. MEISSNER. And it continues to be overlooked as an element
of this phenomenon.

Chairman LIEBERMAN. Absolutely.

Ms. MEISSNER. I would add it to the list of analytics that I think
that the government should be reporting on, on a regular basis,
and analyzing, because not only is it an important part of the
issue, but there is some reason to believe that perhaps it is going
down to some extent because of the controls that have been put in
place in the 2000s through US-VISIT and through the consular and
visa-issuing programs which, in fact, have been effective. But
again, we do not know.

Chairman LIEBERMAN. That was my next question about whether
there are any trends and numbers of visa

Ms. MEISSNER. We think that there is a trend and the best infor-
mation on this at this point is available through the Pew Hispanic
Center. The government is not regularly reporting on those kinds
of things, and I believe it should be doing so. We think that per-
haps the trend of overstays is coming down to an extent.

Chairman LIEBERMAN. Down.

Ms. MEISSNER. But again, we do not know whether that is——

Chairman LIEBERMAN. Because of the economy? Because of the
fact that there are less jobs?

Ms. MEISSNER. Right now, it is always going to be a commingling
of the economy and of enforcement. It is difficult to know.

Chairman LIEBERMAN. Yes.

Mr. HUTCHINSON. I agree totally. We need more analytics and
these are numbers we should be able to achieve. You think about
the illegal crossings. We do not know who is coming across a land
border illegally, but we know who is coming in, the starting point,
with the visas.

Ms. MEISSNER. Exactly.

Mr. HUTCHINSON. And so, all it takes is an audit sample where
because we have their home address in the foreign country, we
have where they are supposed to stay here in the United States.
You have an audit team that audits a certain percent, extrapolate
from that. I would think you would be able to get a good analysis.

Mr. STANA. Yes. We have a report coming out next month on the
visa overstay issue. I cannot really talk too much about it now be-
cause it is not yet public and we do not have all the agency com-
ments, but all of these things are issues that my co-panelists here
have talked about.

Chairman LIEBERMAN. So you are answering some of the kinds
of questions we have addressed here?

Mr. STANA. Some of these kinds of questions. As far as how many
there are, I have seen estimates as high as 57 percent recently, but
I think the point still remains, who knows? Because you do not
know what you do not know.

And the other thing is, some of these overstays are kids, the kind
who used to backpack through Europe for 2 weeks and now are
backpacking through the United States for 2 weeks.

Chairman LIEBERMAN. Right.

Mr. STANA. And the duration of overstay might be for 6 months,
a year or something. It is not always a hard core population of 45
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percent who are working at a multinational firm in Denver. Many
of them just overstay for brief periods, but a lot of them do come
to stay and they come with the intention of staying. I think it is
fair to say that the word is known in other countries that, based
on relatives or others they have seen come here, overstaying a visa
is a loophole, it is a way to get in. It is much easier than crossing
the Southwest Border.

Chairman LIEBERMAN. Right. I presume that once you get a
visa—now, that may be difficult, but if you get a visa to come here
in one of these other categories, if you decide to overstay, the odds
of apprehension are very low.

Mr. STANA. Well, I would extend that. No matter how you get
into the United States, once you are in you are in unless you mis-
behave.

Chairman LIEBERMAN. Well, that is true. I guess I was thinking
that anybody who comes over illegally is putting themselves at
some risk, sometimes physically or at a cost, but if you are able to
get on an airplane legally and come into this country and you de-
cide you want to stay, the odds you are going to be caught are very
low right now.

Mr. StaNA. Well, I think that gets to former Commissioner
Meissner’s point, that an effective way to do this is through work
authorization permits. It certainly neutralizes that magnet.

Chairman LIEBERMAN. Yes. Let me ask you a final question on
the nexus between border security and immigration reform. The
premise we have been operating on—part of why we are doing this
series of hearings—is to see if we can agree on a common ground
on what we are striving for in terms of border security. What is
achievable? What the problem is? How much of the problem is ille-
gal entry?

And if we can do that, then to have that be a premise for dealing
with the undocumented alien population of the country. I know
some people say actually that is not all bad, but maybe if you look
at it the other way around, too, that if we deal with the illegal im-
migrant population, that will contribute to effective control over
our borders. Anybody want to comment on that, either Commis-
sioner Meissner or Secretary Hutchinson?

Ms. MEISSNER. I am happy to comment on it. I do think that we
obviously have been talking about border enforcement. It is an es-
sential part of the equation, but there is an equation here. And
that is that we rationalize our immigration system in a way that
is suited to today’s economy and to, more importantly, what we
think the economy and needs of the country for the future are
going to be.

Those needs, I think, certainly by many measures that I know,
need to include immigration and they need to include better ave-
nues for people to come to the country legally for work purposes
across the spectrum. And we do not have a system in place that
does that and we need to put that into place. Were we able to do
that, it would be easier to enforce the laws because there would be
laws that are more aligned with reality on the ground, economic,
social, and labor market driven.

Chairman LIEBERMAN. Yes.
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Mr. HUTCHINSON. The fundamental foundation is the confidence
in the immigration system as a whole. That starts with border se-
curity. You pointed that out, Senator, and once you have that and
the people have confidence that the immigration system has re-
gained its footing, then I think they are willing to look at what else
we need to do. But it starts with that.

Because immigrants do provide the energy in our society, such
a great part of our fabric, we want to make sure they are a part
of that, and the legal path here is very important to meet the needs
of our economy and to make sure they do not go by some other
means.

Chairman LIEBERMAN. I agree. Thank you very much. I think it
has been a very informative and helpful hearing, which will be a
good preface for the subject matter hearings that follow.

We are going to leave the record of the hearing open for 15 days
for additional questions and statements, but for now, again, I
thank you very much for your testimony today.

The hearing is adjourned.

[Whereupon, at 4:20 p.m., the Committee was adjourned.]
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SECURING THE BORDER: PROGRESS AT THE
LOCAL LEVEL

THURSDAY, APRIL 7, 2011

U.S. SENATE,
COMMITTEE ON HOMELAND SECURITY AND
GOVERNMENTAL AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 1:36 p.m., in room
SD-342, Dirksen Senate Office Building, Hon. Joseph I. Lieber-
man, Chairman of the Committee, presiding.

Present: Senators Lieberman, Pryor, McCain, and Coburn.

OPENING STATEMENT OF CHAIRMAN LIEBERMAN

Chairman LIEBERMAN. I think we will begin the hearing. I will
begin my opening statement and hope, with the inherent ability I
have as a U.S. Senator to continue talking for long periods of time,
that I will be able to fill the space between now and when Senator
McCain arrives.

I thank the witnesses for being here. I appreciate it very much.

Today’s hearing is the second in a series that the Committee is
holding to examine the progress made over the past decade as a
result of the infusion of substantial Federal support to secure our
borders—particularly our border with Mexico—and how we can
build on the current level of border control.

At our first hearing, the panel of experts outlined the significant
increases in manpower and resources that have been sent to the
border over the past decade, and they all agreed that progress has
been made toward securing the border but that, of course, much
more still needs to be done before we can say we have done every-
thing we can do.

Last week’s hearing also raised, I think, some important ques-
tions about how we define and gauge border control and about the
inadequacy of our current measurements of what is inherently a
difficult question, which is to gauge how many people are coming
over illegally. If we knew that they were all coming over and when
they were coming over, presumably we would apprehend them all.
So we understand it is a difficult challenge. Our witnesses agreed
that the metrics collected and disseminated about border security
must be improved to provide us with the best possible under-
standing about how well the border is being secured.

Right now, for example, apprehensions of illegal border crossers
are at their lowest levels since the early 1970s—with 465,000 peo-
ple apprehended last year compared to 1.6 million in 2000. Now,
this is interpreted by many as a clear sign of progress—and these

(35)
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are people who believe that the substantially decreased number of
apprehensions means that border control operations are deterring
people from crossing illegally. I guess it also assumes the same
basic percentage of apprehensions as compared to the total number
of people attempting to go over. But that is an interesting question.

Nonetheless, at various times in the last decade, the Border Pa-
trol itself has turned this formula upside down and pointed to in-
creases in apprehensions of illegal crossers as evidence of progress,
in that case arguing that the increasing apprehensions meant that
agents were targeting their efforts better. So, in my opinion, appre-
hensions are obviously one indicator of border security, but we
have to see if we can find a better, more direct way to conclude how
many people are actually trying to enter the country illegally and
how many people actually succeed in doing so.

I realize, again, that this is not an easy undertaking, but some
Border Patrol sectors—including the Tucson Sector—are already
using cameras, sensors, and footprint analysis to conclude how
many illegal entries are occurring. It gives them a little more data
to make a conclusion that, in the end, is an estimate, but we are
trying to make it as educated an estimate as possible. I think we
have to expand this across the entire border in order to give us a
better idea about whether our border security strategies are suc-
ceeding and to help the Border Patrol marshal its resources more
effectively.

The panel we heard last week also agreed that the apprehension
rate of illegal border crossers cannot be the only way we measure
border security. Other factors, they said, must be considered as
well, including a subjective factor but one that presumably is based
on objective experience, which is public perceptions. That is, can we
measure and consider how secure people in border communities be-
lieve they are as one indication of how secure they actually are.

In confronting the problem of illegal immigration, I think we
have also got to take into consideration a statistic that was testi-
fied to last week that would probably surprise most people, which
is that, depending on who you talk to, between 35 and 45 percent
of the people now in this country illegally originally entered the
United States on valid visas that subsequently expired.

Welcome, Senator McCain. I saved you from hearing half of my
opening remarks, understanding that you were on your way.

So, in other words, what I am talking about is that these are
people who were legal immigrants who became illegal because they
overstayed the period of time in which they were legally authorized
to be here. And most of these people did not enter the United
States across our border with Mexico. So that is a separate cat-
egory of this problem of illegal immigration and one that I think
people have to understand as we deal with the problem.

To help us get beyond the statistics and understand the situation
on the ground—because last week we really heard from Wash-
ington-based administrators and experts—we have called a panel of
witnesses that we are privileged to have before us today, people
with real firsthand experience along our entire Southern Border
from Texas to California. You are the people who confront this
problem of illegal immigration and border-related crime every sin-
gle day in your positions as sheriffs and judges.
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I think the Committee is very interested in your views on the
status of our control of the border closest to you right now, on what
we can do to improve that control, and on how much the terrible
drug-related violence in Mexico has spilled over into your jurisdic-
tions.

I would also like to know, and I will ask about whether the Fed-
eral Bureau of Investigation (FBI) statistics which reflect decreased
rates of violence in a lot of the border communities reflect your ex-
perience within your own communities.

Last week, we heard testimony that border security cannot be
achieved in isolation from our immigration system of laws and that
hundreds of thousands of people will continue to risk their lives to
illegally cross our borders unless and until we reform our immigra-
tion laws, and presumably what was meant here is to create a sys-
tem that allows immigrants to enter legally for temporary periods
of time for work and then to return. So, assuming we have time,
I am going to ask our witnesses to address the relationship be-
tween immigration reform and border security because the ulti-
mate aim of these hearings is, one, to do oversight on what we are
getting in return for the considerable Federal investment in border
security; two, obviously what we can do to improve it; and, three,
there is a political equation here which has to do with the relation-
ship between border security and our current immigration system,
which just about everyone agrees is broken.

So, with that, I thank the witnesses very much for being here,
and I call on the Ranking Member, Senator McCain.

OPENING STATEMENT OF SENATOR MCCAIN

Senator MCCAIN. Thank you, Mr. Chairman, and I apologize for
being a few minutes late, and I want to thank our witnesses. And,
Mr. Chairman, if I could, I would like to submit for the record testi-
mony1 by Larry Dever, who is the sheriff of Cochise County, Ari-
zona.

Chairman LIEBERMAN. Without objection.

Senator MCCAIN. I thank the witnesses for being here and taking
the time from their important duties.

The deadly violence in Mexico has fundamentally changed the
jobs of law enforcement along the border. They are now asked not
only to serve eviction notices, assist courthouses with the transport
of prisoners, and execute and service process of civil litigation mat-
ter, but you are also now our Nation’s first line of defense in de-
fending our homeland, and for that we are very grateful. The job
of sheriff or sheriff's deputy is more difficult, more challenging, and
more dangerous than ever before.

Mr. Chairman, I have a prepared statement that I will submit
for the record.2

I do not think there is any doubt that there have been improve-
ments in border security or a dramatic increase in violence on the
other side of the border.

I was recently down in Douglas, Arizona. Agua Prieta is the town
on the other side of the border. Three nights before I was there,

1The prepared statement of Mr. Dever appears in the Appendix on page 229.
2The prepared statement of Senator McCain appears in the Appendix on page 155.
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three sport utility vehicles (SUVs), blue lights flashing, blocked off
the traffic on the street right on the other side of the border, took
a left turn, half a block down from the border crossing, individuals
jumped out and a fusillade of automatic weapons fire kills five peo-
ple and wounds 14 others. That is in the block next to our border.
And I appreciate the fact that our border towns are safe on our side
of the border, but it is not logical to assume that will be the case
when the level of violence on the other side of the border continues
to escalate. It just cannot happen.

I just saw it on the TV: 59 more bodies were found in the same
place where 70 bodies have been found recently. Cities like Monter-
rey and others where we never expected this kind of violence to
take place are happening. And I think that Sheriff Paul Babeu will
tell you, and I believe the other sheriffs will, the level of sophistica-
tion of the drug dealers has dramatically increased.

We now have, according to the High Intensity Drug Trafficing
Areas (HIDTA) in Arizona, between 75 and 100 guides sitting on
mountaintops in Arizona—not on the other side of the border, but
on mountaintops. They are armed. They have sophisticated commu-
nications equipment, food, and they stay for a long period of time.
They guide the drug smugglers up to Phoenix which has become
the drug distribution center for America with the exception of parts
of Texas.

Then you couple that with the lifestyle of the ranchers and the
residents of the southern part of my State who are not in a secure
environment. That is why the Federal Government has put up
signs that say, “Warning: You are in an area of drug smugglers
and human smugglers.” They would not be putting up those warn-
ing signs if there was not a reason to warn our residents. They are
afraid to leave their homes because of home violations.

Now, there are not many citizens in the southern part of my
State, but they should have the right to live in a secure environ-
ment. They should have the right to drop their kids off at a bus
stop without fear of them being endangered.

So we have a lot of issues, as you pointed out. One of them is
that we have not had a national conversation about—and we have
to—the demand issue. What is the situation also with a State like
mine and California where medical marijuana is allowed? We are
going to try to stop that farmer in southern Mexico from growing
marijuana, but we are going to allow someone in Phoenix, Arizona,
to grow marijuana for “medical purposes?” I am not sure that has
a lot of logic associated with it.

And I asked our U.S. Attorney Dennis Burke, who is a great
man, and he said he did not know how he was going to handle this
issue either now that it is going to be quasi-legal in my State of
Arizona for marijuana usage. But at the same time, right now at
least, the cash crop is marijuana, more than cocaine or any of the
others. And last year, in the Southwest Border, just in the South-
west Border States, seizure of marijuana was 1.7 million pounds,
and 1.2 million of these pounds were seized in the Tucson Sector.

So I acknowledge that there has been improvement. I acknowl-
edge that our sheriffs on our side of the border are doing a great
job in keeping our communities safe. I do not acknowledge that
when you see the level of violence continue to escalate on the
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southern side of the border, we are somehow immune from that
spilling over to our side of the border. There is no logic associated
with that. And I think that Sheriff Babeu and I believe our other
sheriffs may tell you that it used to be when you saw a drug smug-
gler, they dropped their product and ran. Now many of them are
armed and ready to fight. That is a very different situation and a
very different challenge to our sheriffs and their deputies.

I could go on for a long time, Mr. Chairman, but the purpose of
this hearing is to hear from our distinguished witnesses, and I
want to thank them again for their outstanding service on the front
lines. Thank you.

Chairman LIEBERMAN. Thank you, Senator McCain.

We will go first to the Hon. Veronica Escobar, County Judge for
El Paso, Texas. Thanks for being here, Judge.

TESTIMONY OF HON. VERONICA ESCOBAR,! EL PASO COUNTY
JUDGE, TEXAS

Judge ESCOBAR. It is my honor. Thank you very much for the op-
portunity.

I have the honor of being the County Judge for El Paso, Texas,
the greatest city in the United States. In Texas, the County Judge
is the chief executive of the county. I preside over a five-member
commissioners court, which has budgetary and administrative au-
thority over county government operations.

The County Judge is elected county-wide. That means, as of the
2010 census, I now represent 800,000 people in the world’s largest
bi-national metropolitan community.

El Paso also happens to be the safest city of our size in America,
and we have consistently been ranked among the top three safest
communities in the United States for well over a decade. Not only
do we have some of the lowest crime rates in the Nation, but a re-
cent poll of our citizens shows that we know we are safe and we
feel safe.

Residents who live on the U.S.-Mexico Border have seen their
communities used as a convenient backdrop to heated debates and
political posturing about immigration and drug policies. Incredibly,
it has been said by some elected officials, two from my own State,
that there are bombs going off in El Paso, and that is absolutely
untrue. As a border community, we have challenges, no doubt, but
exploding bombs are not among them.

What happens when the rhetoric escalates and the facts get lost?
It hurts my local economy. It hurts our ability to recruit talent. It
negatively affects our convention business, and it does not address
the real problems.

We are all concerned about and devastated by the tragedies oc-
curring every day on the other side of our river. The drug war is
raging just across from where I live in the streets of Ciudad
Juarez. I am glad for the assistance being given Mexico, and I hope
there is more to come, including discussions about our own con-
}:‘ribultions to the drug war that is devastating Juarez and El Paso
amilies.

1The prepared statement of Judge Escobar appears in the Appendix on page 157.
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In the meantime, illegal drugs continue to flow north to feed
Americans’ insatiable appetite for them. U.S. guns used in that
bloodshed continue to move south, and El Paso, like other border
cities, is a corridor caught in the middle of that north-south activity
as well as the rhetoric that emanates from our State’s and Nation’s
capitals.

My local law enforcement agents are dealing with transnational
gang activity. My jail houses them. Our prosecutors are pursuing
charges against them in court. And my local property tax base is
shouldering much of that burden. The Federal Government has
been aware of the costs associated with the challenges we face on
the border, and we appreciate your support through the State
Criminal Alien Assistance Program (SCAAP) and through HIDTA
funds. But, unfortunately, they have not grown as the need has
grown, and so my local property tax base then shoulders whatever
is not shouldered by the Federal Government.

Grants offer an important supplement, but sometimes they can
be inflexible, not allowing my sheriff's office to purchase vehicles,
for example, through Operation Stonegarden.

We need investments that supplement our ability to recruit and
hire more officers. Office of Community Oriented Policing Services
(COPS) grants, for example, flowed into Texas, but the El Paso
County Sheriff's Department and the El Paso Police Department,
law enforcement agencies on the border, we did not receive any of
that funding.

We become more concerned with the talk of slashing budgets and
cutting support to our communities, and we believe it will erode
the gains we have made in getting the Federal Government to as-
sist us as we assist you.

When the war between the cartels began to reach a critical level
in Ciudad Juarez, we saw a pattern emerge that we never pre-
dicted and that has not stopped. Our county hospital district, which
houses the only Level I trauma facility in the region—the next clos-
est is 275 miles away—began seeing victims of violence who were
rushed through our ports of entry and into our emergency room.
Since 2008, we have spent $4.9 million in trauma care for the vic-
tims of Mexican violence. To date, we have been compensated for
only $1.2 million, leaving local property taxpayers to pick up the
$3.7 million in uncompensated costs.

We have repeatedly requested funding from the Merida Initiative
to help offset those costs borne by our local property tax base be-
cause we just do not see that financial burden diminishing unless
the United States changes its drug policies or the cartels suddenly
declare a ceasefire.

Where has some of the funding gone if not to my trauma facility
or increasing my law enforcement capacity? It has gone to a wall.
While Federal law enforcement has gone on the record to praise
the wall, it is to me and others an example of considerable Federal
dollars being spent on a rusting monument that makes my commu-
nity look like a junkyard.

The vast majority of border crossers are not criminals but eco-
nomic migrants, and as you know, a significant amount of illegal
drugs are funneled through our ports of entry. A true fix to undocu-
mented immigration would come from comprehensive immigration
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reform, and, frankly, it would take away the platform by so many
State leaders who want our local law enforcement agents to enforce
Federal immigration laws. And for the record, all of my local elect-
ed officials oppose using local law enforcement to enforce Federal
immigration laws. Community policing is what keeps us safe, and
having my local law enforcement become de facto immigration
agents would erode that trust.

Another facet of an overall fix should be our border ports, which
lack significant investment in our infrastructure and personnel. We
have $70 billion of commerce that comes across my ports of entry,
and we need more modern ports.

I live in a thriving, safe, and wonderful border community. I am
fiercely loyal to and very proud of El Paso. While some politicians
like to use caricatures of the border for purposes of political rhet-
oric, rhetoric that portrays my community as dangerous, volatile,
and unsafe, the reality for me in El Paso, for those of us who live
there, could not be more different.

Do not get me wrong. We have challenges. But those challenges
can be addressed much more effectively by more responsible bur-
den sharing by the Federal Government, whose mission it is to se-
cure our borders and, by extension, our public safety, our com-
merce, and our immigrant population. We are indeed on the front
lines, and a safe border means a safe Nation. But vilifying immi-
grants, building expensive, ugly walls, and encouraging hysteria
and xenophobia only hurts our border communities, my economy,
our commerce, and the economy of the Nation. Thank you.

Chairman LIEBERMAN. Thank you, Judge.

Next we will go to Sheriff Raymond Loera, who is the sheriff of
Imperial County in California, which has an 84-mile border with
Mexico. Sheriff, thanks for coming all the way across the country.

TESTIMONY OF HON. RAYMOND LOERA,! SHERIFF OF
IMPERIAL COUNTY, CALIFORNIA

Mr. LoERA. Well, thank you very much. It was a pleasant trip.
I was sitting the whole way.

Thank you very much for the invitation to speak before this
Committee. It allows me the opportunity to bring to your attention
the significant and important work being done in a small but very
important corner of the United States. This work is being done in
an area already hit hard by economic pressures and diminishing
resources. Even with these significant handicaps, law enforcement
in the Imperial Valley is making significant headway in making
the entire United States a safer place.

The Imperial County Sheriff's Office is responsible for law en-
forcement and detention in the county of Imperial in California.
Imperial County extends 4,597 square miles, bordering Baja Cali-
fornia, Mexico, to the south, Yuma to the east, San Diego to the
west, and Riverside County to the north. The county contains seven
incorporated cities and 10 unincorporated cities. The estimated
population is 172,672. There are three ports of entry in the county.
Two of the ports of entry are in Calexico and the third one is in
Andrade, close to the Yuma, Arizona, border.

1The prepared statement of Mr. Loera appears in the Appendix on page 166.
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Imperial County is a rural and agricultural community. Clean
energy, wind, geothermal, and solar are emerging, and Imperial
Valley could be a significant player in these fields in the very near
future. However, currently the unemployment rate is consistently,
and has been for many years, 24 to 25 percent.

The Mexicali-Imperial Valley corridor is a significant, lucrative
drug-smuggling corridor. Customs and Border Protection (CBP) re-
ports that during fiscal year 2010, the Calexico ports of entry led
with the most cocaine seized, as compared to seizures at other
ports of entry along the Southwest Border. For fiscal year 2011 this
trend continues, and for fiscal year 2011, the Calexico ports of
entry also lead in crystal methamphetamine seizures along the
Southwest Border.

Mexicali, Baja California, which borders the city of Calexico, has
a population of 936,826. Mexicali has not experienced the degree of
violence reported in other areas along the border, such as Juarez
and Tijuana.

Intelligence has indicated for some time that Mexicali is a neu-
tral zone, a safe haven, due to the plaza having been controlled for
many years by the Joaquin “Chapo” Guzman drug-trafficking orga-
nization. Recently, there are indications that this is changing. This
is evidenced by the killing of five individuals on January 24, 2011,
at a bar in Mexicali, Mexico. Intelligence reflects that the Beltran-
Leyva organization may be vying for control of the Mexicali Plaza.

The Imperial County Sheriff’s Office is part of the Imperial Val-
ley Drug Coalition, comprised of 20 participating law enforcement
agencies. This is a High Intensity Drug Trafficking Area initiative.
This HIDTA is administered by the Southern California HIDTA,
the California Border Alliance Group.

The Imperial Valley Law Enforcement Coordination Center
houses the following initiatives: The Imperial County Narcotics
Task Force, Major Mexican Traffickers, and the California Depart-
ment of Justice’s Major Narcotics and Violence Team. Although not
currently housed at the Imperial Valley Law Enforcement
Coodination Center (IVLECC), it supports the Border Enforcement
Security Team and the FBI Safe Street Task Force, which are also
HIDTA initiatives. These task forces and the Intelligence Support
Unit are made up of various State, local, and Federal agents, offi-
cers, and analysts, to include deputies from the Imperial County
Sheriff’s Office.

The Bureau of Alcohol, Tobacco, Firearms, and Explosives (ATF)
established an office within Imperial County in 2009. The domestic
component, Project Gunrunner, is the primary focus of ATF El
Centro’s efforts within Imperial County. ATF El Centro partnered
with the California Department of Justice Bureau of Firearms in
2010, as members of a Firearms Trafficking Task Force to imple-
ment the domestic component.

In summary, Imperial County is a significant drug-smuggling
corridor and poses a potential security threat not only to Imperial
County, but also the rest of the United States. As rival drug traf-
ficking organizations (DTOs) seek to take over the Mexicali Plaza,
violence is expected to escalate in Mexicali. The Mexican DTOs
have adjusted their smuggling methods to counteract law enforce-
ment efforts, such as the utilization of tunnels and ultralights. The
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sharing of intelligence between agencies is critical in order to plan
for and tackle these challenges. Imperial Valley law enforcement,
working with all available partners at the IVLECC is an example
of what can and must be done to counter these public safety
threats by working together and putting turf issues aside to accom-
plish this mission.

Also, just between the time that you contacted me and this meet-
ing, there was a finding—and I will pass it around for you to look
at, but there is a picture on April 2—I believe they caught the peo-
ple that may have been responsible for or at least partly respon-
sible for that shooting where five people were killed, and you would
be amazed at the amount of military-type arms that they located.
Thank you.

Chairman LIEBERMAN. Thanks, Sheriff. Thanks very much.

Next we have Sheriff Raymond Cobos, who is the Sheriff of Luna
County, New Mexico, which has a 54-mile border with Mexico and
is directly across from the State of Chihuahua, Mexico, which has
unfortunately, sadly, been experiencing a lot of violence lately.

Sheriff, thank you for being here, and we welcome your testi-
mony now.

TESTIMONY OF HON. RAYMOND COBOS,! SHERIFF OF LUNA
COUNTY, NEW MEXICO

Mr. CoBoS. Thank you, Senator. It is an honor and a privilege
to testify before this Committee.

Let me start by saying that I just want to enumerate some
changes in the last 10 years, some of these specific to Luna County.

We experienced a doubling of the number of Border Patrol agents
in the Deming Station, from around 250 to a little over 500.

We have increased the technological infrastructure along the bor-
der to include additional sensors, cameras, fencing, border vehicle
barriers, and the construction and completion of the Forward Oper-
ating Base along Border Highway State Road 9. This is supple-
mented by the incorporation of National Guard personnel that
monitor these systems and free Border Patrol agents for the field.

The Border Patrol has partnered with local law enforcement in
all-terrain vehicle (ATV) operations. We coordinate checkpoint op-
erations with the Border Patrol. They do theirs and then we do our
traffic enforcement program in close proximity.

We have noted that the citizen complaints about Border Patrol
activity has changed from “very few Border Patrol agents” to “too
many” in many instances. That strongly indicates the effectiveness
of the Border Patrol strategy. The presence of Border Patrol agents
is the most visible sign of the Federal Government’s efforts at prac-
tical control of the border, at least in my area.

Luna County crime statistics have plunged along with the appar-
ent numbers of apprehensions of undocumented persons in the El
Paso Sector, which includes Luna County. And you have many of
those instances along with narcotics seizures.

There are many factors affecting the decline in numbers of per-
sons crossing illegally into the United States, at least in the Luna
County area. We attribute that to the state of our economy, the so-

1The prepared statement of Mr. Cobos appears in the Appendix on page 170.
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cial stress in Mexican society, particularly the increased Federal,
State, and local enforcement on the U.S. side, and possibly coopera-
tion from law enforcement counterparts in Mexico in some in-
stances.

We have greater unity among the levels of government agencies
outside of law enforcement. That has increased. We get notified by
the Department of Housing and Urban Development (HUD) and
the FBI on local residents in HUD housing with outstanding war-
rants, and we act upon those immediately.

In Luna County’s case, one cannot overlook the quality of leader-
ship of the Federal law enforcement agencies. I simply would have
to credit the close support from El Paso Sector chiefs, patrol agents
in charge, in particular in my area, Daniel Serrato, former patrol
agent in charge Rick Moody—who is now, I think, the assistant in
the Tucson Sector—and Chris Mangusing, who moved over next
door to the Lordsburg Station. And it seems every time we form a
particular close relationship with one of these supervisors, they
move them on to somewhere else. But that simply increases our
ability to network.

The one thing I want to emphasize here is that we are the recipi-
ents of the Operation Stonegarden program. Through that program
we have been able to put officers out in the field, work very closely
with the Border Patrol and other agencies. We have gone ahead
and initiated a five-county memorandum of understanding (MOU)
where we establish a MOU with four other sheriffs, sheriffs of
neighboring counties of Hidalgo, Grant, Otero, Dona Ana, and my
county, Luna. We cross-commission deputies, so it is a force multi-
plier. But we have gone ahead and done this on our own in re-
sponse to the increased violence, and so that way we can trade re-
sources.

We did this well ahead of Operation Stonegarden. But Operation
Stonegarden allows us to give our residents services that we could
only dream of about 10 years ago.

We are blessed in Luna County with relatively flat terrain, a few
mountains. We cannot say the same thing about our neighboring
county, which is Hidalgo County. They have a thousand square
miles more than we do. We have approximately 3,000; they have
about 4,200 square miles. We have 54 miles of border; they have
about at least twice that. We have a population of a little over
27,000 with 33 sworn officers; they have a population of about
5,000 with 8 officers. They try to address the problems coming in
through their area.

What we have done very successfully is moved the activity out
of our area in conjunction with the Border Patrol and pushed it
into the Hidalgo County side, which adjoins Cochise County. There
is no question about it. We address the issue of feeling safe along
the border. The statistics indicate that there is very little of that
activity. However, the one thing that we do know—and that is one
of my agreements with Sheriff Dever in Cochise County—the char-
acter of the people that are coming across now, particularly in the
drugs, is much more hostile. They are much more willing to defend
their product; they are much more willing to carry arms and use
them. And, yes, in our areas we do have lookouts that are stationed
on mountaintops—not so many in our county because, like I said,
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we shut down that activity pretty much for practical purposes. But
I know in neighboring counties we do have evidence of people that
are stationed on the top of mountains guiding people across. That
is why the Border Patrol uses our deputies to patrol the highways
so they can get into the mountains and counteract that ability.

So, anyway, the one thing I do want to do is make sure that you
understand that, particularly with Operation Stonegarden, we
want to make sure those things continue because it has been pretty
much of a success story in our county, and you cannot walk away
from success, because it is a recurring issue.

Thank you very much.

Chairman LIEBERMAN. Thanks, Sheriff. I appreciate the ref-
erence to Operation Stonegarden, which this Committee has sup-
ported over the years.

And the final witness, Sheriff Paul Babeu, Sheriff of Pinal Coun-
ty in Arizona, which is in the Tucson Sector for the Border Patrol,
located between the cities of Tucson and Phoenix and, therefore, in
a major drug- and human-smuggling corridor.

Sheriff, thanks for coming here, and we look forward to your tes-
timony now.

TESTIMONY OF HON. PAUL BABEU,! SHERIFF OF PINAL
COUNTY, ARIZONA

Mr. BABEU. Thank you. Mr. Chairman and Senators, I appreciate
the opportunity, not just as the Sheriff of Pinal County—I happen
to be Arizona’s youngest sheriff. I like to remind my fellow sheriffs
of that in Arizona. And I have also served as the president of the
Arizona Sheriffs Association for the past 2 years, and I bring a
message from Arizona: Mexico is not our enemy. President
Calderon and the leaders of Mexico are not our enemy. The people,
the citizens of Mexico, are not our enemy. It is the drug cartels of
Mexico that have destabilized Mexico, nearly toppling their govern-
ment, that are the enemy of Mexico, are the enemy of America.
And that violence is not coming here. It is here.

Pinal County is the fastest growing county after the decennial
census, growing 109 percent in population this past decade. We
also have another title. We are the No. 1 pass-through county for
drug and human smuggling in all of America. And people would
say, “Well, you have got Santa Cruz County, you have got Cochise
County, you have got Pima County to your south.” And I will use
the words of the Border Patrol, saying, “Sheriff, all roads from
these three counties go to Pinal County.” And so we are the No.
1 pass-through county on their way to metro Phoenix, as our Sen-
ator, John McCain, pointed out.

So what is going on? And is the border more secure than ever
before? And when I share that with my citizens and the families
of Pinal County and throughout Arizona, I can tell you, they laugh,
because we know the reality on the ground. The Tucson Sector is
overwhelmed. And you can add all the resources that you would
like, in terms of staffing and manpower, but they forget key ele-
ments. And I have told Customs and Border Protection, Border Pa-
trol, Immigration and Customs Enforcement (ICE) Director John

1The prepared statement of Mr. Babeu appears in the Appendix on page 177.
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Morton and Commissioners Alan Bersin and David Aguilar, all the
leaders, that they are forgetting key elements that will bring the
solution to a secure border. Because as you mentioned, Mr. Chair-
man, earlier on, what is the end state? Where are we going here?
And what do we want to get to? And you are looking at numbers
over the past decade.

Well, the end state a lot of folks want to talk about is immigra-
tion reform. Well, I can tell you, myself and the majority of people
in Arizona, I think throughout America, are saying absolutely not,
until this border is secured, like it is in the Yuma Sector, that dis-
cussion does not have legs. And we are not talking about back in
1986 when amnesty was provided to approximately 2 million peo-
ple. We are talking 12 or 13 million-plus individuals. And are we
in the business of having that conversation now? Absolutely not,
because the border is not secured.

If we had the Border Patrol’s estimate, 219,300 illegals in the
Tucson Sector were apprehended alone last year, and they say to
me in briefings—these are people who work for Secretary Napoli-
tano—that reflects 1 out of every 2.6 that come into the Tucson
Sector. That is—do the math—385,000, approximately 400,000. I do
not know how you figure out if there are 400,000 people that got
away, we do not know where they are from, where they are going,
and who they are. That is a problem for us in law enforcement be-
cause close to 17-plus percent have a criminal record already estab-
lished in the United States. Some of these people are wonderful,
good people who want a better life, albeit it illegally. And then you
have other than Mexicans (OTMs), and you have people from coun-
tries of interest.

I can tell you, when I served as the commanding officer of Task
Force Yuma—I have completed 20 years in the Army National
Guard, proudly served our country in Iraq. Down in Yuma, I was
the task force commander commanding 400, 700, at times up to
over 1,000 active duty soldiers and airmen in Operation Jump
Start, and this is the basis for what the solution is. And you do not
have to look anywhere closer than to your right.

Senator John McCain and Senator Jon Kyl have the solution to
secure the border so we can get to this point that we all want to
get to. We know we need to. We as a republic have allowed us to
get to this point—Democrats, Republicans, all of us. This is our
government, and the solution is the 10-point border security plan
that needs to be brought to bear. Three of the key elements are
6,000 armed soldiers deployed to the border, 3,000 of those in Ari-
zona, 1,000 each to the other three border States—3,000 is not be-
cause it is Arizona and I want more support. It is where nearly half
of the illegals are coming in. And you have the OTMs and people
from countries of interest, and this is where it is a national secu-
rity threat. And then while they are deployed for that up-to-2-year
period, you build the necessary infrastructure.

I served as a combat engineer. You point out the path of least
resistance. Back about 15 years ago, as a young lieutenant, I
brought combat engineers to north of Tijuana, south of San Diego.
We built 14-foot, corrugated steel, no-climb fence with steel 6 feet
under the ground, and it works, because there are proven historical
paths where there is built-up urban centers north and south of the
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border. What you want to do is deny immediate assimilation. The
Secretary often quotes that “Show me a 50-foot fence, I will show
you a 51-foot ladder,” and she thinks she has won the argument.

Well, the key here is you have to have enforcement, you have to
have surveillance, you have to have infrared cameras, you have to
have lighting, and we even built roads that traverse east and west
north of those barriers so Border Patrol can rapidly deploy to inter-
cept, to make that apprehension.

And that brings us to the third point. You need to have the de-
ployment of soldiers and to build the necessary infrastructure, and
then you go to this novel concept of enforcing the law. And when
that happened in the Yuma Sector, you have seen, as we sit here
today, a 96-percent reduction in illegal entries. That is what a se-
cure border looks like. The rest of America deserves it and is de-
manding it. And then we can get to this reasonable discussion dis-
passionately.

I have other information I would like to present in the record.!
I am running short on time. But that violence that we have had,
the cartel hits have actually arrived in America.

Chairman LIEBERMAN. Thanks, Sheriff.

We will do 7-minute rounds for the Members of the Committee.
You have all been very helpful in testifying.

Let me begin with you, Sheriff Babeu. I know you mentioned law
enforcement. What is the key factor that has made the border in
the Yuma Sector so much more secure?

Mr. BABEU. During Operation Jump Start we have seen one of
the high watermarks. In 2005, there were 134,000 illegals appre-
hended that year. Now you are looking at 7,100, thereabouts. And
how did we get there? There is not one soldier there. So we have
to have these components that I shared earlier. We had armed sol-
diers. We deployed four or five at one position north of the border;
to the right limit, the same number; to the left limit; and virtually
along the Colorado River we formed a human curtain, and in other
areas along the border.

Now, I have soldiers, airmen from the Midwest, from back East,
and they say to me as I troop the line, “Sir, we have not seen any-
body in 4 days. Are we really making a difference?” And I chuckled
and said, “That is exactly what we want to see.”

Eventually it grew to a 74-percent sustained effort. And then the
Border Patrol and their leaders—and there are heroes in the Bor-
der Patrol—could focus on other criminal elements and to reinforce.
Then they started to go zone by zone within the sector—what is
called streamline. No longer is there a diversion program. The
slang is “catch and release.” Everybody is prosecuted, and that im-
mediately was found out south of the border and said, hey, you
cannot go through here because you are not detained for a short
period of time, less than a week. Now it is 14 to 21 days, up to 60
days, to go through that process. So that alone is a deterrent. And
then you are formally deported. So this needs to be brought uni-
formly across the border.

1The exhibits referenced by Mr. Babeu appear in the Appendix on page 180.
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Chairman LIEBERMAN. So you would say if we took some of those
practices to, for instance, the Tucson Sector, there would be a sig-
nificant decrease in illegal crossings?

Mr. BABEU. Absolutely, Senator.

Chairman LIEBERMAN. Let me ask the panel just to briefly get
into the question of how, from the point of view of judging the re-
sults we are getting from the Federal investment, to better judge
border security and what border control we are getting in return.
You heard me talk about the number of apprehensions being used.
Judge Escobar, any other thoughts about how we might do that?

Judge EscoBaAr. Well, I think the way that we are ranked the
safest city in the United States is through FBI statistics on crimi-
nal activity happening in my community.

And as I mentioned at the beginning of my comments, we are the
safest city of our size in the Nation, and that is going back 11 or
12 years. We have been in the top three

Chairman LIEBERMAN. Has there been any alteration in those
crime statistics in the years since violence has so dramatically gone
up across the border in Mexico?

Judge EsScOBAR. We achieved the status of being the safest city
in the Nation last year, and before then we had been No. 2 or No.
3 consistently.

And so last year was when we finally peaked at No. 1. I would
be vehemently opposed to militarizing my border. What keeps us
safe is a great relationship and community policing between our
local law enforcement and our neighborhoods. And if, for example,
law enforcement, as I mentioned before, becomes an immigration
officer or if you have military patrolling the streets, that changes
the dynamic and that changes the trust and a neighborhood’s abil-
ity to report crime. And we depend on that relationship and that
communication to keep us safe.

Now, what has been extremely helpful, Operation Stonegarden,
any Federal funding that has come through HIDTA and SCAAP, it
helps offset the burden carried on the shoulders of my local prop-
erty tax base, and it helps us use our resources more effectively.
But as we have been growing and we have not seen the investment
continue, that is where I have really a tremendous concern because
we either have to scale back operations or the burden on the local
property tax base grows more significantly.

Chairman LIEBERMAN. Am I correct that El Paso is not a major
smuggling corridor?

Judge ESCOBAR. It is.

Chairman LIEBERMAN. It is. So even though it is, your crime sta-
tistics are as low as they are.

Judge EscoBAR. Right. And we have achieved that designation,
even though we live across what is called by some the most dan-
gerous city in the world, Ciudad Juarez.

Chairman LIEBERMAN. Right.

Judge ESCOBAR. And, again, we have not done that by milita-
rizing our border. We have not done that by having local law en-
forcement enforce Federal immigration laws. We have done that by
smart community policing, trying to be strategic about how we in-
vest our money, but really the Federal funds that come to my com-
munity are critical, and they are not enough.
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Chairman LIEBERMAN. You know, it is interesting. You have two
different models. Sheriff Babeu, you talked about in Yuma more of
a law enforcement model that has worked. And you have one which
is quite different. It is law enforcement but it is more community
policing, community involvement.

Sheriff Loera, any thoughts about how folks within your jurisdic-
tion feel about their safety and how we might better measure bor-
der security and border control?

Mr. LOERA. It is interesting that you put it that way, that you
have two different models here. Yuma Sector goes into Imperial
County. Part of that issue is that we have one of the largest or
most active recreational areas, the Glamis Sand Dunes, which can
at times bring up from 150,000 to 160,000 people in one area.

Prior to the fence being put up, we had several problems. One
was that when these large groups of people are there, the cartels
or the smugglers would just jump on their ATVs and mix with the
crowd, and we had a real difficult time in controlling any traffic
coming north.

Before the fence came up, people would drive straight across into
Imperial County, get on the highway, I-8, which runs east and
west, and their favorite tactic was to drive against traffic because
they knew that the law enforcement were not going to get involved
in that or would call off a pursuit so that they would not harm any
other people.

When the fence came up, that almost came to a standstill. There
are no more pursuits, at least of that magnitude. The fence came
up and now the crowds do not mingle as much as they did. The
problem now is that, as Clint Eastwood said, they adapt and over-
come. We are now seeing an increase in tunnels. Tunnels are going
through from Mexicali to the city of Calexico. We found probably
four or five in the last few months, and they are getting more and
more sophisticated.

We have gotten the ultralights which are now flying over the
fence. My understanding is that the Drug Enforcement Administra-
tion (DEA) task force has 20 or 25 ultralights in stores that they
have found. No drugs, but the assumption is that they were used
for drugs, the drugs were successfully flown over and picked up,
and the ultralight is a minimal loss to them.

In Imperial County, we have a strong community policing ethic
that we really push. I will tell you on my behalf as a sheriff that
I do not want to be involved in enforcing immigration laws. But I
think the community supports us in doing the job that we need to
do. And it has been built up over many years.

Chairman LIEBERMAN. Right. Thank you. My time is up. Sheriff
Cobos, do you want to answer that?

Mr. CoBos. As far as measuring the statistics, obviously one of
the things that we use is our local statistics. Back in 2005, we were
catching vehicles on the road just by being out there on traffic
checkpoints and doing saturation patrols simply for traffic enforce-
ment. We were picking up vehicle after vehicle. Mind you, there
were four or five people on the shift at a good time, but they would
be picking up three, four, five vehicles a day. Now I do not think
we would get that many in 6 months. An obvious change. So our
statistics bear out that it has been effective.
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What happens, of course, is that we see our neighboring county,
especially Hidalgo County to the west bordering Arizona, so it ap-
pears to me that we have pushed that activity. So there is no ques-
tion about it in our mind. And in terms of how the people feel for
the most part, we initiated a number of activities, including our
farm and ranch patrol where a deputy goes to each ranch along the
border and talks to the ranchers, and he does that about three,
four times a week. Not so much that we expect that will do much
more than show the flag. Our presence along the border at regular
intervals indicates to them that we are always ready to respond.

We also have a community patrol which goes along each little
unincorporated area that knocks on doors and asks the people how
they feel about things. But, again, the main, consistent feeling that
we get is that they realize—because they see in the news media the
terrible tragedy that is occurring in Mexico. And let me point out
it does not necessarily have to be a violent attack on the United
States. In my county we had a mayor of a small town, the police
chief, and a member of the governing board of trustees arrested by
ATF and about five or six other individuals for illegally purchasing
firearms and then sending a number of them into Mexico.

Chairman LIEBERMAN. So, in other words, it was not violence,
but they were corrupted by what is going on.

Mr. CoBos. Exactly so. That is a subtle way of introducing vio-
lence. So to me that was a very black stain on law enforcement.
I hate to get emotional about it, but I was outraged, and so were
a number of other heads of agencies in that area. But that is one
of the things that—you do not have to introduce a platoon of AK-
47-carrying people to come across the border and do violence. You
can do this through the almighty dollar.

Chairman LIEBERMAN. Thanks, Sheriff. Senator McCain.

Senator McCAIN. Well, thank you, Mr. Chairman, and I thank
the witnesses. Thank you, Sheriff Babeu, for your continued service
to the country. I noted with some interest that both Sheriff Loera
and Sheriff Cobos are Vietnam veterans. Thank you for serving.

Mr. LoERA. I have to clarify. That is the Vietnam-era for me. I
did not serve

Senator MCCAIN. Vietnam and Vietnam-era veterans, thank you
for serving. And, Judge, congratulations on your outstanding record
of service.

Do you recall, Sheriff Babeu, how many bodies we have found in
the desert around Tucson? I think it is around 200.

Mr. BABEU. Yes. There was a large article looking at illegals,
Senator, who are being brought up, and we often ask where is the
human rights outrage for the lack of care or concern for human life.

Senator MCCAIN. And I believe that number continues to go up,
the number of bodies we find in the desert of individuals, either be-
cause the coyotes have abandoned them or for various reasons.
And, of course, another human rights issue is the unspeakable
things that are perpetrated on these illegal immigrants by the
coyotes, especially young women. They are horrifying stories.

Did I hear you correctly, Sheriff, when you said that the building
of the fence was a very important step forward in your ability to
control the border?

VerDate Nov 24 2008  11:20 Feb 27,2012 Jkt067122 PO 00000 Frm 00056 Fmt6601 Sfmt6601 P:\DOCS\67122.TXT SAFFAIRS PsN: PAT



51

Mr. BABEU. I think it was. I will be truthful with you, Senator,
that when it was first proposed, I had my doubts as to how success-
ful it would be, even with the Border Patrol coming in and being
a proponent of it. I think that it is a piece——

Senator McCAIN. I do not mean to interrupt, but isn’t it that the
key here is not just a fence but also the surveillance capabilities
plus manpower? Isn’t that pretty much the conclusion that we
could draw? I am not putting words in your mouth, but

Mr. BABEU. No. I think that is correct.

Senator MCCAIN. And that is sort of what has happened in your
area of jurisdiction?

Mr. BABEU. Well, it is right now. Like I said, our issue is that
we have not seen this level of violence. The corridor issues have
been historical. We are concerned about the violence like in Tijuana
and some other areas spilling over, which there are indicators that
it may be coming, and coming faster than we are prepared for.

Senator MCCAIN. I noticed this, by the way, this morning: Mexi-
can forces seeking kidnapped bus passengers stumbled on a mass
grave holding 59 bodies. This is beyond belief, some of the things
that are happening.

Sheriff Cobos, what is your view of the measures that need to be
taken to secure the border? Do you pretty much agree with Sheriff
Loera?

Mr. CoBos. Yes, I am very much in agreement. One of the things
that I need to point out, in the Port of Palomas, adjoining our port
of entry, on our side we erected a 12- or 14-foot barrier fence that
extended out to about 1% miles on either side. You speak about
the bodies we found. I remember up until about 2 or 3 years ago,
we had found 36 bodies by various agencies.

Senator MCCAIN. Where did you find them?

Mr. CoBOs. They were out in the desert. The remains were stum-
bled upon by people, or sometimes—in one case we received a call
from a Border Patrol agent in the Yuma Sector saying that he had
received a call from a person indicating that one of his relatives
that he had, had died in our area. We went to milepost 56 or 57
on I-10, which is west of us. We went there and, sure enough,
within 10 or 15 minutes we found the body. And, again, the same
scenario, people get sick, they get abandoned, and unless you have
a very close relative or a very close friend with you, they are going
to leave you there to die or fend for yourself.

One of the things about that fence is that it stopped women and
children. We got pretty tired of having to rescue women and chil-
dren. We were looking for a 16-year-old immigrant that was sup-
posedly dying. We went out on four-wheelers, and I found probably
about nine in an area. They had broken off bushes and covered
themselves with them in about 110 degree heat. They laid there all
night long. But one of them was a woman with a 9-year-old daugh-
ter, and, again, it is one of these things. You saw the desperation
in their faces, but we simply had to take them out of the area.

So we are going to be working closely with Border Patrol be-
cause, if anything else, we do not want them dying in our desert.
We do not want them dying anywhere.

Senator McCAIN. Thank you.

VerDate Nov 24 2008  11:20 Feb 27,2012 Jkt 067122 PO 00000 Frm 00057 Fmt6601 Sfmt6601 P:\DOCS\67122.TXT SAFFAIRS PsN: PAT



52

Sheriff Babeu, you obviously made the case for the three-legged
stool here: Surveillance, fences, and the personnel requirements.
One of the misnomers that I think is out in America is that we can-
not control our border. And the fact is you mentioned the Yuma
Sector is largely secure. The San Diego Sector is now secure where
people used to just run up in traffic to cross the border. Parts of
Texas are secure. So it is not that we cannot achieve that. And,
yes, they will use ultralights and, yes, they will dig tunnels. I think
it was in Douglas, we found 11 tunnels in the last short period of
time. So they are very inventive and ingenious, and, again, we
need to have this conversation about demand.

I congratulate you, Judge Escobar, on having the country’s safest
city, and it is a testimony to your and others’ great work and other
public servants. But I also was interested in a couple of your state-
ments. You said, “We are indeed on the front lines, and a safe bor-
der means a safe nation. But vilifying immigrants, building expen-
sive, ugly walls, and encouraging hysteria and xenophobia only
hurts our border communities . . . our commerce, and the economy
of the Nation.” Then you went on to say, “. . . Federal dollars
being spent on a rusting monument that makes my community
look like a junkyard.”

Let me just tell you that I respect your opinion and maybe that
is the case in El Paso. The Federal Government has found it nec-
essary—and I will be glad to show you a picture of the sign—to put
up a sign in the southern part of my State reading “Danger: Public
warning. Travel not recommended. Active drug and human smug-
gling area.” It goes on to say, “If you see suspicious activity, do not
confront. Move away and call 911.”

I do not think we should ask our citizens who live in any part
of this Nation to be subjected to an environment where our own
Federal Government has to put up signs warning our citizens that
they cannot travel freely in our sovereign territory. So I must say
I respect your view about ugly fences and junkyard things, all that.
But it certainly does not apply to my State, nor the citizens of my
State. And so I respect their views, and I do not criticized anybody,
and I certainly do not view the ranchers who live in the southern
part of my State who are subject to repeated home invasions as
xenophobic. And I hope that you were not including the citizens of
my State in your comments about people who practice xenophobia.

I would be glad to hear your response to that.

Judge EsScOBAR. Thank you, Senator. When you create walls
along the Southern Border, you are simply shifting the flow of the
undocumented elsewhere, either through tunnels or to more ex-
treme terrain, where they are more than likely to die in higher
numbers. And so if you want to tackle the issue of the undocu-
mented—and there are different types of undocumented migrants.
Clearly we can admit that there are migrants who are here for eco-
nomic purposes to seek out a better life, and they are here frankly
because there are Americans willing to give the undocumented em-
ployment. And so there is a pull. It is the fundamental law of sup-
ply and demand. If there were not the demand in the United
States, then you would not have this supply chain.

And, again, all you are doing is moving the issue or the challenge
either into some other community or through tunnels, and in my
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humble opinion—and I am not a Federal decisionmaker, but I
think if you want to tackle the issue of the undocumented, you can
do it through comprehensive immigration reform. And if you are
able to tackle that and utilize your resources much more wisely on
trying to attack the problem of those who are trying to traffic in
drugs or trying to create harm in communities, then I would rather
have my Federal law enforcement agents focused on that popu-
lation than on chasing migrants who are here because there is an
American company offering them a job.

And the same thing goes with drug trafficking. It is our insatia-
ble appetite for illegal drugs that create these corridors. And the
longer we go not acknowledging that or dealing with that, we are
not going to get to the root issue, is how I feel about this.

Senator McCAIN. Well, thank you, Judge, and I appreciate your
opinion. So basically your assertion is that we cannot secure our
borders. That is a fundamental assertion that you and I have a
strong disagreement on because I think the security of our citizens
is our first and foremost obligation.

You said the answer is comprehensive immigration reform. I
must tell you that a major part of that obviously—and I know you
are a strong advocate for it—is amnesty. I have seen that movie
before. I saw it in 1986 when we gave amnesty to 2 million people
who were in this country illegally on the promise and commitment
that we would secure our borders and that we would not have a
problem anymore with illegal immigrants. Now we have 10 or 12
million people who are here illegally.

So to somehow assert that comprehensive immigration reform
will stop or stem the flow of people coming into this country ille-
gally, I think, has not been authenticated by history. So I appre-
ciate and congratulate you on having a very safe city. It is hard for
me to tell the family of Brian Terry, the Border Patrol agent that
was just murdered, or the rancher who was just killed, or one of
Sheriff Babeu’s deputies who was just wounded, that it is OK, we
really do not have to take additional measures to get our border
secured.

Those 75 to 100 guides, they are not there guiding people who
would come across the border looking for a job. They are guiding
the drug cartels that are bringing the cocaine, methamphetamine,
and marijuana into Arizona and then to Phoenix where, according
to the HIDTA people, it is distributed throughout the Nation with
the exception of some parts of Texas. So I strongly appreciate and
respect your view, but I strongly disagree. And I think the lessons
of history are on my side.

And, by the way, I would be glad to have Judge Escobar respond
to that. I think you have the right to.

Judge ESCOBAR. Is there something in particular you would like
me to respond to?

Senator MCCAIN. Would you like to disagree that we gave am-
nesty to 2 million people and the promise that we would have our
border secured and we would not have the problem anymore? Do
you disagree with that?

Judge ESCOBAR. Here is what I disagree with. I disagree with
your characterization of my testimony as stating that I do not be-
lieve we can secure our borders. I absolutely believe we can secure
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our borders in a smarter, more effective way. I think when you
have modern ports of entry—when you look at your cell phone and
the things you can do with your cell phone—my 14-year-old son can
hold up his cell phone, and there is an application that will tell him
what song is playing. That is a pretty modern application.

The ports of entry in my community have remained essentially
unchanged. There has been very little investment in technology in
my ports of entry that will help keep us safer. I think there are
smarter ways to expend our resources. I think it is a combination
of funding, technology, and policy. But when I hear anyone advo-
cate for militarizing the border or trying to create a situation that
I do not think utilizes our resources in the most effective way, I
feel obligated to speak up.

Senator McCAIN. Well, I thank you for that comment, and none
of us are advocating militarizing the border. What we are seeking
is the National Guard to supplement the Border Patrol and not
through military action on their part, but they have played a crit-
ical role in surveillance, identification, assistance in a variety of
ways to the overworked and overtasked Border Patrol. The head of
HIDTA, the head of Border Patrol on the border, I asked them,
“How has the National Guard helped you here?” And all of them
said they are “indispensable.” And they are not militarized. They
are not physically arresting any illegal immigrant. There is a Posse
Comitatus situation here. But the work that they have done, in the
words of the people who are down on the border, they are “indis-
pensable.”

I have long overused my time, Mr. Chairman, but this is a very
important conversation. I take some of your recommendations very
seriously. We need to address the issue of demand, and I agree
with you on that very seriously. And I also understand the attrac-
tion of jobs. I also understand that if we are going to have immi-
gration reform, employers must be punished who hire people who
come to this country illegally.

I think there is a lot of common ground that we are going to have
to seek, and I am confident that we can. But I cannot say to the
citizens of Pinal County who have guides sitting on the mountains
near where they live that we have the border secure and we can
move forward with comprehensive reform.

I thank you, Mr. Chairman.

Chairman LIEBERMAN. Thanks, Senator McCain. That was an
important exchange. And thank you, Judge.

Senator Coburn, you are next.

OPENING STATEMENT OF SENATOR COBURN

Senator COBURN. Thank you. Thank you to each of you for being
here. I have planned a trip to the border, maybe, depending on
what happens on the Continuing Resolution, and that will be, I
think, on April 18 and 19, and a couple of you I hope to see.

Sheriff Babeu, are you aware of any pressure that local law en-
forcement has received, or the Border Patrol, in terms of reducing
the number of arrests for deportation?

Mr. BABEU. Senator, ironically enough, I just spoke with Sheriff
Larry Dever within the hour on the cell phone—there has been
some public controversy over those statements where the head of
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the Border Patrol here in Washington, DC, has come out and said
absolutely that is false, that is untrue, literally calling Sheriff
Dever a liar. So I called my lieutenant, Matt Thomas, earlier today
as well. He is a career deputy, came up through the ranks, was a
sergeant in charge of our narcotics task force, working undercover,
and he said, “Sheriff, I have heard that myself directly from Border
Patrol agents in the Tucson Sector.”

And then I called T.J. Bonner, who has been the national presi-
dent of the Border Patrol Council, within the last 2 hours. He was
the president from 1989 to 2011. He just retired a month ago. And
he says, “Absolutely.” Not firsthand, but he has all of his Border
Patrol agents, many of them, giving firsthand accounts of that fact.
I do not have firsthand myself, but I can tell you that we need help
out in Arizona. In anybody’s scorecard, if the majority of people are
getting through undetected, that is a failing grade, period. The peo-
ple in my county do not feel that the border is more secure than
ever, and we are 70 miles north.

Senator COBURN. Are there particular ways that any of you all
would say things we are doing that make it more difficult for you
to secure—or at least administer your law enforcement on your
side of the border? Are there things that we, through the Federal
Government, are doing that make it more difficult?

Mr. BABEU. Yes. The Federal Government, President Obama,
and Eric Holder should stop suing the State of Arizona. At a time
that we need help, we ask for help, we try to pass laws on our
own—which is not the solution. S. 1070 is not the answer, even
though I support it for uniform enforcement. We need the help that
we have been talking about, is real border security. And instead we
have teams of lawyers sent to fight our State and then malign us.
And then those of us who are proud to serve in law enforcement
and as protectors are made out to be the bad guys. We stand up
for the rule of law. It is not race, color, or national origin. Two hun-
dred of my deputies are Hispanic. So what are they saying about
them in the application of the law?

Senator COBURN. Sheriff Cobos.

Mr. CoBoOs. Our relationship with Border Patrol in my county is
very close. We have never had any indication—I was even unaware
of any controversy going on until shortly before I arrived in Wash-
ington yesterday.

But the one thing I will say is that in terms of any inhibitions
on the part of the Federal Government, I think it is better to say
there are things that the Federal Government can do.

Senator COBURN. Right.

Mr. CoBOsS. And one, in particular, is our biggest problem of com-
munications along our Southern Border in my county, and I know
that the Border Patrol and other agencies build infrastructure,
communications towers and so forth. What I would like to see is
a good study of that to see if any of that infrastructure can be used
to incorporate and include

Senator COBURN. That is a great idea. Do you know of anybody
that is working on that?

Mr. CoBOs. There are plans, I believe, to build towers in

Senator COBURN. But to incorporate you into the communication
loop.
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Mr. CoBos. Not that I am aware of, no.

Senator COBURN. That is key. Thank you. Sheriff Loera.

Mr. LOERA. Senator, I do not know if you were here for the part
where I spoke about the coalition that we have in Imperial County.

Senator COBURN. Yes, I was.

Mr. LogERrA. I think we have a very strong working relationship
not only with the Border Patrol, but with the DEA, the FBI, and
all of the Federal agencies. That has not always been true. Ten
years ago you could not get us in the same room.

I think that things are going well. The Border Patrol has been
very accommodating with working with us. So I think that the re-
lationship is good.

Operation Stonegarden has been very good for us and everybody
in Imperial County because of our financial issues that we have.
It has not only allowed us to support them but also support our
communities.

Senator COBURN. But you do not see anything specifically that
we are doing now that is a negative factor, anything the Federal
Government is doing that is a negative factor in terms of you being
able to carry out your job? That is really the question.

Mr. LOERA. I do not think so.

Senator COBURN. Thank you. Sheriff Babeu, why do you think
the Department of Interior recently replaced warning signs on
lands on the border with signs claiming to be the information
signs? Why do you think that happened?

Mr. BABEU. The signs that Senator McCain pointed out, are
probably the highest insult that you could pay the citizens of Ari-
zona, and all Americans should have been outraged at that—not
only the Federal Government not helping us, but putting up these
signs. We screamed about it. Our governor went on TV and talked
about it. All these 15 billboard signs that were put up were put up
in my county, not even on the border but 70 miles north of the bor-
der, warning American citizens that in a certain part of America
travel is not recommended because foreign cartels basically, I
guess, control these areas. And weeks before the November 2, 2010,
election, these signs miraculously came down, and more politically
correct signs about high-level law enforcement at the Federal level
is taking place here. They say, by the way, call 911. Guess who 911
is? Me. And they have these others signs that are up, that have
been up for some time, “Travel caution. Smuggling and illegal im-
migration may be encountered in this area.” Well, thanks for the
public warning for that.

Senator COBURN. Have the conditions changed to warrant such
a switch?

Mr. BABEU. The conditions changed because the American people
are becoming aware of the inaction, and then the insult of suing
Arizona on the Supremacy Clause saying that inherently it is their
job. We are saying do your job. So at least they did us a favor and
took down those signs.

Does it warrant it? We just want them to act. How has it become
my job as the local sheriff to go out there and fight foreign cartels?
We have arrested these people. We have had hits. Here is one such
hit, who was working for the cartels, and he was shot half a dozen
times in Casa Grande, Arizona, and his wife and family said be-
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cause the cartel suspected he was working for local law enforce-
ment and he was giving information to us, and that is why he was
killed.

In Chandler, Arizona, we have the local Chandler Police Depart-
ment, which I used to be an officer, and the very beat that I served,
now it comes out months later as the Freedom of Information Act
requests for these reports show that this is connected to the car-
tels, a man was stabbed a number of times, and had his head cut
off in Chandler, Arizona.

So this violence, it is not just coming here. It is here.

Senator COBURN. I think you have seen a copy of the letter that
I recently received from the Department of Interior! that no Bu-
reau of Land Management lands are closed to visitors because of
border-related criminal activity or that only 3 percent of the Bue-
nos Aires Refuge is closed to visitors or that only 68 percent of
Organ Pipe National Monument is closed to visitors.

Are you aware of other areas effectively closed to visitors?

Mr. BABEU. In Pinal County, Senator, I can tell you—and I per-
sonally inspected myself and took pictures and showed Senator
Kyl, and I believe I showed Senator McCain as well—70 miles
north of the border, they are putting steel rail, actually used for
railroad tracks. They cut it and put on Normandy barriers and put
1.3 miles near the Vekol Valley south of I-8 to try to divert all of
this traffic. Well, guess what they do? They just drive around it.
And so why are we putting barriers this far north? They should be
on the border.

So there are certain parts there. That is where these signs are.
So the Federal Government has said travel is not recommended
here. So, in fact, yes, they are.

Senator COBURN. I would presume in the Tucson Sector you are
aware of federally owned lands on the border that are used by
smugglers and drug cartels to smuggle narcotics and illegal aliens?
You are aware of that?

Mr. BABEU. It happens. Ask Nancy Henderson about it—it is not
on the border where it is sparsely populated. In my county families
have to plan—they leave a family member home while somebody
is going shopping for food because they do not want somebody
breaking into their house and stealing their property. And this was
one of our cases in Arizona City, right off I-10. I know Nancy Hen-
derson, who is a young widow, who says, “I am an American, and
I do not feel free in my own country.” And her husband was an
avid gun collector. She was at work. And she came home, and they
had busted open her safe with a pick axe and pry bar, stole all nine
of her weapons, all of her ammunition, went in her cabinet, took
food items, packages of batteries that she had there, and six pairs
of heavy-duty socks.

Well, you do not have to be a detective to figure out what hap-
pened here. They did not take her computers. They did not take
her TVs or her jewelry. And then there were footprints going from
her house to Wildcat Peak in the Sawtooth Mountains, where there
have been three individuals who have been arrested who were
scouts, lookouts for the cartels who provide safe passage.

1The letter referenced by Senator Coburn appears in the Appendix on page 215.
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There are eight families, three of them had the courage to come
forward to stand with me to talk about it to the media. It is just
outrageous. I asked them, “Why did you wait 3 days to come for-
ward?” One of these families, Pat and Penny Murphy, were per-
sonal friends of mine for years, and they said, “We were afraid we
would be killed.”

Thirty-five miles outside of America’s sixth largest city, Phoenix,
Arizona, we have American citizens who are in fear of drug cartels
in Mexico, that they were going to be killed by that scout living in
a cave in the mountains, less than a mile from their backyard, or
by the people that came and resupplied him with food and water
or by the people they work for.

Senator COBURN. Are you responsible for recovering bodies of
those that die on Federal lands?

Mr. BABEU. Yes.

Senator COBURN. Why are you responsible for it?

Mr. BABEU. We are the local law enforcement and have jurisdic-
tion. Border Patrol, anything happens, they call us. If there is a
rape or if there is an assault, I have to take a deputy out of a beat
that is primarily responsible to answer 911 calls. So you cannot di-
vorce this from local law enforcement and the impact upon public
safety. And I have other pictures here of kidnappings and people
who were dumped in canals, people who were shot.

This was one of two individuals who were illegals, kidnapped in
Phoenix, Arizona, and brought not to other parts of Phoenix but to
Pinal County, and these two guys, when the vehicle stopped, they
could not come up with a $3,000 ransom. This is what they told
us. And they knew they were going to be walked out and be exe-
cuted. They ran for their lives, and this guy was the slower of the
two and got shot twice in the back.

In other cases, here is one gentleman who was kidnapped, duct-
taped, thrown in the canal after he was killed. And that is hap-
pening here.

So we care about these people. My deputies are dispatched with
the same urgency if you called and were in a head-on collision. We
respond to families who are abandoned. As the sheriff said, we had
nine individuals, two adult men, five women, two children ages 6
and 11, that were abandoned. They finally got into an area where
they had cell service, and one of the men called, in Spanish, and
asked for help. We triangulated his location, and we went out, our
deputies. They had not had water for 2 days, could not even move.
They were drinking their own urine for 2 days.

The compassion of law enforcement, the compassion even of my
soldiers and airmen—we never got in any gun fights. As the Sen-
ator pointed out, through Posse Comitatus, we did not have en-
forcement authorities, we did not go on patrol. We were a physical
presence and a deterrent.

Senator COBURN. I want to make one last statement, and any-
body who wants to respond to it. I notice in your testimony, Mr.
Babeu, you used the word “illegals.” And I notice that Judge
Escobar, an officer of the court, she uses the word “undocumented.”
And T just find it curious that somebody that is a smuggler or a
drug runner can be labeled as undocumented when, in fact, they
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are a felon. They may not be convicted yet, but they certainly have
crossed the border illegally.

And so, I think it is unfortunate that we are going to try to—
because I use the word “illegals.” I wonder if I am considered
xenophobic because I do not use the word “undocumented.” And I
just find it curious that we are trying to move this debate in terms
of making things worse rather than to making things better.

The fact is if you cross the border illegally, you have committed
an illegal act. And if you are a drug runner and have done that,
I think it is highly unusual that we would call them “undocu-
mented.”

Mr. BABEU. Right.

Senator COBURN. I think they are illegal. And so I do not say
that because I do not care for Hispanic people. I say it because it
is a fact.

Judge ESCOBAR. Senator, if I could respond?

Chairman LIEBERMAN. Go ahead.

Judge EscoBAR. Clearly, this is a question that refers to my tes-
timony.

Senator COBURN. I said that.

Judge ESCOBAR. Right, and so that is why I think I should be
the one to respond. I appreciate that.

I think what is important here is to understand the difference
between economic migrants, people who, as the sheriff himself
pointed out, are here because they want to improve their lives, they
want to put food on the table for their children, and there abso-
lutely is a difference between them and drug smugglers and
coyotes, people who take advantage of the poor and the most vul-
nerable in the most difficult conditions. I never called you or any-
one on the dais xenophobic

Senator COBURN. I did not imply that.

Judge EscoBAR. Well, that was the implication.

Senator COBURN. No. Let me take over here. I said is it because
I do not use that word, does it imply that I am xenophobic. I did
not say anybody said that.

Judge ESCOBAR. So if you meant it rhetorically——

Senator COBURN. But you have to admit, in the debate out there
that is going on, the emotional debate that is going on in our coun-
try today, is if you do not use the proper words, then you are auto-
matically categorized. And we are never going to solve this problem
when we do it that way. The problem is we have people breaking
the law.

Chairman LIEBERMAN. Senator, I will let you respond, and then
we are going to have to move on.

Judge EsScOBAR. Thank you. I think what is important is keeping
the debate rational, and I think my perspective is completely ra-
tional, and it comes from a point—I live on the border. I live, as
I mentioned, in the largest bi-national community in the world.
And so I do think I have credibility when it comes to telling the
story of what happens on the border, just as everyone on this panel
has credibility before you. And simply because I have a difference
of opinion in the nomenclature of how I choose to refer to mi-
grants—and, again, I believe there are criminals that are coming
across this border, that are intending to harm people, intending to

VerDate Nov 24 2008  11:20 Feb 27,2012 Jkt 067122 PO 00000 Frm 00065 Fmt6601 Sfmt6601 P:\DOCS\67122.TXT SAFFAIRS PsN: PAT



60

provide illegal drugs to Americans who want them and ask for
them and pay for them. But I see a difference between the two pop-
ulations. And I identify

Senator COBURN. But you do not see it as an illegal act to come
across our border if you are undocumented?

Judge ESCOBAR. It is an illegal act. But you choose a different
nomenclature than I do, and I am not critical of your nomen-
clature, and so if you are critical of mine, you have to evaluate
what motivates that. I do not know.

All T can tell you is it is important in this country to have ration-
al discussion, not based on what you want to believe but based on
the facts. And so I bring to you a certain set of facts. If you do not
like those facts, I cannot control that. All I can do is bring before
you what has made my community safe. It is interesting that you
ask the question what can the Federal Government do better, and
you asked it of everyone except me. And I am going to tell you
what you can do better

We need stronger investment—we are trying to line up all of our
radio communications among all law enforcement, Federal, State,
and local, in El Paso. We would love more Federal support in doing
that. We think that will make us safer, smarter, and more effective
in terms of all law enforcement levels. We would like more techno-
logical advancement in our ports of entry. We would love for you
to supplement HIDTA and SCAAP funds, which are not funding
the complete burden of what we are trying to do with you because
we do want to be a partner with you.

Regardless of ideological beliefs about nomenclature, we are one
and the same and wanting to ensure we are all safe.

Chairman LIEBERMAN. Good note to end on.

Judge EScOBAR. Thank you.

Chairman LIEBERMAN. I actually think there were some meetings
of the mind along the way there.

Judge ESCOBAR. I hope so.

Chairman LIEBERMAN. I have to go to a meeting on the budget
impasse now, and I want to solve it because I want Senator Coburn
to be able to come and visit you on the border. I am prepared to
yield the gavel to Senator McCain, if you have any more questions.

Senator McCAIN. I have no more questions. I want to thank the
witnesses. It has been very helpful.

Chairman LIEBERMAN. It really has been. I think you used the
words “rational” and “respectful.” It has been a rational and mutu-
ally respectful discussion, and you did exactly what the Committee
hoped you would do, which is you brought us firsthand experience,
real live experience, different reactions but right from the border.
So you have helped our inquiry very much.

We are going to leave the record of the hearing open for 2 weeks
for any additional questions or statements to be added.

In the meantime I thank each one of you not only for coming
here, which took some effort, and contributing to our oversight but
also for the work you do, the tough work, really critical work every
day. So stay safe and God bless you.

And with that, we will adjourn the hearing.

[Whereupon, at 3:05 p.m, the Committee was adjourned.]
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SECURING THE BORDER: PROGRESS AT THE
FEDERAL LEVEL

WEDNESDAY, MAY 4, 2011

U.S. SENATE,
COMMITTEE ON HOMELAND SECURITY AND
GOVERNMENTAL AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 10:05 a.m., in room
SD-342, Dirksen Senate Office Building, Hon. Joseph I. Lieber-
man, Chairman of the Committee, presiding.

Present: Senators Lieberman, Carper, Pryor, Landrieu, Tester,
Collins, McCain, and Johnson.

OPENING STATEMENT OF CHAIRMAN LIEBERMAN

Chairman LIEBERMAN. The hearing will come to order. We wel-
come everyone. The topic for the hearing today is “Securing the
Border: Progress at the Federal Level.” This is the third in a series
of hearings we have been doing on border security, focusing par-
ticularly, of necessity, on our Southern Border. But just as history
changed on September 11, 2001, in another way, much more posi-
tively, history had a turning point on Sunday with the killing of
Osama bin Laden. And I would be remiss not to say a word of
thanks to you, Madam Secretary, Janet Napolitano, and to all the
people who work with you in the Department of Homeland Security
(DHS), and by extension to all the people in the security sector of
our government—military and intelligence—who performed so bril-
liantly and bravely and worked together to bring about the extraor-
dinary result that was achieved on Sunday in Pakistan.

The teamwork that was so pervasive in the successful assault on
that compound in Pakistan is precisely what this Committee hoped
for when we worked so hard first to establish the Department of
Homeland Security in 2002 after September 11, 2001, then intro-
ducing and bringing forth the legislation that created the 9/11
Commission Act, and then considering in two phases and advance
through the Committee, and ultimately to enactment, the Rec-
ommendations of the 9/11 Commission Act, reforming the intel-
ligence community. I think all of us are very grateful and very
proud of the work that was done. And since this is the first oppor-
tunity I have had to see you in public, I wanted to thank you and
ask you to thank all those who have worked with you. And I hope
you will say a few words about that in your opening statement.

Also, as good as we feel about what happened on Sunday in Paki-
stan and as much as we know that it makes us safer, and the
world safer, we also know the war against Islamist terrorism is not

(61)
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over. The enemy is still out there and will continue to try to attack
us here at home, and to the extent that you are able in your testi-
mony, I think, either in the opening statement or in questions, I
would like to ask you a bit about the post-bin Laden sense of home-
land security.

Let me come back to the topic of the day. Briefly, the security
of our borders in all its manifestations is very important. The truth
is that one of the great achievements since September 11, 2001, is
the extent to which we have secured our borders against those who
would come in to do us harm. The focus of these hearings, of
course, has been on a different kind of border security, which is
border security related to illegal immigration, but also concerns
about the drug cartel violence in Mexico and the extent to which
it may come over our border into the United States. And, in this
regard, too, I want to thank you for all you have done. I think you
have faced really significant challenges, both in terms of all kinds
of border security and, of course, natural disasters. And you have
handled your job with real strength and effectiveness and common
sense, and I appreciate it.

Witnesses at the two previous hearings on the topic of border se-
curity, particularly the Southern Border, largely agreed that the
situation along that border has improved significantly over the past
decade. The best statistics available bear this out. The one that
seems to be most commonly used is that apprehensions of illegal
aliens along the border are down 73 percent since 2000, which is
the lowest level in three decades.

This is, of course, good news. We have spent a fair amount of
time in the previous hearings on the metrics, on the statistics, and
we know that they are just a piece of the picture and can be mis-
leading. At different times, for example, the Border Patrol has cited
increases in apprehensions as proof of progress, and sometimes de-
creases in apprehensions, on the theory that the fewer people try-
ing to get over into the United States, the fewer the apprehensions.
So we believe we have to try our best to figure out how many peo-
ple actually are attempting to come over the border and compare
that to the number of those who succeed. I understand the Border
Patrol has been trying to collect this information through foot-
prints, video footage, and sensors, but that its methods are not 100
percent up to the challenge. And it is a difficult challenge because
we are trying to measure the number of people whom we have not
apprehended. I hope that you will be able to find ways to improve
the collection of this information and consider making it public so
we can more accurately assess the extent of the problem and our
progress on it.

The second point that has come out of these hearings that has
struck me is that the focus on the Southern Border has often over-
shadowed other vulnerabilities that continue elsewhere in our im-
migration enforcement system. One statistic which reveals such a
vulnerability that I would guess would be and is very surprising to
most Americans is that about 40 percent of the illegal immigrants
in our country—undocumented aliens, people living and working in
the United States today illegally—came into this country legally
and then overstayed the terms of their visas. So in terms of the
problem of illegal immigration, about 40 percent of the problem is
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not people who come over the border and into our country illegally
but people who have come in legally and over stayed. And this both
undercuts the kind of legitimacy of the law that we have about
temporary visas, for instance, but it also threatens our security.

The most pressing, the most sort of illustrative number to me
still is the 9/11 Commission, which reminded us that five of the ter-
rorists who attacked us on September 11, 2001, entered the United
States legally and then intentionally overstayed their visas. Just
recently, a couple of years ago, in 2009, Hosam Maher Husein
Smadi, arrested in Dallas on suspicion of planning terrorist at-
tacks, was in the United States originally on a student visa, a legal
visa, and then overstayed.

A new GAO report,! which just came out, concludes that of the
roughly 400 people who have been convicted of any terrorism-re-
lated crimes since September 11th, 36 had overstayed their visas.
In other words, almost 10 percent of the people who have been con-
victed of terrorism-related activities in the decade since September
11, 2011, were legal immigrants who overstayed their visas and be-
came illegal.

Despite a lot of congressional effort and DHS effort, we still lack
an exit system that will effectively identify people who have over-
stayed their visas in real time. The reality, it seems to me, is that
the U.S. Visistor and Immigrant Status Indicator Technology (US-
VISIT)—the DHS program that is supposed to identify visa
overstays based on visitor entry and exit information—remains a
troubled and ineffective program.

Officials of your Department have told the Committee that US-
VISIT processes less than half of all potential overstays identified
by automated matching of entry and exit records, and GAO, in this
just-released report, found that the program has an overall backlog
of 1.6 million potential overstay records that have not yet been
processed. I am sure part of this is that we have not given you the
support to do that, but it is a real problem.

Identifying individuals who overstay is a crucial component of se-
curing our borders and making our immigration system credible
and real to the law. And to me it is just unacceptable that we are
still unable to systematically identify people who overstay. So I
hope you will be able to talk about that and what the Department
is doing about it in your testimony.

As we began this series of hearings on border security, I at least
had the goal of both dealing with the current state of border secu-
rity, how are we doing at keeping our borders secure, particularly
with regard to illegal immigration. But here was my hope: That if
we reached the level of finding out what is not working in border
security and could fix it, that we would not only have achieved that
good result, but it would be a preface to going back and considering
reform of our immigration laws, which just about everybody here
in Congress agrees need to be fixed but have different ideas about
how to fix them. So the presumption was border security could lead
not only to better border security, but to building a political con-
sensus to deal with the continuing problem of illegal immigration.

1The GAO report referenced by Chairman Lieberman appears in the Appendix on page 263.
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It seems to me now, as I listen to the testimony, that the inverse
is also true, that there are forms of what I would call “smart immi-
gration reform” that also can enhance border security, or to put it
more explicitly, there are kinds of smart immigration reform that
can significantly reduce the flow of illegal immigrants into Amer-
ica. And to the extent that we have time—and I hope we will—I
welcome your thoughts on that connection. Thanks very much for
being here. I look forward to your testimony.

At this time I am pleased to call on our Ranking Member, Sen-
ator Collins.

OPENING STATEMENT OF SENATOR COLLINS

Senator COLLINS. Thank you, Mr. Chairman. Let me join you in
welcoming the Secretary of DHS back before our Committee today.
With the welcome news that Osama bin Laden has been killed, I
want to join the Chairman in thanking everyone involved, particu-
larly those brave Navy SEALs who so flawlessly executed the mis-
sion, and the many other members of our military, intelligence, and
homeland security forces whom we may never know. This was, as
the Chairman has pointed out, exactly the kind of collaboration of
our intelligence and operational capabilities that we envisioned
when we reformed our intelligence community in the wake of the
attacks on our country on September 11, 2001.

This successful operation demonstrates once again the impor-
tance of sharing intelligence information across the agency silos—
the very opposite of the disjointed pre-September 11, 2001, experi-
ence.

I appreciate, Madam Secretary, that the Department imme-
diately issued a Situational Awareness Alert to key State and local
homeland security and law enforcement officials at midnight on
Sunday sharing intelligence information and including a call for
heightened vigilance. That system did not even exist prior to the
attacks on our country.

Today’s hearing, as the Chairman has pointed out, is a continu-
ation of this Committee’s focus on the challenges facing us regard-
ing border security. Border security is critical not only to prevent
individuals from entering the United States illegally for whatever
reason, but also to stop—at the border, at visa-issuing points, or on
inbound flights—those who are determined to harm us. And, de-
spite the killing of Osama bin Laden, we must never forget that
the battle against Islamist extremism will continue.

The first two hearings in this most recent series emphasized the
challenges along the Southwest Border, while earlier the Com-
mittee held a hearing on the Northern Border. When we consider
the Southwest region, we should all pause to honor and remember
the sacrifice of Border Patrol Agent Brian Terry, who was mur-
dered last December, and Immigration and Customs Enforcement
(ICE) Agent Jaime Zapata, who was killed by members of a drug
cartel in February.

These fallen heroes and the horrific news reports continuing to
stream out of Mexico reveal the brutality of the cartels. Recently,
nearly 300 bodies were discovered in mass graves—some just 90
miles from Brownsville, Texas.
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Just last month, Federal Bureau of Investigation (FBI) Director
Robert Mueller observed that “drug cartels transport kilos of co-
caine and marijuana, gangs kidnap and murder innocent civilians;
traffickers smuggle human cargo; and corrupt public officials line
their pockets by looking the other way.” Director Mueller concluded
that, taken together, these issues “constitute a threat not only to
the safety of our border communities, but to the security of the en-
tire country.”

This backdrop explains why many of us were perplexed to hear
the Secretary state, in late March, that security on the Southern
U.S. Border is “better now than it ever has been” and that violence
from neighboring Mexico has not edged north.

The National Border Patrol Council, the union representing Bor-
der Patrol agents, has countered that crime indeed is spilling over
from Mexico. They point to the murder of three Border Patrol
agents by the cartels in the last 3 years, the ranchers and other
citizens who have been gunned down in border communities, and
the Phoenix area which has risen to become a cartel-related crime
hot spot. The council concluded, “The U.S.-Mexico Border is unsafe
and to say anything else is not true.”

While the Secretary’s data on apprehensions on the border are
certainly useful, there are contributing factors that should not be
ignored as we scrutinize the numbers about declining interdictions.

For instance, are some of the declining numbers simply reflecting
a slow economy so fewer people are trying to cross over into this
country? Is the persistent cartel violence deterring others from
crossing? To put it bluntly, individuals will not be arrested at the
border, or north of it, if they are too frightened to run a gauntlet
of terror that may end in a mass grave.

These and other factors should be considered as we evaluate the
effectiveness of the Administration’s policies in addressing what is
a very difficult issue.

While the Southwest Border is much more likely to make the
evening news, we must not forget the Northern Border, and the
Chairman has pointed that out. Senator Tester has also made that
point on numerous occasions. According to a report released by the
GAO earlier this year, the Border Patrol was aware of all illegal
border crossings on only about 25 percent of the 4,000-mile North-
ern Border. The Border Patrol was able to make an immediate ar-
rest on less than 2 percent, or 69 miles, of that 4,000-mile border.
This is especially troubling because GAO has observed that the ter-
rorist threat on the Northern Border is higher than the Southern
Border, given the large expanse of area with limited law enforce-
ment coverage. That is why I believe that the Administration’s pro-
posal to limit Operation Stonegarden to the Southwest Border is
ill-advised, and I am glad that it has been repeatedly rejected by
Congress. This program should be used to help secure both the
northern and the Southern Border. It helps fund joint operations
between the Border Patrol, State, and local law enforcement that
act as a force multiplier in areas that otherwise would be left un-
guarded.

To cite just one example of the program’s success from my own
State, Operation Stonegarden funds were instrumental in the ar-
rest and conviction of an individual involved in a bulk cash smug-
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gling operation. During an Operation Stonegarden mission, a Fort
Kent, Maine, police officer caught this criminal attempting to
smuggle $137,000 across the border. He was patrolling well outside
his regular community of Fort Kent, and this individual simply
would not have been caught but for Operation Stonegarden fund-
ing.
Finally, the effort to secure our borders is not limited to the bor-
ders themselves, and the Chairman has mentioned a GAO report
that is of tremendous concern to me. The report indicates that ICE
is only allocating about 3 percent of its resources to target individ-
uals who are here illegally because they have overstayed their
visas. They came legally in the first place, but now they are here
illegally. And it is an enormous number. It is more than a third.
It is between 33 and 40 percent of the number of people here ille-
gally fall into that category.

Another report by GAO examined the Visa Security Program
(VSP), which deploys ICE special agents to foreign visa-issuing
posts to help identify terrorist and criminal threats. According to
the GAO, the United States only has VSP offices at 19 of the 57
high-risk posts. The GAO further found ongoing turf battles be-
tween ICE and the State Department, which are simply unaccept-
able when it comes to dealing with the terrorist threats.

So I look forward to discussing these issues with the Secretary
today, and I thank her for appearing.

Chairman LIEBERMAN. Thanks very much, Senator Collins.

Secretary Napolitano, thank you once again for being here, and
we welcome your testimony now.

TESTIMONY OF HON. JANET A. NAPOLITANO,! SECRETARY,
U.S. DEPARTMENT OF HOMELAND SECURITY

Secretary NAPOLITANO. Well, thank you, Chairman Lieberman,
Senator Collins, and Members of the Committee, for the oppor-
tunity to testify today. I have a more complete statement that I ask
be included in the record.

Chairman LIEBERMAN. Without objection.

Secretary NAPOLITANO. I would like to begin, however, with dis-
cussing a topic that is on everyone’s mind before moving on the
principal topic of the hearing.

The operation against Osama bin Laden was an extraordinary
success, not only for the United States but for the entire world.
And I want to join you in commending the men and women of the
intelligence community, the armed forces, and our counterterrorism
professionals who played such an important role in bringing Osama
bin Laden to justice.

But this does not end our counterterrorism efforts. We must re-
main vigilant regrading the threat to the United States posed by
al-Qaeda affiliates or al-Qaeda-like affiliates such as al-Qaeda in
the Arabian Peninsula (AQAP), al-Qaeda in the Islamic Mahgreb
(AQIM), and al-Shabaab, as well as the threat posed by homegrown
violent extremists.

Our security posture, which always includes a number of meas-
ures both seen and unseen, will continue to protect the American

1The prepared statement of Secretary Napolitano appears in the Appendix on page 246.
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people from the evolving threats that we face. We have taken a
number of actions specifically in response to Sunday’s events.
These include issuing advisories to fusion center directors, home-
land security advisers, major city chief intelligence commanders,
private sector critical infrastructure owners and operators, and
other law enforcement entities. We are and have been reviewing all
open cases of potential al-Qaeda core, AQAP, and AQIM operatives
possibly in the United States in conjunction with the FBI. We are
identifying any new targeting rules that should be instituted based
on incoming intelligence. We are continuing to strengthen our re-
current vetting for visa asylum and other benefit applicants and re-
cipients in cooperation with the intelligence community. We are de-
ploying additional officers to non-secured areas at our large air-
ports, the so-called Category X airports. And we are providing addi-
tional information to all air carriers.

Now, as you know, we have recently substituted for the old color
code, which was commonly viewed as obsolete, a new system,
known as the National Terrorism Advisory System, to more effec-
tively communicate information about terrorist threats. Right now
we do not have any specific or credible intelligence that would lead
us to issue an alert under this new system, realizing that under
the new system the baseline is already elevated. In other words,
the baseline assumes a continuing and evolving terrorist threat
against the United States.

We continue to review on an ongoing basis all material seized
during the operation as well as new intelligence that may be com-
ing in, and I stand ready to issue an alert should intelligence or
information emerge that warrants it under the new advisory sys-
tem.

Now, to move on to the main topic of today’s hearing, I am glad
to have the opportunity to speak about the Southwest Border, and
I gather I will now be speaking also about the Northern Border,
because unprecedented resources have been dedicated over the past
2% years, and that has resulted in significant progress being
made. And I also want to discuss the metrics that can be used to
gauge that success.

Now, as I just said, the Administration has dedicated a historic
level of resources to securing the Southwest Border in terms of
manpower, in terms of technology, and in terms of infrastructure.
We have increased the size of the Border Patrol to more than
20,700 agents, more than twice the size it was in 2004. ICE now
has a quarter of all of its personnel in the Southwest Border re-
gion, more than ever.

We have completed all but three miles of the fencing called for
by Congress, and we have deployed thousands of technology assets
along the border. And for the first time, DHS unmanned aircraft
aerial capabilities cover the Southwest Border from California to
Texas, providing critical aerial surveillance assistance to personnel
on the ground.

Furthermore, the actions being taken at the Southwest Border
are being supplemented by critical security improvements at the
Northern Border, including additional Border Patrol agents, tech-
nology, and infrastructure, as well as strong, serious, and strategic
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enforcement of immigration laws in the interior of the United
States.

Now, as someone who has lived most of her life in border States
and who has worked as a public official dealing with border-related
issues since 1993, I can say from personal experience that the steps
that have been taken constitute the most comprehensive and dedi-
cated effort to strengthen border security that our country has ever
deployed. Over the past 2 years, seizures of contraband have risen
in all categories: Drugs, illegal weapons, and illegal bulk cash. Ille-
gal immigration attempts, as measured by apprehensions of illegal
aliens, have decreased by 36 percent in the last 2 years and are
less than one-third of what they were at their peak.

In addition, FBI crime statistics demonstrate that the crime
rates in border communities have remained steady or have dropped
dramatically in recent years, continuing a decade-long trend.

In this sense, I am not the only one, Senator Collins, who has
stated that the border is safer now than it has ever been. The bor-
der city mayors themselves have stated that and are concerned
that the misperception that the border communities on this side of
the border are unsafe is interfering with their ability to attract jobs
and economic development to their own regions.

I am also, I must say, perplexed that the union which represents
some of our Border Patrol agents does not support the success that
the Border Patrol has achieved over the past 2%z years, and I can
only say that I am perplexed. I will not go into that any further.

Now, the significant improvements would not have been possible
without the bipartisan support of this Congress, particularly the
$600 million supplemental appropriations for border security
passed last summer, and I thank you for your continued support
in that regard.

Nonetheless, we still face challenges. This is not a victory lap.
We must continue to build upon the progress we have made. We
remain deeply concerned about the drug cartel violence taking
place in Mexico. We know that these drug organizations are seek-
ing to undermine the rule of law, especially in northern Mexico,
and we must guard against any spillover effects into the United
States. And while our efforts over the past 2 years have led to
progress in every significant metric we currently have, we must
£oc%s on new ways to comprehensively measure results along the

order.

Ultimately, the success of our efforts must be measured in terms
of overall security and quality of life along the entire border region.
Accordingly, I have directed the U.S. Customs and Border Protec-
tion (CBP) to develop a new index supported both by CBP, other
law enforcement, and third-party data to comprehensively measure
security along the Southwest Border and the quality of life in the
region.

As part of this process, CBP is convening a group of independent
third-party representatives to evaluate and refine any such index.
In developing these border metrics, it is important to keep in mind
our ultimate goal, which is to make border cities more secure and
to provide a basis there for economic prosperity.

That is why a new border security index will not only take into
account traditional measures, such as apprehensions and contra-
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band seizures, State and local crime statistics, and overall crime
index reporting, but we will also incorporate indicators of the im-
pact of illegal cross-border activity on the quality of life in the bor-
der region. These can include factors such as traffic accidents in-
volving illegal aliens or narcotics smugglers, rates of vehicle theft
and numbers of abandoned vehicles, impacts on property values,
and other measures of economic activity that can be impacted by
illegal immigration.

Because defining success at the border is critical to how we move
forward, our definition of success must meet several guidelines. It
must be based on reliable, validated numbers and processes, it
must tell the complete and transparent statistical story, and it
must draw upon the priorities of border communities themselves.

The approach currently underway is designed to meet all of these
criteria, and I look forward to working with this Committee on this
important issue.

There are a number of other things I can say, particularly in re-
sponse to some of the GAO numbers that were cited. I think I will
reserve that time for the question-and-answer portion of the hear-
ing. Suffice it to say, however, that many of those GAO statistics
are neither comprehensive nor totally complete with respect to the
efforts that have been undertaken. I look forward to being able to
address that a little bit during the question and answer period.

But with that, Chairman Lieberman, Senator Collins, and Mem-
bers of the Committee, thank you again for the opportunity to tes-
tify. Thank you again for the opportunity to present the case for
border security in the United States.

Chairman LIEBERMAN. Thank you, Madam Secretary. We will do
7-minute rounds of questioning.

I appreciate the comments you made about the state of readiness
of the Department post-bin Laden’s death. I want to ask a few
questions to, I think, hopefully illustrate the seamlessness of our
counterterrorism effort now.

We know that the Navy SEALSs took out of that bin Laden com-
pound in Pakistan an enormous amount of data, computer systems,
and the rest. I assume that as this material is gone over, anything
related to homeland security will be shared immediately with your
Department.

Secretary NAPOLITANO. It is being shared.

Chairman LIEBERMAN. Great. Second, I want to sort of highlight
what I believe I heard you say, which is that although you have
not raised the National Threat Advisory System alert—and you are
right, it is very important to point out that in one sense the change
that you put into effect just last week, the new system, has us al-
ways at a state of alert.

Secretary NAPOLITANO. That is correct.

Chairman LIEBERMAN. We are always at a state of alert. The
judgment you make in changing that would be to raise it to an ele-
vated state of alert and then one that is imminent, where there is
imminent danger?

Secretary NAPOLITANO. We have a Counterterrorism Advisory
Board that is comprised of all of the members of the intelligence
community that are constantly reviewing the intelligence coming in
as it relates to the homeland. And then they analyze it for whether
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a threat is either elevated from the norm or it is so specific and
credible that it actually reveals an imminent threat.

At that point, an advisory would be issued. It has three parts,
tells people as many facts as we can. It tells them what they can
do to protect themselves or their families from the threat. It tells
them what they can do to help us with regard to the threat. For
example, we may be looking for certain types of vehicles, certain
types of other things. And it tells them where they can go to get
consistently and continually updated information.

So, rather than the colors, which did not communicate any infor-
mation, the new system is designed to communicate information.

Chairman LIEBERMAN. And just to clarify, the fact that you do
not have specific and credible evidence and, therefore, have not
raised the alert level to elevated does not mean that the Depart-
ment has not taken additional steps in the days since Osama bin
Laden was killed. And in your testimony today, you indicated that
there was increased security at ports of entry, including airports.
And I do not know that you mentioned seaports, but I assume that
is included. Is that correct?

Secretary NAPOLITANO. That is correct. We have surged some re-
sources there. In airports in particular, we have also taken addi-
tional efforts at our borders, and as I mentioned, Mr. Chairman,
we are also going back and reviewing all of the pre-existing intel-
ligence with respect to open files against the United States.

Chairman LIEBERMAN. Right. I appreciate that. It is very reas-
suring to know that some of the materials that were seized at bin
Laden’s compound are already being shared with the Department
because it is certainly my impression that bin Laden, himself, con-
tinued to be focused on attacks on the United States of America,
on our homeland. And it may be that the information that was
gathered by the SEALs from his compound will help us hopefully
prevent such attacks.

Let me focus in now on the direct question that we originally
were going to handle, which was border security. We are operating
in a political context here, and I mean that in terms of the body
politic, not partisan politics. We are dealing with how we can form
a consensus to both improve the security at our borders, but as we
said, there has been an equation that many people have articulated
that yes, our immigration system is broken, but we are never going
to have enough support for immigration reform until we can say
our border is secured. So I want to deal with that part of it first.

The Secure Fence Act of 2006 required that the Department of
Homeland Security achieve operational control of the border, which
that 2006 law defined as “the prevention of all unlawful entries
into the United States, including entries by terrorists, other unlaw-
{)ul gliens, instruments of terrorism, narcotics, and other contra-

and.”

Madam Secretary, at a recent colloquium, former DHS Secre-
taries Michael Chertoff and Thomas Ridge and you all agreed that
total operational control over our border is effectively an
unreachable goal, that we are never going to be able to fully seal
off the border from all illegal activity.

If that is correct—and I suspect it is correct—I think we have to
ask ourselves, and I am going to ask you now: What is an achiev-
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able goal in terms of securing our border? And I ask that both be-
cause we have a responsibility to secure our border, but also be
hopeful that it will help us determine what the level of border secu-
rity is we can agree that we need to achieve before we can then
go on to deal with the problem of immigration reform.

Secretary NAPOLITANO. Well, Mr. Chairman, I think two things.
One is that is why we have gone back and said, look, “operational
control” is an archaic term. I think that was testified to by some
of the other witnesses you have had in this area. It is a limited
term of art. It makes for a sound bite, but it does not actually re-
flect the reality of what is happening at the border.

But the fact of the matter is that we need a more quantitative
and qualitative way to reflect what actually is occurring at the bor-
der. That is what I have directed CBP to prepare. But also, Mr.
Chairman, there is a linkage between immigration reform and the
border. They are interrelated, so the notion of this kind of sequenc-
ing does not reflect the reality that with immigration reform on
some of the underlying laws involving visas, temporary workers,
those sorts of things, if you deal with the legal immigration system,
that also has an impact on what is in the illegal immigration sys-
tem.

And so this is a Gordian knot that we must untie, looking at all
of these things together.

Chairman LIEBERMAN. So I take it that what you are saying as
an example is that we may be able to reduce the flow of illegal im-
migrants by altering immigration law, for instance, to provide for
temporary work visas, or perhaps to raise the existing cap on visas
allowed for people coming into the country.

Secretary NAPOLITANO. Indeed, and a category example would be,
for example, agricultural work visas.

Chairman LIEBERMAN. Right. Exactly.

Secretary NAPOLITANO. But there are many others as well.

Chairman LIEBERMAN. Let me just as a final word—my time is
up—thank you for the announcement you have made this morning,
I think, significant, which is that you have directed Customs and
Border Protection to come up with a new index, a new metric for
measuring border security, and in doing so they are going to bring
in outside experts to consult with them. I think that will really
help to inform the debate and allow us to set some goals that are
achievable, that we can meet, and also hopefully create a founda-
tion for moving on to the related question of immigration reform.

Secretary NAPOLITANO. Thank you, Mr. Chairman, and we are
moving as expeditiously as possible on this. It is a bit of an onion
to peel when you actually look at it.

Chairman LIEBERMAN. It is.

Secretary NAPOLITANO. One of the things we want to know, for
example, is how many people have been deterred or prevented from
crossing illegally by the measures we are taking. And it is very dif-
ficult in all areas, but especially here, to measure a deterrence
number, to get the denominator in that way. And so we have to
have other factors we look at from which we can reasonably say
and reasonably extrapolate that we now have a safe and secure
border region that also facilitates the flow of legal commerce, trade
and tourism, and the like.
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| Chairman LIEBERMAN. Right. Thank you very much. Senator Col-
ins.

Senator COLLINS. Thank you, Mr. Chairman.

Madam Secretary, let me first just start on the border security
issue because you made a comment that you were expecting to talk
about the Southwest Border but would talk about the Northern
Border. Just to clarify, our title of this hearing of “Securing the
Border” and our witness letter made very clear we were talking
about all the borders.

Secretary NAPOLITANO. And I am ready to do that.

Senator COLLINS. So I just do not want those watching this hear-
ing to have a misleading impression.

Secretary NAPOLITANO. Indeed.

Senator COLLINS. Let me just start with a December GAO report
that looked at a number of border security issues, and I know you
are familiar with it. It was in this report that GAO quotes DHS
as reporting that the terrorist threat on the Northern Border is
higher given the broad, expansive area with limited law enforce-
ment presence. The GAO also went on to say that DHS reports net-
works of illicit criminal activity in the smuggling of drugs, cur-
rency, people, and weapons between the two countries.

Now, the vast majority of trade and travel between the U.S. and
Canada obviously is legitimate, and we do not want to impede that
legitimate travel and trade. But that is one reason I am such a
supporter of Operation Stonegarden. It allows for joint operations
that truly are a force multiplier for the Federal Government as
well as helping State, county, and local law enforcement.

So I truly do not understand, in light of DHS’s own assessment
that the terrorist threat is higher from the Northern Border and
that there is significant criminal activity and smuggling of drugs,
people, and weapons, why the Administration year after year tries
to restrict Operation Stonegarden to just the Southern Border.

Secretary NAPOLITANO. Well, if I might discuss some of the meas-
ures that are ongoing at the Northern Border that I think are not
captured in the December GAO report, the Northern Border is dif-
ferent than the Southwest Border in the sense that you have some
big areas, urban areas, where a lot of traffic goes back and forth,
and then you have huge expanses of very sparsely populated farm-
land, to which Senator Tester could testify.

So our design for the Northern Border is different than the
Southwest Border, and our Northern Border strategy is different as
well. It is much more technology dependent, for example. So we are
adding more systems up there that can detect low-flying aircraft.
Also, our partnership with Canada has really evolved over the past
months so that you had Prime Minister Stephen Harper and Presi-
dent Obama themselves announcing a joint vision for a perimeter
involving Canada and the United States, and greater cooperation
with Canadian law enforcement on both sides of the border. And
that is going extraordinarily well. For example, we are looking at
being able to integrate their own sensor and radar feeds into our
system as well.

With respect to Operation Stonegarden, there are some Oper-
ation Stonegarden monies that have been allocated to the Northern
Border, but, Senator, in terms of looking at where the need is
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greatest—because I only get so much and we only get so much—
measured by what the local law enforcement is asked to do, the
overtime, the maintenance of vehicles, those sorts of things that
Operation Stonegarden is designed to help pay for, I will acknowl-
edge that the priority has gone to the Southwest Border, and it
probably will continue to do so.

Senator COLLINS. Well, I would just suggest—and I understand
the problems of the Southwest Border are severe, and that is why
we have so many more border agents there, and we should. But
this is a program that is not an expensive program that allows you
to do more than you otherwise could, and it is DHS’s own findings
that warn about the terrorist threat from the north and the smug-
gling.

Let me in my remaining time switch to a different issue, and
that is the Visa Security Program. I have been watching this pro-
gram for many years, since 2002, I think, when it was first estab-
lished, and the fact is we are just not making much progress. ICE
personnel have only been deployed to 19 of the 57 highest-risk
State Department posts around the world, and this program is an
example of one where we can stop people from getting visas in the
first place. And it is an example of the kind of coordination that
you have advocated and helped advance across department lines
and that this Committee has always promoted. So, to me, it is very
disappointing that the President’s budget request is unchanged
from last year for this program.

Are you going to be able to cover more of these high-risk posts
given a flat budget?

Secretary NAPOLITANO. I think in the fiscal environment, one of
the things we were asked to do was to see if there are current func-
tions we are performing that we could continue to perform or even
enlarge if we could figure out another way to do them. The Visa
Security Program, as you acknowledge, requires an agreement with
the State Department, and I will acknowledge there have been
some issues there. I think we are working our way through them.

But the other thing I tasked ICE to do was to figure out a way
in which we could provide the same sort of double-check service on
a visa remotely by using now some of the information technology
systems we have in place. And I believe, Senator, that this year we
will be able to do that and expand our visa eyes and ears in that
fashion.

Senator COLLINS. Thank you.

Chairman LIEBERMAN. Thanks very much, Senator Collins.

In order of appearance, the next Senators would be Senators
Tester, Johnson, Landrieu, and Pryor. Senator Tester.

OPENING STATEMENT OF SENATOR TESTER

Senator TESTER. Yes, thank you, Mr. Chairman, and it is always
good to see you, Madam Secretary. I appreciate the trips to Mon-
tana to look at the Northern Border and see the challenges up
there. I also very much appreciate the statement you made earlier
today when talking about Osama bin Laden, that this is not a vic-
tory lap; this is about getting a job done and moving forward, mak-
ing sure we are diligent on our security in the war on terror, and
it is about some very difficult decisions that were made. And you
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were a part of that, and you need to be credited for that, and I
want to thank you.

The other thing that I wanted to talk about really quick, because
the Ranking Member talked about this a lot, was Operation
Stonegarden, so I am not going to dwell on it a lot, but I do want
to just simply refresh on what you just said, and that is, there
would be Operation Stonegarden grants available to the Northern
Border.

Secretary NAPOLITANO. Yes, there are Operation Stonegarden
monies available, Senator, but they are not in the same amount as
for the Southern Border.

Senator TESTER. And I understand that, and when we are talk-
ing about Operation Stonegarden and limited amounts of money,
are you able to take into account, as the head honcho, the potential
money that the Operation Stonegarden dollars could save in man-
power and be able to use some of that money saved from manpower
to further expand that program? Are you able to do that within
your budget?

Secretary NAPOLITANO. Yes, and that is an analysis we are using
for all our grant funding. I will say, Senator, that one of the things
that we have been doing over the past weeks is looking at the fiscal
year 2011 budget agreement, which cut a lot of the grant funding
that we have for anti-terrorism grants and looking at, well, how do
we prioritize, how do we make sure the money is going to where
it is best used to reduce risk, realizing that we will never totally
eliminate risk. And we are doing the same with Operation Stone-
garden.

Senator TESTER. At least can I get your reassurance that when
2012 comes around there will be dollars, whether Operation
Stonegarden or some other grant, there will be dollars to be able
to develop partnerships with local law enforcement agencies up on
the Northern Border?

Secretary NAPOLITANO. Senator, it is fair to say that through Op-
eration Stonegarden or other grants there will be dollars available,
but the whole universe of grants, when you add them up, is less
than it was last year.

Senator TESTER. Yes. We may or may not be able to help with
that.

Border interoperability: There is a demonstration program. I was
pleased that DHS announced a round of grants through that dem-
onstration program on interoperability. I think that it is critically
important that people are able to communicate, as you well know,
with what just transpired, how important that is.

As we move forward, is DHS looking to expand upon this pro-
gram? And if so, how are they going to expand to help increase
communication abilities between the very same people we are talk-
ing about through Operation Stonegarden?

Secretary NAPOLITANO. Well, we have a whole different set of
funding streams for interoperability, and the answer is yes. And I
will also say that this is an area where the Northern Border is a
particular issue because of the large amount of rural territory that
has to be covered. And from an interoperability standpoint, that is
really our most difficult problem in some respects. Urban areas, we
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pretty much have ways to deal with the urban areas of the country,
but the rural expanses of the country are more difficult.

Senator TESTER. These overstays—and I am just going to touch
on it a little bit. The Chairman and Ranking Member also touched
on it. You had talked about Prime Minister Harper and President
Obama getting together and having a meeting and a joint vision.
Is there anything being done to be able to share information on
visa overstays in that regard?

Secretary NAPOLITANO. That is something we have discussed.
There is nothing concrete at this point, but I have met with my
counterpart several times about this. And let me, if I might,
though, go to a point that was made about the GAO saying that
only 3 percent of our resources go to visa overstays. That is an ex-
ample of only looking at one account which is 100 percent devoted
for visa overstays. But the fact of the matter is that a lot of our
programs capture visa overstays. Secure Communities, for exam-
ple, which picks up those individuals who have been arrested, also
picks up visa overstays. And so the 3 percent is not really an accu-
rate reflection.

Senator TESTER. And I understand that. I mean, it is difficult,
but I will tell you that folks who come in legally and then forget
to go home, I think it is a huge problem, and I think the Chairman
brought it up. And anything we can do, whether it is developing
relationships with Canada, Mexico, or anybody else, to help you in
that regard to remind them to head back, I think, is critically im-
portant.

Also there are sham universities. Recently I called for an inves-
tigation into sham universities that manipulate immigration laws
to bring people in, totally back-door, thousands of folks. Are you
aware of these schools? And is the Department taking any steps to
remedy that?

Secretary NAPOLITANO. Yes, we have had a whole initiative out
of the U.S. Citizenship and Immigratin Services on the sham uni-
versity issues, and we have actually dealt with several of the
shams, so absolutely.

Senator TESTER. Good. Thank you for that.

First of all, I appreciate Commissioner Alan Bersin’s work with
that as far as—well, there are some issues about allowing planes
to land at the Great Falls Airport with fewer passengers. The di-
rector of Great Falls Airport is going to be coming here and meet-
ing with, I believe, Commissioner Bersin and other senior folks
over at the CBP, and I would hope that would be a productive
meeting.

I do not ask this as a question, but I just appreciate your efforts
in working together to solve the problem. I think it is a big prob-
lem, quite frankly, from my perspective, and I think it is a problem
that can be handled at your end giving guidance to folks on the
ground. So thank you for that.

Secretary NAPOLITANO. We will work with the Great Falls Air-
port Authority. If they want to land more international passengers,
as I understand it, they need to do some different things at the fa-
cility. They are landing 20 to 29 passengers now by flight. They
want to go to 56.
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Senator TESTER. Yes, well, I think it can be worked out, and I
think that the bottom line is that—well, I will just put it this
way—there is no need getting into the specifics.

Secretary NAPOLITANO. We will try, yes.

Senator TESTER. I appreciate that.

Secretary NAPOLITANO. Absolutely.

Senator TESTER. You talked about an elevated state of alert,
which is what we are on now, correct?

Secretary NAPOLITANO. We are always on that, yes.

Senator TESTER. Was it increased after the events of Sunday?

Secretary NAPOLITANO. No, we did not issue a separate advisory,
except I think it is important to note that we began immediately
putting out intelligence products to fusion centers, State and local
law enforcement, transportation authorities, and the like so that if
they wanted to take any individual actions, they could do so.

Senator TESTER. Well, it was interesting. Just as a sidebar, I had
to fly into Minneapolis Sunday night and flew out Monday morning
to get here earlier than I could normally out of Montana, and it
seemed to me that the Transportation Security Administration
(TSA) was in a more elevated state. I saw people walking around
in places I had never noticed them before. Lines were much longer.
I thought maybe the job being done at security was more thorough.

Did they do that on their own, or did you give them instruction,
or did somebody give them instruction?

Secretary NAPOLITANO. No. That is correct, Senator. TSA surged
some resources for a few days until we could see what the intel-
ligence outcome was from what was seized at the compound.

Senator TESTER. Very good. Well, once again, I just want to
thank you for your leadership. I very much appreciate it, and it is
good to have you in front of the Committee. Thank you.

Secretary NAPOLITANO. Thank you, Senator.

Chairman LIEBERMAN. Thanks, Senator Tester. Senator Johnson.

OPENING STATEMENT OF SENATOR JOHNSON

Senator JOHNSON. Thank you, Mr. Chairman. Madam Secretary,
welcome back.

Secretary NAPOLITANO. Thank you.

Senator JOHNSON. I would like to pick up a little bit on what
Senator Tester was just talking about, the increased threat level.
I just want to understand why we are not increasing the threat
level. It sounds like we will only increase it under the new system
if thlere is a specific threat as opposed to just a generalized threat
evel.

Secretary NAPOLITANO. If there is specific credible intelligence of
a threat, yes, an advisory would go out. It can be elevated or it can
be imminent. The idea or the thought behind this—and this was
the product of a bipartisan commission co-chaired by former FBI
Director William Webster and Fran Townsend, who was President
Bush’s Homeland Security Advisor, and then there were a number
of experts on the commission. The idea is, instead of just putting
out a color, to actually give people information. An advisory itself,
if we elevate, might be restricted to, say, a particular transpor-
tation sector or it might be restricted to a particular area of the
country. And they are designed to expire on their own in 2 weeks
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so that we do not continually add advisory on advisory on advisory
with the effect that nobody really pays attention anymore.

Senator JOHNSON. But if you increase the threat level, that does
imply that certain actions are being taken, correct?

Secretary NAPOLITANO. There would be certain actions taken as-
sociated with increased threat levels, yes.

Senator JOHNSON. And if there was ever just a generalized in-
crease in the threat level, it would be in relation to an action, the
successful capturing and killing of Osama bin Laden, correct? I just
do not quite understand why we would not be increasing the threat
level here over a short period of time.

Secretary NAPOLITANO. First of all, this is an ongoing evaluation,
but at the time of the capture of Osama bin Laden, and as of yes-
terday, there was no specific credible threat of specific retaliation
other than generalized there may be something that happens.
Under that generalized sense, we already lean forward; we already
ask people to help, if they see something to say something. We al-
ready have police departments doing suspicious activity reporting.
We already have resources deployed at areas that have been of par-
ticular interest historically, like aviation. So that already happens.

The idea behind the advisory system is that if we need to elevate
a particular area or a particular sector of the country, that goes
out, and we provide them as many facts as we can, and we provide
then what we want people to do, how they can help the govern-
ment, and how they can stay consistently informed. And if you go
to disasteralerts.gov, there is a template for the advisory system
and a briefing on how it works. It is new, and that is why I think
people are still making that adjustment.

Senator JOHNSON. Well, let us go on to border security. The last
time you appeared before the Committee, I was trying to determine
what we needed to do to secure the border, and one of the ques-
tions I asked you is: If it is a problem with resources, what would
it cost to actually secure the border? And your answer was: We
have enough resources.

So taking off from that point, do you have in your mind a mul-
tiple-step process—I mean, what are your priorities in terms of,
you say you have the resources, now what steps are you going to
take to actually get the border secured?

Secretary NAPOLITANO. Well, they will be different between the
Southern and Northern Borders. As I mentioned to Senator Collins,
these are very different areas to secure. But it is a combination of
manpower, technology, and infrastructure. And we are constantly
looking at a number of measures to adjudicate whether we are get-
ting results for the investments we are making.

And when you ask me whether we have enough resources, I real-
ize and I think we all realize that we are in an era of depleted re-
sources, and I have to figure this out, recognizing that in all likeli-
hood there is not another $600 million supplemental that is going
to come my way for the border.

So how do we make the best use of what we have? Well, we in-
sist on accountability. We insist on producing results. And now I
am insisting that the CBP develop a better way to measure those
results.
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Senator JOHNSON. I am a little confused. Do you have enough re-
sources or don’t you?

Secretary NAPOLITANO. I believe, Senator, that with the re-
sources we have and the resources that the President has re-
quested, which will sustain the record level of resources at the bor-
der—we have never had these kinds of resources at the border. So
the key is not more. The key is sustainment. So with those, with
the supplemental we already have and annualizing the supple-
mental, which is what the President has asked be done in fiscal
])Oreag 2012, we will be able to continue our efforts at securing the

order.

The question is and the challenge for the Committee and Senate
will be making sure we have a fiscal year 2012 budget from which
to work because if we have to go back to a continuing resolution,
we will have some problems.

Senator JOHNSON. I am a numbers guy, so I am liking the idea
of some overall metric because in preparing for this hearing, there
is just an awful lot of numbers, there is a lot of data. Turning that
into real information, I mean, is the concept here that we are going
to have an overall single number index? And is that going to be by
region? Is that going to be for the entire country? What is your con-
cept in terms of a threat assessment or securing the border type
of index?

Secretary NAPOLITANO. I am waiting for CBP—they are already
in this process—to come back to me, but I believe i1t conceivable
that we would have two different indices, one for the Northern Bor-
der and one for the Southern Border, because they are different.
But I do not think we have concluded that. And the index may be
a range, which would reflect overall efforts at the border.

What I know for sure is looking at apprehensions alone does not
cut it. Using the anachronistic term “operational control” also does
not cut it. We need to have something more qualitative and quan-
titzllltive that you can use in allocating resources and we can use as
well.

Senator JOHNSON. Even at the Southern Border, there is a vast
difference in terms of our level of success, correct? Wouldn’t you
gvang to have that index region by region along the different bor-

ers?

Secretary NAPOLITANO. Well, we would anticipate using it sector
by sector. I mean, there is a big difference between, say, the Yuma
Sector, which is very isolated and in which there is a lot of military
land, and the Tucson Sector, which is the busiest and is the one
where we are putting the most resources right now. So even within
one State—albeit the Yuma Sector crosses a little bit into Cali-
fornia—we see a difference. So that is why I think any kind of
index will probably have to reflect some sort of range.

Senator JOHNSON. Thank you. Thank you, Mr. Chairman.

Chairman LIEBERMAN. Thank you very much, Senator Johnson.

Just to come back to the threat level, we are all getting accus-
tomed to the new system, though I think it is an improvement.
Well, let me put it this way: We are always on alert, and so the
question is do we raise it to elevated. Right now, after Osama bin
Laden was killed, you have not raised it to elevated for the reason
you state. There is not specific and credible evidence of a threat
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against the U.S. homeland. However, you have taken additional
steps.

So just for clarification—I do not want to belabor this—when you
go to elevated, if you did, does it mean that the government is tak-
ing additional steps or that you are calling on the citizenry to be
more alert, or both?

Secretary NAPOLITANO. Both.

Chairman LIEBERMAN. Both.

Secretary NAPOLITANO. And it also corresponds to additional ef-
forts by State and local responders as well.

Chairman LIEBERMAN. Right.

Secretary NAPOLITANO. And so in instituting the new system, one
of the things we did was to work a lot with police departments and
so forth around the country as to what elevated would mean.

We are always at a state of alert. We are always calling on the
citizens to, as we say—and it is a very easy to remember slogan—
if you see something, say something. And our actions are predi-
cated on the fact that we are always on alert.

I will also say that the decision to raise or not to raise is based
on recommendations from the Counterterrorism Advisory Board,
which is comprised of representatives from all of the intelligence
community and is constantly reviewing what is coming in. And
right now, given the material obtained from the compound, they
are meeting at least once daily to go through everything to advise
me as to whether, yes, we should raise it.

Chairman LIEBERMAN. That is really important, both the clari-
fication—but, again, I come back to the fact that our system is real-
ly working seamlessly now so that you are getting real-time infor-
mation from the material seized at bin Laden’s compound in Paki-
stan, and you are evaluating it every day to determine whether you
see anything in that information that would lead you to raise the
threat level.

Secretary NAPOLITANO. More precisely, Mr. Chairman, the
Counterterrorism Advisory Board is receiving that, and other infor-
mation as well.

Chairman LIEBERMAN. Right.

Secretary NAPOLITANO. I mean, it constantly comes in, and they
are constantly analyzing it. Instead of meeting sporadically, they
are meeting regularly and really in an ongoing fashion now in rela-
tion to what happened on Sunday. And if they provide me with or
advise me that, Secretary, this is what we have and we think this
means that you should elevate the alert system that already exists,
then I will act.

Chairman LIEBERMAN. That is very good to hear. I think the sys-
tem is working as we would want it to.

Let me go to the visa overstay question and the report that was
issued yesterday by GAO. I know you have taken issue with at
least one segment of it in terms of, you might say, the accuracy or
clarity of the information. The report did say—and this is the part
that was most troubling to me—that the US-VISIT program has a
backlog of 1.6 million potential overstays that were identified but
which have yet to be processed. So let me ask you to talk about
that a little bit.
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To the best of your knowledge, is that accurate? How are the po-
tential overstays identified under the current system?

Secretary NAPOLITANO. Well, let me, if I might, explain what is
happening and what we are doing to improve the system. Visa
overstays are another form of illegal immigration. I mean, once you
have overstayed your visa, you are in the country illegally just as
%f you had come across the border. I mean, you have broken the

aw.

Just as we do with people who have crossed the border and with
visa overstays, we are appropriated enough money to remove about
400,000 people a year from the country, and that is probably a
small percentage of those who are in the country illegally total.

Chairman LIEBERMAN. And that 400,000 is specifically on the
overstays?

Secretary NAPOLITANO. No. Total.

Chairman LIEBERMAN. Total of overstays and illegal entry?

Secretary NAPOLITANO. Yes. If you really cost out what it costs
to remove somebody who is in the country illegally, we get enough
money between ourselves and the Justice Department to remove
about 400,000 people. And so we have set priorities. Who are the
ones we really want to make sure we get?

First, we want to make sure we get those who fall within our
guidelines for being possible national security threats.

Second, we want to remove those who are violating criminal laws
in addition to the immigration laws.

And then we want to, third, deal with those who are fugitives—
and this is not really so much a removal process as dealing more
effectively with those who we pick up right at the border who are
gaming the system and going back and forth.

Now, when we get a visa overstay—and there are systems set up
now that tell us or reveal to us that somebody is a possible over-
stay—the first thing we look at is who of those fall within our
guidelines for being a possible national security threat. I do not
want to say in an unclassified setting what those guidelines are,
but they exist. All of those individuals are sent to another unit
within ICE to be vetted and found. So we have 100 percent in that
category.

Chairman LIEBERMAN. Let me stop you there just to ask, what
is typically the way under the current system—just for the record—
the Department finds out that somebody has overstayed their visa?

Secretary NAPOLITANO. It can be a number of ways. One is if we
have no record of exit.

Chairman LIEBERMAN. Most logical, right?

Secretary NAPOLITANO. So right now, in the air environment,
which this all started not because of land crossers but air.

Chairman LIEBERMAN. Right.

Secretary NAPOLITANO. We now can match or no-match about 89
percent of all travels to an entry and an exit. So 89, 90 percent.
The question is the remaining 10, and we do not have a match for
them. And then if they fall within our national security guidelines,
100 percent of that category would go to an ICE unit to be vetted
and found and investigated. So we start there.

The second category are those who have violated criminal laws,
who are dangerous to the public safety, and we do a similar process
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there. Now, there the institution of Secure Communities is really
helping us because it is identifying for us those who are in the
country illegally who are also in jail.

Chairman LIEBERMAN. What can you do and what can we do to
help reduce both the backlog of those who are identified as poten-
tial overstays but not processed and also, of course, to more effec-
tively identify people either prior to coming in who seem to be com-
ing in with the intention of overstaying, or to do better at finding
the people? This is a larger question, a wrap-up question in a way
on this subject. But if you take the 40-percent number and you
take the lower number that we hear for estimates of illegal immi-
grants in the United States, 10 million, that means 4 million peo-
ple are here because they came in legally and overstayed their visa.
And as you just said—you are absolutely right—once you overstay
your visa, you are as illegal as somebody who illegally crossed the
border. For instance, if somebody hires you, that is illegal.

Secretary NAPOLITANO. Right.

Chairman LIEBERMAN. So how can we better deal with this part
of the illegal immigration problem?

Secretary NAPOLITANO. Well, I think, Mr. Chairman, it is impor-
tant to recognize that we have to have priorities because, as I said
before, we get enough money to remove 400,000, so now we have
to go from 4 million, and that is just on the visa overstays, plus
the illegals who cross the border to the 400,000. That is why set-
ting basically prosecution priorities is key.

The plain fact of the matter is most of the visa overstays, they
are here illegally, but they are being drawn because they can work
here. So that is why border security and immigration reform are
so connected, because the plain fact of the matter is that a number
of these individuals, if they could get a different kind of visa or a
longer visa tied to employment, you would not put them in that 4
million category. So we want to take off the top national security,
criminals, and fugitives.

Chairman LIEBERMAN. That is fair, and I think that is the right
thing to do. I am over my time, but I just want to ask one more
question while we are on this. I want to ask who are the people,
do we know, who are more likely to overstay their visas and then
become illegal immigrants? Are they coming from different parts of
the world even though their motivations may be similar, which is
to work here, rejoin family, or the like?

Secretary NAPOLITANO. That is a question to which I do not know
the answer. In other words, you are asking are the demographics
different for the overstays versus the illegal border crossers?

Chairman LIEBERMAN. Right. We assume that most of the illegal
immigrants are coming in illegally. They are illegal immigrants be-
cauze they came in illegally. They have come across the Southwest
Border.

Secretary NAPOLITANO. That is right.

Chairman LIEBERMAN. And probably there are a lot of reasons
for that. The interest in coming over is greater by far than the
number of legal visas that bring them in.

Secretary NAPOLITANO. Well, and the other thing is recognize
that the vast majority of people who are coming into our country
illegally or coming legally and overstaying are coming for purposes

VerDate Nov 24 2008  11:20 Feb 27,2012 Jkt 067122 PO 00000 Frm 00087 Fmt6601 Sfmt6601 P:\DOCS\67122.TXT SAFFAIRS PsN: PAT



82

of employment or they are related to somebody who has come over
to work. And so all of the systems that are designed to really deal
with the interior enforcement issue would help. E-Verify helps. In-
creasing—and this will take legislation, and that is why I say all
these things get knit together. Increasing the penalties on employ-
ers who consistently hire illegal labor and adjusting the elements
in the burden of proof which makes those cases so unnecessarily
difficult, that also would be very helpful because then you are deal-
ing with the demand driving illegal immigration as well as the sup-
ply.

Chairman LIEBERMAN. Thanks very much. I thank my colleagues
for their patience. Senator Collins.

Senator COLLINS. Thank you, Mr. Chairman.

Madam Secretary, I want to return to the issue of the threat
level because as I listened to my two colleagues question you about
that—and I thought about the comments of the Director of the Na-
tional Counterterrorism Center (NCTC) that we can expect at-
tempts to retaliate—I am wondering why we are not increasing the
threat level. It seems to me that until a further assessment is con-
ducted of the intelligence, including a full exploitation of the mate-
rials and data seized at the compound at which Osama bin Laden
was living, it would be prudent to increase the threat level, not to
the highest level but you have revamped it in a way that I believe
makes sense, but to acknowledge that we are in a situation where
we are at risk. And so I am curious why given Michael Leiter’s
public comments, given the fact that we have yet to do a full ex-
ploitation of the materials from the compound, and given the fact
that we are still doing an assessment of the reaction to Osama bin
Laden’s death, we are not taking what to me would be a prudent
step of increasing the threat level.

Secretary NAPOLITANO. Well, Senator, I think we are always ask-
ing people to be alert. We are providing additional intelligence
products into the law enforcement community and to the private
sector so they could take whatever actions they deem prudent. We
are constantly evaluating whether we should issue a special advi-
sory, and NCTC is part of that group that makes that rec-
ommendation.

So on an ongoing basis now, it may come to the point where we
say in this area for this we are going to issue an elevated alert,
but I think we want to be careful here. We do not want to say be-
cause we suspect, and reasonably so, that at some point there may
be retaliation that we go ahead and put the Nation into an alert
status without more information than we currently have. That
could change. It could change tonight. It could change tomorrow.
But the whole idea behind the new system is to say, look, we are
always on alert, we are always facing risk. The threat of terrorism
is always with us, and we are never going to be without it, even
with the death of Osama bin Laden. We have other members of al-
Qaeda, we have AQAP, we have AQIM, we have al-Shabaab, and
that does not even count the homegrown terrorists who we are
quite concerned about just from a lone wolf standpoint in par-
ticular. But that does not mean that under the new criteria we
issue an elevated threat.
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Now, as intelligence comes in, as things are digested—and that
is happening on a real-time, seamless basis—that may very well be
adjusted. But I think for the Nation to keep paying attention to
these alerts, we want to really make sure they are tied to some-
thing that is specific.

Senator COLLINS. I appreciate your explanation of the process.
From my perspective, it just still seems prudent to temporarily, at
least, elevate the threat level until the assessment is completed.
But I understand your point.

You have mentioned just now and earlier the threat of a lone
wolf attack, and as you know, this is an issue that this Committee
has devoted countless hearings over the past few years, and as part
of our Fort Hood investigation and report, we called upon the Ad-
ministration to create a strategy to ensure a unity of effort among
Federal departments and agencies and the development of a spe-
cific strategy to counter radicalization within our country. If you
look at the plots over the last 2 years, they have largely been do-
mestic plots by people who have been inspired by al-Qaeda, but not
in most cases directly linked to al-Qaeda.

I would appreciate this morning an update on the development
of those Federal strategies to counter domestic radicalization and
to ensure a coordinated effort.

Secretary NAPOLITANO. Yes, we have looked at this from what do
we do to prevent somebody who has been radicalized from success-
fully carrying out an act of violence, and we have concluded that
the best way for us to intervene is to support through grants and
other programs local police in kind of neighborhood policing strate-
gies that reach out to the community in the same way that we
dealt with gang violence during the crack epidemic, where we real-
ly focused on police on the street who were intimately known by
the neighborhood. You develop that flow of information because
there was an underlying foundation of trust. And the Department
of Justice and the Community Oriented Policing Services (COPS)
program has also worked on that.

So out of that conclusion, we said, well, we should have a cur-
riculum that really focuses on what are the behaviors that indicate
that somebody has become radicalized, and radicalized to the point
of violence. So working with police across the country, we devel-
oped a training curriculum. We have beta-tested it already at the
Federal Law Enforcement Training Center (FLETC). We are put-
ting people through it now. There is a curriculum at FLETC, and
then there is a training module that can be used at home so that
you do not have to travel to FLETC. So that is ongoing as well.

We continue to look for other ways, but we are really going to
focus on is how can we empower local law enforcement in par-
ticular to prevent a lone wolf from being successful.

Senator COLLINS. Thank you. Let me just say that I was very
pleased to hear you mention the “See something, say something”
campaign. The Chairman and I had to work so hard to get that
through when it came to the transportation sector, and without the
Chairman’s willingness to stand up against many on his own side
of the aisle, we never would have suffered. So I hope your com-
ments mean that you will endorse the broader bill that the Chair-
man and I have introduced, which would provide immunity from
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civil lawsuits to individuals who in good faith report suspicious ac-
tivity to the authorities. They would not be protected if it were not
in good faith because right now the law that we wrote only applies
to the transportation sector.

Secretary NAPOLITANO. I would be happy to look at that, Senator.

Senator COLLINS. Thank you.

Secretary NAPOLITANO. And if I see something, I will say some-
thing. [Laughter.]

Chairman LIEBERMAN. I only supported Senator Collins’ proposal
because it happens to be right. [Laughter.]

Chairman LIEBERMAN. Senator Johnson.

Senator JOHNSON. Well, thank you again, Mr. Chairman.

I do not want to beat a dead horse here, but let me take just one
more stab at this threat advisory. The purpose of an advisory is to
signal to the American public that something has changed. I mean,
if we are always on the same constant level of alert, that just de-
grades over time. So, again, I am just kind of scratching my head.

Secretary NAPOLITANO. Well, if I might, Senator, that was the
problem with the color code because we were always at orange and
nobody paid any attention. The purpose of the advisory, in my
view, is to communicate facts and information so people know what
to do. So if we elevate the advisory, it will be accompanied by infor-
mation. What are the facts that we can disclose? What can people
do to protect themselves and their families? Where do people go to
get updated information? How can people help us help them?

So it is not just to be alert. We are always on alert. That is the
elevated base. But now we would be providing additional facts
based on the intelligence we receive that tells people what to do.

Senator JOHNSON. I get that. Let us move on.

Let us talk a little bit about where the threat of terrorism sort
of intersects with border security. I have read some relatively
alarming statistics about percentage of non-Hispanic apprehensions
at the border. Can you speak to what are the real facts and what
are the stats by region?

Secretary NAPOLITANO. Yes, we are looking at that right now be-
cause one of the things we have seen is an uptick in a category
called OTMs—it means “other than Mexicans”—illegal immigrant
apprehensions in one of the Texas sectors. It has gone as high as
one in three recently. Many are from east India, the country of
India, and we are trying to get to the bottom of what is the traf-
ficking route, what is the demand, what is happening there. And
in this setting, I would just prefer to say we have seen that trend
over the last few months. We have devoted some additional re-
sources to that trend, and we are trying to get to the bottom of it.

Senator JOHNSON. Have we increased our alert level in terms of
those apprehensions now in light of recent events?

Secretary NAPOLITANO. No.

Senator JOHNSON. Do you think we should?

Secretary NAPOLITANO. Senator, if I am advised by the Advisory
Board on the intelligence side that we should, I will do that.

Senator JOHNSON. I did make a trip down to the Tucson corridor
there, and went down to the border by Nogales. You talked about
manpower and infrastructure, and I am a little concerned. You
know, obviously, we want to protect the border, and so we have put

VerDate Nov 24 2008  11:20 Feb 27,2012 Jkt 067122 PO 00000 Frm 00090 Fmt6601 Sfmt6601 P:\DOCS\67122.TXT SAFFAIRS PsN: PAT



85

a lot of resources into Border Patrol. But I am a little concerned
about the Customs and Border Protection agents. We are building
a lot of infrastructure down at Nogales. I think even with the cur-
rent infrastructure I am concerned about the staffing levels there.
Can you just speak to the relative staffing between Customs and
Border Protection versus Border Patrol?

Secretary NAPOLITANO. Well, the supplemental that was passed
provided for several hundred more port officers to use on those ad-
ditional lanes and so forth. And so they are in the process of being
deployed right now. It is another reason why I am concerned about
our fiscal year 2012 budget request. The President has asked that
those additional port officers be annualized, that they become part
of our base. And that is necessary because we need that legal trade
to move; we need those lines, those wait times to be shortened. We
have been investing in some major improvements and enlarge-
ments on some of these ports, and that means more lanes to cover.
We want to keep some of them open more hours, and that also
means more coverage.

And so right now we are watching that very carefully. We have
been hiring up on the port officer side, and we want to annualize
that hiring.

Senator JOHNSON. I do want to say I was very impressed with
the professionalism and dedication of the agents down there. I real-
ly was. I mean, that was comforting.

Secretary NAPOLITANO. That is great. It is a hard job.

Senator JOHNSON. It is.

Secretary NAPOLITANO. It is a very tough setting.

Senator JOHNSON. It is very hard. You have to remain vigilant.
I was impressed.

Secretary NAPOLITANO. Great.

Senator JOHNSON. I was intrigued by Senator Lieberman’s com-
ments about smart immigration policy. Can you just speak to what
your concept of that would be and how that would really affect our
illegal immigration problem here?

Secretary NAPOLITANO. Well, as I mentioned, one of the big
draws for illegal immigration is the demand for illegal labor, and
the current laws on employer sanctions are very minimal. They do
not give us a great deterrent on the investigation and prosecution
side, and so I think those need to be looked at as well as the ele-
ments of proof that we are forced to demonstrate or that the Jus-
tice Department is forced to demonstrate.

I think we should be looking at the different types of visas that
are offered and look at streamlining and enlarging the visa cat-
egories that we have, particularly on the temporary visa side. And
then we have to have some way to parse the population that is al-
ready in the country illegally given that we are only given the re-
sources to remove about 400,000 people a year, and we want to
focus on those who are security threats, who are criminals, who are
fugitives—in other words, those who fit in those kinds of priorities.

Well, once we fill those priorities there are still millions of people
left. What are we supposed to do? So that is where really the tough
part comes in, but I believe the President would support a program
to get those people out of the shadows, regularized, identified, and
for those who are there, if they can earn their way to citizenship
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by paying a fine, getting in the back door behind people who are
attempting to use the system legally, or figure out some way to do
that. That has been the hardest part of the immigration issue be-
cause that has been viewed as amnesty.

Senator JOHNSON. Let me go back to the step process of securing
the border. I am assuming from what you have said already that
the first step is really measuring, getting the metric. Correct?

Secretary NAPOLITANO. I think that is an initial step, yes.

Senator JOHNSON. Once we have that metric, what is the next
step?

Secretary NAPOLITANO. I think then we need to be concurrently
looking at what is the intersection between interior immigration
enforcement, what is going on in immigration generally, and what
is happening at the border. The border is only one part of this en-
tire problem, so we need to be looking at the intersection between
that and the border metric at the same time.

Senator JOHNSON. Thank you. Thank you, Mr. Chairman.

Chairman LIEBERMAN. Thank you very much, Senator Johnson.

Senator McCain has just arrived. I do want to state for the
record, I know he was very interested in this hearing, and I know
he was not able to be here until now because Senate Intelligence
and Armed Services Committees both met with Admiral William
McRaven today.

Incidentally, Senator Collins and I are going to ask Admiral
McRaven if we can have another briefing for those of us who had
to be here. Admiral McRaven is head of the Special Operations
Command which oversaw the SEALs that carried out the assault
on Sunday.

So, with that, I thank Senator McCain for coming by and call on
him now.

OPENING STATEMENT OF SENATOR MCCAIN

Senator McCAIN. Well, thank you, Mr. Chairman, and I apolo-
gize, Madam Secretary. I was at this briefing by Director Leon Pa-
netta and Admiral McRaven, and I apologize for being late.

Madam Secretary, I am interested in your comments about the
hardest part with the things that we need to do. Again, Senator
Kyl and I have introduced legislation which we believe would be
sufficient measures to secure our borders. We have never had on
your part or the part of the Administration serious sit-down nego-
tiations on this issue.

Now, I understand the President’s zeal for immigration reform,
and yours, but as I have said on numerous occasions, I have seen
this movie before. I saw it in 1986 when we gave amnesty to 2 mil-
lion people and said we would secure the borders, and we have not.
When there are still 171,000 people apprehended in one year cross-
ing our Tucson border, in the view of most observers that is not a
secure border.

We have a plan that can do that, and sometimes my friends from
other parts of the country and other people think that maybe Sen-
ator Kyl and I and a lot of our constituents, particularly those who
live in the southern part of Arizona, are a bit intransigent.

I received a briefing from the High Intensity Drug Trafficing
Area (HIDTA) program staff—two of them—that there is between
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100 to 200 spotters sitting on mountains in southern Arizona, in-
side the borders of the United States of America, spotting for drug
cartels, who then get the drugs up to Phoenix and—in the words
of HIDTA, not mine—distribute them. Phoenix is the drug distribu-
tion center for the Nation with the exception of some parts of the
State of Texas.

Now, I do not think that that is an acceptable situation. Perhaps
you do. It was not my assessment of the situation. It was the as-
sessment that was given to me—100 to 200 spotters sitting on
mountains inside the State of Arizona guiding the drug cartels as
they bring the drugs to Phoenix and then distribute them through-
out the country. That, at least to the constituents that I talk to of
mine, is not an acceptable situation.

Then in an act that I still do not understand, the National Guard
is withdrawn from the border. I go down to the border, and I ask
the Border Patrol, the HIDTA people, and I ask the U.S. Attorney:
How important is the role of the National Guard? “Indispensable.”
That is the word they use.

And then we are supposed to believe that the Administration is
serious about securing our borders. Well, I do not think so.

So I would hope that we could understand that when any State
has 100 to 200 spotters, members of drug cartels, inside their bor-
ders guiding drug cartels as they bring drugs to Phoenix, Arizona,
and then distribute them throughout the Nation, with the excep-
tion of some parts of Texas, that that is not a situation that I
should expect my constituents to tolerate.

So I guess it is more of a statement that I would seek your re-
sponse. The border is not secure. The Yuma Sector is secure. There
are many other areas. There have been improvements. I do not
doubt that. But I was in Douglas, Arizona, a few weeks ago, and
we saw a film of what had happened about 3 nights before—SUVs
with flashing lights on the road right next to the fence, take a left
turn, stop, and let loose a fusillade of bullets killing 5 people and
wounding 13. That is a serious situation, and some of those bullets
fly across the border. And these mass graves are obviously some-
thing that has shocked the Nation. And all of it has to do with
drugs that are moving into the United States of America.

So, again, I would hope that we could have some serious con-
versations rather than meetings with various interested groups
and see if we cannot sit down and take the necessary measures
that are clearly there in our view that could assure our citizens of
the country that our border has a reasonable level of security and
maybe move forward in order to achieve that.

I would be interested in your response.

Secretary NAPOLITANO. Well, thank you, Senator, and your con-
stituents used to be mine, and I spent a lot of my life on these bor-
der-related issues, and so I think we share the same values and the
same goal. Let me take on four of the points that you have made
and help provide you with some information.

First, with respect to the National Guard, they have not been
withdrawn. They are at the current force level they have always
been this year, and the Administration has not made a final deci-
sion about whether to continue to deploy them.
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One of the issues is who pays for the Guard, and we have asked
our appropriators twice to allow us to reprogram funds to pay for
the Guard and to continue to pay for the Guard at the border. And
that reprogramming has been denied. This Committee may want to
look at that issue. It would be very helpful for sustaining the pres-
ence of the Guard. But, again, like I said, I asked our appropri-
ators, and it was denied last year. We would renew that request.

On the 10-point plan, Senator, many of those things we are doing
or are close to doing, there is a fiscal cost to it. I think your own
numbers show it to be over $4 billion, and the issue, I think, is
whether some of the items there are the most cost effective way to
reach the common goal that we share. I want to have that discus-
sion with you and work with you on that.

On the spotters, now I speak as the former Chair of the Arizona
HIDTA, and I speak as the former U.S. Attorney and Attorney
General. I know the Vekol Valley very well. I have asked the Bor-
der Patrol because I have been down there myself several times in
the last few months. “Where are the spotters that I keep hearing
about?” And the answer I receive is that there are a couple hun-
dred tops from which a spotter could act, but they are not sitting
there, 200 drug spotters. And we are now deploying technology into
that area to enable us to pick up more individuals involved in the
drug trade than we already are. So I would really be interested in
seeing if we can clarify that particular point.

And then, last, on the number of illegals coming across the Tuc-
son Sector, I agree with you, I do not like that number either. It
is dramatically down from what it used to be. It is down 35 percent
from what it was when I started as the Secretary. But we are going
to continue to put resources into that sector until we get that and
drive that number down even further.

The part of this hearing that you missed—and I will be happy
to set up a private meeting with you about—is developing a real
border metric that takes into account apprehensions, typical crime
statistics, but also other measures that give us a better overall
sense of what is happening at the border because I think there is
a general consensus that the apprehension number in and of itself
is not a complete measurement.

Senator McCAIN. Well, thank you. I am fascinated by your com-
ment that they could not tell you where these spotters are. They
probably cannot tell you exactly where they are because otherwise
they would get them. But the fact is they are absolutely, totally,
factually correct. They are there, and everybody knows they are
there. And for you or your staff to deny that they are there is sort
of symptomatic to me of the lack of really recognition or apprecia-
tion of the problems that exist along our border.

Secretary NAPOLITANO. Senator, with respect, there is no one
who has spent more time working on this Arizona issue than I
have over the past 2 years, and we will continue to drive the num-
bers down——

Senator MCCAIN. There is no one that has spent more time on
the issue than I have, Madam Secretary, long before you were gov-
ernor and long before you were Secretary, and I am told by the law
enforcement people from the sheriffs up to the U.S. Attorney that
there are between 100 and 200 spotters sitting on mountains in Ar-
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izona. And for you to dispute that is a big problem you have be-
tween yourself and them. And it should be clarified.

Secretary NAPOLITANO. Well—yes, let us clarify it.

Senator MCCAIN. So if you want to say that it is not true, that
is fine with me. But it happens to be true, and it happens to be
a huge problem, and it also happens to be that Phoenix, Arizona,
in their view, and other experts’ view, is the distribution center for
drugs around this country. So maybe you want to deny that, but
the fact is that it is. And so, again, if you want to change the ma-
trix, fine, change the matrix. But on the ground, in Arizona, on the
border, we see people still living in an environment that they are
not living secure lives. And we had witnesses before this Com-
mittee who testified to exactly that, ranchers and sheriffs of the
counties along the border—Larry Dever and others.

Secretary NAPOLITANO. Well, if we are going to get into the sher-
iff discussion again

Senator MCCAIN. See, you may not trust the word of Larry Dever
and these other sheriffs. That is fine. You may dispute them. We,
in Arizona, trust them because they are the elected law enforce-
ment officials that are there dealing with these issues every single
day. And I know the facts on the ground, and I agree that there
have been improvements, and I am grateful for those improve-
ments. But I would argue they have not kept up with the esca-
lation of violence on the other side of the border.

And I go back to my original point that I made at the beginning
of my comments. I think that it would be great if at least once for
the Administration to come and sit down with us who are in border
States, not just Arizona but New Mexico, Texas, and California,
and see if there is some kind of way we could work out a way to
get our borders secured. And maybe then it would be of some ben-
efit to all of our constituents. Please respond.

Secretary NAPOLITANO. Well, Senator, look, the issue is a lot
more complicated, and what we need to do at the border is exactly
what we are doing, and more so and sustain it. It is more man-
power, it is more technology, it is more infrastructure. It is adding
air cover, which we now have across Arizona, which we did not
have before. It is also, though, related to interior enforcement. It
is having the ability to identify who is in our jails that are also in
our country illegally and being able to remove those.

The ability to have consequences for all who cross illegally, that
is important. I grant you that. Doing the same thing in every sector
that you do in a small sector like the Yuma Sector may not be the
best way to achieve that. That is a discussion we ought to be hav-
ing.
So I look forward to sitting down with you, and we will go point
by point through the plan. We have some options I would like you
to consider. As I mentioned before, your challenge to me at our last
hearing was: What is a border metric? What is something that we
can measure that would say we have a secure border? And you
asked me that question. So I have directed CBP, I said, “Look, we
need to create a metric that makes sense, that measures all of
these things.” And we can include, and probably will, all of the
drug activity and so forth.
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I must say, however, that let us not get into a debate because
some sheriffs say the situation is better, and some sheriffs say it
is not. Most mayors say it is better, but there are a few who say
it is not. We have to look at the entire border and create a safe
and secure border region that legitimate trade and travel can use
because Mexico is the second or third largest trading partner for
22 States of the country. And we do not dispute that is the goal.
We just have some differences on how we measure and how we get
there.

Senator McCAIN. Well, I do look forward to sitting down with
you on this issue before the election season gets too polarizing, but
I think it is important because I think we are on the right track,
and I have clearly stated that there have been improvements. But
I think we have some more to go.

Would you indulge me one other comment?

Chairman LIEBERMAN. Sure.

Senator MCCAIN. Madam Secretary, this is an entirely different
subject—I continue to get complaints from people who are subject
to this physical pat-down. We really ought to try to work on some
kind of technology that would not be necessary for our inspectors
to go through. It is just very invasive, and I have heard all the rea-
sons for it, but it seems to me in a country like ours we could de-
velop some kind of technology that would make something like that
unnecessary. Some people feel it is really embarrassing and
humiliating, and I certainly understand their complaints.

Secretary NAPOLITANO. Senator, I understand them as well, and
I receive them as well. Three things:

One, we are investing in research and technology. The research
cycle is not an immediate cycle, but we are investing and working
with national labs and others on better technology.

Two, I have asked and TSA is moving to a more risk-based ap-
proach to how we screen. Part of that will lead to what my third
point, which is we want to enlarge trusted traveler type programs
where people have a biometric card, then they can go through simi-
lar to what we use for pilots now, anyway, and we are looking for
ways to scale that up.

Senator MCCAIN. Well, thank you, Madam Secretary, and I look
forward to continuing our spirited dialogue.

Secretary NAPOLITANO. I enjoy them, too.

Chairman LIEBERMAN. And may I say, those of us who are not
from Arizona enjoy them, too. [Laughter.]

I actually want to thank both of you for the exchange, and you
both agree that things are better along the border, and you both
agree that they are not good enough. And I think your announce-
ment today that you have directed the CBP to develop a new met-
ric, a new index for judging, for reaching a conclusion of whether
the border is secure and how to make it more secure is very impor-
tant.

Beyond your official announcement to an earlier question, in typ-
ical Napolitano style you said, and I paraphrase: The existing sys-
tem of judging border security by the number of apprehensions
“does not cut it,” and the existing definition in law of “operational
control” of the border does not cut it either. I agree with you, and
I think you have the opportunity here now to develop a new stand-
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ard of border security that is much more accurate and effective and
can be a basis for a meeting of minds between people on different
perspectives, both on the question of border security and on the re-
lated question of immigration reform. And I really urge you for-
ward. I hope you will engage Senator McCain and the other Mem-
bers of Congress from the Border States, and the governors, whom
I know you know well. And if you have room in any of those meet-
ings for a guy from Connecticut, I would be honored to be invited.

Secretary NAPOLITANO. We will make you an honorary Border
State Senator.

Chairman LIEBERMAN. Thank you.

You both know this better than I do. This is a really important
question, and it ties directly to the other important question of im-
migration reform. And Senator McCain is right. I may be quixotic
in saying this, but we still, in my opinion, have a chance in this
session to try to achieve some significant improvement in border
security and in a related way some what I called earlier “smart im-
migration reform.” And I hope we try every opportunity to do that.
And the two of you are critical in whether that is possible or not,
so I thank you both.

Senator Carper.

OPENING STATEMENT OF SENATOR CARPER

Senator CARPER. As Joe Biden would say, “From your lips to
God’s ears.” That would be great.

Madam Secretary, nice to see you. Thanks for your leadership
1anc}1 your commitment and hard work and that of the team you
ead.

Secretary NAPOLITANO. Thank you.

Senator CARPER. One of the things I have been focused on is def-
icit reduction. They look at cutting spending and they look at rais-
ing taxes. And I focus more on a third and a fourth idea; and the
third idea is how do we promote economic growth to help us in our
efforts and what kind of smart investments can we make in the
workforce, infrastructure, and research and development (R&D)
that could be commercialized on the R&D side to create the prod-
ucts and innovations that we can sell around the world. So that is
a focus of mine.

My other focus is really on creating what I call a culture of thrift
in the Federal Government to replace what some might describe as
a culture of spendthrift. We talked about it a little bit in our cau-
cus luncheon just yesterday. And I like to say that everything I do,
I know I can do better. I think the same is true of most of us. We
were just talking about in this exchange you had with Senator
McCain trying to find ways to do better. I like to say if it is not
perfect, make it better.

I think we need to look in every nook and cranny of the Federal
Government and ask a question of almost all Federal programs,
whether domestic, discretionary, or entitlements, is there a way to
get a better result for less money or maybe a better result for not
much more money?

And with that, and in the spirit of that thought, I just wanted
to ask you about the Department of Homeland Security’s Secure
Border Initiative. It was created, as I recall, to bolster our South-
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ern Border with a variety of high-tech technologies, with physical
infrastructure, and with border enforcement officers, and we have
all supported that stuff. The program was, I think, designed to se-
cure some 700 miles of the Southern Border by, I think, the year
2005 at a cost, I think, close to $900 million. I think this includes
both the new metal fencing and some of the various surveillance
technologies.

What has troubled me the most with respect to this program is
the technology component, and I am told that of some 700 promised
miles of various surveillance equipment, we have deployed maybe
50 or so miles of the anticipated 700, and this at a price of about
$750 million. At least this is what I have been told.

I understand you have frozen that program, the Secure Border
Initiative, to try to identify a smarter and more cost effective way
forward, and I just want to ask you to take a couple of minutes
here today to discuss with us, if you would, how we can get a better
bang out of the taxpayer’s buck in this regard and what you see
we ought to be doing going forward in this regard.

Secretary NAPOLITANO. Thank you, Senator. The so-called SBInet
program I did freeze. It was not proving to be cost effective. One
of the reasons why was because it presumed that you could have
one fixed sort of technology to use across the border at tremendous
cost. And so we ended it at one small sector, and what we have
done is say let us buy off-the-shelf mobile technologies that are
available now that we can equip our men and women with now.
And that will differ depending on what sector you are in because
you will have different types of geography, different populations,
and so forth.

So every sector along the border has to develop their technology
plan for how they will use the funds freed up by not investing in
the SBInet system.

I asked for the technology plan first from Arizona because it had
the greatest need. That is in. We are making those procurements
now. And then we are moving border wide over the course of the
year.

Senator CARPER. And how will you measure success as we go
down this new path?

Secretary NAPOLITANO. Well, it is the question that has domi-
nated the hearing today, but a number of ways, one of which obvi-
ously is apprehensions both of individuals but drugs, drug traf-
fickers, so forth. One is the ability to be a force multiplier so that
we are able, once we spot somebody, to immediately go out and
pick them up. Those are the kinds of things that would be added
to the mix.

Senator CARPER. Just about every day we see more violence
along our border with Mexico. I think we are partly to blame for
that, and part of this is the exchange of drugs for guns. We are
somewhat complicit in that exchange, unfortunately. I was down
there about a little over a year ago, and I had a chance to go along
the border, not in Arizona but over on the California side and talk
to a number of the folks that are working down there, in some
cases at real jeopardy to their own safety. My understanding is we
are having patrol agents that are being shot at more frequently,
patrolling some of the harshest terrains on our continent. And then
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we have a new trend, and it is a disturbing trend. We have had
agents actually being killed by drug traffickers and by cartel mem-
bers. It is also beginning to become less safe for Americans trav-
eling to some of these cities across the border.

Could you just describe for us your assessment of the escalating
violence along the border? And is it safe to say that this violence
has—I am tempted to use the word “officially”—officially spilled
over into the United States?

Secretary NAPOLITANO. The states of northern Mexico have been
experiencing a serious increase in violent crime, especially homi-
cides, over the last several years related to the determination by
President Calderon to take on the cartels, a determination with
which we agree and are supporting in any way that we can, and
also cartel-on-cartel violence as they fight over ever more limited
territory.

In Juarez, for example, I think Juarez must be one of the one
or two highest homicide rates in the world right now. But it has
also spread to other states, Tamaulipas, Sonora, and so forth.
When I say a safe and secure border region that border—on our
side we have about 7 million people who live along the entire bor-
der. There is a much higher number who live in Mexico along the
border. So we are really working with Mexico—in fact, we met with
their leadership last Friday on a number of cross-border strategies
to increase safety.

Our men and women in the Border Patrol have very dangerous
work, and any way we are supporting them, making sure they are
well equipped, well trained, and have support, you have given us
the resources to help do that. That is very important.

I would say, however, that while we have had isolated instances
of violence that have come into the United States from northern
Mexico, if you take a step back and look at everything, the police
reports, the arrest reports, the numbers, etc., they do not indicate
that officially we have a plague of spillover violence.

Senator CARPER. All right. Thanks.

Mr. Chairman, my time has expired. Could I just ask for one
more minute?

I have been at another hearing, as some of my other colleagues
have, so I missed your testimony. Would you just take a minute,
give me some good take-aways from what you had to say in your
testimony, just maybe one or two points that I ought to just walk
out of the room——

Chairman LIEBERMAN. You are back as U.S. Attorney or Attor-
ney General, and the Judge is giving you——

Secretary NAPOLITANO. I am giving a summation.

Chairman LIEBERMAN. A summation of your argument, right.

Sgnator CARPER. You have both been Attorneys General, haven’t
you?

Secretary NAPOLITANO. Yes. They were both great jobs.

Senator CARPER. Would you say it is the greatest job you have

had so far?

Secretary NAPOLITANO. I would say I have always had great jobs.
[Laughter.]

Senator CARPER. I would say you have, too. And so have the rest
of us.
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Secretary NAPOLITANO. I would say that we talked about Osama
bin Laden and that we have current and seamless exchange of in-
telligence right now, and if I am so advised, I will raise the advi-
sory level. But I have not been so advised.

On immigration, that we have more resources at the border than
ever before, at both borders, and different strategies at both bor-
ders, but they continue to be works in progress. We cannot deal
with border security without dealing also with interior enforcement
and immigration reform. They are related.

Senator CARPER. All right. Thanks so much. Good to see you.

Secretary NAPOLITANO. You bet.

Chairman LIEBERMAN. Thanks, Senator Carper.

Madam Secretary, thanks for your testimony. You have been re-
sponsive to our questions. You have been informative and very
helpful. My confidence in you continues to rise.

Secretary NAPOLITANO. Thank you. I appreciate it.

Chairman LIEBERMAN. We will keep the record of the hearing
open for 15 days for additional statements and questions.

And with that, the hearing is adjourned.

[Whereupon, at 12:07 p.m., the Committee was adjourned.]
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I® Chairman Joseph 1. Liecberman, ID-Conn.

Opening Statement of Chairman Joseph Lieberman
“Securing the Border: Building on the Progress Made”
Homeland Security and Governmental Affairs Committee
March 30, 2011
As Prepared for Delivery

Hearing will come to order. [ want to thank our witnesses and everybody else who’s here. This is part of
a continuing series that we’ve been doing on this committee on oversight of our border security operations. This
one is important because of the range of witnesses before us and the work Mr. Stana and GAO has done. We're
going to follow this with two more hearings on the southwest border in which we’re going to have some state and
local officials in and then Secretary Napolitano will be with us after that.

The question of border security continues to be important to our country in various ways. This morning
we began a different series of hearings, taking a look at the institutions of our government created after 9/11 to
better protect our country. Tn and in that case we’ve done an enormous amount to increase border security in the
sense of stopping terrorists and the instruments of terrorism from coming into our country, with some success.

1 was struck in the testimony that has been filed for this hearing about the interest in the question of what
is border security. One series of definitions comes from the Secure Fence Act in which they list the elements of
operational control, with regard to terrorism and its tools. Narcotics and its contraband are obviously quite
important when you consider that the FBI said in testimony before this committee that the number one organized
crime threat in America today is from Mexican drug cartels.

Obviously the Mexicans say that we’re creating a problem for them with guns flowing the other way. Of
course probably the most politically sensitive and controversial aspect of border security is the security of not
knowing that people are coming into the country illegally.

We have spent a lot of money and time increasing the resources we’ve devoted to border security. Some
numbers the GAO has supplied:

In Fiscal Year 2004, when the Department of Homeland Security first existed, we had 10,500 agents to
patrol the land borders. In Fiscal Year 2010 we had double that, 20,000 agents at the land borders.

In Fiscal Year 2004 we had 17,600 agents inspecting travelers at air, land and sea points of entry. That
went way up by Fiscal Year 2010. -

The expenditures more than doubled, from $5.9 billion to $11.9 billion for personnel, infrastructure and
technology.

The question we constantly ask is what do we get as a result of these investments and how do we measure
the results.

One of the standards that is used a lot is apprehensions and it has an odd and kind of inverse effect that’s
always struck me as kind of problematic. As the number of agents go up, the apprehensions go down and
generally speaking we’ve felt that tells us there are fewer apprehensions because the number of people trying to
cross over illegally has gone down. Although, as others have pointed out, the data is problematic because it
tracks events rather than people. So if a person is apprehended more than once a year it’s counted more than one
time.
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At different times in the past decade, the border patrol has cited both increases and decreases in
apprehensions as a sign they’re more effective. Either they’re apprehending a higher percentage of people
coming across the border or their operations have reduced flows.

There’s a recent RAND report that says “commonly reported border patrol measures, such as numbers of
illegal immigrants apprehended or miles of border under effective control, bear only an indirect and uncertain
relationship to the border control mission, making them unreliable management tools.” So that leads me to want
to engage you in seeing if we can find a better way to measure security at the border. In terms of illegal
immigration, the common sense measurement would be how many people are trying to come across the border
and how many are actually getting in.

This question of border security continues to be important to us in all the ways I’ve stated-—the organized
crime threat posed by Mexican drug cartels; the terrible violence in Mexico, some of which has threatened border
communities within the United States; and then in terms of illegal immigration, both because when there is a law
we have a responsibility to enforce s to the best of our ability, but also in context of the congressional
environment. We continue to have the reality of no less than 10 million people who are here as undocumented
immigrants and T think there’s a widely held conclusion that improving border security is a precondition to
coming back and dealing with illegal immigration. Ms. Meissner actually suggested in prepared testimony that
maybe it should go the other way that fixing the problem of undocumented immigrants may help us secure the
border or better contro! the flow of illegal immigrants.

It’s an important hearing, I thank the witnesses, you come with extraordinary experiences and I welcome
your testimony.

<30«
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Thank you for calling this hearing today. 1 believe that it is appropriate and imperative that early
in this Congress we take stock of the progress made along our southern border.

I recently returned from a visit to the Arizona/Mexico border, While at the Douglas Port of
Entry, I was shown video taken three days earlier of a cartel-led execution in Auga Prieta,
Mexico, mere yards from the Douglas Port of Entry. In the video, three trucks of men armed with
fully automatic weapons sped down a busy street flashing police lights. After cordoning off a
busy city block, they began shooting, firing over an estimated 400 rounds, killing an estimated
five and wounding 17. This level of violence is new to Agua Prieta.

Ten years ago, we could not have anticipated the headlines that routinely appear in newspapers
today, throughout the country, detailing the dangers along our southern border. For example, on
March 3", Reuters reported, “Police link Arizona beheading to Mexican drug cartel;” the
January 5™ headline in The Los Angeles Times declared, “Mexico’s Drug Violence Respects No
Borders;” and a March 6" headline in The Associated Press , “Gunmen kill 3 at bar near US
consulate in Juarez.” While our border with Mexico has always seen some level of illegal
immigration, it has not seen the powerful threat of deadly violence that exists today as a result of
Mexico’s ongoing war against its drug cartels.

Fortunately, the extreme levels of violence in Mexico that has resulted in the killing of 36,000
Mexicans over the past four years has not spilled over into our border towns but many in Arizona
fear it is getting closer.

As the witnesses today will testify, we are seeing progress along our land borders. 1 have
witnessed this progress myself, particularly in the Yuma Sector, which as seen a dramatic
reduction in the number of illegal border crossers. In the Tucson Sector, it appears illegal traffic
has slowed due to the continuing economic recession, the increased numbers of Border Patrol
agents, and the deployment of National Guard troops, and increased use of consequence
programs like Streamline.

But progress is not success. And we are far from success in the Tucson Sector. As you will hear
from the GAO, only 129 of the 873 miles of southwest border are considered to be under
“operational control”. Additionally, the success our law enforcement agencies achieve at
protecting our cities and towns, are often made at the expense of citizens that live in more rural
areas. Just as the pressure applied by Border Patrol in Texas and California drove illegal traffic
to Arizona, the efforts in Douglas, Nogales, and Yuma are sending the human and drug
smugglers across Arizona’s ranches and farmlands, particularly in eastern Arizona.

This is why many people in southern Arizona feel like they are living in a no-man’s-land,
abandoned by the Federal government and this Administration. It does not help that last year
David Aguilar, deputy commissioner for Customs and Border Protection, was quoted in The
Arizona Republic as saying that the border is not a fence or a line in the dirt, but a broad and

1
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complex corridor. “It is,” Aguilar explained, "a third country that joins Mexico and the United
States."

By comparison, the improvements made in the Yuma Sector over the past few years have been a
great accomplishment. Despite some peoples recollections, this progress was neither easy nor a

foregone conclusion. Lest you forget, last decade, the Yuma Sector was as out of control as the

Tucson Sector. Now it is viewed as a real success.

According to Border Patrol agents on the ground in Yuma, the formula was straight forward:
surging the National Guard, increasing the number of Border Patrol agents, building double and
triple layer fencing, and instituting consequences, like Operation Streamline, for those that come
across illegally. 1believe we can replicate the success that was made in Yuma in the Tucson
sector.

On a final note, the announcement by the Administration last week regarding the removal of the
National Guard currently deployed to the border is disappointing. Everyone I talked to in
Arizona about the National Guard not only wants the Guard to stay on the border but to see its
deployment expanded. According to federal law enforcement officials, the National Guard has
been “indispensable.” Their words, not mine. So it leaves me wondering why members of this
administration, who claim that they want to make every effort to secure border, insist on taking
two steps backward by removing the Guard prematurely.

Again, thank you for calling this hearing today.

#itH
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Mr. Chairman, Ranking Member and Members of the Committee, thank you
for the opportunity to testify on the border security challenges that have been of
great concern in the United States over the last decade.

First, let me make it clear that we have made progress as a nation in
strengthening our border security. Since I had the honor of serving as the nation’s
first and only Undersecretary for Border and Transportation Security, progress has
been accomplished in terms of human resources, technology, intelligence fusion,
and state and local cooperation.

In terms of progress, let me be more specific. Since the Department’s
challenging early days, the number of border patrol agents has doubled to 20,700
agents. The number of border liaison officers who work with Mexican counterparts
has increased 500%. Most significantly, the number of border patrol apprehensions
has decreased by 36% in the last two years, which is an indication of the growing
effectiveness of our border efforts. This committee has played a significant role in
this progress. Without a doubt, more needs to be accomplished, but the progress
should be noted.

The U.S. Visit program, which requires a biometric check for our
international visitors from visa countries, is a success story. It was implemented
under strict deadlines given by Congress, and it has dramatically improved the

security and integrity of our immigration system. But there remains a gaping hole
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in border security so long as we do not have the capacity to know when a visa
visitor leaves the country. WE MUST ADOPT AN EXIT SYSTEM WITH
GREATER URGENCY. [ urge Congress to enact firm deadlines for the

Department of Homeland Security to implement an exit system,

Now, let me emphasize 3 essential priorities necessary to control our
borders:

1. Accelerate the resources necessary to control our Southern border;

2. Monitor and enforce the law on visa overstays; and

3. Reduce the power and pull of the market place for illegal

employment.

Despite the success that has been achieved in border security, the fact is that
our government has operational control of less than half of the 2,000-mile
southwest border. While our control of the border has increased at the rate of 126
miles per year, it is still woefully inadequate, and our efforts at border enforcement
need to be accelerated. The deployment of resources should be done intelligently.
We need not build a fence across every inch of the SW border, but rather, we
should use a combination of physical fences and barriers, human resources, and
technology.

Next, we must remember that visa overstays account for approximately 45%

of the illegal immigrants in our country. The threat to our rule of law and the

integrity of our immigration system is not just the hundreds of thousands of illegal

3
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border crossings each year; it is also about the hundreds of thousands who enter
our country lawfully but remain illegally through visa overstays. This is just as
much a part of border security as agents on the Southwest border. Our border can
be breached even more easily by getting a lawful visa and remaining in the United
States after the visa expires, as evidenced by the 9-11 terrorists. At present, we
have no effective way to tackle this challenge. On paper, the solution is simple:
have every visa visitor who departs the country check out using biometrics. But we
know this is no easy task. While Undersecretary I worked to develop pilot
programs at airports and land borders on the exit system. It was difficult then and
I know Secretary Napolitano has found it equally challenging. In fact, the
Department has announced it is no longer pursuing the biometric exit system. It is
very clear to me that this solution will never happen without the leadership,
mandate and oversight of Congress.

In 2003, Congress was clear in its direction to build the aforementioned
entry system. It was first to be built in our airports and seaports and then at our
land borders. The timelines were clear and the oversight was ubiquitous. As a
result, the system was completed on time and within budget. The same type of
commitment and strict deadlines need to be assigned to the deployment of an exit

system.
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The third element of border security is interior enforcement. While we
always need to give ICE the necessary resources to enforce our immigration laws
within our country, it is just as important to give employers the tools needed to
make sure the person they are hiring has a legal status in this country. While we
have made significant strides in this area, it is still short of a fully verifiable real-
time electronic system. This should be our goal. When a non-U.S. citizen considers
all the risks and expense of illegal entry, and also realizes that once in the country
they will not be able to work, that person will be less inclined to attempt illegal
entry.

When this type of capability is deployed, the magnet will lose its drawing
power. In other words, attempts to illegally enter and exploit the United States will
not be worth the risks. Our border resources can then be deployed more efficiently
and we can focus on the greatest threats to our nation.

I want to thank the leadership of this Committee in the U.S.’s efforts to
secure the border. Without the continued commitment of individual members on
this panel, the progress made to date would not have been realized. And without
your future leadership, we will not achieve the control of our borders that a nation
founded on the rule of law deserves.

Finally, it is important to recognize the dedication and sacrifice of those
brave and patriotic border patrol agents who risk their lives to secure our country
each day. Border Patrol Agent Brian Terry recently gave his life in the line of duty
at the border, and for this his family deserves our gratitude and support.

Thank you.
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Mr. Chairman and Members of the Committee, thank you for the invitation to appear before
you today on a subject that is of critical importance to the security of the nation and to the
viability of our immigration system. My name is Doris Meissner and  am a Senior Fellow
and Director of the U.S. Immigration Policy Program at the Migration Policy Institute (MPI),
an independent, non-partisan policy research organization in Washington, D.C. I served as
Commissioner of the U.S. Immigration and Naturalization Service (INS) from 1993-2000
and have been engaged in immigration matters for more than 35 years in government and
now in non-governmental policy research roles.

My core message today is to urge the administration and the U.S. Department of Homeland

Security (DHS), working with Congress, to define what constitutes effective border control

and establish measures of effectiveness for managing and assessing border-control efforts.
Clear definitions and indicators of what constitutes effective border control are essential as
a basis for promoting a more informed public discussion and broader consensus about the

effectiveness of border enforcement, especially along the Southwest border.

Let me explain. The need for effective border enforcement and control may be the most
widely shared point of agreement in the national immigration debate. For more than 15
years, and particularly since Sept. 11, 2001, both Democratic and Republican
administrations and Congresses have allocated unprecedented levels of resources to
strengthen border enforcement, particularly at the Southwest land border with Mexico. Yet,
we have very little basis for assessing the return on that investment, and it would seem that
many Americans have yet to grasp how much enforcement at the border has been
strengthened.

The buildup began in earnest in the mid-1990s. | remember well its origins and driving the
border enforcement agenda. | had hardly adjusted the height of my desk chair as INS
Commissioner when Attorney General Janet Reno returned from a trip to the U.S.-Mexico
border and told me to “do something about the border” as my first and highest order of
priority.

What she had seen was the 12-mile stretch of the border south of San Diego between the
Otay mountains and the Pacific Ocean. Every day at dusk, hundreds of would-be illegal
crossers assembled on the Mexican side of the international boundary, amid food vendors
and smugglers (coyotes) who made a living from the daily traffic, sometimes with sinister
consequences. As darkness came, large groups would run across a wide earthen bowl
known as the soccer field, rushing the small number of Border Patrol agents positioned on
the U.S. side. The agents caught some crossers, but many more got past them, making their
way to Los Angeles, to California’s vast agricultural valleys and to points far beyond.

This section of the border also regularly witnessed banzai runs, when northbound cars
filled with smuggled migrants sped dangerously through inspection lanes at the San Ysidro
port of entry, racing onto the interstate to evade law enforcement. That same interstate was
the scene of countless deaths of migrants attempting to cross multiple lanes of highway
without understanding the danger of speeding freeway traffic.

The Attorney General’s directive underscored my own concerns and experience. My
confirmation hearings in fall 1993 took place on the heels of a special operation in El Paso
carried out by then-Border Patrol Sector Chief Silvestre Reyes, whom we now all know as
Congressman Reyes. As chief, he devised a special operation that directed the bulk of the
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sector’s personnel, equipment and attention to high-visibility forward positions directly at
the border. He demonstrated that it was possible to largely prevent illegal crossings before
they took place, instead of pursuing and attempting to apprehend individuals once they had
entered the United States, which was the modus operandi of the Border Patrol at that time.
Members of the Judiciary Committee and others in Congress urged me to support the El
Paso operation on a sustained basis.

Within weeks, working with the Office of Management and Budget and the White House, INS
and the Department of Justice reconfigured the INS fiscal year (FY} 1995 budget request
and soon forwarded to Congress the first of what has become more than 15 years of major
infusions of people, equipment and technology that Congress has supported for border
enforcement, most directed at the U.S.-Mexico border. We followed up that budget with
Operation Gatekeeper, which began in fall 1994 in the San Diego sector, and then Operation
Hold the Line in El Paso, which built on Chief Reyes' earlier efforts.

The deep institutional experience and expertise of the Border Patrol drove the design of
these strategies to gain control of the border. The operations and resource allocations were
grounded in a new doctrine of border enforcement, known as deterrence through
prevention [of entry]. The core idea, which continues today, has been to build the size of the
Border Patrol to permit the positioning of agents in sizeable numbers as close as possible to
the border in high-crossing areas — and providing them the necessary technology,
equipment and other forms of support to establish and maintain deterrence of illegal
crossings of every kind, whether illegal immigration, narcotics or other forms of criminal
activity.

Today, the Southwest border is a dramatically different place. The soccer field is gone and in
its place — as in many other border locations — are many miles of Border Patrol vehicle
roads and fences, stadium lighting and substantial contingents of agents, backed up by air
support, sophisticated intelligence, ground sensor systems and other technology-based
tracking and detection techniques.

The San Diego and El Paso sectors, the two highest crossing corridors that historically had
accounted for almost 60 percent of apprehensions, now experience only about 20 percent of
apprehension activity. Moreover, apprehension levels that had reached historic highs of
more than 1.6 million in 2000 have now dipped to below 450,000 last year, lows not
experienced since the 1970s. These are dramatic, positive changes.

At the same time, the changes have brought with them important lessons learned and new
challenges; some were anticipated, others not. Among the more consequential are the
following:

* Smugglers of migrants and illegal drugs have shifted and adapted their crossing
patterns in response to enforcement strategies far more quickly than the Border
Patrol has been able to check against. The new routes, albeit across ever more
remote and generally dangerous terrain, have become high-volume crossing
corridors, particularly in Arizona.

« Border enforcement has made it increasingly difficult, more expensive and
dangerous to cross the Southwest border illegally. The result is that once
unauthorized immigrants arrive, they are more likely to remain because of the cost,
danger and risk of apprehension of frequent crossing. Known as “locking-in,” this

2
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dynamic has led to the more rapid growth of the size of the resident unauthorized
population.

* Inan often overlooked fact, about 35 to 40 percent of the unauthorized population
in the United States stems from visa overstayers — individuals who came to the U.S.
with properly issued visas and did not depart as required. No matter how effective
enforcement is at the Southwest border, it is inadequate to deal with this sizeable
segment of illegal immigration. (Analytics on this part of the illegal immigration
phenomenon were first developed in the 1990s and need to be updated and made
public.)

» Until the recent recession, border enforcement swam against the tide of a booming
economy, especially during the 1990s when the United States experienced the
longest sustained period of job and economic growth since World War Il and
perhaps before. There are significant limits to what conventional law enforcement
can achieve in the face of the laws of economic supply and demand.

However, by far the overarching new dynamic has been the Sept. 11, 2001 terrorist attacks
and the imperative for effective border control in the face of a greater threat of terrorism.
The task is a daunting one, when one considers that protecting the nation’s borders involves
geography that includes nearly 7,500 miles of land borders with Mexico and Canada, 12,380
miles of U.S. coastline and a broad array of functions at land ports, seaports, airports and the
visa-issuing activities at U.S. consulates abroad.! During FY 2010, customs and border
officials cleared the entry of $2 trillion in goods,? and on an average day process nearly 1
million passengers and pedestrians.?

As this Committee knows well, creation of DHS in the aftermath of 9/11 was driven in part
by the need to establish an integrated approach to border security as an indispensable
element of U.S. national security. Accordingly, substantial levels of new resources have
flowed to the parts of the immigration system that involve border security. Customs and
Border Protection (CBP), the new agency within DHS charged with securing U.S. borders,
has been allocated the largest share of those resources.

CBP includes the air, sea and land ports-of-entry inspections mission, which is complex and
has traditionally received proportionately less attention and resources than has the Border
Patrol mission. Although resource enhancements for ports of entry have been more modest
than those for the Border Patrol, despite the fact that the 9/11 hijackers came to the United
States through ports of entry — in most cases with legitimate visas — major investments
have been made in United States Visitor and Immigrant Status Indicator Technology (US-
VISIT), a technology initiative that is not part of the CBP budget but that represents a long-
needed and essential tool for inspectors in carrying out their key role in providing border
security.

t Central Intelligence Agency (Cl1A), “The World Factbook,” www.cla. 4 ication e-world-
tactbook/geos/ushtmifiGeo.

2U.S. Customs and Border Protection (CBP), Import Trade Trends Fiscal Year 2010 Year-End Trade Report
{Washington, DC: CBP, 2010),

www.chp.gov/linkhandler/cgov/trade/trade_programs/trade trends/ittett/itt.pdf.

3 CBP, “Snapshot: A Summary of CBP Facts and Figures,”

http://cbp.gov/linkhandler /egov/about/accomplish /snapshot.cit/snapshot pdf.
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Thus, the missions of both Border Patrol agents in their work between ports of entry and
the inspectors at air and land ports of entry have been recognized as being essential to
national security, as well as to immigration and crime control, in a post-9/11 era. Successive
administrations and Congresses have backed up that understanding with substantial
resource investments with the goal of achieving effective border control

Defining What Constitutes Effective Border Control

The United States has made dramatic progress in improving border security over the past
15 years, and at an accelerated pace since 9/11. Today, the Border Patrol employs 20,700

agents, more than double the number from 2004, and CBP’s budget exceeds $11 billion, an
amount that has grown at a comparably rapid rate.

Yet what constitutes effective border control has not been meaningfully defined or debated.
As a result, we have little basis for assessing the return on investment of substantial multi-
year border enforcement expenditures or for conducting an informed debate on the
adequacy of today’s border enforcement strategies and results.

In addition, disagreements about border control that are based on unexamined assertions
about the adequacy or inadequacy of current efforts have contributed to a continuing
stalemate in Congress over the broader immigration reform agenda.

Opponents of comprehensive immigration reform legislation argue that control of the
border must be established as a pre-condition for broader reforms. Reform proponents
maintain that effective border control can only be achieved with broad immigration reform.
In both cases, “border control” is undefined.

Moreover, lawmakers “keep moving the goalpost,” as Homeland Security Secretary Janet
Napolitano has observed.* Secretary Napolitano has also argued that DHS will never be able
to “seal the border” in the sense of preventing all illegal migration.$

In making that point, she has presented an alternative view of border control from the one
set out in the Secure Fence Act, which Congress enacted in 2006. That statute calls for
“operational control” of the border, defining it as “the prevention of all unlawful entries into
the United States, including entries by terrorists, other unlawful aliens, instruments of
terrorism, narcotics, and other contraband.”s

From a professional law enforcement standpoint, her point is well taken. Zero tolerance is
unrealistic and is not a standard to which we hold law enforcement in other, comparable
realms. Instead, overall effectiveness — established through a combination of metrics and
other factors — is the appropriate goal and assessment for which to strive.

#Ivan Moreno, “lanet Napolitano in Denver: Divided Congress Keeps Obama from Overhaulmg Immigration,”
The Huffington Post, june 24, 2010, www huffingtonpost.com/? 1it:

denve n 624757 htynl.

5 Press conference with Homeland Security Secretary janet Napolitano et. al,, U.S. Immigration and Customs
Enforcement {ICE} headquarters, October 6, 2010.

6Secure Fence Act of 2006, Public Law 109-367, U.S. Statutes at Large 120 (2006): 2638.
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CBP has determined that national security and public safety are its highest priorities. It has
adopted a risk-management approach to border security, seeking to secure and maintain
control of U.S. borders and to “detect and prevent the entry of dangerous people.”” It has not
embraced blanket enforcement — in the sense of preventing all illegal entries — as a

goal. Rather, it seeks to establish “effective control” of the border, by which it means being
able to detect illegal entries, to identify and classify them based on the threat they present,
to respond to them and to “bring each event to a satisfactory law enforcement resolution.”®

In a recent speech on the administration’s Southwest border strategy, Secretary Napolitano
argued that the approach is working:

[1]t is inaccurate to state, as too many have, that the border is overrun with violence
and out of control. This statement — often made only to score political points — is just
plain wrong. Not only does it ignore all of the statistical evidence, it also belittles the
significant progress that effective law enforcement has made to protect this border
and the people who live alongside it.$

This speech represented an important step in sparking a responsible debate about border
control. Still, without greater rigor and broader consensus about what constitutes effective
border control, public confidence and immigration reform initiatives will remain vulnerable
to assertions of inadequate control.

The administration and DHS, working with Congress, can play a pivotal role in breaking the
stalemate by providing a realistic definition and sound measures of effective border control,
particularly on the Southwest border, as the basis for a more informed, honest debate on
the issue and the substantial investments the nation has made, over now many years, to
establish a sound border control infrastructure and strategies.

What Is “Effective Control?”

Historically, apprehension numbers have served as the Border Patrol’s answer to the
question of what constitutes effective control. From a high of more than 1.6 million in FY
2000, apprehensions fell to 463,382 in FY 2010, the lowest level since the early 1970s —
when large-scale illegal immigration to the United States began in earnest — and less than
half the number as recently as 2006.1¢

The dramatic reduction in apprehensions, particularly at a time of record numbers of
Border Patrol agents, represents a valid measure of effectiveness of border control.
However, apprehensions are insufficient and misleading as the primary method for
assessing enforcement effectiveness for several reasons:

7 CBP, Secure Borders, Safe Travel, Legal Trade: US Customs and Border Protection Fiscal Year 2009-2014 Strategic
Plan (Washington, DC: CBP, 2009) 12-16,

www.ebpgov/linkhandler/cao

8 Ibid., 13-14.

9 Napolitano, “Remarks on Border Security at the University of Texas at El Paso,” January 31, 2011,
www.dhs.gov/ynews/speeches/sp 1296491064429 shim.

10 Transactional Records Access Clearinghouse (TRAC), “Federal Criminal Enforcement and Staffing: How Do the
Obama and Bush Administraticms Compare” (Syracuse NY: TRAC 2011),
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Apprehensions measure activity, not persons.

The same individual can be apprehended — and thereby counted — multiple times. Thus,
apprehensions are a useful metric of workload and level of activity, but an inadequate
measure of overall effectiveness.

Illegal immigration is in great part a function of job demand and economic growth.

It has not been possible to disentangle the effects of border enforcement from that of weak
job demand. The border buildup has made it increasingly difficult to cross the border
illegally and has strengthened deterrence. But the record-low apprehension numbers also
coincide with an historic recession in which demand for foreign-born workers — especially
low-wage workers in the home construction and, to a lesser extent, hospitality sectors —
has diminished dramatically. Inflows of migrants are dependent not only on changing
enforcement policies and strategies, but also on the availability of jobs and growth in the
U.S. economy, along with economic conditions in migrant-sending countries.!

Over time, apprehensions have mirrored fluctuations in the U.S. economy more closely than
they have tracked border enforcement staffing, resources or strategies. In fact, job
fluctuations in the U.S. economy have been shown to mirror apprehensions. One economist
has wryly observed that border apprehensions could serve as a leading indicator in
assessing U.S. economic growth.

Apprehension surges, as well as decreases, have both been cited by the Border Patrol as
evidence of control.

When apprehensions were on the rise in the 1990s, the Border Patrol stated that it was
intercepting a greater proportion of potential crossers. At other times, falling numbers have
been cited as evidence of deterrence. Both arguments can be legitimate. However, such
divergent interpretations throw into question how much to rely on apprehension data as
the principal measure of effectiveness.

The reliability of apprehension data as a metric of effectiveness has not been able to be
independently corroborated.

In interviews with would-be border crossers and returning unauthorized migrants,
independent research has found that while most Mexicans in migrant-sending communities
see crossing the border as increasingly difficult and dangerous, these attitudes have little, if
any, statistically significant effect on whether or not a person succeeds in migrating illegally
to the United States.1? According to this research, enhanced fencing and other border
enforcement measures undertaken since 1994 have had no discernible effect on
immigrants’ overall ability to cross the border.3

1! Demetrios G. Papademetriou and Aaron Terrazas, Immigrants and the Current Economic Crisis (Washington,
DC: Migration Policy Institute, 2009), www.migrationpolicy.org/pubs/Imi_recession]an(9.pdf

12 Wayne A. Cornelius and Jessa M, Lewis, eds., Impacts of Border Enforcement on Mexican Migration: The View
from Sending Communities (Boulder, CO: Lynne Rienner and University of California - San Diego Center for
Comparative Immigration Studies, 2007); Wayne A. Cornelius and Idean Salehyan, “Does Border Enforcement
Deter Unauthorized Immigration? The Case of Mexican Migration to the United States of America,” Regulation
and Governance, no. 1 (2007): 139-153.

13 Wayne A, Cornelius, “Reforming the Management of Migration Flows from Latin America to the United States”
(working paper 170, Center for Comparative Immigration Studies, San Diego, CA, December 2008), www.ctis-

uesd.org/PUBLICATIONS/WP%20170.pdf.
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Apprehension data are one piece of the puzzle. But CBP and DHS collect many other kinds of
data. Especially valuable should be the extensive biometric data — now more than 91
million records of fingerprints — that have been collected in CBP's Automated Biometric
Identification System (IDENT) on persons apprehended since the mid-1990s, as well as
legitimate travelers through the US-VISIT system and persons seeking immigration
benefits.1¢ These data could be mined for information about crossing patterns, repeat
entries, smuggling activity, outstanding orders of removal, applications for benefits and the
success of various enforcement strategies.

CBP may be analyzing and relying on these data to inform its operational, resource and
policy decisions. However, such information has not been released or made available to the
public. Thus, there is at a minimum a lack of transparency of important, relevant data and
more likely a lack of serious analysis and efforts to understand information that could more
fully substantiate the effectiveness of border enforcement and permit informed review and
critique of border-control policies.

Many other government agencies have long-standing, rich relationships with communities
of scholars, analysts and experts in an effort to bring the best thinking and insight to bear on
understanding data that shed light on important public policy questions. DHS/CBP have not
invited dialogue, analysis and insight from independent experts to assist in developing
meaningful assessments and standards for determining success.

Establishing Measures of Effectiveness
Examples of measures of effectiveness that are relevant to border control and could be
systematically tracked and incorporated into regular assessments would include:

Hot Spots

An indicator of control is even distribution of the proportion of apprehensions and criminal
activity across the border, so that no single corridor — such as Arizona — is vulnerable to a
disproportionate share of illegal activity. And, when hot spots do arise, CBP should be able
to quickly redirect resources in response.

Crime Rates

Border communities across the Southwest border have lower crime rates today than other
comparably sized cities.15 El Paso, for example, won the designation of safest city in America
with a population over 500,000 in 2010, despite being directly across the border from
Ciudad Juérez, one of the most violent cities in Mexico.1¢ Rates of violent crime in Southwest
border counties have dropped by more than 30 percent and are among the lowest (per
capita) in the United States.t”

14 CBP, “New anti-terror technology produces astounding arrest numbers,” Customs and Border Protection Today
{October/November 2004), www.chp.gov/xp/CustomsToday/2004/oct_noy/new_anti_terrorxmi; Department
of Homeland Security (DHS), "DHS Exhibit 300 Public Release BY 10 / NPPD - US V!SIT Automated Biometric
Identification System (IDENT), {public release, April 17, 2009), www.dhs. ;
nppd-usvisit-ident2010.pdf.

15 Associated Press, “US-Mexico Border Safety: Area is One of Safest Parts of America,” June 3, 2010,
www.msnbemsn.com/id/37493275/.

16 Monica Ortiz Uribe, “El Paso, San Diego Among Safest Cities,” KPBS, November 22, 2010,
www.kpbs.org/news/2010/nov/22/el-paso-san-diego-among-safest-cines/.

17 Napolitano, “Remarks on Border Security at the University of Texas at El Paso.”

7
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Ports of Entry

Ports of entry, which are staffed by CBP personnel, have traditionally received far less
attention and resources than the Border Patrol, which works between ports of entry. Yet,
the ports-of-entry mission is arguably the most difficult and complex element of border
security. Ports of entry are responsible for facilitation of legitimate trade and travel, which
is vital for the economies and social well-being of the United States and most countries
around the world, and for preventing the entry of a small but potentially deadly number of
dangerous people and lethal goods. As border enforcement between ports of entry makes
illegal crossing ever more difficult, new pressures are arising as smugglers increasingly
attempt to get unauthorized migrants and illicit cargo through ports of entry.

Thus, monitoring, resources and information exchange between the Border Patrol and port
inspections officials must be seamless to deter illegal entries and contraband. Enforcement
metrics must cover the entire border and all aspects of border enforcement if they are to
give an accurate picture of true border control.

Community Confidence and Support

Most areas of the border have experienced shifts in public opinion about federal
enforcement over the past decade. Some communities acknowledge improvements in crime
rates, safety and quality of life. Others have raised serious concerns regarding enforcement
strategies developed without local input or reference to community needs, and that can
cause disruption and deterioration in the lives of border residents. Still others are angry
and vocal in their criticism of inadequate control.

Public attitudes and support of border enforcement activities are important ingredients in
ensuring and assessing effective border control.

Census and other Demographic Data

After two decades of steady increases in the size of the unauthorized population, current
estimates show a drop since 2007, from 11.8 million to 10.8 million in 2010.28 In addition,
Mexico’s 2010 census shows that the numbers leaving Mexico have fallen by more than two-
thirds since a peak in the mid-2000s. Mexican analysts are attributing the drop to the U.S.
economic downturn and to stepped-up border enforcement.1?

Such indicators are examples of the kinds of measures of effectiveness that could be
established, tracked and regularly reported. There are additional measures that should be
developed to get as complete a picture as possible. However, at the present time, the
measures that are available point in varying degrees to meaningful positive progress in
securing the borders.

Over the longer term, the goal should be to systematically track such measures and allow
for open assessment of the substantial investments that the country has made in border
security since the mid-1990s. Only then can public debate about border control be honest
and informed, and move beyond rhetoric and unexamined assertions that frustrate
solutions for fixing a dysfunctional immigration system. In turn, determining how much and

18 DHS Office of Immigration Statistics, Estimates of the Unauthorized Immigrant Population Residing in the
United States: January 2010 {(Washington, DC: DHS, 2011},
www.dhs.gov/xlibrary/assets/stanstics/publications/ais_ill_pe_2010.pdt.

19 Associated Press, “Mexico census: Fewer migrating, many returning,” March 3, 2011,

www.thestate.com/2011/03/03/172175 1 /mexico-census-fewer-migrating.html.
8
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what kind of border enforcement work to keep us safe is essential for building public
confidence in the government’s ability to enforce the nation’s immigration laws and manage
its immigration system.

Mr. Chairman and Members of the Committee, thank you. f am happy to respond to your
comments and questions.
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BORDER SECURITY

DHS Progress and Challenges in Securing the U.S.
Southwest and Northern Borders

What GAO Found

CBP significantly increased personnel and resources for border security at
and between the ports of entry (POE), and reported some success in
interdicting illegal cross-border activity; however, weaknesses remain. At the
POEs, for example, CBP reported that deployment of imaging technology to
detect stowaways or cargo had increased seizures of drugs and other
contraband, and between the POESs, increased staffing, border fencing, and
technology have resulted in some success in reducing the volume of illegal
. migration and increasing drug seizures. However, as GAO reported from 2007
& through 2011, weaknesses in POE traveler inspection procedures and
¢ infrastructure increased the potential that dangerous people and illegal goods
could enter the country; and that currency and firearms could leave the
country and finance drug trafficking organizations and sponsors of terrorism.
CBP used a performance measure to reflect results of its overall border
enforcement efforts, which showed few land border miles where they have
the capability to deter or apprehend illegal activity at the immediate border in
fiscal year 2010. DHS is developing a new methodology and performance
measures for border security and plans to implement them in fiscal year 2012.

As GAO reported in 2010, federal, state, local, {ribal, and Canadian law
enforcement partners reported improved DHS coordination to secure the
border, but critical gaps exist. For example, interagency forums helped in
establishing a common understanding of border security threats, while joint
operations helped to achieve an integrated and effective law enforcement
response. However, significant gaps remained in sharing information and
resources useful for operations, such as daily pairols in vainerable areas, like
National Parks and Forests. As GAO reported, and made related

. recommendations, improved coordination provides opportunity to enhance
. border security efforts on the southwest and northern borders, including
those to deter alien smuggling.

CBP's Border Patrol component is moving ahead with a new technology
deployment plan to secure the border, but cost and operational effectiveness
and suitability are not yet clear. In January 2011, the Secretary of Homeland
Security announced a new direction to deploying technology to assist in
securing the border. The decision ended the Secure Border Initiative Network
technology program—one part of a multiyear, multibillion dollar effort aimed
at securing the border through technology such as radar, sensors, and
cameras and infrastructure such as fencing. Under a new plan, called
Alternative (Southwest) Border Technology, Border Patrol is to develop
terrain- and population-based solutions using existing proven technology,
such as camera-based surveillance systems. However, the analysis DHS
performed to arrive at an appropriate mix of technology in its new plan raises
questions, For example, the analysis cited a range of uncertainties in costs and
effectiveness, with no clear-cut cost effective technology alternative among
those considered, as GAO reported in preliminary observations in March 2011.
GAO will continue to assess this issue and report its results later this year.

Uinited States Government Accountability Office
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Chairman Lieberman, Ranking Member Collins, and Members of the
Committee:

I am pleased to be here today to address the Department of Homeland
Security’s (DHS) efforts to secure U.S. land borders with Mexico and
Canada against threats of terrorism; the smuggling of drugs, humans, and
other contraband; and illegal migration since the terrorist attacks of
September 11, 2001 (9/11). At the end of fiscal year 2004, the first full year
DHS existed as an agency, it had about 10,500 agents assigned to patrol the
U.S. land borders and about 17,600 officers inspecting travelers at air,
land, and sea ports of entry (POE),' amounting to a total of about $5.9
billion (for personnel, infrastructure, and technology) that had been
appropriated to secure the entire U.S. border.” At the end of fiscal year
2010, both the number of personnel and amount of resources dedicated to
border security had significantly increased, with almost 20,000 agents
assigned to patrol the U.S. land borders and 20,600 officers assigned to air,
land, and sea ports of entry, amounting to about $11.9 billion appropriated
to secure the entire U.S. border (for personnel, infrastructure, and
technology).” DHS has also reported that about $4.4 billion has been
invested since fiscal year 2006 in border technology and infrastructure
under the Secure Border Initiative (SBI) program-——a rultiyear,
muttibillion dollar effort to help secure U.S. borders using a mix of radars,
sensors, and cameras (called SBI Network, or SBInet) along with border
fencing, roads, and lighting.

DHS reported that the increased resources have resulted in fewer numbers
of apprehensions, and that this stronger enforcement presence was one of
several reasons fewer people were attempting to illegally cross the border.
However, challenges remain at and between the POEs as DHS data show
that several hundred thousand violators enter the country illegally and
undetected through the nation’s POEs and several hundred thousand

'POEs are the facilities that provide for the controlled entry into or departure from the

United States for persons and materials. Specifically, 2 POE is any officially designated

location (seaport, airport, or land border location) where DHS officers or employees are
igned to clear and merchandise, collect duties, and enforce custors laws.

“The number of border agents includes only those assigned to northern and southwest
border sectors, The number of officers assigned to POEs does not include those
performing trade or agricuitural inspections. The $5.9 billion includes all funds
appropriated to DHS for border security in fiscal year 2004.

*The $11.9 billion is the amount of funds DHS reported as appropriated for border security
for fiscal year 2010.

Page 1 GAQ-11-508T
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persons illegally cross the border between the POEs. DHS also remains
challenged to stem the increasing threat from smuggling of drugs,
firearms, and currency which Mexican drug-trafficking organizations,
terrorist organizations, and other groups use with malevolent intent.
Overall, DHS reported achieving an acceptable level of border control
across less than half of the southwest border and less than 2 percent of the
northern border during fiscal year 2010.* DHS is in the process of
developing a new methodology and performance measures for assessing
border security and it expects to complete this effort by fiscal year 2012.

DHS’s efforts to secure the border at and between the POEs are the
primary responsibility of the U.S. Customs and Border Protection’s (CBP)
Office of Field Operations (OFO) and Office of Border Patrol (Border
Patrol) components, respectively. OFO is responsible for processing the
flow of people and goods that enter the country through air, land, and sea
POEs where CBP officers inspect travelers and goods to determine
whether they may be legally admitted into the country. Border Patrol
works to prevent the illegal entry of persons and contraband into the
United States between the ports of entry using a “defense-in-depth”
approach to border security operations that provides for layers of agents
who operate not only at the border, but also in key enforcement zones,
such as at traffic checkpoints located 25 miles or more from the border on
U.S. roads. Other DHS components alse play a role. DHS’ U.S. Immigration
and Customs Enforcement (ICE) is responsible for investigating cross-
border illegal activity and criminal organizations that transport persons
and goods across the border. On the northern border, DHS' U.S. Coast
Guard executes its maritime security mission on and over major
waterways, including the Great Lakes, using marine and air assets. For all
borders, CBP’s Office of Air and Marine operates a fleet of air and marine
assets in support of federal border security efforts. Other federal, state,
local, and tribal law enforcement agencies also expend resources for
border security. DHS has established various memoranda of
understanding and agreement across these multiple levels of government
to enhance information sharing and achieve an integrated response among
law enforcement agencies operating in common geographic areas.

*According to Border Patrol, an acceptable level of border control is established when it
has the capability (i.e,, resources) to deter or detect and apprehend incursions at the
immediate border or after entry.

Page 2 GAO-11-508T
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Over the years, we have reviewed a variety of DHS border security
programs and operations and issued a number of reports. Today I will
discuss some of the key issues from these reports as well as
recommendations we have made in the following areas:

(1) DHS capabilities to enforce border security at or near the border,

(2) DHS interagency coordination and oversight of border security
information-sharing and enforcement efforts, and

(3) DHS management of technology programs.

My statement today is based on our body of work from 2007 to the present
that examined DHS efforts to secure the U.S, border (see Related GAO
Products at the end of this statement), with selected updates in February
and March 2011. Our reports and testimonies incorporated information we
obtained and analyzed from officials from various components of DHS, the
Departinent of Justice (DOJ), the Department of Interior (DOI), the
Department of Agriculture (USDA), state and local law enforcement
agencies, and Canadian law enforcement agencies responsible for border
security at and between the ports of entry along the southwest and
northern borders. For the updates, we obtained information on CBP’s
performance measures for POEs and interviewed CBP officials regarding
changes in performance goals for detecting illegal entries at land border
POEs. More detailed information about our scope and methodology,
including data reliability, can be found in our reports and testimonies. Qur
work was conducted in accordance with generally accepted government
auditing standards.

Page 3 GAO-11-508T
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CBP Reported Some
Success in Stermmming
Hlegal Activity, but
Improvements to
Operations and
Infrastructure Could
Help Enforce Security
Closer to the U.S.
Border

CBP has increased personnel—by 17 percent over its 2004 levels—and
resources for border security at the POEs and reported some success in
interdicting illegal cross-border activity. At the POEs, for example, CBP
reported that deployment of imaging technology had increased seizures of
drugs and other contraband. Between the POEs, Border Patrol reported
that increased staffing and resources have resulted in some success in
reducing the volume of illegal migration and increasing drug seizures.
However, weaknesses in POE traveler inspection procedures and
infrastructure increased the potential that dangerous people and illegal
goods could enter the country, and that currency and firearms could leave
the country. Border Patrol continues to face challenges in efforts to
address the increasing threat from cross-border drug smuggling activity,
with many drug seizures and apprehensions occurring some distance from
the border. CBP does not have externally reported performance measures
that reflect the results of its overall enforcement efforts at the border. In
fiscal year 2010, before it discontinued the public reporting of
performance measures showing border security progress, Border Patrol
reported few border miles where it had the capability to deter or
apprehend illegal activity at the immediate border. DHS is developing a
new methodology and performance measures for border security and
plans to implement them in fiscal year 2012.

Improvements in POE
Inspection Programs,
Staffing, and Facilities
Provide Opportunity to
Reduce Risk That
Terrorists and Inadmissible
Aliens Could Enter the
Country but Challenges
Remain

CBP reported that $2.7 billion was appropriated in fiscal year 2010 for
border security at POEs, with a workforce of 20,600 CBP officers and
2,300 agriculture specialists. These CBP officers inspected 352 million
travelers and nearly 106 million cars, trucks, buses, trains, vessels, and
aircraft at over 330 air, sea, and land POEs. To facilitate inspections, the
Western Hemisphere Travel Initiative (WHTI) generally requires all
citizens of the United States and citizens of Canada, Mexico, and Bermuda
traveling to the United States as nonimmigrant visitors to have a passport
or other accepted document that establishes the bearer’s identity and
nationality to enter the country from within the Western Hemisphere. CBP
also deployed technology to assist officers in detecting illegal activity,
providing 1,428 radiation portal monitors to screen for radiological or
nuclear materials and raobile surveillance units, thermal imaging systems,
and large-and small-scale Non-intrusive Inspection technology imaging
systems to detect stowaways and materials such as explosives, narcotics,
and currency in passenger vehicles and cargo. CBP reported that these
resources have resulted in greater enforcement at the border, For
example, CBP reported that deployment of imaging technology at POEs to
detect stowaways or materials in vehicles and cargo had resulted in over
1,300 seizures, which included 288,000 pounds of narcotics. In fiscal year

Page 4 GAO-11-508T
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2010, CBP reported turning away over 227,000 aliens® who attempted to
enter the country illegally; apprehending more than 8,400 people wanted
for a variety of charges, to include serious crimes such as murder, rape,
and child molestation; and seizing over 870,000 pounds of illegal drugs,
$147 million in currency (inbound and outbound), more than 29,000
fraudulent documents, and more than 1.7 million prohibited plant
materials, meat, and animal byproducts.

Despite technology and other improvements in the traveler inspection
program, our work has shown that vulnerabilities still exist. We reported
in January 2008 that weaknesses remained in CBP’s inbound traveler
inspection program and related infrastructure which increased the
potential that dangerous people and illegal goods could enter the country.®
For example, CBP analyses indicate that several thousand inadmissible
aliens and other violators entered the United States in fiscal year 2006. The
weaknesses included challenges in attaining budgeted staffing levels
because of attrition and lack of officer compliance with screening
procedures, such as those used to determine citizenship and admissibility
of travelers entering the country as required by law and CBP policy.”
Contributing factors included lack of focus and complacency, lack of
supervisory presence, and lack of training. In this regard, the extent of
continued noncompliance is unknown, and CBP management faces
challenges in ensuring its directives are carried out. Another challenge was
that CBP headquarters did not require field managers to share the results
of their periodic audits and assessments to ensure compliance with the
inspection procedures, hindering the ability of CBP management to
efficiently use the information to overcome weaknesses in traveler
inspections. To mitigate infrastructure weaknesses, such as the lack of
vehicle barriers, CBP estimated in 2007 that it would need about $4 billion
to make capital improvements at all 163 of the nation’s land crossings.
CBP was also challenged by the fact that some POEs are owned by other
governmental or private entities, adding to the time and complexity in

*OFQ reported that of the total inadmissible aliens, 78,936 were at the southwest land
border and 36,710 were at the northern border. The remaining inadmissible aliens were at
sea ports (68,112) and air ports (43,891).

*GAO, Border Security: Despite Progress, Weaknesses in Traveler Inspections Exist at
Our Nation's Ports of Enlry, GAO-08-3291 (Washington, D.C.: Jan. 3, 2008).

“The Immigration and Nationality Act, implementing regulations, and CBP policies and
procedures for traveler inspection at all POEs require officers to establish, at a minimum,
the nationality of individuals and whether they are eligible to enter the country. See 8
U.S.C. § 1225(a); 8 C.F.R. § 235.1¢a), (), (D).

Page 5 GAQ-11-508T
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addressing infrastructure problems. DHS concurred with our
recommendations that CBP enhance internal controls in the inspection
process, establish measures for training provided to CBP officers and new
officer proficiency, and implernent performance measures for
apprehending inadmissible aliens and other violators; and indicated that
CBP was taking steps to address the recommendations.

CBP’s public outreach campaign has led to a high rate of compliance with
WHTT's document requirements, averaging more than 95 percent
nationally throughout fiscal year 2010. CBP conducts queries against law
enforcement databases for more than 95 percent of the traveling public, up
from 5 percent in 2005. We reported in June 2010, however, that CBP
officers at POEs are unable to take full advantage of the security features
in WHTI documents because of time constraints, limited use of technology
in primary inspection, and the lack of sample documents for training.® For
example, while CBP had deployed technology tools for primary inspectors
to use when inspecting documents, it could make better usage of
fingerprint data to mitigate the risk of imposter fraud with border crossing
cards, the most common type of fraud. We are currently reviewing the
training of CBP officers at POEs for the House Homeland Security
Comumittee and the Senate Homeland Security and Governmental Affairs
Committee and plan to report the results of this work later this year.

In June 2009 and March 2011, we reported results of our review of CBP's
Outbound Enforcement Program intended to stem illegal cross-border
smuggling of firearms and large volumes of cash used by Mexican drug-
trafficking organizations, terrorist organizations, and other groups with
malevolent intent.” Under the program, CBP inspects travelers leaving the
country at all 25 land ports of entry along the southwest border. On the
northern border, inspections are conducted at the discretion of the Port
Director. Available evidence indicated that many of the firearms fueling
Mexican drug violence originated in the United States, including a number
of increasingly lethal weapons, and the U.S. government faced several

*GAO, Border Security: Improvements in the Department of State's Development Process
Could Increase the Security of Passport Cards and Border Crossing Cards, GAU-10-589
(Washington, D.C.: Jure 1, 2010).

GAO Firearms Wamclcmg U S Efform to Combat Arms Trafficking to Mexico Face

ing and Coor GAO-09-709 (Washington, D.C.: June 18, 2009),
and Moving Illegal Proceeds: Oppo’r ities Ewist for St hening the Fedmal
Government's Efforts to Stem Cross-Border Currency Smuggling, GAO-11-407T,
(Washington, D.C.: Mar. 9, 2011).

Page 6 GAO-11-508T
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challenges in combating illicit sales of firearms in the United States and
stemming their flow to Mexico. DOJ's Bureau of Alcohol, Tobacco,
Firearms and Explosives and DHS’s ICE are the primary agencies
implementing efforts to address this issue. However, we reported in June
2009 that these agencies did not effectively coordinate their efforts, in part
because the agencies lack clear roles and responsibilities and had been
operating under an outdated interagency agreement.” Additionally, these
agencies generally had not systematically gathered, analyzed, and reported
data that could be useful to help plan and assess results of their efforts to
address arms trafficking to Mexico. Further, until June 2009, when the
administration included a chapter on combating illicit arms trafficking to
Mexico in its National Southwest Border Counternarcotics Strategy,
various efforts undertaken by individual U.S. agencies were not part of a
comprehensive U.S. governmentwide strategy for addressing the problem.
DHS agreed with our recommendation that DHS and DOJ, among other
agencies, improve interagency coordination, data gathering and analysis,
and strategic planning and described steps it was undertaking to
implement them. DOJ did not comment on the report.

We previously reported that stemming the flow of bulk cash has been a
difficult and challenging task.” From March 2009 through February 22,
2011, as part of the Outbound Enforcement Program, CBP officers seized
about $67 million in illicit bulk cash leaving the country at land POEs,
almost all of which was seized along the southwest border. However, the
National Drug Intelligence Center estimates that criminals smuggle $18
billion to $39 billion a year across the southwest border, and that the flow
of cash across the northern border with Canada is also significant. CBP
challenges we reported included limited hours of operation, technology,
infrastructure, and procedures to support outbound inspection operations.
For example, as of March 2011, license plate readers were available at 48
of 118 outbound lanes on the southwest border but none of the 179
outbound lanes on the northern border. CBP is in the early phases of this
program and has not yet taken some actions to gain a better understanding
of how well the program is working, such as gathering data for measuring
program costs and benefits.

BGAO-09-709 and GAO-11407T.
"GAO-11-407T and GAO, Moving Tllegal Proceeds: Challenges Exist in the Federal

Government's Effort to Stem Cross-Border Currency Smuggling, GAO-11-73 (Washington,
D.C.: Oct. 25, 2010).
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Our March 2011 testimony also included information about regulatory
gaps related to the stored value industry, including exemptions from anti-
money laundering requirements for certain types of financial institutions
and the lack of cross-border reporting requirements with regard to the use
of stored value, such as prepaid cards.” For example, individuals must
report transporting more than $10,000 in currency or monetary
instruments when crossing the U.S. border, but the Department of the
Treasury’s Financial Crimes Enforcement Network (FinCen) does not
have a similar requirement in place for individuals transporting stored
value across U.S. borders. The Credit Card Accountability Responsibility
and Disclosure Act of 2009 (Credit CARD Act) required the Secretary of
the Treasury, in consultation with the Secretary of Homeland Security, to
issue regulations in final form implementing the Bank Secrecy Act,
regarding the sale, issuance, redemption, or international transport of
stored value, including stored value cards. In doing so, the Credit CARD
Act stated that Treasury may issue regulations regarding the international
transport of stored value to include reporting requirements pursuant to the
statute applicable to the transport of currency or monetary instruments.
CBP and FinCEN concurred with our recommendations that they gather
cost-benefit data and develop a plan to better manage rulemaking,
respectively, and described actions they were taking to implement them.

BGAO-11-407T.
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Border Patrol Reported
Some Success in Reducing
Illegal Migration, but
Challenges Remained in
Stemming Cross-Border
Smuggling of Illegal Drugs
between the POEs

CBP reported that $3.6 billion was appropriated in fiscal year 2010 for
border security efforts between the POEs, and that the Border Patrol is
better staffed now than at any time in its 86-year history, having doubled
the number of agents from 10,000 in fiscal year 2004 to more than 20,500 in
fiscal year 2010." CBP also constructed 649 miles of pedestrian and
vehicle fencing on the southwest border covering 33 percent of the
border,™ and increased its investment in traffic checkpoints, the last layer
of defense in Border Patrol's effort to apprehend illegal activity that has
crossed the border undetected. Border Patrol reported that apprehensions
had decreased nationwide by 36 percent from fiscal year 2008 (nearly
724,000) to fiscal year 2010 (approximately 463,000)," indicating in its
view that fewer people were attempting to illegally cross the border.
However, during the same time that apprehensions decreased, marijuana
drug seizures increased almost 50 percent from over 1.6 million pounds in
fiscal year 2008 to about 2.4 million pounds in fiscal year 2010, and CBP
has been challenged to link its investments to changes in border control.”

We reported in May 2010 that CBP had not accounted for the impact of its
investment in border fencing and infrastructure on border security.”
Border fencing was designed to prevent people on foot and vehicles from
crossing the border and to enhance Border Patrol agents’ ability to
respond to areas of illegal entry. CBP estimated that the border fencing
had a life cycle of 20 years and over these years, a total estimated cost of
about $6.5 billion to deploy, operate, and maintain the fencing and other
infrastructure. According to CBP, during fiscal year 2010, there were 4,037
documented and repaired breaches of the fencing and CBP spent at least

Ot the 20,558 agents in place in fiscal year 2010, 17,535 agents were dedicated to the
southwest border, 2,263 were dedicated to the northern border, 246 agents were dedicated
to the southeast coastal border, and 514 agents were dedicated to other locations,

"The length of the border with Mexico is defined by the U.S. International Boundary and
Water Commission at 1,954 miles. The length of the land border is 675 miles, while the
Iength of the border along the Colorado and Rio Grande Rivers is 1,275 miles.

"Apprehensions decreased on the southwest border from 705,005 to 447,731, on the
northern border from 7,925 to 7,431; and on the southeast coastal border from 10,895 to
8,220,

"Marijuana drug seizures on the southwest border increased from over 1.6 million pounds
to over 2.4 million pounds, on the northern border from over 8,500 pounds to over 12,700
pounds, and on the southeast coastal border from over 730 pounds to nearly 1,300 pounds.

YGAO, Secure Border Initiative: DHS Has Faced Challenges Deploying Technology and
Fencing Along the Southwest Border, GAO-10-651T (Washington, D.C.: May 4, 2010).
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$7.2 million to repair the breaches, or an average of about $1,800 per
breach. CBP reported an increase in control of southwest border miles,
but could not account separately for the impact of the border fencing and
other infrastructure. In our May 4, 2010, testimony, we concluded that
until CBP determines the contribution of border fencing and other
infrastructure to border security, it is not positioned to address the impact
of its investment; and reported that in response to a prior
recommendation, CBP was in the process of conducting an analysis of the
inapact of tactical infrastructure on border security.*

Traffic checkpoints contributed to furthering the Border Patrol mission to
protect the border. In 2008, they accounted for about 35 percent of Border
Patrol drug seizures along the southwest border and 17,000 apprehensions
of illegal aliens, including 3 individuals identified as persons linked to
terrorism. However, we reported in August 2009 that Border Patrol did not
have measures to determine if these checkpoinis were operating
effectively and efficiently,” and weaknesses in checkpoint design and
operation increased the risk that illegal activity may travel to the U.S.
interior undetected. Border Patrol officials said that several factors
impeded higher levels of performance, including insufficient staff, canine
teams, and inspection technology. Other challenges included insufficient
guidance to ensure that new checkpoints were appropriately sized, lack of
management oversight and guidance to ensure consistent data collection
practices, and a lack of performance measures to determine if checkpoints
were operating efficiently and effectively with minimal adverse impact on
local communities. CBP agreed with our recommendations to take several
actions to strengthen checkpoint design and staffing, and improve the
measurement and reporting of checkpoint effectiveness, including
community impact and identified actions planned or underway to
implement the recommendations.

FGAQ-LI-651T,
“GAO, Border Patrol: Checkpoints Contribute to Border Patrol’s Mission, but More

Consistent Data Collection and Performance Measurement Could I'mprove Effectiveness,
GAQ-09-824 (Washington, D.C.: August 2009).
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DHS Performance
Measures Show Response
to Hlegal Border Activity
Most Often Occurs after
Entry into the United
States

11:20 Feb 27,2012 Jkt 067122 PO 00000 Frm 00133 Fmt6601 Sfmt6601 P:\DOCS\67122.TXT SAFFAIRS PsN: PAT

As of fiscal year 2011, CBP no longer has externally reported performance
goals or measures that reflect its overall success in detecting illegal entries
and contraband at and between the POEs, but the measures for fiscal year
2010 showed few land border miles are at a level of control where
deterrence or apprehensions of illegal entries occurs at the immediate
border. Border Patrol is in the process of developing a new methodology
and performance measures, however, for assessing border security
between the POEs. Further, OFO has muitiple performance measures in
place, but it does not have an external measure that captures the results of
its overall enforcement efforts at POEs. In fiscal year 2009, however, OFO
used a statistical model to report that over 99 percent of travelers in
passenger vehicles passing through the southwest and northern land
border POEs were compliant with U.S. laws, rules, and regulations. For
the less than 1 percent of travelers who comprised the noncompliant
population, OFO officials reported in the CBP Fiscal Year 2009
Performance and Accountability Report a goal to apprehend at least 28
percent of serious criminal activities—such as transporting illegal drugs,
guns, or other banned substances in fiscal year 2008, the last year this
information was publicly available. OFO officials said that they considered
this an effective performance measure and that at the end of fiscal year
2009, the land border POEs had achieved that goal.™

As we reported in December 2010 and February 2011, and through
selected updates, the Border Patrol is in the process of developing new
performance measures for assessing border security between the POEs.”
However, up until fiscal year 2011, Border Patrol used a security
performance measure of border miles under control to assess security
between the POEs, which reflected its ability to deter or detect and
apprehend illegal entries at the border or after they occur. As we testified
in February 2011 about our preliminary observations on this measure,
Border Patrol indicated that in fiscal year 2010, 873 of the nearly 2,000
southwest border miles and 69 of the nearly 4,000 northern border miles
between Washington and Maine were at an acceptable level of control.

®OF0’s Executive Director of Planning, Program Analysis, and Evaluation said that the
results of this performance measure for fiscal year 2009 were designated for official use
only, so we could not publicly report the proportion of ilegal activity that is apprehended
at the border.

*GAO, Border Security: Preliminary Observations on Border Control Measures for the
Southwest Border, GAO-11-374T (Washington, D.C.: Feb. 15, 2011), and Border Security:
Enhanced DHS Oversight and Assessment of Intevagency Coordination is Needed for the
Northern Border, GAO-11-97 (Washington, D.C.: Dec. 17, 2010).
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Within this border security classification, Border Patrol further
distinguished between the ability to deter or detect and apprehend illegal
entries at the immediate border versus after entry——at distances of up to
100 miles or more away from the immediate border—into the United
States.” Qur preliminary analysis of these Border Patrol data showed that
the agency reported a capability to deter or detect and apprehend illegal
entries at the immediate border across 129 of the 873 southwest border
miles and 2 of the 69 northern border miles. Our preliminary analysis also
showed that Border Patrol reported the ability to deter or detect and
apprehend illegal entries after they crossed the border for an additional
744 southwest border miles and 67 northern border miles.

As we previously observed in December 2010 and February 2011, and
through selected updates, Border Patrol determined in fiscal year 2010
that border security was not at an acceptable level of control for 1,120
southwest border miles and 3,918 northern border miles, and that on the
northern border there was a significant or high degree of reliance on
enforcement support from outside the border zones for detection and
apprehension of cross-border illegal activity.” For two-thirds of these
southwest miles, Border Patrol reported that the probability of detecting
illegal activity was high; however, the ability to respond was defined by
accessibility to the area or availability of resources. One-fourth of these
northern border miles were also reported at this level. The remaining
southwest and northern border miles were reported at levels where lack of
resources or infrastructure inhibited detection or interdiction of cross-
border illegal activity.

In our February 2011 testimony regarding our observations on Border
Patrol security measures, and through selected updates, we noted that in
fiscal year 2011 DHS discontinued the public reporting of performance
measures showing border security progress, while it develops and
implements a new methodology and measures for border security.” In the
meantime Border Patrol is reporting on the number of agents and joint
operations on the southwest border and the number of apprehensions.
CBP does not have an estimate of the time and effort needed to secure the

“These differences stem from Border Patrol’s “defense in depth” approach to border
security operations that provides for layers of agents who operate not only at the border
but also in other areas of a Border Patrol sector.

PGAO-11-97 and GAO-11-307T,

HGAO-TLATAT.
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southwest border; however, the agency expects new border security
measures to be in place by fiscal year 2012 which will enable it to make
such an estimate. DHS, CBP, and Border Patrol headguarters officials said
that the new approach to border security between the POEs is expected to
be more flexible and cost-effective, and that Border Patrol officials expect
that they will be requesting fewer resources to secure the border.

DHS Law
Enforcement Partners
Reported Improved
Results for
Interagency
Coordination and
Oversight of Border
Security Intelligence
and Enforcement
Operations but Gaps
Remained

Federal, state, local, tribal, and Canadian law enforcement partners
reported improved DHS coordination to secure the border. For example,
interagency forums were beneficial in establishing a common
understanding of border security threats, while joint operations helped to
achieve an integrated and effective law enforcement response. However,
critical gaps remained in sharing information and resources useful for
operations, such as daily patrols in vulnerable areas, including National
Parks and Forests, Our past work has shown that additional actions to
improve coordination could enhance border security efforts on the
southwest and northern borders, including those to deter alien smuggling.

DOI and USDA Reported
Improved DHS
Coordination to Secure
Federal Borderlands, but
Critical Gaps Remained in
Sharing Intelligence and
Communications for Daily
Operations

Hlegal cross-border activity remains a significant threat to federal lands
protected by DOI and USDA law enforcement personnel on the southwest
and northern borders and can cause damage to natural, historic, and
cultural resources, and put agency personnel and the visiting public at
risk. We reported in November 2010 that information sharing and
communication among DHS, DOI, and USDA law enforcement officials
had increased in recent years.” Interagency forums were used to exchange
information about border issues and interagency laisons facilitated
exchange of operational statistics. However, critical gaps remained in
implementing interagency agreements to ensure law enforcement officials
had access to daily threat information and compatible secure radio

®GAO, Border Security: Additional Actions Needed to Better Ensure a Coordinated
Federal Response to legal Activity on Federal Lands, GAO-11-177 (Washington, D.C.:
Nov. 18, 2010).
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communications needed to better ensure officer safety and an efficient law
enforcement response to illegal activity. This was important in Border
Patrol’s Tucson sector on the southwest border, where apprehensions on
federal lands had not kept pace with the estimated number of illegal
entries, indicating that threats caused by drug smugglers and illegal
migration may be increasing.

Federal land managers in the Tucson sector said they would like
additional guidance to determine when illegal cross-border activity poses a
sufficient public safety risk to restrict or close access to federal lands. In
Border Patrol’s Spokane sector on the northern border, coordination of
intelligence information was particularly important due to sparse law
enforcement presence and technical challenges that precluded Border
Patrol's ability to fully assess cross-border threats, such as air smuggling
of high-potency marijuana. The agencies agreed with our
recoramendations that DOI and USDA determine if more guidance is
needed for federal land closures and that DHS, DOI, and USDA provide
oversight and accountability as needed to further implement interagency
agreements for coordinating information and integrating operations. In
January 2011, CBP issued a memorandum to all Border Patrol division
chiefs and chief patrol agents emphasizing the importance of USDA and
DOI partnerships to address border security threats on federal lands. This
action is a positive step toward implementing our recommendations and
we encourage DHS, DOI, and USDA to take the additional steps necessary
to monitor and uphold implementation of the existing interagency
agreements in order to enthance border security on federal lands.

Northern Border Partners
Reported Interagency
Forums Improved
Coordination, but DHS
Oversight Was Needed to
Resolve Interagency
Conflict in Roles and
Responsibilities

11:20 Feb 27,2012 Jkt 067122 PO 00000 Frm 00136 Fmt6601 Sfmt6601 P:\DOCS\67122.TXT SAFFAIRS PsN: PAT

DHS has stated that partnerships with other federal, state, local, tribal, and
Canadian law enforcement agencies are critical to the success of northern
border security efforts. We reported in December 2010 that DHS efforts to
coordinate with these partners through interagency forums and joint
operations were considered successful, according to a majority of these
partners we interviewed.” In addition, DHS component officials reported
that federal agency coordination to secure the northern border was
improved. However, DHS did not provide oversight for the number and
location of forums established by its components and numerous federal,
state, local, and Canadian partners cited challenges related to the inability
to resource the increasing number of forums, raising concerns that some

PGAO-11-67,

Page 14 GAO-11-508T
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efforts may be overlapping. In addition, federal law enforcement partners
in all four locations we visited as part of our work cited ongoing
challenges between Border Patrol and ICE, Border Patrol and Forest
Service, and [CE and DOJ's Drug Enforcement Administration in sharing
information and resources that compromised daily border security related
to operations and investigations. DHS had established and updated
interagency agreements to address ongoing coordination challenges;
however, oversight by management at the component and local level has
not ensured consistent compliance with provisions of these agreements.

We also reported that while Border Patrol's border security measures
reflect that there is a high reliance on law enforcement support from
outside the border zones, the extent of partner law enforcement resources
that could be leveraged to fill Border Patrol resource gaps, target
coordination efforts, and make more efficient resource decisions are not
reflected in Border Patrol's processes for assessing border security and
resource requirements. We previously reported in November 2008 that
DHS was not fully responsive to a legislative reporting requirement to
identify resources needed to secure the northern border.” Specifically, the
Implementing Recommendations of the 9/11 Commission Act of 2007
required the Secretary of Homeland Security to submit a report to
Congress that addresses the vulnerabilities along the northern border, and
provides recommendations and required resources to address them.” DHS
agreed with our recomumendations to provide guidance and oversight for
interagency forums and for component compliance with interagency
agreements, and develop policy and guidance necessary to integrate
partner resources in border security assessments and resource planning
documents, DHS also reported that it was taking action to address these
recommendations.

“GAO, Northern Border Security: DHS’s Report Could Better Inform Congress by
ldentifying Actions, Resources, and Time Frames Needed to Address Vulnerabilities,
GAO-09-03 (Washington, D.C.: Nov. 25, 2008),

*Pub, L. No. 110-53, § 731(a)-(b), 121 Stat. 266, 351.

Page 15 GAQ-11-508T

11:20 Feb 27,2012 Jkt 067122 PO 00000 Frm 00137 Fmt6601 Sfmt6601 P:\DOCS\67122.TXT SAFFAIRS PsN: PAT

67122.036



VerDate Nov 24 2008

132

Selected Local and Tribal
Law Enforcement
Agencies Reported Federal
Information Sharing
Occurred, but Consistent
Coordination Could Help
Identify Terrorist Threats
and Other Criminal
Activity at the Border

Information is a crucial tool in securing the nation’s borders against
crimes and potential terrorist threats. In many border communities, the
individuals who are best positioned to observe and report suspicious
activities that may be related to these threats are local and tribal law
enforcement officers. We reported in December 2009 that 15 of 20 local
and tribal law enforcement agencies in southwest or northern
communities we contacted during our work said they received information
directly from Border Patrol, ICE, or from DOJ’s Federal Bureau of
Investigation that was useful for enhancing their situational awareness of
crimes along the border and potential terrorist threats.” However, 5 of the
20 agencies reported that they did not receive information from the federal
agencies, in part, because information-sharing partnerships and related
mechanisms to share information did not exist. In addition, officials from
13 of the 20 agencies in border communities said that they did not clearly
know what suspictous activities federal agencies wanted them to report,
how to report them, or to whom because federal agencies had not
provided necessary guidance. We recommended that DHS and DOJ more
fully identify the information needs of and establish partnerships with
local and tribal officials along the borders, identify promising practices in
developing border intelligence products, and define the suspicious
activities that Jocal land tribal officials in border communities are to report
and how to report them. DHS agreed with the recommendations and
indicated that it was taking action to implement them. DOJ did not
comment.

Leveraging a State Justice
Agency’s Investigative
Strategy Could Provide
DHS with Additional
Opportunity to Deter Alien
Smuggling

Alien smuggling along the southwest border is a growing threat to the
security of the United States and Mexico due, in part, to the expanding
involvement of Mexican drug trafficking organizations and aliens who
illegally enter the region from countries of special interest to the United
States such as Afghanistan, Iran, Iraq, and Pakistan. Violence associated
with alien smuggling has also increased in recent years, particularly in
Arizona. In October 2007, the National Drug Intelligence Center reported
that the success of expanding border security initiatives and additional
Border Patrol resources are likely obstructing regularly used smuggling

*GAQ, Information Sharing: Federal Agencies Are Sharing Border and Terrorism

Information with Local and Tribal Law Enforc Ag tes, but Additional Efforts
are Needed, GAQ-10-41 (Washington, D.C.: Dec. 18, 2009).
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routes and fueling an increase in violence, particularly against law
enforcement officers in Arizona.”

We reported in May 2010 and testified in July 2010, that ICE may be
missing an opportunity to leverage techniques used by the Arizona
Attorney General to disrupt alien smuggling operations.” Specifically, an
Arizona Attorney General task force seized millions of dollars and
disrupted alien smuggling operations by following cash transactions
flowing through money transmitters that serve as the primary method of
payment to those individuals responsible for smuggling aliens. By
analyzing money transmitter transaction data, task force investigators
identified suspected alien smugglers and those money transmitter
businesses that were complicit in laundering alien smuggling proceeds. An
overall assessment of whether and how these techniques may be applied
by ICE in the context of disrupting alien smuggling could help ensure that
it is not missing opportunities to take additional actions and leverage
resources {o support the common goal of countering alien smuggling. We
recommended that ICE assess the Arizona Attorney General's financial
investigations strategy to identify any promising investigative techniques
for federal use. ICE concurred with our recommendation and outlined
specific steps it was taking to implement it.

"13.8. Department of Justice, National Drug Intelligence Center, National Drug Threat
Assessment 2008 (Johnstown, Pa.: October 2007).

IGAO, Atien Smuggling: DHS Needs to Better Leverage Investigative Resources and
Measure Program Performance along the Southwest Border, GAO-10-328 (Washington,
D.C.: May 24, 2010) and Alien Smuggling: DHS Could Betier Address Alien Smugglting
along the Southwest Border by Leveraging Investigative Resources and Measuring
Program Performance, GAO-10-819T (Washington, D.C.: July 22, 2010},
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Border Patrol Moving
Ahead with New
Technology
Deployment Plan to
Secure the Border,
but Cost and
Operational
Effectiveness and
Suitability Are Not Yet
Clear

In January 2011, the Secretary of Homeland Security announced a new
direction in deploying technology to assist in securing the border, ending
the SBInet program as originally conceived because it did not meet cost-
effectiveness and viability standards. Since fiscal year 2006, DHS had
allocated about $1.5 billion for SBInet that would provide a mix of sensors,
radars, and cameras on fixed towers that could gather information along
the border and transmit this information to terminals in command centers
to provide agents with border situational awareness. Our previous reports
on CBP’s SBI program have outlined program challenges and delays.”
Specifically, the initial segment of SBlnet technology, Project 28,
encountered performance shortfalls and delays, including the following:
users were not involved in developing the requirements, contractor
oversight was limited, and project scope and complexity were
underestimated. Program uncertainties, such as a lack of fully defined
program expectations, continued to delay planned SBInet deployments
following Project 28, In addition, the deployment of related infrastructure,
such as towers and roads, experienced challenges, such as increased
costs, unknown life-cycle costs, and land acquisition issues.

As part of her decision to end SBinet, the Secretary of Homeland Security
directed CBP to proceed with a new plan to deploy a mix of technology to
protect the border called Alternative (Southwest) Border Technology.
Under this plan, CBP is to focus on developing terrain- and population-
based solutions utilizing existing, proven technology, such as camera-
based surveillance systems, for each border region. Accordingly, the plan
is to incorporate a mix of technology, including an Integrated Fixed Tower
surveillance system similar to that used in the current SBlnet system (i.e.,
a tower with cameras and radar that transmit images to a central location),
beginning with high-risk areas in Arizona.

According to this new plan, DHS is to deploy other technologies, including
Remote Video Surveillance Systems (RVSS), Mobile Surveillance Systems
(MSS), and hand-held equipment for use by Border Patrol agents. For

®GAO, Secure Border Initiative: Technol y Depl Delays Persist and the Impact
of Border Fencing Has Not Been Assessed, GAQ-19-806 (Washington, D.C.: Sept. 9, 2009);
Secure Border Initiative: Observations on Selected Aspects of SBInet Program
Implementation, GAO-08-131T (Washington, D.C.: Oct. 24, 2007); Secure Border Initiative:
Observations on the Imporiance of Applying Lessons Learned to Future Projects,
GAO-08-508T (Washington, D.C.: Feb. 27, 2008); Secure Border Initiative: Observations on
Deployment Challenges, GAO-08-1141T (Washington, D.C.: Sept. 10, 2008); and Secure
Border Initiative: DHS Needs to Address Significant Risks in Delivering Key Technology
Investment, GAQ-08-1086 (Washington, D.C.: Sept. 22, 2008),
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fiscal year 2011, DHS plans to use about $159 million to begin buying
RVSSs, MSSs, unattended ground sensors, and hand-held devices for
Arizona. The President’s fiscal year 2012 budget request calls for $242
million to fund three of five planned deployments of the Integrated Fixed
Tower systems in Arizona although, depending on funding, the earliest
DHS expects the deployments to begin is March 2013 with completion
anticipated by 2015 or later. The estimated cost for the overall plan’s
Arizona component, called the Arizona Technology Plan, is about $734
million, of which $575 million is for the Integrated Fixed Tower
component.

To arrive at an appropriate mix of technology in its plan, DHS performed
an Analysis of Alternatives (AOA).” In March 2011, we provided
preliminary observations regarding this analysis.* Specifically, we noted
that on the basis of our ongoing review of available information to date,
there were several areas that raise questions about how the AOA results
were used to inform Border Patrol judgments about moving forward with
technology deployments, including the Integrated Fixed Tower system.
For example, the AOA cited a range of uncertainties in costs related to the
operational effectiveness of the four technology alternatives considered
(mobile, fixed tower, agent equipment, and aerial alternatives) in each of
the four geographic analysis areas, meaning there was no clear-cut cost-
effective technology alternative for any of the analysis areas. Yet, the ACA
observed that a fixed tower alternative may represent the most effective
choice only in certain circamstances. Further, we have questions about
how the AOA analyses were factored into planning and budget decisions
regarding the optimal mix of technology deployments in Arizona.
Specifically, we have not yet examined the Border Patrol’s operational
assessment to determine how the results of the AOA were considered in
developing technology deployment planning in Arizona and, in turn, the
fiscal year 2012 budget request. The cost and effectiveness uncertainties
noted above raise questions about the decisions that informed the budget
formulation process. We are continuing to assess this issue for the House
Homeland Security Committee and will report the final results later this
year.

*Performing an AQA is a key first step in the acquisition process intended to assess the
operational effectiveness, costs, and risks of alternative system solutions for addressing a
validated mission need.

®GAQ, Border Security: Preliminary Observations on the Status of Key Southwest
Border Technology Programs, GAO-11-448T (Washington, D.C.: Mar. 15, 2011).
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Deployment of DHS U.S.-
VISIT Program Technology
Provides Opportunity to
Identify Ilegal Migration
Through Visa Overstays

DHS took action to better monitor and control the entry and exit of foreign
visitors to the United States by establishing the U.S. Visitor and Imumigrant
Status Indicator Technology (US-VISIT) program, that tracks foreign
visitors using biometric information {such as fingerprints) and biographic
information. DHS has incrementally delivered US-VISIT capabilities to
track foreign entries, and a biometrically enabled entry capability has been
fully operational at about 300 air, sea, and land POEs since December
2006. In November 2009, we reported that, according to DHS, US-VISIT
entry operations have produced results. For example, as of June 2009, the
program reported that it had more than 150,000 biometric hits in entry
resulting in more than 8,000 people having adverse actions, such as denial
of entry, taken against them.”

Since 2004, however, we have identified a range of DHS management
challenges to fully deploy a biometric exit capability intended, in part, to
track foreigners who had overstayed their visas and remained illegally in
the United States. For example, in November 2009 we reported that DHS
had not adopted an integrated approach to scheduling, executing, and
tracking the work that needs to be accomplished to deliver a
comprehensive exit solution.* Most recently, in August 2010 we reported
that the DHS pilot programs to track the exit of foreign visitors at air POEs
had limitations curtailing the ability to inform a decision for a long-term
exit solution at these POEs.” We made recommendations to ensure that
US-VISIT exit was planned, designed, developed, and implemented in an
effective and efficient manner. DHS generally agreed with our
recommendations and outlined actions designed to implement them.

Chairman Lieberrnan, Ranking Member Collins, and members of the
committee, this concludes my prepared statement. I will be happy to
answer any questions you may have.

®GAO, Homeland Security: Key US-VISIT Components at Varying Stages of Completion,
but Integrated and Reliable Schedule Needed, GAQ-10-13 (Washington, D.C.: Nov, 18,
2009).

FGAO-10-13.

"GAQ, Homeland Security: US-VISIT Pilot Evaluations Offer Limited Understanding of
Air Bxit Options, GAO-10-860 (Washington, D.C.: Aug, 10, 2010),
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Post-Hearing Questions for the Record
Submitted to Hon. Asa Hutchinson
From Senator Susan M. Collins

“Securing the Border: Building on the Progress Made”
March 30, 2011

1. In your testimony, you stated that “we should use a combination of physical fences and barriers,
human resources, and technology” to secure the border. In January 2011, Secretary Napolitano
announced that the Department of Homeland Security was terminating the virtual fence program,
known as SBInet, after more than a billion dollars was spent on the project, and directed the initiation
of a new plan for adopting border security technology. Having served at the Department of
Homeland Security before SBlnet, but at a time when the Department sought to deploy new
technologies, what lessons learned do you think DHS should take into account as it seeks to better
integrate technology into border security?

ANSWER:

As the first Under Secretary for Border and Transportation Security, I was given
authority and responsibility for implementing technology solutions that were mandated by
Congress. The key to success is having a strong program management or oversight office with
clear goals and unobstructed line of authority to a decision maker. In the case of SBInet, the
goals were not sufficiently defined and there was insufficient program oversight by U.S. Border
Patrol. There arc always decisions that have to be made as technology is implemented, and if
those decisions are delayed then the whole program will be delayed. A contractor implementing
technology must have regular and consistent guidance and decisions being made by the agency.
If the agency does not have the expertise on staff, then it must be recruited. The Department of
Defense has been able to internally build this expertise, but it is lacking in civilian agencies. It
must be recreated if we are going to be successful in implementing technology to the degree that
it is needed along the border.

One example of success in implementing success is the U.S. Visit program. This
technology was implemented on time and within budget. It was successful in its implementation
because Congress gave clear mandates and Secretary Ridge gave me the authority to make
decisions. We had a strong program office (that we had to fight very hard for). The ingredients of
mission clarity, access to decision maker and strong program office led to the success of U.S.
Visit.
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Post-Hearing Questions for the Record
Submitted to Hon. Asa Hutchinson
From Senator Mary L. Landrieu

“Securing the Border: Building on the Progress Made”
March 30, 2011

During the Bush Administration, a decision was made to conduct enforcement actions at the
workplace. These highly publicized incidents often resulted in the apprehension and ultimate
removal of individuals who were unauthorized to work and who were in this country illegally.
While the most egregious employers were fined, they rarely received jail time. And often the
fines were so low; they were referred to as a “cost of doing business”. Under the Obama
Administration, the focus has shifted from arresting illegal workers to pressuring employers not
to hire them. Immigration and Customs Enforcement agents collect and review hiring files,
typically I-9 forms, which verify eligibility to work in the U.S. Companies with unauthorized
workers can face civil and criminal prosecution. But critics of these audits say that they shift
illegal immigrants with good-paying jobs into the underground economy, because they are able to
find jobs elsewhere once they’re fired. It appears that neither workplace inspections nor I-9
audits have solved the problem. The desire for cheap labor among many U.S. companies
remains, and until that is resolved, people will come here illegally to fill these jobs.
2. How can we most effectively ensure that illegal aliens will be unable to work once they
enter the country?
b. Please share your views on the development of E-Verify, the system that allows
employers to electronically check an applicant’s immigration status before hiring them.
c. In the absence of comprehensive immigration reform, which of these enforcement
strategies should receive more resources ~ site visits or document audits?

Visa overstays account for approximately 45% of the illegal immigrants in our country, and yet
we do not have an effective system to record exits by legal visitors or to monitor and enforce
these overstays. Half of all exits are not checked against entries. Several of the 9/11 hijackers
overstayed their visas while residing in the U.S. and plotting the attacks, and this seems to be one
of the most significant gaps in our current immigration enforcement efforts. You testified that
you developed pilot programs at airports and land borders to record exits from the country but
faced significant challenges.
a. Please explain the challenges you experienced in developing an effective exit system and
what you believe is needed to overcome those challenges.
b. Secretary Napolitano has decided not to pursue a biometric exit system. Do you agree
that a biometric exit system is cost-prohibitive or infeasible, and if so, what alternatives
should we consider?

Congress has — on a bipartisan basis — provided an average of $1.7 billion more for homeland
security, including border security activities, than requested by Presidents Bush and Obama. This
is a significant level of funding and, as is being discussed at today’s hearing, these funds have
achieved major achievements in border security, including apprehension and removal of illegal
aliens. In the current budget environment, however, we will likely see declining budgets for all
government activities. There are border security gaps which still need to be filled. As the
chairman of the Homeland Security Appropriations Subcommittee, I will have to make informed
decisions on how to direct the funds available to my Subcommittee. So the question then
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becomes, how do we prioritize addressing the gaps? Is building more border fencing a higher
priority than hiring additional Border Patrol agents? Should we hire more Customs and Border
Protection officers to inspect and process passengers and cargo at our ports of entry? Or should
we fund more detention beds to hold illegal aliens until they are removed from the United States?

ANSWER:

L.

a. To ensure illegal aliens are unable to work once they enter, a mandatory electronic
employment verification tool that is easy to use, accurate, thorough, and protects privacy
is needed.

E-Verify is a vast improvement over the paper Form 1-9 process. It has brought ease and
more confidence to employers who use the program. Gaps exist, however, that need to
be bridged. At a basic level, E-Verify is currently transaction-based, not linked by
person. This means that if a person begins a job this week and goes through E-Verify and
begins a second job next week and goes through E-Verify, those two E-Verify
transactions are not linked. This non-linkage hampers the ability to identify fraud and
other business patterns. E-Verify should be re-designed to be a person-centric program.

US-VISIT’s IDENT is an example of a person-centric database. Several visa,
immigration benefit and enforcement programs are linked to IDENT. As a result, US-
VISIT can show a travel/immigration history of an individual, including a visa
application with the State Department, an entry via CBP, and an asylum application with
USCIS. This provides a portion of a person’s immigration status and helps adjudicators
decide whether to grant the person a benefit or enforce a law against the person. E-
Verify, however, is not linked to IDENT. It should be to fill in an individual’s
travel/immigration history and status, which leads to more accurate downstream
decisions regarding the individual.

Of course identity fraud is the largest gap that E-Verify needs to overcome. Biometrics
should be added to the program, but it seems needlessly burdensome to require employers
to collect biometrics from new hires to verify employment. Just as employers are not
forensic document experts, nor are they biometric experts. The new E-Verify Self-Check
portal is a step in the right direction to make E-Verify more employee-centric rather than
employer-centric. Technology is developing, and this Administration is encouraging
through the National Strategy for Trusted Identities in Cyberspace (NSTIC), the ability to
use identity service providers. Instead of requiring employers to collect biometrics,
private identity service providers can verify an employee’s identity, including the use of
biometrics. The employee can authorize the sharing of his/her identity verification held
by the identity service provider with the employer. This reduces identity fraud, increases
accuracy, increases privacy, removes the employer burden, and employer abuse of the
program. In addition, no national ID card is needed. Finally, this type of identity service
can be used for many purposes — both commercial {online transactions, health, banking)
and government (Social Security, driver's licenses, visas, immigration benefits).
Congress is in a good position to catalyze the development and use of identity service
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providers to improve the integrity of programs in which identity matters, such as E-
Verify.

. The air Exit pilots that were tested beginning in 2004 used a combination of kiosks,

handheld devices, or both. Adverse issues included travelers’ lack of knowledge of the
program, poor kiosk location in airports, lack of cooperation by airlines and airports, and
low compliance. The Air Exit pilots tested in 2009 were more successful in that CBP
officers and TSA agents used handheld and laptop biometric devices in controlled
settings — either as part of the TSA security screening process or inside the departure gate
by CBP officers. While the equipment cost is manageable, paying CBP officers to
perform the exit inspection is expensive. Using kiosks at the departure gates seems like a
reasonable alternative.

Land Exit is the most difficult program to implement. Building a land infrastructure to
inspect upon exit is daunting at best and, in some locations, physically implausible.
However, technology could make building a physical land infrastructure unnecessary.
Just as an identity service provider can help improve employment verification, it might be
the answer to land Exit. The U.S. and Canada have long had discussions whether an
entry into Canada can serve as an exit from the U.S. However, the sharing of a person’s
data from one sovereign government to another federal government raises privacy issues.
If the individual traveler, however, authorizes an identity service provider to share the
exit activity with DHS and authenticates if using a smart phone, perhaps the government-
to-government issue can be overcome.

. It is essential that a biometric Exit system be implemented so we can gain a complete

picture of how much illegal immigration this country faces and only with such complete
data can the government cstablish proper immigration policies and appropriation levels.

By all accounts, more can be done to secure both borders. However, no matter how
much money is spent to secure our borders (and at some point the law of diminishing
returns would kick in), breaches will occur and people will overstay the terms of their
visa. Accordingly, the U.S. should make illegal entry and overstaying unrewarding and
unappealing. This can be done by linking current databases such as E-Verify, SEVIS
(Student and Exchange Visitor Information Service), and SAVE (Systematic Alien
Verification for Entitlements Programs). If each of these programs were improved along
the lines of E-Verify as discussed above (made person-centric so records can be searched
by person, connecting to IDENT, adding biometrics, and automatically notifying ICE of
adverse results), deterrence to illegally reside here would grow substantially, This would
certainly require more resources be given to ICE to enforce these laws and programs
already on the books.
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Post-Hearing Questions for the Record
Submitted to Hon. Doris Meissner
From Senator Mary L. Landrieu

“Securing the Border: Building on the Progress Made”
March 30, 2011

1. The Secure Communities program was created by the Congress to identify - using
biometrics - illegal aliens who are already in custody and serving time for a crime they
have committed and prepare them for removal from the U.S. upon the completion of their
sentence. The program has been implemented in an increasing number of jurisdictions
across the country since 2008. The prime focus of Secure Communities in the beginning
was identifying and removing the most violent criminals who pose the greatest threat to
the community once their incarceration ends. In part, this focus was the result of proper
use of limited resources. As the program has matured, however, critics complain that
illegal aliens who are otherwise encountered by law enforcement during the course of a
criminal investigation are being biometrically identified as illegal and processed for
removal, which in turn makes illegal aliens reluctant to cooperate with criminal
investigations. I support the purpose of the Secure Communities program. Do you think
it is being implemented properly?

Secure Communities (SC) is a very ambitious program. By providing federal criminal and civil
immigration violation information electronically to local law enforcement officers and agencies,
it will represent the most far-reaching federal-state-local cooperation measure in immigration
enforcement when it is fully implemented in 2013. So it is not surprising that there have been
implementation problems. Some of the implementation problems raise serious concerns, which
Immigration and Customs Enforcement (ICE) and the Department of Homeland Security (DHS)
have been slow to address.

One problem has to do with the mandatory nature of the program.. Some communities have
wished to opt out of the program, which is apparently not possible because the SC agreements
are established by ICE with state-level authorities whose data base links with federal agencies
provide the technology platform required for the program. However, ICE has given contradictory
explanations and answers to the requests made by some communities to opt out. As a result,
considerable confusion and misinformation about opting out has surrounded the program and has
persisted.

My own view is that some communities, and even states — Illinois, for instance, has passed
legislation that declines participation statewide — will continue to choose to opt out. ICE/DHS
and the success and credibility of SC overall would be well served if some form of opt out
procedures were developed. San Francisco, for example, has established policies governing the
way in which its law enforcement agencies will and will not participate in SC. Its approach may
provide a way for other communities to tap the advantages of SC, but also be responsive to local
law enforcement priorities and community concerns.
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Another problem involves one of the critical characteristics of SC that distinguishes it from the
287(g) program. In SC, the decision whether to take custody or place someone into removal
proceedings remains with ICE. Thus, a local arrest triggers a SC database query, but if there is
then information of a criminal record, or a civil immigration violation, local officers refer the
case to ICE to decide whether the person is of interest for federal enforcement actions. This is an
important protection fundamental to the design of the program. However, ICE guidelines for
making the determination have not fully spelled out criteria to guide consistent implementation
of the program, and prosecutorial discretion guidelines that are to guide SC referral decisions are
not consistently implemented at the local level.

Careful guidance and priority-setting by ICE and DHS are important from the standpoint not
only of the implications the program has for individuals, their families and immigrant
communities, but also for managing downstream detention and removal costs wisely. Such
resources are finite and should be used for serious violators, If large numbers of status violators-
only are placed into the detention and removal system from a fully-implemented SC program, it
could undermine the focus of other ICE and DHS enforcement priorities.

These are examples of important implementation problems in my view. Below I have included
the title and a link to a fuller analysis and recommendations of the 287(g) program that was
recently completed by a number of my colleagues at MPI. Much of the material in the report also
applies to SC and the issues it raises that call for more careful implementation and oversight.

Delegation and Divergence: A Study of 287(g) State and Local Immigration Enforcement

hittp://www.migrationpolicy.org/pubs/287g-divergence.pdf

2. Congress has — on a bipartisan basis — provided an average of $1.7 billion more for
homeland security, including border security activities, than requested by Presidents Bush
and Obama. This is a significant level of funding and, as is being discussed at today’s
hearing, these funds have achieved major achievements in border security, including
apprehension and removal of illegal aliens. In the current budget environment, however,
we will likely see declining budgets for all government activities. There are border
security gaps which still need to be filled. As the chairman of the Homeland Security
Appropriations Subcommittee, I will have to make informed decisions on how to direct
the funds available to my Subcommittee. So the question then becomes, how do we
prioritize addressing the gaps? Is building more border fencing a higher priority than
hiring additional Border Patrol agents? Should we hire more Customs and Border
Protection officers to inspect and process passengers and cargo at our ports of entry? Or
should we fund more detention beds to hold illegal aliens until they are removed from the
United States?

These are questions that I believe can only be answered with better metrics that speak to the
performance of the immigration system and some of its key parts, for example border
enforcement. In general, it is essential to have proper resourcing of all of the functions you have
cited, but in an effective mix, rather than one at the expense of the others.
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In the case of border enforcement, people, equipment and technology all play important roles,
but they must complement each other. Customs and Border Protection (CBP) and the Border
Patrol are a highly professional organization that best knows its needs. At the same time, |
believe CBP and DHS must become far more rigorous, data and analytics-driven, transparent
organizations. I have provided examples of border enforcement metrics in my statement that
would be meaningful to help inform the questions you have raised.

With regard to detention, balance in the detention and removal system, as part of the broader
immigration enforcement system, is seriously skewed. The number of cases of individuals in
detention and in immigration proceedings has far outstripped the ability of the immigration
courts to decide cases in reasonable time periods. In some jurisdictions, the backlog of cases now
requires waits of two and three years. So making resource allocations that balance detention with
immigration court resources would enable far more efficient and effective use of detention space
than simply increasing detention capacity.

3.

During the Bush Administration, a decision was made to conduct enforcement actions at
the workplace. These highly publicized incidents often resulted in the apprehension and
ultimate removal of individuals who were unauthorized to work and who were in this
country illegally. While the most egregious employers were fined, they rarely received
jail time. And often the fines were so low; they were referred to as a “cost of doing
business”. Under the Obama Administration, the focus has shifted from arresting illegal
workers to pressuring employers not to hire them. Immigration and Customs
Enforcement agents collect and review hiring files, typically I-9 forms, which verify
eligibility to work in the U.S. Companies with unauthorized workers can face civil and
criminal prosecution. But critics of these audits say that they shift illegal immigrants
with good-paying jobs into the underground economy, because they are able to find jobs
elsewhere once they’re fired. It appears that neither workplace inspections nor I-9 audits
have solved the problem. The desire for cheap labor among many U.S. companies
remains, and until that is resolved, people will come here illegally to fill these jobs.

a. How can we most effectively ensure that illegal aliens will be unable to work

once they enter the country?

The most effective deterrent to individuals working in the country illegally would be to put into place a
combination of policies that would do the following: a) provide visas — both temporary and permanent ~
for people with skills that are needed in the labor force so there would be adequate ways to come to the
country legally for work purposes, and b) require all employers to verify the legal status of workers they
hire through the use of a reliable, electronic verification system. If such measures were enacted, it
would also be necessary to provide a means for those illegally in the country now who are contributing
to the economy and communities to obtain legal status. Along with continuing advances in the
effectiveness of border enforcement, those are the best ways to reduce illegal immigration to
manageable levels.
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b. Please share your views on the development of E-Verify, the system that allows
employers to electronically check an applicant’s immigration status before hiring
them.

E-Verify provides an important tool for employers to comply with the requirement to hire only
those authorized to work in the U.S. The system has been continuously improved based on
employer feedback and on careful evaluations that have been ongoing and built into the
implementation and planning procedures for the program. In addition, the social security and
immigration data bases on which the system relies have been updated and improved, with the
result that error rates have been and continue to be reduced.

The weakness in E-Verify is that it verifies whether someone is authorized to work, but it cannot
verify the identity of the person whose name and status are being checked. As such, it is
vulnerable to identity fraud. To serve as a simple, reliable system for immigration compliance
and enforcement purposes, it should do both: verify legal status and validate identity.

E-Verify program administrators are experimenting with a number of ways identity validation
could be incorporated into E-Verify. I think it is important to continue to experiment with

various solutions to find the best or alternative ways to resolve the problem of identity validation.

Without it, E-Verify — should it become mandatory — would be a partial, but incomplete, answer
as an employer compliance system for deterring illegal immigration.

c. Inthe absence of comprehensive immigration reform, which of these enforcement
strategies should receive more resources - site visits or document audits?

Both are valid and have a place in the kitbag of enforcement strategies to use in the absence of broader
immigration reform and mandatory electronic verification by employers. One can perhaps best think of
them as steps on a ladder of scrutiny and accountability for employers. Document audits represent a
first step in surveying hiring practices, which can then trigger a site visit if there are problems or federal
officials are not receiving cooperation. However, | am not suggesting site visits that are another term to
describe raids. Raids as an enforcement practice fall heavily on the workers, instead of the employer,
which is where the emphasis and burden must be placed to discourage and deter illegal hiring, a key
driver for illegal immigration. Instead, site visits where immigration enforcement officials have access to
an employer’s hiring records or carry out an enforcement action against an employer that has violated
immigration laws are an effective, defensible tool.
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Post-Hearing Questions for the Record
Submitted to Hon. Doris Meissner
From Senator Susan M. Collins

“Securing the Border: Building on the Progress Made”
March 30, 2011

1. The Border Patrol has used the term “operational control” as its principal metric to
evaluate the nation’s border security efforts. Recently, however, the Border Patrol has
announced an internal review to establish more accurate metrics to measure the efforts of
federal, state, and local law enforcement partners to secure the borders, What
suggestions do you have for metrics that the Border Patrol should consider as better ways
to evaluate the level of border security?

My full statement, and a recent report on which it is based, outline examples of metrics that would be
helpful. See Executive Action on immigration: Six Ways to Make the System Work Better
http://www.migrationpolicy.org/pubs/administrativefixes.pdf

I have argued that the question should be, “ What is effective control?” Historically, apprehension
numbers have served as the Border Patrol’s answer to that question. However, apprehensions are
insufficient as the primary method for assessing enforcement effectiveness.

CBP and DHS collect many other kinds of data. Especially valuable should be the extensive biometric
data that now number more than 100 million records of fingerprints collected on persons apprehended
since the mid-1990s or coming into contact with the immigration system in other ways. These data
could be analyzed to better understand crossing patterns, repeat entries, smuggling activity, and the
success of various enforcement strategies.

Examples of measures of effectiveness that are relevant to border controf and could be systematically
tracked and incorporated into regular assessments would include analyses of hot spots and responses to
them; crime rates; Ports of Entry activity as smugglers attempt to compromise legal avenues for entry;
border community confidence and support; and census and other demographic data. For example,
Mexico’s 2010 census shows that the numbers leaving Mexico have fallen by more than two-thirds since
a peak in the mid-2000s. Mexican analysts are attributing the drop to both the U.S. economic downturn
and to stepped-up border enforcement.

At the present time, available measures point in varying degrees to meaningful, positive progress in
securing the borders. However, the goal should be to systematically track such measures and allow for
open assessment of the substantial investments that the country has made in border security.
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United States Government Accountability Office
Washington, DC 20548

May 26. 2011

The Honorable Susan M. Collins

Ranking Member

The Honorable Mary L. Landrieu

Committee on Homeland Security and Governmental Affairs
United States Senate

Subject: Border Security: Responses to Posthearing Questions for the Record

On March 30, 2011, I testified before your committee on the Department of Homeland
Security’s (DHS) progress and challenges in securing the U.S. Southwest and
Northern borders. This letter responds to three questions for the record that you
posed. The responses are based on work associated with our previously issued
products and selected updates. Your questions and my responses follow below.

QUESTION FROM RANKING MEMBER COLLINS

1. What suggestions do you have for metrics that the Border Patrol should
consider as better ways to evaluate the level of border security?

We discuss Border Patrol performance measures in the context of the Department of
Homeland Security's (DHS) Fiscal Year 2010-2012 Annual Performance Report,
Mission 2: Securing and Managing Our Borders. Under this mission, there are
interim Border Patrol performance measures supporting Goal 2.1: Secure U.S. Air,
Land, and Sea Borders, defined as preventing the illegal flow of people and goods
across U.S. air, land, and sea borders. There are two objectives supporting this goal:

¢ Objective 2.1.1 Prevent illegal entry of people, weapons, dangerous goods and
contraband, and protect against cross-border threats to health, the
environment, and agriculture, while facilitating the safe flow of lawful travel
and commerce.

o Objective 2.1.2 Prevent illegal export and exit of weapons, proceeds of crime,
and other dangerous goods, and the exit of malicious actors.
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DHS stated in its Annual Performance Report that it was currently working to
improve the measures used to assess this key goal of the homeland security
enterprise. At the time of our review, there were several efforts underway, One of
two efforts led by DHS’ Custoras and Border Protection (CBP) is to develop a Border
Security Index (BSI) that is intended to be a new outcome-based measure which is to
be used to publicly report progress in meeting border security goals in support of the
Government Performance and Results Act (GPRA).' The BSI methodology would
consider various factors, such as the percentage of illegal entries apprehended, that
had not been finalized at the time of our review. The second CBP effort is to create a
measure of the change in flow of illegal persons across the southwest border using a
statistical model developed by the Homeland Security Institute using data on
apprehensions and recidivism rates for persons illegally crossing the border. DHS
officials said that it had not yet determined whether results from this model would be
used for GPRA reporting in the fiscal year 2011 or 2012 DHS Annual Performance
Plan, or used for internal management purposes and reported to Congress in support
of the annual budget request. The third effort, led by Border Patrol, is to standardize
and strengthen the metrics that had formerly supported the measure of “border miles
under effective control” that DHS removed as a GPRA reporting measure in fiscal
year 2011. At the time of our review, Border Patrol officials were considering
changes in how they use these and other metrics to manage its efforts to secure the
border. One change under consideration was to use a different mix of internal
management metrics for the southwest, northern and coastal borders. However, since
our review, Border Patrol officials have informed us that the agency plans to
discontinue the practice of translating various metrics across five levels of
operational control that it used in the past to publicly identify the status of border
security. As of May 2011 the Border Patrol expected to have new measures for
assessing border security in place by fiscal year 2012, but had yet to determine key
attributes of these new measures.

We have previously reported on key attributes of successful performance measures
consistent with GPRA.* Some of these attributes suggest the following in guiding
Border Patrol efforts:

s Measures should cover the core program activities that Border Patrol is
expected to perform. At the broadest level, the DHS goal suggests measuring

Border Patrol outcomes for preventing the illegal flow of people across the
border between the ports of entry, as well as the illegal flow of goods. Border
Patrol metrics comparing estimated illegal entries to apprehensions may serve
to show how its efforts contribute to stemming the illegal flow of people
across the border. At the time of our review, Border Patrol did not have a
metric for performance related to stemming the illegal flow of goods, such as
drugs, between the ports of entry in support of the border security goal.

» Measures should be balanced to cover CBP and DHS priorities. Border Patrol

may establish specific performance measures that support CBP and DHS
priorities, such as those listed in the objectives supporting the overall goal.

' GPRA, P.L. 103-62, was enacted to hold federal agencies accountable for achieving program resuits.
* GAO, Tax Administration: IRS Needs to Further Refine Jts Tax Filing Season Performance Measures,
GAQ-03-143 (Washington, D.C.: Nov. 22, 2002), Appendix L.
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For example, in measuring the ability to prevent the flow of illegal persons,
Border Patrol, in consultation with CBP and DHS, may choose to separately
measure the flow of illegal migrants, smugglers and other criminals, or persons
linked with terrorism crossing the border between the ports of entry.

Similarly, in measuring the ability to prevent the flow of dangerous goods
Border Patrol may choose to separately measure the flow of weapons, illegal
drugs, or proceeds of crime, such as bulk cash. Border Patrol may also
establish separate performance measures for its ability to prevent the entry
and exit of persons and goods across the border.

s Measures should link and align with measures of other components and at
successive levels of the organization. DHS may ensure that performance
measures established by Border Patrol align with measures at the CBP and
departmental level, as well as those established by other components that
contribute toward the goal to secure our borders, such as CBP’s Office of Field
Operations (OFO), which has responsibility for securing the border at the
ports of entry. For example, Border Patrol metrics estimating the flow of
illegal entries between the ports of entry aligns with OFO metrics to measure
for flow of illegal persons through the ports of entry,” and metrics of both
components could be aligned with an overall effort by CBP to measure the
overall flow of persons illegally crossing the southwest border. DHS may also
choose to establish a performance measure informing on the flow of illegal
persons in the United States due to visa overstays or other means that may
similarly link to the overall DHS estimate of illegal persons in the United
States. Linking performance measures such as these across the organization
informs on how well each program or activity is contributing toward the
overall goal to prevent illegal entry of persons, reinforces accountability, and
ensures that day-to-day activities contribute to the results the organization is
trying to achieve.

» Measures should reflect government wide priorities, such as quality, timeliness

and cost of service. Border Patrol may establish performance measures that
are consistent with any measures developed by CBP and DHS to reflect the
timeframes and cost efficiencies in securing the border across locations. For
example, CBP and DHS may establish measures that reflect the overall cost or
timeframe to secure the border as indicated by changes in the flow of illegal
persons or goods relative to its investment across components and programs.
At the Border Patrol level, such a measure may compare the relative cost
efficiencies achieved across border locations that use a different mix of
personnel, technology, or strategies to secure the border.

e Measures should have a numerical goal, be reasonably free from significant
bias or manipulation, and reliable in producing the same result under similar
conditions. At the time of our review, Border Patrol was working to improve

the quality of its border security measures to reflect a more quantitative

° OFQ uses a statistical program (model), COMPEX, which estimates the total amount of illegal activity
passing undetected through U.S. ports of entry-including persons transporting illegal drugs, guns, or
other banned substances—to calculate the apprehension rate and gauge the effectiveness of Customs
and Border Protection officers to interdict them. At the time of our review, OFO officials said
COMPEX was used at air and land ports of entry, but not sea ports of entry, and at land ports of entry
it was used for passenger vehicles, but not cargo vehicles or pedestrians.

Page 3

11:20 Feb 27,2012 Jkt 067122 PO 00000 Frm 00154 Fmt6601 Sfmt6601 P:\DOCS\67122.TXT SAFFAIRS PsN: PAT

67122.053



VerDate Nov 24 2008

149

methodology to estimate the nurmber of illegal entries across the border
compared to apprehensions, and other metrics. However, Border Patrol
officials said that comparable performance measures may not be applied to
the northern or coastal borders, providing an inconsistent picture of security
for the majority of U.S. border miles. We reported that in circumstances
where complete information is not available to measure performance
outcomes, agencies may need to use intermediate goals and measures to show
progress or contribution to intended results.’ For example, Border Patrol may
lack the detection capability necessary as a first step to estimate illegal entries
across most of the northern border and some other border locations. In these
circurastances, Border Patrol may choose to establish performance measures
tracking progress in establishing this detection capability. Once Border Patrol
achieves the ability to detect illegal activity across its borders, it may then
transition to measures for reducing the flow of illegal activity and interdiction.
On the southwest border, Border Patrol may also choose to establish
intermediate measures in reaching southwest border security goals. Such
intermediate performance measures may include those that use Global
Positioning System data for each apprehension to show Border Patrol
progress in apprehending persons at or close to the border compared to
enforcement tiers located miles away.

QUESTIONS FROM SENATOR LANDRIEU

2. How far along is the Department of Homeland Security (DHS) in its efforts
to develop a system to quantify relative costs and tactical effectiveness of
alternative infrastructure and technology choices along the Southwest
border?

As part of her January 2011 decision to end the Secure Border Initiative Network
(SBInet) technology program, the Secretary of Homeland Security directed CBP to
proceed with a new approach to deploy technology to protect the border called
Alternative (Southwest) Border Technology. Under this approach, CBP is to focus on
developing terrain- and population-based solutions utilizing existing, proven
technology, such as camera-based surveillance systems, for each border region.
Accordingly, the approach is to incorporate a mix of technology, including an
Integrated Fixed Tower surveillance system similar to that used in the current SBInet
system (i.e., a tower with cameras and radar that transmit images to a central
location), beginning with high-risk areas in Arizona. To arrive at the appropriate mix
of technology in its approach, DHS performed an Analysis of Alternatives (AOA).
Specifically, in May 2010, CBP asked the Homeland Security Studies and Analysis
Institute (HSI) to conduct an AOA as part of its assessment of SBInet. The AQA,
conducted in three phases, was intended to evaluate the cost and operational

* GAO, Agency Performance Plans: Examples of Practices That Can Improve Usefulness to Decision
makers, GAO/GGD/AIMD-99-69 (Washington, D.C.: Feb. 26, 1999).

"The AOA process is a key first step in the acquisition process intended to assess the operational
effectiveness, costs, and risks of alternative system solutions for addressing a validated mission need.
AOAs are required by DHS Acquisition Management Directive 102-01 (Jan. 20, 2010)—which provides
the overall policy and structure for acquisition management within DHS—as a means for identifying
alternative solutions and analyzing and coraparing these alternatives based on cost, risk, and
capability.
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effectiveness of planned SBInet deployments, as well as alternatives such as mobile,
aerial, and hand-held technologies.

In March 2011, we provided preliminary observations regarding this analysis.
Specifically, we noted that on the basis of our ongoing review of available
information to date, there were several areas that raised questions about how the
AOQA results were used to inform Border Patrol judgments about moving forward
with technology deployments, including the Integrated Fixed Tower system.’ For
example, the AOA cited a range of uncertainties in costs related to the operational
effectiveness of the four technology alternatives considered (mobile, fixed tower,
agent equipment, and aerial alternatives) in each of the four geographic analysis
areas, meaning there was no clear-cut cost-effective technology alternative for any of
the analysis areas. Yet, the AOA observed that a fixed tower alternative may
represent the most effective choice only in certain circumstances. Further, we
questioned how the AOA analyses were factored into planning and budget decisions
regarding the optimal mix of technology deployments in Arizona. The cost and
effectiveness uncertainties noted above raise questions also about the decisions that
informed the budget formulation process. We concluded that for a program of this
importance and cost, the process used to assess and select technology needs to be
transparent. In this regard, our internal control standards for the federal government
and those set forth by the Office of Management and Budget require that transactions
and significant events are promptly recorded and clearly documented to maintain
their relevance and value to management in controlling operations and making
decisions and to ensure that agency objectives are met. The standards also require
that documentation be readily available for examination.’

Separately, an independent review of the AOA process in March 2011° concluded that
while this process yielded analyses and insights in terms of cost and operational
effectiveness that should be useful to DHS and CBP, it remained unclear how these
insights would be used to increase overall border protection capability. The review
concluded that the AOA fell short in identifying solutions to achieve the mission
objective of situational awareness. It recommended that DHS consider a more
comprehensive evaluation that includes all aspects of border security and considers
all solution components (i.e., mixes of technology, personnel, and infrastructure).
The review noted that such an analysis would need to consider, among other things,
the motivations and adaptive behaviors of alien and drug smugglers; and analyze
environmental and legal constraints, as well as other operational realities and risks in
greater detail. Further, the review commented that by limiting the alternatives it
examined, the AOA team could not conduct an analysis to determine the most
effective combinations of technologies by area and concluded that increasing the

‘GAO, Border Security: Preliminary Observations on the Status of Key Southwest Border Technology
Programs, GAO-11-448T (Washington, D.C.: Mar. 15, 2011).

'GAQ, Internal Control: Standards for Internal Control in the Federal Government, GAO/AIMD-00-
21.3.1 (Washington, D.C.: Nov. 1999) and Office of Management and Budget, OMB Circular A-123,
Management's Responsibility for Internal Control (Washington, D.C.: Dec. 21, 2004).

® The independent review was conducted by a team of senior subject matter experts with expertise in
border security, operations testing, acquisition, performance measurement, and the management and
execution of AOAs. The team members were engaged as subcontractors to the Homeland Security
Studies and Analysis Institute, which is a federally funded research and development center.
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number of alternatives and their mixes would have resulted in additional credibility
as to the thoroughness of the analyses.

3. Describe the infrastructure in place along the border and your assessment
of which elements have proven their value and which ones have not.

DHS has deployed various types of technology and tactical infrastructure (fencing,
roads and lighting) to secure the nation’s land borders. In terms of technology, the
Border Patrol utilizes a range of technology to augment its agents’ ability to patrol the
border. These include, among other things, unattended ground sensors, mobile night
vision scopes, directional listening devices, unmanned aerial vehicles, and various
database systems. Under the Alternative (Southwest) Border Technology approach,
DHS is to deploy other technology, including Remote Video Surveillance Systems
(RVSS), Mobile Surveillance Systems (MSS), and hand-held equipment for use by
Border Patrol agents. During fiscal year 2011, DHS plans to use about $159 million to
begin buying RVSSs, MSSs, unattended ground sensors, and hand-held devices for
Arizona. The President’s fiscal year 2012 budget request calls for $242 million to fund
three of five planned deployments of the Integrated Fixed Tower systems in Arizona.
Depending on funding, the earliest DHS expects the deployments to begin is March
2013 with cornpletion anticipated by 2015 or later. The estimated cost for the overall
plan’s Arizona component, called the Arizona Technology Plan, is about $734 million,
of which $575 million is for the Integrated Fixed Tower component.

In terms of tactical infrastructure, CBP has constructed 649 miles of pedestrian and
vehicle fencing on the southwest border covering 33 percent of the border.” CBP
estimated that the border fencing had a life cycle of 20 years and over these years, a
total estimated cost of about $6.5 billion to deploy, operate, and maintain the fencing
and other infrastructure. According to CBP, during fiscal year 2010, there were 4,037
documented and repaired breaches of the fencing and CBP spent at least $7.2 million
to repair the breaches, or an average of about $1,800 per breach. We reported in May
2010 that CBP had not accounted for the impact of its investment in border fencing
and infrastructure on border security.” Border fencing was designed to prevent
people on foot and vehicles from crossing the border and to enhance Border Patrol
agents’ ability to respond to areas of illegal entry.

CBP reported an increase in control of southwest border miles, but could not account
separately for the impact of the border fencing and other infrastructure. In our May
2010 testimony, we concluded that until CBP determines the contribution of border
fencing and other infrastructure to border security, it is not positioned to address the
impact of its investment; and reported that CBP was in the process of conducting an
analysis of the impact of tactical infrastructure on border security. This effort was in
response to our September 2009 recommendation that in order to improve the quality
of information available to allocate resources and determine tactical infrastructure’s
contribution to effective control of the border, the Commissioner of CBP conduct a

“The length of the border with Mexico is defined by the U.S. International Boundary and Water
Commission at 1,954 miles. The length of the land border is 675 miles, while the length of the border
along the Colorado and Rio Grande Rivers is 1,279 miles.

"GAO, Secure Border Initiative: DHS Has Faced Challenges Deploying Technology and Fencing Along
the Southwest Border, GAO-10-651T (Washington, D.C.: May 4, 2010).
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cost-effectiveness evaluation of the impact of tactical infrastructure on effective
control of the border." According to CBP, that analysis is ongoing.

As our work proceeds, we will further address the questions raised about the AOA
process, test and evaluation results, and CBP’s proposed new acquisition strategy.
Specifically, we are currently examining the Border Patrol's operational assessment
to determine how the results of the AOA were considered in developing technology
deployment planning in Arizona and, in turn, the fiscal year 2012 budget request for
Integrated Fixed Tower systems. We will also continue to assess the status of the
SBInet program, in light of the Secretary’s cancellation decision; as well as monitor
the status of the assessment of the fencing’s effectiveness

If you have any questions about this letter or need additional information, please
contact me at (202) 512-8777 or StanaR@gao.gov

Richard M. Stana
Director, Homeland Security and Justice Issues

"GAO, Secure Border Initiative: Technology Deployment Delays Persist and the Impact of Border
Fencing Has Not Been Assessed, GAO-09-896 (Washington, D.C.: Sept. 9, 2009).
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" United States Senate
Committee on Homeland Security and Governmental Affairs

Opening Statement of Chairman Joseph Lieberman
“Securing the Border: Progress at the Local Level”
Homeland Security and Governmental Affairs Committee
April 7,2011
As Prepared for Delivery

Good afternoon, 1 thank the witnesses for being here. Today’s hearing is the second in a series that the
Committee is holding to examine the progress made over the past decade as a result of the infusion of substantial
federal support to secure our borders - particularly our border with Mexico - and how we can build on the current
fevel of border control.

At our first hearing, the pane! of experts outlined the significant increases in manpower and resources that
have been sent to the border over the past decade. They all agreed that progress has been made toward securing
the border but that of course much more still needs to be done before we can say we’ve done everything we can
do.

Last week’s hearing also raised important questions about how we define and gauge border control and
about the inadequacy of our current measurements of what is inherently a difficult question. Our witnesses
agreed that the metrics collected and disseminated about border security must be improved to provide us with the
best possible understanding of how well our border is being secured.

Right now, for example, apprehensions of illegal border crossers are at their lowest levels since the early
1970s~—with 465,000 people apprehended last year compared to 1.6 million in 2000. This is interpreted by many
as a clear sign of progress because substantially decreasing apprehensions means that Border Control operations
are deterring people from crossing illegally. I guess it also assumes the same basic percentage of apprehensions
as compared to the total number of people attempting to go over.

But at various points in the last decade, the Border Patrol itself has turned this formula upside down and
pointed to increases in apprehensions of illegal crossers as evidence of progress, arguing that increasing
apprehensions meant that agents were targeting their efforts better. Apprehensions are obviously one indicator of
border security. But we need to find a better, more direct way to compare the number of people being
apprehended to how many people are trying to enter the country illegally.

I realize that this is not an easy undertaking, but some Border Patrol sectors—including the Tucson
Sector—are already using cameras, sensors, and footprint analysis to conclude how many illegal entries are
occurring. It gives them a little more data to make a conclusion that, in the end, is an estimate, but we're trying to
make it as educated an estimate as possible. We need to expand this across the entire border in order to give us a
better idea about whether our border security strategies are succeeding and to help the Border Patrol marshal its
resources more effectively.

The panel we heard last week also agreed that the apprehension rate of illegal border crossers cannot be
the only way we measure border security. Other factors, they said, must be considered as well, including a
subjective factor: public perception. That is, can we measure and consider how secure people in border
communities believe they are?

340 Dirksen Senate Office Building, Washington, D.C. 20510
Tel: (202) 224-2627 Web: http://hsgac.senate.gov
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In confronting the problem of illegal immigration, we must also take into consideration a statistic that
would probably surprise most people: Nearly half — 35 to 45 percent - of the people now in this country illegally
originally entered the U.S. on valid visas that subsequently expired. In other words, these people were legal
immigrants who became illegal. Most of these people did not enter the U.S. across our border with Mexico.

To help us get beyond the statistics and understand the situation on the ground, we have called a panel of
witnesses today with real first-hand experience along our entire southern border—ifrom Texas to California. They
are the people who confront illegal immigration and border-related crime every single day in their jobs as sheriffs
and judges.

The Committee is very interested in the status of control of the border closest to them. 1am particularly
interested in their thoughts on the violence in Mexico and the degree to which it has or hasn’t spilled over into
their communities. I would like to know whether the FBI statistics on decreased rates of violence in a lot of
their border communities reflect their experiences, and if not, why not? I hope our witnesses will shed light on
what they think it will take for people living and working on the border to feel safe.

Last week, we heard testimony that border security cannot be achieved in isolation from our immigration
game plan, and that hundreds of thousands of people will continue to risk their lives illegally crossing our borders
unless and until we reform our immigration laws, presumably to create a system that allows immigrants to enter
legally for temporary work opportunities and then to return. So, I will ask our witnesses today to address the
relationship between immigration reform and border security.

The ultimate aim of these hearings is: One, to do oversight on what we’re getting in return for the
considerable federal investment in border security; two, to see what we can do to improve it; and three, to look at
the political equation here that has to do with the relationship between border security and our current
immigration system, which just about everyone agrees is broken.

With answers to these questions, I hope we can get a picture that the numbers don’t begin to explain about
whether the billions in taxpayer dollars that we have invested in securing the border are dollars that have been
spent wisely, and what we must do in the future to improve security for all our citizens, particularly those living
and working along the border.

Senator McCain?

=30~
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STATEMENT OF SENATOR JOHN MCCAIN
COMMITTEE ON HOMELAND SECURITY AND GOVERNMENTAL AFFAIRS
APRIL 7,2011

Thank you for calling this hearing today. [ believe that it is appropriate that we hear from
our state and local officials that work every day to secure their communities along the southern
border.

The deadly violence in Mexico has fundamentally changed the jobs of law enforcement
along the border, They are now asked not only to serve eviction notices, assist courthouses with
the transport of prisoners and execute and service process of civil litigation matter; but also to
serve as our nation’s first line of defense in defending our homeland. The job of sheriff or
sheriff's deputy is more difficult, more challenging and more dangerous than ever before. And
unfortunately, this is a direct result of the Federal Government’s inability or unwillingness to
secure our borders.

I am sure that all of you are aware of the challenges that Arizona has been facing — many
or your communities face the same problems — and understand why many people in southern
Arizona feel like they are living in a no-man’s-land, abandoned by the Federal government and
this Administration.

Regardless of some administration officials claims that, “the border itself is more under
control than it has ever been,” Border Patrol in the Tucson sector apprehends over 500 illegal
border crossers each day, and over 210,000 illegal border crossers were apprehended last
year. According to estimates from border patrol agents, only one-third to one-fifth of illegal
border crossers are actually apprehended. Idon’t think anyone living in the region would
consider this to be a border that is ‘under control.”

Americans living anywhere, but especially along the border, must feel safe and secure in
their homes and on their property. They cannot while close to a million illegal border crossers,
many with criminal records, enter through the southwest each year.

With an increase in illegal border crossers and an increase in Mexican drug cartel
violence, we have seen record amounts of drugs crossing the border. Ninety percent of the
cocaine seized in the United State comes through Mexico and much of it is smuggled though
Arizona, Texas, New Mexico and California to points throughout the country. Arizona leads the
southwest border states in the seizure of marijuana with nearly 1.7 million pounds of marijuana
being seized last year in Arizona (with 1.2 million of those pounds being seized in the Tucson
sector), a 43% increase from 2008. No other border sector has ever reached the one million
pound threshold.

But, these drug seizures do not affect only southwest border law enforcement. The drug
smuggling operations are active in more than 230 U.S. cities and every region of our country.
Drug smuggling through our borders is reported to generate as much as $38 billion annually in
revenues for the Mexican drug cartels.
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As many of the witnesses have noted in their written testimony, there are a number of key
programs still in need of funding that are critical to our border security. Congress has not
provided nearly enough funding for Operation Streamline to assist in prosecuting illegal border
crossers, or Operation Stonegarden, a grant program that funds many of the activities sheriffs are
asked to take on to help defend our homeland. These programs are crucial to ensuring our courts
and state and local law enforcement have the resources necessary to support efforts to protect
people in the border region and beyond.

Again, thank you for being here today and most importantly, thank you for all you do to
keep Americans safe and secure each and every day. [ will continue to work each day to support
your efforts to secure our homeland and serve our country.

#4#
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VERONICA ESCOBAR
El Paso County Judge

April 7, 2011

I have the honor of being the County Judge for El Paso, Texas, the greatest community in the U.S. In
Texas, the County Judge is the Chief Executive of the County. In this administrative capacity, 1
preside over a five-member commissioners court, which has budgetary and administrative authority
over county government operations. The County Judge is elected county-wide. That means, as of the
2010 Census, I represent 800,000 people in the world’s largest bi-national metropolitan community.

El Paso also happens to be the safest city of our size in America, and we’ve consistently been ranked
among the top three safest communities for well over a decade. Not only do we have some of the
lowest crime rates in the nation, but a recent poll of our citizens shows that we know we are safe and
we feel safe.

1 appreciate the opportunity to share the border experience with all of you. It's sometimes frustrating
when policies created and laws passed in D.C. do not address the realities that border residents live,

Residents who live on the U.S.-Mexico Border have seen their communities used as a convenient
backdrop to heated debates and political posturing about immigration and drug policies. Incredibly,
it's been said by some elected officials—iwo from our own state—that there are bombs going off in
the streets of El Paso. That is absolutely untrue. As a border community, we have challenges, no
doubt, but exploding bombs are not among them.

What happens when the rhetoric escalates and the facts get lost? It hurts my local economy; it hurts
our ability to recruit talent; it negatively affects our convention business; and it doesn’t solve the real
problems.

We are all concerned about and devastated by the tragedies oceurring every day on the other side of
our river — the drug war raging on the streets of Ciudad Judrez. 1 am glad for the assistance being
given Mexico, and I hope there is more to come, including discussions about our own contributions to
the drug war that is devastating Judrez and El Paso families. In the mean time illegal drugs continue to
flow north to feed Americans’ insatiable appetite for them; U.S. guns used in that bloodshed continue
to move south: and Bl Paso, like other border cities, is a corridor caught in the middle of that
north/south activity as well as the rhetoric that emanates from our state's and nation's capitols.

My local law enforcement agents are dealing with transnational gang activity; my jail houses them;
our prosecutors are pursuing charges against them in court: and my local property tax base is
shouldering much of that burden.

Equal Opportunity Employer
500 E. San Antonio, Suite 30, El Paso, TX 79901
Phone: 915-546-2008 - Fax: 915-543-3888 * countyiudge@epcounty.com - www.epcounty.com
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Page 2
Sepate Committee on Homeland Security and Governmental Atfairs Hearing
"Securing the Border: Progress ut the Local Level”

The federal government has been aware of the costs associated with the challenges we face on the
border and the burden carried by local property taxpayers: vour financial assistance is very much
appreciated. especially through the State Criminal Alien Assistance Program (SCAAP) and High
Intensity Drug Trafficking Area (HIDTA) funds.  However, according to the El Paso County Sherift's
Office. HIDTA funds have remained relatively stable since the program’s inception over 10 years ago.
Meanwhile, salaries, benefits and equipment costs have all increased over time: we either have to scale
back operations or fund increases on the backs of local property taxpayers. SCAAP funds are also
very much appreciated but only cover a small portion (10-15%) of the costs of housing these
offenders. And, unfortunately, in the 2012 budget, SCAAP funds are being reduced by 60%. which
would mean yet another increased burden on my residents.

Federal grants offer & supplement that we appreciate, but they can be inflexible. For example, the
2010 Operation Stonegarden grant did not allow us to purchase vehicles. which we badly needed.
That significantly diminishes our capacity to cffectively patrol the County of El Paso, which consists
of over 1,060 square miles, 47 miles of which are adjacent to our international border,

We need help with investments that supplement our ability to recruit and hire more officers. The
COPS grants have poured money into Texas but the El Paso County Sheriffs Office has been passed
over for two years. The El Paso Police Department likewise has been ignored. Meanwhile cities like
San Antonio. Dallas, Houston, and Austin have received funding for as many as 50 new officers,
These are not border cities. Let me repeat These are not border cities. My Sheriff's office needs
“boots on the ground.” While receiving funding for overtime is helpful, our officers are getting
burned out.

We are concerned that with the talk of slashing budgets and cutting support 1o our communities, we
will erode the gains we have made in getting the federal government to assist us as we assist you.

When the war between cariels began to reach a critical level in Ciudad Judrez, we saw a pattern
emerge that we never predicted and hasn’t stopped. Our county hospital district, which houses the
only Level 1 rauma center in our region-—the next closest center is 275 miles away—began seeing
victims of the violence who were rushed though our ports of entry and into our ER. Since 2008, we've
spent $4.9 million in trauma care specifically for these victims; to date, we've been compensated for
only $1.2 million, leaving local property taxpayers to pick up $3.7 million in uncompensated costs.
We've repeatedly requested funding from the Merida initiative to help off-set the costs borne by local
property taxpayers because we just don't see that financial burden diminishing ~ unless the U.S.
changes its drug policies or the cartels suddenly declare a cease fire.

Where has some of the federal funding gone, if not to my trauma facility or increasing my law
enforcement capacity? It's gone to a wall. While federal law enforcement has gone on the record to
praise the border wall, it is to me and others an example of considerable federal dollars being spent on
a rusting monument that makes my community look like a junk-vard.

The vast majority of border crossers are not criminals, but economic migrants; and as you know, a
significant amount of illegal drugs are funneled through our ports of entry.
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Senate Commities on Homeland Security and Govermmental Aftairs Hearing
"Securing the Border: Progress at the Local Level”

A true fix to undocumented immigration could come from comprehensive immigration reform that
would create a path for the undocumented to regularize their status, institute migrant worker visas.
and. in general, offer a realistic, common-sense approach to a complicated challenge. And
comprehensive immigration reform will finally take away the platform used by state politicians who
want local police and sheriffs departments to enforce federal immigration laws. For the record, the El
Paso County Sheriff, the El Paso Police Chief, the El Paso Mayor, Congressman Reyes and | all
oppose having local law enforcement officers enforce federal immigration laws.

Community policing, the strategy utilized so effectively by local law enforcement in El Paso, involves
building trust and relationships between law enforcement and citizens that helps solve crimes and keep
neighborhoods crime-free. 1f my sheriff's deputies are required by the Texas legislature to enforee
federal immigration laws, and if they become de-facto immigration officers. that trust disappears,
families become afraid to report crime, and we become a less safe community,

Another facet of an overall fix should focus on our border ports.  Our ports of entry should be as
modern as our cell phones are. Unfortunately, they are not. They lack significant investment in staff
and infrastructure, and what should be a point of opportunity becomes simply a point of obstruction.
Every year. $30 billion of commerce comes across ¥l Paso’s ports. but a minimum of at least an hour
wait for vehicles and up to 2 - 3 hour wait times for pedestrians during peak periods, creates a
disincentive. Consider what that wait feels like, especially for pedestrians, in the sweltering summer
southwest sun.

To help be a part of the solution. El Paso County has partnered with our Metropolitan Planning
Organization (MPO) (o access FHWA funds for a Southwest Border Trade Demonstration Project
(SBTDP) that will use the latest technology to track trucks coming across our ports of entry. It's a
solution that, if successful, will help ease the congestion and help create smarter, more secure and
efficient ports of entry that keep people and goods moving. We more need solutions like this for our
ports of entry so that they are not complete bottlenecks where cars and trucks idle for hours, polluting
our air and harming our economy.

Iive in a thriving. safe and wonderful border community. 1am fiercely loyal to and very proud of El
Paso. While some politicians like to use caricatures of the border for purposes of political rhetoric—
thetoric that portrays our conumunities as dangerous, volatile, and unsafe——the reality for us couldn’t
be more different. Don’t get me wrong. We have challenges, but those challenges can be addressed
much more effectively by more responsible burden-sharing by the Federal government, whose mission
it is to secure our borders and. by extension, our public safety, our commerce, and our immigrant
population. We are indeed on the front-lines and a safe border means a safe nation. But vilifying
immigrants. building expensive. ugly walls, and encouraging hysteria and xenophobia only hurts our
border communities, our commerce, and the economy of the nation.

Veronica Escobar
El Paso County Judge
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VERONICA ESCOBAR
El Paso County Judge

April 15,2011

Honorable Joseph Lieberman

United States Senator

Chairman, Senate Committee on

Homeland Security & Governmental Affairs
340 Dirksen Senate Office Building
Washington, DC 20510

Dear Chairman Lieberman,

Enclosed is a copy of an article published by the Arizona Republic on April 10, 2011 entitled
“Statistics don’t support Pinal Sheriff Babeu's statement on trafficking” It was written by
Dennis Wagner, who analyzed statistics for Pinal County after the Sheriff's testimony at the
Senate Committee on Homeland Security & Governmental Affair's “Securing the Border:
Security at the Local Level” hearing on April 7, 2011.

I would respectfully ask that the article be included in the record for the hearing,
Thank you again for the opportunity to discuss border issues and needs with the committee.

Sincerely,
) )
e

it (N

\ -

Veronica Escobar
El Paso County Judge

Equal Opportunity Employer
500 E. San Antonio, Suite 301, El Paso, TX 79901
Phone: 915-546-2098 - Fax: 915-543-3888 - countviudge@epcounty,con * www.epcounty.com
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Statistics don't support Pinal Sheriff Babeu's
statement on trafficking

by Dennis Wagner - Apr. 10, 2011 12:00 AM
The Arizona Republic

In mid-February, officers from more than a dozen police agencies swarmed the drug-trafficking
corridor in western Pinal County's notorious Vekol Valley.

They got into wild vehicle chases, arrested 102 suspected smugglers, illegal immigrants and drug
traffickers, and seized 3,200 pounds of marijuana.

When it was over, Sheriff Paul Babeu issued a news release declaring that Pinal County is "the
No. 1 pass-through county in all of America for drug and human trafficking."

It's a line the sheriff has used countless times - most recently on Thursday in testimony before
the U.S. Senate Committee on Homeland Security - as he criticizes the federal government for
failing to secure the border.

There's just one problem: There is no data to support the assertion.

In fact, an 4rizona Republic analysis of statistics from local, state and federal sources found that,
while sheriff's officials do bust smugglers and seize pot, Pinal County accounts for only a
fraction of overall trafficking.

The newspaper also found that other headline-grabbing claims by Babeu are contradicted by
statistical evidence or greatly exaggerated.

For example, the charismatic first-term sheriff raised eyebrows two months ago when he
predicted that his deputies would get into a gunbattle with cartel members in the desert during
the next 30 to 60 days. The forecasted encounter did not happen.

Although critics, including the Department of Homeland Security and some border mayors, have
challenged Babeu's veracity and questioned his motives, the sheriff shows no sign of tempering
his claims.

In an undated letter seeking donations for a legal battle against the federal government, Babeu
says "things are just going from bad to worse now that our own federal government has sided
with the criminals instead of law enforcement."

Babeu, through a spokesman, declined to be interviewed, saying he was too busy. He did,
however, respond to questions sent via e-mail. He wrote that Pinal County residents have
reported such rampant increases in smuggling activity that they are terrified to leave their homes.

By contrast, DHS Secretary Janet Napolitano and others in the Obama administration point to
statistical evidence that America's border is more secure than ever, They have drawn support
from some border officials who publicly accuse Babeu of conducting a fear campaign.

Some county residents are concerned that the sheriff is overstating the crime rates in Pinal
County. A group called Pinal County Residents of Responsible Leadership has been making
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automated phone calls in the area, with a male speaker criticizing Babeu's "irresponsible”
rhetoric about border-related crime. Listeners who want to lodge a complaint with the sheriff's
"political office" are transferred to the Arizona Republican Party.

Extent debated

No one disputes that Pinal County, which lies 70 miles from the border, emerged as a smuggling
channel during the past decade.

Up until the 1990s, smugglers and illegal immigrants could enter the United States almost
anywhere without worry.

Then, gradually, border enforcement increased. Routes into California and Texas were squeezed
until crime syndicates began relocating to the Sonora-Arizona line.

At first, crossings concentrated near Nogales, Douglas and other municipalities where roads were
relatively accessible. As the crackdown expanded into those areas - with more agents,
technology and fencing - smugglers were forced deep into the outback, trekking several days to
evade an enforcement gantlet.

Federal officials say the plan all along was to make illegal crossings more difficult.

Today, much of the traffic moves through the Tohono O'odham Reservation and north into Pinal
County, where smugglers and illegal immigrants can meet waiting vehicles near Interstate 8.

Now, federal officials say, the final squeeze points are under assault by task forces in places like
Vekol Valley, where hundreds of human trails zigzag through the jagged mountains and thorny
desert and where bandits sometimes prey on those who enter.

For years, a single deputy was assigned to patrol the entire western part of the county. Then, last
year, Babeu, who oversees 700 full-time employees, including 210 deputies, announced a
dramatic increase, telling KGUN9 TV in Tucson, "We're sending out three different teams of
eight to 15 deputies in each that are heavily armed, even with sniper teams, out to the desert at all
hours of the day and night."

Besides those deputies, law- enforcement task forces have flooded the area with agents and
officers from the Border Patrol, Bureau of Land Management, Immigration and Customs
Enforcement, Drug Enforcement Administration, Arizona Department of Public Safety and
police from Casa Grande, Eloy and the Tohono O'odham Nation.

But is Pinal, an area larger than Connecticut with about 341,000 residents, "the No. 1 pass-
through county in all of America" as Babeu claims?

The data showing amounts of drugs seized and numbers of illegal immigrants arrested in Arizona
does not support his assertion - unless Babeu does not consider border counties "pass-through"
areas.

DHS records for last year show that the Border Patrol seized 18 times as much marijuana and
arrested 15 times as many illegal immigrants in Pima County as in Pinal. In Santa Cruz County
last year, the agency seized nearly 10 times as much marijuana and arrested six times as many
illegal immigrants as it did in Pinal. The agency also says 90 percent of all drug interdictions

11:20 Feb 27,2012 Jkt 067122 PO 00000 Frm 00168 Fmt6601 Sfmt6601 P:\DOCS\67122.TXT SAFFAIRS PsN: PAT

67122.068



VerDate Nov 24 2008

163

occur within 5 miles of the border and says only 3 percent of marijuana seizures made in its
Tucson Sector occur in Pinal County.

In his e-mail, Babeu responded that "DHS and U.S. Border Patrol should expect to see higher
numbers of drug seizures anywhere they have increased manpower, which historically has been
along the border."

Claim check

To assess Babeu's claims, The Arizona Republic obtained public records from the Pinal County
Sheriff's Office, DHS and other federal agencies.

Among the findings:

- Babeu told the Berkshire (Mass.) Eagle in February, "Out of the 3,000 counties in the nation,
Pinal County ranks No. 1 when it comes to smuggling drugs and humans across the border.”

That claim appears to be incorrect.

Although Babeu is often identified as a border sheriff, his jurisdiction is 70 miles removed from
the Mexico line. Moreover, DHS records show Pinal County accounts for a tiny fraction of drug
and immigrant captures, fewer than any of the three border counties within the Tucson Sector.

Last year, for example, agents recovered 527,667 pounds of marijuana in Pima County. That's 18
times as much marijuana as they captured in Pinal County. They also made 15 times as many
arrests in Pima County. In Santa Cruz County, the Border Patrol reported nearly 10 times as
much marijuana seized and six times as many arrests as in Babeu's jurisdiction.

Jeffrey Self, head of the Border Patrol's new Joint Field Command office in Tucson, said nine
out of 10 undocumented-immigrant arrests in Arizona occur within 5 miles of the border. Only 2
percent of all illegal crossers are captured in Pinal County.

In his e-mail, Babeu said federal enforcement is stronger along the border, so arrest and seizure
totals are higher there.

- On Fox News, the sheriff told host Greta Van Susteren he's facing "one of the highest crime
rates in America" and crime is "literally off the charts in Arizona."

That claim also appears to be inaccurate.

Pinal County does not have the highest crime rate in Arizona, which is listed 16th among the
states for violent offenses, according to the Statistical Abstract of the United States.

An analysis of U.S. Census data and Department of Public Safety records shows 11 of Arizona's
15 counties have crime rates higher than Pinal County's. Residents of Maricopa County are
victimized nearly twice as frequently as their neighbors to the south.

Pinal County records show violent crime plummeting over the past few years in every major
category except homicides, where numbers are too small for statistical significance. Aggravated
assaults in Pinal County decreased 29 percent since 2007. Armed robberies are down 41 percent.
Border Patrol records indicate that illegal-immigrant apprehensions in Pinal County have
declined every year since 2008.

11:20 Feb 27,2012 Jkt 067122 PO 00000 Frm 00169 Fmt6601 Sfmt6601 P:\DOCS\67122.TXT SAFFAIRS PsN: PAT

67122.069



VerDate Nov 24 2008

164

In his e-mail, Babeu acknowledged that crime is down in the area but said that decrease would be
greater if the border was protected.

- In his letter to border mayors, and eisewhere, Babeu has said that federal intelligence analysts
identified "75 to 100 mountains or high-terrain features that are occupied by Mexican drug
cartels" in Pinal County.

According to Self, that tally represents the number of possible vantage points, not locations
manned at any one time by cartel scouts.

In his e-mail, Babeu agreed with that clarification.
Critics say some of Babeu's other claims spread fear unnecessarily.

Babeu says the Arizona border is so porous that national security is in jeopardy, based on arrests
in Pinal County of undocumented immigrants from terrorist-linked nations.

In the past decade, there is no known record of a terrorist entering the United States via Arizona's
border. Since 2008, according to DHS and sheriff's records, only one undocumented immigrant -
a Cuban - was detained from a nation on the State Department's list of state-sponsored terror
nations. Three others were from Afghanistan and Sudan, countries with significant terrorism
issues.

In his e-mail, Babeu said he is concerned that the entire border of nearly 2,000 miles remains
open to intruders. "Even if only a few (non-Mexicans) were caught, how many more got through
undetected?" he asked.

Still work to be done

Babeu, who says cartels have put a green light out for his assassination, is hardly alone in
bemoaning federal efforts along the border. Napolitano constantly complained about the same
issue during her tenure as governor of Arizona.

Security has improved under her watch, though: The U.S. Government Accountability Office
reported last year that control of the border has grown by 126 miles per year. Border Patrol
staffing has more than doubled since 2004. Arizona now has 4,900 agents, plus 900 Customs and
Border Protection officers and 561 National Guard troops. The result, according to DHS: a
nearly 40 percent drop in the number of immigrants caught entering Arizona unlawfully.

But there is still work to be done. The same GAO report said 56 percent of the U.S.-Mexico line
is still not under "operational control.”

Babeu said in his e-mail that having less than half of the border controlled amounts to "a failing
grade,"” and government efforts are too little, too late.

"If this administration was truly committed to securing the border, they would have already
implemented the . . . 10-Point Border Security Plan" advocated by Republican Sens, John
McCain and Jon Kyl of Arizona. That proposal calls for more National Guard units, fences and
other deterrents.

Independent experts say rhetorical exchanges and media sound bites often preclude rational
approaches to border security.
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Rick Van Schoik, director of the North American Center for Transborder Studies at Arizona
State University, said Babeu may sincerely see Pinal County in a public-safety crisis based on his
personal law-enforcement experience. At the same time, he said, "the border really is safer than
it has been in a long time."

Van Schoik complained that vital issues, such as border trade and the threat of smuggled nuclear
materials, get lost amid political posturing. He added that enforcement has improved, illegal
crossings are down, drug seizures are up and border communities are generally safer. "By almost
any metrics, CBP and DHS have accomplished a lot."

In Nogales, the biggest border city leading into Pinal County's smuggling pathway, no murders
were reported in 2010 or 2009. In February, Mayor Arturo Garino and his counterparts in
Douglas and San Luis wrote to Babeu, asking him to stop painting the border as crime-infested.

"Creating panic where only vigilance is warranted helps nobody,"” they wrote. "While your
misstatements about efforts to keep communities along the U.S.-Mexico border may keep
national media coming to Arizona, at the same time your consistent inaccuracies hurt cities and
towns like ours" by sabotaging commerce.

Weymouth Fogelberg, who generated the automated phone calls criticizing Babeu, said he's 92
and tired of seeing elderly residents frightened by false rhetoric. "He's a very charming,
intelligent man," Fogelberg said of the sheriff. "But he's using us for the furtherance of his
political career.”

Thayer Verschoor, communications director for the state Republican Party, said the phone
strategy didn't work. "We've gotten some calls,” he noted, "but most of them are actually pretty
positive" about the sheriff.

Babeu said in his e-mail that he represents the people who elected him. "The citizens of Pinal
County and Arizona have demanded help" in combating border-related crime, he wrote, adding
that smugglers in his jurisdiction "will be met with a heavy law-enforcement presence.”

Read more: http://www.azcentral.com/arizonarepublic/news/articles/2011/04/10/201104 1 Opinal-
sheritf-babeu-trafficking htmi#ixzz | I XYxpXiw
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Statement of Sheriff Raymond Loera
Imperial County, California

“Securing the Border: Progress at the Local Level”
April 7,2011

Issues:

The Imperial County Sheriff’s Office (ICSO) is located in Imperial County, CA, which extends
4,597 square miles, bordering Baja California, Mexico; Yuma County, Arizona and San Diego
County, California. The county contains 7 incorporated cities and 10 unincorporated cities. The
population is estimated at 172,672. There are 3 ports of entry in Imperial County. Two of the
ports of entry are in Calexico and the third one is in Andrade, California. Mexicali, Mexico is
Calexico, California’s sister city to the south.

Imperial County is a rural, agricultural community. The current unemployment rate is 24.7 per
cent. A review of local crime statistics indicated that crime levels remain stable, though larceny,
burglaries and assaults are high.

The Mexicali-Imperial Valley corridor is a significant, lucrative drug smuggling corridor. The
Customs and Border Protection Agency reports that during FY2010, the Calexico ports of entry
led with the most cocaine seized, as compared to seizures at other ports of entry along the
southwest border. For FY2011, this trend continues and for FY2011 the Calexico ports of entry
also lead in crystal methamphetamine seizures along the southwest border.

STATISTICS

Seized by FY2009 FY2010 FY2011

CBP (POES/Pounds) (through March)
Cocaine 7,348 6546 2,595

Marijuana 105,324 61,088 11,768
Methamphetamine 881 1,186 203

Heroin 42 237 3

Currency $3,736,614 $4,353,768 $1,962,921

Drug seizures between the ports and at the United States Border Patrol (USBP) Checkpoints
increased from FY2009 to FY2010, with the exception of marijuana. However, during the first 6
months of FY2011, marijuana totals exceeded what was seized in FY2010. This is due to
increased manpower of the USBP, remote video surveillance systems, four USBP Checkpoints
and an increase in seizures from ultralight smuggling activity. In the past, the Imperial Sand
Dunes were the favored location for smuggling marijuana, from Mexico into the United States.
Once successfully in the United States, load drivers utilized Interstate 8 to further transport the
load. The Imperial Sand Dunes was the location where USBP Agent Robert Rosas was killed by
drug smugglers in July 2008.
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STATISTICS

Seized by FY2009 FY2010 FY2011

USBP (through 3/15/11)
(Pounds)

Cocaine 174 1383 131

Marijuana 17,418 10,882 12,930
Methamphetamine | 37 119 92

Heroin 25 67 26

Currency $25,037 $720,403 $223,162

Traffickers must transport their drugs from Mexico into the United States, despite increased
border security and counterdrug efforts. They have resorted to using tunnels and ultralight
aircraft to get their drugs into this country. Since September 2003, 11 tunnels have been
discovered in the Imperial Valley border area, with the latest one discovered on March 6, 2011.
Ultralights are used to air drop marijuana loads into agricultural areas, in Imperial Valley, where
couriers await to retrieve the loads. Since December 2010, there have been 27 ultralight
incursions into Imperial Valley, resulting in 10 seizures totaling approximately 3,090 pounds of
marijuana. To date, only marijuana has been seized from the ultralights in this area.

Mexicali has not experienced the degree of violence reported in other areas along the border,
such Tijuana and Juarez. Intelligence has indicated for some time that Mexicali is a neutral zone,
a safe haven, due to the plaza having been controlled for several years by the Joaquin “Chapo”
Guzman-Loera drug trafficking organization (DTO).

Recently, there are indications that this is changing. This is evidenced by the killing of five
individuals on January 24, 2011 at La Resaca Bar in Mexicali, Mexico. Intelligence reflects that
the Beltran-Leyva organization may be vying for the control of the Mexicali Plaza. If this is
true, an escalation in violence in Mexicali is expected, as rival drug cartels seek to win over the
Plaza. Other intelligence sources have also indicated that violence will be escalating in Mexicali.
The degree to which this will impact Imperial County is an unknown factor at this time.

According to the U.S. Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF), weapon
smuggling is also an issue in the Imperial Valley. The “Imperial County Corridor” serves as a
major pipeline of firearms for organized crime entities operating in Northwestern Mexico and
members of the Sinaloa Cartel. The points of entry into Mexico for this corridor are primarily
through U.S. Ports of Entry in Andrade, CA and Calexico, CA. Trends and intelligence indicate
firearms are usually purchased in neighboring source states and trafficked into Imperial County,
CA, where they are held in suspected stash houses, disassembled and trafficked into Mexico, in
various appliances and furniture. Firearm traffickers have also requested military grade
weaponry, such as grenade launchers, high explosive rounds, grenades and fully automatic
firearms. Further, suspects have offered to trade illegal drugs for firearms. ATF has identified
one specific operative demand for firearms within this corridor which consist of 7.62mm rifles,
5.56mm rifles and other high-caliber firearms that will be used to support criminal organizations
or gangs associated with narcotics trafficking and other serious violent crime.
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Alien smuggling is also a problem along this portion of the border. Out of the nine United States
Border Patrol sectors, the El Centro sector ranked fifth in Illegal Alien Apprehensions. During
FY09, 33,521 aliens were apprehended in this area and 32,562 during FY10. This is a huge
decrease as compared to FY1999, when 225,279 illegal aliens were apprehended. Illegal alien
apprehensions along the southwest border have decreased across the board. This may be due to
increases in manpower by USBP, improved equipment and technology, border fences, as well as
the state of the economy.

The Federal Bureau of Investigation (FBI) reported that kidnappings, excluding parental/custody
situations, are rare in this area, on the United States side of the border. Rather, the victim is
usually involved in drug trafficking and the captors wait in Mexico or lure the person into
Mexico, where the kidnapping takes places. These cases generally go unreported.

Efforts to combat the threat:

The ICSO is part of the Imperial Valley Drug Coalition (IVDC), comprised of 20 participating
law enforcement agencies. The IVDC board oversees the Imperial Valley Law Enforcement
Coordination Center (IVLECC), a multiagency environment supporting this High Intensity Drug
Trafficking Area (HIDTA) initiative. This HIDTA is administered by the Southern California
HIDTA, called the California Border Alliance Group. These agencies communicate on a regular
basis, intelligence is routinely shared and the agencies come together to support various
operations.

The IVLECC specifically houses the following initiatives: the Intelligence Support Unit, the
Street Interdiction Team, the Imperial County Narcotics Task Force, Major Mexican Traffickers
and the California Department of Justice’s Major Narcotics and Violence Team (formerly known
as BIT). Although not currently housed at the IVLECC, the IVLECC supports the Border
Enforcement Security Team (BEST) and the Federal Bureau of Investigation’s (FBI) Safe Street
Task Force, which are also HIDTA initiatives. These task forces and the Intelligence Support
Unit are made up of various state, local and federal agents, officers and analysts, to include
Deputies from the ICSO. Four Deputy District Attorney’s are also located at the IVLECC,

The Intelligence Unit is comprised nine Intelligence Analysts, which provide case support,
operational, tactical, and strategic intelligence services for Imperial County law enforcement.

ATF established an office within Imperial County in 2009, as a component of ATF’s Southwest
Border Strategy, which includes both an International Strategic Component and a Domestic
Strategic Component. The Domestic Component is known as Project Gunrunner and is the
primary focus of ATF El Centro’s efforts within Imperial County. ATF El Centro partnered
with the California Department of Justice (DOJ) Bureau of Firearms (BOF) in 2010, as members
of a Firearms Trafficking Task Force to implement the domestic component. Given Imperial
Valley’s location along the U.S. Border, both components are utilized. The international
component primarily deals with firearms tracing and reporting by Mexican counterparts in
Mexicali and Algedones, Baja California, Mexico. Once firearms are encountered and recovered
by Mexican authorities, the information is then provided to ATF for tracing.
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Since the inception of the Firearms Trafficking Task Force, it has generated more than sixty
Southwest Border firearms trafficking interdiction investigations that target straw purchasers and
firearms traffickers, in known trafficking corridors, such as Imperial County. The task force also
concentrates its efforts on gun shows with known firearms trafficking activities and targeting
previously identified firearm traffickers that are trafficking firearms from source states, such as
Arizona and Nevada, into Imperial County, California and through to Mexico.

The BEST team, a Homeland Security Investigations~(HSI/ formerly known as ICE) led team,
targets the use of tunnels to smuggle drugs as well as ultralight incursions and southbound
weapons. In response to the ultralight threat, an ad hoc multiagency group was formed, with
oversight by the BEST Executive Board.

Individual cases are supported by the Intelligence Unit, as well as various operations, such as
Operation Aftershock, where the various participating agencies came together in May 2010 and
saturated the county with law enforcement, in an effort to stave off potential violence from
Mexico, as it has filtered into other parts of the country.

Another example where member agencies came together was in support of Operation United
Force in November 2010, an HSI-led operation reflecting a show of force and officer presence,
in response to threats against HSI agents and other federal agents and state officers.

Most recently in February 2011, HSI led Operation Gadsden, as part of Operation Fallen Hero,
again a multiagency operation focused on the Ports of Entry in Imperial County, this time in
response to the murder of HSI agent Jaime Zapata in Mexico.

In summary, Imperial County is a significant drug smuggling corridor and poses a potential
security threat to Imperial County, as rival DTOs seek to take over the Mexicali Plaza. Violence
is expected to escalate in Mexicali. The Mexican DTOs have adjusted their smuggling methods
to counteract law enforcement efforts, such as the utilization of tunnels and ultralights. High
unemployment in Imperial County and the familial ties between residents of Mexicali and
residents of Imperial County makes the DTO’s chances of success in recruiting individuals to
join in drug trafficking activities and other crimes, very high; making law enforcement’s job
extremely challenging. The sharing of intelligence between agencies is critical in order to plan
for and tackle these challenges. In Imperial County the IVLECC is the primary resource to
provide this service in support of state, local and federal agencies and serves as a hub for all
agencies to come together.
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To: The United States Senate Committee on Homeland Security and Governmnental Affairs
Fm: Raymond Cobos, Luna County Sheniff, Deming, New Mexico
Re: Written Statement

Luna County Profile
Approx. 27,000 Population approx. 46-47% Hispanic
2997 Square Miles in area
Terrain: Few mountains relatively flat
excellent radio & wireless service for 95 to 98% of the area

54 miles of border shared with Republic of Mexico
2 Incorporated Municipalities:
Deming 17,000 (County Seat)
Columbus 1800
Location: In the Southwest corner of the State of New Mexico
110 Miles west of El Paso TX
Major Highways: Interstate 10, US 180, NM State Rds 26, 11, & 9
Adjoining Counties: Hidalgo County (West) Grant County (North & West) Dona County (East)
Otero (Northwest)
Economy: Light Manufacturing, Food Processing, Tourism, Livestock and Agriculture
Approximately 20% unemployment

Border Security History

Prior to 2003, the area along the southern Luna County border with Mexico wjs relatively free of
violence. However, illegal cross-border activity of drug and human smuggling was rampant. The
local Deming U.S. Border Patrol station consisted of approximately 250 plus or minus, There has
always been a very close relationship between the Federal law enforcement agencies and
local/state agencies along the border but inconsistent collaboration. Each agency had been
focused on its own role in border law enforcement.

All of this changed in 2005 when a significant number of violent incidents in the form of broad
daylight agsassinations took place in the Mexican town of Puerto Palomas, in Northern
Chihuahua, directly across the border from the Columbus, NM United States Port of Entry.
Vehicles with wounded, dead and dying occupants arrived at the Columbus POE requiring
Federal, State and Local Agencies to respond. The appearance of dead individuals required the
response of the New Mexico Medical Examiner’s Office. The wounded required the response of
the Emergency Medical Services from Deming and Columbus Fire/Rescue Departments and Air
Ambulance Services from Thomason General Hospital in El Paso, Texas, the nearest Trauma
Center. Those occupants not injured required the response of Federal agencies including
Customs & Border Protection (CBP), Immigration and Customs Enforcement (ICE) and other
agencies for immigration processing.
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In August of the 2005, New Mexico Governor Bill Richardson recognized thaj the eruption of
violence along the New Mexico-Mexico border put a tremendous strain on local and state public
safety agencies. He declared a “State of Emergency” in a proclamation and also made some 1.73
Million dollars available to border counties to enhance their capabilities in the form of personnel,
vehicles, equipment, and operational expenses.

Recognizing the need for collaboration with area law enforcement, the Luna County Sheriff’s
Department initiated a Memorandum of Understanding with four surrounding counties, Dona
Ana (Las Cruces), Otero {Alamogordo), Grant (Silver City), and Hidalgo (Lordsburg) and after
all signed on, Governor Richardson also signed off on the agreement. Under terms of this
agreement, all the Sheriffs agreed to cross-commission deputies from each other’s department,
Each Sheriff agreed to collaborate and work together to obtain funding, support, and cooperation
from area State and Federal agencies. The local Border Patrol station administration in which
they had a station responded immediately and began collaboration with local and state agencies
in recognition of the need to deal with increasing border violence along the New Mexico-Mexico
border. Thus, the New Mexico Border Sheriff’s Coalition was established.

As a result of the declaration of emergency, Luna County hired 4 additional deputies, bought 3
patrol vehicles, and budgeted funds for ongoing operational costs of patrolling the southern
county area, Luna County set up a “Farm & Ranch Patrol” to visit with every farmer and rancher
and resident along the border. The purpose was to be a highly visible presence of local law
enforcement along the border to help deter confrontations between smugglers and illegal
immigrant groups and county residents. Protocols were put in place to address the safety of
responding Fire and EMS along the border. The local public safety agencies united and trained to
secure the safe arrival and departure of ambulances transported individuals arriving in the U.S.
after surviving assassination attempts. The local Deming hospital cooperated in training to secure
that facility once a wounded patient arrived for treatment. The local airport administration also
cooperated in protocols to secure its facility pending arrival of air ambulance to remove
survivors of border violence to El Paso TX.

Incidents of violence continued in Puerto Palomas and the surrounding area with ever increasing
ferocity. There was and continues to be a fierce struggle for control of the Puerto Palomas plaza
since if represents a relatively ideal location for staging drug and human smuggling activity by
organized Drug Trafficking Organizations (DTOs) and in Palomas it appears the battle is
between the “Chapo” Guzman or Sinaloa Cartel and the “Juarez” Cartel of which “La Linea” is
the local enforcement arm. As the violence increased in Puerto Palomas, sophistication gave way
to more subtle forms of violence. Assassinations of intended targets in vehicles were conducted
on streets paralleling the border to prevent the victims from driving to the safety of the U.S.
Columbus POE. Later, victims were abducted and their bodies would be found later in isolated
areas further south of Puerto Palomas, 1t is worth noting that some 410 to 415 students that are
U.S. Citizens are transported to Deming Public Schools (from elementary to high school) by
school bus every day that school is in session. Some 10 to 11 buses pick up the students at the
Columbus POE for school and disembark them at the end of each school day. In 2008 in Puerto
Palomas, a daylight shooting resulting in the death of two individuals at a gas station occurred
shortly before school buses began disembarking children at the border. The gunfire continued as
the first bus unloaded some 40 students. The Sheriff’s Department with the assistance of a
Border Patrol Special Response Teams joined up to provide protection for the remaining students
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and directed the buses back to the Columbus Elementary School some three miles north. The
Sheriff’s Department shut down NM State Highway 11 to prevent unknowing travelers to drive
into the shooting zone. The road remained shut down until the POE Port Director received
communications from Mexican law enforcement and military authorities that all shooting had
ceased and the area in Palomas, Chihuahua was declared secure.

Spillover Violence

Some border law enforcement agencies report there is no spillover violence from Mexico into
their jurisdictions. Luna County can cite only two specific events which we would classify as
spillover. In both instances, it involved attempts to kidnap two different indiviguals to take them
across the border into Mexico. Fortunately for both victims, the Sheriff’s deputies were
patrolling in the area, responded quickly and were able to effectively foil the effort of the
kidnappers. Unfortunately but predictably, neither victim would cooperate and prosecution could
not move forward.

Constant patrol of the border area, constant patrol of the Columbus Village area is the key to
deterring the street violence we see across the border. Monitoring public events in and around
Columbus and maintaining high visibility is a major part of the Sheriff's Department ongoing
Border Security Mission.

Village of Columbus

The Village of Columbus is a microcosm of much of the problems facing effegtive control over
Border Violence. The population of 1800 is mostly Hispanic with most of the households having
family members on both sides of the border. Toutism is the main industry. It is a destination for
many people looking for retirement homes. Land is relatively inexpensive and services such as
pharmacies, barbershops, eye clinics, dental clinics and dining are available three miles to south
across the border in Puerto Palomas at a fraction of the cost in the United States. People from
Arizona, Texas, Colorado and northern New Mexico travel to Palomas for those services. This
activity has declined probably by 50 to 70% over the last 5 years because of the violence and the
perception of violence. The climate is basically mild winters and very dry warm summers.

From the perspective of County Government and the Sheriff’s Department, the Columbus
Village government is dysfunctional at best. The Village has gone through at least 9 Police
Chiefs in the last 5 years. Village Administrators have a reputation of ignoring EEOC hiring
practices, proper procurement procedures, and failing to establish a culture of ethical and
professional government. Village Officials generally regard the Sheriff, County Officials, State
Officials and Federal Government Officials as “Big Brother” types and bullies seeking to
substitute outside control over local control. When outside agencies assist in hiring panels, their
recommendations are usually ignored or rejected. Consequently, when using arbitrary hiring,
promotion, or disciplinary authority, the Village ends up with frequent litigation. In 2009, the
litigation liability resulted in the Municipal League withdrawing liability insurance for the law
enforcement. The Municipal League is a non-partisan and non-profit organization of cities and
towns in New Mexico. Their principal mission is to be advocates for city government to include
insurance, training, legislative, and advocacy services. Their Police Department was shut down

11:20 Feb 27,2012 Jkt 067122 PO 00000 Frm 00178 Fmt6601 Sfmt6601 P:\DOCS\67122.TXT SAFFAIRS PsN: PAT

67122.078



VerDate Nov 24 2008

173

until the Village could secure liability insurance through the State of New Mexico. The Sheriff's
Department stepped in and provide the Village with 24 hour coverage until a few week later
when the Police Department was restarted. The Village Government refused to reimburse Luna
County and forced it to obtain the reimbursement from funding allocated to Columbus by the
Govemnor's Office.

The most recent Police Chief hired was a Mr. Angelo Vega with a very checkered past and held
in very low esteem by area Federal, State, County and Municipal agencies. The Luna County
Undersheriff served on the hiring panel and subsequent to Mr. Vega’s interview, submitted a
written opinion to the Village representatives. In his letter, the Undersheriff (Allen Carter)
strongly and adamantly urged the Village NOT to hire Mr. Vega. Mr. Vega was hired anyway.

Operation Stonegarden

For FY 2009 Homeland Secretary Janet Napolitano announced the Operation Stonegarden grants
totaling $60,000,000.00 for 13 border states and the Territory of Puerto Rico. {ts intent was to
enhance the capabilities of federal, state, local and tribal law enforcement agencies to jointly
secure U.S. borders and territories. New Mexico was awarded $3,981,414. This was a substantial
and most welcome tangible support for local agencies and the Luna County Sheriff’s Department
began immediate implementation of the program closely following the guidelines. A Grant
Administrator (Lt. John Mooradian) set to work immediately to set up policies and procedures to
make the program effective and transparent. The Department placed great emphasis on
accountability and documentation. We wanted to not only account for every penny placed in our
stewardship but also to justify expenditures. At a subsequent meeting of the Southwest Border
Sheriff's Coalition meeting Tucson AZ we were very pleased to see the Border Patrol program
representatives holding up forms they expected every agency to use in administering the
program. Our pleasure resulted from observing that the forms were virtually the same forms our
staff had developed at the program’s inception. We used the funding to buy police vehicles, pay
for operational expenses, other police equipment (such as night vision gear), and overtime for the
deputies. We have also used the funding in part to purchase and install laptops in patrol vehicles
to enable deputies to remain in the field longer, increase their productivity, utilize “silent
dispatch” (inquiries into vehicles, licenses, warrants, etc, go over wireless network) and make
voice radio time more available for true emergency traffic. In 2009, we brought the Village of
Columbus Police as a sub-grantee into the program with generally disastrous results.

In 2010, we brought the City of Deming Police Department into the program glong with the New
Mexico State Police (in the Deming District). These two agencies have shown diligent and
professional management of the funding awarded to them.

Columbus Police Chief Angelo Vega ignored directions from Luna County SherifP's staff to
present his specifications for a police vehicle to the staff for approval prior to yeimbursement.
Vega purchased a vehicle totally unsuitable for Stonegarden purposes and was denied
reimbursement. Vega had to take the vehicle back to the dealer after installing police
communication and emergency equipment in it. The dealer was forced to sell the new vehicle at
auction to mitigate his loss. A few months later, Vega applied for overtime reimbursement
promising to provide documentation that he as a Police Chief was permitted to receive overtime
payment. Luna County Human Resources/Personnel Department opined Vega was not entitled to
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overtime. Reimbursement was then halted at that time in September of 2010. In November 2010,
Columbus Mayor Eddie Espinoza reported 1o the Sheriff’s Department that Vega had falsified
time sheets and payroll documents to show him working overtime when in fact he had not put in
any overtime hours and in instances not even worked at all, At this time, the oply
Stongarden-purchased vehicle was taken by the Sheriff’s Department and all rgimbursements
were stopped. Vega never produced any documentation allowing him to receive overtime.

In December 2010, the Sheriff’s Department sent a letter to the Village stating their participation
in Stonegarden was halted and laid out the terms for their reinstatement. To this date, the letter
has not been answered.

On March 10, 2010, Mayor Eddie Espinoza, Village Trustee Blas Gutierrez, Chief Angelo Vega
and some five other Columbus residents were arrested for allegedly violating Federal Firearms
Statutes. The eight were indicted and had allegedly conspired to purchase firearms and
ammunition and other equipment in order to sell those items to a drug cartel in Mexico.
Allegedly Mexican authorities had U.S. ATF agents trace the weapons back tq that group.
Allegedly at least two bodies recovered from a secret burial site in Mexico were found with
firearms traced back to the group. Police vehicles were allegedly used to transport the firearms to
a safe house in El Paso TX.

The Sheriff’s Department took immediate action and denied the Columbus Police Department
the use of its frequency and denied Luna County Central Dispatch to use the SO frequency to
interact with the Columbus Police. The remaining ranking member of the Columbus Police
Department was roommate of long standing with Chief Vega. That individual, Sgt. Robert
Valenzuela had a prior arrest for Drunk Driving and is currently under indictraent in Dona Ana
County (NM) for 4" Degree Felony Stalking, Chief Vega has given information to the Federal
Prosecutors that he would use the police radio to identify suspicious vehicles in the Columbus
area to determine whether or not the vehicles were law enforcement. As Sheriff, I refused to
allow any corrupt elements in the Columbus Police Department to compromisg the integrity of
the Stonegarden Program under our management.

Stonegarden remains the one truly effective program which brings local, state, and federal law
enforcement together along the border.

Relationships with Federal Agencies

The Luna County Sheriff’s department has strived to maintain excellent and uiile relations with
our State and Federal partners. The Border Patrol's under Stonegarden is to share imelligence
with their local and agencies in order to address cross border activity and use the locals to
interdict traffic that gets by the agents on the border. The Border Patrol typically informs the
Sheriff’s Department of areas they would like to have patrolled and monitored based on their
information at the time. The Border Patrol reviews and approves of the local agency’s
*Operational Orders” which include plans for patrolling, allocating funds for gvertime,
equipment purchases and other allowed expenses (and their justification) then forward the
documentation up the chain to Homeland Security and FEMA. Once the approval has been
obtained the Border Patrol conveys the documented approval to the agencies for implementation.
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Deputies frequently accompany Border Patrol agents on ATV operations and receive training
from them.

Luna County Sheriff’s Depariment belongs to the Border Area Task Force funded by HIDTA.
The Task Force represents three border counties, two police departments, and several State and
Federal agencies. The Task Force has recently been reactivated and will be operational within a
few weeks. The Department avails itself of the First Responders and Counter-Terrorism training
at the Playas Training and Research Center in Playas, New Mexico in adjoining Hidalgo County.
It is part of the Department of Homeland Security and the New Mexico Institute of Mining and
Technology partnership. Among its broad mission is to provide law enforcement with training.
Continuing development and nurturing of relationships with our federal partners is daily priority.

Summary
Changes in the last 10 years: Luna County Specific

1. Doubling of the number of Border Patrol agents in the Deming Station from plus or
minus 250 fo plus or minus 500.

2. Increased technological infrastructure along the border to include additional sensors,
cameras, fencing, border vehicle barriers, and the construction and completion of the
Forward Operating Base along Border Highway State Road 9. This supplemented by the
incorporation of National Guard personnel to monitor sensor, camera, and
communications systems and free Border Patrol agents for the field.

3. Partnering with local law enforcement in ATV operations. Coordination in checkpoint
operations where Border Patrol checkpoints and Sheriff’s traffic program enforcement
takes place simultaneously in close proximity.

4. Noting the citizen complaints or comments about Border Patrol activity has changed
significantly from “too few Border Patrol agents” to “too many Border Patrol agents™
which strongly indicates the effectiveness of Border Patrol strategy. The presence of
Border Patrol agents is the most visible sign of the Federal Government’s efforts at
practical control of the border,

5. Luna County crime statistics which have plunged along with the apparent numbers of
apprehensions of undocumented persons in the El Paso Sector which includes Luna
County. The following numbers are for your consideration:

FY 2010 12251
FY 2009 14990
FY 2008 30312
FY 2007 75464
FY 2006 122245
FY 2005 122655

6. Narcotics seizures have also gone down accordingly in the El Paso Segtor:

FY 2010  $70,462,880
FY 2009  $81,273,120
FY 2008 §78,458,796
FY 2007 $119,278,767
FY 2006  $150,982,767
FY 2005 $164,563,359

7. There are many other factors affecting the decline in numbers of persops crossing
illegally into the United States. The state of our economy, the state of social stress in
Mexican society, increased Federal, State, and Local enforcement on the U.S. side, and
possibly cooperation from law enforcement counterparts in Mexico in some instances.
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8. Greater unity among levels of government agencies outside of law enforcement has
increased. HUD and the FBI often notify local agencies of residents in HUD housing
with outstanding warrants.

9. In Luna County’s case, one cannot overlook the quality of leadership of Federal law
enforcement agencies. I would have to credit the close support from El Paso Sector
Chiefs, Patrol Agents in Charge-Deming Station Mr. Daniel Serrato, Former PAIC Rick
Moody, and Chris Mangusing PAIC Lordsburg Station. The perception of the Sheriff’s
Department is that whenever we develop a close working relationship with Border Patrol
leadership, that particular individual ended up promoted to other Patro} Stations resulting
in increase networking benefits. I have to acknowledge that the first trained responder at
a traffic accident on our major highways is most likely to be a Border Patrol agent.

10. I cannot praise the implantation of the Stonegarden Program enough. Where many people
constantly criticize The President, Congress, the Supreme Court, and the Federal
Government in general, 1 and my deputies are providing services to our constituents, we
could only dream of ten years ago because of Federal grants and assistance. I do not
expect much increase in the programs, but please do not entertain ideas of cutting it. The
unity it has brought to law enforcement could not have been achieved without it.

11. We have been blessed in Luna County with relatively flat terrain, good radio and
wireless communication, good working relationships with our sister agencies, a dedicated
county government, and wide community support. I do have one overriding concern.
Successes should be reinforced, not squandered away by concluding the problem has
been solved.

12. Thank you for this honor and privilege of coming before this committee,

Respectfully,

Raymond Cobos
Luna County Sheriff
Deming, New Mexico
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Pinal County Sheriff’s Office

Paul Babeu
Sheriff

April 5, 2011

To: U.S. Senate Committee on Homeland Security and Governmental Affairs,

Pinal County, Arizona is the fastest growing county in all of America. Located
between Phoenix and Tucson we also have another not so favorable title, Pinal
County is the “Number One Pass Through County for Drug and Human
Trafficking in all of America.” Over half of the illegals entering America come
through Arizona. According to U.S. Border Patrol, last year alone they captured
219,300 in the Tucson sector. U.S. Border Patrol has acknowledged this number
dees not take into account another conservative estimate of 2.7 illegals that made it
into the United States undetected. Of those illegals that were caught, 17 to 30
percent of them already have a criminal record in the United States.

According to the latest GAO report, 56% of the border is NOT under “Operational
Contrel.” In my opinion, and the opinion of most people, 44% is a failing grade.
Arizona has four counties which share the border with Mexico. Yuma County is
under operational control at this time, The other three border counties (Pima,
Santa Cruz and Cochise County) are not. America can secure the border if we
replicate the success of what was accomplished in the Yuma Sector. The Yuma
Sector has now attained a 96% reduction of illegal border crossings. The Senator
McCain/Kyl 10-Point Border Security Plan is developed largely from the learned
successes of the Yuma Sector during Operation Jump Start. The Senator
McCain/Kyl 10-Point Border Security Plan needs to be implemented to attain a
securs border with Mexice.

The short coming of recent plans by DHS cannot be sustained without three key
elements of the Senator McCain/Kyl Plan. Immediately deploy 6,000 armed soldiers
for a period of two years to itanmediately secure the border. While armed soldiers
are deployed, the double barrier fence is completed with the supportive surveillance
paltforms, lighting, sensors and supportive roads to support rapid deployment of US
Border Patrol. Thirdly, fully enforce the law without any diversion option for
illegals. This compromise of “catch and release™ has undermined the rule of law.

971 Jason Lopez Circle Building C * P.O. Box 867 * Florence, AZ 85232
Main (520) 866-6800 * Fax (520) 866-5195 * TDD (520) 863-6810
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While we keep hearing information from Washington, D.C. that the “Border is
More Secure Then Ever” I would strongly disagree. Statistics in Pinal County
during the past two years have shown dramatic increases in totals tied to drug and
human trafficking. Our calls to U.S. Border Patrol te turn over illegal aliens have
increased, 2007-(188), 2008-(169), 2009-(270) and 2010-(370) Vehicle Pursuits have
increased, 2007-(142), 2008-(140), 2009-(289) and 2010-(340) and Marijuana
Seizures have also surged, 2008-(19,619 pounds), 2009-(44,963 pounds) and 2010-
(45,500 pounds). Just last year, we had a cartel member executed in a quiet Casa
Grande, AZ neighborhood. We have had two other cartel members killed duaring
the middle of the night in Vekol Valley after they were shot each with a single bullet.
Below is a photo of one of the 15 billboard signs which had been erected in Pinal
County. The signs were recently taken down and replaced with “Visitor
Information” signs.

Citizens of Pinal County are now met with “Normandy” style barriers which are
located 70 miles north of the U.S. - Mexico Border. According to U.S. Homeland
Security they have identified approximately 100 Scout Locations in Pinal County,
Maricopa County and on the Tohono O’Odham Reservation. These locations are
used by the Drug Cartels of Mexico to support their 40 billion dollar a year
industry.

971 Jason Lopez Circle Building C * P.O. Box 867 * Florence, AZ 85232
Main (520) 866-6800 * Fax (520)866-5195 * TDD (520) 868-6810
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During the past two multi-agency enforcement details (four days each), worked in
this drug and human trafficking corridor, more than 200 suspects were arrested.
This clearly shows the border is not secured. We need immediate help to protect
our citizens. We can no longer wait for action. Until we get Federal support and
the U.S. - Mexico border is secured, I have directed my deputies to take cartels on
directly. In order to protect our citizens, it has now become the job of my office to
directly engage those responsible for drug and human trafficking. We are
conducting operations on a weekly basis to dismantle, and disrupt drug and human
trafficking operations and reduce the crimes associated with their activity.

Respectfully,

Callctfy

Paul Babeu, Sheriff
Pinal County

971 Jason Lopez Circle Building C * P.O.Box 867 * Florence, AZ 85232
Main (520) 866-6800 * Fax (520) 866-5195 * TDD (520) 868-6810
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EXHIBITS REFERENCED BY SHERIFF BABEU
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NEWSRELEASE

Pinal County Sheriff's Office ® 971 Jason Lopez Circle 4
Flarence, Arizona 83132 © 520-866-5199 © Fax: §20-866-5195 Paul Babeu, Sheriff

FOR IMMEDIATE RELEASE
Friday June 11, 2010

CONTACT: Media Relations, Lieutenant Tamatha Villar, 520-705-4245

TWO MEN KILLED IN SMUGGLING CORIDOR

On Sunday, June 6th 2010 Pinal County deputies located the bodies of two Hispanic males in a remote desert
area near Interstate 8 and milepost 150, This area is a known smuggling corridor and the area where, just five
weeks before, Deputy Louie Puroll was shot and wounded after tracking six individuals who were smuggling
drugs. The drug smugglers ambushed Deputy Puroll with a handgun and two AK-47 automatic rifles from
different tactical positions.

At approximately 7:30 pm on June 6th, PCSO Communications Center received a 911 call from a Spanish
speaking male who reported that he and his “partner” had been shot. The caller advised the dispatcher, “Iam
right here, where they shot the sheriff, on this side.” The dispatcher continued to attemipt to identify the
caller, his injuries and exact location as he repeatedly referenced Dep. Puroll’s earlier shooting incident.

The initial call and several subsequent calls were dropped and communication repeatedly re-established.
Dispatch remained in contact through a series of calls that lasted approximately 28 minuets when the final call
was dropped; the communications dispatcher was unable to re-establish communication with the caller.

Deputies located the men, both deceased, several hours after the initial call. Deputies also located a
Bushmaster 223 Automatic Rifle with one of the decedents. The autopsies were performed by the Pima
County Medical Examiner and preliminary reports confirm the victims were each struck once by what appears
to be an AK-47 type round and evidence collected at the scene supports this. Documents located at the crime
scene and information provided by the victim on 911 strongly suggests both men are Mexican Nationals.
Investigators are working with ICE and the Mexican Consulate to attempt to confirm the men’s identitics and
notify next of kin.

Investigators believe this incident is likely the result of the ongoing violent battle between Mexican drug
cartels. Investigators have not been able to confirm if the two men are part of the drug trade or just what they
were doing at the camp.

The Sinaloan drug cartel, a super drug cartel, is now controlling the region from Rocky Potnt, Sonora, Mexico
to Nogales, Sonora, Mexico. They are the main drug cartel operating in western Pinal County and it is
unknown whether these men are associated with this or another competing drug cartel.
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PCSO Investigators say the bodies were located approximately S00 yards from a migrant camp in Antelope
Pass an area commonly known for drug and human smuggling,

Sheriff Paul Babeu said, “The violence in Mexico from the drug cartels continues to spill over the border and
deep into the heart of Arizona. The drug and human smugglers continue to control this area of America with
para-military sized squads armed with semi and fully automatic weapons. Pinal County is not a border county,
yet nearly all of the illegal aliens and much of the drug smuggling comes through Pinal County. Local law
enforcement can’t handle this on our own - we need help. We need the National Guard on the border to stop
the drug cartels and the nearly one million illegal immigrants who cross into Arizona every year. This crisis
will not end until the troops are deployed, the double barrier fence completed and we end catch and release.”
Sheriff Babeu continued, “We have seen kidnappings, rapes, murders and countless vehicle pursuits in our
county, all connected to drug and human smuggling. The violence in Arizona is getting worse — not better.
When will President Obama send the troops he has promised?”

it
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NEWSRELEASE

Pinal County Sheriff's Office ® 971 Jason Lopez Circle
Florence, Arizona 85132 ® 520-866-5174 ® Fax: 520-866-5195 Paul Babeu, Sheriff

FOR IMMEDIATE RELEASE
Friday, October 157, 2010

CONTACT: Media Relations, Tim Gaffney, 520-705-8124
Assassins Sent to “Take Out” Bandits in Vekol Valley

On May 13", 2010 the Department of Homeland Security sent out an email to several law enforcement
agencies regarding intelligence information they had developed. The information was not disseminated to
the general public as it was deemed “law enforcement sensitive.” On QOctober 14", the Pinal County
Sheriff’s Office was contacted by a local news entity that had the information contained in the email
regarding “assassins being sent to take out bandits in Vekol Valley” which is located in western Pinal
County. The news entity had confirmed the information through other law enforcement agencies both on a
local and federal level. Below is the information we are sending out in an effort to inform the public
about the dangers associated with the drug cartels operating in Pinal County.

“We just received information from a proven credible confidential source who
reported that last weekend, a meeting was held in Puerto Penasco in which every
smuggling organization who utilized the Vekol Valley was told to attend. This
included rival groups within the Guzman cartel.

It was decided that the cartel would send a group of fifteen, very well equipped
and armed sicarios complete with bullet proof vests, into the Vekol Valley. The
Cartel has a map of where the most bandit activity has been occurring. The group
will walk into the valley taking four days to get into LPOP positions and
communicate back to Penasco. Penasco will then send groups of simulated
backpackers carrying empty boxes covered with burlap into the Vekol Valley to
draw out the bandits. Once the bandits have been identified, the sicarios will take
out the bandits.

Incidentally, the night of the Vekol Valley shooting, we received information from
a source who reported thal the scouts in the valley (the Cartel has 23 scont
locations with rolling encryption) were reporting that bandits had shot two
sheriff's deputies and the area was covered with cops.”

The above paragraph was referring to April 30" when Deputy Louie Puroll was ambushed in Viekol
Valley by armed smugglers.

Sheriff Paul Babeu stated, “This information came from Homeland Security Director Janet Napolitano’s
office. She knows exactly what the citizens of Arizona are faced with yet she continues to publicly state
how much safer we all are. [ once again ask her to please put politics aside and secure the border or give
us the resources we need so that we can protect our Arizona families.”
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NEWSRELEASE

Pinal County Sheriff's Office ® 971 Jason Lopez Circle
Florence, Arizona 85132 ® 520-866-5174 ® Fax: 520-866-51985 Paul Babeu, Sheriff

FOR IMMEDIATE RELEASE
Tuesday, October 26, 2010

CONTACT: Media Relations, Tim Gaffney, 520-705-8124
Roberto Raya-Ortiz Murdered in Casa Grande
On Monday, October 25" 2010 at 11330 pm. the Pinal County Sheriff’s Office received several 9-1-1

calls regarding shots being fired in the 26000 block West Sherbundy Drive, Casa Grande. Deputies
arrived on scene and located a Dodge Status parked in the middle of the roadway. Inside of the vehicle,

PCSO Deputies discovered a male subject identified as Roberto Raya-Qrtiz (age 31) shot to death. Raya-

Ortiz had been shot multiple times,

Witnesses observed an carly 2000 model Chevrolet Impala pull up next to the vehicle Raya-Ortiz was
driving and then several shots being fired. The suspect vehicle sped away westbound on Sherbundy.
The suspect vehicle description was sent out to law enforcement agencies in the area but it was never
focated.

Next of kin were notified of the incident involving Raya-Ortiz. Relatives told investigators; Raya-Ortiz
was involved with drug trafficking from Mexico. According to relatives, Raya-Ortiz was responsible for
transporting “scouts” to various locations in Pinal County. Prior to his death, Raya-Ortiz had told
relatives he was fearful for his safety because cartels felt he was “a snitch.” Raya-Ortiz is a citizen of
Mexico and was in the United States illegally. He was awaiting a deportation hearing according to
relatives.

if anybody has any information regarding this case, they are asked to please contact the Pinal County
Sheriff’s Office.
-30-
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NEWSRELEASE

Pinat County Sheriff's Office ® 971 Jason Lopez Circle k3
Florence, Arizona 85132 ® 520-866-5174 ® Fax: 520-866-5195 . Paui Babeu, Sheriff

FOR IMMEDIATE RELEASE
Monday, December 13, 2010

CONTACT: Media Relations, Tim Gaffney, 520-705-8124
“Rip Crew” Conducting Traffic Btops in Vekol Valley

On December 11%, 2010 at 10:01 p.m. a Pinal County Sheriff’s Deputy was patrolling along Interstate 8
near Vekol Valley. The deputy observed a white Ford Crown Victoria which appeared to be disabled on
the south shoulder, As the deputy got closer, he discovered the vehicle was stuck in the loose dirt, the
trunk was partially open and the rear passenger windows were down. In front of the Crown Victoria, the
deputy observed a tan Ford Taurus. The Taurus was approximately 20 ft in front of the Crown Victoria
and had apparently crashed into a barbed wire fence. The occupants of both vehicles fled the scene. Both
vehicles contained packaged bales of marijuana.

During the investigation, it was discovered the Crown Victoria had been outfitted to represent a law
enforcement vehicle. The vehicle had red and blue strobe lights, orange and white strobe lights, a siren,
spotlight and front push bar.

1t is believed that based upon the positioning of the vehicles, the fact the rear windows of the Crown
Victoria were rolled down, the trunk open with a bale of marijuana in it, a black ski mask and black
hoodie sweater found next to the driver's seat, that this was an attempted rip of the marijuana in the Ford
Taurus by a "rip crew".

It appears the Crown Victoria had attempted to conduet a traffic stop on the Taurus, which veered off of
the road, hit the fence and then the occupants fled. Some of the marijuana had already been loaded from
the Taurus into the Crown Victoria. The engines for both vehicles were still running when deputies
discovered the vehicles. Fourteen bales of marijuana were recovered, which weighed a total of 319
pounds. The street value of the seized marijuana is $159,500.

Sheriff Paul Babeu stated, “Drug and human trafficking is a crime my deputies deal with on a daily basis.
This case shows how those responsible for drug and human trafficking are attempting to conduct their
business under the disguise of law enforcement. This tactic not only puts law enforcement at risk but also
the citizens of Pinal County.”

Below are photos of both vehicles and the marijuana seized.
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NEWSRELEASE

Pinal County Sheriff's Office @ 971 Jason Lopez Circle :
Florence, Arizona 85132 ® 520-866-5174 ¢ Fax: 520-866-5195 Paul Babeu, Sheriff

FOR IMMEDIATE RELEASE
Thursday, February 03, 2011

CONTACT: Media Relations, Tim Gaffney, 520-705-8124

Humberte Hernandez-Hernandez Jr. Arrested Tor Murder

On January 22™, 2011 at 11:21 p.m. the Pinal County Sheriff’s Office received a 9-1-1 call regarding a possible
kidnapping which had just taken place at Lamoreaux Farms located near East Greene Reservoir Road and Seuth
Picacho Highway, Eloy. The reporting party told investigators, his employee Mauricio Gonzales (age 21) who works
at the farm had called a coworker earlier in the evening around 10 p.m. and told him he had been kidnapped. Patro!
Deputies responded to the farm and located the victims work vehicle abandoned, his jacket and dinner plate.  They
also observed the victims footprints and another set which did not belong to any of the other workers,

On January 27, 2011 at 10:21 a.m. the Pinal County Sheriff's Office received 4 9-1-1 call regarding a body in a
canal located near East Baumgartner Road and four miles east of Picacho, Red Rock. The body was later identified as
Mauricio Gonzales. Gonzales had been beaten and bound with duct tape. An autopsy was conducted and the death
was ruled a homicide by drowning.

Through the conrse of the investigation, detectives learned the possible suspect was the cousin of the victim
Humberto Hemandez-Hemandez (age 18 of Douglas). The two had an ongoing dispute over money.

On January 28", 2011 Detectives developed information that Hernandez was at 300 W, 14" Street, Douglas. The
Douglas Police Department responded and contacted Hernandez who was found to be in possession of marijuana.
Hernandez was arrested and detectives from the Pinal County Sheriff’s Office responded to question him regarding
this homicide. Hernandez admitted to the murder and kidnapping of Gonzales. Hernandez was booked into the
Cochise County Adult Detention Center for Possession of Marijuana and also held for Kidnapping and First Degree
Murder,
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On February 2, 201 1 Humberto Hemandez-Hermandez was picked up from the Cochise County Adult Detention
Center and booked into the Pinal County Adult Detention Center for one count each or 1% Degree Murder and
Kidnapping. He is currently being held on a $2,000,000 bond.
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NEWSRELEASE

Pinal County Sheriff's Office ® 871 Jason Lopez Circle
Florence, Arizona 85132 © 520-866-5174 ® Fax: 520-866-5185

~
FOR IMMEDIATE RELEASE ?/
CORIINELIALE RELEADE

Wednesday, February 23", 2011

CONTACT: Media Relations, Tim Gaffney, 520-705-8124

Multi-Agency Operation Yields More than
3200 Pounds of Marijuana

Pinai County, Ariz. - Multi-agency operations concluded Saturday in the Vekol Valley and Silver Bell
Mountain areas, which include Pinal, Pima, and Maricopa Counties. This operation was conducted as part
of the Aliance to Combat Transnational Threats (ACTT) and yielded more than 3200 Ibs of marijuana
with an estimated street value of more than $2.5 million.

The ACTT Partners conducted a four day operation which was aimed at impacting the criminal element
that is exploiting the Vekol Valley and Silver Bell Mountain Arca. The operation displayed the
unprecedented level of cooperation, coordination and communication that is taking place between
agencies across Arizona to deny, degrade, disrupt and dismantle smuggling organizations.

The multi-zgency operation involved the Bureau of Land Management (BLM), Sheriffs Offices’ from
Pinal County (PCSO), Pima County (PCSD), and Maricopa Ceunty {MCSQ0), hnmigration and
Custorns Enforcement Removal Operations (JCE ERQ) and Homeland Security Investigations (ICE
HS), Customs and Border Protection Office of Field Operations (OFO) and Office of Border Patrol
(OBP). The Arizona Department of Public Safety (DPS), Police departments from Casa Grande
{CGPD), Eloy (EPD), Marana (MPD), Oro Valley (OVPD), the Tohono (’odham Nation (TOPD), and
the Ak-Chin Indian Community (AKPD) alse participated in the operation which conecentrated efforts
in Vekol Valley and the Silver Bell Mountains, The speration displayed the unprecedented level of
cooperation, coordination and communication that is taking place between agencies across Arizona to
deny, degrade, disrupt and dismantle seruggling organizations. Intelligence gathered and shared
between the agencies led to 102 arrests, 7 stolen vehicles recovered, and the seizure of 12 firearms and
more than 3260 pounds of marijuana.

Below are examples of some of the cases law enforcernent investigated during this detail,

o February 16, a Ford pickup truck was being driven blacked out (no lights visible) near the
Sawtooth Mountains. The vehicle fled at a high rate of speed when law enforcement tried fo
stop it. The vehicle could not be pursued because of the reckless manner in which it was being
driven.
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o February 16" a Ford pickup truck was being driven blacked out near Suniand Gin Road. Law
enforcement tried to stop the truck but it fled. Stop Sticks were used and the vehicle became
disabled. Several occupants fled the vehicle into the desert and were not located. This vehicle
was being used as a resupply truck and had been stolen out of Phoenix only hours prior.

¢ February 16%, a Chevy Avalanche was being driven blacked out near the Sawtooth Mountains.
Law enforcement tried to stop the vehicle but it fled. The vehicle could not be pursued
because of the reckless manner in which it was being driven,

s February 16", a Chevy Blazer was being driven on Interstate-8 near Stanfield. The vehicle was
traveling very slowly and weaving. Law enforcement stopped the vehicle and observed eight
bundles of marijuana in plain view, The driver Erica Katherine Armstrong (age 32 of Casa
Grande) was arrested for Possession of Marijuana for Sale, an outstanding Assault warrant and
for Driving on a Suspended License. The marijuana weighed 191 pounds and had a street
value of $95,500. Armstrong is currently being held on a $20,000 bond.

e February 17", law enforcement observed two trucks traveling in tandem near the Sawtooth
Mountains. Both vehicles stopped and the occupants got out and began to talk. The occupants
had night vision equipment, rifles and were wearing outer carrier bullet proof vests. The
individuals then got back into their vehicles and continued driving. When law enforcement
attempted to stop them, both vehicles fled. The vehicles could not be pursued because of the
reckless manner in which they were being driven. A short time later one of the vehicles a 2004
GMC truck was found abandoned. The vehicle had been reported stolen out of Peoria earlier in
the week.
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February 18", law enforcement stopped a vehicle near the Sawtooth Mountains. The driver of
the vehicle Rogelio Salazar Gastelum (age 45) was arrested for Possession of Cocaine,
Possession of Methamphetamine for Sale and Possession of Drug Paraphemnalia. The
passenger Gordon Lee Encinas (age 49 — pictured below) was arrested for our outstanding
felony warrant and Possession of Marijuana.

February 18", law enforcement tried to stop a stolen Ford pickup truck on Interstate-8. Law
enforcement tried to stop the vehicle but it fled. The vehicle could not be pursued because of
the reckless manner in which it was being driven.

February 19™, law enforcement tried to stop a Dodge pickup truck traveling eastbound
Harmond Road which was traveling blacked out. When law enforcement tried to stop the
vehicle it fled into the desert toward the Sawtooth Mountains. Spikes were successfully
deployed and the occupants bailed out and abandoned the truck. Inside of the vehicle, law
enforcement located an AK-47 and a large supply of food and other survival supplies,

February 19", a citizen in Silverbell Estates called in a suspicious group of people in the area.

Law enforcement responded and four illegal aliens they were turned over to U.S. Border Patrol.

February 19%, law enforcement located a stolen truck hidden underneath a pile of brush. The
vehicle had been reported stolen out of Peoria.
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¢ February 19%, law enforcement stopped a vehicle near the Sawtooth Mountains. The driver
was Lucinda Lopez (age 30 - pictured below). She was smuggling three illegal aliens, one of
which was wanted for a previous sexual assault.

f

Sheriff Paul Babeu stated, “Pinal County has been labeled the Number One Pass Through County in All of
America for Drug and Human Trafficking. [ am very appreciative of the efforts of all of our law
enforcement partners in helping us with this fight. As you can tell from this multi-agency detail and past
details, the criminal activity level is not decreasing. This area needs a heavy and continuous law
enforcement presence if we are to defeat those responsible for drug and human trafficking and the crimes
associated withit..”

.30~
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NEWSRELEASE

Final County Sheriff's Office ® §71 Jason Lopez Circle -
Florence, Arizona 85132 ® 520-866-5174 ® Fax: 520-866-5195 Paul Babeu, Sheriff

FOR IMMEDIATE RELEASE
Friday, February 25, 2011

CONTACT: Media Relations, Tim Gaffney, 520-705-8124

Pinal County investigating Dead Body in Vekol Valley

On February 21%, 2011 at 9:42 p.m. the Pinal County Sheriff’s Office responded to an agency assist with
the U.S. Bureau of Land Management (BLM). A BLM Ranger reported he had located the body of a
deceased subject in the desert that appeared to be a possible illegal immigrant. The body was located
south of Interstate-8 in the desert area near Vekol Valley.

The BLM Ranger reported he was in the desert area assisting the U.S. Border Patrol who were tracking a
group of armed suspects carrying drug backpacks when they came upon the deceased body, The male was
laying face down on top of a fully loaded AK-47 assault rifle. The body was that of an adult Hispanic
male. The individual appeared to have died approximately one week prior. Additional survival supplies
and ammunition were located on his person.

The body was taken to the Medical Examiner’s Office to determine the cause of death,

-30-
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NEWSRELEASE

Pinal County Sheriff's Office ® 971 Jason Lopez Circle
Florence, Arizona 85132 ¢ 520-866-5174 © Fax: 520-866-5195 Paul Babey, Sheriff

FOR IMMEDIATE RELEASE
Tuesday, March 29, 2011

CONTACT: Media Relations, Tim Gaffney, 520-705-8124
Carlos Lopez Arrested for Kidnapping

On March 28%, 2011 at 1:20 a.m. deputies from the Pinal County Sheriff’s Office responded to the Eloy
Police Department regarding a possible kidnapping. The victim {age 41 of Mexico) alleged he had been
kidnapped at gunpoint by Carlos Emesto Cervante-Lopez (age 23 of Mexico).

Officers from the Eloy Police Department told Deputies they had stopped the vehicle the victim was
driving on a teaffic stop earlier in the evening. Immediately upon stopping the vehicle, the victim exited
out of the driver’s door and ran back to the officers alleging he had been kidnapped.

Inside of the vehicle officers located an AK47 Assault Rifle and Lopez. Lopez was detained and later
taken to the Eloy Police Department for further investigation.

The investigation revealed the victim and Lopez had met at “Eddie’s Bar” in Eloy earlier in the evening.
The victim told deputies, as he was leaving the bar, Lopez retrieved the rifle from a location outside of the
bar. Lopez pointed the rifle at the victim and demanded he drive him to Phoenix. The victim got into his
vehicle and Lopez got into the passenger’s seat. Lopez ordered him at gunpoint to drive.

A short time later, the victim said he “feared for his life” so he jumped out of his vehicle while it was
moving and landed on his tailbone. Lopez stopped the vehicle and once again ordered him back into the
vehicle and told him to drive. A short time later they were stopped by the Eloy Police Department.

Lopez was booked into the Pinal County Adult Detention Center for one count gach of Kidnapping,
Aggravated Assault and Misconduct Involying a Weapon. He is currently being held on a “No Bond”
status.
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SUBMITTED BY SENATOR COBURN

United States Department of the Interior

QFFICE OF THE SECRETARY
Washington, DC 20240

APR 1 20

The Honorable Tom Coburn
United States Senate
Washington, DC 20510

Dear Senator Coburn:

Thank you for your letter of August 6, 2010, regarding efforts on the part of the Department of
the Interior to manage public lands while assuring a secure border with Mexico. Secretary
Salazar has asked me to respond on his behalf.

As you acknowledged in your letter, our working relationship with the Department of Homeland
Security continues to improve. The Department has coordinated with the National Park Service,
the U.S. Fish and Wildlife Service, and the Bureau of Land Management to provide the enclosed
response to your request. | believe this information demonstrates the Department’s commitment
to preserve the Nation™s natural and cultural resources while working with our partners at the
Department of Homeland Security to secure its borders.

Should your staff require any further information, please have them contact the Department’s
Interagency Borderlands Coordinator, Mr. Jon Andrew, at (202) 208-7431. Similar letters are
being sent to Senators John McCain and Jon Kyl.

Sincerely.

Assistant Secretary
Policy. Management and Budget

Enclosures
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1. To accomplish the mission of operational control of the U.S./Mexico border, the Department
of Homeland Security (DHS) needs access to public lands. Much of the public lands adjacent
to or in close proximity to the border are designated wilderness areas under the Wilderness Act
of 1964. What are the controlling and overarching legal considerations affecting DHS access
(including routine motorized patrols, surveillance infrastructure, and emergency access) to
wilderness areas? What legal effect did the Secure Fence Act of 2006 (P.L. 109-367) or the
provision passed last year in the Interior appropriations bill (section 126 of P.L. 111-88) have
on the application of the Wilderness Act and in wilderness areas specifically?

Congress has given the DHS a clear mandate to secure our international borders and deter illegal
border related activity, and we work cooperatively with the DHS, including U.8. Customs and
Border Protection (CBP), to accomplish our respective missions on Federal lands near the
border. In working cooperatively, the overarching legal consideration is compliance with
applicable laws, including without limitation, the Wilderness Act, the Secure Fence Act, the
Endangered Species Act, and the various laws applicable to lands managed by the Department of
the Interior (DOI) bureaus, the Bureau of Land Management (BLM), the U.S. Fish and Wildlife
Service (FWS), the National Park Service (NPS).

In 2006, DHS, DOL and the U.S, Department of Agriculture (USDA) entered into a
Memorandum of Understanding (MOU) titled “Cooperative National Security and
Counterterrorism Efforts on Federal Lands along the United States’ Borders,” This MOU (see
attached) provides an important framework for the agencies to address and resolve issues
associated with access to wilderness areas for routine and motorized patrols, as well as siting and
installation of border security infrastructure.

The Secure Fence Act authorized the DHS to waive Federal laws, including the Wilderness Act,
to allow for the placement of border infrastructure and expedited construction of vehicle and
pedestrian barriers. To aid in sceuring the border, DHS Secretary Michael Chertoff exercised
this authority on several occasions. We believe that the Secure Fence Act, in combination with
Section 126 of the FY 2010 Interior and Environment Appropriations Act, has provided adequate
guidance to allow for the expedited placement of border infrastructure and access for border
security purposes. In addition to these authorities, the 2006 MOU has provided for the
coordination of day-to-day operations of CBP, DOL, and USDA to allow for the necessary border
security work in Wilderness areas and on Federal lands in general.

2. Please identify each Arizona wilderness area (or study area, lands managed for wilderness
characteristics or other similar designation) within 100 miles of the U.S.-Mexico border where
US Customs and Border Protection (CBP) does not currently have access for routine
motorized patrols or is required to consult with federgl land managers for permission to access
the land.

The 2006 MOU between DHS, DOI, and USDA provides operational guidelines for CBP's
access to Federal lands along the border, designated Wilderness areas, Wilderness Study Areas
and other lands managed for wilderness values. Depending on the means of access (motorized or
non-motorized) and the circumstances at the time, little or no consultation may be required. On
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any Federal lands at any time, CBP may patrol on foot or horseback. At any time, CBP may
conduct motorized patrols on public and administrative roads and/or trails, and in arcas
previously designated by the land management agency for off-road vehicle use. Under exigent
or emergency circumstances, including pursuit of suspected cross-border violators (CBV), no
consultation is required for CBP to use motorized vehicles to access any Federal lands. We
believe the guidelines contained in the MOU have been effective in providing the access needed
by CBP, and have allowed us to strike a balance between the need for environmental protection
and securing the border.

Both Department of Interior (DOI) and DHS staff seemed concerned about potential litigation
that might arise if the CBP had access to wilderness areas for routine patrols and surveillance
infrastructure construction. Please expluin if or how litigation risk is factored in your
Departments’ decisions regarding access for routine patrols and surveillance infrastructure
construction. Does the current policy of allowing for emergency access to wilderness areas
outlined in the 2006 Memorandum of Understanding raise similar litigation risk concerns?
Why or why not?

Our goal is 1o provide flexibility and realistic options for patrol and infrastructure access to DOl
lands by CBP while continuing to maintain an emphasis on protection of Federal trust resources
such as endangered species, tribal interests, national wildlife refuges, national parks, public
lands, and designated wilderness. These are the concerns that inform the decisions of DOI land
managers, rather than the possibility of litigation. Litigation risk is reduced by close adherence
to the terms of the various federal laws DOI is required to implement and use of the 2006 MOU.
DOI and its bureaus have not been the subject of any litigation as a result of the 2006 MOU.

DOI and U.S. Forest Service (USFS) employees remarked that DHS security efforts had
resulted in positive environmental benefits. Would you agree with DHS that CBP “operations
Jon DOI & USFS lands close to the southern border] are generally functionally equivalent to
mitigation™? If not, why not?

By reducing cross-border illegal activity, CBP operations have reduced the environmental
impacts of illegal activity in a number of areas. [llegal activities have damaged Federal lands
along the border due to accumulations of trash, establishment of illegal roads and trails, graffit,
and overall degradation of the environment. The CBP has the most effect when thereis a
consistent physical presence; illegal activity seems to increase in direct correlation to a lack of
coverage and decreased staffing levels. By reducing the environmental impacts of cross-border
activity, CBP operations have reduced the need for mitigation of those environmental impacts.

Although CBP’s enforcement efforts reduce cross-border illegal activity, they do not come
without environmental impacts. Many of these impacts require their own mitigation. Some
examples include vehicle-based operations, disturbance of endangered species, ecological
impacts resulting from pedestrian and vehicle fencing, and the placement of various types of
surveillance infrastructure such as towers or use of mobile surveillance systems. Thus, we do
not consider CBP operations on the southern border to be functionally equivalent to mitigation.
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5. Recent news reports have highlighted the fact that some lands managed by DOI have been
closed to the public because of border-related concerns. How many acres of land managed by
DOI and USFS within 100 miles of the southern border have been closed to the public?

How many acres have DOI and USFS determined are potentially unsafe for visitors due to
cross border traffic or related criminal activity?

The FWS closed a small portion (roughly 3,500 acres, or three percent) of Buenos Aires NWR in
southemn Arizona to all public access on October 6, 2006, due to human safety concerns. At that
time there was a marked increase in violence along the border due to human and drug

trafficking. The closed area extends north from the international border roughly three-quarters of
a mile. However, the remainder (97 percent) of the Refuge's 118,000 acres is open to the public
for recreational activities such as hiking, camping, bird-watching, and seasonal hunting. Since
2006, the Refuge has experienced a significant decline in violent activity in the area thanks to
ongoing cooperation between the U.S, FWS and CBP. However, there are no plans to reopen
this portion of the Refuge at this time. Any decision on the status of public access will be made
in coordination with CBP.

No BLM lands are currently closed within the 100-mile borderlands zone due to border activity.
The BLM has posted informational signs within the Sonoran Desert National Monument and the
Ironwood Forest National Monument advising visitors of increased smuggling and other illegal
activity. Some Federal lands are closed for other reasons. For example, the Tucson FWS Field
Office has closed and fenced 289 acres of land at Saginaw Hill outside of Tucson due to
hazardous materials. The Lower Sonoran Field Office has closed approximately 65,000 of BLM
public lands in Arizona near Ajo to entry during the Sonoran Pronghorn lambing season from
March 15 to July 15.

The NPS has closed approximately 68 percent (226,050 acres) of Organ Pipe National
Monument duc to safety concerns. A small area in Amistad National Recreation Area consisting
of 5 acres below the dam and 45 miles of the Rio Grande River channel, from Box Canyon to the
upper boundary, are also closed.

Thank you for your interest in the challenges we face on the southwest border. We have made
great progress in assuring that the natural resources found on public lands in the Southwest will
be conserved and made available to the public as much as possible while still providing for a
secure border with Mexico.
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Memorandum of Understanding
Among
U. S. Department of Homeland Security

and
U. S. Department of the Interior

and
U. S. Department of Agriculture

Regarding
Cooperative National Security and Counterterrorism
Efforts on Federal Lands along the United States’ Borders

1. Purpose and Scope

A. This Memorandum of Understanding (MOU) is made and entered into by the
Department of Homeland Security (DHS), including and on behalf of its constituent
bureau U.S. Customs and Border Protection (CBP) and the CBP Office of Border Patrol
(CBP-BP); the Department of the Interior (DOI), including and on behalf of its
constituent bureaus, the National Park Service (NPS), U.S. Fish and Wildlife Service
(FWS), Bureau of Indian Affairs (BIA), Bureau of Land Management (BLM), and the
Bureau of Reclamation (BOR); and the Department of Agriculture (USDA), including
and on behalf of its constituent agency the U.S. Forest Service (USFS). Throughout this
MOU, these three Departments, including their constituent agencies, may be referred to
as “the Parties.” Any reference to a bureau, agency, or constituent component of a Party
shall not be deemed to exclude application to any appropriate bureau or constituent
component of that Party. DHS recognizes that the BIA enters into this agreement only on
its own behalf and not on behalf of any Indian tribe.

B. The geographic and jurisdictional scope of this MOU is nationwide. The
Parties recognize the national security and counterterrorism significance of preventing
illegal entry into the United States by cross-border violators (CBVs), including but not
limited to the following: drug and human smugglers and smuggling organizations,
foreign nationals, and terrorists and terrorist organizations. The Parties further recognize
that damage to DOI and USDA-managed lands and natural and cultural resources is often
a significant consequence of such illegal entry. The Parties are committed to preventing
illegal entry into the United States, protecting Federal lands and natural and cultural
resources, and - where possible - preventing adverse impacts associated with illegal entry
by CBVs,

C. This MOU is intended to provide consistent goals, principles, and guidance
related to border security, such as law enforcement operations; tactical infrastructure
installation; utilization of roads; minimization and/or prevention of significant impact on
or impairment of natural and cultural resources; implementation of the Wildemess Act,
Endangered Species Act, and other related environmental law, regulation, and policy
across land management agencies; and provide for coordination and sharing information

-1-
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on threat assessments and other risks, plans for infrastructure and technology
improvements on Federal lands, and operational and law enforcement staffing changes.
This MOU provides guidance in the development of individua! agreements, where
appropriate, between CBP and land management agencies to further the provisions
contained herein,

D. This MOU is entered into pursuant to the governing statutory authorities of
each of the Parties.

E. The Parties acknowledge that CBP operation and construction within the
sixty-foot "Roocsevelt Reservation” of May 27, 1907 (along the US-Mexico border) and
the sixty-foot “Taft Reservation” of May 3, 1912 (along the US-Canada border) is
consistent with the purpose of those reservations and that any CBP activity (including,
but not limited to, operations and construction) within the sixty-foot reservations is
outside the oversight or control of Federal land managers.

F. This MOU supersedes any conflicting provision of any prior MOU or
Memorandum of Agreement between the Parties or their subordinate bureaus or
components.

1. Background

A. DHS, through its constituent bureaus (including CBP and its CBP-BP), is
statutorily mandated to control and guard the Nation's borders and boundaries, including
the entirety of the northern and southern land and water borders of the United States.

B. DOI and USDA, through their constituent bureaus, are statutorily charged as
managers of Federal lands throughout the United States, including DOI and USDA lands
in the vicinity of international borders that are administered as wilderness areas,
conservation areas, national forests, wildlife refuges, units/irrigation projects of the
Bureau of Reclamation, and/or units of the national park system. Tribal governments
have primary management roles over tribal lands; however, the United States, through the
BIA, may also have a stewardship or law enforcement responsibility over these lands.
Many of these Federal and tribal lands contain natural and cultural resources that are
being degraded by activities related to illegal cross-border movements,

C. The volume of CBVs can and has, in certain areas, overwhelmed the law
enforcement and administrative resources of Federal land managers. In order to more
effectively protect national security, respond to terrorist threats, safeguard human life,
and stop the degradation of the natural and cultural resources on those lands, DOI and
USDA land managers will work cooperatively with CBP to benefit from the enforcement
presence, terrorist and CBV interdiction, and rescue operations of CBP,
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. Commeon Findings and Affirmation of the Parties

A. The Parties to this MOU recognize that CBP-BP access to Federal lands can
facilitate rescue of CBVs on Federal lands, protect those lands from environmental
damage, have a role in protecting the wilderness and cultural values and wildlife
resources of these lands, and is necessary for the security of the United States.
Accordingly, the Parties understand that CBP-BP, consistent with applicable Federal laws
and regulations, may access public lands and waterways, including access for purposes of
tracking, surveillance, interdiction, establishment of observation points, and installation
of remote detection systems.

B. The Parties recognize that DOI and USDA have responsibility for enforcing
Federal laws relating to land management, resource protection, and other such functions
on Federal lands under their jurisdiction.

IV.  Respounsibilities and Terms of Agreement

A. The Parties Agree to the Following Common Goals, Policies. and Principles:

1. The Parties enter into this MOU in a cooperative spirit with the goals
of securing the borders of the United States, addressing emergencies
involving human health and safety, and preventing or minimizing
environmental damage arising from CBV illegal entry on public lands;

2. The Parties will strive to both resolve conflicts at and delegate
resolution authority to the lowest field operational level possible while
applying the principles of this MOU in such manner as will be
consistent with the spirit and intent of this MOU,

3. The Parties will develop and consistently utilize an efficient
communication protocel respecting the chain of command for each of
the Parties that will result in the consistent application of the goals,
policies, and principles articulated in this MOU, and provide a
mechanism that will, if necessary, facilitate the resolution of any
conflicts among the Parties. If resolution of conflict does not occur at
the local level, then the issue will be elevated first 1o the
regional/sector office; if not resolved at the regional/sector level, then
the issue will be elevated to the headquarters level for resolution;

4. The Parties will cooperate with each other to complete, in an expedited
manner, all compliance that is required by applicable Federal laws not
otherwise waived in furtherance of this MOU. If such activities are
authorized by a local agreement as described in sub-article IV.B
below, then the DO, USDA, and CBP will complete the required
compliance before executing the agreement;
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5. The Parties will cooperate with each other to identify methods, routes,
and locations for CBP-BP operations that will minimize impacts to
natural, cultural, and wilderness resources resulting from CBP-BP
operations while facilitating needed CBP-BP access;

6. The Parties will, as necessary, plan and conduct joint local law
enforcement operations consistent with all Parties’ legal authorities;

7. The Parties will establish a framework by which threat assessments
and other intelligence information may be exchanged, including
intelligence training to be conducted by all parties so that the
intelligence requirements of each may be identified and facilitated;

8. The Parties will establish forums and meet as needed at the local,
regional, and national levels to facilitate working relationships and
communication between all Parties;

9. The Parties will develop and share joint operational strategies at the
local, regional, and national levels, including joint requests for
infrastructure and other shared areas of responsibility;

10. The Parties will share the cost of environmental and cultural awareness
training unless otherwise agreed; and

11. The Parties will, as appropriate, enter into specific reimbursable
agreements pursuant to the Economy Act, 31 U.S.C. §1535 when one
party is to furnish materials or perform work or provide a service on
behalf of another party.

B. Responsibilities and Terms Specific to DOI and USDA. The DOI and the
USDA hereby recognize that, pursuant to applicable law, CBP-BP is authorized to access

the Federal lands under DOI and USDA administrative jurisdiction, including areas
designated by Congress as wilderness, recommended as wilderness, and/or wilderness
study areas, and will do so in accordance with the following conditions and existing
authorities:

t. CBP-BP agents on foot or on horseback may patrol, or pursue, or
apprehend suspected CBVs off-road at any time on any Federal lands
administered by the Parties;

2. CBP-BP may operate motor vehicles on existing public and
administrative roads and/or trails and in areas previously designated by
the land management agency for off-road vehicle use at any time,
provided that such use is consistent with presently authorized public or
administrative use. At CBP-BP's request, the DO! and the USDA will
provide CBP-BP with keys, combinations, or other means necessary to
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access secured administrative roads/trails. CBP-BP may drag existing
public and administrative roads that are unpaved for the purpose of
cutting sign, subject to compliance with conditions that are mutually
agreed upon by the local Federal land manager and the CBP-BP Sector
Chief. For purposes of this MOU, "existing public roads/trails™ are
those existing roads/trails, paved or unpaved, on which the land
management agency allows members of the general public to operate
motor vehicles, and "existing administrative roads/trails" are those
existing roads/trails, paved or unpaved, on which the land management
agency allows persons specially authorized by the agency, but not
members of the general public, to operate motor vehicles;

CBP-BP may request, in writing, that the land management agency
grant additional access to Federal lands (for example, to areas not
previously designated by the land management agency for off-road use)
administered by the DOI or the USDA for such purposes as routine
patrols, non-emergency operational access, and establishment of
temporary camps ot other operational activities. The request will
describe the specific lands and/or routes that the CBP-BP wishes to
access and the specific means of access desired. After receiving a
written request, the local Federal land manager will meet promptly with
the CBP-BP Sector Chief to begin discussing the request and
negotiating the terms and conditions of an agreement with the local
land management agency that authorizes access to the extent permitted
by the laws applicable to the particular Federal lands. In each
agreement between CBP-BP and the local land management agency,
the CBP-BP should be required to use the lowest impact mode of travel
and operational setup reasonable and practicable to accomplish its
mission. The CBP-BP should also be required to operate all motorized
vehicles and temporary operational activities in such a manner as will
minimize the adverse impacts on threatened or endangered species and
on the resources and values of the particular Federal lands. However, at
no time should officer safety be compromised when selecting the least
impactful conveyance or operational activity. Recognizing the
importance of this matter to the Nation's security, the CBP-BP Sector
Chief and the local Federal land manager will devote 1o this endeavor
the resources necessary to complete required compliance measures in
order to execute the local agreement within ninety (90) days after the
Federal land manager has received the written request for access.
Nothing in this paragraph is intended to limit the exercise of applicable
emergency authorities for access prior to the execution of the local
agreement. The Secretaries of the Interior, Agriculture, and Homeland
Security expect that, absent compelling justification, each local
agreement will be executed within that time frame and provide the
maximum amount of access requested by the CBP-BP and allowed by
law:
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4. Nothing in this MOU is intended to prevent CBP-BP agents from
exercising existing exigent/emergency authorities to access lands,
including authority to conduct motorized off-road pursuit of suspected
CBVs at any time, including in areas designated or recommended as
wildemness, or in wilderness study areas when, in their professional
judgment based on articulated facts, there is a specific
exigency/emergency involving human life, health, safety of persons
within the area, or posing a threat to national security, and they
conclude that such motorized off-road pursuit is reasonably expected
to result in the apprehension of the suspected CBVs. Articulated facts
include, but are not limited to, visual observation; information
received from a remote sensor, video camera, scope, or other
technological source; fresh “sign” or other physical indication; canine
alert; or classified or unclassified intelligence. For each such
motorized off-road pursuit, CBP-BP will use the least intrusive or
damaging motorized vehicle readily available, without compromising
agent or officer safety. In accordance with paragraph IV.C.4, as soon
as practicable after each such motorized off-road pursuit, CBP-BP will
provide the local Federal land manager with a brief report;

5. If motorized pursuits in wilderness areas, areas recommended for
wilderness designation, wilderness study areas, or off-road in an area
not designated for such use are causing significant impact on the
resources, or if other significant issues warrant consultation, then the
Federal land manager and the CBP-BP will immediately meet to
resolve the issues subject to paragraphs [V.A.2 and IV.A.3 of this
MOU;

6. CBP may request, in writing, that the Jand management agency
authorize installation or construction of tactical infrastructure for
detection of CBVs (including, but not limited to, observation points,
remote video surveillance systems, motion sensors, vehicle barriers,
fences, roads, and detection devices) on land under the local land
management agency’s administrative jurisdiction. In areas not
designated as wilderness, the local Federal land manager will
expeditiously authorize CBP to install such infrastructure subject to
such terms and conditions that are mutually developed and articulated
in the authorization issued by the land management agency. In arcas
designated or managed as wilderness, the local Federal land manager,
in consultation with CBP, will promptly conduct a “minimum
requirement,” “minimum tool,” or other appropriate analysis. If
supported by such analysis, the local Federal land manager will
expeditiously authorize CBP to install such infrastructure subject to
such terms and conditions that are mutually developed and articulated
in the authorization issued by the land management agency;
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7. The DOI and USDA will provide CBP-BP agents with appropriate
environmental and cultural awareness training formatted to meet CBP-
BP operational constraints. The DOI and USDA will work with CBP-
BP in the development and production of maps for use or reference by
CBP-BP agents including, as appropriate, site-specific and resource-
specific maps that will identify specific wildlife and environmentally
or culturally sensitive areas;

8. The DOI and USDA will, as applicable, provide CBP-BP with all
assessments and studies done by or on behalf of DOI or USDA on the
effects of CBVs on Federal lands and native species to better analyze
the value of preventative enforcement actions;

9. The DOI and USDA will assist CBP-BP in search and rescue
operations on lands within the respective land managers’
administration when requested;

10. The CBP-BP and land management agencies may cross-deputize or
cross-designate their agents as law enforcement officers under each
other agency’s statutory authority, Such cross-deputation or cross-
designation agreements entered into by the local land management
agency and the field operations manager for the CBP-BP shall be
pursuant to the policies and procedures of each agency; and

11. DOI and USDA will work at the field operations level with affected
local CBP-BP stations to establish protocols for notifying CBP-BP
agents when DOI or USDA law enforcement personnel are conducting
law enforcement operations in an area where CBP-BP and DOI/USDA
operations can or will overlap.

C. Responsibilities and Terms Specific to the CBP, DHS hereby agrees as
follows:

1. Consistent with the Border Patrol Strategic Plan, CBP-BP will strive to
interdict CBVs as close to the United States’ international borders as is
operationally practical, with the long-term goal of establishing
operational control along the immediate borders;

2. If the CBP-BP drag any unpaved roads for the purpose of cutting sign
under provision IV.B.2 above, then CBP-BP will maintain or repair
such roads to the extent that they are damaged by CBP-BP's use or
activities;

3. If CBP-BP agents pursue or apprehend suspected CBVs in wilderness
areas or off-road in an area not designated for such use under
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paragraph IV.B.5, then the CBP-BP will use the lowest impact mode
of travel practicable to accomplish its mission and operate all
motorized vehicles in such a manner as will minimize the adverse
impacts on threatened or endangered species and on the resources and
values of the particular Federal lands, provided officer safety is not
compromised by the type of conveyance selected,;

CBP-BP will notify the local Federal land manager of any motorized
emergency pursuit, apprehension, or incursion in a wilderness area or
off-road in an area not designated for such use as soon as is
practicable. A verbal report is sufficient unless either CBP-BP or the
land managing agency determines that significant impacts resulted, in
which case a written report will be necessary;

If motorized pursuits in wilderness areas, areas recommended for
wilderness designation, wilderness study areas, or off-road in an area
not designated for such use are causing significant impact on the
resources as determined by a land manager, or if other significant
issues warrant consultation, then the CBP-BP and Federal land
manager will immediately meet to resolve the issues subject to
paragraphs IV.A.2 and IV.A.3 of this MOU;

CBP will consult with land managers to coordinate the placement and
maintenance of tactical infrastructure, permanent and temporary video,
seismic and other remote sensing sites in order to limit resource
damage while maintaining operational efficiency;

CBP-BP will ensure that current and incoming CBP-BP agents attend
environmental and cultural awareness training to be provided by the
land management agencies;

CBP-BP will provide land management agencies with appropriate and
relevant releasable statistics of monthly CBV apprehensions, search
and rescue actions, casualties, vehicles seized, drug seizures and
arrests, weapons seizures and arrests, and other significant statistics
regarding occurrences on the lands managed by the land manager;

CBP-BP will consult with land managers in the development of CBP-
BP’s annual Operational-Requirements Based Budgeting Program to
ensure affected land managers can provide input and are, in the early
stages of planning, made aware what personnel, infrastructure, and
technology the CBP-BP would like to deploy along the border within
their area of operation; and

CBP-BP will work at the field operations manager level with affected
local land management agencies to establish protocols for notifying

11:20 Feb 27,2012 Jkt 067122 PO 00000 Frm 00227 Fmt6601 Sfmt6601 P:\DOCS\67122.TXT SAFFAIRS PsN: PAT

67122.144



VerDate Nov 24 2008

222

land management agency law enforcement officers when BP is
conducting special operations or non-routine activities in a particular
area.

Y. Miscellaneous Provisions

A. Nothing in this MOU may be construed to obligate the agencies or the United
States to any current or future expenditure of funds in advance of the availability of
appropriations, nor does this MOU obligate the agencies or the United States to spend
funds for any particular project or purpose, even if funds are available.

B. Nothing in this MOU will be construed as affecting the authority of the Parties
in carrying out their statutory responsibilities.

C. This MOU may be modified or amended in writing upon consent of all
Parties, and other affected Federal agencies may seek to become a Party to this MOU.

D. The Parties shall retain all applicable legal responsibility for their respective
personnel working pursuant to this MOU with respect to, inter alia, pay, personnel
benefits, injuries, accidents, losses, damages, and civil liability. This MOU is not
intended to change in any way the individual employee status or the liability or
responsibility of any Party under Federal law.

E. The Parties agree to participate in this MOU until its termination. Any Party
wishing to terminate its participation in this MOU shall provide sixty (60) days written
notice to all other Parties.

F. This document is an infra-governmental agreement among the Parties and does
not create or confer any rights, privileges, or benefits upon any person, party, or entity.
This MOU is not and shall not be construed as a rule or regulation.
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In witness whereof, the Parties hereto have caused this Memorandum of
Understanding to be executed and effective as of the date of the last signature below.

Date:_% A‘f/b@ /ZW
71 Secyetary of Homelghd Sofori
Date: 5/ 3 ///00 4%;’6//%;\_

cfetary of the Interior

Date:_ 7/49 /0& M '4 % : ;
7 cretary of AgnyMMc

-10-

11:20 Feb 27,2012 Jkt 067122 PO 00000 Frm 00229 Fmt6601 Sfmt6601 P:\DOCS\67122.TXT SAFFAIRS PsN: PAT

67122.146



VerDate Nov 24 2008

224

Statement for Record
Larry A. Dever
Sheriff of Cochise County, Arizona
April 7, 20011

Mr. Chairman, members of the Committee, thank you for the opportunity to submit this
testimony for the record. I regret not being able to attend this hearing in person, as |
believe what I have to say has significance and the chance to answer your questions
under further examination would be invaluable.

This is the 10™ time over the past 15 years that I have offered Congressional testimony
relative to the state of affairs on our Nation’s southwest border, specifically the border
with the Republic of Mexico. [ have lived in this environment for almost 60 years and
worked as a deputy sheriff for over 20 years. I am now serving in my 15™ year as Sheriff
in Cochise County, Arizona which has been part of the most active drug and human
smuggling areas in our entire nation for at least the past 13 years. 1tell you this so you
may understand that [ know something of what I speak.

SITUATION--GROUND ZERO:

U.S. Customs and Border Protection is divided, as far as Border Patrol is configured, into
9 Sectors. The Tucson, Arizona Sector “boasts” if you can use that word to be the most
active sector along the entire border. In fact, it accounts for almost 50% of all illegal alien
arrests and half the marijuana seizures in the entire nation. Cochise County sits in the
southeast corner of this sector, with 83.5 miles of international boundary with Mexico.

Since 1997 we have seen a tremendous proliferation of federal law enforcement assets in
our area in an attempt to counter burgeoning drug and human smuggling activity. As law
enforcement has become more effective, in one sense, smugglers have become more
creative, more competitive, more determined and more dangerous. This is the core of my
testimony today.

JUST THE FACTS, M’AM:

Our current Secretary of Homeland Security and many Department of Homeland Security
employees have been and are still making statements that, and I quote, “The border is
more secure than it has ever been.” “You need not be concerned about the border.”
“Cities along the border are among the safest in the country.” In support of these
declarations, we have been presented with statistical evidence that includes reduced or
flat crime rates, diminishing numbers of illegal alien arrests and increasing drug seizures.
What I will try to convey to you, is that while the numbers are interesting, they are not
probative as presented of “border more secure than it has ever been,” and certainly not
demonstrative of community safety and welfare,

When defining border security, statements from multiple levels of DHS employees make

11:20 Feb 27,2012 Jkt 067122 PO 00000 Frm 00230 Fmt6601 Sfmt6601 P:\DOCS\67122.TXT SAFFAIRS PsN: PAT

67122.131



VerDate Nov 24 2008

225

it clear that they do not have a definitive idea of what that means. I quote Secretary
Napolitano, “If I knew what securing the border means, that would be one thing.” And
the Chief of the Border Patrol, a great guy I must say, recently publicly stated that “We
are still trying to define what securing the border means”, or words to that effect. Well,
my question to all is, how can you meaningfully assign assets to a task for which you
have no clear objective? And again, the Secretary recently made a statement when
discussing asset requirements that “there comes a time when enough is enough.” Excuse
me and my crudeness, but that attitude is akin to suggesting that as long as there are long
as we have elderly among us, we will just have to put up with a certain amount of
exploitation, identity theft and abuse. Sorry. You can try to sell that, but the people I
work for aren’t buying. Such an attitude should never be allowed to influence our
determination to stamp out crime and that includes drug and human smuggling.

DEFINNING A SECURE BORDER:

The reality is that currently, in spite of all the efforts at deterrence, anyone who wants to
cross the southern border can. Communities all over our nation are suffering as a
consequence and the threat to our homeland security is huge. Every day in cities, towns
and rural areas there is untilled damage and destruction and lives are destroyed or forever
changed at the hands of people who should never have been allowed into our country. We
do not know the intentions of people who enter our country illegally until they act out,
but we can measure the consequences and it is not a pretty picture.

So where do you start with border security. We simply need to be able to detect through
the application of technology and human observation every single incursion across our
border. Those who say this is impossible are wrong; it has been done in certain areas and
is achievable if we have the will along our entire border. Then we must have the ability to
launch a predictable interdiction and finally apply sanctions to those who have been
caught.

Now you can throw up all the numbers you want to demonstrate progress or declare
victory, but the true test of whether our borders are secure and safe or not is and will be
heard in the voices and seen through the eyes of those who live here. How do you
quantify that? You can’t, but you will know it when they see it and you hear it. We are
talking quality of life issues.

Recently, Senator McCain and several U.S. House of Representatives members toured
our southern Arizona border. They heard, they saw and they know of what I speak. It is
not up to Congress, any Presidential Administration or any Sheriff to tell when that
quality life has returned. The people we work for will tell us, the smile will return to their
faces and they will be most appreciative. In the words of almost every Border Patrol
agent that works this problem every day, “We’ve made some progress, but we still have a
long way to go.”

So, in the words of Larry the Cable Guy, “get ‘er done!”
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Post-Hearing Questions for the Record
Submitted to Sheriff Raymond Loera
From Senator Tom Coburn

“Securing the Border: Progress at the Local Level”
April 7, 2011

1. Are you aware of federal land management policies that prohibit regular motorized access for
border patrol agents?
a. What effect do you believe this policy has on your job?
b. Would it be helpful for law enforcement for Congress to ensure border patrol has
motorized patrol access to these lands?

Response: The only restriction I am aware of as to federal land is in protected areas. These are
closed to all vehicular traffic. I am unaware of the degree of illegal activity in these areas and

have not received any complaint from law enforcement agencies needing access and not being
allowed to do so. If in fact this would be or is a problem, it would be advantageous for all law
enforcement to be exempted in these areas.
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Post-Hearing Questions for the Record
Submitted to Sheriff Raymond Cobos
From Senator Tom Coburn

“Securing the Border: Progress at the Local Level”
April 7, 2011

1. Are you aware of federal land management policies that prohibit regular motorized access for
border patrol agents?
a. What effect do you believe this policy has on your job?
b. Would it be helpful for law enforcement for Congress to ensure border patrol has
motorized patrol access to these lands?

ANSWER

1. No.

a. Iam not aware of any federal land management policies that prohibit regular
motorized access to public lands within my county (Luna) at this time. Yes. A
wilderness study area adjoins the southeast corner of Luna County. Most of the
Wilderness Study Area is in adjoining Dona County, New Mexico, to the east. The
area is well patrolled by the local border patrol station personnel. We seldom enter
that area because of limited resources.

b. Any policy allowing motorized access to the Border Patrol and no other state or local
law enforcement agency would be counterproductive to our joint border security
effort. We work hand in hand with the Border Patrol in my county to include joint
ATV operations in rugged terrain. If the federal government restricts motorized
access to those areas under its control only to the Border Patrol, I would have to
assume the federal government proposes to enforce applicable local and state laws in
those areas. It would be more helpful than not to allow the Border Patrol motorized
access to restricted public lands adjoining the border with Mexico.
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Pinal County Sheriff’s Office

Paul Babeu
Sheriff

May 27, 2011

Re: Post-Hearing Questions for the Record from Senator Tom Coburn
Dear Senator Coburn,

I received your request for additional information from my testimony on April 7%, 2011,
In this letter, [ have responded to your request for additional information regarding
problems in Pinal County related to drug and human trafficking. I want to thank you for
this opportunity and extend to vou an invitation to come o Pinal County to see the
problems our citizens and my office are faced with on a daily basis because of an
unsecured border with Mexico.

if the majority of regular illegals enter the US without much effort, what do we think the
tiketthood of success of people from countries of interest, who possess military training
and may have deliberate plans against America? What about possible terrorist sleeper
cells that we have been warned at great length, who plan to slip into America and wait for
commands to coordinate their mayhem? The 9-11 Commission warned us to remain
vigilant, yet the daily statements, press conferences and staged immigration summits
suggest that there is hardly a problem at all. In fact, DHS Secretary Janet Napolitano
says, “the border is more secure than ever” and dismisses anyone who disagrees and
fabels them fear mongerers. She dispatches her top aides to publicly attack elected
border sheriffs in an effort to silence dissent and refers to Sheriffs as lars.

1£ 219,300 illegals were apprehended by the US Border Patrol last year in the Tucson
Sector and they figure that they apprehend approximately one out of every three that
illegally cross our unsecured border, how is this a secure border by anyone’s measure? It
should be no wonder why Secretary Napolitano is changing their metrics of tracking
border security. Why change the metrics, after years of gathering eomparable data and
now Napolitano wanis to use crime statistics that are dramatically lower throughout the
nation and then attempt to substantiate her erroneous claim that the border is safer now
than ever by pointing at the downward trend in crime stats.

It is clear to the American people that there is an agenda behind this blatant attempt to
deceive ug into believing that everything is just fine and motivating the President’s false
statement that the border fence is now complete, It is evident that President Obama is
971 Jason Lopez Circle Building C * P.O. Box 867 * Florence, AZ 85232
Main (520) 866-6800 * Fax (520) 866-3195 * TDD (520) 868-6810
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working to provide a path to citizenship or outright amnesty to nearly 12 million illegals.
[ am against any path towards citizenship and will fight any form of amnesty. Our proud
nation is built upon the rule of law. In America, the King is NOT the rule of law...the
rule of law is King. We must not undermine the law by rewarding foreigners who have
knowingly disrespected our law and our nation and then reward this conduct with
citizenship. What about the millions of foreign citizens who have followed our laws and
process and have waited their turn for visa’s or citizenship. Should they be treated
unfairly and be cut in front of? Citizenship and voting which is afforded to our citizens
must be off the table. Before we even get to this discussion of immigration reform, or we
decide what happens with nearly 12 million illegals, we must secure the border first. The
solution is Senators John McCain and Jon Kyl’s 10 Point Border Security Plan.

A great example of this would be what occurred two weeks ago on May 12™ within an
eight hour time frame. My Tactical Team apprehended a group of 10 smugglers carrying
500 pounds of marijuana. Shortly after that case, we had a fire truck returning to a local
fire station and a Cadillac Escalade ran a stop sign in front of the fire truck, causing the
truck to swerve to miss a deadly side impact collision. The fire truck rolled over trapping
its crew. The Cadillac did not stop to render aide, instead they sped away. My deputies
located the Cadillac a few miles away and to no one’s surprise — it turned out to be a
human smuggling load filled with 9 illegals. And yet another incident occurred in which
our heroes in the U.S. Border Patrol were also trying to intercept a group of illegals
backpacking loads of marijuana, when their vehicle was struck by a train. Our two brave
law enforcement heroes were killed while they were doing their job protecting America.

Senator Coburn, I would be honored to come testify before your committee and show a
40 minute power point presentation recapping many of the events tied to drug and human
trafficking in Pinal County during 2010. 1 feel the power point would give the Senate
Homeland Security Committee a more detailed view of what is occurring 70 miles north
of the border, Most Americans agree with us, that our unsecured border is no longer just
about hundreds of thousands of illegals crossing seemingly unabated into America, but
this is now one of the gravest national security threats. If the border is not secured soon,
America may be impacted by another major terrorist attack, who will likely use our
porous border as an easy route into America.

President Obama continues our wars in Iraq and Afghanistan, even after he led the
American people to believe he would remove us from those near decade long wars, We
are no closer to leaving than when he made these promises three years ago. Now, we
started bombing Libya and the reason President Obama provided our citizens, was for
strictly humanitarian reasons. If that truly was the criteria to start bombing a foreign
nation, we would need to initiate at least thirty wars across the globe. President Obama’s
words rings hallow. The President should look south to Mexico and see the daily
drumbeat of violence and terror which has been unleashed by the Mexican Drug Cartels.
Over 35,000 people have been killed in the war Mexican president Calderon has waged
against the cartels. The cartels have destabilized and nearly toppled the Mexican
government, yet President Obama does little to meaningfully assist in this war.
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The Mexican government, their leaders and their citizens are not the enemy of America.
The drug cartels are the enemy of Mexico, the enemy of their citizens and the enemy of
America. Mexico is America’s second largest trading partner and the largest trading
partner of Arizona. Our economic vitality and strength is tied to Mexico and their
prosperity is threatened by the daily mayhem and violence committed by the stronger
cartels. We need to have a viable military option to provide enhanced military support by
means of equipment, training and possible joint military option to defeat the Mexican
cartels within the borders of Mexico.

1. Are you aware of any pressure from the feds that has been placed on local
law enforcement, or the border patrol, to reduce the number of arrests? Is
federal funding for border security efforts at all tied to political stances on
illegal immigration enforcement or publicly-stated beliefs?

Pinal County is the “Number One Pass through County in all of America for Drug
and Human Trafficking.” We are the number one pass through county because of
the roadways and terrain features, which funnel the majority of the known drug
trafficking routes from the four border counties through our county. Smugglers
then load their drugs or smuggled people into vehicles along Interstate 8 and
Interstate 10. Below is a photo taken of armed cartel members along Interstate §
escorting a marijuana load.

Regarding your funding question, there have been several federal and at least one
state grant which excluded Pinal County from applying because we are “Not a
Border County.” Pinal County is extremely understaffed as compared to the
National average. We have applied for additional deputies under the COPS
Hiring program which is run through the U.S. Department of Justice but each year
we have had our request denied. The primary responsibility of my deputies is to
respond to call for service. I have 142 deputies assigned to work the entire 5,400
square mile county.
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There have been occasions when my tactical team commander has reached out to
Border Patrol and asked for assistance with known problem areas related to drug
and human smuggling. He has been told their leaders told them they have to stay
in areas which are less active.

Cochise County Sheriff Larry Dever swears that he has been directly informed by
several US Border patrol supervisors that they have been directed by superiors to
scare away illegal crossers, to ensure that the numbers of arrests are less and
therefore show less of a problem. Sheriff Dever is one of America’s most
respected lawmen and a board member of the National Sheriff’s Association. 1
have worked closely with Sheriff Dever consistently over the past three years and
know him to be highly credible and honest. I will trust his word over Secretary
Napolitano any day of the week.

The current Border Patrol National Union President is George McCubbin and the
past Border Patrol National Union President T.J. Bonner could provide additional
examples. Both of these men have confirmed that their members have been given
orders in the past to reduce the number of apprehensions and turn illegals back
south. This practice has reduced the number of apprehensions which some in
politics have used as an example to show how the border is “More Secure Now
than Ever.”

2. How many bodies found en federal public lands do you recover a year and
what type of burden does this place on your department? What ether
responsibilities do you have for combating crime on public lands?

In 2009 we had 19 cases per year and in 2010 we had 23 cases. Not only does the
investigation of every dead body create a burden for my office but also the
countless other search and rescue missions and other cases tied to drug and human
trafficking.

One such example was July 3™, 2010. A “Coyote” abandoned seven slow
members he was escorting and they became lost in the desert. They survived by
drinking their own urine for days until they finally reached an area where they
could get cell phone reception. Included in this group were two children ages six
and eleven.

Another example was on June 6", 2010 at 7:30p.m.. An individual called 9-1-1
saying he and his partner had been shot. We were able to track their location
through GPS coordinates to a known drug smuggling area. Before deputies could
reach them both men were dead. It is believed they were part of a “Rip Crew.”
The timing of this incident was just after the Department of Homeland Security
sent out the below Law Enforcement Intelligence Bulletin.
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“We just received information from a proven credible
confidential source who reported that last weekend, « meeting
was held in Puerto Penasco in which every smuggling
orgeanization who utilized the Vekol Valley was told to attend.
This included rival groups within the Guzman cartel.

It was decided that the caviel would send a group of fifteen,
very well equipped and arined sicarios complete with bullet
proof vests. inio the Yekol Valley, The Cartel has a map of
where the most bandit activity has been occurring. The group
will walk into the vallev taking fowr davs 1o get into LPOP
pasitions and communicate back to Penasco. Penasco will then
send groups of simndated backpackers cavrving empty boxes
covered with burlap into the Vekol Valley to draw out the
bandits. Once the bandits have been identified, the sicarios will
take out the bandits.

Incidentally, the night of the Vekol Vallev shooting. we received
information from a source who reported that the scouts in the
valley fthe Cartel has 23 scout locations with rolling
encryplion) were reporting that bandits had shot two sheriff’s
députies and the area was covered with cops.”

An example of a homicide would be on October 25™, 2010, we investigated a
“Cartel Hit” which took place in a quiet Casa Grande neighborhood. A Cartel
was upset because one of their members was giving law enforcement information
regarding their activities. They called to meet with him and then executed him
while he sat in his vehicle.

An example of a kidnapping/shooting would be October 4™, 2010 where two
victims were kidnapped in Phoenix, Arizona. The victims (both illegal aliens)
could not come up with the ransom money so they were brought to Pinal County
to be killed. Both men jumped from their kidnapper’s vehicle and ran for their
lives. One of the men was shot two times in the back as he tried to escape.
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3. Would you agree with a recent letter I received from DOI that no BLM lands
are closed to visitors because of border-related criminal activity, or that only
3% of the Buenos Aires Refuge is closed to visitors, or that only 68 percent of
Organ Pipe National Monument is closed to visitors? Are more areas for all
purposes closed? What would you estimate is the acreage of public lands
effectively closed to Arizonans?

Below is one of the 15 billboard signs which used to be displayed only in Pinal
County, 70 miles north of the US/Mexican border.

'DANGER - PUBLIC WARNING
mwﬁa NOT RECOMMENDED
v Ative ﬁrug ane Human Smuggling Area

 * Visitors May Encounter Armed Criniinals and Smaggiing
| Wehicies Traveling at High Rates of Spued R

B Nm?mu?mah, ﬁfmhing, Backpacks, ang

pitious e
8y nmi Cal si:w\e&y " M‘ wamm

These signs have since been taken down and replaced with the below signs.
Please note although they claim it is an “Active Federal Law Enforcement Patrol
Area” the signs tell people with emergencies to call 9-1-1 which goes to the
Pinal County Sheriff’s Office.
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Although our areas are open we have several areas in Pinal County, which is 70
miles north of the border, that have “Normandy” style barriers running through
them. 1 have been told the barriers were put up by the Bureau of Land
Management to try and cut down on the cartels carving roadways through our
deserts. The cartels have countered this by simply driving around the barriers.
Why would our federal government put up these widely publicized billboards if
there was no threat and the border was secured. For all intense and
purpose...these areas are off limits to most citizens.

4. Within the Tucson sector, are you aware of any federally owned lands on the
border that are used by smugglers and drug cartels to smuggle narcotics and
illegal aliens? Could you identify these lands?

Yes - The Ironwood Forest National Monument (Silverbells/Sawtooths) and
Sonoran Desert National Monument ( Tabletop/ Vekol ) are two areas within
our jurisdiction that are heavily used by DTO's/ASO's.

a. Why are these public lands used for such purposes instead of regular
ports of entry and highways?

They are an open and vast desert area, which at the southern end of our
state are adjacent to Mexico. There is low to no population base
throughout these areas, which allows the smuggling organizations to
essentially travel across an unguarded border into the US, across these
areas and into the southern portion of Pinal County. There is a higher rate
of success for the smuggling organizations to smuggle larger
quantities/numbers due to the unguarded border (many times a cattle guard
or barbed wire fence), and due to the lack of population and Law
Enforcement presence.
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b. Do you have any anecdotes to share regarding this matter?

The smuggling organizations monitor the activities of Law Enforcement,
particularly Border Patrol. They know that these desert areas are vast, and
essentially impossible to patrol or interdict in as you would a normal POE
or highway. They know that even if spotted, they can flee into areas that
are nearly impossible for Law Enforcement to follow in our vehicles, as
most often the smugglers are in stolen vehicles. They also know that if
reported by citizens, there is a greater response time, and thus it is easy for
them to flee the area before Law Enforcement arrives. We have talked to
sources that reveal that the smuggling organizations are so confident in
these routes, that they will openly conduct their activities in broad
daylight.

5. Are you aware of federal land management policies that prohibit regular
motorized access for border patrol agents?

By the letter of the law, I believe there are laws that regulate/prohibit any
motorized travel in some areas. However, by the spirit of the law, I believe that
Law Enforcement is granted an allowance in furtherance of enforcing laws and
apprehending criminals.

a. What effect do you believe this policy has on your job?

The policy of no motorized travel even to Law Enforcement would
essentially cripple the ability of Law Enforcement to effectively
apprehend, disrupt and/or dismantle the criminal organizations utilizing
these lands to further their criminal activity.

b. Would it be helpful for law enforcement for Congress to ensure
border patrol has motorized patrol access to these lands?

It would be extremely helpful for Congress to define that ALL Law
Enforcement has the authority to override such a policy when involved in
the disruption, interdiction, and/or apprehension of criminal elements
utilizing these lands to conduct criminal activities.

Respectfully,

Cal e foy

Paul Babeu, Sheriff

Pinal County, Arizona

President, Arizona Sheriff’s Association
America’s Sheriff of the Year - 2011
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Pinal County Sheriff’s Office

Sheriff
May 26, 2011

Mr. President — Protect America First

President Obama says the border is more secure than ever, declared the border fence complete and said,
“these people will never be satisfied, until we build a moat and put alligators in the moat.” We don’t
need a moat or alligators in Arizona - we simply need the federal government to do their job and secure
the border!

Last year, 219,300 illegal immigrants were apprehended in just one sector of Arizona and many with
violent felony criminal records. The US Border Patrol estimates another 400,000 made it safely past
them in Arizona and now reside in your community.

If the majority of regular illegal immigrants can sneak into America, what does this say about the ability
of terrorist sleeper cells? The porous US/Mexican border is the gravest national security threat facing
America, This is no longer just a political fight to stop Barak Obama from giving amnesty to over 12
million illegals, it’s also about protecting our nation from terrorist threats. Thousands of illegal entrants
hail from State Department countries of interest--Iraq, Iran, Afghanistan, Somalia, Saudi Arabia,
Yemen, and others. In some cases, we have confirmed their troubling ties to terrorism. Yet for those we
apprehend, how many today live amongst us?

If the border is secure, why did the feds post 15 Billboard signs in Pinal County warning American
citizens; Danger — Public Warning — Travel Not Recommended, due to armed drug cartel smuggling?
This is 70 miles into Arizona, where Homeland Security confirms that no fewer than 100 of our
beautiful mountains have been repurposed as lookouts for the Mexican Drug lords.

America can secure the border if we replicate the success of what was accomplished in the Yuma
Sector. The Yuma Sector has now attained a 96% reduction of illegal border crossings. The Senator
McCain/Kyl 10-Point Border Security Plan is developed largely from the learned successes of the Yuma
Sector during Operation Jump Start.

This plan calls for immediate deployment of 6,000 armed soldiers for a period of two years. While
soldiers are deployed, the double barrier fence is completed with video surveillance, lighting, sensors
and roads to support rapid deployment of US Border Patrol. Thirdly, fully enforce the law without any
diversion option.

We need focus on the solution to secure our border, not on a path to citizenship or amnesty for 12
million. If President Obama were sincere, why did he not pass immigration reform in his first two years,
when he had supermajorities in the House and Senate? Instead, in a purely politically and racially
divisive manner, he says he’ll fight now when there is little hope of passage. The President has failed to
fulfill his core constitutional duty to protect America.
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President Obama led us to believe he would end the wars in Iraq and Afghanistan. We’re no closer to
leaving than when he made these false promises. He bombs Libya for humanitarian reasons and yet
ignores the outery of neighboring Mexico in their war against the drug cartels, which have claimed over
35,000 lives and nearly toppled their government. Mexico is America’s second largest trading partner
and we share nearly 2,000 miles of porous border, which presents a far graver national security threat -
than anything we face in the middle east.

Mexico is not our enemy. The cartels are the enemy of Mexico and America. They have brought their
violence here to America. Local Sheriffs can't fight them alone. We can address this growing threat, or
we can make jokes, laugh and believe the border is more secure than ever,

Respectfully,

Callclaty,

Paul Babeu, Sheriff

Pinal County, Arizona

President, Arizona Sheriff’s Association
2011 National Sheriff of the Year

(Sheriff Babeu is also a retired Army Major and served as the Commanding Officer for Task Force
Yuma)
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NEWSRELEASE

Pinal County Sheriff's Office ® 971 Jason Lopez Circle
Fiorence, Arizona 85132 ® 520-866-5174 * Fax: 520-866-5195 Paul Babeu, Sheriff

FOR IMMEDIATE RELEASE
Wednesday, May 25°, 2011

CONTACT: Media Relations, Tim Gaffney, 520-705-8124

PCSO Participates in Multi Agency Tactical Detail
The Pinal County Sheriff’s Office Tactical Team attached with U.S. Border Patrol’s “BORTAC Team 57
has completed another operation to deny, degrade, disrupt and dismantle drug and human trafficking
operations in Pinal County. The latest detail ran from May 11™ - 13" and 18" — 20" The operation was
focused in the Vekol Valley area.

Participating in the detail were law enforcement members from the Pinal County Sheriff’s Office,
Maricopa County Sheriff’s Office, Yuma County Sheriff’s Office, Arizona Department of Public Safety,
U.S. Border Patrol Tucson and Yuma Sectors, Bureau of Land Management, Immigration and Customs
Enforcement — Homeland Security Investigations, Immigration and Customs Enforcement — Enforcement
and Removal Operations, CBP Office of Air and Marine, Tohono O’odham Police Department, Gila
River Police Department, Eloy Police Department, U.S. Attorney’s Office District of Arizona and the
Arizona National Guard.

During the six day operation agencies combined arrested 60 suspects, the seizure of 5,433 pounds of
marijuana, $115,630 in cash, and 4 firearms. In addition, 5 stolen vehicles were recovered, 7

pects were pr ted federally and 38 suspects were prosecuted at the state level. Below are
some examples of the cases we were involved with.

May 11" at 140 2 a group of 12 people were spotted carrying backpacks believedo be containing Marijuana just
south of Interstate 8. The group was followed to a location approximately 30 yards south of Interstate 8 where they
stopped underneath some brush.

Pinal County SWAT and BORTAC Team 5 moved in and engaged the group Part of the group was taken into
custody under trees at that beation along with 10 backpacks of marijuana. Several of the suspects fled south from
that location and were captured with the assistance of air support. A total of 10 suspects were apprehended, along
with a total of 10 marijuana backpacks(492 1bs), along with a solar charger and other electronic items used for
counter surveillance The suspects and marijuana were turned over to GIITEM for investigation and prsecution.

’ .
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May 11" at 3:00 a.m. a passenger truck with a flatbed trailer was seenstopped on the south shoulder near milepost
154 on Interstate 8. The driver was observed acting suspiciously, andwvas observed taking an item from a parked
semi trailer at that beation and loading it onto his trailer. The truck with the trailer then gotback on Interstate 8and
began to travel eastbound. A fraffic stop was conducted on the truck on Interstate 8 east of Montgomery Road by
AZDPS, Pinal SWAT and Bortac Team 5. The driver was lateridentified as Hector Armando Quiroz{age 49 of
Bonita, California). He was questioned, and subsequently admitted stealing a large crate from the parked semi
trailer.

The owner of the semi trailer arrived back at his trafler while this was taking place, and contact was made with him
by AZDPS. The semi trailer owne advised that the crate taken contained a turbine worth approximately $10,000.
AZDPS then escorted the semi driver to the location of the stop. The semi trailer owner recovered the turbine athe
scene of the stop. Quiroz was turned over to PCSO Patroland they took the theft case and prosecution on the
Quiroz.

May 12™ at 11:00 p.m. a group of 8 individuals was observed walking north approximately 3 riles south of
Interstate 8. These 8 individuals walked to I8, and crossed over the interstate Pinal SWAT, BORTAC Team 5, and
Pinal K-9 moved in to apprehend these individuals, with air assistance. The subjects all fled northwest from that
location.

At 2:30 a.m., one of the 8 individuals was apprehended and turned over to Borde Patrol. The remainder of the
individuals wasunable to be located.

May 13" at 8:53 p.m. AZ DPS was involved in a pursuit with a vehiclewhich was reported stolen out of Gladale.
The pursuit ended near ArizonaCity, and the driver fled on foot. The driver was apprehended by PCSO after a short
fight with the deputies. The driver wasturned over to AZ DPS for charging.

May 13" at 11:13 p.m. a truck was observed traveling "blacked out" south of Interstate 8. The vehicle was tracked to
a location, where t was parked and a driver and passenger were seen "brushing up” the vehicle andeaving it. The
driver and passenger were then seen "bedding down" approximatdy 100 yards from the vehicle.

With the assistance of air, BorderPatrol Agents moved in on thedriver and passenger, and one of these subjects was
taken into custody. Pinal SWAT with BORTAC Team § moved in on the vehiclga 1999 Ford F250, and secured it.
The subject in custody was turned over to GIITEM for prosecution. The registration on the vehie came back to a
false address, and the vehicle was seized. The vehicle was a "supply” vehicle used to rsupply scout locations with
food, etc.
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May 18" at 10:35 p.m. units spotted bodies loading into a car on 18 east bound. The vehiclethen proceeded
eastbound on k8. Pinal SWAT members set up ahead of the vehicleto deploy spikes if needed, and AZDPS initiated
a traffic stop. Gila River PD and Pinal SWAT/Bortac Team 5 backed up the DPS unit. The vehicle contained 4
Hispanic males believedto be "scouts". Thesesubjects were turned over to AZDPS GIITEM and Border Patrol for
prosecution.

May 19" ar 8:40 p.m. ICE Detention saw multiple subject loading "packs" into a large truck that was also
accompanied by two small sedans. These vehicles taveled east on F8 from that location. With the assistance of CE
and Air, units were able to catch up to the vehicles. A high risk traffic top was conducted by Gila River PD,
BORTAC Team 5/ PCSO SWAT, ICE Agents and AZDPS GIHITEM on all three vehicles & approximately milepost
158 on I-8. The passenger of the truck fled, and was quickly apprehended y BORTAC Team 5 K-9. All occupants
(total of 8 bodies) were taken into custody, and it was discovered that the cab of the truck had 8 bundles of marijuana
weighing approximately 174 Ibs.

May 19" at 9:45 p.m, the air unit advised that it had located bodies south of I8 between Russell Rd and Murphy
Rd.. Pinal SWAT and BORTAC Team 5 moved into the location with the ssistance of air. No bodies were
discovered, and it is believed that the heat signatures were residual from bodies that had been in that location, but
made it out before ground units could move in.

May 19" at 10:32 p.m. Pinal SWAT and BORTAC Team 5 had a "blacked out” Ford truckpass one of our elements
near Stanfield Road. After passing our personnel, the vehicle immediately fled at a high rate of speed west of
Stanfield Rd., and into the desert area. Ground units were unable to maintain a visual on the truck as it traveled
further south west into the desert area. Pinal/Bortac attempted to track the vehicle, but eventually lostign as it
traveled toward the gas pipeline road.

Sheriff Paul Babeu stated, “These multi agency details have a much greater impact than just in Pinal
County. Pinal County is the number one pass through county in America for drug and human trafficking
because of the roadways and terrain. The cartels of Mexico have between 75 to 100 lookout posts
through this known drug and human smuggling corridor. They use these high vantage points to ensure
their loads, whether they are humans or drugs, make it through. Some of these loads stop in Phoenix but
many of them are sent throughout the United States. I appreciate the assistance provided by all of these
law enforcement agencies to disrupt the cartels activities. We need this continuous law enforcement
presence to help protect America until the border is truly secured.”

-30-
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& United States Senate

W Committee on Homeland Security and Governmental Affairs
X Chairman Joseph 1. Lieberman, ID-Conn.

Opening Statement of Chairman Joseph Lieberman
“Securing the Border: Progress at the Local Level”
Homeland Security and Governmenta! Affairs Committee
May 4, 2011

Welcome everybody to this hearing, “Securing the Border: Progress at the Federal Level.,” This is the
third in a series of hearings we’ve been having on border security, focused particularly on our southern border,
but just as history changed on 9/11/01, history had a turning point on Sunday with the killing of Osama bin
Laden. I would be remiss not to say a word of thank you to you, Madam Secretary, and all the people who work
with you in the Department of Homeland Security, and to all the people in the security sector of our government
who performed so brilliantly, bravely, and together to bring about the extraordinary results that were achieved
Sunday in Pakistan.

The tearnwork that was so pervasive in the successful assault on that compound in Pakistan is precisely
what this committee hoped for when we worked so hard, first to establish the Department of Homeland Security
in 2002, and then to introduce and bring forth the legislation that created the 9/11 Commission, and then to
consider in two phases and advance through the committee, and ultimately to enactment, their recommendations.
I think all of us are both very grateful and very proud of the work that was done. Since this is the first
opportunity I've had to see you in public, I want to thank you and ask you to thank all those who work with you.
I hope you’ll say a few words about that in your opening statement.

As good as we feel about what happened Sunday in Pakistan and as much as we know it makes us safer,
and the world safer, we know the war against Islamist terrorism is not over. The enemy is still out there and will
continue to try and attack us here at home.

Let me come back to the topic of the day. The security of our borders in all its manifestations is
important. One of the great achievements since 9/11 is the extent to which we have secured our borders against
those who would come in to do us harm. The focus of these hearings has been on a different kind of border
security, related to illegal immigration, but also to the drug cartel violence in Mexico, and the extent to which is
may come over our border into the United States. In this regard, too, I want to thank you for all you’ve done.
You have faced really significant challenges, both in terms of all kinds of border security and, of course, natural
disasters. You've handled your job with real strength and effectiveness and common sense and I appreciate it.

Witnesses at two previous hearings on border security largely agreed that the situation along the southern
border has improved significantly over the past decade. The best statistics available bear this out. The one that
seems to be most commonly used is that apprehensions of illegal aliens along the border are down 73 percent
since 2000, the lowest levels in three decades.

This is good news. But we spent a fair amount of time in previous hearings on the metrics, the statistics.
We know they’re just a piece of the picture and can be misleading. At different times, for example, the Border
Patrol has cited increases in apprehensions as proof of progress, but other times decreases in apprehensions, on
the theory that the fewer people trying to get over into the U.S., the fewer the apprehensions. We have got to try
our best to know how many people are actually trying to cross over the border and compare that to the number of

340 Dirksen Senate Office Building, Washington, D.C. 20510
Tel: (202) 224-2627 Web: hitp:/hsgac.senate.gov
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those who succeed. | understand the Border Patrol has been trying to collect this information through footprints,
video footage, and sensors, but that its methods are not 100 percent up to the challenge. It’s a difficult challenge,
because we’re trying to measure the people who we have not apprehended. Thope you will find ways to improve
the collection of this information and consider making it public so we can more accurately assess the extent of the
problem and our progress on it.

The second point that has come out of these hearings is that the focus on the southern border has often
overshadowed vulnerabilities that continue elsewhere in our immigration enforcement system. One statistic which
reveals such a vulnerability--and would be very surprising to most Americans--is the fact that 40 percent of
undocumented immigrants - illegal aliens - living and working in the United States today, illegally, came into this
country legally and then over-stayed the terms of their visas. So in terms of the problem of illegal immigration,
about 40 percent of the problem is not people who come over the border and into our country illegally. It is
people who have come in legally and stayed. This both undercuts the legitimacy of the law that we have about
temporary visas and also threatens our security.

The most illustrative number to me still comes from the 9/11 Commission, which reminds us five of the
terrorists who attacked the United States on 9/11 entered the U.S. legally and then intentionally overstayed their
visas, In 2009, Hosam Maher Husein Smadi, arrested in Dallas, on suspicion of planning terrorist attacks, was
originally on the United States on a student visa and then overstayed.

A new GAO report, which just came out yesterday, concludes that of the roughly 400 people who have
been convicted of any terrorism-related crimes since September 11, 36 had overstayed their visas. In other words,
almost 10 percent of the people who have been convicted of terrorism related activities in the decade since 9/11
were legal immigrants who overstayed their visas and became illegal.

Despite a lot of congressional effort and DHS effort, we still lack an exit system that will effectively
identify people who have overstayed their visas in real time. The reality is that U.S. VISIT - the DHS program
that is supposed to identify visa overstays based on visitor entry and exit information - remains a troubled and
ineffective program.

DHS officials have told the Committee that U.S. VISIT processes less than half of all potential overstays
identified by automated matching of entry and exit records, and GAO, in this just-released report, found that the
program has an overall backlog of 1.6 million potential overstay records that have not yet been processed. I'm
sure part of this is that we haven’t given you the resources to do this, but it’s a real problem.

Identifying individuals who overstay is a crucial component of securing our borders and making our
immigration system credible and real to the law. It is simply unacceptable that we are still unable to
systeratically identify people who overstay.

I ask you, Secretary Napolitano, to update the Committee today on current efforts within the Department
to close this dangerous vuinerability.

One final point. As we began this series of hearings on border security, I had the goal of dealing with the
current state of border security, how are we doing at keeping our borders secure, particularly with regards to
illegal immigration. The presumption was border security could lead not only to better border security, but to
building a political consensus to deal with the continuing problem of illegal immigration. It seems to me now that
the inverse is also true - that there are forms of smart immigration reform that also can enhance border security, or
there are kinds of smart immigration reform that can significantly reduce the flow of illegal immigrants into
America.

Senator Collins?
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I am pleased that Secretary Napolitano is before our Committee again.
With the welcome news that Osama bin Laden has been killed, I want to join the
Chairman in thanking everyone involved, especially the Navy SEALs who bravely
carried out this mission, and the many other members of our military,
intelligence, and homeland security forces whom we may never know. This was
the kind of successful collaboration of intelligence and operational aspects that
we envisioned in reforming our capabilities and intelligence community in the
wake of the attacks of 9-11-01.

This successful operation demonstrates the importance of sharing of
intelligence information across the agency silos -- the opposite of our disjointed
pre-September 11 experience.

I appreciate that the Department of Homeland Security immediately
issued a Situational Awareness Alert to key state and local homeland security
officials and law enforcement personnel at midnight on Sunday sharing
intelligence information and including a call for heightened vigilance.

Today’s hearing is particularly timely. Border security is critical not only
to prevent individuals from entering the U.S. illegally for whatever reason, but
also to stop - at the border, at the visa issuing post, or on the U.S. bound flight
-- those determined to harm us.

The first two hearings in this series emphasized the challenges along the
Southwest Border, while earlier the Committee held a hearing on the Northern
Border. When we consider the Southwest region, we should all pause to honor
the sacrifice of Border Patrol Agent Brian Terry, who was murdered last
December, and ICE Agent Jaime Zapata, who was killed by members of a drug
cartel in February.

These fallen heroes and the horrific news reports continuing to stream
out of Mexico reveal the brutality of the cartels. Recently, nearly 300 bodies
were discovered in mass graves -- some just 90 miles from Brownsville, Texas.
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Just last month, FBI Director Robert Mueller observed that “drug cartels
transport kilos of cocaine and marijuana, gangs kidnap and murder innocent
civilians; traffickers smuggle human cargo; and corrupt public officials line
their pockets by looking the other way.” He concluded that, taken together,
these issues “constitute a threat not only to the safety of our border
communities, but to the security of the entire country.”

This backdrop explains why many were perplexed to hear Security
Napolitano state in late March that security on the southern U.S. border is
“better now than it ever has been” and that violence from neighboring Mexico
has not edged north.

The National Border Patrol Council, the union representing Border Patrol
agents, has countered that crime indeed is spilling over from Mexico. They
point to the murder of three Border Patrol agents by the cartels in the last three
years, ranchers and citizens who have been gunned down in border
communities, and the Phoenix area which has risen to become a cartel-related
crime hotspot. The Council concluded: “The U.S.-Mexico border is unsafe and
to say anything else is not true.”

While the Secretary’s data on apprehensions on the border are
useful, there are contributing factors that should not be ignored when we look
at the numbers about declining interdictions.

For instance, are some of the declining numbers a result of our slow
economy? Is the persistent cartel violence deterring others? To put it bluntly,
individuals will not be arrested at the border, or north of it, if they are too
frightened to run a gauntlet of terror that may end in a mass grave.

These and other factors should be considered as we evaluate the
effectiveness of the Administration’s policies.

While the Southwest Border is much more likely to make the evening
news, we must not forget the Northern Border. According to a report released
by the GAO earlier this year, the Border Patrol was aware of all illegal border
crossings on only 25 percent of the 4,000-mile Northern Border. The Border
Patrol was able to make an immediate arrest on less than 2 percent or 69 miles
of the 4,000 mile border. This is especially troubling, because, as GAO has
observed: “DHS reports that the terrorist threat on the northern border is
higher [than the southern border], given the large expanse of area with limited
law enforcement coverage.”

The Administration’s proposal to limit Operation Stonegarden to the
Southwest Border is ill-advised and has been rejected by Congress. Operation
Stonegarden grants should be used to help secure both our Northern and
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Southern Borders by funding joint operations between the Border Patrol and
state and local law enforcement. These joint operations can act as a force
multiplier in areas that would otherwise be unguarded.

To cite one example of the program’s success from my state, Stonegarden
funds were instrumental in the arrest and conviction of an individual involved
in smuggling cash. During a Stonegarden Operation, a Fort Kent, Maine, police
officer caught this criminal attempting to smuggle $137,000 across the border.
The officer was patrolling an area well outside Fort Kent, where he would not
have been patrolling without Stonegarden funding.

Finally, the effort to secure our borders is not limited to the borders
themselves. It involves preventing those who would do us harm from reaching
our shores in the first place, as well as interior enforcement of the immigration
laws. For this reason, two recent GAO reports are cause for concern.

One report examined the Visa Security Program, which deploys ICE
Special Agents to foreign visa issuing posts to help identify terrorist and
criminal threats. According to the report, the U.S. has VSP offices at only 19 of
the 57 high-risk posts. The report also found ongoing turf battles between ICE
and the State Department's Diplomatic Security at some consular posts.

According to another GAO report released yesterday, ICE should do a
better job identifying the people in the United States who have illegally stayed
past the date of their visa expiration.

According to the Pew Hispanic Center, there are an estimated 12 million
individuals here illegally, and between four million and 5.5 million of those
came here legally, but their visas have since expired. [ understand that only
three percent of ICE efforts are focused on this group of illegal residents. That
seems insufficient and shortsighted as more than a third of all unauthorized
residents fall into that category.

I'look forward to a robust discussion on these and other issues and thank
the Secretary for being here today.

#HH
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Chairman Lieberman, Senator Collins, and members of the Committee: Thank you for
this opportunity to testify today about the unprecedented resources that have been dedicated to
securing the Southwest border over the past two years, the progress that has been made as a
result, and the metrics we can use to better assess future progress.

Over the past two years, this Administration has dedicated more resources to securing the
Southwest border than ever before, in terms of manpower, technology, and infrastructure. Our
partnership with Mexico is strong, and we continue to support Mexico’s efforts to combat the
drug cartels that are headquartered in that country. The actions being taken at the border are
occurring alongside strong, serious, and strategic enforcement of immigration laws in the interior
of the United States, focused on removing illegal immigrants who have violated our criminal
laws as well as those who pose other threats to public safety, and on employers who repeatedly
or egregiously violate the law. Using Recovery Act funds in addition to other resources, the
federal government has also made critical investments in improving and expanding outdated port
infrastructure at the Southwest border to enhance enforcement while facilitating the flow of legal
travel and trade. As a person who grew up in New Mexico and spent most of my adult life in
Arizona, and who has walked the border, flown it, ridden it on horseback, and worked with
border communities from Brownsville to San Diego, I can say from personal experience that
these steps constitute the most comprehensive and dedicated effort to strengthen border security
that our country has ever deployed.

These efforts are leading to significant progress on the Southwest border. In the past two
years, seizures of contraband have risen in all categories — in terms of illegal drugs, weapons,
and bulk cash. Furthermore, illegal immigration attempts, as measured by Border Patrol

apprehensions of illegal aliens, have decreased by 36 percent in the last two years and are less
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than one third of what they were at their peak a decade ago. In addition, Federal Bureau of
Investigation (FBI) crime statistics demonstrate that crime rates in border communities have
remained steady or dropped in recent years, continuing a decade-long trend.

These dramatic improvements would not have been possible without the bipartisan
support of Congress — particularly the $600 million supplemental appropriation for border
security passed last summer — and | thank you for your continued support of the Department and
of our border security mission.

Our efforts over the past two years, carried out with tireless and too-often overlooked
dedication by thousands of men and women on the front lines, have achieved major and historic
results. Nonetheless, we still face challenges, and we must continue to build upon the progress
we have made. We remain deeply concerned about the drug cartel violence taking place in
Mexico. We know that these drug organizations are seeking to undermine the rule of law in
Mexico, and we must guard against spillover effects into the United States. The murders of
Border Patrol Agent Brian Terry in Arizona and of ICE Special Agent Jaime Zapata in Mexico
underscore the risks our men and women face every day as they work to protect our borders and
our country, as well as the tremendous sacrifices they make on our Nation’s behalf. I know
Congress and the Committee share my commitment to do everything we can to ensure the safety
of our law enforcement officers in the field by providing them with the resources they need to
protect our borders and our communities. I look forward to continuing work with you to
enhance the security and prosperity of the border region.

Our shared goal with every American border community is to have a safe and secure
border region where communities and families can grow and prosper. This goal recognizes that

the Southwest border is not simply a line on a map. It is part of a border region that extends into
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both countries. Security along the border starts by utilizing every available law enforcement asset
and recognizing that our approach in El Paso may differ from the tactics used in Nogales or San
Diego. A safe and secure border region requires vigorous interior enforcement of our Nation’s
immigration laws. This enforcement must be robust and smart — targeting criminals, threats to
public safety, and employers who knowingly hire illegal workers. Enforcement must be
conducted in a manner consistent with our values and our priorities. Finally, our border policy
should foster legitimate trade, travel, and immigration, accommodating the movement of
commerce across our borders and supporting hundreds of thousands of jobs.

While our efforts over the past two years have led to progress on every significant metric
we currently have, we continue to focus on new ways to more comprehensively measure results
along the border, including how the investments we’ve made in border security are improving
the lives and livelihoods of the people who live in the region. Ultimately the success of our
efforts along the border must be measured in terms of the overall security and quality of life of
the border region.

Accordingly, U.S. Customs and Border Protection (CBP) has begun the process of
developing an index, supported by both CBP and third party data, to comprehensively measure
security along the Southwest border and the quality of life in the region. These measures will
also help guide future investments, helping to target resources to more cost-effective programs
that have the biggest impact on improving border security. As part of this process, CBP will be
convening a group of independent, third-party stakeholders from a diverse cross-section of
critical areas of civic life — to include law enforcement officials, representatives from border-
communities, former members of Congress, experts from independent think-tanks — to evaluate

and refine this index as we move forward.
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This index will help us measure progress along the Southwest border comprehensively
and systematically, rather than by anecdote. Any violent crime that occurs along the Southwest
border — or anywhere in our country — is unacceptable, and this Administration is fully
committed to addressing such tragedies with the full force of the law. But individual crimes do
not tell the whole story. Border cities like San Diego, Nogales, and El Paso are among the safest
cities in the Nation, according to FBI crime statistics.

False and unsupported claims about the state of the Southwest border feed a
misperception that American border communities are wracked by violence, an assertion which
has damaging consequences to their economies. Border community leaders tell me that
misperceptions about the border are driving away business and potential visitors. With the
reliable and trusted measures of border security that we are developing and validating with third-
party experts, we can provide an accurate picture of the state of the Southwest border, prevent
misperceptions about these communities, and more precisely guide future border security
investments.

The border, as a whole, is simply not the same as it was two years ago, or even one year
ago — in terms of the manpower, resources, and technology; the relationships we have built with
our federal, state, local and tribal partners; and our partnership with Mexico. The progress at the
Southwest border has been unmistakable, as you, Mr, Chairman, and Senator McCain have both
noted in recent hearings.' Today 1 would like to focus the remainder of my statement on
describing the unprecedented resources this Administration has dedicated to the Southwest
border, our strategic approach to immigration enforcement in the interior of the country, and the

current state of our work to develop more refined measures of border security and quality of life

' Member statements, as prepared for delivery, “Securing the Border: Building on the Progress Made,” March 30,
2011, Committee on Homeland Security and Governmental Affairs.
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in the border region.

Unprecedented resources at the Southwest border

In March 2009, the Obama Administration launched the Southwest Border Initiative to
bring focus and intensity to Southwest border security, coupled with a reinvigorated, smart and
effective approach to enforcing immigration laws in the interior of our country, We are now
more than two years into this strategy, and based on previous benchmarks set by Congress, it is
clear that this approach is working.

Under the Initiative, we have increased the size of the Border Patrol to more than 20,700
agents, which is more than double the size it was in 2004. We have doubled personnel assigned
to Border Enforcement Security Task Forces, which work to dismantle criminal organizations
along the border, We have increased the number of ICE intelligence analysts along the border
focused on cartel violence. In all, a quarter of ICE’s personnel are now in the region, the most
ever. We have quintupled deployments of Border Liaison Officers to work with their Mexican
counterparts, and we are now screening all southbound rail traffic and a random number of other
vehicles for illegal weapons and cash that are helping fuel the cartel violence in Mexico.

In terms of border infrastructure, we have constructed a total of 649 miles of fencing out
of nearly 652 miles where Border Patrol field commanders determined it was operationally
required, including 299 miles of vehicle barriers and 350 miles of pedestrian fence. The
remaining few miles will be completed by this fall. With $600 million provided in the 2010
Emergency Border Security Supplemental Appropriation Act, we are adding more technology,

manpower, and infrastructure including 1,000 new Border Patrol Agents by the end of FY 2011;
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250 new CBP officers at ports of entry; and 250 new ICE special agents investigating
transnational crimes.

We are also improving our tactical communications systems, adding two new forward
operating bases and two more CBP unmanned aircraft systems. For the first time, we now have
Predator Unmanned Aircraft System coverage along the Southwest border from California to
Texas. These investments are augmenting the additional non-intrusive inspection systems,
Remote Video Surveillance Systems, thermal imaging systems, radiation portal monitors, mobile
license plate readers, and other technologies that we have deployed to the Southwest border over
the past two years along with the mobile surveillance equipment that will be purchased with FY
2011 funding.

Furthermore, President Obama authorized the temporary deployment of up to 1,200
National Guard personnel to contribute additional capabilities and capacity to assist law
enforcement agencies as a bridge to longer-term enhancements in the efforts to target illicit
networks’ smuggling of people, drugs, illegal weapons, money, and the violence associated with
these illegal activities. That support has allowed us to bridge the gap and hire the additional
agents to support the Southwest Border, as well as field additional technology and
communications capabilities that Congress so generously provided. The Departments of Defense
and Homeland Security agreed to equally fund this support; however, Congress did not approve
DHS’ reprogramming requests. Consequently, the Department of Defense has been funding the
full cost of this National Guard support.

To support jurisdictions along the border, DHS has directed a record $123 million in
Operation Stonegarden funds in 2009 and 2010 to state and local law enforcement agencies in

Southwest border states to pay for overtime costs and other border-related expenses.
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Furthermore, in partnership with the Drug Enforcement Administration (DEA) and the
Department of Defense, DHS has achieved initial operational capability for the new Border
Intelligence Fusion Section integrated into the DEA-led El Paso Intelligence Center (EPIC). This
new section will provide a comprehensive Southwest border Common Intelligence Picture, as
well as real-time operational intelligence, to our law enforcement partners in the region, further
streamlining and enhancing our operations. We are continuing to work with Mexico to develop
an interoperable, cross-border communications network that will improve our ability to
coordinate law enforcement and public safety issues between the United States and Mexico.

In recent months we have also undertaken actions to bring greater unity to our
enforcement efforts by expanding coordination with the Departments of Defense and Justice. We
are also initiating joint commands within CBP to unite the activities of the Border Patrol, Air and
Marine, and Field Operations under a single reporting chain, with a single commander. This
unified command structure is now in place in Arizona.

Using the resources from the Southwest border supplemental, CBP is developing new
Mobile Response Teams involving up to 500 agents to provide new surge capabilities to areas of
the border on an as-needed basis.

Because partnerships with federal, state, local, and tribal law enforcement agencies, as
well as the private sector, remain critical to our overall success, we have also initiated new
programs to increase collaboration, enhance intelligence and information sharing, and develop
coordinated operational plans.

One example of a significant interagency partnership is the Border Enforcement Security
Task Force (BEST). Led by ICE, the BEST teams incorporate personnel from ICE, CBP, and

the U.S. Coast Guard within DHS; the DEA, FBI, Bureau of Alcohol, Tobacco, Firearms and
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Explosives, and U.S. Attorney’s Offices within the Department of Justice; as well as other key
federal, state, local and foreign law enforcement agencies. BEST teams leverage federal, state,
local, tribal, and foreign law enforcement and intelligence resources in an effort to identify,
disrupt, and dismantle organizations that seek to exploit vulnerabilities along our borders and
threaten the overall safety and security of the American public. As [ said earlier, under the
Southwest Border Initiative, we have doubled personnel assigned to BEST teams. As of Fiscal
Year 2011, BEST is comprised of approximately 690 members representing various federal,
state, local, and foreign law enforcement agencies who work jointly in a variety of capacities to
investigate transnational criminal activity along our shared land borders and in major seaports.
Currently there are over 64 state and local law enforcement agencies participating in the 21
BESTs along the Southwest and Northern borders, at seaports, and in Mexico City.

Another example is the Alliance to Combat Transnational Threats (ACTT). ACTT
utilizes a collaborative enforcement approach to leverage the capabilities and resources of DHS
in partnership with more than 60 law enforcement agencies in Arizona and the Government of
Mexico to deter, disrupt, and interdict individuals and criminal organizations that pose a threat to
the United States. Since its inception in September 2009 through April 14 of this year, ACTT
resulted in the seizure of more than 1.8 million pounds of marijuana, 4,400 pounds of cocaine,
and 1,400 pounds of methamphetamine; the seizure of more than $15 million in undeclared U.S.
currency and more than 300 weapons; nearly 15,000 aliens denied entry to the United States at
Arizona ports of entry due to criminal background or other disqualifying factors; and
approximately 306,000 apprehensions between ports of entry.

We have a number of programs focused on enforcement consequences in certain Border

Patrol sectors. While Operation Streamline, which is run in conjunction with the Department of
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Justice, is most well known, there are a number of others I would like to highlight for the
committee. Operations such as the Alien Transfer Exit Program (ATEP) and Operation Against
Smugglers Initiative on Safety and Security (OASISS) are focused on delivering targeted
consequences to offenders and to breaking the smuggling cycle by separating apprehended aliens
from smuggling networks.

ATEP is an ongoing program whereby the Office of Border Patrol, in collaboration with
ICE’s Enforcement and Removal Operations (ERO), moves Mexican nationals apprehended in
one Border Patrol Sector to another ERO Area of Responsibility before removing them to
Mexico. ATEP breaks the smuggling cycle by repatriating aliens into regions further east or west
of their entry location and, thus, preventing them from immediately coordinating with their
smugglers for re-entry. ATEP was initiated in the San Diego, Yuma, and El Centro Sectors in
February 2008, and has since expanded to the Tucson, Del Rio, Laredo, Rio Grande Valley, and
El Paso Sectors. As of February, 18,257 apprehensions have been transferred as part of ATEP,
and the rate of encountering subjects after illegally re-entering the United States is less than 24
percent.

OASISS is a bi-national effort that allows for alien smugglers apprehended in the United
States to be prosecuted by the Government of Mexico, as a way of helping to share the burden
that border crime puts on our courts. Since 2004, OASISS has expanded from a pilot program to
one that is operational across the entire Southwest border. OASISS generated 598 cases in Fiscal
Year 2010, and more than I, 200 cases have been generated so far this fiscal year.

Operation Streamline, a DHS partnership with the Department of Justice, is a
geographically focused operation that aims to increase the consequences for illegally crossing the

border by criminally prosecuting illegal border-crossers. In the twelve months from April 1,
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2010 to March 31, 2011, there were more than 30,000 prosecutions under Operation Streamline
across the border, with more than half of these oceurring in the Tucson Sector.

In addition, the Mexico Interior Repatriation Program (MIRP) is a joint CBP and ICE
initiative, established in coordination with the Government of Mexico, that works to break the
smuggling cycle. Under MIRP, aliens apprehended during the summer months in high-risk areas
of the Sonoran Desert in Arizona are voluntarily repatriated to the interior of Mexico. This
program targets at-risk illegal aliens during the season when outdoor temperatures are at their
highest and exposure-related deaths peak, both to save lives and to disrupt the pattern of human
smuggling. Illegal aliens with records of violent criminal convictions are not eligible for MIRP.
In FY 10, 23,384 Mexican nationals were repatriated under MIRP, and only 11 percent, or 2,614,
were re-apprehended.

As we have taken all of these steps to enhance border security, we are also bringing
greater fiscal discipline to our operations. The SBlret program began in 2005 as an attempt to
provide a single one-size-fits-all technology solution for the entire Southwest border. Throughout
its existence, this program was consistently over budget, behind schedule, and simply did not
provide the return on investment needed to justify it.

Last year, | directed an independent, quantitative assessment of the SBl#net program,
which combined the input of Border Patrol agents on the front lines with the Department’s
leading science and technology experts. This assessment made clear that SBlret could not meet
its original objective of providing a one-size-fits-all border security technology solution. As a
result, earlier this year, | directed CBP to redirect SBlnet resources to other, proven technologies

— tailored to each border region — to better meet the operational needs of the Border Patrol.
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This new border security technology plan — which is already well underway — will
provide faster deployment of technology, better coverage, and a more effective balance between
cost and capability. It includes non-intrusive inspection equipment at the ports of entry and

tested, commercially available technologies for immediate use between the ports.

Results

Taken as a whole, the additional manpower, technology and resources we have added
over the past two years represent the most serious and sustained action to secure our border in
our Nation’s history. And it is clear from every measure we currently have that this approach is
working.

As 1 mentioned earlier, illegal immigration attempts, as measured by Border Patrol
apprehensions have decreased 36 percent in the past two years, and are less than one third of
what they were at their peak. We have matched decreases in apprehensions with increases in
seizures of cash, drugs, and weapons. As we have worked to combat illegal crossings, violent
crime in U.S. border communities has remained flat or fallen in the past decade. Indeed, four of
the biggest cities in America with the lowest rates of violent crime — San Diego, Phoenix, Austin,
and El Paso — are on or near the border. Violent crimes in Southwest border counties have
dropped by more than 30 percent and are currently among the lowest per capita in the Nation,
Crime rates in Arizona border towns have remained essentially flat for the past decade, even as

drug-related violence has dramatically increased in Mexico.

Strong, strategic interior enforcement
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Security along our borders is inseparable from immigration enforcement in the interior of
our country, and both are critical to an effective immigration system. Our approach to
immigration enforcement is guided by a common-sense premise based on sound prosecutorial
practice: implement the measures that best protect public safety and produce the most significant
results.

Over the past two years, our approach has focused on identifying criminal aliens and
those who pose the greatest threat to our communities, and prioritizing them for removal. We
also have worked to ensure that employers have the tools they need to maintain a legal
workforce, and face penalties if they knowingly and repeatedly violate the law.

Like our actions at the border, our interior enforcement efforts are achieving
unprecedented results. In Fiscal Years 2009 and 2010, [CE removed more illegal aliens from our
country than ever before, with more than 779,000 removals nationwide. Most importantly, more
than half of those removed last year — upwards of 195,000 — were convicted criminals, the most
ever removed from our country in a single year. This surge in these criminal removals did not
happen by accident. It is the result of a targeted enforcement strategy designed to identify and
remove those who present the greatest danger to our communities.

A major part of this success can be attributed to the expansion of Secure Communities, a
program that permits federal law enforcement agents to identify and remove tens of thousands of
criminal aliens in state prisons and local jails by running their fingerprints against federal
immigration databases. Secure Communities does not ask that local law enforcement change
their operations, but instead lets ICE know when a removable alien is taken into police custody.

With this information, ICE is able to take appropriate steps. Since 2008, ICE has expanded
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Secure Communities from 14 jurisdictions to more than 1,200 today, including every jurisdiction
along the Southwest border. We expect to reach complete nationwide deployment by 2013.

We have also stepped up worksite enforcement, last year arresting and sanctioning a
record number of employers who knowingly hire illegal labor. Since January 2009, ICE has
audited more than 4,600 employers suspected of employing unauthorized workers, debarred
more than 315 companies and individuals, and imposed approximately $59 million in financial
sanctions — more than the total amount of audits and debarments during the entire previous
administration, Last fiscal year, ICE also criminally arrested 196 employers accused of
violations related to employment, an agency record.

As a corollary, we have strengthened the efficiency and accuracy of E-Verify — our Web-
based employment verification system managed by U.S. Citizenship and Immigration Services
(USCIS) and designed to assist employers in abiding by the law. As of today, more than 258,000
employers are enrolled in E-Verify, representing more than 881,000 locations. More than 1,300
new employers enroll each week and the number of employers enrolled in E-Verify has more
than doubled each fiscal year since 2007. In FY 2010, E-Verify processed 16.4 million
employment queries. In March of this year, USCIS launched the new E-Verify Self-Check
feature, an innovative service that allows individuals in the United States to check their own
employment eligibility status before formally seeking employment. This voluntary, free, fast,
and secure service gives users the opportunity to submit corrections of any inaccuracies in their
DHS and SSA records before applying for jobs, thereby making the process more efficient for
employees and employers. E-Verify self-check is now available to users in Arizona, Idaho,
Colorado, Mississippi, Virginia, and the District of Columbia, and will be expanded to the rest of

the country on a rolling basis.
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USCIS has continued to improve E-Verify’s accuracy and efficiency, enhance customer
service, and reduce fraud and misuse in a number of additional ways. To improve E-Verify’s
accuracy, USCIS reduced mismatches for naturalized and derivative U.S. citizens by adding
naturalization data and U.S. passport data to E-Verify. Because of this enhancement, in FY 2010
more than 81,000 queries that previously would have received an incorrect mismatch were
automatically verified as employment authorized. In June 2010, E-Verify launched improved
navigational tools to enhance ease-of-use, minimize errors, and bolster compliance with clear
terms of use. USCIS also has increased its staffing dedicated to E-Verify monitoring and
compliance, adding 80 staff positions since the beginning of FY 2010. Finally, to more
effectively address identity theft, USCIS now allows for the verification of passport photos

through the E-Verify.

Developing measures for progress on the border

As we assess the marked improvements in border security over the past two years, it is
important to focus on how we can best measure progress in the future. Significant improvement
has occurred since 2007 in all the major metrics used to describe capabilities and results. Border
Patrol apprehensions decreased from nearly 724,000 in FY 2008 to approximately 463,000 in FY
2010, a 36 percent reduction, less than one third of what they were at their peak. In fiscal years
2009, 2010, and the first half of 2011, CBP and ICE have seized 75 percent more currency, 31
percent more drugs. and 64 percent more weapons along the Southwest border as compared to
the last two and a half years of the previous administration. The Border Patrol had fewer than
13,300 agents at the Southwest border at the end of FY2007, and 15,442 as of September 30,

2008, while there were 17,535 at the end of FY2010. In 2007, CBP had 154.7 miles of fence,
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which increased to 279 by end of FY2009 and is now at 649 miles. However, above all of these
measures of improvement, it is clear we must also focus on more comprehensive and accurate
measurements of border security.

As I mentioned earlier, CBP is developing, and is consulting with independent, third-
party experts and stakeholders, on a new comprehensive index that will more holistically
represent what is happening at the border and allow us to measure progress. This process is still
in its early stages and I look forward to updating the Committee as the new measures are
developed.

In developing these border metrics, it is important to keep in mind our ultimate goals.
Combating transnational crime, while promoting legal travel and trade, makes border
communities more secure, which in turn provides a basis for economic prosperity and an
improved quality of life. Illegal traffic diminishes quality of life in a number of ways, such as
increased property crime. On the other hand, the “success stories” in border security are the
communities where enforcement efforts have supported and enhanced the quality of life.

We need more comprehensive, empirical ways to measure this kind of progress. That is
why CBP is creating a new comprehensive index drawing on data gathered both from their own
operations as well as from third parties.

This index would take into account traditional measures such as apprehensions and
contraband seizures, state and local crime statistics on border-related criminal activity, and
overall crime index reporting. But to fully evaluate the condition of the border and the
effectiveness of our efforts, this index would also incorporate indicators of the impact of illegal
cross-border activity on the quality of life in the border region. This may include calls from

hospitals to report suspected illegal aliens, traffic accidents involving illegal aliens or narcotics
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smugglers, rates of vehicle theft and numbers of abandoned vehicles, impacts on property values,
and other measures of economic activity and environmental impacts. CBP is currently working
with outside experts and stakeholders to further guide what data to include.

These new measures are also critical to evaluating existing resources and guiding future
federal investments in personnel, technology, and infrastructure. They are key to determining
how best to apply limited resources to gain the most impact on border security.

Defining success at the border is critical to how we move forward, and how we define
success must follow a few guidelines: it must be based on reliable, validated numbers and
processes, tell a complete and transparent statistical story, and draw heavily upon the values and
priorities of border communities. The approach currently underway is designed to meet all of

these criteria. [ look forward to working with the Committee on this issue.

Conclusion

Our country has made significant progress securing the Southwest border over the past
two years. The goal that we share with every border community is to have a safe, secure border
region that fosters legal trade, travel and immigration — and every metric that we have shows we
have made substantial progress toward these goals.

It is also clear, however, that we must continue to build on this progress. We must
develop border security metrics that can describe the situation on the ground across our country’s
Southwest border region thoroughly and accurately.

Chairman Lieberman, Senator Collins, and members of the Committee: Thank you again

for this opportunity fo testify. T am now happy to take your questions.
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OVERSTAY ENFORCEMENT

Additional Mechanisms for Collecting, Assessing,
and Sharing Data Could Strengthen DHS’s Efforts but
Would Have Costs

What GAO Found

DHS takes actions to address a small portion of the estimated overstay
population due to, among other things, competing priorities; however, these
efforts could be enhanced by improved planning and performance
management, Since fiscal year 2006, U.S, Immigration and Customs
Enforcement (ICE), the principle DHS component responsible for overstay
enforcement, has allocated about 3 percent of its investigative work hours to
overstay investigations and its Counterterrorism and Criminal Exploitation
Unit (CTCEU), which prioritizes and investigates possible overstays, has
arrested approximately 8,100 overstays. ICE is considering assigning some
responsibility for noncriminal overstay enforcement to its Enforcement and
Removal Operations (ERO) directorate, which has responsibility for
apprehending and removing illegal aliens from the United States. However,
ERO does not plan to assume this responsibility until ICE assesses the funding
and resources doing so would require. ICE has not established a time frame
for completing this assessment. By developing such a time frame and utilizing
the assessment findings, as appropriate, ICE could strengthen its planning
efforts and be better positioned to hold staff accountable for completing the
assessment. In addition, CTCEU does not have mechanisms to assess program
performance in accordance with leading performance management practices.
By establishing such mechanisms, CTCEU could better ensure that managers
have information to assist in making decisions for strengthening overstay
enforcement efforts and assessing performance against CTCEU’s goals.

In the absence of a biometric entry and exit system, DHS uses various
methods for identifying overstays, primarily biographic data, and sharing of
overstay information; however, DHS faces challenges in collecting departure
data and does not share information about all categories of suspected
overstays arong its components. For example, U.S. Customs and Border
Protection (CBP), the DHS component charged with inspecting all people who
enter the United States, does not provide a standard mechanism for
nonimmigrants departing the United States through land ports of entry to
remit their arrival and departure forms. These forms contain information,
such as arrival and departure dates, used by DHS to identify overstays. CBP
officials stated that establishing such a mechanism could help the agency
increase its collection of departure data, but could also result in costs related
to, for example, physical modifications to land ports of entry. If the benefits
outweigh the costs, such a mechanism could help DHS obtain more complete
and reliable departure data for identifying overstays. DHS also shares overstay
information among its components through various mechanisms. For
exarmple, DHS creates electronic alerts for certain categories of overstays,
such as those who overstay by more than 90 days, but does not create alerts
for those who overstay by less than 90 days to focus efforts on more egregious
overstay violators, as identified by CBP. Expanding the categories of
overstays assigned an alert to the extent that benefits outweigh costs could
improve the chance that these individuals are identified as overstays during
subsequent encounters with federal officials, such as when they apply for
readmission to the United States.

United States Government Accountabitity Office
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The most recent estimates from the Pew Hispanic Center approximated
that, in 2006, out of an unauthorized resident alien population of 11.5
million to 12 million in the United States, about 4 million to 5.5 million
were overstays.' These are individuals who were admitted to the country
legally on a temporary basis—either with a visa, or in some cases, asa
visitor who was allowed to enter without a visa—but then overstayed their
authorized periods of admission.” The overstay population is comprised of
individuals from various global regions, including Europe, South America,
Asia, and the Middle East. In February 2008, we reported that most
overstays are likely motivated by economic opportunities to stay in the
United States beyond their authorized periods of admission.’ Individuals
overstaying their authorized periods of admission could pose homeland
security concerns. For example, in some instances overstays have been
identified as terrorists or involved in terrorist-related activity, such as 5 of

'Pew Hispanic Center, Modes of Entry for the Unauthorized Migrant Population
(Washington, D.C.: May 22, 2006).

*Visitors who are allowed to seek admission without a visa include citizens of Canada and
the British Overseas Territory of Bermuda (and certain residents of other adjacent islands,
such as the Bahamas) under certain circumstances, as well as Visa Waiver Program
participants. This program allows nationals from certain countries to apply for admission
to the United States as temporary visitors for business or pleasure without first obtaining a
visa from a U.S. consulate abroad. In order to qualify for the Visa Waiver Program, a
couniry must meet various requirements, such as entering into agreement with the United
States to report lost or stolen passports within a strict time limit and in a manner specified
in the agreement. Currently, 36 countries participate in the Visa Waiver Program: Andorra,
Australia, Austria, Belgium, Brunei, Czech Republic, Denmark, Estonia, Finland, France,
Germany, Greece, Hungary, Iceland, Ireland, Ttaly, Japan, Latvia, Liechtenstein, Lithuania,
Luxembourg, Malta, Monaco, the Netherlands, New Zealand, Norway, Portugal, San
Marino, Singapore, Slovakia, Slovenia, South Korea, Spain, Sweden, Switzerland, and the
United Kingdom. We will be reporting on the status of the Visa Waiver Program later this
year.

°GAO, Visa Waiver Program: Limitations with Department of Homeland Security's Plan
to Verify Departure of Foreign Nuationals, GAO-08-458T (Washington, D.C.: Feb. 28, 2008).
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the 19 September 11, 2001, hijackers." In addition, according to
Department of Homeland Security (DHS) data, of approximately 400
individuals reported by the Department of Justice as convicted in the
United States as a result of international terrorism-related investigations
conducted from September 2001 through March 2010, approximately 36
were overstays.®

DHS has primary responsibility for identifying and taking enforcement
action to address overstays, and several of its components and programs
contribute to these efforts. U.S. Customs and Border Protection (CBP) is
tasked with, among other duties, inspecting all people applying for entry to
the United States to determine their admissibility to the country and
screening Visa Waiver Program (VWP) applicants to determine their
eligibility to travel to the United States under the program. U.S,
Immigration and Customs Enforcement (ICE) is the lead agency for
enforcing immigration law in the interior of the United States and is
primarily responsible for overstay enforcement. The United States Visitor
and Immigrant Status Indicator Technology Program (US-VISIT) within
DHS’s National Protection and Programs Directorate supports the
identification of nonimmigrant overstays, U.S. Citizenship and Immigration
Services (USCIS) is responsible for adjudicating applications and petitions
for immigration and citizenship benefits and the Office of Policy
Development is responsible for policy and oversight of the VWP, In
addition, the Department of State is responsible for issuing visas to foreign
nationals seeking admission to the United States.

In light of the potential homeland security risk posed by overstays, you
asked us to review DHS efforts to identify, address, and share information
on overstays. This report addresses the following questions:

To what extent do federal agencies take action against overstays, and what
have been the reported results?

To what extent does DHS identify and share information on overstays
among its components and with federal, state, and local agencies?

“In this report we include out of status students—student visa holders who fail to meet,
certain requirements, such as enrolling in a qualified education program—in our definition
of overstays.

*For more information on these convictions, see Department of Justice, National Security
Division Statistics on Unsealed International Terrorism and Terrorism-Related
Convictions (Washington, D.C.: March 2010).
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To determine the extent to which federal agencies take action against
overstays, we analyzed ICE documentation, such as policy manuals,
regarding its processes for identifying and investigating possible overstays
located within the United States. We obtained and analyzed data from ICE
on the investigations of its Counterterrorism and Criminal Exploitation
Unit (CTCEU), which is primarily responsible for overstay investigations,
from fiscal years 2004 through 2010 and ICE’s overstay investigative work
hours from fiscal years 2006 through 2010 to determine the extent to
which ICE has dedicated investigative resources to overstay
investigations.® To assess the reliability of these data, we reviewed
documentation on ICE's data system internal controls and interviewed
knowledgeable agency officials about the source of the data and the
quality assurance steps performed to help ensure data reliability. We
determined that the data were sufficiently reliable for the purposes of our
report. To evaluate ICE’s overstay enforcement efforts, we assessed the
extent to which CTCEU'’s program practices adhered to standard practices
for program management and internal control standards.” Furthermore,
we interviewed ICE officials from CTCEU and Enforcement and Removal
Operations (ERO) headquarters, and conducted site visits to 6 of ICE's 26
Special Agent in Charge field office locations—Seattle, Wash.; Los Angeles
and San Diego, Calif.; Miami, Fla,; New York, N.Y,; and Newark, N.J. We
selected these locations based on a mix of criteria, including the number
of completed overstays investigations, geographic location, and locations
near CBP ports of entry (POE).® Although the results from our interviews
with officials at these locations cannot be generalized to officials at all
field offices, the site visits provided us with useful insights into the
experiences of ICE officials responsible for investigating overstays,
including their views on the processes ICE has established for conducting
these investigations. In addition, we obtained data and interviewed
officials from CBP and the State Department regarding their actions
against overstays attempting to obtain a new visa or gain admission to the

“We analyzed the results of CTCEU overstay investigations starting in fiscal year 2004
because CTCEU, formerly called the Compliance Enf Unit, was bli by
ICE in 2003 and fiscal year 2004 is the first year for which complete data are available. We
obtained data on ICE's overstay investigative work hours from fiscal years 2006 through
2010 in order to focus our analysis on a 5-year period.

*See, for example, GAO, Standards for Internal Control in the Federal Government,
GAO/AIMIN00-21.3. 1 {Washington, D.C.: Nov. 1, 1999); and the Project Management
Institute’s The Standard for Program Management © (2008).

®A POE is a location by which individuals and merchandise may seek legal entry into the
United States. There are 327 air, sea, and land POEs in the United States.
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United States after having previously overstayed. In particular, we
analyzed data from CBP on the number of overstays it determined to be
inadmissible from fiscal years 2005 through 2010, and from the State
Department on the number of visas it refused due to prior overstay
violations from fiscal years 2005 through 2010.° We assessed the reliability
of these data by interviewing officials familiar with the processes used to
collect, record, and analyze the data, and determined that the data were
sufficiently reliable for the purposes of our report.

To determine the extent to which DHS identifies and shares information
on overstays, we analyzed the processes DHS and its components,
particularly CTCEU and US-VISIT, use to evaluate suspected overstay
records and collect nonimmigrant arrival and departure information. We
compared DHS processes to internal control standards; analyzed US-VISIT
and CTCEU program documentation, such as guidance for evaluating
overstay records; and analyzed data on the number of overstay leads
identified and reviewed by US-VISIT from fiscal years 2005 through 2010
and by CTCEU from fiscal years 2004 through 2010.” We assessed the
reliability of these data by interviewing US-VISIT and CTCEU officials who
were familiar with the data systems and by reviewing program
documentation and data systems’ internal control procedures, and we
determined that these data were sufficiently reliable for the purposes of
our report. Further, we interviewed officials from US-VISIT, CTCEU, and
the DHS Office of Immigration Statistics about the processes and systeras
used to analyze arrival and departure information and other immigration
records for the purpose of identifying overstays. We also interviewed
officials at CBP Office of Field Operations headquarters and conducted
site visits to three land POEs, four sea POEs, and five air POEs to observe
and obtain officials’ views on the processes and systers used by CBP to
inspect passengers and collect nonimmigrant arrival and departure
information. We selected the POEs to visit based on their geographic
proximity to other types of POEs (i.e,, land, sea, or air) and to include
POEs dispersed throughout the country, as well as their proximity to ICE
field offices we visited. Although we cannot generalize the information
obtained during the site visits to the experience of CBP officials at all

*We analyzed CBP and State Department data from fiscal years 2005 through 2010 because
fiscal year 2005 is the first year for which complete CBP data are available.

G AO/AIMD-00-21.3.1. We analyzed these data from US-VISIT starting in fiscal year 2005

and from CTCEU starting in fiscal year 2004 because those are the first years for which US-
VISIT and CTCEU have complete data.
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POEs, these visits provided us with useful insights into the processes CBP
uses to inspect travelers and collect nonimmigrant information at POEs, as
well as the mechanisms DHS uses to share information about overstays.
Additionally, to assess DHS’s efforts 1o share overstay information, we
interviewed officials from US-VISIT, ICE, and USCIS about their respective
roles in sharing overstay information with DHS components and other
federal, state, and local agencies, and also reviewed program
docurmentation about the information sharing activities administered by
these agencies."

We conducted this performance audit from February 2010 through April
2011, in accordance with generally accepted government auditing
standards. Those standards require that we plan and perform the audit to
obtain sufficient, appropriate evidence to provide a reasonable basis for
our findings and conclusions based on our audit objectives. We believe
that the evidence obtained provides a reasonable basis for our findings
and conclusions based on our audit objectives. A more detailed discussion
of our scope and methodology is contained in appendix 1.

Background

Process for Gaining
Admission to the United
States

Each year, millions of visitors come to the United States legallyona
temporary basis. From fiscal year 2005 through fiscal year 2010, the State
Department issued over 36 million nonimmigrant visas.” Approximately 82
percent of these visas were issued to noniramigrants for busi travel,
pleasure, tourism, medical treatment, or for foreign and cultural exchange
student programs. In addition, from fiscal year 2005 through fiscal year
2010, over 98 miilion visitors were admitted to the United States under the
VWP.

Generally, nonimmigrants wishing to visit the United States gain
permission to apply for admission to the country through one of two ways.

"During the course of our review we determined that state and local law enforceraent
actions against overstays were limited and consequently would not be a primary focus of
this report.

“Pemporary visitors to the United States generally are referred to as “nonimmigrants.” For

a listing and descriptions of nonimmigrant categories, see 8 U.S.C. § 1101(a)(15); see also 8
CFR. §214.1(a)(1)42).
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First, those eligible for the VWP apply online to establish eligibility to
trave] under the VWP prior to departing for the United States.” Second,
those not eligible for the VWP and not otherwise exempt from the visa
requirement must visit the U.S. consular office with jurisdiction over their
place of residence or, in certain circumstances, the area in which they are
physically present but not resident, to obtain a visa.” Upon arriving at a
POE, nonimmigrants must undergo inspection by CBP officers, who
determine whether or not they may be admitted into the United States. A
CBP primary inspection officer first collects biographic and biometric
information from a nonimmigrant. If during this process the officer has
any concerns regarding the nonimmigrant’s admissibility to the United
States, the primary officer refers him or her for more in-depth, secondary
inspection. If CBP determines a nonimmigrant is admissible, he or she is
granted an authorized period of admission. In addition, visitors traveling
on nonimmigrant visas are issued a Form I-94, and visitors from the VWP
countries are issued a Form I-04W while in transit to or upon their arrival
to a United States POE.® Each visitor is to give the top half of the form to
a CBP officer and to retain the bottom half, which should be collected
when the visitor departs the country to record their exit. See figure 1 for
the process by which nonimmigrants enter and exit the United States.

PNonimmigrants eligible for the VWP that seek admission to the United States at a land
POE do not apply online to establish eligibility.

Y1n certain circumstances citizens of Canada and the British Overseas Territory of
Bermuda (and certain residents of other adjacent islands, such as the Bahamas) traveling
to the United States as nonimmigrants do not require a visa. See 22 C.F.R. § 41.2(a)(f).

“CBP is in the process of automating the 1-94W so that it will be a paperless process. As of
February 2011, the 1-94W process was automated for travelers who apply online to
establish their eligibility to travel under the VWP at all airports and most seaports. The I-
94W process has not yet been automated at land POEs and a paper-based I-94W process is
used. In addition to collecting individual information via the 1-94/194W process, CBP
requires air and sea carriers to provide passenger manifest information for passengers
entering and exiting the United States.

Page 6 GAO-11-411 Visa Overstays

11:20 Feb 27,2012 Jkt 067122 PO 00000 Frm 00279 Fmt6601 Sfmt6601 P:\DOCS\67122.TXT SAFFAIRS PsN: PAT

67122.203



VerDate Nov 24 2008

274

Figure 1: Process for Nonimmigrant Entry to and Exit from the United States
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Definition and Regulatory  An overstay is a nonimmigrant who is legally admitted to the United States
Overview of Overstays for an authorized period but remains in the country illegally after that
period expired without obtaining an extension of stay or a change of
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status or meeting other specific conditions, such as claiming asylum.”® In-
country overstays refer to nonimmigrants who have exceeded their
authorized periods of admission and remain in the United States without
lawful status, while out-of-country overstays refer to individuals who have
departed the United States but who, on the basis of arrival and departure
information, stayed beyond their authorized periods of admission. As
shown in table 1, nonimmigrants who overstay generally fall into one of
three categories. The statute establishes consequences for nonimmigrant
visa holders, foreign students and exchange visitors, and nonimmigrants
admitted without a visa, such as VWP nonimmigrants, who overstay their
authorized periods of admission.”

Table 1: O y Categories and Legal C ¥ for immi Overstaying Their Authorized Periods of
Admissions
QOverstay gory D iption of category Legal consequence for overstaying

Nonimmigrant visa holders Nonimmigrants, such as those traveling under In general, afiens who were unlawfully present in the
temporary visas for business or pleasure United States for a period of more than 180 days but
{which includes medical treatment), including less than 1 year and voluntarily departed the United
nonimmigrants required to register under the  States prior to the commencement of legal

National Security Entry-Exit Registration proceedings to remove them from the country are
System-——a program that requires certain inadmissible for 3 years. In addition, aliens who were
visitors or nonimmigrants to register with DHS  unlawfully present in the United States for 1 year or
for national security reasons.” Most more, and who again seek admission within 10 years
nonimmigrant visa holders admitted for of the date of their departure or removal from the
business, pleasure, ar medical treaiment United Stales, are inadmissible.” For nonimmigrants

generally are allowed to travel up to 6 months  whose overstay violations fall below 180 days, their
in the United States, after which they must visas are void and the State Department has the

depart the country uniess granted an discretion to determine whether to issue them new
extension of stay. visas and CBP has the discretion to readmit them into
the country.

*Although overstays are sometimes referred to as visa overstays, we do not use that term
in this report for two reasons, First, many visitors are allowed to seek admission to the
United States without visas and to remain for specific periods, which they may overstay,
such as visitors who enter using the VWP. Second, nonimmigranis can overstay an
authorized period of admission set by a CBP officer at the border even though that
authorized period may be shorter than the period of the visitors' visas. For example,
although the State Department may issue nonimmigrants visas that are valid for 6 months,
CBP inspectors might issue them only a 6-week period of admission when they enter the
United States. In such i if the nonimmi; remain in the United States for 7
weeks they have overstayed their authorized periods of admission, and thus overstayed,
even though their visas have not expired.

T8US.C. § 11IB2@OEBXD), (1.
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Overstay category Description of category Legal for ying

Foreign students or in general, foreign students remain “in status™ In general, if students and exchange visitors fail to

exchange visitor visa holders  and therefore eligible to stay in the United maintain their student or exchange status or to deparnt
States under their student visas as long as on time, they are considered out of status and begin to
they are enrolled in a qualified education accrue untawful presence either on the day after
program. individuals traveling on student USCIS or an immigration judge determines that they

visas are not generally issued a specific date  are out of status or on the day after their authorized
until which they are authorized to remain in period of admission expires (if given a specified date).
the United States, but instead are admitted for They are subject to 3 and 10 year bars on their re-
what is referred to as “duration of status.™ admission to the country, respectively, if they accrue
This means that they may remain in the more than 180 days or 1 year of unlawful presence,
country uniil their visa expires so long as they

maintain their student status (e.g., by

enrolling in an academic program), and must

depart within a specified period after

completing their studies. Exchange visitors

and vocational students generally are

admitted for a specified period, although

extensions are possible.

Nonimmigrants admittedto  Nonimmigrants who are admitted without a I nonimmigrants traveling under the VWP stay beyond

the United States withouta  visa, including those traveling under the VWP, the authorized 90-day limit, they must obtain a visa

visa Nonimmigrants traveling to the United States  from the U.S. consulate in their country of residence or
through the VWP are admitted for up to 90 physical presence in order to visit the United States

days.

again. They are subject to 3 and 10 year bars on their
re-admission to the country, respectively, if they accrue
more than 180 days or one year of unlawful presence.

Source” GAO analysis of DHS and State Department information.

*The visa ies provided to nonimmi traveling for these reasons are B-1 {temporaty work),
B-2 (pleasure or medical treatment}, and B-1/B-2 (work and pieasure visa). Nonimmigrants may aiso
travel under various other types of visas, such as for temporary religious and agricultural work.

BUS.C. §1 B). For many ys, untawful p gt ly begins to accrue once an
alien remains in the United States beyond his or her authorized period of admission without
authorization,

“Because DHS components identify and take enforcement action to address out-of-status students
through the same processes as overstays, out-of-status students are included in the definition of
overstays for the purpose of this report.

Comprehensive Biometric
Entry and Exit System

The Immigration and Naturalization Service Data Management
Improvement Act of 2000 required implementation of an integrated entry
and exit data system for foreign nationals.” This act replaced in its
entirety a provision of the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996 that had required an automated system to
record and then match the departure of every foreign national from the
United States to the individual's arrival record.” The Immigration and

¥$US.C. § 1365a.
¥Pub. L. No. 104-208, div. C, § 110, 110 Stat. 3009-546, 3009-558 to 50,
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Naturalization Service Data Management Improvement Act instead
required an electronic system that would provide access to and integrate
foreign national arrival and departure data that are authorized or required
to be created or collected under law and are in an electronic format in
certain databases, such as those used at POEs and consular offices. In
2002, DHS initiated the US-VISIT programn to develop a comprehensive
entry and exit system to collect biometric data from aliens traveling
through United States POEs. In 2004, US-VISIT initiated the first step of
this program by collecting biometric data on aliens entering the United
States. The Intelligence Reform and Terrorism Prevention Act of 2004
required the Secretary of Homeland Security to develop a plan to
accelerate full implementation of an automated biometric entry and exit
data system that matches available information provided by foreign
nationals upon their arrival and departure from the United States.” In
August 2007, we reported that while US-VISIT biometric entry capabilities
were operating at air, sea, and land POEs, exit capabilities were not, and
that DHS did not have a comprehensive plan or a complete schedule for
biometric exit implementation, In addition, we reported that DHS
continued to propose spending tens of millions of dollars on US-VISIT exit
projects that were not well-defined, planned, or justified on the basis of
costs, benefits, and risks.” Since 2004, we have made numerous
recommendations to address US-VISIT weaknesses, including that DHS
ensure that US-VISIT expenditure plans fully disclose what system
capabilities and benefits are to be delivered, by when, and at what cost, as
well as how the program is being managed.” DHS has reported taking
action to address them.

With regard to a biometric exit capability at land POEs, we reported in
December 2006 that US-VISIT officials concluded that, for various reasons,
a biometric US-VISIT exit capability could not be implemented without

®8US.C. § 1365b.

*GAO, Homeland Security: U.S. Visitor and Immigrant Status Program’s Longstanding
Lack of Strategic Direction and Management Conirols Needs to Be Addressed,
GAO-07-1065 (Washington, D.C.: Aug. 31, 2007),

%GAO, Homeland Security: Key US-VISIT Components at Varying Stages of Completion,
but Integraled and Reliable Schedule Needed, GA(-10-13 (Washington, D.C.: Nov. 19,
2008); GAO-07-1065; and Homeland Security: First Phase of Visitor and Immigration
Status Program Operating, but Improvements Needed, GAO-04-386 (Washington, D.C.:
May 11, 2004).
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incurring a major impact on land facilities.” Specifically, we reported that
an interim nonbiometric technology test using radio frequency
identification to collect departure information at land POEs did not meet
the statutory requirement for a biometric exit capability and could not
ensure that visitors who entered the country were those who departed. In
December 2009, DHS initiated a land exit pilot to collect departure
information from temporary workers traveling through two Arizona land
POEs. Under this pilot, temporary workers who entered the United States
at these POEs were required to register their final departure by providing
biometric and biographic information at exit kiosks located at the POEs.
DHS plans to use the results of this pilot to help inform future decisions on
the pedestrian component of the long-term land exit component of a
comprehensive exit system.

With regard to air and sea POEs, in April 2008, DHS announced its
intention to implement biometric exit verification at air and seaPOEsina
Notice of Proposed Rule Making.* Under this notice, commercial air and
sea carriers would be responsible for developing and deploying the
capability to collect biometric information from departing travelers and
transmit it to DHS. DHS received comments on the notice and has not yet
published a final rule. Subsequent to the rule making notice, on September
30, 2008, the Consolidated Security, Disaster Assistance, and Continuing
Appropriations Act, 2009, was enacted, which directed DHS to test two
scenarios for an air exit solution.® DHS conducted these pilots in 2009,
and we reported on them in August 2010, We concluded that the
limitations we identified with the pilots curtailed their ability to inform a
decision for a long-term air exit solution and pointed to the need for
additional sources of information on air exit’s operational impacts.” We
recommended that the Secretary of Homeland Security identify additional
sources of information beyond the pilots, such as comments from the
Notice of Proposed Rule Making, to inform an air exit solution decision.
DHS agreed with the recommendation and stated that the pilots it

PGAQ, Border Security: US-VISIT Program Faces, Strategic, Operational, and
Technological Challenges at Land Ports of Entry, GAO-07-248 (Washington, D.C.: Dec. 6,
2006).

#73 Fed. Reg. 22,065 (Apr. 24, 2008).

“Pub. L. No. 110-329, 122 Stat. 3574, 3668-70 (2008).

*GAQ, Homeland Security: US-VISIT Pilot Evaluations Offer Limited Understanding of
Air Exit Options, GAO-10-860 (Washington, D.C.: Aug. 10, 2010).
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conducted would not serve as the sole source of information to inform an
air exit solution decision.

Federal Agencies’ Roles DHS and its components and programs, including CBP, US-VISIT, ICE, and

and Responsibilities USCIS are primarily responsible for taking action to identify and address
overstays, as shown in table 2. In addition, the State Department is
responsible for ensuring that the department's visa issuances follow
guidelines related to overstays to ensure that individuals who have
overstayed and are ineligible for a visa do not receive one, State
Department’s responsibilities also include identifying and denying
nonimmigrant visas to potential intending immigrants—individuals who
intend to remain in the United States for an indefinite period.

Table 2: Roles and Responsibilities of Federal Agencies for Addressing Overstays

Federal agency Overall role Overstay responsibilities

CBP Office of Field Operations Executes policies and procedures  +  Determines nonimmigrant admissibiiity based in part on
at POEs for the screening of previous overstay violations and provides
travelers and merchandise entering nonimmigrants an “admit until” date, by which the
the United States. individual must leave the country to avoid overstaying.

«  Collects biographic and biometric information to verify
nonimmigrant entry into the country and biographic
information to verify nonimmigrant exit from the country.

DHS US-VISIT Provides overstay and other + ldentifies overstays by matching arrival and depariure
information to various agencies. information collected primarily through the Arrival and
Departure Information System.

+  Provides overstays information primarily to CTCEU and

also shares overstay information with USCIS and CBP.

ICE Homelarnd Security investigate a wide range of «  CTCEU: Uses information provided by US-VISIT and

Investigations CTCEU and fieid domestic and international activities databases to identify visa, VWP, and national security

offices arising from the illegal movement of registrant overstays, and out of status students, then
people and goods into, within, and assigns ieads for further investigation by field offices.
out of the United States. .+ Field offices: Investigate overstay cases and determine

appropriate action to be taken, including initiating
administrative procedures to remove an individual from
the country, if appropriate.

ICE ERO

identifies and apprehends aliens «  Contributes indirectly to overstay investigation and

who are subject to removal from
the country, detains these
individuals when necessary, and
removes illegal aliens from the
United States.

enforcement efforts through various programs, such as
(1) the Criminal Alien Program, (2) the Fugitive
Operations Support Center, (3) Secure Communities,
and {4) the 287(g) program.”

Responsible for the removal of deportable aliens from
the United States.
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Federal agency Overall role Overstay responsibilities

UscCIs Adjudicates applications and »  Adjudicates immigration benefit petitions, which if
petitions for immigration and pending or approved, may preciude individuals from
citizenship benefits, including being classified as overstays.

applications for nonimmigrant
benefits and statuses.

State Depariment Bureau of Adjudicates visa applications to «  Responsible for ensuring that visas are issued in

Consutar Affairs determine if an individual is accordance with applicable overstay laws. For instance,
required to obtain or is eligible for a overstay violations may make an applicant ineligible for
visa, and if o, issuing a visa. avisa.

Source® GAC analysis of DHS and State Department mformation

*The Criminal Aien Program identifies, processes, and removes criminal aliens incarcerated
throughout the United States, focusing on those that pose a risk to public safsty. The Fugtive
Operations Support Center operates under the National Fugitive Operations Program and reviews
and monitors certain overstay leads generated by CTCEU to determine if any pertain to individuals
that are fugitives or that become fugitives. Secure Communities is an initiative to modernize the
criminat alien enforcement process, including the improvement of information sharing between federal
agencies and state and local law enforcement agencies. The 287(Q) program allows state and local
faw enforcement agencies to enter into a partnership with ICE in order to receive delegated authonty
for ion er W within therr jurisdiction.

Federal agencies use various databases to determine whether
nonimmigrants have overstayed their authorized periods of admission to
the United States. As shown in table 3, these databases provide
information on foreign nationals’ arrival to and departure from the United
States, foreign nationals' applications to change status once in the United
States, and the status of foreign students.

Table 3: Key Federal Databases Used for Identifying Overstays

Agency responsible for  Information maintained in the database related to
ing the

Database o y

Arrival and Departure [dentification US-VISIT Nonimmigrant arrival and departure information, the date unti

System which an individual may remain in the United States, and
various other information {e.g., the address where the
individuat will reside in the United States).

Automated Biometric Identification us-visit Biometric information collected from nonimmigrants upon their

System entry into the United States (i.e., fingerprints and photographs).

TECS cBP Used at POEs 1o verify traveler information and contains
lookouts—electronic alerts—for certain individuals {(e.g.,
overstays). TECS also interfaces with other agencies’
databases to share this information.

Student and Exchange Visitor iCE Immigration status information for nonimmigrant foreign

Information System students and exchange visitors,

National Security Entry-Exit ICE Arrival, depariure, and other information on nonimmigrants who

Registration System are required to register with immigration authorities either ata

POE or at a designated ICE office for national security reasons.
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Agency resg ble for  Inf in the b related to
Database the Y
Computer-Linked Application UsCis Status of foreign nationals’ petitions for extensions of stay or
Information Management System 3 changes of immigration staius (e.g., to convert from a tourist fo
a student).

Saurce: GAQ analysis of DHS information

Federal Agencies

ICE CTCEU is the primary federal entity responsible for taking
enforcement action to address in-country overstays, but it investigates and

Take Actions against A  arrests a small portion of the estimated in-country overstay population due

Small Portion of the
Estimated Overstay
Population, but
Strengthening
Prioritization and
Assessment of
Overstay Efforts
Could Improve
Enforcement

to, among other things, ICE's competing priorities. While ICE reports
allocating a small percentage of its resources to overstay investigations
since fiscal year 2006, the agency has expressed an intention to augment
the resources it dedicates to overstay enforcement efforts moving forward.
Currently, CTCEU prioritizes in-country overstay leads based on various
factors that consider the potential risks overstays may pose to national
security and public safety, and field offices investigate those leads that
CTCEU identified as a priority. CTCEU has not yet established
mechanisms for assessing its performance in meeting program goals. In
addition to ICE’s overstay enforcement activities, State Department and
CBP also take action to prevent out-of-country overstays from returning to
the United States and to deny nonimmigrant visas to potential intending
iramigrants.

ICE Investigates Few In-
Country Overstays, but Its
Efforts Could Benefit from
Improved Planning and
Performance Management

CTCEU Efforts Result in
Enforcement Action against a
Small Portion of the Estimated

ICE CTCEU is the primary federal entity responsible for taking
enforcement action to address in-country overstays, but it investigates and
arrests a small portion of the estimated in-country overstay population.

In-Country Overstay Population CTCEU identifies leads for overstay cases; takes steps to verify the

accuracy of the leads it identifies by, for example, checking leads against
multiple databases; and prioritizes leads to focus on those the unit
identifies as being most likely to pose a threat to national security or
public safety. CTCEU then requires field offices to initiate investigations
on all priority, high-risk leads it identifies. For example, in 2009 CTCEU
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identitied a suspected overstay from the United Kingdom who, intelligence
indicated, may have been a suspected terrorist. CTCEU referred this
overstay lead to a field office for investigation, which resulted in an arrest
of the suspected overstay in August 2010. According to CTCEU data, as of
October 2010, ICE field offices had closed about 34,700 overstay
investigations that CTCEU headquarters assigned to them from fiscal year
2004 through 2010.7 These cases resulted in approximately 8,100 arrests,
relative to a total estimated overstay population of 4 million to 5.5 '
million.” Although the percentage of CTCEU overstay investigations that
resulted in arvest varied by the fiscal year in which they were initiated,
Homeland Security Investigations field offices arrested from 20 to 27
percent of nonimmigrant overstays who were subjects of those
investigations, as shown in figure 2.

¥CTCEU also investigates suspected VWP overstays, out-of-status students and National
Security Entry-Exit Registration System violators. For the purpose of this discussion, these
investigations are referred to collectively as “overstay” investigations.

®ICE is unable to provide data on the number of overstays arrested by CTCEU who were
detained or deported due to the configuration of its information systems. While CTCEU
tracks overstay arrests, prior to fiscal year 2011 it did not track the outcomes of overstay
cases following arrest because ERO, not CTCEU, is responsible for the detention and
deportation of overstays. While ERO tracks the detention and deportation of individuals by
the section of law they violate, overstays fall under a section of law that includes other
nonimmigrant violations, and thus overstay cases cannot be easily identified. CTCEU
officials reported that the office is planning to modify its database in order to track these
data going back to fiscal year 2010. In addition, prior to fiscal year 2011, CTCEU did not
track how many of its investigations resulted in criminal versus non-criminal arrests, and
therefore, cannot quantify how many of the approximately 8,100 overstay arrests it made
based on cases initiated in fiscal year 2004 through 2010 were criminal or civil (i.e,,
administrative) arrests. The most recent estimates from the Pew Hispanic Center
approximated that, in 2006, out of an unauthorized resident alien population of 11.5 million
to 12 million in the United States, about 4 million to 5.5 million were overstays. Pew

Hispanic Center, Modes of Entry for the Unauthorized Migrant Pop ion (Wash )
D.C.: May 22, 2006).
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Figure 2: Percentage of Closed CTCEU in-Country Overstay Investigations
Resulting in Arrest (as of Oct. 2010)
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“According to CTCEU officials, fewer cases that were initiated in fiscal year 2010 have been closed
refative 1o other years because a case that is assigned to a field office by CTCEU headquarters
during one fiscal year may not be closed until a subsequent fiscal year. As such, field offices are
working to close overstay cases that CTCEU assigned fo them in fiscal year 2010. According to
CTCEU data, as of October 2010, approximately 4,000 overstay investigations assigned to field
offices from fiscal year 2004 through 2010 had not yet been closed by field offices.

Note: Data presented in this table include ¢ of CTCEU investigati of susp visa
overstays, VWP overstays, National Security Entry-Exit Registration System overstays, and out-of-
status students. These data do not include overstays arrested through ERO programs. ERQ
personnel may encounter overstays in the course of their work but they do not directly focus on
overstay enforcement.

In addition to overstay investigations that CTCEU headquarters assigns to
ICE field offices, the offices can open their own overstay investigations.
For example, CTCEU agents at all six field offices we visited stated that
their offices have initiated their own overstay investigations. Also, ICE
agents may encounter and arrest overstays during investigations they
conduct through ICE's other investigative programs, such as worksite
enforcement. Because ICE codes these investigations differently in its
information systems, they are not included in the arrest data in figure 2.
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CTCEU overstay investigations that do not lead to an arrest result in one
of three outcomes: (1) evidence is uncovered indicating that the suspected
overstay has departed the United States; (2) evidence is uncovered
indicating that the subject of the investigation is in-status (e.g., the subject
filed a timely application with USCIS to change his or her status and/or
extend his or her authorized period of admission in the United States); or
(3) CTCEU investigators exhaust all investigative leads and cannot locate
the suspected overstay.” Of the approximately 34,700 overstay
investigations assigned by CTCEU headquarters that ICE field offices
closed from fiscal year 2004 through 2010, about 8,100 (or 23 percent)
resulted in arrest and about 26,700 (or 77 percent) resulted in one of these
three outcomes.” Among these approximately 26,700 cases, 31 percent
resulted in a departure finding; 32 percent in an in-status finding; and 37
percent in all leads being exhausted, as presented in figure 3.

*'With regard to the second outcome, that the subject is found to be in-status, under certain
circumstances, ar application for extension or change of status can temporarily prevent a
visitor’s presence in the United States from being categorized as unauthorized. See Donald
Neufeld, Acting Associate Director, Domestic Operations Directorate, USCIS,
“Consolidation of Guidance Concerning Unlawful Presence for Purposes of Sections
212(a)(9)(B)() and 212(a)(@)(C)I)() of the [lmmigration and Nationality] Act,”
memorandum, Washington, D.C., May 6, 2009.

"Investigations resulting and not resulting in arrest do not total 34,700 due to rounding.
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Figure 3: Fiscal Years 2004-2010 Outcomes of CTCEU Overstay Cases Not
Resulting in Arrest
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Note: Data presented in this fable include outcomes of CTCEU investigations of suspected visa
overstays, VWP overstays, National Security Entry-Exit Registration System overstays, and out-of-
status students.

ICE officials attribute the significant portion of overstay cases that result
in a departure finding, in-status finding, or with all leads being exhausted
generally to three issues: difficuities associated with locating suspected
overstays, data timeliness, and data completeness.

Difficulties locating suspected overstays. ICE agents reported locating
suspected overstays as challenging because the address ICE has on file for
a suspect may be outdated or inaccurate, and if ICE agents are unable to
locate the suspect after taking recommended investigative steps, they will
close the case with an all leads exhausted outcome. CTCEU agents in two
of the six offices we visited identified locating suspected overstays as the
most challenging aspect of conducting overstay investigations. They
explained that, although CTCEU headquarters only assigns investigations
to field offices if there is a last known address for the subject, the subject
may have moved to a new address or have never resided there in the first
place. For example, the address available to CTCEU agents may be the one
that the nonimmigrant provided on his or her Form 1-:94/1-84W when he or
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she was admitted to the United States, and the nonimmigrant may have
subsequently moved.” Prior to closing a case and reporting that all leads
have been exhausted, CTCEU recommends that agents perform several
steps to try to obtain additional leads for the case, including contacting
relatives or other known associates, searching Internet sites (e.g., Google
and Facebook), and contacting other law enforcement agencies. If an
agent performs such steps and still cannot identify a valid address for a
suspected overstay, the case will be closed with an outcome of all leads
exhausted. These cases are subsequently monitored by a system that
automatically queries various databases, such as Lexis-Nexis, on a weekly
basis for new information relating to the location of the suspected
overstay. If such information is identified, CTCEU will reopen the
investigation.

Data timeliness. With regard to data timeliness, new information may be
entered in DHS systems between the time CTCEU headquarters assigns an
investigation to a field office and the time that the office undertakes the
investigation that permits the field office to close the investigation.
CTCEU agents in four of the six field offices we visited told us that
additional data entered in this manner contributes to the frequency with
which they close cases with a departure or in-status finding. For example,
when a CTCEU headquarters analyst reviews an overstay lead, the analyst
is to check USCIS electronic information systems to see if the suspected
overstay has filed a benefit application with USCIS that places him or her
in-status. Although the suspected overstay may have done so, the
application may not yet appear in USCIS’s systems because the agency is
still processing it and has not posted its receipt. When a field office agent
opens an investigation, the first task the agent is to perform is to check
DHS information systems for any new information related to the suspected
overstay under investigation. If USCIS has subsequently posted that the
suspected overstay has a pending application in its systems, the field office
agent may see this information, determine that the suspected overstay
under investigation is in-status, and close the investigation with an in-
status outcome.

Data completeness. Incomplete data in DHS systems contribute to
investigations resulting in departure findings when ICE field agents

*Visitors traveling on nonimmigrant visas are issued a Form 1-94 and visitors from the VWP
countries are issued a Form 1-84W while in transit to or upon their arrival to a United States
POE. The Form 1-94/1-94W, among other things, records the date a nonimmigrant’s
authorized period of admission expires and the address where the nonimmigrant reports he
or she will be staying in the United States.
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uncover evidence that the subject of a CTCEU investigation departed even
though DHS systerns contain no record of their departure, CTCEU agents
in four of the six offices we visited cited missing departure data as a cause
of cases resulting in a departure finding, For example, if the suspected
overstay under investigation exited the United States through a land POE
and did not submit an [-94/1-04W form to record his or her departure, there
will be no indication in DHS systems that the suspected overstay has left
the country, and CTCEU may open an investigation of the individual.
Through ensuing investigative efforts, such as attempting to contact the
suspected overstay by telephone or electronic mail, or asking Canadian
authorities to review their records to determine if the suspected overstay
entered Canada, CTCEU field agents may secure evidence that the
suspected overstay has departed the United States and close the
investigation accordingly.™

In addition to CTCEU investigative efforts, other ICE programs within
ERO may take enforcement action against overstays, though none of these
programs solely or directly focus on overstay enforcement. For example, if
the ERO Criminal Alien Program identifies a criminal alien who poses a
threat to public safety and is also an overstay, the program may detain and
remove that criminal alien from the United States. Further, ERO’s National
Fugitive Operations Program may undertake efforts to locate a
nonimmigrant who was ordered removed based on various immigration
violations, including an overstay violatior, but did not surrender for
removal. ERO cannot reliably quantify the results of its in-country overstay
enforcement efforts because in its case management system, ERO does
not separately track overstay cases. Rather, ERO’s cases are coded by the
section of law that the subject violated, and these sections apply to
violations that are broader than exclusively overstay violations, For
example, 8 U.S.C. § 1227(a)(1)}(C)(1) makes any alien who has failed to
maintain or comply with the conditions of his or her nonimmigrant status
deportable. In addition to overstay violations, this could include remaining
in the United States while no longer working as a foreign diplomat,
religious worker, or temporary agricultural worker, among other possible
violations. ERO officials told us that ERO plans to develop metrics for
tracking the results of its in-country overstay enforcement efforts, pending

*In February 2011, the United States announced plans to work with Canada on border
security and other issues, including working towards an integrated United States-Canada,
entry-exit system. This effort would include working towards the exchange of relevant
entry information in the land environment so that documented entry into one country
serves to verify exit from the other country.

Page 20 GAQ-11-411 Visa Overstays

11:20 Feb 27,2012 Jkt 067122 PO 00000 Frm 00293 Fmt6601 Sfmt6601 P:\DOCS\67122.TXT SAFFAIRS PsN: PAT

67122.217



VerDate Nov 24 2008

288

ICE Allocates a Small
Percentage of Resources to
Overstay Enforcement, but
Plans to Augment Overstay
Enforcement Resources
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the outcome of an ongoing internal ICE review of whether to shift more
overstay enforcement responsibilities to ERO in the future.

ICE has reported allocating a small percentage of its resources in terms of
investigative work hours to overstay investigations since fiscal year 2006,
but the agency has expressed an intention to augment the resources it
dedicates to overstay enforcement efforts moving forward. According to
DHS, ICE received approximately $1.7 billion in funding and about 8,000
full time equivalent positions in fiscal year 2010 for domestic
investigations, which include overstay investigations.” From fiscal years
2006 through 2010, ICE reported devoting from 3.1 to 3.4 percent of its
total field office investigative hours to CTCEU overstay investigations, as
shown in figure 4.

®DHS Congressional Budget Justification for Fiscal Year 2012,
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Figure 4: ICE Reported Percentage of Field Office k igative Hours D to

Overstay Cases
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In addition to CTCEU investigative efforts, other ICE programs within
ERO may dedicate resources to overstay enforcement, such as ERO’s
Criminal Alien Program and National Fugitive Operations Program.
According to ERO officials, because overstay enforcement is not a specific
focus of any of ERO’s programs, ERO does not track the number of work
hours it dedicates to enforcement actions pertaining to overstays, but
intends to do so if it is assigned additional overstay enforcement
responsibilities as a result of ICE’s ongoing internal review.

ICE attributes the small percentage of investigative resources it reporis
allocating to overstay enforcement efforts primarily to competing
enforcement priorities. According to the ICE Assistant Secretary, ICE has
resources to remove 400,000 aliens per year, or less than 4 percent of the
estimated removable alien population in the United States. In light of the
large number of immigration violators the agency is responsible for

Page 22 GAO-11-411 Visa Overstays

11:20 Feb 27,2012 Jkt 067122 PO 00000 Frm 00295 Fmt6601 Sfmt6601 P:\DOCS\67122.TXT SAFFAIRS PsN: PAT

67122.219



VerDate Nov 24 2008

290

addressing and its finite enforcement resources, in June 20190, the
Assistant Secretary stated that ICE must prioritize the use of its resources
to ensure that its efforts to remove aliens reflect the agency’s highest
priorities, namely nonimmigrants, including suspected overstays, who are
identified as high risk in terms of being most likely to pose a risk to
national security or public safety. In addition, the Assistant Secretary
stated that the level of resources ICE dedicates to overstay enforcement
efforts reflects the distribution of its resources among its competing
enforcement requirements. As a result, ICE dedicates its limited resources
to addressing overstays it identifies as most likely to pose a potential
threat to national security or public safety and does not generally allocate
resources to address suspected overstays that it assesses as non-criminal
and low risk.

ICE has indicated it may allocate more resources to overstay enforcement,
efforts moving forward, and that it plans to focus primarily on suspected
overstays who ICE has identified as high risk or who have recently
overstayed their authorized periods of admission. For example, the ICE
Strategic Plan Fiscal Year 2010-2014 states that the agency plans to invest
more resources to identify and remove aliens soon after they overstay in
those fiscal years, Further, according to ICE’s Assistant Deputy Director,
ICE intends to put more resources towards identifying and removing
aliens who were admitted to the United States in the current fiscal year
and overstayed their authorized period of admission than aliens who
entered the country 10 years ago and overstayed. This official explained
that ICE prioritizes recent overstays in part because they have generally
established fewer ties in U.S. communities, and as a result, are more likely
to be eligible for removal under law. However, regardless of the length of
time a nonimmigrant has overstayed in the United States, ICE can take
enforcement action against the overstay, including in cases when ICE
encounters an overstay through other investigative programs or efforts,
according to this official. In addition, the Assistant Secretary of ICE stated
in March 2010 that it is imperative to expand the nation’s enforcement
efforts concerning overstays and other status violations, and ICE is
reviewing its policies, prograras, and procedures concerning overstays.

According to senior ICE officials, as of January 2011, ICE is considering
expanding ERO’s overstay enforcement role by proposing the
development of teams of officers within ERO dedicated specifically to
enforcement action against civil (non-criminal) overstays and transferring
some or all CTCEU overstay programming from Homeland Security
Investigations to ERO. According to senior ERO officials, ICE senior
management is reviewing an ERO proposal to create & to 7 teams of about
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16 officers each devoted exclusively to overstay enforcement. According
to ICE's Assistant Deputy Director, ICE and DHS management concur with
this proposal and are considering requesting additional funds to support
these teams in a future budget request.” According to ERO officials, these
teams would be located in the largest U.S, tourist destinations, such as
New York and Los Angeles, and would each be projected to close
approximately 600 cases per year. Although it is too early to tell what
impact, if any, ICE’s plans for allocating additional resources would have
on the results of its overstay enforcement activities, the creation of ERO
teams dedicated to taking enforcement action against overstays would
represent an expansion of ICE’s overstay enforcement efforts. In addition,
ERO officials told us that ICE is considering transferring at least part of
CTCEU’s efforts for addressing overstays from Homeland Security
Investigations to ERO, although no decision has been reached. According
to ICE's Assistant Deputy Director, it is ICE’s intention for ERO to focus
on civil immigration enforcement and Homeland Security Investigations to
focus on taking enforcement actions to address criminal violators and
violators who pose a threat to national security; as overstaying is a civil
violation, civil overstay enforcement falls within ERO’s area of
responsibility.

As an intermediate step, in the summer of 2010, CTCEU began to provide
all overstay leads it identified as low risk in terms of posing a threat to
national security or public safety to the ERO Criminal Alien Program,
However, according to the Acting Unit Chief, the Criminal Alien Program
does not have sufficient resources to investigate these leads, and the
program is still in the process of determining how to most efficiently and
effectively utilize its resources to address civil, low-risk overstay violators.
According 1o senior ERO officials, although there has been discussion
within ICE about augmenting ERO resources for investigating overstays
through programs such as the Criminal Alien Program, no specific plans
for doing so have been established.

According to ERO officials, ERO does not plan to assume responsibility
for a portion of civil overstay enforcement until ICE assesses the funding
and resources that doing so would require. ERO officials stated that ERO
and Homeland Security Investigations have begun to assess these
requirements but have not established a time frame for completing this
assessment because ICE is considering transferring some overstay

“DHS did not request funds for this purpose in its fiscal year 2012 budget request.
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CTCEU Considers Various
Risk-Based Factors in
Prioritizing Its Overstay Leads

programraing from CTCEU to ERO concurrently with considering the
transfer of other Homeland Security Investigations functions to ERO.
Program management standards state that successful execution of any
program includes developing plans that include a time line for program
deliverables. By developing a time frame for completing a resource and
funding assessment and utilizing the assessment findings, as appropriate,
ICE would be better positioned to hold its staff accountable for
completion of efforts as management intended, thereby strengthening its
planning efforts for executing its overstay enforcement activities moving
forward.

CTCEU prioritizes investigation of in-country overstay leads based on the
perceived risk each lead is likely to pose to national security and public
safety as determined by threat analysis. CTCEU investigations focus on
suspected overstays it identifies as most likely to engage in activities that
may pose a threat to national security or public safety. In order to
prioritize investigation of overstay leads, CTCEU uses an automated
system to assign each overstay lead a priority ranking based on threat
intelligence information. The specific criteria CTCEU uses to rank the
priority level of leads are determined tri-annually based on current threat
information by the Compliance Enforcement Advisory Panel, an
interagency panel of intelligence experts assembled by ICE for the
purpose of determining these criteria.” Although the threat-related criteria
identified by the Compliance Enforcement Advisory Panel and used by
CTCEU to prioritize overstay investigations are not publicly available, they
center on country of birth, age, and gender. For example, CTCEU may
assign all females within a specific age range who were bornina
particular country the same priority ranking. In addition, if other threat
information indicates that an individual or group of suspected overstays
that do not fit within the specific criteria determined by the Compliance
Enforcement, Advisory Panel are high risk for engaging in activity that may
pose a threat to national security or public safety, CTCEU will assign them
as high priority for investigation. For example, upon receiving intelligence
indicating that a suspected VWP overstay who did not fit within CTCEU's
priority criteria was wanted by Argentinean authorities for drug
smuggling, CTCEU prioritized the case for investigation. If a review by
CTCEU analysts indicates that there is sufficient information associated

*Compliance Enforcement Advisory Panel bers include rep ives from the
National Counterterrorism Center, the Federal Bureau of Investigation, CBP, the State
Department, and the DHS Office of Intelligence and Analysis, and other intelligence
conmmunity stakeholders.
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CTCEU Could Benefit from
Establishing Mechanisms for
Assessing Performance to
Address Overstays

with a priority lead (e.g., an address for the alien in question) to make it
viable for investigation, CTCEU assigns the lead to a field office for
mandatory investigation.

CTCEU has not yet established mechanisms for assessing its performance
in meeting program goals. We have previously reported that leading
organizations promote accountability by establishing results-oriented,
outcome goals and corresponding performance measures by which to
gauge progress.™ In addition, Standards for Internal Control in the
Federal Government and the Office of Management and Budget call for
agencies to have performance measures and indicators that are linked to
mission, goals, and objectives to allow for comparisons to be made among
different sets of data so that corrective actions can be taken if necessary.
Measuring performance allows organizations to track the progress they
are making toward their goals and gives managers critical information on
which to base decisions for improving their progress. According to DHS
training materials, information and data gathered from performance
measurement is in part to be used to plan for future resource allocations,
to better manage programs, and to communicate to stakeholders the value
the program is delivering.

Although CTCEU has established an cutput program goal and target and
tracks various performance measures, it does not have a mechanism in
place to assess the outcomes of its efforts, particularly the extent to which
the program is meeting its mission as it relates to overstays—1{o prevent
terrorists and other criminals from exploiting the nation’s immigration
system.” CTCEU’s program goal is to prevent criminals and terrorists
from exploiting the immigration system by proactively developing cases

*see, for example, GAO, Combating Gangs: Better Coordination and Performance
Measurement Would Help Clarify Roles of Federal A ies and Stre hen A

of Efforts, GAD-09-708 (Washington, D.C.: July 24, 2009); and GAO, Executive Guide:
Effectively Implementing the Government Performance and Results Act,
GAYGGI-S6-118 (Washington, D.C.: June 1996).

#OMB Circular A-11 states that output measures describe the level of activity that will be
provided over a period of time, including a description of the characteristics (e.g.,

timel i das dards for the activity. Outputs refer to the internal activities
of a program (i.e., the products and services delivered). CTCEU's mission is to prevent
terrorists and other criminals from exploiting the nation's immigration system and to
expand the resource equities within the various intefligence community and federal
agencies. As CTCEU's efforts to address overstays most closely contribute 10 its mission to
prevent terrorisis and other criminals from exploiting the nation's immigration system, we
are focusing on this aspect of its mission for the purpose of this discussion.
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for investigation, and its performance target is to send 100 percent of
verified priority leads to field offices as cases.™ CTCEU also tracks a
variety of output measures, such as the number of cases completed and
their associated results (i.e., arrested, departed, in-status, or all leads
exhausted) and average hours spent to complete an investigation. While
CTCEU’s performance target permits it to assess an output internal to the
program-—the percentage of verified priority leads it sends to field offices
for investigation—it does not provide program officials with a means to
assess the impact of the program in terms of preventing terrorists and
other criminals from exploiting the immigration system. According to
senior CTCEU officials, the unit measures its progress against an output
performance goal and target becaunse the unit has not identified a means
by which to measure program outcomes. Specifically, the unit has not
identified any means 1o assess CTCEU’s progress in meeting its mission
other than to point out retroactively whether or not terrorists or criminals
have exploited the nation's visa programs. If no status violators, including
overstays, attack the United States or otherwise compromise homeland
security, officials stated that they view this as an indication that the unit is
performing well. However, CTCEU cannot directly attribute the fact that
no overstays have attacked or compromised U.S. homeland security to its
overstay enforcement efforts, as various other factors could affect or
contribute to this outcome.

We and the Office of Management and Budget have acknowledged the
difficulty in developing outcome measures for programs that aim to deter
or prevent specific behaviors, and have reported that in such an instance
proxy measures—or indirect indicators—should be designed to assess the
effectiveness of program functions.” CTCEU officials agreed that the use
of proxy measures with associated performance targets could better
enable the unit to gauge its performance in meeting its mission and to
measure the effectiveness of its overstay enforcement efforts. For
example, a proxy measure for CTCEU could be the number of cases
resulting in all leads exhausted per investigative hours worked, and the

*Yerified leads are leads that CTCEU has determined to be accurate and viable by
analyzing information from government and commercial databases containing information
related to immi; ion status. For these procedures are intended to verify that an
individual suspected of overstaying has not departed the country or been granted an
extension of stay by USCIS.

*GAO, Supply Chain Security: Examinations of High-Risk Cargo al Foreign Seaports
Have Increased, but I'mproved Data Collection and Performance Measures Are Needed,
GAO-08-187 (Washington, D.C.: Jan. 25, 2008).
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target could be to have fewer than an established number of cases per
investigative hours worked result in this outcome. By undertaking efforts
to develop performance goals and targets for outcome-oriented
measures—or proxy measures if program outcomes cannot be captured—
CTCEU could be positioned to track its performance in meeting its
mission. This performance information, in turn, could provide CTCEU
managers with information on which to base decisions for improving its
efforts and performance to prevent terrorists and other criminals from
exploiting the nation’s immigration system.

The State Department and
CBP Have Taken Action to
Prevent Ineligible Out-of-
Country Overstays from
Returning to the United
States
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In addition to ICE’s activities, the State Department and CBP have taken
action to prevent ineligible out-of-country overstays from returning to the
United States, and the State Department also has acted to deny
nonimmigrant visas to potential intending immigrants. In general, foreign
nationals who have departed the United States after having remained in
the country beyond their authorized periods of admission are ineligible to
return to the United States for 3 years if they overstayed by 181-364 days,
and 10 years if they overstayed by 365 or more days. The State Department
and CBP are responsible for, respectively, preventing ineligible violators
from obtaining a new visa or being admitted to the country at a POE.

According to State Department data, the department denied about 52,800
nonimmigrant visa applications and about 114,200 immigrant visa
applications from fiscal year 2005 through fiscal year 2010 due, at least in
part, to applicants having previously been unlawfully present in the United
States for more than 180 days, according to statute.” These numbers
equate to, on average, approximately 8,800 nonimmigrant visa refusals and
19,000 immigrant visa refusals per year from fiscal year 2005 through
2010." According to State Department officials, although a small portion of
these refusals refer to actions taken against people that illegally entered
the United States without inspection or unlawfully remained in the
country after having their status terminated, most of these visa refusals

“State Department data indicate that a total of about 36.5 million nonimmigrant visas and
about 2.7 million immigrant visas were issued from fiseal year 2005 through 2010,

“Some of these visa refusals were ultimately overcome based on the availability of
evidence that showed the applicant’s ineligibility no longer applied, the approval of 2
waiver, or by other relief as provided by law. According to State Departiment data, from
fiscal year 2005 through 2010, a total of about 4,500 nonimmigrant visa application refusals
and about 60,800 immigrant visa application refusals based on the applicant having been
unlawfully present for more than 180 days were ultimately overcome,
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were due to applicants having overstayed their authorized periods of
admission to the United States by more than 180 days.” Similarly, CBP
reported that it refused admission to about 5,000 foreign nationals
applying for admission to the United States from fiscal year 2005 through
2010 (an average of about 830 per year) specifically due to the applicants’
previous status as unlawfully present in the United States for more than
180 days.® The State Department may also deny applications for
nonimmigrant visas if there is reason to suspect that the applicants do not
intend to abide by the terms of the visas and are likely to remain in the
United States beyond their authorized periods of admission. In effect, by
denying intending immigrants nonimmigrant visas the State Department is
acting to prevent these nonimmigrants from having the opportunity to
overstay were they to be admitted to the United States.* Although the
manner in which the State Department tracks nonimmigrant visa refusal
data does not allow it to isolate the number of refusals specifically
targeting intending immigrants, State Department officials reported that
this is a common reason for nonimmigrant visa applications to be refused.

*According to State Department officials, the State Department records the results of
adverse actions taken against aliens applying for a new visa based on the section of law
under which the alien is inadmissible. As a result, the State Department is unable to isolate
the number of visas denied due to applicants having accrued at least 181 days of unlawful
presence by overstaying their authorized periods of admission from those that accrued
unlawful presence through other means (e.g., entering without inspection). Also, since U.8.
law does not explicitly render aliens that overstayed by 180 days or less inadmissible to the
country, actions taken against these aliens are recorded under other broader grounds of
inadmissibility that may apply to, but are not lmited to, overstays. Consequently, the State
Department is unable to quantify the number of visas it has denied on the basis of
applicants having overstayed by 180 days or less.

“CBP data indicates that, in total, about 1.3 million foreign nationals were determined to be
inadmissible to the United States by the CBP Office of Field Operations from fiscal year
2005 through 2010. As is the case with the State Department, CBP is unable to isolate and
quantify the number of aliens it has determined to be inadmissible due to the aliens having
overstayed by 180 days or less, because actions taken against these aliens are recorded
under grounds of inadmissibility that may apply to, but are not limited to, overstays.

“'State Department consular officers regularly conduct targeted validation studies to
evaluate the results of a sample of their visa issuance decisions in various visa categories.
The results of these studies are used to help refine and improve the consulate’s future visa
issuance decisions, and determining the extent to which nonimmigrant visa recipients
overstay their authorized period of admission in the United States is one factor that is
considered in these validation studies. In order to conduct these studies, the State
Department works with US-VISIT to obtain, among other types of information, arrival and
departure data for the recipients of the visas being studied.
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More Reliable,
Accessible Data
Could Improve DHS’s
Efforts to Identify and
Share Information on
Overstays

In the absence of a comprehensive biometric entry and exit system for
identifying overstays DHS relies on two components—US-VISIT and
CTCEU—to identify overstays primarily through analysis of biographic
information. However, DHS's efforts to identify and report on overstays
are hindered by unreliable data. Further, DHS has established a variety of
mechanismus, such as overstay lookouts, or electronic alerts, to share
information pertaining to overstays with its components and with federal,
state, and local agencies that may encounter overstays as part of their law
enforcement or other activities. DHS creates lookouts for certain
categories of overstays, and expanding the categories of overstays
assigned these lookouts could help improve CBP's ability to determine if
these nonimmigrants should be re-admitted to the United States.
Additionally, while CBP officers at POEs have reported facing challenges
in obtaining information from USCIS to help make admissibility decisions
regarding suspected overstays, USCIS has long-term plans to help address
these challenges.

Improved Data Reliability
Could Strengthen DHS
Processes to Identify
Overstays

DHS Identifies Overstays
Primarily Based on Biographic
Entry and Exit Data

In the absence of a comprehensive biometric entry and exit system for
identifying and tracking overstays, US-VISIT and CTCEU primarily analyze
biographic entry and exit data collected at land, air, and sea POEs to
identify overstays. US-VISIT identifies both in-country and out-of-country
overstays by analyzing biographic data maintained in the Arrival and
Departure Information System-—a database that contains information on
aliens’ entry, exit, and change of status—-and electronicaily and manually
comparing Arrival and Departure Information System records to
information in other databases to find matches that demonstrate that a
nonimmigrant may have, for instance, departed the country or filed an
application to change status and thus is not an overstay (see figure 5). For
cases in which US-VISIT's analysis shows that a nonimmigrant may be an
in-country overstay, DHS sends the lead to CTCEU for further analysis and
possible investigation. For cases in which US-VISIT’s analysis shows that a
nonimmigrant visa holder departed the United States—an out-of-country
overstay-—but the departure was more than 90 days after the
nonimmigrant’s authorized period of admission expired, US-VISIT creates
alookout that CBP officers at POEs and State Department officials at
overseas consulates can access to determine whether that nonimmigrant
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is eligible for re-admission at POEs or can receive a new visa upon
application at a U.S. consulate. Appendix Il provides more detailed
information on US-VISIT’s processes for analyzing in-country and out-of-
country overstay leads.

Figure 5: US-VISIT Review Process for identifying in-Country Overstay Leads
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In addition to US-VISIT's process for identifying in-country and out-of-
country overstays, CTCEU conducts its own analysis to identify in-country
overstays. Specifically, CTCEU analyzes (1) in-country visa overstay leads
provided by US-VISIT, (2) in-country VWP overstay leads provided by US-
VISIT, (3) out-of-status students based on Student and Exchange Visitor
Information System data, and (4) overstay leads based on National
Security Entry-Exit Registration System data. CTCEU refers viable leads—
that is, leads for which CTCEU can identify a last known address—{o ICE
Homeland Security Investigations field offices for investigation, as shown
in figure 6. CTCEU analysts conduct automated and manual checks to
compare leads from the four sources against records in other databases
that contain information on, for example, nonimmigrants’ applications to
change status, to determine whether nonimmigrants have overstayed and
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are likely still present in the United States,® As shown in figure 6, the
majority of leads from fiscal years 2004 through 2010 were closed through
automated and manual checks, meaning that the nonimmigrants were
found to have departed the United States or were determined to be in
status, After the completion of manual checks, about 3 percent of leads
were considered to be priority with viable addresses and sent to ICE field
offices for investigation from fiscal years 2004 through 2010, Appendix I1
provides more detailed information on CTCEU’s process for analyzing
overstay leads.

Figure 6: CTCEU Processing of Overstay Leads from Fiscal Years 2004-2010
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Source: GAO analysis of CTCEU data
Note: Leads do not total 1,373,000 because CTCEU revised its procedures for sending leads for
continual monitoring in fiscal year 2009, which resuitad in these teads being double-counted in
CTCEL's data system as both closed and continually monitored,

®CTCEU also searches for overstays using Internet search engines and Web sites such as
Bing, Facebook, and Google.
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Unreliable Data Hinder DHS
Efforts to Identify Overstays
and Report Overstay Rate
Information to Congress and
other Stakeholders

DHS's efforts to identify and report on overstays are hindered by
unreliable data. Specifically, we identified four main challenges DHS faces
in identifying overstays: (1) incomplete collection of departure data at
POEs, (2) Student and Exchange Visitor Information System database
limitations, (3) lack of mechanisms for assessing the quality of leads that
CTCEU sends to the field offices for investigation, and (4) US-VISIT’s
backiog in analyzing potential overstay leads.

Unreliable Collection of Departure Data at POEs

Without a comprehensive biometric entry and exit system, DHS relies on
biographic information that nonimmigrants provide to CBP when entering
and exiting the United States, including information on }-94/1-94W arrival
and departure forms. CBP faces two challenges in collecting accurate and
complete biographic information from nonimmigrants departing the
United States through land POEs. First, CBP requires nonimmigrants
leaving the United States through land POEs to remit their 1-94/1-94W
arrival and departure forms to record their exit if they do not plan to
return within 30 days. However, CBP does not inspect travelers exiting the
United States through land POEs, including collecting their biometric
information, and CBP does not have a consistent mechanism in place at
land POEs to provide nonimmigrants with the means to turn in these
forms.” Nonimmigrants departing the United States through land POEs
turn in their 1-94/1-94W forms on their own initiative. According to CBP
officials, at some POEs, CBP provides a box for nonimmigrants to drop off
their I-94/1-94W forms, while at other POEs departing nonimmigrants may
park their cars, enter the POE facility, and provide their forms to a CBP
officer, Remitting these forms represents the only method for recording
that nonimmigrants left the country if they exit via a land POE. If departing
nonimmigranis do not take the initiative to turn in their forms, DHS does
not have complete information that the nonimmigrants departed the
United States, hindering DHS's efforts to determine whether those
nonimmigrants were overstays. Second, CBP faces challenges in ensuring
the accuracy of the 194/1-94W forms that nonimmigrants submit when

“While the 1-94 is a paper document, CBP collects this form and manually inputs the
departure information into the TECS database, after which US-VISIT and CTCEU use the
data to determine if nonimmigrants have departed the United States. CBP conduets some
outbound inspections at land POEs to search for illegal bulk cash and weapons. For further
information, see GAO, Moving Illegal Proceeds: Challenges Exist in the Federal
Government's Effort to Stem Cross Border Currency Smuggling, GAO-11-73 (Washington,
D.C.: Oct. 25, 2010).
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departing through land POEs. In particular, at two of three land POEs we
visited, CBP officials told us that there have been instances in which an
individual other than the person listed on the 1-94/1-94W form remitted the
form to CBP. In such a case, CBP cannot be sure whether the
nonimmigrant listed on the IF94/1-94W form actually departed the United
States, as someone else turned in his or her form. As a result of these
challenges, DHS faces difficulties in determining whether nonimmigrants
have actually departed the United States through land POEs and
identifying whether they overstayed their authorized periods of admission.

Internal control standards call for agencies to develop control activities to
help ensure that data are completely and accurately recorded.” CBP
officials at two land POEs we visited stated that because of the
configuration of some land POEs—such as there being only one lane to
accommodate all automobile traffic exiting the United States—
establishing a mechanism for collecting I-94/1-94W forms at these areas
could greatly impede the flow of traffic. The CBP Director for Traveler
Entry Programs stated that establishing a national policy for collecting I-
94/1-94W forms at land borders could yield benefits, including to help DHS
more reliably identify overstays, but would need to be weighed against
costs, such as determining the indirect cost for travelers to stop in line to
turn in 1-94/1-94W forms and the potential impact on Canadian and
Mexican border crossing processes, which relate to CBP's current border
crossing procedures. This official also noted that the submission of these
forms would not ensure the accuracy of the biographical information
collected from nonimmigrants departing through land POEs because
nonimmigrants could still fraudulently remit 1-84/1-94W forms that belong
to others. From August 2005 to November 2006, CBP studied the feasibility
of using radio frequency technology to record biographic departure
information from 1-94/1-94W forms at land POEs. Through tests of this
technology, CBP determined that it was too immature to meet the
requirements of a land exit solution. While CBP studied a technological
mechanism for recording biographic departure information at land POEs,
CBP officials stated that the agency has not studied the costs and benefits
of providing a mechanism for nonimmigrants departing the United States
at fand POEs to turn in their forms, such as a drop box. In 2006, DHS
released a guide to help DHS components conduct cost-benefit analyses to
identify the superior financial solution among competing alternatives. This
guide identified cost-benefit analyses as a proven management tool for

TEAAMD-00-21.3. 1,
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managing costs and risks.® By analyzing the costs and benefits of
developing a mechanism to provide nonimmigrants departing land POEs
with a way to turn in their 1-94/1-94W forms, CBP could more effectively
determine if doing so presents a viable means for the agency to obtain
more complete departure information for identifying overstays for
possible investigation.

In addition to these challenges in collecting complete and accurate
departure information at land POEs, CBP has faced difficulties in ensuring
the accuracy of departure information collected from air and sea POEs.
Specifically, regulations require air and sea carriers to submit electronic
passenger departure manifests—containing, arnong other things, the
names and other identifying information of passengers—before the
airplane or vessel departs from the United States.” The regulations also
specify that the carrier collecting the manifest information is responsible
for comparing the travel document presented by the passenger with the
travel document information it is transmitting to CBP to ensure that the
information is correct, the document appears to be valid for travel
purposes, and the passenger is the person to whom the document was
issued.” However, carriers may elect to verify that a passenger matches
the travel document he or she presented at a check-in counter prior to the
individual entering the boarding area rather than doing so as passengers
board the airplanes or vessels, and CBP does not have a process to
perform this verification at boarding. CBP officials told us that, as a resuit,
the current system for verifying air and sea departures is vulnerable to
fraud. Specifically, a nonimmigrant could fraudulently make it appear as if
he or she departed when in fact the nonimmigrant has not because
another individual may have taken his or her place on the outbound plane
or vessel. For example, one nonimmigrant could present identification
when checking in to board a plane and to go through inspection at an
airport's passenger checkpoint. However, once that noniminigrant has
passed the airport’s security checkpoint, he or she could exchange a
boarding pass with someone else and not board the plane. That

“DHS: Cost-Benefit Analysis Guidebook, Version 2.0 (2006).

19 CF.R. §§ 122.75a(b), 4.64(b). Carriers are to submit the electronic departure manifest
o later than 60 minutes prior to departure for vessels, and for airplanes, either no later
than 30 minutes prior to the securing of the aircraft or no later than the securing of the
aircraft, depending on the type of electronic transmission system used.

®19 CFR. §§ 122.75a(d), 4.64(d).
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nonimmigrant could then leave the airport and the other person could use
the boarding pass to board the plane, thereby making it appear as if the
nonimmigrant who did not board the plane departed the United States,
potentially posing a homeland security risk. CBP officials stated that they
could not estimate how often or if this scenario occurs, but stated that it is
a vulnerability. As a result, CBP may not have accurate information on
nonimmigrants departing through air and sea POEs, hindering DHS's
efforts to reliably identify overstays.

In addition, we have previously reported on weaknesses in DHS processes
for collecting departure data, and how these weaknesses impact the
determination of overstay rates. The Implementing Recommendations of
the 9/11 Commission Act required that DHS certify that a system is in
place that can verify the departure of not less than 97 percent of foreign
nationals who depart through U.S. airports in order for DHS to expand the
VWP.® In September 2008, we reported that DHS’s methodology for
comparing arrivals and departures for the purpose of departure
verification would not inform overall or country-specific overstay rates
because DHS’s methodology did not begin with arrival records to
determine if those foreign nationals departed or remained in the United
States beyond their authorized periods of admission.”™ Rather DHS’s
methodology started with departure records and matched them to arrival
records. As a result, DHS’s methodology counted overstays who left the
country, but did not identify overstays who have not departed the United
States and appear to have no intention of leaving. We recommended that
DHS explore cost-effective actions necessary to further improve, validate,
and test the reliability of overstay data. DHS reported that it is taking steps
to improve the accuracy and reliability of the overstay data, by efforts
such as continuing to audit carrier performance and work with airlines to
improve the accuracy and completeness of data collection.

In addition, to help address these issues with the accuracy and reliability
of departure data, DHS has tested biometric methods for positively
identifying passengers before they board airplanes. For example, CBP and
the Transportation Security Administration within DHS, conducted two
test pilots for collecting biometric information from nonimmigrants at two

S8 US.C. § 1187(c)(8).
GAO, Visa Waiver Program. Actions Are Needed to Improve Management of the

Expansion Process, and to Assess and Mitigate Program Risks, GAO-08-967 (Washington,
D.C.: Sept. 15, 2008).
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airports in 2009, Under the CBP pilot, CBP officers collected biometric
exit data at departure gates at Detroit Metropolitan Wayne County Airport.
Under the Transportation Security Administration pilot, Transportation
Security Administration officials collected biometric exit data at security
checkpoints at Hartsfield-Jackson Atlanta International Airport. DHS
issued an evaluation report on these pilots in October 2009 that, among
other findings, reported that the location of officers in the CBP pilot
provided a high level of confidence of departure, as all travelers
encountered the CBP process and then had to immediately board the
aircraft. As a result, they could neither circumvent the process to board
the aircraft nor attempt to remain in the United States without raising
immediate suspicion. In August 2010, we reported on this evaluation
report, noting that the pilot data provided insight into traveler impacts,
biometric capture procedures, traveler compliance, and staffing needs,
and would support further economic analysis for an air exit solution
decision, but that the scope and approach to the pilot tests restricted the
pilots’ ability to inform a decision for a long-term air exit solution.” We
recommended that DHS identify additional sources for the operational
impacts of air exit not addressed in the pilots’ evaluation and incorporate
these sources into its air exit decision making and planning. DHS
concurred with this recommendation and stated that the pilots it
conducted would not serve as the sole source of information to inform its
decision making.

Limitations with the Student and Exchange Visitor Information
System Database

The Student and Exchange Visitor Information System database, which
maintains biographical and immigration status information on foreign
students and exchange visitors, has two gaps that hinder DHS efforts to
identify foreign students or exchange visitors who are out of status for
possible investigation. First, according to CTCEU officials, the Student
and Exchange Visitor Information System is not an account-based system,
meaning that it does not link all of a nonimmigrant’s records. For example,
a student’s activities-—including applying to several schools, being
dismissed from a school, or transferring to another school--are not linked
together, making it difficult for ICE officials to determine a student’s
complete school enrollment history. Without this history, ICE officials
stated that they face challenges determining whether a student has

FBEAO-10-860.
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complied with the terras of his or her visa requirements, such as
requirements for foreign students to be continually enrolled in a school
while in the United States. Second, school officials are responsible for
inputting student status information into the Student and Exchange Visitor
Information System, and ICE officials stated that school officials may
record student biographical information incorrectly or incompletely. For
example, ICE officials told us that there have been instances of school
officials not inputting a graduation date for a student. In such a case, if the
student graduates and no longer meets the requirements for maintaining a
student visa status, ICE would not be aware that the student is actually out
of status. Further, according to ICE officials, school officials have inputted
student information fraudulently into the Student and Exchange Visitor
Information System. Specifically, officials from four of the six ICE field
offices we visited told us they had initiated student fraud cases, including
cases in which schools were knowingly reporting that students were
fulfilling their visa requirerents, such as maintaining a full course load,
when students were not attending the school or only attending
intermittently. For example, in 2008 ICE agents from the Los Angeles field
office investigated and arrested an English language school operator who,
in exchange for cash payments, assisted nonimmigrants to frandulently
obtain student visas and reported them as enrolled in his schools even
though they were not attending classes. ICE officials said that the agency
does not have the personnel and funding resources necessary to collect
and update biographical and educational information directly from the
more than 1 million nonimmigrant students, exchange visitors, and their
dependents in the Student and Exchange Visitor Information System
rather than relying on school officials at each institution to input this
information. As a result of these weaknesses, the Student Exchange and
Visitor Information System is vulnerable to fraud and data inaccuracies,
hindering ICE’s efforts to obtain accurate student status information,
identify students who may be overstays, and refer viable leads for further
investigation by ICE field offices.

According to ICE officials, DHS is developing an updated version of the
Student and Exchange Visitor Information System, which is expected to be
implemented by the end of fiscal year 2011, Among other improvements,
the updated version is to be an account-based systera, allowing DHS to
better monitor student activity. Further, ICE officials have established a
new analysis unit within the CTCEU called the Student and Exchange
Visitor Information System Exploitation Section to help address these
vulnerabilities by, for exaraple, analyzing Student and Exchange Visitor
Information System data and referring school fraud criminal investigation
leads to field offices. ICE officials said that because this section is new, it
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is too early to tell what effect the new section will have on strengthening
efforts to identify student overstays and instances of school fraud.

Assessing the Quality of Overstay Leads

While CTCEU has a method for collecting and tracking overstay leads it
sends to the field offices for investigation, CTCEU lacks performance
measures for assessing the quality of overstay leads it provides to ICE field
offices. CTCEU officials stated that while it does not have performance
measures associated with its analyses or identification of overstay leads,
the unit developed an internal audit program for assessing its efforts.
Under this program, CTCEU supervisors check 1 percent of leads
reviewed by CTCEU analysts to determine whether analysts correctly
processed leads. Based on its audit program checks, CTCEU reported that
from November 2007 through April 2010, the unit found 12 material
errors—defined by CTCEU as leads that should have been identified as
viable for investigation but were not or conversely should have been
identified as not viable but were identified as viable—in analysts’ review
and identification of about 2,200 overstay leads. In addition, among the
2,200 overstay leads reviewed, the unit found about 1,700 nonmaterial
errors—defined as errors that did not impact whether or not a lead was
assigned to a field office for investigation, such as analysts not correctly
recording information included in the leads, like nonimmigrants’
identification numbers. This internal audit program can help CTCEU
determine the extent to which it is correctly identifying viable overstay
leads for investigation, and according to the audit program’s concept
document, is intended to help ensure that the CTCEU lead review process
functions effectively. However, this program does not help ICE assess the
extent to which the leads it identifies as viable for investigation ultimately
result in an enforcement outcome, such as arrests. From fiscal years 2004
through 2010, 23 percent of leads investigated by ICE field offices resulted
in arrests; the other 77 percent of leads resulted in a finding of departed,
in-status, or all leads exhausted. CTCEU officials stated that there are
various reasons that leads do not result in an arrest. For example, officials
said that databases used to verify leads may not have the most current
information, such as a petition for an immigration benefit. ICE officials
also stated that it can be difficult to locate overstays in cases when there is
not a last known address, as overstays can move to other locations.

Internal control standards require that agencies develop control activities
as an integral part of planning, implementing, reviewing, and
accountability for stewardship of government resources and achieving
effective results. Control activities can include, for exarple, establishing
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and reviewing performance measures and indicators, While CTCEU does
not have such performance measures, US-VISIT—which performs a
similar function to CTCEU by providing overstay leads for investigation—
has established an outcome measure based on the credibility rate of its
leads becoming investigative cases. Specifically, US-VISIT measures the
percentage of suspected overstay leads it forwards to CTCEU that are
currently in the United States and have overstayed their authorized
periods of admission, based on the information in the databases US-VISIT
checks at the time of its review of those leads. US-VISIT officials stated
they have found establishing this performance measure beneficial because
it provides them with information that is helpful for improving the quality
of its analyses to identify overstay leads, US-VISIT officials also stated that
the credibility rate is helpful for training its analysts in areas where
consistent errors were made, such as in reviewing refugee and asylee
benefits information. CTCEU collects data on the results of its overstay
investigations, such as the number of arrests resulting from leads sent to
field offices for investigation, but does not use this type of information to
assess the quality of its leads because it had not identified doing so as
necessary. By using data such as this to assess the quality of its leads
against performance measures and monitoring the results of those
measures, CTCEU could obtain information to adjust its approach in
identifying and assigning leads, thereby strengthening its overall overstay
investigative efforts.

Addressing US-VISIT's Backlog of Potential Overstay Records

US-VISIT has a backlog of several hundred thousand unreviewed
nonpriority in-country overstay leads, which could impede US-VISIT’s
efforts to identify possible overstay leads for CTCEU to investigate. At the
end of fiscal year 2008, US-VISIT reported a total backlog of about 959,000
in-country overstay leads, and program officials attributed this backlog to
resource constraints and US-VISIT’s focus on reviewing leads that meet
ICE’s investigative priorities.” The conference report accompanying the
fiscal year 2010 Department of Homeland Security Appropriations Act
noted congressional concerns regarding this backlog, stating that the
backlog in overstay records was troubling and represented a major

MSince the backlogged leads have not undergone review by US-VISIT or CTCEU, it can be
expected that many of the leads would be closed during the automatic and manual review
processes performed by these agencies and thus may not represent overstays. In addition,
any nonpriority leads would be forwarded by CTCEU to ERO.
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vulnerability.” In response to this concern, DHS reprogrammed $5 million
from fiscal year 2009 to help address these backlogged leads, and US-VISIT
officials reported processing approximately 587,000 of the backlogged
{eads in fiscal year 2010. However, as of January 2011, US-VISIT computer
systems identified having a backlog of 1.6 million potential overstay
records. According to US-VISIT officials, the 1.6 million potential overstay
records include prior nonpriority overstay leads that have not yet been
reviewed, nonpriority leads that continue to accrue on a daily basis, and
leads generated in error as a result of CBP system changes. Specifically,
CBP system changes resulted in multiple arrival or departure records
being inadvertently created for a single individual. US-VISIT officials
stated that they are currently in the process of addressing the impact of
these CBP system changes by working with CBP to prevent multiple
records from inadvertenily being created in the Arrival and Departure
Information System, which can subsequently cause some overstay leads to
be generated in error. As of December 2010, US-VISIT was considering
ways to improve the efficiency of its current operations so that it can
process the remaining backlogged leads once its reprogrammed funds are
fully expended by, for example, increasing the required number of leads
contractors review. However, according to US-VISIT officials, as of
February 2011, the unit had spent $3.7 million of the $5 million in
reprogrammed funds and would not be able to prevent further backlogged
leads from accumulating without additional resources.

These four challenges-—unreliable collection of departure data at POEs,
Student and Exchange Visitor Information System database limitations,
lack of mechani for ing the quality of leads that CTCEU sends to
the field offices for investigation, and US-VISIT’s backlog in analyzing
potential overstay leads—nhinder DHS's efforts to identify possible
overstays in the United States for investigation by ICE. They also impede
DHS from annually reporting overstay estimates and overstay rates, as
required by statute. Specifically, by statute, DHS is required to submit an
annual report to Congress providing numerical estimates of the number of
aliens from each country in each nonimmigrant classification who
overstayed an authorized period of admission that expired during the
fiscal year prior to the year for which the report is made.” DHS officials
stated that the department has not provided Congress annual overstay
estimates regularly since 1994 because officials do not have sufficient

“H.R. Rep. No. 111-157, at 101 (2009).
%8 U.S.C. § 1376(b).
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confidence in the quality of the department’s overstay data—which is
maintained and generated by US-VISIT. As a result, DHS officials stated
that the department cannot reliably report overstay rates in accordance
with the statute. Further, by statute DHS is to determine a disqualification
rate for each country that participated in the VWP during the previous
fiscal year-—that is the percentage of a VWP country’s nationals who
applied for admission under the program during the previous fiscal year
who were denied admission at the time of arrival (including those allowed
to withdraw their application for admission at the POE or violated the
terms of their admission, which would include overstaying the 90-day
period of admission.” According to statute, if DHS determines that a VWP
country’s disqualification rate is between 2 and 3.5 percent, the country is
to be placed in probationary status for no more than two full fiscal years,
with termination as a program country to follow if the rate continues to be
2 percent or more. If DHS determines that the disqualification rate is 3.5
percent or more, the country’s designation as a VWP country is to be
terminated at the beginning of the second fiscal year following the fiscal
year in which the determination is made.” Because DHS is not reporting
overstay rates for countries participating in the VWP, decision makers do
not have complete information for determining policy for probation or
removal of countries from the program. In September 2008, we
recommended, among other things, that the Secretary of Homeland
Security designate an office with responsibility for developing overstay
rate information for the purpose of monitoring countries’ compliance with
the statutory requirements of the VWP, and direct that office and other
DHS components to explore cost-effective actions to further improve the
reliability of overstay data.” DHS stated that it was taking steps to
implement these recommendations through actions such as working with
airlines to improve the completeness of data collection.

T US.C. § 118T(CB)A), ().

*There is an exception to this termination provision if the total number of nationals from
that country who were denied (or withdrew their application for) admission or violated the
terms of their admission was 100 or less,

PGAO-08-967.
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Broadening the Scope of
Electronic Lookouts in
Federal Information
Systems Could Enhance
Overstay Information
Sharing

DHS Uses Various Mechanisms  DHS has established a variety of mechanisms to share immigration

and Alerts to Provide Overstay  information—including information pertaining to overstays—among its

Information to Federal, State, component entities and with other federal, state, and local agencies. We

and Local Agencies have previously reported on the importance of effectively sharing
information between different agencies and across levels of government,
and in 2008 DHS acknowledged that the department continued to face
barriers in this area.” Responsibility for administering and enforcing the
nation’s immigration policies is divided between various components
within DHS and across the federal government, and state and local law
enforcement agencies can request immigration status information from
ICE on nonimmigrants they encounter, including whether those
nonimmigrants are overstays.

DHS has taken several steps to provide its component entities and other
federal agencies with information to identify and take enforcement action
on overstays. Whereas some of these mechanisms are designed
specifically to share overstay information, other mechanisms are broader
in scope but also communicate information that can be used to support
federal overstay identification and enforcement efforts, Table 4 provides
information about these information sharing activities.

“See, for example, GAO, Information Sharing: Practices That Can Benefit Oritical
Infrastructure Protection, GAO-02-24 (Washington, D.C.; Oct. 15, 2001); Information
Sharing: Federal Agencies Are Sharing Border and Tervorism Information with Local
and Tribal Law Enf ment A tes, but Additional Efforts Are Needed, GAD-10-41
{Washington, D.C.: Dec. 18, 2009); Information Sharing: DHS Could Better Define How It
Plans to Meet Its State and Local Mission and Improve Performance Accountability,
GAO-11-223 (Washington, D.C.: Dee. 16, 2010}; and Department of Homeland Security,
Department of Homeland Security Information Sharing Strategy (Washington, D.C.,
2008).
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Table 4: Primary DHS Information Sharing Activities that Contribute to Federal Overstay Enforcement Actions

Activity d p

Contribution to overstay efforts

Responsible DHS entity

Primary users of
information®

Biometric and biographic
lookouts on the records of

Qverstay lookouts alert officials if a
nonimmigrant has previously

US-VISIT creates lookouts for out-
af-country overstay records

CBP, State
Department, and

overstay subjects are recorded  overstayed or is the subject of an ICE  generated by the Arrival and USCIS.
in the Automated Biometric investigation. Subsequently, officials Departure information System.
Identification System and may deny entry or refuse to issue a CBP creates lookouts for overstay

TECS, respectively.” visa or grant an immigration benefit 10 yigtators encountered at POEs.

the nonimmigrant due to the overstay CTCEU creates lookouts for the

violation. subjects of its overstay
investigations.

Arrival and departure Using Arrival and Departure US-VISIT CBP, ICE, State
information about foreign Information System records, federal Department, and
citizens who travel to the United agencies can determine if a foreign UsCIs.
States is shared through the national has overstayed beyond his or
Arrival and Departure her authorized period of admission.
Information Systemn,
USCIS uses various electronic  Federal agencies use information USCIS CBP, iCE, State
data systems to share provided by USCIS to help determine Department, and US-
information about & the immigration status of suspected VISIT.
nonimmigrant's immigration overstay violators.
status and the results of
applications to change status or
extend nonimmigrant stays.’
ICE: field offices share {CE may share information about ICE Federal, state, and

information about their overstay

investigations to support
deconfliction efforts.”

overstays who are also subjects of
separate federal, state, or local
investigations. Sharing this information
helps to prevent ICE agents from

local agencies
participating in the
same deconfliction
activities as the field

coming into conflict with law office.
enforcement actions being taken or

considered by another agency

targeting the same nonimmigrants.

ICE Law Enforcement Support  In response to a query regarding a ICE Federal, state, and
Center, among other duties, nonimmigrant’s immigration status, the local law enforcement
responds to queries for Law Enforcement Support Center agencies.
immigration status information.  informs federal, state, and local law

enforcement agencies if the

nonimmigrant appears tc have

overstayed his or her authorized period

of admission based on available arrival

and departure records.”

Source’ GAC analysss of DHS information

“Although numerous federal agencies may have access to the shared information presented in this
table, CBP, ICE, USCIS, and the State Department are the primary federal agencies with authority 1o
use this information to take action directly based on overstay violations.

*Biemetric and biographic lookouts are electronic alerts that are linked 1o a subject’s record in the
Automated Biometric identification System and TECS and automatically appear when the subject’s
information is run through these databases in the future,
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“According to USCIS officials, the Central Index System, Computer-Linked A ion
Management System 3, and C ter-Linked Applicati ion A 1t System 4 are the
primary USCIS data systems other agencies access for information about an alien’s immigration
status.

“Examples of ICE's deconfliction activities include participating in task forces, coordinating with fusion
centers, and sharing basic information about the targets of investigations in regional faw enforcement
information systems.

"Once the Law Enforcement Support Center has provided its response fo the requesting law
enforcement agency, the local ICE field office is responsible for conducting any foliow-up work
required to make a final status deterrination and, if necessary, taking the approprate immigration
enforcement achion against the nonimmigrant.

With regard to the use of biometric and biographic lookouts, US-VISIT's
efforts to share information about out-of-country overstays have
contributed to State Department and CBP actions to deny out-of-country
overstays new visas and prevent their return to the United States. In
particular, since fiscal year 2006, US-VISIT reported that the State
Department has refused 3,250 visa applications from applicants who had
overstay lookouts created by US-VISIT, and CBP has refused admission to
3,960 overstay violators applying for admission to the United States at
POEs who had US-VISIT overstay lookouts on their records.”
Furthermore, as shown in figure 7, the number of applicants who had US-
VISIT overstay lookouts on their records who were refused a visa or POE
admission has generally increased each fiscal year since 2006. US-VISIT
officials attributed this increase to the fact that the cumulative number of
lookouts is increasing as new lookouts are created, thus expanding the
population of overstays that could potentially be caught each yearas a
result of overstay lookouts.

SIUS-VISIT did not begin to process out-of-country overstay leads until August 2005, Asa
result, there are no data available for actions taken by the Department of State and CBP
based on US-VISIT overstay lookouts in fiscal years 2004 or 2005.
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Expanding the Scope of
Overstay Lookouts Could
Improve CBP's Efforts to
Identify Overstays Attempting
to Return to the United States
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Figure 7: State Department Visa Is and CBP Admission F on R
with US-VISIT Overstay Lookouts from Fiscal Years 2006-2010
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Electronic lookouts are one of the primary mechanisms DHS uses to share
information about out-of-country overstays, but the current scope of the
population to which these lookouts are assigned does not include certain
categories of overstays, such as those who overstay by less than 90 days.
We have previously reported on the importance of information sharing in a
variety of contexts, and internal control standards call for agencies to
communicate pertinent information to internal and external stakeholders
so that people can perform their duties efficiently.® Similarly, DHS has
identified fostering information sharing as a core mission of the
department, and in 2007 the Secretary of DHS issued a memorandum
emphasizing that DHS personnel must have timely access to all relevant

FSee GAOA

1, GAG-10-41, GAO-11-223, and GA/AIMD-00-21.3.1
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information they need to perform their duties.® Biometric and biographic
overstay lookouts immediately alert CBP’s primary inspection officers at
POEs—who generally have approximately 2 to 3 minutes to make
admissions decisions—of a nonimmigrant's history as an overstay violator,
at which point the officer can refer the nonimmigrant to secondary
inspection for a more in-depth review of the alien’s record and
admissibility. Although CBP can, and does, identify overstays without
lookouts through other means during the inspection process—including
interviewing the subject and reviewing arrival and departure data in
information systems or in the subject’s passport—CBP officials stated that
overstay lookouts reduce the risk that overstays could be missed during
the inspection process. Furthermore, in its fiscal year 2011 budget request,
DHS credited the use of overstay lookouts as helping to increase the
number of adverse actions taken against overstays at POEs and overseas
consular offices. However, DHS does not create lookouts for the following
two categories of overstays: (1) teraporary visitors who were admitted to
the United States using nonimmigrant business and pleasure visas and
subsequently overstayed by 90 days or less; and (2) suspected in-country
overstays who CTCEU deems not to be a priority for investigation in terms
of being most likely to pose a threat to national security or public safety.

US-VISIT is the primary entity responsible for creating biometric and
biographic lookouts for suspected out-of-country overstays who were
admitted to the United States using nonimmigrant business and pleasure
visas.® According to US-VISIT officials, the decision to focus US-VISIT’s
efforts on nonimmigrants who overstayed their authorized period of
admission under these visas by greater than 90 days was reached in
accordance with its customers—CBP and the State Department——in 2006
in order to focus lookout creation on more egregious overstay violators.
Specifically, CBP officials stated that 90 days was selected as the threshold
for lookout creation based on the agency’s sense that nonimmigrants
suspected of overstaying by more than 90 days were more likely to
eventually be confirmed as overstays than nonimmigrants whose arrival
and departure records indicated they had overstayed by 90 days or less.

“See Department of Homeland Security, Department of Homeland Security Information
Sharing Strategy {(Washington, D.C., 2008); and the DHS Secretary’s February 1, 2007,
Memorandum to All Department of H land Security Ci titled “DHS Policy
for Internal Information Exchange and Sharing.”

#US-VISIT also creates lookouts for suspected out-of-country overstays who were admitted
to the United States under the VWP and overstayed by 7 or more days,
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Consequently, US-VISIT does not review the records of, nor create
overstay lookouts for, nonimmigrants who were admitted to the country
using business and pleasure visas and subsequently overstayed by 90 days
or less. According to US-VISIT, a total of 570 nonimmigrant records fell
into this category of overstays in fiscal years 2007 through 2010 and were
not subject to review by US-VISIT for lookout creation.® Although U.S. law
does not automatically bar aliens who overstayed their authorized period
of admission by 90 days or less from returning to the United States, their
ability to be admitted on a subsequent visit to the United States is up to the
discretion of CBP. As of January 2011, US-VISIT, CBP, and State
Department officials reported that there have been no discussions
between their agencies about revising the 90-day threshold for creating
overstay lookouts since the original decision to establish this parameter
was reached in 2006. According to US-VISIT officials, if the decision was
made to do so, reviewing new records from this particular category of out-
of-country overstays would be expected to result in a small increase in the
number of overstay records US-VISIT would be responsible for reviewing
each day. For example, incorporating the fiscal year 2010 out-of-country
overstay records of 90 days or less from this nonimmigrant visa class
would have resulted in US-VISIT reviewing approximately one additional
overstay record each day.

In addition to this category of aliens who overstayed by 90 days or less
before departing, other categories of suspected in-country overstays also
do not have lookouts assigned to their records. Specifically, neither
CTCEU nor US-VISIT posts lookouts for noniramigrants who are identified
as suspected in-country overstays but who CTCEU deems nottobe a
priority for investigation in terms of being most likely to pose a threat to
national security or public safety, CTCEU forwards these nonpriority leads
to ERO, and according to CTCEU officials the decision not to create
lookouts for these suspected overstays steras from concerns about the
amount of resources and time that would be required to create and
maintain the lookouts, as well as to respond to inquiries about the

“Based on the results of US-VISIT's automated and manual review of other types of
overstay records—in which approximately 61 percent of the records received are
subsequently closed without being forwarded to ICE or having a lookout created—it can be
expected that some of the 570 short-term overstay records would also be closed without
having a lookout created were they to undergo the standard automated and manual review
processes US-VISIT employs for other overstay records.
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lookouts from other DHS components {e.g., CBP).® Alternatively, US-
VISIT officials reported that US-VISIT could potentially create lookouts for
the nonpriority overstay leads that it sends to CTCEU, many of which are
subsequently included in the leads forwarded to ERO. However, the
officials said that US-VISIT would need additional personnel in order to be
able to also create lookouts for these records, In the meantime, if the
subjects of the leads that CTCEU currently sends to ERO depart the
United States via an air or sea POE, their departure would be recorded in
the Arrival and Departure Information System and transmitted to US-
VISIT, which would then be responsible for creating out-of-country
overstay lookouts for the aliens. Conversely, if any of these nonimmigrants
depart the country by land and do not turn in their I.94/1-94W form to
record their departure, US-VISIT would not receive their record from the
Arrival and Departure Information System as a potential new out-of-
country overstay. As a resuit, if these nonimmigrants try to apply for a new
visa or for admission to the country in the future, they would not have
overstay lookouts on their records to help alert the State Department or
CBP officials about their previous violation. Nevertheless, it is still
possible that the State Department and CBP could determine that these
nonimmigrants had previously overstayed their authorized periods of
admission by, for example, conducting database searches before
determiining whether to issue new visas or allow the nonimmigrants into
the United States.

CBP Office of Field Operations officials reported that having lookouts
created for out-of-country visa overstay violations of 90 days or less and
for in-country overstay leads that are sent to ERO could help CBP officers
more effectively identify these overstay violators during any future
attempts to gain admission to the United States. Similarly, officials from 9
of 12 POEs we visited reported that it would be beneficial to have lookouts
created for these categories of overstays, and officials from two of the
other POEs we visited stated that creating these lookouts could potentially
be beneficial depending on the extent to which they contain detailed
information about the factors that establish that the aliens are overstays.
Nevertheless, although the CBP Office of Field Operations officials we
spoke with expressed interest in having lookouts created for these
categories of overstays, they stated that any decision to create these

SCTORU sent about 279,000 nonpriority leads to ERO from fiscal year 2004 through fiscal
year 2010. Additionally, US-VISIT's backlog of unreviewed nonpriority leads also contains
an unknown number of leads that, if they were o be reviewed and deermed to be valid,
would potentially be forwarded to ERO in the same manner as other nonpriority leads.
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lookouts would also need to be weighed against potential costs that may
be involved. For example, in the case of lookouts for non-VWP overstays
of less than 90 days, there may be a risk that travelers could unnecessarily
be referred to secondary inspection only to have CBP discover that they
had a legitimate reason to overstay by a few days.” Likewise, in the case of
in-country overstay leads that are sent to EROQ, since these leads are not
manually reviewed by CTCEU, there is an increased likelihood that
lookouts based on these leads could be inaccurate, which could result in
travelers unnecessarily being referred to secondary inspection. State
Department officials we spoke with were unsure of the extent to which
creating lookouts for these categories of overstays could provide added
value to its visa adjudication process, and stated they would need to
communicate with DHS about the potential benefits and costs associated
with taking this step in order to determine if it would be beneficial.

Being aware that an alien has previously committed an overstay violation
is necessary if CBP is to accurately determine whether or not the violator
should be re-admitted to the United States. Creating lookouts for these
additional categories of overstays would help to alert CBP to these aliens’
overstay history, thereby better positioning the agency to accurately
identify these aliens as overstays and to incorporate this information into
future admissibility decisions involving these nonimmigrants. For
example, CBP officials at two POEs we visited stated that creating
lookouts for these two categories of overstays would provide another
layer of security in targeting overstays and would help to lessen the
burden on primary inspection officers atterpting to identify overstays
seeking to gain admission to the country. Furthermore, to the extent these
expanded lookouts help CBP identify overstays encountered at POEs, the
lookouts could also help improve CBP’s ability to take enforcement action
against these overstays, including denying them the opportunity to be
adritted to the country and to overstay again. Additionally, officials from
three POEs we visited reported that including these overstays on US-
VISIT's biometric watch list would help CBP inspection officers positively
identify overstays regardless of any efforts taken by the aliens to conceal
their violations, such as through the use of fraudulent documents or
backdated passport stamps. Although CBP Office of Field Operations
officials told us that creating lookouts for these categories of overstays

67}:‘.xa.mples of legitimate reasons that may cause a foreign traveler to overstay could
include situations such as the recent volcanic eruption in Iceland that grounded many
international flights.
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CBP Inspection Officers Face
Challenges in Obtaining
Information from USCIS to
Address Overstays, but USCIS
Has Long-Term Plans to Help
Address These Challenges
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would likely be beneficial and could help to reduce the risk that overstays
could be missed during inspections, they acknowledged that expanding
the scope of overstay lookouts in this manner could also produce
unintended costs, such as nonimmigrants being unnecessarily referred to
secondary inspection. According to these officials, CBP has not performed
an assessment to determine if the benefits of creating these new lookouts
would outweigh the potential costs, nor does the agency have plans to
conduct this type of assessment. Conducting such an assessment couid
help CBP determine the benefits that could be gained from the creation of
lookouts for these categories of overstays relative to the costs, such as the
use of additional resources, which could result from creating the lookouts.

USCIS provides immigration status information to federal agencies
responsible for identifying and addressing overstays, but CBP officials
from 9 of 12 POEs we visited reported facing challenges on some
occasions obtaining information from USCIS. The ability to access USCIS’s
information about pending or authorized changes to nonimmigrants’ status
or the length of their stay in the United States is particularly important to
agencies seeking to identify and address overstays, and can alter their
determination of whether an alien has committed an overstay violation.
For example, if USCIS approves a change of status or extension of stay for
a nonimmigrant, the alien may be authorized to remain in the country
beyond his or her original period of admission without qualifying as an
overstay. Likewise, nonimmigrants who have submitted a timely
application to change their status or extend their stay do not accrue
unlawful presence while their application is pending, and can be allowed
to remain in the United States beyond their original period of admission
until their case has been adjudicated by USCIS. As a result, even in
instances where an alien’s arrival and departure dates indicate that an
overstay violation has occurred, checking the alien’s record with USCIS
may show that the alien was authorized to remain in the United States
beyond his or her original period of admission.

Given the importance of this information for correctly identifying
overstays, being able to access timely, current, and accurate information
from USCIS about an alien's immigration status and applications for
immigration benefits is important for federal agencies conducting overstay
enforcement activities, USCIS has identified ineffective information
sharing with its government partners as one of the agency’s challenges,
and has previously acknowledged that information it shares with other
agencies is sometimes difficult to obtain, incomplete, or not current. In
order to help share information with other agencies, USCIS has granted
several agencies—including CBP, ICE, the State Department, and officials
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from US-VISIT—access to select USCIS databases to allow these agencies
to search for and view various immigration records, such as nonirmigrant
applications for extensions of stay or changes of status. In particular,
USCIS officials identified the Computer-Linked Application Information
Management System 3 and the Central Index System as the primary USCIS
databases containing information relevant to identifying overstays.® Also,
in 2007 USCIS deployed the Person Centric Query Service, which helps to
streamline the process of searching for information in USCIS’s databases
by enabling users to search muiltiple databases with a single query.

However, officials we interviewed at CBP, ICE, and the State Department
reported overall mixed views about their ability to obtain information
from USCIS in order to make timely and accurate immigration status
determinations. Although officials from the State Department and the ICE
field offices we visited did not generally raise concerns about their ability
to obtain information from USCIS for the purpose of taking enforcement
action against overstays, CBP officials at some of the POEs we visited
reported experiencing challenges on some occasions with obtaining the
information they need from USCIS for the purpose of identifying overstays
encountered at POEs, In particular, officials at 9 of the 12 POEs described
challenges they have encountered in trying to search for and locate
records in USCIS's databases, and officials at 5 of the 12 POEs described
instances where it has been challenging to contact USCIS directly for
assistance with questions about an alien’s immigration status or to obtain
information maintained in the alien’s A-File. According to CBP officials, in
instances where CBP officers are unable to obtain, or are otherwise
delayed in receiving the information they need frorm USCIS to determine
the admissibility of a suspected overstay, CBP officials may find it

“Phe Computer-Linked Application Information Management System 3 database supports
the adjudication of all USCIS immigration benefits other than naturalization and

itarian immi; ion b (refugees, asylees, and parolees). The Central Index
System database serves as a DHS-wide index used to track the location of paper case files
{know as Alien Files or A-Files). Although the Central Index System also maintains some
immigration status information about individuals, the Computer-Linked Application
Information Management System 3 contains additional information about particular cases.
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necessary to defer the alien’s inspection or make an admission decision
based only on the information available to them at the time.®

Despite USCIS having an electronic information sharing infrastructure in
place, several challenges prevent CBP officials from being able to obtain
all of the information they need from USCIS by searching its electronic
databases alone. In particular, USCIS’s operating processes are paper
based, which can result in some application and other case information
not being captured electronically, and thus not being available to officials
from other agencies searching USCIS’s databases. According to USCIS
officials we interviewed, the extent to which application information is
captured electronically in the agency’s databases varies between different
types of benefit applications. Whereas some forms contain a limited
number of fields that are not available to be viewed electronically, there
are other types of applications—such as Form 1-290B, which is used to
appeal USCIS adjudication decisions—for which the entire application
form is not captured electronically and can only be viewed in hard copy.

Additionally, USCIS officials stated that the Computer-Linked Application
Information Management System 3 can be a difficult system for users from
outside of the agency to navigate, and they stated that in some cases
external users may not know how to effectively use the system to locate
information. For example, USCIS’s systers are event-based rather than
account-based, which, according to USCIS officials, can result in different
records about the same nonimmigrant (e.g., from multiple applications)
not being automatically linked together in USCIS’s databases.
Consequently, external officials may have to run several queries to
assemble all information for a nonimmigrant, and if any of the
nonimmigrant’s records are not located during this process the requesting
entity may not have access to all of the information needed to make an
accurate immigration enforcement decision. Although USCIS officials told
us that the introduction of the Person Centric Query Service in recent
years has helped to improve the ability of external users to search for
information in USCIS’s databases, USCIS does not consider this capability
to be a final solution to its information sharing challenges. Instead, in

“Deferred inspections are used when an immediate decision concerning the inunigration
status of an arriving alien cannot be made at the POE and there is reason to believe that, if
the alien is allowed to enter the United States and inspected at a later date, the alien can
overcome a finding of inadmissibility (e.g., based on a suspected overstay violation) with
the provision of additional information or documentation that is not available at the time
and place of the initial examination.
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order to address these and other challenges, in 2007 USCIS initiated a
project to transform its operating processes and data systems.

Among other things, the USCIS Transformation Program is designed to
help the agency move away from its current paper-based process to an
electronic environment, and it is expected to result in the development of
a new information systera that will eventually replace the Computer-
Linked Application Information Management System. USCIS plans to
begin implementing portions of the new information system in late 2011,
and estimates that full implementation of the Transformation Program will
be completed by fiscal year 2014. Although USCIS expects the
Transformation Program to improve its ability to share information with
other agencies, it is too early to tell what impact the program will have on
strengthening CBP’s ability to obtain information from USCIS regarding
nonimmigrants’ immigration status or applications for changes in status or
other benefits. We have ongoing work assessing USCIS's transformation
efforts for the House Committee on the Judiciary and the Senate
Committee on Homeland Security and Governmental Affairs, and plan to
report on these efforts later this year.

Conclusions

Identifying and taking enforcement action to address the estimated 4
million to 5.5 million foreign visitors who are estimated to have entered
the United States legally but then overstayed is a daunting task. Given the
government’s finite resources for addressing overstays, competing
priorities, and the magnitude of the estimated overstay population, it is
particularly important that DHS overstay enforcement programs utilize
leading program management practices to plan and execute overstay
programs and effectively assess program results so that corrective actions
can be taken if necessary. By establishing a time frame for assessing the
funding and resources ERO would require to assume some responsibility
for enforcement of civil nonpriority overstay violators and utilizing
assessment findings, as appropriate, ICE could strengthen its planning
efforts for executing its overstay enforcement activities moving forward,
In addition, by establishing mechanisms to measure the outcomes of
programs intended to address overstays in accordance with leading
practices for performance management, CTCEU program managers could
have more specific information with which to make informed decisions as
to what program adjustments might be necessary, if any, to maximize
program effectiveness.

Identifying overstays is challenging, particularly given that, in the absence
of biometric departure data, DHS must rely on biographic information to
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do so. As DHS's ability to accurately identify overstays is largely
dependent on the quality of the alien arrival and departure data CBP
collects, it is important that CBP take steps to ensure these data are as
reliable as possible. By establishing a mechanism to collect biographic I-
94/1-904W exit documentation at land POEs to the extent that benefits
outweigh costs, CBP could better ensure the completeness of alien
departure data. Also, the reliability of leads sent to field offices is
important because ICE has limited resources to investigate a large
population of overstays. By developing and using performance measures
to assess the quality of overstay leads, CTCEU's process for validating
leads could improve and commensurately focus ICE field office resources
on more promising overstay investigations, DHS's ability to share
information between the many governmental entities involved in
administering the nation’s immigration laws also has an impact on the
effectiveness of its efforts to identify and take enforcement action against
overstays. Although the departient has established various mechanisms
to share immigration information, expanding the scope of overstay
lookouts could improve CBP's ability to identify overstays during the
inspection process, and by extension, better position it to take
enforcement action to address overstay violators atterpting to re-enter
the United States.

Recommendations for
Executive Action

To help ICE's execution of overstay enforcement efforts; and improve
assessment of ICE programs that identify and address overstays so that
program adjustments can be made, if necessary; we recormmend that the
Assistant Secretary of Immigration and Customs Enforcement take the
following three actions:

establish a target time frame for assessing the funding and resources ERO
would require in order to assume responsibility for civil overstay
enforcement and use the results of that assessment;

develop outcome-based performance measures—or proxy measures if
program outecomes cannot be captured—and associated targets on
CTCEU’s progress in preventing terrorists and other criminals from
exploiting the nation’s immigration system; and

develop a performance measure for assessing the quality of leads CTCEU
assigns to ICE field offices for investigations, using performance
information already collected by CTCEU.

To increase the completeness of exit information available for the purpose
of identifying overstays, we recommend that the Commissioner of
Customs and Border Protection analyze the costs and benefits of
developing a standard mechanism for collecting 1-94/1-84W forms at land
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POEs, and develop a standard mechanism to collect these forms, to the
extent that benefits outweigh the costs.

To improve information sharing in support of efforts to identify and take
enforcerment action against overstays, we recommend that the Secretary of
Homeland Security direct the Commissioner of Customs and Border
Protection, the Under Secretary of the National Protection and Programs
Directorate, and the Assistant Secretary of Immigration and Customs
Enforcement to assess the costs and benefits of creating biometric and
biographic lookouts for (1) out-of-country overstays of 90 days or less who
entered the country using nonimmigrant business and pleasure visas, and
(2) in-country overstay leads sent to ERO, and create these lookouts, to
the extent that the benefits of doing so outweigh the costs.

Agency Comments
and Our Evaluation

We provided a draft of this report to DHS and the State Department for
their review and comment. On April 11, 2011, we received written
comments on the draft report from DHS, which are reproduced in full in
appendix III. DHS concurred with our five recommendations and
described actions under way or planned to address them. DHS also
provided technical comments, which we incorporated as appropriate.

With regard to our first recoramendation that ICE establish a target time
frame for assessing the funding and resources ERO would require in order
to assume responsibility for civil overstay enforcement and use the results
of that assessment, DHS stated that ICE is in the process of planning for
ERO to assume this responsibility, Specifically, DHS stated that ICE will
identify the resources needed to transition this responsibility to ERO as
part of the Fiscal Year 2013 Resource Aliocation Plan. We believe that
setting a target time for completing funding and resource assessment
efforts would help ICE hold its staff accountable for completing these
efforts. With regard to our second recommendation that ICE develop
outcome-based performance measures or proxy measures and associated
targets for assessing CTCEU’s progress in preventing exploitation of the
nation’s immigration system, DHS stated that ICE plans to consult with
DHS’s national security partners to determine if proxy measures can be
implemented. Establishing performance measures or proxy measures
should help strengthen ICE’s overstay enforcement efforts and assessment
of ICE programs that identify and address overstays.

With regard to our third recommendation that ICE develop a performance

measure for assessing the quality of leads CTCEU assigns to ICE field
offices for investigations, DHS stated that, while the department
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concurred with the recommendation, CTCEU disagreed with our
assessment that the metric it uses to assess the quality of overstay leads—
a sampling of 1 percent of daily leads to correct deficient information and
determine if additional training is needed to correct repetitive errors—is
not sufficient to assess the quality of leads. CTCEU stated that one of the
challenges to developing a metric is that it has to rely on information from
other DHS components to formulate leads, and when that information
becomes more reliable and accurate, CTCEU's leads should also become
more reliable. While we recognize that CTCEU relies on data from various
components to conduct its work and that the quality of its leads is
impacted by the quality of data it uses to formulate them, we continue to
believe that CTCEU could benefit from using information that it already
collects through its sampling process to assess the quality of its leads
against performance measures and monitoring the results of those
measures. Through such assessment and monitoring, we believe CTCEU
could obtain information to adjust its approach in identifying and
assigning leads, as needed, to strengthen its overall overstay enforcement
efforts.

To address our fourth recommendation, that CBP analyze the costs and
benefits of developing a standard mechanism for collecting I-94/1-94W
forms at land POEs, CBP proposed the completion of a cost effective
independent evaluation. CBP also noted that different operating
environments may render a standard mechanism for collecting I-94/1-94W
forms inefficient. We recognize that different operating environments can
effect the efficient collection of these forms, as we have reported, and
believe this would be an important consideration in such an evaluation.
Finally, DHS stated that in response to our fifth recommendation to assess
the costs and benefits of creating biometric and biographic lookouts for
out-of-country overstays of 90 days or less and in-country overstay leads
sent to ERO, that ICE, CBP, and the National Protection and Programs
Directorate will work together to assess the costs and benefits of creating
lookouts for these categories of overstays, and that the results of this
assessment will be used to determine the feasibility of additional program
costs.

The State Department did not have formal comments on our draft report,
but provided technical comments, which we incorporated as appropriate,

As agreed with your offices, unless you publicly announce the contents of
this report earlier, we plan no further distribution until 30 days from the
report date, At that time, we will send copies of this report to the
Secretaries of Homeland Security and State, selected congressional
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committees, and other interested parties. In addition, the report will be
available at no charge on the GAO Web site at http:/www.gao.gov.

If you or your staff have any questions concerning this report, please
contact me at (202) 512-8777, or StanaR@gao.gov. Contact points for our

Offices of Congressional Relations and Public Affairs may be found on the
last page of this report. Key contributors are listed in appendix IV.

CPibinnot 111 S

Richard M. Stana
Director, Homeland Security and Justice Issues
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Appendix I: Scope and Methodology

To determine the extent to which federal agencies take actions to address
overstays, we analyzed program documentation, collected data, and
interviewed officials from the Department of Homeland Security (DHS)
and its components, including U.S. Immigration and Customs Enforcement
(ICE); U.S. Customs and Border Protection (CBP); U.S. Citizenship and
Immigration Services (USCIS); and the United States Visitor and
Iramigrant Status Indicator Technology program(US-VISIT); and the State
Department. In particular, we analyzed ICE documentation, such as
standard operating procedures, memos, and guidance for investigations, to
determine the goals, programs, processes, and systems ICE has
established for the purpose of taking enforcement action against
suspected overstays located within the United States. We also interviewed
ICE officials from the Counterterrorism and Criminal Exploitation Unit
(CTCEU) and Enforcement and Removal Operations (ERQ) headquarters,
and conducted site visits to six JCE Homeland Security Investigations
Special Agent in Charge field offices (located in Seattle, Washington; Los
Angeles, California; San Diego, California; Miami, Florida; New York, New
York; and Newark, New Jersey).' We selected these locations based on (1)
the range in the number of overstays investigations completed by the
offices from fiscal year 2004 through fiscal year 2010; (2) the offices’
geographic location; and (3) the offices’ proximity to CBP ports of entry
(POE) we visited.” While the information we obtained from officials at
these locations cannot be generalized across all 26 Special Agent in Charge
field offices, the visits provided us with the perspectives of ICE officials
responsible for conducting overstay investigations, including their views
on the processes ICE has established for conducting and overseeing these
investigations and any challenges they have faced in investigating overstay
cases. We also assessed the extent to which CTCEU'’s program practices
were consistent with standard practices for program management and
GAO’s Standards for Internal Control in the Federal Government.’

'During our site visit to the Newark, New Jersey Homeland Security Investigations field
office, we also conducted a separate interview with officials from the ERO field office
located nearby.

*We selected this period because CTCEU, formerly called the Compliance Enforcement
Unit, was established by ICE in 2003 and fiscal year 2004 is the first year for which
completed overstay investigations data are ilabl

*See, for example, GAO/AIMD-00-21.3.1 and the Project Management Institute's The
Standard for Program Management © (2006).
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ix I: Scope and

Further, we obtained and analyzed data from ICE's system for tracking
overstay leads on the results of CTCEU’s overstay investigations from
fiscal year 2004 through fiscal year 2010.° In addition, we determined the
extent to which Homeland Security Investigations dedicates investigative
resources to overstay investigations by analyzing data on investigative
hours by case category for fiscal years 2006 through 2010.> We assessed
the reliability of these data by (1) reviewing existing documentation and
documentation we collected on the controls in the systems and the
policies for ensuring data reliability; and (2) interviewing agency officials
who are familiar with the source of the data and internal controls built into
ICE’s systems, as well as the quality assurance steps performed after data
are entered into the systems, We determined that the data were
sufficiently reliable for the purposes of our report.

Moreover, we analyzed documentation, such as field office manuals and
program memos, regarding enforcement actions taken by CBP and the
State Department against out-of-country overstays attempting to be
admitted to the United States or apply for a new visa, We also interviewed
officials from the CBP Office of Field Operations and the State
Department Bureau of Consular Affairs to identify the types of actions
taken against overstays by these agencies and the circumstances in which
these actions occur. We analyzed data provided by CBP on POE
inadmissibilities, and the State Departiment on visa refusals, in order to
quantify the results of actions taken by each agency against overstays from
fiscal year 2005 through fiscal year 2010.° We assessed the reliability of the
data provided by CBF and the State Department by interviewing agency
officials who are familiar with the data systems and the processes used to
collect, record, and analyze the data. We determined that the data were
sufficiently reliable for the purposes of our report.

To determine the extent to which DHS identifies overstays and shares
overstay information among its components and with federal, state, and
local agencies, we analyzed the processes DHS uses to (1) evaluate
suspected overstay records, (2) collect nonimmigrant arrival and

"We analyzed the results of CTCEU overstay investigations starting in fiscal year 2004
because it is the first year for which complete data are available.

*We obtained data on ICE's overstay investigative work hours from fiscal years 2006
through 2010 in order to focus our analysis on a 5-year period.

We analyzed CBP and State Department data from fiscal years 2005 through 2010 because
fiscal year 2005 is the first year for which complete CBP data are available.
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A dix I: Scope and Met!

departure information, and (3) share information on overstays among its
component entities and with other federal, state, and local agencies.” As
part of our effort to evaluate these processes, we compared the processes
established by DHS to criteria in Standards for Internal Control in the
Federal Government.® Furthermore, we reviewed US-VISIT and CTCEU
program documentation—such as standard operating procedures and
guidelines for evaluating overstay records—and analyzed data on the
number of overstays identified and overstay leads processed by US-VISIT
from fiscal years 2005 through 2010 and by CTCEU from fiscal years 2004
through 2010.° We assessed the reliability of the data provided by US-VISIT
and CTCEU by reviewing docuraentation on the data systems’ controls
and specifications, and interviewing US-VISIT and CTCEU officials who
are familiar with the data systems. We determined that the data were
sufficiently reliable for the purposes of our report.

Further, we interviewed officials from US-VISIT, CTCEU, and the DHS
Office of Immigration Statistics about the processes and systems used to
analyze nonimmigrant arrival and departure information and other
immigration records for the purpose of identifying overstays. We also
interviewed officials at CBP Office of Field Operations headquarters and
conducted site visits to three land POEs (located in Blaine, Washington;
San Ysidro, California; and Otay Mesa, California), four sea POEs (located
in Seattle, Washington; Los Angeles/Long Beach, California; Miami,
Florida; and Newark, New Jersey/New York, New York), and five air POEs
(located in Seattle, Washington; Los Angeles, California; Miami, Florids;
Newark, New Jersey; and New York, New York) in order to observe, and
obtain officials’ views on, the processes and systems used by CBP to
inspect passengers and collect nonimmigrant arrival and departure
information. We selected these locations based on (1) the presence of
multiple types of POEs (land, sea, or air) in close proximity to each other;
(2) the locations being geographically dispersed to include POEs on the
eastern and western coasts, as well as on the northern and southern land
borders; and (3) the locations being in close proximity to ICE Homeland

7Durlng the course of our review we determined that state and local law enforcement
actions against overstays were limited and consequently would not be a primary focus of
this report.

EGAOIAIMD-00-21.3.1,
*We analyzed these data from US-VISIT starting in fiscal year 2005 and from CTCEU

starting in fiscal year 2004 because those are the first years for which US-VISIT and CTCEU
have complete data.
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A dix I: Scope and

Security Investigations field offices we visited. Additionally, to assess
DHS's efforts to share overstay information, we reviewed program
documentation from US-VISIT, ICE, and USCIS about applicable
information sharing activities and interviewed officials from different
agencies involved in sharing or receiving overstay information about the
results of these activities. In particular, we interviewed officials from US-
VISIT, ICE, and USCIS to obtain the perspective of agencies responsible
for sharing overstay-related information. Likewise, we also interviewed
State Department officials from the Bureau of Consular Affairs and CBP
officials from the Office of Field Operations headquarters and at the POEs
we visited to obtain the view of agencies responsible for using the shared
information to take enforcement action against out-of-country overstays.
Although we cannot generalize the information obtained during the site
visits to the experience of CBP officials at all POEs, these visits provided
us with valuable perspectives on the mechanisms DHS uses to share
information about overstays and the processes CBP uses to inspect
travelers and collect nonimmigrant information at POEs,

We conducted this performance audit from February 2010 through April
2011, in accordance with generally accepted government auditing
standards. Those standards require that we plan and perform the audit to
obtain sufficient, appropriate evidence to provide a reasonable basis for
our findings and conclusions based on our audit objectives. We believe
that the evidence obtained provides a reasonable basis for our findings
and conclusions based on our audit objectives.
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Appendix II: Department of Homeland
Security Identification of Overstays

The United States Visitor and Immigrant Status Indicator Technology
Program (US-VISIT) is the primary Department of Homeland Security
(DHS) entity responsible for identifying visa and Visa Waiver Program
(VWP) nonimumigrant overstays.' As of November 2010, US-VISIT had 42
government positions and 76 contractor positions responsible for
identifying noniramigrant overstays based on nonimmigrants’ arrival and
departure information collected by DHS's U.S. Customs and Border
Protection (CBP) at ports of entry (POE) and contained in the Arrival and
Departure Information System database, a repository of biometric and
biographic information maintained by US-VISIT. Using this database, US-
VISIT identifies both in-country and out-of-country overstays.

US-VISIT Identification of
In-Country Overstays

To identify in-country overstays, US-VISIT first uses the Arrival and
Departure Information System to generate an automated report that
identifies nonimmigrants whose period of authorized admission has
elapsed but for whom there is no departure record in the Arrival and
Departure Information System. US-VISIT conducts automated and manual
searches of 13 databases for information indicating that any of the
remaining suspected overstays have left the country, have been granted an
adjustment of status, or have a legitimate reason for staying longer than
their authorized periods of admission (e.g., if the person has been granted
asylum status). All suspected overstay leads that do not have records
indicating that the suspected overstays have left the country or that
indicate that they otherwise may remain in the country due to, for
example, a change in status, are sent to the ICE Counterterrorism and
Criminal Exploitation Unit (CTCEU) for further verification. US-VISIT
cannot conclusively confirm that the leads it provides to ICE are overstays
because some information in the various databases it searches may be
incorrect, out-of-date, or missing. To positively identify overstays, ICE
must conduct further review and investigations.

As shown in table 5, from fiscal years 2005 through 2010, US-VISIT
analyzed over 5 million leads and sent over 79,000 leads to CTCEU for
further review.

'US-VISIT is also the primary source for developing overstay rate information for countries,
including those participating in the VWP, However, the Office of Immigration Statistics
within DHS is responsible for releasing this information.
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Security Identification of Overstays

Table 5: ber of Records Pr and identified as Potential Overstays from
Fiscal Years 2005-2010

Number of records identified as

of ds pr p ys and sent to
Fiscal year {rounded to the nearest 100) CTCEU {rounded to the nearest 100)
2005 67,800 1,400
2006 649,500 4,200
2007 733,300 12,800
2008 2,054,300 14,200
2009 620,900 16,400
2010 1,236,400 30,400
Total 5,362,000 79,500

Source US-VISIT information from the TRAC database.

US-VISIT Identification of  To identify out-of-country overstays, US-VISIT conducts manual and
Out-of-Country Overstays automated analyses similar to the processes for identifying in-country
overstays, as shown in figure 8.

Figure 8: US-VISIT Process for Identifying Out-of-Country Overstays

Automated Identification:
+ VWP travelers with 7 or more
overstay days

* Nonimmigrant visa holders
with more than 90 overstay
days*

Exhausted In-country Leads:
in-country leads with more than
90 overstay days exhausted by

CEU

tockout Creation:
o d

Supervisory Review
Passes review

No evidence
found

Manual Search by Analyst:
Uses process generally similar to
that for in-counlry overstays to
search for evidence that traveler
15 npt nadmissible.

Evidence
found

Record Closed

« Biometric

!

Lookout Used to Assist:

1. CBP officers if the overstay
attempts to reenter the United
States at a POE

2. State Department officers if
the overstay applies for a visa

'

Lookout
Results
Tracked

Sousce GAQ analysis of US-VISIT standard operating procedurs manuat

*Nonimmigrant visa holders inciude those traveling on visas for business, pleasure, or medical
treatment.
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Generally, the Arrival and Departure Information System identifies
potential out-of-country overstays and then US-VISIT analysts verify the
status of the suspected overstays through checking information in various
databases. If through this verification process an analyst determines that a
suspected overstay’s actual departure date exceeds his or her authorized
departure date by more than 90 days for nonimmigrant visa holders or by 7
or more days for nonimmigrants traveling under the VWP, the analyst
creates an electronic lookout on the nonimmigrant’s record to notify
federal officials that he or she previously overstayed.” CBP officers use the
lookout to help determine whether the nonimmigrant is eligible for
readmission to the United States, and State Department consular officials
use this information to help determine whether the nonimmigrant is
eligible for a future visa. From fiscal years 2005 through 2010, US-VISIT
created lookouts for about 53,000 suspected of-out-country overstays.

CTCEU Identification of
In-Country Overstay Leads

CTCEU is responsible for identifying and validating overstay leads to be
investigated by the ICE Homeland Security Investigations field offices. At
the beginning of fiscal year 2011, CTCEU had 50 contract analyst and 17
government, including supervisory, positions dedicated to identifying
leads. CTCEU conducts analysis subsequent to that performed by US-
VISIT to identify additional in-country overstays and verify overstay leads
provided US-VISIT. Specifically, CTCEU analyzes (1) in-country visa
overstay leads provided by US-VISIT, (2) in-country VWP overstay leads
provided by US-VISIT, (3) out-of-status students identified in the Student
and Exchange Visitor Information System, and (4) overstay leads based on
data collected from the National Security Entry-Exit Registration System.
CTCEU analysts compare records from these four sources against records
in other databases that contain information on, for example,
nonimmigrants’ applications to change status, to determine whether
nonimmigrants have overstayed and are likely still present in the United
States, Specifically, CTCEU runs 28 different queries in 15 databases to
identify information pertaining to leads. These databases include the same
ones that US-VISIT reviews to identify any newly updated information as
well as additional databases. During this process, CTCEU removes records
of nonimmigrants that have either left the country or changed their status,
identifies nonpriority leads for processing by ICE Enforcement and
Removal Operations, and sends leads that do not have a viable address to

*UJS-VISIT does not process records for noninumigrant visa holders who are suspected of
overstaying by less than 90 days.
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Security Identification of Overstays

contractors to continually monitor for new address information, CTCEU
assigns overstay leads deemed to be valid and of high priority to ICE field
office agents within their geographical area of responsibility for
mandatory investigation.

From fiscal years 2004 through 2010, CTCEU processed over 1,373,000
leads and sent over 38,000 leads to field offices for investigation. Table 6
provides information related to the overstay leads that CTCEU has
processed from fiscal years 2004 through 2010.

Table 6: CTCEU Processing of in-Country Overstay Leads from Fiscal Years 2004-2010

Status of leads 2004 2005 2006 2007 2008 2009 2010 Total
Leads imported 261600 198,600 168,500 197,300 185600 198,300 193,300 1,373,200
Closed leads 239,500 180,900 148,200 166,400 104,600 101,100 103,900 1,044,600
Nonpriority leads sent to Enforcement and 13,800 13,000 15,800 25,100 48,000 85,600 79,700 279,100
Removal Operations

Viable leads assigned 1o field offices for 7,600 4,600 4,300 5,700 5,000 6,100 5,400 38,700
investigation

Nonviable leads sent to contractor for 700 300 300 200 100 8,000 4,900 12,500

continual monitoring

Source: CTCEU LeadTrac dala on overstay leads.
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Appendix III: Comments from the
Department of Homeland Security

U5, Deparunent of Homeland Sucurity
Washinglon, DC 20528
: Homeland
' Security
Apri 11,2011
Richard N. Stana
Director, Homeland Security and Justice
U.S. Government Accountability Office
441 G Srreet, NW
Washington, DC 20548
Re: Comments to Draft Repott, GAO-11-411, “OVERSTAY ENFORCEMENT:

Additional Mechanisms for Colfecting, Assessing, and Sharing Data Could
Swrengthen DHS's Efforts but Would Have Costs™

Dear Mr, Stana:

The Department of Homeland Secumy (DHS) Components with the greatest responsibility for
overstay are U, and Customs (ICE), U.8. Customs and
Border Protection (CBP), md Naumml Protection and Programs Directorate (NPPD). DHS
appreciates the opportunity to review and provide comments to the recommendations in your
feport on overstay enforcement. It is important to note that this report focuses on both in the
identification and enforcement of visa overstays. The report classifies overstays for non-
immigrants who exceed their term of admission (such as a visitor) and those who violate their
status {such as a smdent) This report it comprehensive and provides a good working knowledge
ibout the non-immigrant visa process. ICE, CPB, and NPPD will work individuslly and
sollectively to resolve the issues identified in the report.

The purpose of this audit was to determine the extent to which DHS takes acmm to address
verstays and shares overatay i ion among the Co for border
security and immigration enforeement. In the absence of 2 biometric entry and exit system, DHS
uses verious methods to identify overstays, primarily biographic data and share overstay
information.

The report iltustrates how DHS actions to address enforcement of the estimated overstay
population could be enhanced by improved planning and information sharing, We have
addressed cach recommendstion separately below.

To help ICE’s execution of overstay enforcement efforts and improve assessment of ICE

programs that identify and sddress overstays and allow program adjustments, if necessary, the

Us. Govemrnem Accountability Office (GAQ) recommended that the Assistant Secretary for
and Customs take the following three actions:
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Appendix 1iI: Comments from the Department
of Homeland Security

Recommendation 1: “Egiablish a target timeframe for assessing the funding and resources ERO
would require in order to assume responsibility for civil overstay enforcement and use the results
of that assessment.”

Response: DHS concurs. In June 2010, ICE Director Morton announced his intention to
transition noncriminal overstays from the Counter Tervorism and Criminal Exploitation Unit
(CTCEU) which is part of Homeland Security Investigations (HSI), to ERO. HS! and ERQ are
in the process of planning for this transition, As part of the Fiscal Year 2013 Resource
Allocation Plan, ICE will identify the resources needed to execute this transition,

2: “Develop out: based proxy measures if
Program outcomes cannot be captured-—and associated targets on CTCEU's progress in
preventing terrorists and other criminals from exploiting the nation’s immigration system.”

Respanse: DHS concurs. Due to the nature of “pi
measure is not currently available to capture the success of the CTCEU's abnmy to discourage or
prevent terrorist activity in the United Swes As prevmusly stated, CTCEU's approach to

ting the itation of the i ion system is one that mitrors the precept of the legal
system in that compliance 3o the law is based on deterrence through example. In addition, the
CTCEU prevents exploitation by enacting revisions to immigration policy and U.S. Law
intended to counter identified vuloerabilities. In the meantime, ICE will consult with our
national secarity partners to determine if proxy measures can be implemented to satisfy this

recommendation,

Recommendation 31 “Develop a pcrfcrrmncc meusure for assessmg quamy of leads CTCEU
assigns to ICE field offices for i ions, using already coliected
by CTC!

Response: DHS concurs. Since November 2007, CTCEU has conducted quality reviews by
sampling 1% of daily leads to correct deficient information in the leads it sends to the ficid and
to determine if additional wraining is needed to correct repetitive orrors. ICE believes that this
has contributed to the increase in field arrests since its implementation. The report referenced
this; howevet, it also suggested that this metric is not sufficient to ssscss the quality of overstay
leads. The CTCEU disagrees with this assertion and contends that quality control reviews ensure
dm zhc ficld agenss have the most refiable mformmon available at that time to begin an

fion, One of the to g such & measure is the fact that
CTCEU relics on other Components” information to formulate Ieads. As that information
becomes more reliable and accurate, so will the effectiveness of CTCEU leads, This report
accurately stated 77% of CTCEU Jeads resulted in a finding of “departure,” “in-status,” or “all
lewds exhausted.” Information correlating to these findings is derived from DHS dawbases
refesencing alien departure records, alien application filings, and alien scifireported addresses,
which are frequently inaccurate and unreliable,

The report corvectly stated that a direct correlation could not be attributed to enforcement actions
by conducting quality reviews, The success or outcome of a lead generated by the CTCEU has
many factors that cannot be accounited for by this program, such as the overstay moving without
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A dix IIE: Ci from the
of Homeland Security

notification, dependence on other agencies 1o update their computer systems, and deficiencies in
collected information.

Recommendation 4: “To increase the completeness of exit information available for the
purpose of identifying overstays, we that the Ci s of Custorns and Border
Protection analyze the costs and benefits of developing s standard mechanism for collecting
1-84/1-94W forms at Jend POEs, and develop & standard mechanism to collect these forms, to the
extent that benefits outweigh the costs.”

Response: DHS concurs. A standardized mechanism to colloct 194 and 1-94W departure
information at the land border would be beneficial. CBP would like to propose a cost-effective
independ ion be idered as ive to this ion for identifying the
benefits and risks with fated costs to & ized land border ism for the
collection of the paper 1-94 given the ever-changing land border environment.

Given the different operating environments on the land border, certain factors that would
challenge the efficient collection of this information inchide multiple entries (commuters),

different {students), and the results of future initiatives
{sutomated 1-34). Therefore, it may be premature a¢ this time to develop such & standard
mechanism for a paper process.

Operating environments differ greatly from our southem border ports to the northern border
ports. Standardizing an efficient mecbanism for northem border ports may not be an efficient
mechanism for southern border ponts, and vice versa, Infrustructure constraints, the lack of any
outbound inspection capability, and limited resources are also significant challenges that impact
developing such & mechanism.

CBP works closely with Canada on preliminary efforts to share certain border-crossing data
electronically. This effort could have great poteatial in enhancing the CBP 1-94 information
collection, aithough it is too earty to know its true valne with respect to the collection of 1-94
data. Canada currently assists us with the coliection of paper 1-94s upon departure, which is &
great benefit that we do not have at our southern border ports,

Another factor that 4 the develop: of such g i dsm is an initiative
to automate the 194, eliminating the paper form, which will have a significant impact on exit
control and the coliection of 1-94 data. With this project in its carly stages, it is difficult to
foresee how this may be best integrated into such a mechanism.

Recommendation §: “To improve information sharing in suppert of efforts o identify and take
enforcement action against overstays, we recommend that the Secretary of Homeland Security
direct the Commissioner of Customs and Border Protection, the Undersecretary of the National
Protection and Programs Directorate, and the Assistant Secretary of Immigration and Customs
Enforcement to assess the costs end benefits of creating biometric and biographic lookouts for
{1} out-of-country overstays of 90 days or less who entered the country using nonimmigrant
business and pleasure visas, and (2) in-country overstay leads sent to ERQ, and create these
lookouts, to the extent that the benefits of doing so outweigh the costs.”
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Appendix IIl: Comments from the Department
of Homeland Security

Response: DHS concurs. ICE, CBP, and NPPD will work together to assess the costs and
benefits of creating biometric and biographic lookouts for these categories of overstay, This will
involve a determination of the planning and system development and implementation costs as
compared to the benefit (value-added) these costs may generate. CBP does not anticipate any
cost associated with the analysis and creation of these lookouts as this function is currently
performed by NPPD and ICE. Lookout creation on overstays of less than 96 days would assist
CBP in identifying those that may have violated their terms of prior admission. These lookouts
could also be used for analysis in determining whether an individual requires additional
screening, including whether an alien’s visa is void pursuant to INA 222(g). The resuits of this
assessment will be used to determine the feasibility of additional program costs.

DHS concurs with the five GAO recommendations. DHS is taking the necessary actions to
address each recommendation. Thauk you for the ©opportunity to comment on this Draft Report,
We look forward to working with you on future Homeland Security issues.

Sincerely,

H. Crumpacker

Director
Departmental GAO/OIG Liaison Office
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Chairman Lieberman, Ranking Member Collins, distinguished members of the
Committee; thank you for the opportunity to provide this testimony. As President of the
National Treasury Employees Union (NTEU), I have the honor of leading a union that represents
over 24,000 Customs and Border Protection (CBP) Officers and trade enforcement specialists
who are stationed at 331 land, sea and air ports of entry (POEs) across the United States. CBP
employees’ mission is to protect the nation’s borders at the ports of entry from all threats while
facilitating legitimate travel and trade. CBP trade compliance personnel enforce over 400 U.S.
trade and tariff laws and regulations in order to ensure a fair and competitive trade environment
pursuant to existing international agreements and treaties, as well as stemming the flow of illegal
contraband such as child pornography, illegal arms, weapons of mass destruction and laundered
money. CBP is also a revenue collection agency, processing approximately 25.8 million trade
entries a year at the POEs and collecting an estimated $29 billion in federal revenue in 2009,

LAND PORTS OF ENTRY

The U.S. has more than 4,000 miles of land border with Canada and 1,993 miles of land border
with Mexico. Most travelers enter the U.S. through the nation’s 166 land border ports of entry. About
two-thirds of travelers are foreign nationals and about one-third are returning U.S. citizens. The vast
majority arrive by vehicle. The purpose of the passenger primary inspection process is to determine if
the person is a U.S, citizen or alien, and if alien, whether the alien is entitled to enter the U.S. In
general, CBP Officers are to question travelers about their nationality and purpose of their visit, whether
they have anything to declare, and review the travel documents the traveler is required to present.

Each day CBP Officers inspect more than 1.1 million passengers and pedestrians, including
many who reside in border communities who cross legally and contribute to the economic prosperity of
our country and our neighbors. At the U.S. land borders, approximately two percent of travelers
crossing the border are responsible for nearly 48 percent of all cross-border trips. At the land ports,
passenger primary inspections are expected to be conducted in less than one minute. According to CBP,
for regular lanes the average inspection time per vehicle is 30 to 45 seconds during which CBP Officers
should handle documents for all vehicle occupants and, if necessary, detain and transfer suspected
violators to secondary inspection. For FAST truck lanes, the average processing time is 15 to 20
seconds. (“CBP: Challenges and Opportunities” Memo prepared by Armand Peschard-Sverdrup for:
Mexico’s Ministry of the Economy: U.S.-Mexico Border Facilitation Working Group. January 2008,
page 5.)

In fiscal 2010, CBP Officers and CBP Agriculture Specialists at the 331 POEs inspected 352
million travelers and more than 105.8 million conveyances——cars, trucks, buses, trains, vessels and
aircraft. Out of the total 331 official POEs, currently only 24 major land POEs are situated on the
Mexico-U.S. border: six in California, seven in Arizona, one in New Mexico and ten in Texas. On the
Canadian-U.S, border there are 150 land POEs. Land POEs have a series of dedicated lanes for
processing commercial traffic, passenger vehicles, pedestrians and in some cases rail crossings.

Between the U.S. and Mexico, 68.4 percent of the total commercial two-way truck trade
flow crossed through three land POEs—Laredo, El Paso and Otay Mesa. In rail traffic, trade is
heavily concentrated (97.8%) in five rail POEs—Laredo, Eagle Pass, El Paso, Nogales, and
Brownsville (Facilitating Legal Commerce and Transit. 2009 Memo prepared by Armand
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Peschard-Sverdrup for the Pacific Council/COMEXI Joint Task Force on Re-thinking the
Mexico-U.S. Border: Seeking Cooperative Solutions to Common Problems, page 2).

Each year, 45 million vehicles cross into the United States from Canada. Most of the
trucks use 22 principal border crossings. By 2020, the volume of truck traffic is projected to
grow to 19.2 million per year, an increase of 63% from 11.8 million in1999. The six highest-
volume crossings on the Canada-U.S. border handled almost 90%of the value and three-quarters
of the tonnage and truck trips. According to the most recent data NTEU has, the six highest
U.S.-Canada POEs are Ambassador Bridge (Detroit, Michigan), Peace Bridge (Buffalo, New
York), Blue Water Bridge (Michigan), Lewiston-Queenston Bridge (New York), Blaine
(Washington), and Champlain (New York). (Truck Freight Crossing the Canada-U.S. Border.
September 2002, page 2, 6.)

Preventing the flow of arms, drugs, other contraband, pirated merchandise, and
undeclared cash, and invasive agricultural items, while at the same time facilitating trade and the
legal movement of people as efficiently as possible is a daily challenge for CBP Officers and
Agriculture Specialists at the land POEs.

CBP STAFFING AT THE PORTS OF ENTRY

In October 2009, the Southwest Border Task Force, created by Homeland Security
Secretary Janet Napolitano, presented the results of its staffing and resources review in a draft
report. This draft report recommends the “federal government should hire more Customs [and
Border Protection] officers.” The report echoes the finding of the Border-Facilitation Working
Group. (The U.S.~Mexico Border Facilitation Working Group was created during the bilateral
meeting between President George W. Bush and President Felipe Calderon held in Merida in
March 2007.) “In order to more optimally operate the various ports of entry, CBP needs to
increase the number of CBP Officers. According to its own estimate, the lack of human
resources only for the San Ysdiro POE is in the “hundreds”™ and the CBP Officer need at all ports
of entry located along the border with Mexico is in the “thousands.” (“CBP: Challenges and
Opportunities” a memo prepared by Armand Peschard-Sverdrup for Mexico’s Ministry of the
Economy: U.S.-Mexico Border Facilitation Working Group, January 2008, pages 1 and 2.) It
should be noted that the number of inspection booths at San Ysidro POE will increase from 24
booths to 63 inspection booths in the near future.

The Administration’s FY 2012 budget requests funds for 21,186 CBP Officer positions--
an increase of 409 over FY2011, but still 108 officers below the FY 2009 level of 21,294 CBP
Officer positions. NTEU is disappointed that the FY 2012 budget request includes no significant
increase in frontline CBP Officer or CBP Agriculture Specialist positions. After a net decrease
of over 500 CBP Officer positions between 2009 and 2011, CBP is seeking appropriated funding
to “support 300 CBP Officers above the FY 2011 Budget and additional canine assets to the Port
of Entry operations,” despite independent studies that state that CBP is understaffed at ports of
entry by thousands of officers.

Of particular concern to NTEU in the FY 2012 budget request, is the decrease of $20
million in funding for inspectional overtime at the air, land and sea ports of entry. CBP states
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that “proposed efficiency will require POE[s] to reduce overtime spending during periods of
increased workload, including but not limited to, the annual peak summer seasons at our
Nation’s air and seaports.”

Overtime is essential when staffing levels are low to ensure that inspectional duties can
be fulfilled, officers have sufficient back-up and wait times are mitigated. This is one reason
why Congress authorized a dedicated funding source to pay for overtime-- customs user fees
pursuant to Title 19, section 58¢ (f) of the U.S. Code. CBP collects user fees to recover certain
costs incurred for processing, among other things, air and sea passengers, and various private and
commercial land, sea, air, and rail carriers and shipments.

The source of these user fees are commercial vessels, commercial vehicle, rail cars,
private aircraft, private vessels, air passengers, sea passengers, cruise vessel passengers, dutiable
mail, customs broker and barge/bulk carriers. These fees are deposited into the Customs User
Fee Account. User Fees are designated by statute to pay for services provided to the user, such
as inspectional overtime for passenger and commercial vehicle inspection during overtime shift
hours. In addition, APHIS user fees and immigration user fees also fund “fee-related” inspection
costs. User fees have not been increased in years and some of these user fees cover only a
portion of recoverable fee-related costs. For example, CBP collects the extraordinarily low fee
of $437 at arrival of a commercial vessel to a port to recover personnel and other costs to process
and inspect the vessel’s crew and cargo. This fee, however, is capped at $5955 per calendar
year; no matter how many times the commercial vessel enters a port that year. This fee was last
raised from $397 to $437 in 2007, but the cap has remained at $5955 since 1986. Another
example of an extraordinarily low user fee is the fee paid by railcar owners of $8.25 per car at
arrival for processing and inspection, but the fee is capped at $100 per railcar per calendar year.

CBP is seeking legislation to lift the exemption of passengers arriving from Canada,
Mexico, most of the Caribbean Islands and U.S. territories from payment of the $5.50 per arrival
fee for air and sea traveler processing and inspection. NTEU supports lifting these user fee
exemptions allowing CBP to more fully recover the costs of passenger processing and
inspection, but believes that Congress should review all user fees collected by CBP with an eye
to more fully recovering CBP’s costs of these services to the user.

One example on how the lack of user fee revenue inhibits CBP enforcement in a
maritime environment is in the state of Maine that has approximately 5300 actual miles of
seacoast exposed to the Atlantic Ocean when taking into account all of Maine’s seacoast inlets
and islands. CBP has determined that it will send only one officer to conduct inspections of
private — and often, commercial — vessels as a means to reduce cost and avoid overtime. In many
cases, a lone CBP Officer is required to approach and enter vessels having numerous persons,
weapons, and other unknown factors on board. A solo boarding Officer is unable to conduct any
cargo or personnel inspections, due to the size of the vessel, the number or persons aboard, or the
need to enter confined spaces. Everything from private vessels to oil tankers are not properly
inspected due to CBP not sending a sufficient number of Officers to do so. In order to properly
inspect vessels--private, commercial, or aircraft--a CBP Officer needs to properly check
manifests, product labeling, country of origin, and so forth, to assure regulatory compliance,
proper collection of fees, assessment of penalties, and rejection of non-compliant cargo, Should
a CBP Officer conducting an inspection solo detect a radiation source on a vessel, they have no
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means to secure the vessel, its personnel, and conduct proper inspections, notifications, or
contact support services for isotope identification. Nationwide, the private vessel program
operates on the “honor system” and serves little purpose as a deterrent to illegal entry or the
importation or exportation of contraband, WMD, terrorist activity, or undocumented personnel.

BORDER VIOLENCE AT U.S.-MEXICO LAND PORTS

In the past five years, a new challenge also confronts CBP personnel at the southwest
land POEs. An epidemic of violence has erupted right across the U.S. southern border in Mexico
due to an increase in Mexican drug cartel activity there and the crackdown on drug and human
traffickers by the Mexican government. Drug violence in northern Mexico has skyrocketed with
more than 35,000 killed over the last five years. This violence is fueled by arms smuggling and
bulk cash drug proceeds transiting south from the U.S. The incidence of violence is escalating
daily at or near U.S.-Mexico POEs.

NTEU is providing information to Congress and the Administration to help assess
security equipment and other needs to address the increased threat to CBP personnel at the
southern border. Safety of CBP Officers at the ports of entry is a major concern. Appropriate
facilities, staffing and equipment are necessary at the southern land ports to ensure CBP
Officers’ safety.

The FY 2010 DHS funding bill included $8.1 million for 65 CBP Officers and 8 support
staff positions to be dedicated to “Combating Southbound Firearms and Currency Smuggling.”
NTEU believes that this staffing increase remains insufficient to address the staffing needs at
southern ports of entry. Outbound enforcement remains a particular challenge. For example,
according to the Government Accountability Office (GAO), “from March 2009 through February
22, 2011...CBP Officers seized about $67 million in illicit bulk cash leaving the country at land
POE:s.. . the National Drug Intelligence Center estimates that criminals smuggle $18 billion to
$39 billion a year across the southwest border, and that the flow of cash across the northern
border with Canada is also significant.” (DHS Progress and Challengers in Security the U.S.
Southwest and Northern Borders, GAO-11-508T, page 7.)

CHALLENGES WITH FACILITATING LEGAL TRADE VS, STOPPING ILLICIT
FLOW OF MONEY, GUNS AND DRUGS

Cross-border commercial operators are acutely concerned about wait times and costs of
delay at the land POEs. Wait times differ across POEs and vary depending on whether the
congestion involves pedestrians, passenger vehicles, trucks or railcars and whether the ports
participate in expedited crossing programs such as SENTRI for people or FAST (Free and
Secure Trade) lanes for trucks and railcars that are certified as compliant with the Customs Trade
Partnership Against Terrorism (C-TPAT) agreement. Wait times also vary with the day of the
week and the time of day and holidays on either side of the border. Currently, not all available
lanes are staffed to capacity. Antiquated port infrastructure and CBP personnel staffing shortages
contribute directly to wait times at the land POEs.

NTEU believes that there is no way you can speed up the inspection process in which
CBP Officers are currently conducting primary inspections in 30 to 40 seconds without
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increasing staffing. NTEU’s position was confirmed by the October 2009 draft report of the
Southwest Border Task Force created by Homeland Security Secretary Janet Napolitano that
recommends the “federal government should hire more Customs [and Border Protection]
officers.”

The report echoes the finding of the Border-Facilitation Working Group. (The U.S.—
Mexico Border Facilitation Working Group was created during the bilateral meeting between
President George W. Bush and President Felipe Calderon held in Merida in March 2007.) “In
order to more optimally operate the various ports of entry, CBP needs to increase the number of
CBP Officers. According to its own estimate, the lack of human resources only for the San
Ysdiro POE is in the “hundreds” and the CBP Officer need at all ports of entry located along the
border with Mexico is in the “thousands.” (“CBP: Challenges and Opportunities™ page 1 and 2.
Memo prepared by Armand Peschard-Sverdrup for: Mexico’s Ministry of the Economy: U.S.-
Mexico Border Facilitation Working Group. January 2008.)

In 2007, in a GAO report entitled Border Security: Despite Progress, Weaknesses in
Traveler Inspections Exist at Qur Nation’s Ports of Entry (GAO-08-219), GAO found that:

o CBP needs several thousand additional CBP Officers and Agriculture Specialists at its
ports of entry.

s Not having sufficient staff contributes to morale problems, fatigue, and safety issues for
CBP Officers.
Staffing challenges force ports to choose between port operations and providing training.
CBP’s onboard staffing level is below budgeted levels, partly due to high attrition, with
ports of entry losing officers faster than they can hire replacements.

The conclusions of this report echo what NTEU has been saying for years and, in order to
assess CBP Officer and CBP Agriculture Specialists staffing needs, Congress, in its FY 07 DHS
appropriations conference report, directed CBP to submit by January 23, 2007 a resource
allocation model for current and future year staffing requirements.

In July 2007, CBP provided GAO with the results of the staffing model. The GAO
reported that “the model’s results showed that CBP would need up to several thousand
additional CBP officers and agricultural specialists at its ports of entry.” (See GAO-08-
219, page 31) And the Washington Post reported that “the agency needs 1,600 to 4,000 more
officers and agricultural specialists at the nation's air, land and sea ports, or a boost of 7 to 25
percent.” (November 6, 2007)

The staffing model reinforces the findings of the Border Facilitation Working Group--
“when you look at the budgets that are normally handed out to CBP to POEs, one can conclude
that this unit has been traditionally under-funded.” (See CBP; Challenges and Opportunities,
page 1.) To date, however, it is NTEU’s understanding that CBP’s POE staffing model has not
been made public or even available for Congress to review.
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IMPACT OF STAFFING SHORTAGES

According to GAO, "At seven of the eight major ports we visited, officers and
managers told us that not having sufficient staff contributes to morale problems, fatigue,
lack of backup support and safety issues when officers inspect travelers--increasing the
potential that terrorists, inadmissible travelers and illicit goods could enter the country.”
(See GAO-08-219, page 7.)

"Due to staffing shortages, ports of entry rely on overtime to accomplish their
inspection responsibilities. Double shifts can result in officer fatigue...officer fatigue
caused by excessive overtime negatively affected inspections at ports of entry. On
occasion, officers said they are called upon to work 16-hour shifts, spending long stints
in primary passenger processing lanes in order to keep lanes open, in part to minimize
traveler wait times. Further evidence of fatigue came from officers who said that CBP
officers call in sick due to exhaustion, in part to avoid mandatory overtime, which in
turn exacerbates the staffing challenges faced by the ports.” (See GAO-08-219, page 33.)

Staffing shortages have also reduced the number of CBP Officers available to conduct
more in depth secondary inspections. In the past, there were three inspectors in secondary
processing for every one inspector in primary processing. Now there is a one to one ratio. This
has resulted in a dramatic reduction in the number of illegal cargo seizures. For example, at the
Port of Sweet Grass, Montana, from 2000 through 2007, there has been a 59% reduction in the
number of seizures of illegal drugs, hazardous imports and other contraband. Port-by-port
seizure data is deemed law enforcement sensitive and it is now very difficult to compare number
of seizures at a port from year to year.

Without adequate personnel at secondary, wait times back up and searches are not done
to specifications. This is a significant cargo security issue. A full search of one vehicle for
counterfeit currency will take two officers on average a minimum of 45 minutes. Frequently,
only one CBP Officer is available for this type of search and this type of search will then take
well over an hour.

Finally, NTEU has been told that when wait times in primary inspection becomes
excessive in the opinion of the agency, CBP Officers are instructed to query only one occupant
of a vehicle and to suspend COMPEX (Compliance Enforcement Exams) and other automated
referral to secondary programs during these periods. This is an improvement over the past
practice of lane flushing, but is still a significant security issue. Also, when primary processing
lanes become backed up, passenger vehicles are diverted to commercial lanes for processing

NTEU has heard of several examples of how staffing shortages affect land ports in Maine
that has 293 miles of densely wooded land border with Quebec, Canada. Along this expanse are
the so-called “Woods Ports” that handle hundreds of vehicles a day. At the Woods Ports of St.
Juste, St. Zacharie, St. Aurelie, St. Pamphile, and Estcourt Station only one CBP Officer staffs a
shift. This one Officer staffing violates CBP policy and standard law enforcement assignment
practices, prohibits any secondary inspections, places CBP Officers in extreme danger, and
endangers our national security. With help in some cases two hours away, a lone CBP Officer
confronted by terrorists or other illegal persons attempting to enter the U.S., has little opportunity
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to prevail. Nor can a lone Officer conduct required monitoring of potential absconders, make
ENFORCE entries, or perform many of the other duties that CBP requires.

These are just a few examples of how CBP staffing shortages affect U.S. national
security. Again, NTEU concurs with the October 2009 Homeland Security Advisory Council
Southwest Border Task Force Draft Report that calls on Congress to authorize funding to
increase staffing levels for CBP Officers. NTEU urges Congress to authorize funding for CBP
Officers and CBP Agriculture Specialists at the levels specified in CBP’s own workforce staffing
model, in addition to funding an increase in CBP Officer staffing needed to expand outbound
inspection and address the increasing violence at the U.S.-Mexico border.

NTEU also strongly supports legislation expected again to be reintroduced shortly by
Representative Silvestre Reyes (D-TX) entitled “Putting Our Resources Towards Security
(PORTS) Act.” Representative Reyes’ PORTS Act would authorize 5,000 additional CBP
Officers and 1,200 additional CBP AS new hires, in addition to 350 border security support
personnel at the nation’s 331 official ports of entry over the next five years. In addition, the bill
authorizes funding for infrastructure improvements at the existing ports of entry to repair and
improve the gateways into our country.

CBP AGRICULTURE SPECIALIST STAFFING

In 2008, NTEU was certified as the labor union representative of CBP Agriculture
Specialists as the result of an election to represent all Customs and Border Protection employees
that had been consolidated into one bargaining unit by merging the port of entry inspection
functions of Customs, INS and the Animal and Plant Inspection Service as part of DHS’ One
Face at the Border initiative,

According to GAO-08-219 page 31, CBP’s staffing model “showed that CBP would
need up to several thousand additional CBP Officers and agriculture specialists at its ports of
entry.” And GAO testimony issued on October 3, 2007 stated that, “as of mid-August 2007,
CBP had 2,116 agriculture specialists on staff, compared with 3,154 specialists needed,
according to staffing model.” (See GAO-08-96T page 1.)

CBP FY 2012 budget request includes funding for 2,394, CBP Agriculture
Specialists, 760 short of those needed, according to CBP’s own staffing model.

Also, NTEU continues to have concerns with CBP’s stated intention to change its staffing
model design to reflect only allocations of existing resources and no longer account for optimal
staffing levels to accomplish their mission.

Finally, NTEU strongly supports Section 805 of S. 3623, a bill introduced in the Senate
in 2009 that, through oversight and statutory language, makes clear that the agricultural
inspection mission is a priority. The legislation increases CBP Agriculture Specialist staffing,
and imposes an Agriculture Specialist career ladder and specialized chain of command.

END ONE FACE AT THE BORDER
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In 2003, DHS created a new Customs and Border Protection Officer position and
announced the “One Face at the Border” initiative that purportedly unifies the inspection process
for travelers and cargo entering the United States. In practice, the major reorganization of the
roles and responsibility of the inspectional workforce as a result of the One Face at the Border
initiative has resulted in job responsibility overload and dilution of the customs, immigration and
agriculture inspection specializations and in weakening the quality of passenger and cargo
inspections.

NTEU believes the One Face at the Border initiative has failed to integrate the different
border functions it sought to make interchangeable, because they are not. The Customs,
Immigration and Agriculture functions performed at our borders enforce different laws and
require different training and skills. Consolidating Immigration and Customs inspection
functions has caused logistical and institutional weakness resulting in a loss of expertise in
critical homeland security priorities.

For these reasons, NTEU urges CBP to reinstate Customs and Immigration
specializations, as it did with the Agriculture specialization, at the POEs. The “One Face”
initiative should be ended, customs and Immigration specializations should be reestablished
within CBP, and overall CBP inspection staffing should be increased.

NTEU suggests that the Committees include the following provision in any upcoming
CBP authorization.

SEC. __. ESTABLISHMENT OF SPECIALIZED CBP OFFICER OCCUPATIONS.--The
Secretary of Homeland Security shall establish within the Bureau of Customs and Border
Protection two distinct inspectional specialization occupations for Customs and Border
Protection Officers at the air, sea and land ports of entry: an immigration inspection
specialization and a customs inspection specialization.

RATIO OF CBP SUPERVISORS TO FRONTLINE CBP OFFICERS

NTEU continues to have concerns that CBP is continuing to increase the number of
supervisors when a much greater need exists for new frontline hires. In terms of real numbers,
since CBP was created, the number of new managers has increased at a much higher rate than the
number of new frontline CBP hires. According to GAO, the number of CBP Officers has
increased from 18,001 in October 2003 to 18,382 in February 2006, an increase of 381 officers.
In contrast, GS 12-15 CBP supervisors on board as of October 2003 were 2,262 and in February
2006 there were 2,731, an increase of 462 managers over the same of time. This is a 17%
increase in CBP managers and only a 2% increase in the number of frontline CBP Officers.
(See GAO-06-751R, page 11).

In Maine, for example, the current ratio is approximately 1 to 8 of management to
frontline employees. Despite the tremendous increase in supervision and management, at all but
three major Maine ports of entry, the port directors and supervisors continue to work only day
and evening shifts and refuse to staff midnight shifts, instead instructing officers who need
assistance to call one of the three major ports if a supervisory decision or action is required.
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In 2009, CBP reports that there were 19,726 CBP Officers of which 16,360 were
bargaining unit frontline employees--a ratio of one supervisor for every five CBP Officers. And
according to CBP data, in 2009, the number of CBP Agriculture Specialists was 2,277, of which
312 were non-frontline supervisors--a ratio of one supervisor for every six CBP Agriculture
Specialists. The tremendous growth in CBP managers and supervisors at the POEs has come at
the expense of front line national security preparedness and frontline positions. Also, these
highly paid management positions are exacting a needless level of expense upon the CBP
budget.

TRADE ENFORCEMENT AND COMPLIANCE STAFFING

When CBP was created, it was given a dual mission of safeguarding our nation’s borders
and ports as well as regulating and facilitating international trade. It also collects import duties
and enforces U.S. trade laws. In 2005, CBP processed 29 million trade entries and collected
$31.4 billion in revenue. In 2009, CBP collected $29 billion—a drop of over $2 billion in
revenue collected. Since CBP was established in March 2003, there has been no increase in CBP
trade enforcement and compliance personnel and again, the FY 2012 budget proposes no
increase in FTEs for CBP trade operations personnel.

In effect, there has been a CBP trade staffing freeze at March 2003 levels and, as a result,
CBP’s revenue function has suffered. Recently, in response to an Import Specialists staffing
shortage, CBP has proposed to implement at certain ports a tariff sharing scheme. For example,
because CBP has frozen at 984 nationwide the total number of Import Specialist positions, CBP
is reducing by 52 positions (from 179 to 127) the number of Import Specialists at the New York
City area ports and shifting those positions to other ports. To address the resultant shortage of
Import Specialists at New York area ports, CBP is implementing tariff sharing between the port
of New York/Newark and JFK airport. Currently, each port (Newark and JFK) processes all
types of entries and all types of commodities via the Harmonized Tariff Schedule (HTS).

The reduction in trade personnel has resulted in each port being assigned only parts of the
HTS and each port only processing half the commodities entering its port. Tariff sharing
presents a number of operational problems with regard to trade personnel performing cargo
exams on merchandise that is unloaded at the port of Newark, but the only commodity teams that
are trained to process it are at JFK and, vice versa, when merchandise that can only be processed
in Newark, is unloaded at JFK. CBP proposes that instead of physical examinations of the
merchandise, digital photos can be exchanged between the ports. This is a short-sighted solution
that shortchanges taxpayers, trade compliant importers, and the federal treasury.

One example of how CBP staffing decisions affect CBP’s trade facilitation mission is at
the POE at Belfast, Maine. According to NTEU members, CBP no longer staffs the Port of
Belfast, Maine allowing, in many cases, cargo vessels to proceed without inspection. This
violates 19 CFR 101.2, 101.3, and 101.6 and places an unnecessary burden on the trade
community by requiring its agents to now travel to Bangor to clear their cargo and paperwork.
This also requires dispatching one or more officers to Belfast and Searsport from Bangor for
each arrival as opposed to having an Officer immediately available at the port as required under
the Code of Federal Regulations.
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Because the Belfast POE is effectively closed, i.e., there is no immediate presence of a
CBP Officer to accomplish commercial and private vessel inspections, CBP is incurring
increased travel and overtime costs, the trade community is needlessly burdened, and national
security is threatened. Also, Searsport, which was previously served by the Belfast POE, is
likewise being adversely impacted.

The FY 2012 budget requests funding for CBP’s enforcement program to “prevent trade
in counterfeit and pirated goods, and enforce exclusion orders on patent-infringing and other
Intellectual Property Rights violative goods.” This request, however, includes no increase in
CBP trade operations and enforcement staff at the POEs to implement this trade enforcement
program.

RECRUITMENT AND RETENTION ISSUES

NTEU is pleased to commend Congress and the Department for addressing two major
CBP Officer recruitment and retention challenges-—lack of law enforcement officer retirement
status and a lower rate of journeyman pay than most other federal law enforcement occupations.
In July 2006, Congress extended enhanced retirement prospectively to CBP Officers and in
October 2009, CBP announced an increase in the rate of CBP Officer and CBP Agriculture
Specialists journeyman pay from GS-11 to GS-12.

According to GAO, however, up to 1,200 CBP Officers a year are lost to attrition and
current hires are not keeping pace with this attrition rate. NTEU expects that the extension of
enhanced retirement and increasing journeyman pay will help to attract and recruit new hires to
keep pace with attrition and achieve staffing levels currently authorized. Since it usually takes
about 1 1/2 years to recruit, hire and train a CBP Officer, however, Congress needs to increase
CBP Officer staffing levels now to keep pace with current attrition rates.

NTEU commends the Department for increasing journeyman pay for CBP Officers and
Agriculture Specialists. Many deserving CBP trade and security positions, however, were left out
of this pay increase, which has significantly damaged morale. NTEU strongly supports
extending this same career ladder increase to additional CBP positions, including CBP trade
operations specialists and CBP Seized Property Specialists. The journeyman pay level for the
CBP Technicians who perform important commercial trade and administration duties should also
be increased from GS-7 to GS-9.

INFRASTRUCTURE ISSUES

“The average land POE is 40-45 years old. Urban sprawl has enveloped some of these
ports, rendering them effectively landlocked...Over time, eroding infrastructure and limits on the
availability of land — along with projected growth in the legal movement of goods and people
stemming from the continued deepening of economic integration — will require both
governments to erect new infrastructure.” (See Facilitating Legal Commerce and Transit by
Armand Peschard-Sverdrup, page 4).
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Infrastructure issues vary from port to port. NTEU does not dispute that the
infrastructure problems at the POEs need to be addressed. But all port infrastructure solutions,
including constructing additional 24 hour port facilities, will take years to achieve. What is
necessary today is to staff all existing lanes and to start now to recruit additional personnel to
staff proposed new lanes to capacity. Without adequate staffing to achieve this, excessive
overtime practices, as well as increased wait times, will continue.

For example, “Congress allocated $184 million to double the size of the Mariposa Port of

Entry in western Nogales through the American Recovery and Reinvestment Act, also known as
the stimulus package. But it did not set aside money to hire the 150 additional officers needed to
fully staff the port when it's completed in three years. Already, time-consuming searches and
seizures at the three busy Nogales ports mean there aren't enough inspectors to keep all the lanes
open - resulting in waits of up to four hours to cross the border on holiday weekends or during
the winter produce season. Without more officers, the four-year upgrade of the port could be a
waste.” (New Lanes at Border Face Lack of Staffing, Arizona Daily Star, February 27, 2011.)

Also, the observations and suggestions of frontline CBP Officers should be taken into
account when planning new infrastructure solutions. For example, since before 9/11, the lack of
a manned egress point for the Cargo Inspection facility at the Port of Blaine has been noted by
numerous port runner incidents. After years of lobbying by Officers, Blaine has a manned egress
booth, but it is not staffed 24/7, and the CBP Officer assigned to the exit booth has no way to
physically stop a vehicle and driver who want to run the port. There are no gates, no tire
shredders, or deployable bollards at the new egress point. Pulling into secondary is still largely
dependent on the honor system. This new manned egress point intercepts the lost drivers, and
the drivers who can’t understand instructions from the primary officer, but it doesn't stop
deliberate port runners.

TECHNOLOGY ISSUES

Customs and Border Protection relies on technology to process border crossings both
inbound and outbound with greater efficiency and speed. To compensate for the inadequacy of
personnel at land POEs, CBP is relying more on technology, such as Radiation Portal Monitors
(RPM) and Radio Frequency Identification (RFID). According to GAO, however, “as of March
2011, license plate readers were available at 48 of 118 outbound lanes on the southwest border
but none of the 179 outbound lanes on the northern border.” (DHS Progress and Challengers in
Security the U.S. Southwest and Northern Borders, GAO-11-508T, page 7.)

Technological advances are important, but without the training and experience,
technology alone would have failed to stop the millennium bomber at Port Angeles, Washington.
Today, primary processing is increasingly dependent on technology. CBP Officers are instructed
to clear vehicles within thirty seconds. That is just enough time to run the license through the
plate reader and check identifications on a data base. If the documents are in order the vehicle is
waived through. The majority of a CBP Officers’ time is spent processing 1-94s, documents non-
resident aliens need to enter the U.S.
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Also, technology improvements can’t overcome deficiencies in equipment and in port
infrastructure. For example, DHS recently touted as a money-saving effort the transferring
excess [T equipment within the Department rather than buying new equipment. NTEU has
learned that at the El Paso cargo facility, CBP Officers “barely get by with the old computers”
they inherited three months ago when the facility received newer, yet used, computers handed
down from the CBP training facility in Artesia, NM. It is questionable if this practice is efficient
or effective.

Also, expedited inspection programs, such as FAST, work very well for the participants
in these programs in that their clearance process is reduced. CBP, however, needs a higher level
of verification of FAST participants because of the higher risk their expedited clearance creates.
For example, at the Blaine POE, many of CBP Officer’s narcotics seizures have come out of
FAST approved Carriers and Consignees. Expedited inspection programs such as FAST and C-
TPAT, require additional CBP Officers to conduct these verifications.

Finally, NTEU is closely monitoring the contemplated expansion of the Global Entry
kiosk technology that is being piloted at the international airports and urges the Committee to
also do so. It is our understanding that CBP plans to expand this program beyond U.S., Mexican
nationals with a border crossing card, Canadian and Dutch citizens, and Legal Permanent
Residents to additional countries, such as the UK., South Korea, Germany and Japan and to
holders of other visas types, such as holders of L1 (non-immigrant work visas) and E1 (treaty
trader visitor) of various countries. Also, holders of F1 and J1 (students/researchers and their
immediate family) from Holland are now eligible to apply for the Global Entry card. Please note
that a Global Entry card holder never has to talk to a CBP Officer upon entering the U.S, from
abroad (unless they are randomly chosen by COMPEX for a mandatory random check)—instead
they are processed by an automated Global Entry kiosk, pick up their luggage and go directly to
an airport exit without any interaction with CBP inspection officials.

NTEU also has concerns about the reported reduction of the time allotted for interviews
of applicants for Global Entry cards by CBP Officers, the loosening of the vetting process to
allow some individuals with misdemeanor convictions to be eligible, and the automatic
enrollment of Global Entry cards to NEXUS card holders and the exemption of these card
holders of the $100 processing fee—a fee that does not nearly cover the cost of processing the
application and staffing the vetting, interviewing and issuance of these cards in this time of fiscal
constraints. And Global Entry cards are good for five years.

NTEU RECOMMENDATIONS

As noted by DHS’s own Advisory Council, for too long, CBP at the POEs has been unfunded
and understaffed. DHS employees represented by NTEU are capable and committed to the varied

missions of the agency from border control to the facilitation of trade into and out of the United States.

They are proud of their part in keeping our country free from terrorism, our neighborhoods safe from
drugs and our economy safe from illegal trade. The American public expects its borders and ports be
properly defended.
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Congress must show the public that it is serious about protecting the homeland by:

e increasing both port security and trade enforcement staffing at the Ports of Entry
to the level recommended by the draft September 2009 Homeland Security
Advisory Council Report and Recommendations;

o fully staffing all existing lanes and booths at the POEs to capacity;

¢ ending the One Face at the Border initiative by reestablishing CBP Officer and
CBP Agriculture Specialist inspection specialization;

o extending career ladder pay increases to additional CBP personnel including CBP
trade operations specialists, CBP Seized Property Specialists and CBP
Technicians.

e Ensuring that CBP Officers’ and Agriculture Specialists’ overtime and premium
pay system is fully funded; and

¢ requiring CBP to submit a yearly workplace staffing model that include optimal
staffing requirements for each POE to fully staff all lanes and reduce wait times.

The more than 24,000 CBP employees represented by the NTEU are capable and
committed to the varied missions of DHS from border control to the facilitation of legitimate
trade and travel. They are proud of their part in keeping our country free from terrorism, our
neighborhoods safe from drugs and our economy safe from illegal trade. These men and women
are deserving of more resources and technology to perform their jobs better and more efficiently.

Thank you for the opportunity to submit this testimony to the Committee on their behalf.
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Question: In a Wall Street Journal Op-Ed published recently you wrote that, “there is a
widespread misperception that the Southwest is wracked by violence spilling over from
Mexico's ongoing drug war. The facts tell a different story. Some of America's safest
communities are in the Southwest border region, with crime rates in cities along the
border staying steady or dropping over the past decade.” Two days later, FBI Director
Robert Mueller appeared before a House Appropriations Sub-Committee. Regarding the
Southwest Border, he testified that “at too many points along the way, drug cartels
transport kilos of cocaine and marijuana, gangs kidnap and murder innocent civilians,
traffickers smuggle human cargo, and corrupt public officials line their pockets by
looking the other way. Any one of these offenses represents a challenge to law
enforcement. Taken together, they constitute a threat not only to the safety of our border
communities, but to the security of the entire country.” It appears the Administration is
sending mixed messages to Congress. How can public perception of border security be
reconciled when there are two opposing federal views?

Response: Both the U.S. Department of Homeland Security (DHS) and the Federal
Bureau of Investigation (FBI) agree that the security challenges we face along the
southwest border are significant. However, the purpose of my Wall Street Journal Op-Ed
was to shed some light on the positive results of the Administration’s efforts to secure the
Southwest border, clear up common misperceptions that southwest border communities
are unsafe, and discuss emerging economic opportunities in the area.

In the past two years, the Obama Administration has made great strides in manpower,
technology, and infrastructure to help secure the Southwest border. For example, in
fiscal years (FY) 2009 - 2010, U.S. Customs and Border Protection and U.S. Immigration
and Customs Enforcement seized 81 percent more currency, 25 percent more drugs, and
47 percent more weapons along the Southwest border than they did in FYs 2007 - 2008.
The tools that DHS and our counterparts have put into place to help secure our Southwest
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border are paying off — the crime rate in Tucson, Arizona, fell 15 percent between 2008
and 2009 and fell 21 percent in Brownsville, Texas, during that same period.

We understand that that more work is required on the Southwest border. DHS wants to
make clear to the public that we will not let up in our efforts to secure the border and
protect communities in the Southwest. However, DHS, along with local leaders in the
region, also believe it is important to emphasize that the security challenges we face at
the border are real, so are the economic opportunities in the region and the progress that
we have made over the past two years. Therefore, the Wall Street Journal Op-Ed stands
as our position concerning violence on the Southwest border.
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Question: | am concerned with the GAO findings released on Northern Border security.
DHS must continue to analyze the right mix of resources, ensuring there is effective use
of personnel, technology, and international, state, and local agency partnerships that
allow the border be open to our friends, but closed to those who would do us harm.
Increased interagency cooperation and information sharing are imperative aspects to that
mission. To that extent, I am encouraged by the joint declaration released between this
administration and Canadian Prime Minister Harper. By recognizing common goals and
strong partnerships, the declaration frames the intent to strengthen international security
and support economic growth, How does DHS intend to provide security across the
entire Northern Border while supporting the framework of the joint declaration?

Response: On February 4, 2011, President Obama and Prime Minister Harper released
the U.S.-Canada declaration, Beyond the Border: A Shared Vision for Perimeter Security
and Economic Competitiveness. As described in the vision, the United States and Canada
will share responsibility for the security and resilience of our nations, and seek to address
threats at the earliest point possible within, at, and away from our borders while
facilitating legitimate travel and trade. Implementing Beyond the Border (BTB) will
require increased coordination between federal, state, local, tribal, territorial, and
Canadian partners. For example, drug trafficking is the principle criminal activity being
committed along the northern border. For such cross-border drug issues, DHS
components partner with Canadian law enforcement agencies to investigate international
smuggling crimes. These investigations are coordinated with the Drug Enforcement
Administration (DEA), which is the single point of contact for U.S. drug related matters
in the foreign environment and for ensuring that investigations comply with relevant U.S.
and Canadian government protocols. By acting as a force multiplier and inereasing
intelligence and information sharing, this type of cooperation with partner law
enforcement agencies on both sides of the U.S.-Canada border will support DHS efforts
to effectively and efficiently secure the entire Northern Border,

Additionally, the Science & Technology Directorate is leading a sensor information
sharing pilot with the U.S. Customs and Border Protection (CBP), the Royal Canadian
Mounted Police (RCMP) and Defence Research and Development Canada to demonstrate
the operational utility of a common surveillance picture to enhancing border security. The
pilot will take place in the U.S. northeast and involve sharing radar sensor data to monitor
a cross border body of water. This data sharing should facilitate the detection and
interdiction of illegal cross border activity.
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Beyond the Border creates a Beyond the Border Working Group (BBWG). The BBWG
will report recommended initiatives to country leadership and oversee the implementation
of those initiatives.

Beyond the Border identifies four key areas of cooperation: 1) Addressing threats early;
2) Trade facilitation, economic growth, and jobs; 3) Integrated cross-border law
enforcement; and 4) Critical infrastructure and cybersecurity. Improved information and
intelligence sharing underpins the accomplishment of all these areas. The United States
and Canada commit to advancing these key areas while respecting the sovereignty, civil
rights and civil liberties, privacy protections, and legal frameworks of both countries.

DHS is currently working with U.S. and Canadian partners to identify BBWG action
items. Possible near-term action items include: forming bilateral port committees to
ensure greater cross-border coordination; further harmonizing trusted traveler and shipper
programs; developing efforts to strengthen global supply chain security; expanding
liaison exchange officers; implementing items in the joint critical infrastructure action
plan; and continuing collaboration on threat assessments.

Three DHS operational components -~ CBP, the U.S. Immigration and Customs
Enforcemement (ICE), and the U.S. Coast Guard (USCQG) — lead the effort to secure the
Northern Border. Other DHS organizations, such as the Transportation Security
Administration (TSA), S&T, the National Protection and Programs Directorate (NPPD),
and the Domestic Nuclear Detection Office (DNDO) play supporting roles in Northern
Border security efforts. Since the establishment of DHS, a number of steps have been
taken to improve security along the Northern Border. Such as:
o deploying additional ICE Homeland Security Investigations special agents and
Enforcement and Removal Operations officers, CBP officers and Border
Patrol agents, and Coast Guard personnel;
o deploying additional Radiation Portal Monitors to Northern Border Ports of
Entry, providing CBP with the capability to scan commercial truck and
personally owned vehicles entering the United States from Canada;
o establishing new Northern Border air branches; and
o deploying additional CBP and USCG aircraft and vessels along the Northern
Border.

Dozens of initiatives are also underway to enhance security along the Northern Border -
ranging from joint task forces and information sharing efforts with our Canadian
counterparts and other Federal, state and local agencies — to the research and
development of new technologies suitable for the Northern Border’s climate and terrain.
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DHS will seek to jointly address threats at the earliest point possible within, and away
from our borders while expediting the flow of legitimate travel and trade.

DHS intends to provide security across the entire Northern border through the ICE-led
Border Enforcement Security Task Forces (BEST) and the Integrated Border
Enforcement Teams (IBETs). These two programs ensure collaboration and coordination
with federal, state, local, and Canadian law enforcement agencies and foster international
partnerships to identify and dismantle transnational criminal organizations that seek to
exploit our shared border.

BESTs

The United States and Canada’s integrated criminal investigations occur through the ICE-
led BEST. A key element of the BEST program along the Northern border is the
participation and coordination between United States and Canadian law enforcement
agencies, including the Canada Border Services Agency (CBSA), the Royal Canadian
Mounted Police (RCMP), the Ontario Provincial Police, the Niagara Regional Police
Service, the Toronto Police Service, the Windsor Police Service, and the Amherstburg
Police Service. BESTs were developed as a comprehensive approach to identify, disrupt,
and dismantle transnational criminal organizations (TCOs), including drug trafficking
organizations, posing significant threats to border security. For such cross-border drug
issues, DHS components partner with Canadian law enforcement agencies to investigate
international smuggling crimes. These investigations are coordinated with the Drug
Enforcement Administration (DEA), which is the single point of contact for U.S. drug
related matters in the foreign environment and for ensuring that investigations comply
with relevant U.S. and foreign government protocols.

The BEST is an investigative task force that recognizes the unique resources and
capabilities of participating law enforcement partners and is built upon the proven pillars
of co-location and cross-designation. This enables each BEST to seek a comprehensive
approach to combating TCOs while recognizing the distinctive circumstances and threats
facing any particular BEST are unique and, therefore, require a dynamic, flexible
response that is most effectively shaped by those senior field managers in the affected
area of responsibility. There are currently 20 BESTs domestically and one in Mexico
City, Mexico. Along the United States-Canada border, BESTs are currently located in
Blaine, Washington; Detroit, Michigan; and Buffalo, New York. Additionally, a
Massena, New York BEST is anticipated to commence operations this year. DHS cross-
designation is essential to successful BEST operations. State, local, and Canadian
participants in the task force may be cross-designated under 19 U.S.C. §1401(i) (Customs
Authority) in appropriate cases for direct support of BEST operations. Cross-designated

11:20 Feb 27,2012 Jkt 067122 PO 00000 Frm 00363 Fmt6601 Sfmt6601 P:\DOCS\67122.TXT SAFFAIRS PsN: PAT

67122.173



358

Question#: | 2

Topie: | GAO findings

Hearing: | Securing the Border: Progress at the Federal Level

Primary: | The Honorable Susan M. Collins

Committee: | HOMELAND SECURITY (SENATE)

VerDate Nov 24 2008

state, local, and provincial law enforcement officers enjoy the same authorities and
protections afforded to their DHS counterparts, thus eliminating the border as an
impediment to law enforcement, a situation that has historically been exploited by
criminal organizations. The BEST program benefits from the co-located participation,
resources, and experience drawn from over 60 state, provincial, and local, police
departments. These equal partners provide invaluable resources and expertise that enable
BESTs to provide a comprehensive approach to investigating TCOs.

IBETs

Canada and the United States have cooperated since 1997 through IBETs, which are now
international models for cooperation. IBET operational interdiction teams, composed of
CBP Office of Field Operations, U.S. Border Patrol, ICE, U.S. Coast Guard, RCMP, and
CBSA operate on a daily basis in 24 locations along the United States-Canada border,
including four locations where Canadian and American intelligence analysts are co-
located. IBETs work in an integrated land, air, and marine environment within their
authorities along the border and complement the authorities of other U.S. law
enforcement agencies. IBETs operate in accordance with current memorandums of
understanding and agreements that U.S. law enforcement agencies have with the
Government of Canada, and collaborate with municipal, provincial, state, federal, First
Nation (Native American) law enforcement agencies, stakeholder agencies, and related
governmental departments to identify, investigate, and interdict persons and
organizations that threaten the national security of our respective countries or that are
involved in organized criminal activity, including drug smuggling, between the ports-of-
entry. For such cross-border drug issues, DHS components partner with Canadian law
enforcement agencies to investigate international smuggling crimes. These investigations
are coordinated with the Drug Enforcement Administration (DEA), which is the single
point of contact for U.S. drug related matters in the foreign environment and for ensuring
that investigations comply with relevant U.S. and Canadian government protocols.

Integrated Cross-border Maritime Lew Enforcement Operations (ICMLEQ ShipRider)

Pilots for the Canadian Shiprider ope ations took place in 2005, 2007 and 2010 with great
success. Over the past three years the USCG and RCMP have worked closely together
while negotiating a bilateral agreeme 1t that will perpetuate the program as a bi-national
tool to more effectively respond to in elligence driven operations supported by the IBETs
and other investigative and intelligen ¢ sources. The ICMLEO Framework Agreement
was signed in 26 May 2009 and is cu rently in the Canadian legislative process for
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ratification as a treaty between the U.S. and Canada. This agreement when ratified will
allow law enforcement officers from Federal, Provincial, State, local and Tribal law
enforcement agencies to operate seamlessly, virtually eliminating the border as an
impediment and enhancing maritime border security between both nations. While
awaiting ratification, the USCG and RCMP as Central Authorities are working closely
with our DHS partners and CBSA to develop standard operating procedures, training
programs, and aligning administrative requirements. This includes efforts to refine
training and recertification processes for law enforcement officers who receive cross
designation and IMCLEO ShipRider certification.
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Question: In 2006, Pew estimated that as much as 45 percent of the illegal population in
the U.S. entered the country legally, but stayed beyond the authorized period. Thisisa
security gap that has and will continue to be exploited by those who wish to do our
country harm, until substantial efforts are made to address it. I was troubled to learn that,
according to a new GAO report, Immigration and Customs Enforcement has only
allocated about three percent of its investigative work hours to overstays, which has
resulted in only about 8,100 arrests from FY 2004 through 2010. Can you describe for
me how the Department proposes to better address overstay identification and
apprehension?

Response: The Department of Homeland Security (DHS) employs a layered approach to
the national security of the United States. U.S. Immigration and Customs Enforcement
(ICE), U.S. Customs and Border Protection (CBP), other DHS components, and the
Department of State are involved in the screening of aliens seeking to enter the United
States through the entire process, from the moment the applicant applies for a visa at an
overseas post, through the screening of the traveler prior to arrival (i.e., seaport and
airports via passenger manifests), through inspection by CBP at the port of entry, and by
notifications to ICE if the alien violates or overstays his or her period of authorized
admission. This includes continuous efforts by DHS and its intelligence community
partners to identify foreign terrorists, their associates, and criminal activity on a continual
basis through various programs and initiatives.

To provide this additional layer of scrutiny and vetting before a visa is issued, DHS visa
security units have been established at 19 high-risk overseas posts. When aliens attempts
to enter the United States, CBP screens them at the various ports of entry by comparing
biometric and biographical data to establish identity, confirm compliance with entry
regulations, and to deny entry to travelers who are considered a risk to the United States
because of their criminal associations, identification on a watch list, and through the
detection of any previous or current administrative or criminal violations, or other
grounds of inadmissibility to the United States. The United States Visitor and Immigrant
Status Indicator Technology (US-VISIT) Program, Automated Biometric Identification
System (IDENT), routinely receives fingerprint records from various sources and
compares the data against subjects who had previously been enrolled in the IDENT
system. If a subject match is identified that contains derogatory information, such as
outstanding warrants, the lead is forwarded for review to the responsible DHS component
or other agency program, such as the Department of Justice, Department of State, or
Department of Defense.
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ICE’s Counterterrorism and Criminal Exploitation Unit (CTCEU) is committed to
investigating 100 percent of the nonimmigrant visa violators that it considers high risk.
To achieve this, the CTCEU maintains a staff of over 50 contract analysts to conduct
individual record checks of various government and non-government databases in order
to identify potential violators. This capability, coupled with automated technology,
enables the CTCEU to review hundreds of thousands of potential violators every year and
screen against threat criteria. In addition, 366 ICE Homeland Security Investigations
(HSI) special agents, as well as corresponding support staff, have been deployed to ICE
field offices to investigate CTCEU-related cases.

The Compliance Enforcement Advisory Panel (CEAP) was created by the CTCEU on
March 19, 2009, to formalize and strengthen existing relationships with members of the
national intelligence community and sister law enforcement partners. The CEAP is an
outreach activity that is used by the CTCEU to ensure an active, informed, and impartial
review of the relevance of CTCEU’s priority criteria in addressing the enduring and
emerging national security threats to the homeland.

Finally, ICE Enforcement and Removal Operations (ERO) and HSI collaborate and
exchange information about non-immigrant violators who do not meet the HSI threshold
for national security criminal investigation. As part of this collaboration, lists of
identified non-priority visa violators are provided by CTCEU and sent to the ICE ERO
Fugitive Operations Support Center and the Criminal Alien Program in ERO for
additional review and comparison against their priorities.

ICE agents working hours attributable to visa overstays do not represent a complete
picture of DHS’s efforts to address this issue, as visa overstay identification is
accomplished through the efforts of DHS and other federal agencies. Additionally, the
Science & Technology Directorate is initiating efforts to evaluate past projects and
prepare analytical input that will inform a way-forward for Validated Exit (biographic
and biometric) and improve targeting those who overstay their periods of admission.
Examining the totality of the level of effort by DHS and other agencies should be
examined when assessing the effectiveness of visa overstay identification.
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Question: Given the recent news reports regarding the pat-downs of children by TSA
agents and concerns related to TSA screening policies, TSA administrator John Pistole
announced that there will be changes to the current screening protocol. Will you
elaborate on the stated changes and explain any steps taken in addition to those
mentioned by TSA administrator Pistole to ensure the privacy of minors during screening
procedures?

Response: The Transportation Security Administration (TSA) Administrator has pledged
to make TSA an intelligence-driven, risk-based agency and has made it a priority to
explore additional ways to focus its resources and move beyond a one-size-fits-all system
while maintaining a high level of security. TSA has initiated a working group to review
all possible screening options for children and present the best way forward while
maintaining a proper security stance. The current process includes providing alternative
screening methods to resolve alarms, such as utilizing Advanced Imaging Technology
(AIT), Walk Through Metal Detectors (WTMD), and Explosives Trace Detection (ETD)
units. The current, less intrusive pat-down will still be used to screen children who opt
out, or are opted out by a parent or guardian, of AIT or WTMD screening, or who require
a pat-down to resolve an alarm which technology cannot resolve. Overall, the new
process should significantly reduce the number of children who may require a pat-down.
Regardless, measures intended to protect passengers’ privacy will remain in effect. Ifa
child is required to undergo the pat-down, the parent or guardian may request a private
area for the child’s personal screening. The private area will either be a separate room or
an area out of the view of the general public. The parent or guardian will never be
separated from the child.
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