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RHETORIC V. REALITY, PART II: ASSESSING
THE IMPACT OF NEW FEDERAL RED TAPE
ON HYDRAULIC FRACTURING AND AMER-
ICAN ENERGY INDEPENDENCE

Thursday, May 31, 2012,

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON TECHNOLOGY, INFORMATION POLICY,
INTERGOVERNMENTAL RELATIONS AND PROCUREMENT
REFORM,
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,
Washington, D.C.

The subcommittee met, pursuant to notice, at 1:30 p.m. in room
2154, Rayburn House Office Building, the Honorable James
Lankford [chairman of the subcommittee], presiding.

Present: Representatives Lankford, Connolly, Kelly, Farenthold,
Meehan and Labrador.

Staff Present: Alexia Ardolina, Majority Assistant Clerk; Molly
Boyl, Majority Parliamentarian; Joseph A. Brazauskas, Majority
Counsel; Adam P. Fromm, Majority Director of Member Services
and Committee Operations; Linda Good, Majority Chief Clerk;
Ryan M. Hambleton, Majority Professional Staff Member; Ryan
Little, Majority Professional Staff Member; Mark D. Marin, Major-
ity Director of Oversight; Kristina M. Moore, Majority Senior Coun-
sel; Laura L. Rush, Majority Deputy Chief Clerk; Jaron Bourke,
Minority Director of Administration; Ashley Etienne, Minority Di-
rector of Communications; Chris Knauer, Minority Senior Investi-
gator; William Miles, Minority Professional Staff Member; Safiya
Simmons, Minority Press Secretary; and Cecelia Thomas, Minority
Counsel.

Mr. LANKFORD. The Committee will come to order.

This is a hearing on “Rhetoric v. Reality,” the second part in a
series today. We did an earlier one with the full committee this
morning. This is “Assessing the Impact of New Federal Red Tape
on Hydraulic Fracturing and American Energy Independence.”

This is part of the Oversight and Government Reform Com-
mittee. As a subcommittee, we exist to secure two fundamental
principles. First, Americans have the right to know the money
Washington takes from them is well spent and second, Americans
deserve and efficient and effective government that works for them.

Our duty on the Oversight and Government Reform Committee
is to protect these rights. Our solemn responsibility is to hold gov-
ernment accountable to taxpayers because taxpayers have a right
to know what they get from their government.

o))
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We will work tirelessly in partnership with citizen watchdogs to
bring the facts to the American people and bring them genuine re-
form to the Federal bureaucracy. This is our mission.

As we heard this morning, after years of worry about America’s
supply of oil and gas, the industry has located significant new
areas to explore energy and the results have been quite remark-
able. In the last quarter, 58 percent of the oil we used in America
came from America; 79 percent of the oil we used came from North
America. The United States is currently in a tremendous American
energy renaissance.

Through hydraulic fracturing and horizontal drilling, domestic oil
and gas reserves have the potential to create millions of new jobs
and to finally make the United States energy independent.

Increased energy exploration and production is one of the keys
to turning our economy around and putting Americans back to
work. It is no coincidence that States with low unemployment rates
are high in energy production. While technology has greatly in-
creased the ability to find new oil and gas, this morning we learned
and heard testimony in the full committee about the many ways
the Administration has stood in the way of American energy inde-
pendence by slowing down additional production of coal, oil and
natural gas. Under the Obama Administration, the red tape and
endless government studies have discouraged new Federal permit-
ting.

The energy renaissance we heard of today is taking place almost
exclusively on private lands. We have a chart to note how 96 per-
cent of the new production is occurring on private lands rather
than on public land. That is a loss of royalties and a loss of leases
to the American taxpayers.

Based on new regulations issued just last month by the Environ-
mental Protection Agency and the Bureau of Land Management, it
appears this trend of under utilization of Federal lands will con-
tinﬁe and may also be pushed and spread into private lands as
well.

The Department of the Interior through the Bureau of Land
Management just proposed sweeping regulations of hydraulic frac-
turing on Federal and Indian lands that duplicate State regulations
and threaten the decades old primacy relationship of State regula-
tions.

In proposing the rules, the BLM did not assert the Federal Gov-
ernment is in any better position to regulate fracturing than the
States and BLM did not claim the States are not doing a good job.
The BLM merely asserts that they are proposing the regulation on
the basis of public concern. Ironically, this public concern has argu-
ably been fostered by the EPA.

In a multi-pronged attack on the industry, the EPA has publicly
lambasted specific energy producers in fracturing locations for al-
leged problems but later, the EPA has only whispered corrections
when science proved the initial EPA assertion invalid. This all hap-
pened while continuing to issue a stream of regulations affecting
hydraulic fracturing before the current Federally-mandated study
had even been completed.

EPA Administrator Jackson stated under oath before this com-
mittee, “There is not a single documented case where hydraulic
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fracturing has demonstrably contaminated groundwater.” That has
not stopped EPA and BLM from creating a series of new Federal
regulations.

This positive report and this record was due in part to the phys-
ics. There is another chart I want to put up just to show and we
will put into the record as well. Fracking activity takes place a mile
and sometimes well more than a mile below the aquifer line and
through several layers of rock, I might add.

It also leads to an effective and comprehensive State regulatory
regime. Regulators and energy resource States like Oklahoma and
my State, Pennsylvania, Utah, North Dakota and Texas work
closely with all interested parties, industry and environmental
alike, to develop a regulatory regime that is responsive to advance-
ments in industry while protecting the environment at the same
time.

No one—I repeat, no one cares more about the water resources
of Oklahoma than Oklahomans and the people who live there. The
assumption that Federal regulators from other States understand
the geologic strata and energy process better than State enforce-
ment is beyond credible.

I also do not accept the assumption that local regulators cannot
be trusted because they have political pressures that would dis-
courage enforcement but Federal regulators have only pure motives
and no political agenda. Look no further than the former EPA Re-
gion VI Administrator who stepped down in my region after it was
revealed that he pursued and trained his staff in a strategy of cru-
cifixion against oil and gas companies to keep the industry in line.
This astonishing statement reveals that some in the EPA, see peo-
ple in my district as the enemy and they assume their job is to con-
trol them instead of serving the public.

State regulators work closely with the Groundwater Protection
Council to develop a website known as “Frack Focus” which en-
ables disclosure of fracking fluids while protecting trade secret in-
formation. State regulators also work with STRONGER, the State
Review of Oil and Natural Gas Environmental Regulations, which
is funded in part by the EPA and the U.S. Department of Energy.

STRONGER is comprised of all interested parties, conducts ex-
haustive reviews of State regulation of hydraulic fracturing, and
comparing the existing regulations to a set of hydraulic fracturing
guidelines unanimously adopted in 2010. If the State falls short,
they work with STRONGER to get them back up to code.

Even so, EPA is moving forward with the confusing Diesel Fuels
Guidance which turns the Safe Drinking Water Act on its head. In
2005, Congress specifically exempted hydraulic fracturing from reg-
ulations under the Safe Drinking Water Act because it is an ill-
fitted regulatory framework. Congress granted EPA the authority
to regulate hydraulic fracturing in a very narrow circumstance
when diesel fuels were used.

That simple statement seems very narrow and clear but the EPA
appears to be attempting an end run around the statute by bra-
zenly redefining diesel fuels to include virtually any petroleum
product. This new regulatory overreach now threatens the entire
system of State regulatory primacy and the Safe Drinking Water
Act.
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We can have safe energy exploration and production overseen by
States and local authorities. There is a role for the EPA but I am
very skeptical that thousands of wells and many different types of
rock and soil conditions across the country can be overseen from
Washington better than by State leaders who know the people and
the land.

We are so close to energy independence. This is the moment
when we will finally solve a decades old problem or the Federal
Government will get in the way and slow or halt our economic fu-
ture. Today is the pursuit of answers and clarity of the direction
of the EPA and the Bureau of Land Management to determine the
goal of an Administration who has stated they are for all of the
above energy.

With that, I recognize the distinguished Ranking Member, Mr.
Connolly, for his opening statement.

Mr. ConNoOLLY. Thank you so much, Mr. Chairman.

I note that votes are occurring now, so I assume right after my
statement we will probably go vote.

Mr. LANKFORD. Yes.

Mr. ConNoOLLY. I thank the Chair.

I respect the Chair and I thank him for holding this hearing. Our
philosophies could not be more different. I disagree with almost ev-
erything the Chairman has just said.

Frankly, the Republican rhetoric in this body has been that the
hob nail boot of government regulation that has stifled the ability
for the United States to achieve anything like energy independ-
ence, despite the fact that with EPA regulation and other regula-
tion, our production of oil, gas and fossil fuels is going up, not
down.

We are on a trajectory to match Saudi production, the number
one producer in the world. We are on a trajectory to come close to
eliminating our dependence on foreign oil entirely. Somehow that
happened in a robust regulatory environment. Somehow that hap-
pened with this President and his support for having everything on
the table, including fracturing.

That does not mean there aren’t legitimate questions to be an-
swered so that we can move forward with fracturing in an environ-
mentally safe and humanly safe and healthy way. Those questions
are not to be dismissed.

The idea that we are going to pit State regulators against Fed-
eral regulators, and one is good and one is bad, is to me to invite
serious regression in America. The truth of the matter is Federal
regulation seemed to be required by Republicans and Democrats
not so long ago precisely because of the failure at the local level—
lack of resources, lack of will, sometimes political interference.

Yes, gas and oil producing States sometimes skirted serious regu-
lations in the name of economic advancement—understandable but
not always in the public interest or a competing public interest.

I say we need reasonable regulation. We can all debate what rea-
sonable is but the idea that we don’t need any regulation at the
Federal level at all, especially on something as potentially serious
to environmental safety and human health as fracturing, is a no-
tion I reject. I believe most Americans will reject it.
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We have evidence of toxic chemicals that are involved in the frac-
turing process; we have evidence of seismic events that may have
been triggered by some of that process. That is not a reason to say
absolutely no to fracturing. It is a reason to try to be able to ensure
the public that its interests are also being protected as we try to
accelerate U.S. independence when it comes to fossil fuels.

I look forward to hearing the testimony but I want to make very
clear my sharp difference with the statements made by the Chair-
man here today. There couldn’t be a more profound philosophical
difference in our approach in this Congress to the subject.

With that, I thank the Chair.

Mr. LANKFORD. Thank you.

All the members will have seven days to submit opening state-
ments and extraneous materials for the record.

When you mentioned evidence of contamination of water sources,
Mr. Connolly, I would like to have any evidence you have to back
that up because the EPA Administrator actually told us that she
was not aware of any contamination of groundwater at this point.
Any eﬁidence you may know of on that point would help the record
as well.

Mr. ConNOLLY. Certainly. I would remind the Chairman, the En-
ergy and Commerce staff conducted a study of chemicals used in
fracturing and found at least 29 toxins including carcinogens such
as benzene, napolene and acrylomide. The study found that at least
10.2 million of gallons of fracturing fluid contained at least one
known carcinogen. I would be glad to submit the study for the
record.

Mr. LANKFORD. Would not have a problem with the carcinogens
being there in that. I understand that is used. The issue is, is it
getting into the drinking water.

I would like to recognize my colleague from Utah, Mr. Bishop, to
introduce one of his constituents who will sit on our panel today.
We will introduce the panel but actually get into your testimony as
soon as we come back from votes.

Mr. BisHOP. I thank you, Mr. Chairman.

Apparently you have had one speech for and one against. Do I
get to do the tie breaking vote here?

Mr. LANKFORD. Let us do an introduction. How about that?

Mr. BisHOP. That is okay. You win anyway, Mr. Chairman.

I do wish to introduce Mr. McKee, who is going to be testifying
today probably in a half hour or so. He is the Uintah County Chair-
man in my State of Utah. He has been the Chairman since 2002.
He is the Chairman of the Commission at this time—close enough.

The importance of Uintah County is very simple—50 percent of
all the jobs in that particular county are tied up with the extrac-
tion industry; 65 percent of all of the natural gas that is produced
in Utah comes from this particular county. This is somebody who
can give you expert testimony as somebody who lives it and knows
who 1s on there.

He can testify that even though regulations are established to
solve problems, sometimes when you actually establish regulation
when there is no problem, the usual result is some kind of over-
reach in coming up with an abstract that does not fit the reality
that happens to be there at the time.
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I am appreciative of you giving close attention to his testimony
because he can tell you about this particular issue of fracking from
somebody who does not have to take a four hour airplane flight
through three time zones to see the situation but someone who ac-
tually lives it every day with his constituency.

With that, I welcome him here and I appreciate this committee
taking on this important topic because fracking is a significant
issue for the State and it is a significant issue for the future of the
Federal Government. I appreciate your bringing expert witnesses
like Commissioner McKee here as well.

Mr. LANKFORD. Thank you, Mr. Bishop.

Let me introduce the other three panelists. Ms. Lori Wrotenbery
is Director, Oil and Gas Conservation Division, Oklahoma Corpora-
tion Commission, also someone he knows well. We have done hy-
draulic fracking in Oklahoma since the 1940s, so this is not new,
though I assume Ms. Wrotenbery has not overseen it since the
1940s. We are very, very familiar with over 100,000 fracks in Okla-
homa alone. It is something we are very, very familiar with.

Next we have Robert Howarth, PhD, Director, Agriculture, En-
ergy and Environment Program, Cornell University. Thank you for
being here as well. We also have Mr. Michael Krancer, is on a re-
turn engagement. He was on the panel at the full hearing this
morning. Thank you for staying over. He is Secretary of the Penn-
sylvania Department of Environmental Protection.

Obviously there is a lot going on and this is a new thing in Penn-
sylvania compared to where we are in Oklahoma where we have
done fracking since the 1940s. He will bring a lot of insight on how
Pennsylvania is continuing to handle the State regulatory environ-
ment.

With that introduction, we will start with Ms. Wrotenbery’s testi-
mony as soon as we get back. We have three votes in this series.
We will get them done as quickly as we can. We will be back and
reconvene at that time.

With that, we stand in recess.

[Recess.]

Mr. LANKFORD. We had to pause as we did votes. I think the
next series of votes is around 5:30 p.m., so we will be halfway done
at that point, right?

Pursuant to committee rules, all witnesses do need to be sworn
before they testify. Please stand and raise your right hands.

Do you solemnly swear or affirm that the testimony you are
about to give will be the truth, the whole truth, and nothing but
the truth?

[Witnesses respond in the affirmative.]

Mr. LANKFORD. May the record reflect that all witnesses an-
swered in the affirmative. You may be seated.

In order to allow time for discussion, I would like you to limit
your testimony to five minutes. I think most of you have been
around this before, Mr. Krancer obviously just a few hours ago on
this. You will see a clock in front of you to give you a quick count-
down. Just be as close to that as you possibly can.

Ms. Wrotenbery, you may begin.
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STATEMENTS OF WITNESSES

STATEMENT OF LORI WROTENBERY

Ms. WROTENBERY. Thank you, Mr. Chairman, Ranking Member
Connolly and members of the committee. I appreciate the oppor-
tunity to be here today to talk to you about State regulatory pro-
grams for hydraulic fracturing.

I am the Oil and Gas Director in the State of Oklahoma. I am
the Director of the Oil and Gas Conservation Division of the Okla-
homa Corporation Commission. We are the agency that regulates
oil and gas drilling and production operations in the State of Okla-
homa. I am also here talking today as a member of the board of
STRONGER. I am currently serving as Chairman of that board
and a member of the Board of the Groundwater Protection Council
as well.

I am going to talk a bit about a couple of the programs those or-
ganizations have underway that are addressing hydraulic frac-
turing issues. I do want to emphasize though how important it is
for everyone to understand that States do regulate hydraulic frac-
turing. Just how they go about regulating hydraulic fracturing is
documented in the STRONGER report that I will describe in a lit-
tle more detail.

These programs the States administer have been around for
many years. They are comprehensive, are continually improving
and I think you can summarize them by saying they are strong,
they are responsive, they are flexible and they are adaptive. For all
those reasons, I believe they are effective in ensuring hydraulic
fracturing operations are conducted safely.

The States do face challenges. Many of those challenges are asso-
ciated with the development of new technologies, the use of hy-
draulic fracturing in different places and in different ways than it
has been used in the past. There is no doubt that there are issues
associated with hydraulic fracturing in today’s environment. I will
say the nature of those challenges varies from State to State. I can
also say States are acting to address those issues in a way that is
fitting to their specific circumstances.

I will give you an example. In Oklahoma, the ramp up in hori-
zontal drilling and hydraulic fracturing activity within the last dec-
ade occurred during a period of severe drought. We did face some
serious issues about the sources of water for hydraulic fracturing
operations. We also needed to do what we could to encourage recy-
cling of the flowback waters from hydraulic fracturing operations
to minimize the demand on our freshwater resources.

For that reason, we had to take another look at our regulations
for the management of produced waters in oil and gas operations.
For many years, we had prohibited basically pits that we used to
store produced waters. Those had been phased out decades ago.
Now we were in a situation where we needed to accommodate the
temporary storage of flowback waters in pits so that water could
be used in future hydraulic fracturing operations and we could save
our freshwater resources.

To address the issue, the Corporation Commission worked with
the industry and other interested parties to develop new rules for
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the large pits that were used to store flowback waters on a tem-
porary basis so they could be reused and recycled.

There are more examples from other States about what issues
they face and how they have addressed those issues in the
STRONGER reports. I will just refer you to those. STRONGER, as
the Chairman said, is a stakeholder process. The board of
STRONGER, all of the guideline development workgroups, all of
the review teams that STRONGER puts together are stakeholder
bodies that include representatives of State regulatory programs,
industry and environmental organizations.

In the last few years, STRONGER has developed guidelines for
State hydraulic fracturing regulations and has conducted reviews
of State hydraulic fracturing programs. We have done these re-
views in Pennsylvania, Ohio, Oklahoma, Louisiana, Colorado and
Arkansas. We are open to doing reviews in other States as they
volunteer.

What the guidelines and reviews do is help the States bench-
mark their regulatory programs and identify areas for improve-
ment. The process works. If you look back over the history of
STRONGER, it does do follow up reviews to see how States have
responded to the recommendations they make and over time, when
STRONGER has done follow up reviews, we have seen that fully
75 percent of the recommendations have already been met at the
time of the follow up reviews and others were in process. The
States do take these reviews seriously.

In Oklahoma, for instance, received some recommendations
which were welcome to us about how we could strengthen our pro-
gram under the hydraulic fracturing guidelines that STRONGER
put together. We amended a couple of our rules, we have also
worked with our legislature and our governor to address some of
the funding and staffing issues that arose in recent years, espe-
cially during the budget crisis we have all been struggling through.
We have taken those recommendations from the STRONGER re-
view seriously and have acted to address those recommendations.

We also recently adopted a chemical disclosure rule. I wanted to
talk about FracFocus. FracFocus is another example of what the
States are accomplishing by working together and with the stake-
holders to address the issues that have arisen. FracFocus was put
together in a very short time frame by the Groundwater Protection
Council and the Interstate Oil and Gas Compact Commission, two
organizations that represent the oil and gas producing States. The
Groundwater Protection Council includes the Drinking Water Pro-
gram administrators as well.

Since that system went into effect in April 2011, over 18,000
wells have been posted to that site with full information about the
chemical constituents of the frack fluids. The new rule in Okla-
homa is similar to rules that have been adopted in six or seven
other States. The rule will require the posting of chemical informa-
tion on hydraulic fracturing operations in Oklahoma to the
FracFocus website. We are trying to make sure that information is
available to the public.

Thank you very much.

[Prepared statement of Ms. Wrotenbery follows:]
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TESTIMONY OF
LORI WROTENBERY
DIRECTOR, OIL AND GAS CONSERVATION DIVISION
OKLAHOMA CORPORATION COMMISSION
BEFORE THE
SUBCOMMITTEE ON TECHNOLOGY, INFORMATION POLICY,
INTERGOVERNMENTAL RELATIONS AND PROCUREMENT REFORM OF THE
HOUSE COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM

Hearing Entitied, "Rhetoric vs. Reality, Part lI: Assessing the Impact of New Federal
Red Tape on Hydraulic Fracturing and American Energy Independence”

Thursday, May 31, 2012

Thank you for the opportunity to testify today. | very much appreciate your interest in
hearing the perspective of a state regulator on how states are working with oil and gas
operators, local communities, environmental organizations, and other stakeholders to
realize the economic potential of our oil and gas resources while ensuring public safety
and protecting the environment.

Recent technological developments have given us access to oil and gas resources held
tightly in shale and other deep geologic formations. We welcome this new opportunity.
We also recognize the challenges it presents, particularly to those of us who work on a
daily basis to manage and protect our precious water resources. To address these
challenges, states across the nation are actively reviewing and updating their regulatory
standards and procedures to ensure that oil and gas drilling and production operations
are conducted safely. States are also continually testing, evaluating, and strengthening
the mechanisms they have in place to develop, implement, and enforce sound
regulations.

To give you a sense of the breadth and vitality of these state efforts, | would like to
briefly summarize activities in three areas: (1) recent regulatory developments in the
State of Oklahoma, which are in many ways specific to the particular circumstances
there, but also have much in common with efforts underway in other oil and gas
producing states; (2) the work being done through the stakeholder process called
“STRONGER” to assist the states in benchmarking and improving their environmental
regulations for oil and gas drilling and production operations; and (3) the development
by the Ground Water Protection Council (GWPC) and the Interstate Oil and Gas
Compact Commission (I0GCC) of the website called FracFocus and the chemical
registry and other information available to the public on that website.



10

Regulatory responses by the State of Oklahoma to developments in horizontal drilling
and hydraulic fracturing technology

Oklahoma has a long history of oil and gas exploration and production. The first
commercial oil well was completed in 1897. Subsequently over half of a million oil and
gas wells are estimated to have been drilled in the state.

| have attached a fact sheet to this testimony to give you an idea of the nature and
extent of oil and gas operations in the State of Oklahoma. We presently have about
190,500 active wells in Oklahoma—roughly 115,000 oif wells, 65,000 gas wells, and
10,500 injection wells. They are widely distributed throughout most of the 77 counties in
the state. In recent years, assisted by advances in horizontal drilling and hydraulic
fracturing technology, oil and gas operators in Oklahoma have been actively developing
sources of natural gas like the Woodford Shale as well as sources of crude oil like the
Mississippi Lime.

The Oklahoma Corporation Commission (OCC) was established at statehood in 1907
and was first given responsibility for regulating oil and gas production in Oklahoma in
1914. OCC regulates public utilities, trucking, pipelines, petroleum storage tanks, and
various other activities as well as oil and gas drilling and production.

The OCC is headed by three statewide-elected officials who serve staggered six-year
terms. The Commission sets policy by adopting rules. The Commission also meets in
public on a daily basis to issue orders based on the record created through formal,
evidentiary hearings in various permitting, ratemaking, and enforcement proceedings.

My division, the Oil and Gas Conservation Division, is responsible for implementing and
enforcing the rules and orders of the Commission for oil and gas exploration and
production operations. Regulating the drilling, completion, and production of the
multitude of oil and gas wells in the state requires a full complement of specialists:
engineers, geologists, hydrologists, attorneys, technicians, and inspectors. These are
the professionals | work with every day to ensure oil and gas operations in Oklahoma
are conducted in compliance with the Commission’s rules and orders.

All of these individuals, from the Commissioners on down, play key roles in our
organization, and | don’t wish to slight any of them, but | wish to emphasize the
importance of our field staff. Our most fundamental regulatory operations occur in the
field, not in an office. | believe our field inspectors are the single greatest strength of
our regulatory program.

Our 58 field inspector positions cover the state. Field inspectors are required by statute
to live within 37.5 miles of their territories. They work out of trucks that are fully
equipped as mobile offices with computers, GPS units, field sampling kits and other
equipment they require on a daily basis. They are the first point of contact for most of
the people we serve—oil and gas operators, landowners, local government officials, and
others. Our field inspectors are truly members of the communities they serve—indeed
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many of them grew up in the same or nearby communities. They are required to have
prior experience working in the oil and gas field, so they understand the operations they
are inspecting. And they spend most of their working hours traveling the area lease
roads, so they know their territories like few others. In case of an emergency, they can
be on location within an hour in ali but the most remote parts of the state.

Qur field inspectors must meet high standards of conduct and performance—they are
expected to inspect the operations and enforce the rules fairly, consistently, and
appropriately. And they strive to meet these standards. They have earned our trust
and respect, and the trust and respect of their communities, time and again. They don’t
always get the recognition and respect they deserve, so I'm pleased to have the
opportunity to highlight their contribution here today.

Our field inspectors are our greatest strength, but they are not ouronly strength. Other
strengths | would like to emphasize today relate to: (1) the complementary nature of our
regulatory functions; (2) the way we have adjusted rapidly to new technologies and
other emerging issues; and (3) our ability to tailor our rules to address unique areas and
special circumstances.

Complementary regulatory functions

OCC regulates oil and gas exploration and production to conserve oil and gas
resources, protect the rights of mineral interest owners, and protect public health
and the environment. In the early days, our regulations no doubt focused on
protecting the oil and gas resources. In fact, some of the earliest requirements to
case wells with steel pipe were designed to keep water from damaging the oil
and gas zones rather than to protect the water zones. Regardless, the
requirement to separate the water zones from the oil and gas zones served to
protect both.

The complementary nature of these requirements has become increasingly
apparent over the decades as we have worked to ensure that our precious water
resources are protected from oil and gas and associated saline waters. The
same casing and cementing requirements that isolate the gas in its formation
until it can be produced up through tubing and casing and into pipelines for
transportation to market don't just prevent waste of oil and gas and protect
mineral rights, they also protect our fresh water resources.

As another example, the spacing requirements that are designed to ensure the
orderly development of our oil and gas resources play a role in controlling the
surface impacts of oil and gas development. In its 2011 Regular Session, the
Oklahoma Legislature established new mechanisms for the creation of special
units and the drilling of multiunit wells to allow the drilling of horizontal shale gas
wells across section boundaries. These new mechanisms will facilitate the
drilling of longer laterals, which will also reduce the surface footprint of shale gas
development in the state.



12

Evolution of requlation

The example of the new legislation for shale gas drilling illustrates how the State
of Oklahoma has rapidly adapted to new technologies and addressed emerging
issues. In recent years the OCC has engaged in an annual review of its oil and
gas regulations and adopted changes to address new technologies, emerging
issues, and other developments. Through this process of continuing assessment
and adjustment, the OCC ensures that its rules remain current and effective.

For example, perhaps the biggest environmental issue associated with
development of the Woodford Shale in Oklahoma has been how to
accommodate the recycling of flowback water. We encourage recycling of
flowback water as a way to reduce the demand on our freshwater resources.
Recycling on a large scale, however, has required the use of pits for temporary
storage of flowback water. Oklahoma rules did not allow for storage of produced
waters in pits. In 2009 the OCC initiated a rulemaking process to develop
standards and procedures for the permitting, construction, operation, and closure
of pits for the recycling of flowback waters. The new rules went into effect in July
2010. And we continue to evaluate how they are working. Based on our initial
experience with the new rules, the OCC has already made some amendments
that went into effect in July 2011.

Special area rules

Most communities in the State of Oklahoma are well acquainted with the nature
of oil and gas drilling and production operations. The City of Oklahoma City,
where | live, is the location of one of the state’s largest oil fields and dealt early
on with the challenges of drilling and production in an urban environment.
Oklahoma City is also recognized nationally for the quality of its tap water.
Oklahoma City draws its drinking water from surface water supplies of
exceptionally high quality and works effectively with the OCC and others to
ensure that oil and gas operations do not adversely affect those supplies.

The OCC has procedures for special area rules to protect municipal water
supplies. Any municipality or other governmental subdivision may apply for a
Commission order establishing special area rules to protect and preserve fresh
water. The Commission has issued hundreds of these special orders over the
years.

For example, the OCC recently reviewed, updated, and strengthened the special
area rules for oil and gas operations in the watersheds of Lake Atoka and McGee
Creek Reservoirs. These truly pristine lakes in southeast Oklahoma supply
water to Oklahoma City about 100 miles away. Special area rules had been
initially adopted in 1985, but the recent upswing in drilling activity in the area
raised issues that need to be studied and addressed.
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As is typical of our rulemaking proceedings, a rather large workgroup of
stakeholders, including the City of Oklahoma City, rural water districts, counties,
tribes, oil and gas operators, and others, assisted OCC staff in identifying the
issues, considering options, and developing recommendations for consideration
by the Commission. On the basis of those recommendations, the Commission
proposed rule amendments that were ultimately adopted with the support of the
stakeholders.

The amended rules, which became effective in July 2009, established new
setback requirements from the shores of the lakes, required containment
structures around drilling locations, and included other provisions to prevent
runoff of soil, salt, and other poliutants into the lakes. They also gave oil and gas
operators some additional flexibility in meeting pit liner requirements in those
locations far enough from the lakes that the use of pits is allowed. These special
area rules illustrate the kinds of accommodations that can be reached when the
stakeholders work together to figure out how to develop our oil and gas
resources while protecting our water resources.

| have given you examples of the work we are doing in Oklahoma to ensure that
development of our oil and gas resources is conducted safely. Similar efforts are well
underway in other oil and gas producing states. For seven states already, including
Oklahoma, these efforts are reflected in reports issued by the STRONGER stakeholder
organization on its review of their hydraulic fracturing regulations.

STRONGER reviews of state oil and gas regulations

STRONGER has completed hydraulic fracturing reviews in six states now:
Pennsylvania, Chio, Oklahoma, Louisiana, Colorado, and Arkansas. | participated as a
team member in each of the reviews, except of course in Oklahoma where | sat on the
other side of the table. | wish to share with you what I've learned as a participant in the
STRONGER hydraulic fracturing reviews, but first, please allow me to give you a little
background on STRONGER.

The name, STRONGER, is short for State Review of Oil and Natural Gas Environmental
Regulations, inc. STRONGER is a multi-stakeholder collaborative effort to: benchmark
state regulatory programs; develop guidelines for effective state regulatory programs;
and conduct reviews of state regulatory programs against those guidelines. Attached to
this testimony is a copy of a presentation describing the structure, history, and
operations of STRONGER and the state review process, along with the current roster of
members of the STRONGER Board.

The STRONGER Board includes three representatives from each of three stakeholder
groups: state regulators, environmental organizations, and oil and gas producers.
Likewise, all STRONGER efforts, such as guidelines development workgroups and
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state review teams, involve the same balanced representation of the stakeholder
groups.

When STRONGER reviews a state’s hydraulic fracturing regulations, the STRONGER
stakeholder review team takes the time to review the materials provided by the state
describing its hydraulic fracturing regulations, listen to a presentation by the state on its
standards and procedures, and discuss with the state how the state addresses the key
program elements laid out in the STRONGER hydraulic fracturing guidelines. The
review team then prepares a report that discusses the state program and makes
findings and recommendations based on the STRONGER guidelines. In the report, the
review team highlights the program strengths and accomplishments, as well as
identifying areas for improvement. All of the STRONGER hydraulic fracturing reports
are posted on the STRONGER website (www.strongerinc.org).

The reports prepared by the stakeholder review teams speak for themselves, and the
observations | am about to share with you are my own, not those of STRONGER or of
any particular review team. Having participated in each of the hydraulic fracturing
reviews completed to date, however, | believe the reports document the fundamental
strengths of the state programs as well as the decisive actions states are taking to meet
the challenges of recent developments in horizontal drilling and hydrautic fracturing
technology. The findings of the Oklahoma hydraulic fracturing review and similar
stakeholder reviews conducted in other states show that the states are well equipped to
regulate hydraulic fracturing. These reports also document that each state has
experienced challenges in regulating hydraulic fracturing in today’s environment, that
the specific nature of the challenges varies from state to state, and that each state has
taken actions in a manner appropriate to its particular circumstances to ensure that
hydraulic fracturing operations are conducted safely.

Most importantly, the reports contain specific recommendations for improvement. The
STRONGER stakeholder organization looks forward to returning to the states to learn
how they have responded to the STRONGER recommendations. At this point, | can tell
you that Oklahoma has already made several rule amendments recommended by the
STRONGER review team and provided funding for additional field and technical staff
based in part on another STRONGER recommendation. So, | can attest that the
process is working to help the states in their ongoing efforts to maintain strong, effective
regulatory programs.

Please note that the hydraulic fracturing reviews have been the principal focus of
STRONGER's effort for the last couple of years, but STRONGER has a broader
mission. STRONGER's hydraulic fracturing guidelines are but one chapter in its
guidelines for state oil and gas environmental regulations. The state review process
was originally established by the Interstate Oil and Gas Compact Commission (I0OGCC)
and the U.S. Environmental Protection Agency to address the management of wastes
associated with the exploration and production of oil and gas. Over the years the
process has addressed other significant issues, including abandoned sites, naturally
occurring radioactive material (NORM), stormwater management, spill risk
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management, and program planning and evaluation. And STRONGER continues to
review and update the guidelines as needed to address emerging issues. In addition fo
reviewing the hydraulic fracturing guidelines to make adjustments based on the
experience gained through the hydraulic fracturing reviews, STRONGER is now
exploring the possibility of developing guidelines or other mechanisms to address air
issues that have arisen in oil and gas producing regions.

To date, 22 states have been reviewed under the full set of STRONGER guidelines.
The attached map of the United States shows the status of reviews in the various
states. The states that have been reviewed account for over 90% of onshore
production in the United States.

North Carolina recently became the 22™ state to undergo a full review. North Carolina’s
request for a STRONGER review is one of several steps the state is taking to prepare
for future development of the Marcellus Shale. STRONGER published the report on
North Carolina’s oil and gas regulations in February of this year. Just last week,
Governor Beverly Perdue issued an executive order establishing a regulatory
workgroup to recommend a regulatory framework and interagency protocols for oil and
gas development in North Carolina. Among the guiding principles to be considered by
this workgroup, the executive order provides that the recommendations of the
STRONGER review team must be adopted as a baseline in establishing environmental
standards for an effective oil and gas regulatory framework.

STRONGER also conducts follow-up reviews to determine how the states have
responded to review team recommendations. Ten of the 22 states that have been
reviewed have had at least one follow-up review. Through the follow-up reviews, the
review teams have found that fully three-quarters of the recommendations from prior
reviews have been met. The review teams also found that work on other
recommendations was in progress though not yet complete. For an entirely voluntary
process, | find that record of accomplishment most impressive.

FracFocus

In addition to working with stakeholders to evaluate and improve their programs, the
states are working collectively to provide information to the public on hydraulic fracturing
operations. Two state organizations have led this effort: the Ground Water Protection
Council (GWPC), an organization of state ground water protection agencies, including
oil and gas regulatory agencies like mine; and the Interstate Oil and Gas Compact
Commission (I0GCC), a compact of the Governor's of the oil and gas producing states.

In September 2010, the GWPC Board of Directors passed a resolution expressing
GWPC's intent to develop, in concert with other state organizations, a web-based
system to enhance the public’s access to information concerning chemicals used in
hydraulic fracturing. The GWPC then partnered with IOGCC to develop the chemical
registry and website called FracFocus.
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Over the next six months a system was developed that allows oil and gas companies to
upload information about the chemicals used in each hydraulic fracturing job. This
system was augmented by a website that provides a way for the public to locate and
review records of hydraulic fracturing conducted on wells after January 1, 2011. The
website also contains information about the process of hydraulic fracturing, groundwater
protection, chemical use, state regulations, and relevant publications. It provides links
to federal agencies, technical resources, and each participating company.

The FracFocus website, www.fracfocus.org, was launched on April 11, 2011. Since
then, 277 companies have agreed to participate in the effort, more than 18,000 wells
have been loaded into the system by 149 of these companies, and the website has
been visited more than 250,000 times by more than 179,000 unique visitors. To give
you an idea of the kind of information being reported to FracFocus, attached is an
example of a report on the hydraulic fracturing fluid composition for a well in Oklahoma.

The states are informing their oil and gas producers about the FracFocus chemical
registry and encouraging them to use it. In addition, a number of states have now
adopted or are considering chemical reporting requirements that incorporate the
FracFocus chemical registry. A copy of the chemical disclosure rule recently adopted
by the Oklahoma Corporation Commission is attached to this testimony. This rule
provides for the publication on the FracFocus website of the chemical constituents of
fluids used in the hydraulic fracturing of oil and gas wells in Oklahoma.

As useful and informative as the FracFocus website already is, GWPC, I0OGCC, and
their member states are committed to making it even better. A recent enhancement to
the site is a Geographic Information System interface that assists the public in locating
well records. Future enhancements to the site will include expanded search capabilities
and links to more publications, state agencies, and other resources.
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Mr. LANKFORD. Thank you.
Mr. McKee.

STATEMENT OF MICHAEL MCKEE

Mr. McKEeE. Thank you, Mr. Chairman and members of the com-
mittee.

I appreciate the opportunity to take a couple of minutes on this.

My name is Michael McKee. I am County Commissioner in
Uintah County, Utah. My primary focus over the year as a County
Commissioner related to public lands issues, natural resources,
specifically the extractive industry and our natural resource devel-
opment.

In Uintah County today, we have approximately 6,000 active oil
and gas wells. Approximately 65 percent of the natural gas pro-
duced in the State of Utah comes from the area where I live in
Uintah County. The industry has provided many families with very
good jobs with above average paying salaries. It is a way of life be-
cause 50 percent of the jobs and 60 percent of the economy in our
area does come from the extractive industry.

I am concerned about over regulation, I am concerned about the
stifling effect that over reach has on investment in our economy.
In regards to the new fracking proposals rules, I am concerned that
the Federal Government is trying to fix something that is not
broke. It isn’t even limping.

In my ten years as a county commissioner, I have never heard
of one valid violation or concern with hydraulic fracturing. This in-
cludes the fluids used, the depth, the method of injection or any
other concern being associated with fracturing. We just do not have
that problem.

Hydraulic fracturing is not a new technology but a process that
has been responsibly used for over 60 years. Hydraulic fracturing
is a safe, well tested technology that has enabled the U.S. to de-
velop unconventional natural gas and increase reserves to an over
100 year supply. Fracturing has been performed in over 1 million
wells with an exemplary safety record—90 percent of the wells uti-
lize hydraulic fracturing.

Hydraulic drilling and fracturing allows operators to produce ten
times the amount of energy by drilling fewer than one-tenth the
number of wells. We are delivering cleaner burning domestic en-
ergy and more of it while drilling fewer holes to get to it.

Regulatory decisions such as hydraulic fracturing are best made
at the State level and not regulated by a Federal bureaucracy far
removed from the issue. This is why individual States can better
tailor their specific needs since they have the experience and un-
derstanding of the geology/hydrology infrastructure and other fac-
tors unique to each producing basin.

State regulators understand the needs of the communities they
regulate much better than a far, removed Federal government and
also have the specific technical expertise, resources and experience.

On March 14, 2012, now former BLM Director Bob Abbey testi-
fied in the Senate that there has been a shift in oil and gas produc-
tion to private lands to the east and the south where there is lesser
amount of Federal mineral estate. We have seen investment from
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public lands to other areas. Part of the concern we have is the shift
in investment that can happen from this.

Only 15 percent of my county is privately owned. These decisions
can have a tremendous effect on the entire west where we have
vast holdings of public lands. Adding additional burdens to develop-
ment on Federal lands could have an adverse effect, forcing opera-
tors to shift investment away from my State and public land areas
thus depriving our citizens of needed jobs and income.

The natural gas industry employs over 600,000 people in the
United States. According to API, it accounts for nearly 4 million
jobs and that is more than $385 billion to the national economy.
Oil and gas royalties on public lands are a significant revenue
source for the Federal Government, the State of Utah and to the
counties from where it comes. In 2008, there were over $200 mil-
lion in mineral lease money collected from my county alone.

Shale gas and hydraulic fracturing has single handedly turned
the United States from a nation of declining gas production to one
of rising production.

I was approached by tribal attorneys, this is an issue they have
as well. The oil and gas producing Indian tribes are very much
against the BLM’s proposed rule. As some members of this sub-
committee may be aware, a large portion of the UN&RA Reserva-
tion of the Ute Indian Tribe rests within the boundaries of Uintah
County, Utah.

The Ute Indian Tribe is one of the Nation’s largest oil and nat-
ural gas producing Indian tribes. The BLM’s proposed rule would
severely impact the development of tribal minerals in Uintah
County. Yet despite this fact, the BLM has failed to comply with
its legal obligation and duty to consult with impacted Indian tribes.
BLM'’s proposed rule will kill tribal jobs in the oil and gas industry.
The BLM has failed to work with the Ute Indian Tribe regarding
the proposed rule.

In summary, local governments, many mineral producing States
and affected Indian tribes are all very concerned with this ill-ad-
vised, unneeded and redundant rule.

I would be happy to answer questions. Thank you.

[Prepared statement of Mr. McKee follows:]
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and American Energy Independence

May 31, 2012
Mr. Chairman and Members of the Committee:

My name is Michael J. McKee, and | am a Commissioner in Uintah County, Utah. For ten years as a
County Commissioner | have focused on issues related to public lands and natural resources,
specifically in an effort to encourage a robust and healthy energy industry in Uintah County. In
Uintah County, Utah we have approximately 6,000 oil and gas wells. 65% of the natural gas produced
in the State of Utah comes from Uintah County. 60% of the economy and 50% of the jobs in Utah’s
Uintah Basin is tied to the extractive industry.

Oil and gas extraction has been the major source of employment in Uintah County since the 1940’s.
This industry has provided many families with good jobs, higher than average income, and the
opportunity to work on the land we all love and respect. Oil and gas exploration has provided
employment from one generation on down to the next. In Uintah County | have witnessed Jobs and
economic revitalization occurring in shale territories.

The subject of today’s hearing is dealing with possible new regulations on hydraulic fracturing, and |
will say that | have never heard of one valid violation or concern with hydraulic fracturing. This
includes the fluids used, the depth, the method of injection, or any concern being associated with
fracturing.

Hydraulic fracturing is not a new technology, but a process that has been responsibly used for over 60
years. Hydraulic fracturing is a safe, well-tested technology that has enabled the U.S. to develop
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unconventional natural gas and increase reserves to over a one hundred year supply. Fracing has
been performed in over one million wells with an exemplary safety record. 90% of oil and gas wells
now require the use of hydraulic fracturing, according to the independent Petroleum Association of
America. Horizontal drilling and fracturing allow operators to produce 10 times the amount of energy
by drilling fewer than 1/10" the number of wells. We are delivering cleaner-burning domestic
energy, and more of it, while drilling fewer holes to get it.

With fracing of low-permeable rock such as shale, gas production will increase 24% over the US Energy
Information Administration’s forecast last year.  An American Petroleum Institute study performed by
HiS Global Insight found that in five years, if fracturing were eliminated, the number of wells
completed in the US would drop by 79% and gas production would fall 57% by 2018.

States have successfully regulated hydraulic fracturing for over sixty years. Given the states’
exemplary safety record, new federal mandates are not necessary. The proposed rule would add a
redundant, burdensome and costly layer of federal approval for routine oil and gas operations on
federal public lands, and threatens to usurp state authority in a field aiready well-managed by state
regulators.

These decisions are best made at the State level and not regulated by a Federal bureaucracy far
removed from the issue. This is why individual states can better tailor to their specific needs since
they have the experience and understanding of the geology, hydrology, infrastructure, and other
factors unigue to each producing basin. State regulators understand the needs of the communities
that they regulate much better than a far-removed federal government and also have the specific
technical expertise, resources and experience.

The EPA has affirmed during the Clinton Administration, the Bush administration, and now during the
Obama Administration that there have been no documented cases of contamination of drinking water
from fracing. EPA found no evidence that water quality degradation has resulted from fracing in a
2004 study. (Evaluation of Impacts to Underground Sources of Drinking Water by Hydraulic Fracturing
of Coalbed Methane Reservoirs, Final Report, US Environmental Protection Agency, June 2004, pages
ES-13) Despite that, EPA is conducting yet another study on fracing. A one size shoe fits all
approach doesn’t make for the best management.

We are concerned when there is an overreach of federal regulation to try to fix something that isn’t
broken. Fracing is already heavily regulated at the state level, but new regulations will seriously
disadvantage western states compared to other regions of the country. In contrast to other states,
public lands states face a number of challenges relating to the management of Federal land and
minerals within their borders. Those looking to access gas on our nation’s public lands must comply
not only with state law, but also with Federal law. Federal law and regulations often delay investment
and job creation for years. As a consequence, Federal faw and regulations often push investment out
of public land states into other states where there is greater regulatory certainty. On March 14,
2012, now former BLM Director, Bob Abbey, testified in the Senate that there has been a “shift {in oil
and gas production) to private lands to the east and to the south where there is a lesser amount of
Federal mineral estate.”
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implementation of new rules would be redundant with state regulations, cause excessive delays in oil
and natural gas development, further disadvantage development on public and tribal lands, and divert
jobs, revenue, and economic activity away from western states and local communities. Such layering of
federal rules on top of existing state rules is unnecessary, burdensome, and unreasonable. Such
redundancy will add cost and delay to a process that is already efficiently and effectively regulated by
the State of Utah. In fact, we are very concerned when we see a duplication of regulation, red tape,
additional processes, and unneeded scrutiny.  This will have a chilling effect on investment to drill in
our area.

In the 2012 General Session of the State of Utah, a Concurrent Resolution urging Congress to Clearly
Delegate Responsibility for Regulating Hydraulic Fracturing to the States was passed. It states that
...hydraulic fracturing ... has greatly enhanced oil and gas production in Utah and that oil and gas
production increases have led to growth in employment and economic development, as well as
promotion of energy independence for the United States. It goes on to emphasize that the State of
Utah, through the Division of Oil, Gas and Mining and the Department of Environmental Quality, have
proven more than capable of regulating oil and gas recovery processes and ensuring the safety of
workers while protecting the environment. It concludes that the state is best situated to closely
monitor oil and gas drilling and fracturing operations to ensure that they are conducted in an
environmentally sound manner.

Oil and gas royalties on public fands are a significant revenue source for federal government, the State
of Utah and Uintah County, Adding additional burdens for development on Federal County, thus
depriving our citizens of needed jobs and income. The natural gas industry lands could have an
adverse effect of forcing operators to shift investment away from Uintah employees over 600,000
people in the United States. According to API it supports nearly 4,000,000 jobs and adds more than
$385 billion to the national economy.  Trucks that haul fracturing water, waste and mufti-ton loads of
equipment provide additional jobs just to the fracing part of the oil and gas industry. Shale gas
extracted via horizontal drilling and hydraulic fracturing has singlehandedly turned the United States
from a nation of declining gas production to one of rising production. Additional Federal oversight
could have significant potential impacts to oil and gas development. Please see the attached April
2012 Executive Summary from the “Economic Impacts of Oil and Gas Development on the Public Lands
in the West” prepared for Western Energy Alliance.

In the absence of hydraulic fracturing, the commercial viability of current and future oil and gas
development could be significantly compromised. While no energy source is entirely risk free, the
greater risk to the American public is posed by those who would shut down domestic development of
natural gas which keeps us warm in the winter, generates electricity with greatly reduced air
emissions, and powers our economy and way of life. 1 ask that BLM not duplicate state regulations in
public land states. President Obama made remarks in the 2012 State of the Union address promising
a commitment to “take every possible action to safely develop” domestic natural gas. These
regulations are a solution that is working for the people of our nation’s public lands states.
Remember that hydraulic fracturing is a safe, well-tested technology that has enabled the U.S. to
develop oil and natural gas resources. We ask the Administration to fully support leaving oversight
and regulations in the hands of the state.
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Mr. LANKFORD. Thank you

I would like to enter into the record, with unanimous consent, a
letter from the National Congress of American Indians outlining
some of the things you just said.

Mr. ConNoOLLY. Mr. Chairman?

Mr. LANKFORD. Yes, sir.

Mr. ConNoLLY. Without objecting, I would ask for similar cour-
tesy. I ask at this time a response to Mr. Krancer’s testimony this
morning from our colleague, Mr. Waxman, be entered into the
record. I also ask that a similar response rebutting Mr. Krancer’s
characterization of Dr. Howarth’s research from the Sierra Club
that Mr. Krancer cited this morning also be entered into the record
at this time.

Mr. LANKFORD. Without objection.

Mr. ConNoOLLY. I thank the Chair.

Mr. LANKFORD. Mr. Howarth.

STATEMENT OF ROBERT HOWARTH

Mr. HOWARTH. Thank you, Mr. Chairman.

My name is Robert Howarth. I have been a tenured member of
the faculty at Cornell University since 1985.

I am here today as an individual. I do not represent the Univer-
sity. As are the opinions I express are informed by my research
conducted at Cornell.

I have worked on the environmental risk assessment and con-
sequences of environmental pollution, including the effects of oil
and gas development since the mid-1970s. I was invited today to
present information on the environmental and public health con-
sequences of hydraulic fracturing. I will try to very briefly do so.

Hydraulic fracturing is not new as we just heard. The process
has existed for decades but it has existed on a small scale, using
very small volumes of water. What is new is the combination of
high precision directional drilling with high volume hydraulic frac-
turing. The new combination uses 50 to 100 times more water than
was ever used in fracturing until a decade or so ago, five million
gallons or so per well.

This new technology has indeed opened up new resources, shale
gas and other unconventional gas. The technology is very, very
new. I want to stress that. As a result, the science or under-
standing the consequences is also very, very new. For context, half
of all the shale gas that has ever been developed in the world has
been produced in the last three years, so a new technology and the
science is new.

In terms of peer review literature on what the environmental
consequences are, it almost all in the last year. The very first pa-
pers were published 14 months ago. The science is new. It is very
rapidly changing. I will try to give you a sense of that today.

One issue is surface water pollution. Very briefly, I want to say
there is good evidence that hydraulic fracturing in this new form
has contaminated surface waters. One of the major ways is through
improper waste disposal through sewage treatment plants. The
City of Pittsburgh had a serious water quality problem from that
with bromides entering their system. It is now outlawed in Penn-
sylvania but not outlawed in some other States. We still don’t real-
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ly have good alternatives for disposing of the hydraulic waste in
much of the country.

Groundwater contamination appears to be a big issue. The
science behind that is very iffy at the moment. A lot of the informa-
tion is not publicly available making the science difficult. The U.S.
Environmental Protection Agency is undertaking a long, detailed
study on that and I think most scientists would say we should hold
off and see what they come up with but there is certainly anecdotal
evidence of this problem. I could talk more about that in questions
if you like.

There is excellent evidence of methane contamination from hy-
draulic fracturing in wells. It is well documented in Pennsylvania.
Local air pollution is an issue and there are two I will point to. One
is benzene which is admitted to the atmosphere routinely from hy-
draulic fracturing. The State of Texas routinely reports values that
are hazardous, sometimes at near acutely lethal doses. Pennsyl-
vania reports much lower concentrations so far but they are con-
centrations which, in my opinion, pose a significant cancer risk
from chronic exposure.

We have a big problem from the ozone pollution from hydraulic
fracturing. The methane and other hydrocarbons that are released
to the atmosphere make ground level ozone pollution. We are see-
ing large amounts of ozone pollution in the western States where
it has almost never been seen as a problem before. In the winter
in Wyoming, Utah and Colorado, ozone concentrations are now
higher than they are in Los Angeles or New York City. This is un-
doubtedly a direct relation to hydraulic fracturing.

My own research has been on the role of methane released from
shale gas and how that affects the greenhouse gas footprint. We
published the very, very first analysis of that 13 and a half months
ago. Our conclusion was that because methane is 105 fold more
powerful as a greenhouse gas over the time period 20 years after
emission, methane leakage even at small rates is a serious green-
house gas concern, giving shale gas a larger greenhouse gas foot-
print than other fossil fuels. I will come back to that in just a
minute.

I want to briefly mention one other issue and that is radon in
gas supplies. Radon is a gas that is carcinogenic, the major expo-
sure of ionizing radiation to the public in the United States cur-
rently. Natural gas is already a major root of exposure to getting
radon into the homes and shale gas, at least from the Marcellus
shale is far, far richer in radon than conventional natural gas has
been. This is something I think deserves a lot more attention and
scrutiny and a lot more study. In my opinion, it poses a significant
public health risk that has gone under appreciated so far.

I believe the Federal agencies have a central role in regulating
oil and gas development generally but also particularly with devel-
opment of this unconventional oil and gas by high volume hydrau-
lic fracturing. The issues involved are complex, they are new, the
technologies are new and are continually evolving.

The scientific issues are difficult. From my experience interacting
with agencies, scientists and managers in many States and many
Federal agencies in the last 35 years, I believe most States lack the
technical expertise to deal with these complex issues.
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Finally, I note that the pollution from unconventional oil and gas
in water, in air and in pipelines moves across State lines, so there
is clearly a role for Federal involvement.

I would like to take a final minute to briefly respond to the writ-
ten testimony of my fellow witness, Mr. Krancer. The written testi-
mony I heard is very critical of our work on greenhouse gas so I
would like to set the record straight on that. I have written an ad-
dendum to my testimony to do so.

I would also ask the committee to make a formal part of this
paper, “Methane Emissions from Natural Gas Systems,” which I
and many other co-authors wrote for the U.S. National Climate As-
sessment at the request of the Office of Science and Technology
Policy Assessment in February in which our work is explicitly com-
pared with all other studies ever done on this topic.

Mr. LANKFORD. Without objection, we accept that into the record.

Mr. HOWARTH. The bottom line is that our estimates of methane
emissions were the first, there have been many estimates since
then and one of the things we called for was further direct study.
Most of the information is available only from industry sources and
it is poorly documented. We called for direct, independent studies
and they are starting to happen. The first is now being published
by NOAA and University of Colorado scientists.

It shows that we are conservative and low—the methane emis-
sions are worse than we said. I would be happy to go into more de-
tail on that work if the committee is interested.

My time is over. Thank you very much for the opportunity to talk
with you today.

[Prepared statement of Mr. Howarth follows:]
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My name is Robert Howarth. | have been a tenured faculty member at Cornell
University in Ithaca, NY, since 1985, and have held an endowed faculty position, the
“David R. Atkinson Professor of Ecology & Environmental Biology,” since 1993. | am also
the Founding Editor of the journal Biogeochemistry and an adjunct senior research
scientist at the Marine Biological Laboratory in Woods Hole, MA. | have performed
research and published scientific papers on environmental risk assessment and the
consequences of pollution, including the effects of oil and gas development, since the
mid 1970s.

I was invited to present information in this hearing on the environmental and
public health consequences of hydraulic fracturing. Hydraulic fracturing is not new. The
process has existed for many decades, using relatively small volumes of water, to
stimulate gas and oil wells to increase production. What is new is the combination of
high-precision, directional drilling with high-volume hydraulic fracturing. This new
combination uses many times more water and chemical additives for the fracturing,
often 5 million gallons or more per well. This is 50 to 100 times more fracturing fluid
than used to stimulate conventional gas wells. The high-volume hydraulic fracturing
combined with directional drilling has allowed the exploitation of gas resources not
previously available, such as shale gas. This combination of technologies to obtain shale
gas is very new, first used in Texas just over a decade ago. And over half of all the shale
gas that has ever been developed in the world has been produced in the last 3 years.

Because the development of shale gas is so new, the science on this process and
its environmental consequences is also very new. Almost all peer-reviewed scientific
publications on the environmental and public health consequences of shale gas have
been published in the past 14 months, since April 2011. A list of these papers and their
abstracts can be found on the web site of Physicians, Scientists, and Engineers for
Healthy Energy (http://www.psehealthyenergy.org/site/show list/id/35). Today, | will
briefly summarize the findings of this new, developing science.
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Surface water pollution: Shale gas development has already caused significant surface
water pollution. The additives used in hydraulic fracturing include toxic and
carcinogenic substances, such as formaldehyde, benzene, xylene, and
monoethanolamine. Asimportantly, frac fluids extract chemical substances from shales,
including toxic and carcinogenic aromatic hydrocarbons, toxic metals, and radioactive
materials such as uranium, thorium, and radium. Some of these materials are released
to the environment when blowouts and other accidents occur. A greater route of
release and exposure comes from disposal of frac-return fluids. Approximately 20%, or
1 million gallons or so, of the material used in hydraulic fracturing flows back to the
surface in the first few weeks after fracturing, with all of the added and extracted
chemical substances. In Texas, where most high-volume hydraulic fracturing has
occurred so far, these wastes are disposed of by injection into old, abandoned
conventional gas wells. In the Marcellus formation in Pennsylvania, some waste has
been injected in such disposal wells, but suitable disposal wells are rare in the northeast,
and much more has been disposed of in municipal sewage treatment plants. Such
treatment plants simply are not designed to handle these toxic wastes. A significant
amount of the wastes flow through the plants and are released into rivers, Public
drinking water supplies in the Pittsburg area have already been affected, with elevated
bromides from the waste interacting with chlorination in public drinking water systems
to produce highly dangerous brominated organic compounds. As a result, the PA DEP
and US EPA have put a stop to using sewage plants to dispose of frac wastes, as of the
summer of 2011. But suitable alternative disposal methods have yet to be developed.

Groundwater contamination: There are several reports of contamination of drinking
water wells and surface aquifers by fracking fluids, particularly in Pennsylvania and in
Colorado. The extent of such contamination, and the mechanisms which might lead to
such contamination, remain poorly studied. Most scientists familiar with the existing,
public data {note that a lot of information is not publicly available) believe the
contamination is likely caused by well and cementing failures. A recently published
model suggests there may also be a threat of migration of contaminated fracking fluids
from depth to surface drinking water aquifers over time through fissures and cracks.
The US EPA is currently pursuing a comprehensive study of groundwater contamination
from hydraulic fracturing, and intends to release a preliminary report later this year and
a final report in 2014,

Shale gas development also leads to contamination of drinking water wells, as
indicated by a May 2011 study published by Duke University scientists in the
Proceedings of the National Academy of Sciences. Methane concentrations were
frequently elevated in drinking water wells within 1 km of shale gas operations,
sometimes at levels great enough to pose a significant risk of explosion.

Local air pollution: The development of shale gas and other unconventional forms of
natural gas {from coal-bed seams and tight-sand formations) results in significant local
air pollution. One concern is the release of benzene and other aromatic hydrocarbons

2



27

to the atmosphere from routine operations. State officials in Texas have reported
benzene concentrations in the air near gas operations that sometimes exceed acute
toxicity standards. In Pennsylvania, reported benzene concentrations are so far lower,
quite likely because the rate of gas development has been much lower. Nonetheless,
reported atmospheric benzene levels near some drilling operations in Pennsylvania are
high enough to pose risk of cancer from chronic exposure.

Ozone poliution is also of great concern. Ozone is created in the atmosphere
when nitrogen pollution and organic compounds react under strong sunlight. Current
ozone pollution in the US is estimated to cause 30,000 premature deaths each year,
almost the same death rate as from automobile accidents. Unconventional natural gas
development from hydraulic fracturing increases ozone pollution due to leakage of
organic compounds to the air. The problem has been particularly acute in Wyoming,
Utah, and Colorado in recent years, with ozone concentrations in the winter due to
natural gas development being higher than observed in New York City.

Methane and global warming: Methane is released to the atmosphere during
development, transport, storage, and use of natural gas. Methane is an incredibly
powerful greenhouse gas, and as a result of methane emissions, both shale gas and
conventional natural gas have larger greenhouse gas footprints than other fossil fuels
such as oil and coal (when viewed over an integrated 20-year time frame after
emission). Recent climate models point to the urgency in reducing methane emissions:
without immediate global reductions in methane pollution, these models indicate that
the Earth will warm to 1.5 degrees C above the long-term average within 15 years or so,
and to 2 degrees C within 35 to 40 years. This is a dangerous level of warming, a level
that greatly increases the likelihood of positive feedbacks in the climate system, leading
to an acceleration of further warming. Reducing emissions of methane and other short-
lived radiatively active materials such as black carbon is the best way to reduce this
dangerous warming. Currently, almost 40% of all atmospheric methane released by
human activity in the US comes from the natural gas industry. Most studies indicate
that shale gas development releases 40% to 60% more methane than does conventional
natural gas. To address the huge threat posed by global warming, | believe it is essential
to move as quickly as possible away from natural gas towards renewable energy
resources, and to not further develop shale gas unless major (and expensive) steps are
taken to greatly reduce methane emissions.

Radon in natural gas supplies: Radon gas is a carcinogen, and exposure to radon is the
largest source of public exposure to ionizing radiation in the US. Currently, radon in
homes in the US results in an estimated 20,000 deaths per year. Natural gas contains
radon, and using natural gas for home cooking is one route of home exposure. Shale
gas from the Marcellus formation, and perhaps from other formations as well, has much
greater levels of radon than does conventional natural gas. This is because the
Marcellus shale is particularly rich in uranium and thorium, and radon is formed from
the decay of these radioactive materials. Radon has a half life of 3.8 days, so with

3



28

sufficiently long storage, the radon decays away and poses less public health risk.
However, the rapid movement of natural gas from the Marcellus shale to northeastern
cities would seem to pose a major public health risk, one that certainly deserves much
greater study and scrutiny.

The role of federal regulation: | believe federal agencies should have a central role in
regulating oil and gas development, and particularly with the development of
unconventional oil and gas by high-volume hydraulic fracturing. The issues involved are
complex, the technologies are new and continually evolving, the scientific issues are
difficult. From my experience with interacting with both federal and state regulatory
agencies over the past 35 years, | believe most states lack the science capacity to
adequately develop and enforce regulations for unconventional oil and gas.

Finally, | note that the pollution from unconventional oil and gas development
moves across state lines in surface waters, in the air, and in gas pipelines {in the case of
radon). This inter-state pollution clearly calls for federal oversight of environmental and
public health regulation.

| thank the committee for the opportunity to testify today, and | would be pleased to
answer any questions you may have.
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Mr. LANKFORD. Thank you.
Mr. Krancer.

STATEMENT OF MICHAEL KRANCER

Mr. KRANCER. Thank you and thank you for the opportunity to
be here.

I am not sure the last time Washington, D.C. saw a duel out in
front of the congressional offices but me and my good colleague,
Bob Howarth, might have to have one after this.

In all seriousness, we in Pennsylvania have a comprehensive pro-
gram to regulate what is not a new activity in Pennsylvania, oil
and gas exploration and hydraulic fracturing. We have been doing
it for about 60 years. Each State is different. That is the key. Penn-
sylvania is not the same as Oklahoma, not the same as Texas, not
even the same as New York necessarily.

We have regulations regarding well casing and cement for the
drilling process. We have regulations for water handling and sur-
face water. We have regulations for air impact. We are doing short
term air impact studies; we are going to do long term impact stud-
ies. One of the things just mentioned by Professor Howarth, the
sewage treatment plants in Pittsburgh, he did say it is now out-
lawed in Pennsylvania. That is proof in the pudding that the States
are very capable, agile and know enough about what is going on
in their backyard to take the appropriate steps.

My colleague, Ms. Wrotenbery, testified about STRONGER,
STRONGER did review Pennsylvania regulations in 2010. Those
regulations were reviewed very well by STRONGER. Just recently,
SUNY Buffalo in May issued a report that in essence followed up
on that and brought it current. That report concluded there was a
compelling case that Pennsylvania’s oversight of oil and gas regula-
tion has been effective.

We have a brand new statute in Pennsylvania, again proving the
agility of the State to act and our knowledge of our own State at
13 which brought on some new requirements regarding setbacks,
regarding disclosure and we have one of the most forward thinking
advance disclosure provisions of any State in the Union, for the
first time ever requiring disclosure to medical professionals.

I heard what Professor Howarth said about the methane study
and his criticism of my criticism of it. I just have to note that I will
have to take a number and get in line for the folks critiquing Pro-
fessor Howarth’s report. That is part of the academic process and
that is all fair. That is what we should be doing.

I do have to take some exception to some of the points. Atmos-
phere benzene levels near “some drilling sites”—what drilling
sites? They are not mentioned in his testimony. I am not sure what
he is talking about with respect to chronic exposure and so forth.
That is a toxicologist and epidemiologist purview.

The report that there have been several reported contaminations
of drinking water wells and surface aquifers by frac fluids in Penn-
sylvania is just not true. That is simply not true. Not even Duke,
which I have also had issues with the study from Duke, even the
Duke study drew any connection between any frac fluid being in
the water in Pennsylvania.
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Let me remind everyone, methane migration has been a creature
in Pennsylvania for generations and probably been a creature in
other States as well. Any drilling, if it is not done right, can cause
contamination or can cause methane migration. That is why in
Pennsylvania we have our well casing and cementing regulations
we put into place because we knew what our geology was like and
we knew what was necessary on the floor.

I would agree with what Professor Howarth says, that this area
is complex, it is evolving, it is difficult, but that is actually a reason
the States should be on top of regulating. The States know how to
react to these things. It is a proven record in Pennsylvania. We
know the science in the States. We are not idiots in the States com-
pared to the Federal Government, for example, who knows every-
thing. That is not the way it works.

I would take a little bit of discussion point with the Ranking
Member. The way environmental regulation works in this country
is primarily based on State delegation, States running with the ball
to regulate environmental matters. In terms of hydraulic frac-
turing, I talk about it in my testimony, the history is clear. The
Federal Government has never indicated an interest, any Adminis-
tration, any Congress, any EPA, in regulating hydraulic fracturing
until all of a sudden now there is a huge interest to get into it from
various different aspects.

That is all borne out in the history of the Safe Drinking Water
Act, in the bipartisan 2005 Energy Policy Act which did nothing
more than restate what the longstanding policy had been with re-
spect to the Safe Drinking Water Act’s non-regulation of fracking.

With that, I will conclude and look forward to questions and
some more discussion.

[Prepared statement of Mr. Krancer follows:]
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Committee on Oversight and Government Reform,
Subcommittee on Technology, Information Policy, Intergovernmental Relations and
Procurement Reform
Thursday, May 31, 2012

Members of the Committee, thank you for the opportunity to provide testimony on behalf
of the Commonwealth of Pennsylvania, Department of Environmental Protection.

I have been asked to address how Pennsylvania’s environmental protection programs
oversee and regulate the exploration and extraction of natural gas to ensure that the
activity is done in an environmentalily sensitive way. Suffice it to say that Pennsylvania’s
programs are comprehensive and robust and they are working. The outside experts agree
on that.

1 have also been asked to say a few words about the newest federal forays into regulation
of hydraulic fracturing, namely the draft EPA Permitting Guidance for Qil and Gas
Hydraulic Fracturing Activities Using Diesel Fuels and the Department of the Interior’s
Bureau of Land Management’s (DOl BLM) draft regulations for fracking on federally
managed or Indian lands.

There is no question that states can do and are doing a better job regulating the oil and
gas extraction technique of hydraulic fracturing within their borders than the federal
government could do. No “one size fits all” is applicable in this field. Each state is
different and has different geography, topography, geology, hydrogeology and
meteorology. In fact, the states in which hydraulic fracturing has and is taking place have
been regulating that activity for many years already. The states are light-years ahead of
the federal government in terms of experience and know how about their own individual
states and about the science and technique of hydraulic fracturing.

Pennsylvania’s natural gas extraction has dramatically increased over the past few years
and we are delivering huge amounts of cheap clean fuel to Americans because of our
ability to know our state and regulate and oversee the safe conduct of this activity within
our state better than anyone. The Energy Information Administration reported on May
23, 2012 that natural gas production in Pennsylvania has quadrupled since 2009
averaging now nearly 3.5 billion cubic feet per day in 2011. See
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http://www.eia.gov/todavinenergy/detail.cfin?id=6390. A copy of the dramatic chart
from the EIA is attached as an Exhibit.

This has, in turn, resulted in what PJM, the largest competitive electric power grid
operator covering 13 states and the District of Columbia from New Jersey to Illinois and
over 51,000,000 consumers, has called a massive increase in future gas powered
electricity generation. In fact, the PJM capacity auction of May 2012 cleared nearly 5
gigawatts (GW) of new gas fired generation capacity. Low gas and electric utility rates
for consumers is only one side of the story. The promise for the future is even brighter as
this and other domestic energy sources can unlock an economic renaissance that America
can lead.

I can tell you unequivocally that the federal government could not have implemented and
executed what we have done, and done very well, right here in Pennsylvania.

1 was encouraged to hear that EPA Administrator Lisa Jackson said to an audience at
Richard Stockton College of New Jersey in February 2012 that states are right to take the
lead on the issue of regulating hydraulic fracturing and that regulation of hydraulic
fracturing does not need to be federalized. However, it seems that EPA’s actions and
attitude recently have not been consistent with its Administrators words. Also, other
parts of the federal administration have sought to interpose on the state’s role as primary
regulator of natural gas exploration and extraction via hydraulic fracturing.

This perceived need to layer federal regulation on top of an already comprehensive state
regulatory program is completely unfounded. 1 say unfounded because both the federal
government and independent, impartial organizations have concluded that states, and
Pennsylvania in particular, are appropriately and professionally managing this important
industry.

Indeed, the head of EPA’s Drinking Water Program said publicly in 2010 that “I have no
information that states aren’t doing a good job already [regulating fracking].” That is
certainly the case for Pennsylvania.  Also, our regulatory program was recently
evaluated by the independent, non-profit, multi-stakeholder State Review of Oil and
Natural Gas Environmental Regulations organization (STRONGER) and received
positive marks. STRONGER was recently recognized by the United States Department
of Energy Shale Gas Subcommittee’s August 2011 draft report on Shale Gas
development as an “exceptionally meritorious” mechanism for improving the availability
and usefulness of shale gas information among constituencies. According to
STRONGER, “the Pennsylvania program is, over all, well-managed, professional and
meeting its program objectives.” I would go beyond that and say that Pennsylvania has
done an exceptional job managing the new challenges that shale gas development
presents while allowing our citizens to enjoy the enormous benefits created by this
industry.

On May 15, 2012, the State University of New York at Buffalo’s Shale Resources and
Society Institute released a comprehensive study which found that Pennsylvania’s
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program and regulations have been quite effective at reducing the impacts per well drilled
and that there is a compelling case that Pennsylvania state oversight of oil and gas
regulation has been effective. The SUNY Buffalo study was extremely comprehensive
and considered the period of 2008, when unconventional gas exploration was in its early
stages in Pennsylvania, through mid-2011. The study found, among other things, that
environmental incidences declined 60 percent between 2008 and August 2011. This, says
the report, is “a rather notable indicator of improvement by the industry and oversight by
the regulators.” A copy of the SUNY Buffalo Study is attached hereto as an Exhibit.
This, of course, reinforces, confirms and brings forward in time the conclusions of the
2010 STRONGER report which, as mentioned before, concluded that the Pennsylvania
program is well-managed, professional and meeting its program objectives.

One of the primary areas of concern which has been raised about state regulation is in the
area of groundwater and drinking water protection. There has been a misconception that
the hydraulic fracturing of wells can or has caused contamination of water wells. This is
false. First, hydraulic fracturing is only a temporary feature of natural gas development
which lasts a few days. Hydraulic fracturing of wells is not new in Pennsylvania; it has
been going on here since about the 1950s and has been standard practice since about the
1980s. Tens of thousands of wells have been hydraulically fractured in Pennsylvania
without any indication that groundwater quality has been impacted.

Our decades of successful state experience is backed up by federal claims as well. In
2010, the head of EPA’s drinking water program, Steve Heare, said that despite claims by
environmental organizations, he had not seen any documented cases that the hydro-
fracking process was contaminating water supplies. EPA Administrator Lisa Jackson said
the exact same thing in her May 24, 2011 testimony before the U.S. House Committee on
Oversight and Government Reform. In a January 2010 article in Platts Gas Daily, Energy
Secretary Steven Chu said that hydraulic fracturing is safe and lawmakers should be
cautious in their efforts to restrict it. My predecessor, former DEP Secretary John Hanger,
told Reuters in October 2010 that “Pennsylvania has not had one case in which the fluids
used to break off the gas from 5,000 to 8,000 feet underground have returned to
contaminate groundwater.”

Dimock, Pennsylvania has become somewhat of a center of attention with respect to
natural gas exploration and state/federal relations. Even the original May 2011 limited
Duke Study of Dimock, Susquehanna County, water sample reports confirmed there was
no evidence of fracking fluids in any sample from any of the 68 wells they tested. The
study states, “[w]e found no evidence for contamination of drinking-water samples with
deep brines or fracturing fluids.” And, more recently, from about January 2012 to May
2012, the federal EPA has conducted its own testing of private water supply wells in
Dimock. EPA has conducted four rounds of sampling covering 61 homes. FEach
sampling result showed no levels of contaminants which would pose a health threat or as
EPA put it, “the results gave no cause for either ‘immediate’ or ‘further action.””

Our ability to unlock the huge clean burning energy source contained in unconventional
shale formations has transformed Pennsylvania into an energy exporter and will



34

ultimately move our nation toward energy self-sufficiency. In addition, we are looking
at an economic and energy transformation. We have already seen tens of thousands of
new jobs here in Pennsylvania from the industry itself as well as from new industries
spawned to support it. These are good paying career jobs in many fields. And that is just
the start. There will be hundreds of thousands more good paying skilled and unskilled
jobs in a variety of sectors.

Oil and natural gas exploration and extraction have already provided huge economic
benefits to Pennsylvania and the promise for the future is immense. Not only the promise
of cheap clean fuel but also a key to the renaissance of the American petrochemical
industry as well. Shell Chemicals in June announced that it is developing plans to
possibly build a world-scale ethylene cracker with integrated derivative units in the
Marcellus Shale region of Pennsylvania in Monaca, Beaver County. The cracker
processes ethane from natural gas into ethylene, one of the primary inputs for a host of
everyday products. It is no coincidence that Shell is looking right here in Pennsylvania to
possibly build that cracker plant. As Shell said, “US natural gas is abundant and
affordable.”

This story is not limited to southwestern Pennsylvania. In the Philadelphia area we are
also seeing that Pennsylvania’s and our nation’s oil and natural gas resources may hold
the key to reinvigorating one or more of our southeastern Pennsylvania refineries and/or
the petrochemical industry. The crude oil from the Bakken Shale formation in the
Midwest may provide the game-changer which turns the Philadelphia refinery’s
economics around saving thousands of jobs. Also, Energy Transfer Partners’ recent
acquisition of Sunoco — coupled with a strong statement on its commitment to Marcellus
Shale-related activity — is another tangible example of this opportunity benefiting
southeastern Pennsylvania.

While interest in the economic and energy possibilities of the Marcellus is high, my job is
to protect public safety and the environment and to do so based on sound science and not
fiction or fear. Unfortunately, we have seen some examples of very suspect science
lately in this area. There are many examples but let me point out four prominent ones:
(1) the May 2011 Duke University Paper regarding methane in Pennsylvania water wells
in Dimock; (2) the April 2011 Robert Howarth Paper regarding Greenhouse Gases and
Marcellus Shale; (3) the April 16, 2011 United States House of Representatives
Democrats Report, *“Chemicals Used In Hydraulic Fracturing” and; (4) EPA’s
Greenhouse Gas Emissions Reporting From The Petroleum and Natural Gas Industry:
Background Technical Support Document, 2010.

Our experts as well as other experts are studying all these materials, and I will not
belabor all the deficiencies with these various reports here but I will highlight a few.

The Duke paper seems to be based on only a few selected samples in a specific area with
previously documented problems, i.e, Dimock Township in Susquehanna County,
Pennsylvania. This would indicate that the study itself is statistically and technically
biased. Also, the fact is that the methane in the area being seen is the product of the
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shallower, Upper Devonian formation which is about 1,000 to 3,000 feet deep, not the
deeper shale formations which are about 7,000 feet deep. Yet the Paper improperly
attempts to link the source to the deeper Marcellus Shale. The authors of the study have
inexplicably declined DEP’s reasonable request that they share with us their data and
their sample locations. Moreover, the authors of the Study have indicated their personal
bias. They have gone on record in the Philadelphia Inguirer as being personally
ideologically opposed to domestic natural gas drilling saying “we would like to see shale
gas drilling become largely unnecessary”. These factors especially raise credibility
questions. DEP is always willing to partner with disinterested scientists or institutions
whose goals are to obtain facts but we are justifiably wary of those who admit that they
are personally committed to showing “what we would like to see.”

In October 2011 the Center for Rural Pennsylvania issued its comprehensive study
entitled “The Impact of Marcellus Gas Drilling on Rural Drinking Water Supplies”. The
Center is a bipartisan bicameral legislative agency of the Pennsylvania Legislature. The
study was conducted by the Penn State University’s College of Agricultural Science.
Major findings of the Study include the following:

» Statistical analyses of post-drilling versus pre-drilling water chemistry did not
suggest major influences from gas well drilling or fracking on nearby water wells.

» Analyses of the data from both phases of this study generally showed a lack of
statistically significant changes in water quality parameters due to Marcellus
drilling or fracking when comparing pre- to post-drilling elements of water
quality.

> In contrast to the Duke study’s findings, here dissolved methane did increase at
one drilled site but this site also had a moderate level of methane before drilling
occurred. Dissolved methane did not increase at fracked sites and was not
correlated to the distance to the nearest Marcellus well site.

» Regarding methane, the research found no statistically significant increases in
methane levels after drilling and no significant correlation to distance from
drilling.

> Statistical analyses did not suggest major influences of gas well drilling on the
water quality of nearby water wells, as evidenced by a lack of statistically
significant increases in pollutants that are most prominent in drilling water fluids,
such as total dissolved solids (TDS), chloride, sodium, sulfate, barium and
strontium.

> Results of the water quality parameters measured in the study did not indicate any
obvious influence from fracking in gas wells nearby private water well quality.
Data from a limited number of wells also did not suggest a negative influence of
fracking on dissolved methane in water wells.
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Also, the EPA announced in January 2012 that it had decided to step in and take water
samples in Dimock. EPA released on or about May 11, 2012 the results of its fourth and
final round of water testing. EPA said that the results of its fourth were the same as the
results of the first three rounds and that is all rounds of samples show no health concerns.

The United States House of Representatives Democrats’ April 16, 2011 paper fails to
state what it is not. It is not a toxicological review of chemicals used in fracking and it
does not provide a sound scientific assessment of exposures, exposure pathways or risks
to human health that might be associated with such theoretical exposure. The paper also
fails to note that the fluid that is its subject is over 98% water and sand with only small
amounts of the chemicals it attempts to characterize. The paper creates misimpressions
by focusing on total liquid volumes and not the amounts or volumes of any additives in
the liquid. The paper also is very loose with respect to its use, or misuse, of the label
“carcinogen.”

Robert Howarth is a Cornell University scientist who published a “study” regarding the
greenhouse gas impacts of shale gas development. Howarth’s supposed study has been
rejected by almost every legitimate source in the scientific community. Even Howarth
himself admits that the data in his study is, his words, “limited”, “unpublished”, “really
low quality”, “lousy” and from “weird PowerPoints.” Joe Nocera of the New York
Times points out that even the Environmental Defense Fund has estimates of methane gas
emissions that are 75% lower than Howarth’s.

In August 2011, Camegie Mellon University (CMU) published a study, partially funded
by the Sierra Club, which demonstrates conclusively that Howarth’s conclusions are
false, irresponsible and unscientific. The CMU study is a comprehensive life cycle
analysis which concludes, among other things, that “natural gas from the Marcellus Shale
has generally lower life cycle greenhouse gas (GHG) emissions than coal for production
of electricity” and that “natural gas provides lower greenhouse emission for all cases
studied whether the gas is derived from Marcellus shale or the average 2008 domestic
natural gas system” Also, interesting is that the CMU study concludes that although
“green completions” and capturing gas for market that would otherwise be flared or
vented could reduce emissions associated with the completion process, “these
preproduction emissions, however, are not substantial contributors to the life cycle
{emissions] estimates.” As lead CMU researcher Paulina Jaramillo said, “we don’t think
[Howarth] is using credible data and some of the assumptions [Howarth] makes are
biased. And the comparison [Howarth] makes at the end, my biggest problem, is wrong.”

The fundamental deficiencies of EPA’s Greenhouse Gas Emissions Reporting Technical
Document were recently very well documented in an August 2011 report released by the
very well respected energy consulting firm IHS CERA entitled, aptly, “Mismeasuring
Methane: Estimating Greenhouse Gas Emissions From Upstream Natural Gas
Development. The EPA’s 2010 Technical Guidance inexplicably revised upward by an
order of magnitude the prior emissions estimates for GHGs from this industry from
studies on this topic from just a few years ago. IHS CERA explains the magnitude of the
flaws in EPA’s approach. As IHS CERA points out, EPA’s methodology behind its
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2010 study lacks rigor and should not be used as a basis for analysis or decision making.
EPA, strangely, based its estimates on methane emissions from well completions from
data samples of methane captured (i.e.. not emitted) during well completions. Also, EPA
based its conclusions on just a couple of slide presentations. Aside from the fundamental
deficiency of using incomplete and unreliable data, IHS CERA points out that EPA did
not even do the math correctly with the data it did choose to use and that EPA’s
assumptions in doing the math were unsupportable in the real world. As a result, “the
overall amount of methane that EPA assumes is emitted during well completion activities
does not pass a basic test of reasonableness.”

This Report would seem to confirm that life cycle GHG emissions from unconventional
shale operations are similar to current domestic gas operations and that natural gas, as a
fuel, presents tremendous opportunities to achieve cleaner air since it emits virtually no
particulate matter and much lower amounts of other parameters.

The IHS CERA Report also discusses the Howarth Report. IHS CERA shows, to the
extent any further showing on this were necessary, that the Howarth Report is not
technically or factually supportable. Indeed, appended to the IHS CERA report is a piece
by an IHS CERA principal, Pete Stark, that specifically takes Howarth to task for
“misusing and seriously distorting” a previous IHS CERA article published by Mr. Stark.
The release of the CMU Study and the IHS CERA Study in such close proximity in time
prompted a colorful remark by my immediate predecessor as DEP Secretary, John
Hanger, who had this to say, “bit by bit the Howarth Study is being consigned to the junk
heap.”

The Mvths About the So-Called “Halliburton Loophole” and the FRAC Act

Since an overarching topic here today is state versus federal regulation of hydraulic
fracturing, let me take a few minutes to discuss some context and history. Much of the
discussion about the state/federal relation in the area of regulation of hydraulic fracturing
has as its focus the so-called, but misnamed, Halliburton “loophole”. While some say
that the so-called Halliburton Loophole is behind what they perceive as a sinister plot to
exempt fracking from the Safe Drinking Water Act (SDWA) and allow the pollution of
drinking water, the facts are different.

First the context. Fracking is a temporary process of pumping fluids underground for the
purpose of extraction of natural gas or oil from deep formations. Indeed, the initial
fracking process lasts a only few days and while the well may have to be periodically re-
fractured, the life span of a producing well can be a century. In addition, the fracking
process is separate and apart from the drilling process. In fact, the fracking process, by
definition, occurs after the drilling of the well is complete. Also, fracking happens very
deep below the surface. For Marcellus formations, this occurs at about 5,000 to 8,000
feet below the surface or more. Fresh groundwater, on the other hand, is located from
about less than 600 feet below the surface.
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Now the history. Hydraulic fracturing has never been regulated by the federal
government. It has always been a matter of state regulation. EPA has never intended or
thought that fracking is or should be subject to the SDWA’s Underground Injection
Control (UIC) program. It has never before even expressed an interest in regulating the
generations-old practice of energy extraction vig hydraulic fracturing under the SDWA
UIC program. Instead, EPA, before now, has always been of the mind that the practice
was well regulated by the various states in which it was taking place.

In 1997, a court case from the federal appeals court for the Eleventh Circuit issued an
opinion involving the state of Alabama, while not finding that fracking was any threat
whatsoever, for the first time ever, said that underground emplacement of fluids for the
purpose of extraction of gas from coal beds, which are quite shallow compared to
Marcellus and other unconventional gas bearing formations, was subject to the federal
UIC program. The aberrational case was not binding nationwide; only in the territory
governed by that federal court. In response to this court decision, EPA studied the
fracking process and it issued a report in 2004 which concluded that fracking poses little
or no threat to drinking water. EPA also concluded then that no further study of this
process was scientifically justified.

Just like EPA, the United States Congress has never intended that hydraulic fracturing
should be subject to the SDWA’s UIC program. So, in 2005, in the face of the
aberrational court decision from the Eleventh Circuit, Congress sought to reassert and
reaffirm, through the bipartisan Energy Policy Act of 2005, what had always been its
policy, i.e., fracking for energy extraction was not regulated federally by the SDWA’s
UIC program.

It is myth to assert that this was pushed solely by Vice President Dick Cheney. In fact,
this provision of the Energy Policy Act of 2005 garnered bipartisan support. It won 74
yea votes in the Senate. Included among its supporters there was Ken Salazar, the current
Secretary of the Interior who was then a Senator from Colorado and the current President
of the United States, Barack Obama, then the junior Senator from Illinois. In the House,
249 members on a bipartisan basis voted for the Bill including the top Democrat
members of both the Energy and Commerce and Natural Resources Committees.

Now for the facts about drinking water and surface water protection. The Energy Policy
Act of 2005 has no impact whatsoever on the state and federal laws that prohibit oil and
gas extraction operations from causing surface water or ground water pollution. The
whole of oil and gas operations are subject to the federal Water Pollution Control Act and
is prohibited from causing pollution to the waters of the United States. In Pennsylvania,
all aspects of oil and gas exploration and extraction, including drilling and fracking
operations, are regulated by the state’s Oil and Gas Act, the Clean Streams Law, Air
Pollution Control Act, Solid Waste Management Act, and the Dam Safety and
Encroachment Act and our water protection regulations.  Pursuant to these laws,
pollution of groundwater and surface water resources by well drilling and completion is
completely prohibited, The fact is that the so-called and misnamed “Halliburton
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Loophole” in no way diminishes the statutory and regulatory coverage of our laws as
applied to gas extraction.

Hazardous chemicals are not being injected into the drinking water as some say. As
mentioned, hydraulic fracking occurs at great depth; about 5,000 to 8,000 feet in
Pennsylvania. Fresh groundwater is located a few hundred feet below the surface. So the
activity occurs thousands of feet of solid bedrock below where water aquifers are located.
Also, fracking fluid is comprised of on average 99.51% water and sand. The rest are
components in common everyday uses such as food additives and cosmetics. As a
Harrisburg newspaper story succinctly described this false paradigm recently,

Industry representatives say the chemicals are the same as you’d find
under your kitchen sink, but Surra said “You don’t want to take the stuff
from under your kitchen sink and mix it in a glass of water you're going to
drink, and that’s basically what’s going on.” But it’s not.

‘Citizens Shale Commission’ Weighs In On Marcellus Policy, Harrisburg Patriot
News, Monday October 24, 2011 (emphasis added).

In conclusion, the case for the FRAC Act or federal regulation of hydraulic fracturing has
not been made. In fact its proponents neglect, forget or misrepresent the history behind
the relationship between fracking and the SDWA UIC program. They fail to mention or
account for the fact that the current President of the United States and current Interior
Secretary supported the Energy Policy Act of 2005 and that never before the appeals
court case did either the Executive or the Legislative Branch intend or assert that fracking
for energy extraction was within the SDWA UIC program. Also, the FRAC Act has
nothing to do with potential contamination of drinking water supplies. The FRAC Act
does not deal with well construction, cementing and cementing practices. Pennsylvania’s
state regulations do that.

Before I talk about Pennsylvania’s programs, let me briefly address the topics of the draft
EPA Permitting Guidance for Oil and Gas Hydraulic Fracturing Activities Using Diesel
Fuels and the Department of the Interior’s Bureau of Land Management’s draft
regulations for fracking on federally managed or Indian lands.

EPA’s Draft Diesel Fracking Guidance Raises Serious Questions About States’
Primacy—Mission Creep and Redundancy For No Environmental Benefit

This is really a story of regulatory mission creep, redundancy of regulation, adding
regulatory uncertainty and, substantively, trying to fit a square peg into a round hole all
for no environmental protection benefit that will detrimentally impact our nation’s ability
to obtain domestic sources of energy at a time in which we need those resources more
than ever. The draft Guidance is very broad and covers topics such as public notice
processes, monitoring, pressure testing and well casing and cementing requirements,
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It is important to note at the outset that the SDWA UIC program was developed and is
operated with respect to underground injection of fluids for storage and disposal. It was
not designed to cover natural gas or oil production well activities. Pennsylvania has very
little underground injection for storage or disposal. Primarily for this reason Pennsylvania
has not sought primacy for the UIC program and EPA issues the permits, to the extent
there are any, for the UIC storage and disposal activities.! Also, we do not believe that
operators are commonly using diesel fuel for hydraulic fracturing for production in
Pennsylvania. So, the Draft Diesel Fracking Permitting Guidance may not have a very
large impact on Pennsylvania. However, the guidance does pose a back-door challenge
and threat to the states’ regulation on hydraulic fracturing and could lead to very
detrimental results.

The federal government does retain the legal authority to regulate hydraulic fracturing for
natural gas and oil production if diesel fuel is used in that process. That was the one
entry point spelled out in the 2005 Energy Policy Act which, as I have discussed,
affirmed the longstanding law and policy that the federal Safe Drinking Water Act and
the federal government did not intend to regulate hydraulic fracturing for natural gas or
oil production.

The entire enterprise the EPA has undertaken here leads to some well-placed suspicion
about its motives. One has to ask why the federal government would want to interpose
itself here as the states in which hydraulic fracturing is happening are doing a good job
doing so and are light-years ahead of the federal EPA on this in terms of time, experience
and know-how. Also, what information does EPA have which shows that industry is
routinely using diesel fuel for fracking? This leads to some serious questions why the
federal government would be spending its limited time and resources going down this
path and where this “draft” Guidance will end up as a final one.

During the drafting process there were reports that some EPA staffers were vocal that the
definition of “diesel fuel” should be very broad. Their theory was since diesel contains
“BTEX” compounds (i.e., benzene, toluene, ethyl benzene, and xylenes) that any
hydraulic fracturing activity which contains any amount of any of these materials should
be defined as diesel fuel. Thus, the Energy Policy Act’s limited exception for fracking
with diesel fuel would be swallowed entirely by EPA regulatory fiat and virtually all
production fracking would be covered by federal regulation. This would be of doubtful
legality and would certainly be challenged in court, the draft guidance does not go that
far. However this is just a draft guidance and one of the topics EPA is seeking comment
on is how to define “diesel fuel.”

On a more basic level, as mentioned earlier, the SWDA UIC program is a storage and
disposal well program. It is not and never has been a natural gas or oil production well
program. So you have the anomaly of transposing storage and disposal well requirements
onto a production well overlay. This is trying to fit a square peg into a round hole. This
is already proving problematic. For example, the draft guidance recommends that the area

! Other states in which EPA has primacy over the UIC program and EPA issues the permits for
such activities are New York, Kentucky and Tennessee.
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of review (AOR), which is basically the area governed by the permit, be radically
expanded from the one-quarter mile generally used in the UIC program to a radius that
covers the entire length of a horizontal fracture which could be several miles. That
makes little sense based on the science of hydraulic fracturing.

Then there is the more subtle but very pernicious specter of federal pre-emption which
threatens states that do have primacy over their UIC storage and disposal programs such
as North Dakota, Texas, Wyoming, Colorado, Montana, New Mexico and Oklahoma.
These states have very robust state regulation of oil and gas exploration and extraction
activities. There is the prospect that EPA could in the future threaten those states’
primacy if it were to find that the states’ programs were not exactly like EPA’s program
for diesel fuel fracking. In addition, in those states, there is the prospect that EPA’s
“square peg” storage and disposal UIC standards would creep over into the “round hole”
of production well standards regulation. There is not a good fit and safe and
environmentally sensitive domestic energy production in those states could be choked off
by regulatory overkill and uncertainty.

DOYI’s BLM Proposed Rules On Fracking—Mission Creep and Duplication Again

Pennsylvania will not be directly impacted by these rules as we have no BLM managed
lands or Indian lands. However, as with the draft permitting guidance discussed already,
the larger question is the federal attempted overlay on what the states are already doing.
Much of the attention on the BLM proposed rule deals with chemical disclosure. We
already have in Pennsylvania one of the most aggressive chemical disclosure laws in the
nation which I will talk about in more detail later. I would imagine that many states in
which fracking takes place and there is BLM or Indian lands would say the same. In fact,
the Governor of Colorado, John Hickenlooper, himself a geologist, noted that “Burean of
Land Management modeled its disclosure requirements for fracturing fluids after the
Colorado rule”. Governor Matt Mead has observed that Wyoming’s is “well ahead” of
the BLM on regulation of hydraulic fracturing. He noted that Wyoming has had chemical
disclosure rules in place since 2010 and that the Wyoming law is more rigorous than
what BLM has proposed. Governor Mead went on to say that we want the states to be in
a position to be proactive and agile on these and it is a disincentive to do so when the
federal government steps in and says we are going to have a cookie-cutter approach. We
agree with both Governor Hickenlooper and Governor Mead on this.

Indian tribes reacted quite skeptically. Fred Fox, the energy administrator for three
Indian nations in North Dakota (the Mandan, the Hidatsa and the Arikara nations)
observed that the BLM proposal is downright unwelcome on a number of levels. Mr.
Fox sees the shale play as a newfound source of possibility for his economically
challenged North Dakota community. The new BLM proposed rules, though, would be a
hurdle and an unnecessary intrusion into that. He said that the proposed regulations are
redundant as “the regulations try to come in and put a layer of control over what the
tribes are trying to do.” On a broader level, Mr. Fox’s view is that the federal intrusion is
a step backwards from American Indian sovereignty and a breach of the policy that the
federal government should consult with the Nations on decisions that affect them.

11
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Interestingly, those views parallel the view of many states with respect to the federal
government’s intrusion into the states’ arena with respect to regulation of hydraulic
fracturing.

The other topics covered in the BLM proposed rule, well construction standards and
water management plans, are also already being done in Pennsylvania. So Governor
Mead’s point about Wyoming is applicable here too; we are already well ahead of the
federal government on regulation of hydraulic fracturing.

At the end of the day we have duplicative regulatory requirements that add nothing to
environmental protection and serve only to increase regulatory uncertainty and burden.
That will only serve to hinder oil and natural gas exploration and for no environmental
protection reason. This seems like regulation for the sake of regulation.

Pennsylvania’s Regulatory Program

Simply put, because of our long history of oil and gas development and comprehensive
regulatory structure, Pennsylvania does not need federal intervention or a federal overlay
to ensure that this activity is being done in an appropriately protective manner. In fact, as
I have mentioned, only the state could have implemented the programs we have in place
now and only the state can be responsive, flexible, agile and knowledgeable enough
about conditions and circumstances on the ground here in Pennsylvania to adjust
programs when adjustment is called for.

Pennsylvania regulates oil and gas well operations under several statutes including the
Oil and Gas Act of 2012, the Clean Streams Law, the Air Pollution Control Act, the Dam
Safety and Encroachments Act and the Solid Waste Management Act. As described in
more detail to follow, this network of laws and their associated regulations provides the
Department of Environmental Protection (DEP) with the tools it needs to
comprehensively regulate everything associated with oil and gas development - from
locating the well site, site preparation, drilling the well, fresh water withdrawals and
water storage, wastewater management, and site restoration.

I will talk about our program in much more detail later. However, an overview is helpful
at this point. We have regulations governing well construction, i.e., cementing and
casing rules. Those are our so-called Chapter 78 regulations. We have regulations
governing surface aspects of natural gas exploration and development as well. That
would include water disposal rules which prevent untreated flowback water from being
released into our surface waters. Those are our Total Dissolved Solids regulations which
are codified in Chapter 95. We have rules and regulations governing site development to
control erosion and sedimentation. There are rules regarding surface storage and
impoundment as well as centralized flowback impoundments. We have undertaken an
initiative at DEP to encourage the use of non-freshwater for fracking including the use of
Abandoned Mine Drainage water. We also have a long history of air regulation in
Pennsylvania and we have regulated air emissions aspects of oil and gas development for
a long time.

12
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With respect to surface and drinking water protection, Pennsylvania has shown it is
ready, willing and able to act in other important, agile and decisive ways. On April 19,
2011, at the direction of Governor Tom Corbett, I called on all Marcellus Shale natural
gas drilling operators to cease by May 19 delivering wastewater from shale gas extraction
to 15 facilities that then accepted it under an exemption from being covered by the 2010
Total Dissolved Solids (TDS) regulations. The next day the industry publicly stated its
commitment to compliance. From what we can see today a dramatic sea change has
occurred in Pennsylvania on this as we have virtually overnight gone from millions of
gallons being delivered to those facilities and discharged to virtually none. Our latest
data is a dramatic demonstration of success. For the first six months of 2011, 1.977
million gallons (or 47,087 barrels) were reported as having been sent to municipal
treatment plants. For the second half of 2011, that total was reduced to a mere 17,136
gallons or 408 barrels, a reduction of more than ten-thousand fold.

Of course we are still in the process of verifying both from the supply side and the
demand side and we will continue to do so as we are seeing full cooperation all of the
time. In that regard we sent a letter in July 2011 to approximately 88 drilling operators
seeking their certification that they are no longer using any of the “grandfathered”
facilities for wastewater from deep gas production. On the demand side, several NPDES
permits are in-house for renewal and those renewed permits, if appropriate, will contain
specific numerical limits for total dissolved solids.

Some Monday morning quarterbacks questioned DEP’s method, saying that it should
have “ordered” compliance back in April. But any orders would have likely resulted in
protracted litigation. We obtained compliance in 28 hours instead of 28 months and the
data is proving it.

In November 2011, DEP produced a White Paper on the potential use of Abandoned
Mine Drainage water for fracking. This White Paper generated national attention and the
Pennsylvania Legislature is in the process now of moving a bill which would aid the
process of moving that initiative forward.

In March 2012, DEP published a revised general permit for the processing and beneficial
reuse of liquid waste from oil and gas operations. This is part of our constant emphasis
on recycling of flowback water. The general permit, GP-123, encourages using closed-
loop processes which reuse liquid waste after it has been treated or processed. The
General Permit also establishes water quality criteria that, if met, allow processed water
to be managed, stored and transported as freshwater if it will be reused to fracture
additional wells. There are currently ten facilities operating under this general permit and
ten more have applied. Clearly, the industry is embracing recycling.

The Pennsylvania Marcellus Shale Advisory Commission Report
Pennsylvania Governor Corbett early on in his Administration created the Marcellus

Shale Advisory Commission. I was honored to be a member of the Governor’s Marcellus
Shale Advisory Commission and co-chair of its Public Health, Safety & Environmental

13



44

Protection Subcommittee. The commission assembled experts from within the
environmental, conservation, state and local government, academic and natural gas
industry communities and its charge was to identify, prioritize and craft a set of
comprehensive  strategic recommendations regarding the safe, efficient and
environmentally responsible extraction and use of unconventional gas reserves in
Pennsylvania.

I can testify personally that the process itself was remarkable. The commission’s
approach was grounded in sound science, data and facts, not fiction, emotion or profits.

I witnessed an amazing consensus building exercise among representatives of different
backgrounds, outlooks and opinions. The commission was transparent in its business.
There were 5 full commission public meetings and 16 work group public meetings.
There were 60 expert presentations and 100 citizen presentations. There were hundreds
of communications to the commission from the public.

The final report of the commission is 137 pages long and contains 96 recommendations.
About one-half of those recommendations were in the area of public health and safety.
Those recommendations are implementable through three separate avenues: statute, DEP
regulation, or DEP Policy/Guidance. Many of the commission’s recommendations are
already being implemented.

Passage of Act 13 of 2012

Much of the vision of the Marcellus Shale Advisory Commission’s recommendations ws
enacted into law by Act 13 of 2012, which Governor Corbett signed on February 14,
2012. The provisions of Act 13, together with several other statutory provisions®,
include, but are not limited to the following:

World Class Standards For Unconventional Drilling and Development

Increase well bonding from $2,500 up to $10,000
Increase blanket bonds from $25,000 up to $600,000

e Increase well setback distance from streams, rivers, ponds and other water bodies
100 feet from the edge of the pad and 300 feet from the well head

¢ Increase well setback distance from private water wells from 200 feet to 500 feet
and to 1,000 feet from public drinking water systems

¢ Expand a gas operator’s “presumed liability” for impairing water quality from
1,000 feet to 2,500 feet from a gas well, and extend the duration of presumed
liability from 6 months after well drilling to 12 months after well completion
Enable DEP to take action against bad actors in a more efficient manner
Requires DEP to inspect after installation of erosion and sedimentation controls

¢ Requires real-time notice to DEP of critical stages of drilling operations

2 Act 127 of 2011 and Act 9 of 2012.
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Enhancing and Protecting Our Natural Resources

e Incent the utilization of non-freshwater sources for well development

e Water Management Plans must be submitted with well permit applications

* Condition a well permit based on its impact on public resources like parks,
wildlife areas, natural landmarks, special plant and species habitat and other
resources

e Limit drilling activities within floodplains and prohibit where appropriate

e Utilize state of the art management practices for well site construction and
operation

Protecting Public Health and Safety

e Triple penalties for civil violations from $25,000 to $75,000
s Increase daily penalties from $1,000/day to $5,000/day
e Authorize DEP, rather than the Environmental Hearing Board, to assess civil
penalties
e Provide education to health care providers and the public on potential health
impacts associated with drilling activities
e Significantly expand the chemical disclosure requirements and specifically
require even trade secret information to be provided immediately to health care
professionals for the treatment of patients
¢ Expand the Public Utility Commission oversight of pipeline safety standards and
inspections®
e Authorizes DEP to enter into contracts with well control specialists
o The Pennsylvania Emergency Management Agency (PEMA), under Act 13 of
2012, will be doing the following:
o Creating regional safety task forces
o Establishing specialized team of emergency responders
o Providing comprehensive training for local responders
¢ Assign 911 addresses and GPS coordinates to well sites and facilities®

Pennsvlvania’s Act 13 Chemical Disclosure Law

Much of the attention and discussion lately have been about the nature of chemical
disclosure. Pennsylvania’s disclosure law, which is contained within Act 13, is one of
the most forward thinking and expansive disclosure laws in the nation. Our law was
modeled after the Colorado disclosure law that was embraced by a broad spectrum of
stakeholders including environmental groups such as the Environmental Defense Fund.
Our law provides for disclosure through a publicly accessible web-based database known
as FracFocus.org. The law provides for mandatory disclosure--even of proprietary
information--to health care professionals for the purpose of diagnosis or treatment and
immediately in an emergency. These health care professionals can share the information

3 Act 127 of 2011.
* Act 9 of 2012.
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with their patients, as well as other health care professionals as needed to care for the
patient. Previously, there were no such disclosure requirements in Pennsylvania regarding
health care professionals.

The notion that some have spread that the law provides a “gag order” on health care
professionals because there is a confidentiality provision which accompanies disclosure is
untrue. The confidentiality provision requires only the health care professionals’ use the
information for treatment of a patient. This issue is a red herring and my colleague
Secretary of Health Dr. Eli Avila and the Pennsylvania Environmental Council (PEC)
agree with me. Secretary Avila has written that “one of the strong benefits of Act 13°s
disclosure requirements is its proactive approach to ensuring that health care
professionals have access to all information they may need to provide care for their
patients.” A copy of Secretary Avila’s letter dated April 17, 2012 directed to Dr. Marilyn
J. Heine of the Pennsylvania Medical Society is attached hereto as an Exhibit.

The Pennsylvania Environmental Council, one of our Commonwealth’s longest standing
and most respected environmental advocacy groups, has stated that Act 13’s disclosure
provisions “ensure that medical professionals can quickly get direct access to chemical
information for which trade secret protections have been claimed in cases where it’s
needed for diagnosis or treatment of a patient. . . . {W]lithout such language, there’s
nothing to guarantee that a doctor will be able to compel companies to turn over trade
secret information quickly or even at all.” PEC also said that Act 13’s provisions for
confidentiality which call for the information to be used only for the purpose of medical
care “replicates the same process that has been in place for the same purpose in other
states and that has existed for decades in the federal Occupational Health and Safety Act
(OSHA) and the federal Emergency Planning and Community Right to Know Act
(EPCRA).”

Overview of Pennsylvania’s Existing Regulatory Programs

Well Site Location

Act 13 outlines the governing law now with respect to well site location, including
setbacks. The Dam Safety and Encroachments Act (32 P.S. §§ 693.1 er. seq) and the
Clean Streams Law (35 P.S. §§ 691.1 et seq) also provide strictures where well sites may
be located and how the site should be constructed.

25 Pa. Code Chapter 105 (the Dam Safety and Encroachment regulations) requires well
operators to obtain an encroachment permit if a well site or other support facility (such as
an access road or water withdrawal pad) is located within a FEMA designated floodway. If
FEMA has not designated a floodway (as can be the case for small streams), the operator
must obtain a permit if the facility will be within 50 feet of a stream. For Chapter 105
purposes, a stream is anything that has a defined bed and bank — this is much more
inclusive than the Oil and Gas Act of 2012 provisions.
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Site Development

Developing a well site outside the location restrictions of the Oil and Gas Act of 2012 and
the Dam Safety and Encroachments Act is regulated under the Clean Streams Law
through the Department’s erosion and sediment control program.

Stormwater runoff is the leading cause of stream impairment in Pennsylvania. To
address this problem, DEP has developed a comprehensive stormwater management
program. Pursuant to 25 Pa. Code Chapter 102, all earth disturbance activities must
employ “best management practices” like silt fences and road side culverts to control
erosion and manage stormwater. Relative to building sites in floodplains, pits and
impoundments used to store waste material may not be used if the bottom of the pit will
be within 20 inches of the ground water table. 25 Pa. Code § 78.56. In floodplains, the
ground water table will be close to the surface and therefore, drilling wastes would need
to be contained in tanks if a pit could not be used.

If well site construction will disturb more than 5,000 square feet or has the potential to
discharge sediment to High Quality or Exceptional Value waters (so classified pursuant
to 25 Pa. Code Chapter 93), the operator must develop and implement an erosion and
sediment control plan. This E&S plan must be kept on site for review by DEP. If
development of the well site, access roads and other related facilities will disturb 5 or
more acres, the operator must obtain an erosion and sediment control permit before the
site can be developed.

Well Drilling

Drilling any well — even a water well — has the potential to impact fresh groundwater.
While this potential may exist, such an impact is not acceptable. Protecting groundwater
supplies is of utmost importance and the Oil and Gas Act of 2012, as amended by Act 13,
is particularly strict in this regard. If a well operator impacts a water supply (by pollution
or diminution), they must restore or replace it and pay for any increased costs of
maintaining or operating the replacement supply.

As noted before, Act 13 increases the rebuttable presumption area and time. Act 13
provides that the gas operator’s “presumed liability” for impairing water quality extends
to 2,500 feet from a gas well and the duration of presumed liability is 12 months.

In fact, if an oil or gas well is drilled within 2,500 feet of a water supply and the water
supply becomes polluted within 12 months of drilling, the operator is presumed to have
caused the pollution unless they took a water sample that demonstrates the pollution was
present before the oil or gas well was drilled. Needless to say, taking a pre-drilling water
sample from all supplies within 2,500 feet of a gas well should be a standard business
practice.

Of course, the goal is to avoid groundwater impacts in the first place. To that end, in 2010,
DEP promulgated new regulations that significantly strengthen our well construction
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standards. These are our Chapter 78 regulations. These new regulations accomplish five
things.

First, the regulations will establish more stringent well construction standards for all new
wells drilled in Pennsylvania. Second, the regulations impose new requirements on
operators to inspect existing wells and report their findings to the Department. Third, the
regulations codify existing case law on water supply replacement requirements and
clearly describe an operator’s responsibilities if they contaminate or diminish a water
supply. Fourth, the regulations impose a duty on operators to investigate complaints of
gas migration and to mitigate any hazards found in the course of the investigation.
Finally, the regulations require reporting of chemicals used to hydraulically fracture
wells.

Of course the Chapter 78 chemical disclosure regulations have been substantially
enlarged by Act 13 that includes one of the most aggressive chemical disclosure laws in
the nation.

Following is a brief description of the significant new requirements in 25 Pa, Code
Chapter 78.

1. New Well Drilling

Properly cementing and casing a well is critical to preventing gas migration. Prior to
drilling a well, operators will now be required to develop a casing and cementing plan
that shows how the well will be drilled and completed. Use of centralizers (which keep
the casing centered in the well bore) must be used at prescribed locations to insure that
cement is evenly distributed between the casing and the well bore. Cement meeting
ASTM criteria for oil and gas wells must be used. Documentation of the cement quality
and cementing practices used at the well must be available for Department inspection.

When cementing a well, if cement is not returned to the surface, the operator must install
a second string of casing for an added layer of protection. If cement is returned to the
surface and the operator intends to only use surface casing (Marcellus operators typically
use surface, intermediate and production casing), the operator must demonstrate that any
gas, oil and produced fluids cannot leave the well bore.

Used or welded casing must be pressure tested. Casing strings attached to heavy duty
blow-out preventers (such as Marcellus intermediate casing) must also be pressure tested.

IL Existing Wells
Operators must inspect all of their wells quarterly and report the findings of the
inspections to the Department annually. If defective casing, evidence of leaks, or if

excessive pressure within the well bore is discovered, the operator must immediately
notify the Department and take corrective action.
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I11. Water Supply Replacement

A well operator who affects a public or private water supply by pollution or diminution
must restore or replace the affected water supply with an alternate source of water
adequate in quality and quantity for the purposes served by the supply. This replaced or
restored water supply must meet the water quality standards established by the
Pennsylvania Safe Drinking Water Act or the preexisting water quality if the water
supply exceeded the Act’s water quality standards.

Act 13 increased the presumption of lability for water supply contamination for
unconventional wells. Unless rebutted, the Act presumes that an operator is responsible
for pollution of a water supply if the affected water supply is 2,500 feet from an
unconventional well and that pollution occurred within 12 months of the later of
completion, drilling, stimulation or alteration of the unconventional well.

Operators found to have impacted water supplies within the time and distance provisions
of the presumption of lability must provide temporary potable water until the supplies
are restored or replaced.

IV. Gas Migration Response

The new regulations impose a duty on operators to immediately investigate a gas
migration complaint and to notify the Department if they receive such a complaint. If
natural gas is found at elevated levels (10% of the lower explosive limit) the operator
must immediately notify emergency responders and initiate mitigation measures
(including advisories and controlling access to the area).

V. Reporting Requirements

I have already discussed Act 13’s bold new chemical disclosure requirements. DEP’s
existing regulations require operators to disclose the chemical additives and the
hazardous constituents of those additives on a well by well basis. While DEP has never
observed any evidence that hydraulic fracturing has directly contaminated fresh
groundwater despite tens of thousands of wells being “fracked” over the past several
decades, mandating public disclosure of the chemicals used in the process should end
much of the controversy surrounding the subject.

Water Withdrawal

While the volume of water to hydraulically fracture a Marcellus well is greater than the
amount required to stimulate traditional wells in Pennsylvania, the Marcellus industry’s
use of water is miniscule in comparison with other energy sources and other sources in
general. Marcellus fracking is the smallest major user in Pennsylvania using only 0.2%
of the daily water withdrawn which ranks it ninth of the top nine water users in the state.
Marcellus drilling uses approximately 1.9 million gallons per day (MGD). This is in
stark contrast to power plants which use 6.43 billion gallons per day (BGD). Other major
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uses include public water suppliers (1.42 BGD); industrial users (770 MGD); aquaculture
(524 MGD); private water wells (152 MGD); mining (95.7 MGD); livestock (61.8
MGD); and irrigation (24.3 MGD). Thus, shale gas drilling is a very efficient energy
production source measured as a function of water usage.

I have attached a graphic, which was prepared by the PA Fish and Boat Commission, that
dramatically illustrates this.

There are three entities charged with protecting water quality by managing water
withdrawals in Pennsylvania: the DEP, the Susquehanna River Basin Commission
(SRBC) and the Delaware River Basin Commission (DRBC).

Indeed, let me digress for a moment to demonstrate how even a multi-state effort to try to
regulate hydraulic fracturing has been ineffectual. 1 think the following story about an
interstate compact illustrates why the individual states are far superior and more capable
of regulating natural gas exploration within their own borders than an multi-state entity.

DRBC has five members: New York, New Jersey, Pennsylvania, Delaware and the Army
Corps of Engineers. By fiat, the DRBC has declared a “moratorium” on hydraulic
fracturing while it purports to develop its own regulations covering that practice within
the entire basin. Ignoring for the moment the questionable ground upon which a water
withdrawal regulator can attempt to regulate land use and the practice of natural gas
exploration, that “moratorium” covers several counties in Pennsylvania in which
landowners want to proceed with extraction of their mineral property and where we have
an effective regulatory program in place.

The “moratorium” also stands in place even though hydraulic fracturing has been done
safely in the United States and in Pennsylvania for over 60 years. There are over 1.2
million fracked wells. The Pennsylvania DEP under my predecessor and me has shown
that fracking can be done safely here. The sitting EPA Administrator and Secretaries of
Interior and Energy have all said that fracking has been done, is being done and can
continue to be done safely. None of them has called for a moratorium or endorsed that
idea. All of that led a major New York City paper’s editorial board to call for New York
to “join the 21% century” and proceed with natural gas extraction in that state. And, as I
mentioned earlier, just the other day the State University of New York (SUNY) at
Buffalo released a report which found that Pennsylvania regulations have been quite
effective at reducing the impacts per well drilled and that there is a compelling case that
Pennsylvania state oversight of oil and gas regulation has been effective. And
Pennsylvania Governor Corbett’s initiative with the new Act 13 has added even more
protections such as increased setbacks, bonding, disclosure and environmental
enforcement tools. The SUNY Buffalo report further concludes that New York’s
proposed regulations are sufficient and protective.

The Susquehanna River Basin Commission imposed no moratorium there, nor did the
Ohio River Sanitation Commission (ORSANCO) in the Ohio River basin. DRBC staff
has indeed undertaken a very deliberative approach having taken several years to develop
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draft regulations that were subject to many rounds of public comment. DRBC staff, who
developed the regulations, felt they were protective. After the deliberative process,
DRBC put those draft regulations on the agenda for a vote by the Commission on
Monday November 21, 2011. On the eve of the meeting Delaware dispatched a letter
dated November 17, positing supposed objections and there has been paralysis ever since.
Mineral rights owners in Pennsylvania are frustrated and upset saying that their property
is being taken with no factual or scientific justification and that one state has put a veto
on the legitimate energy producing activities of a neighbor. So frustrated and upset that
they have hired legal counsel and a takings lawsuit against DRBC is a real possibility.

As I have mentioned, oil and gas exploration and extraction have already provided huge
economic benefits to Pennsylvania and the promise for the future is immense. This is so
right in the heart of the Delaware Valley. The Philadelphia Inquirer reported on the huge
savings already being realized in the Delaware Valley from reduced gas and electricity
bills. The employment/supply chain already includes significant inputs from the
Delaware Valley; just ask companies like West Chester based, employee owned
Schramm and Berwyn based ModSpace. We have also seen that Pennsylvania’s and our
nation’s oil and natural gas resources may hold the key to reinvigorating one or more of
our southeastern Pennsylvania refineries and/or the petrochemical industry here. Energy
Transfer Partners’ recent acquisition of Sunoco — coupled with a strong statement on its
commitment to Marcellus Shale-related activity — is another tangible example of this
opportunity benefiting southeastern Pennsylvania.

We do want to engage with Delaware and all the partners of the DRBC to have the
regulations approved by DRBC. In fact we have come a very long way since the letter of
November 17 on the topics it raised. I have reached out to my counterpart in Delaware,
Department of Natural Resources and Environmental Control (DNREC) Secretary Collin
(’Mara, to offer to come visit him and his experts with my experts and to have all of us
visit some natural gas development sites so that we can focus on showing how the points
and questions raised in the letter of November 17, 2011 are addressed so that we can
move forward.

DEP is on the forefront of protecting headwaters of the Commonwealth’s streams in
areas outside the Basin Commission jurisdiction by requiring operators to adhere to water
management plans which governs their water withdrawal practices.

The water management plan is based on low flow conditions and describes where water
will be withdrawn how much water will be needed and the amount of water that will be
taken at any one time. Evaluation of the plan involves looking both upstream and
downstream to assess cumulative impacts, taking into account all other withdrawals and
discharges and their impact on the resource, particularly during low flow periods.

Generally speaking, if the water withdrawal is less than 10 percent of the natural or
continuously augmented 7-day, 10-year low flow (Q7-10) of the stream or river, a passby
(a restriction on the ability to take water during low flow conditions) will not be required.
Q7-10 is the lowest average, consecutive 7-day flow that would occur with a frequency
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or recurrence interval of one in ten years. A 10-year low flow event has a 10 percent
chance of occurring in any one year. Accepted hydrologic practices must be used to
determine the Q7-10 flow.’

Once approved, the plan is valid for each location for five years. Although the
Commonwealth has ample water resources, operators will need to cooperate to make sure
that access to water is available as more and more plans are submitted for headwater
streams.

Water and Wastewater Storage

Once an operator gets the water needed to fracture a well, the question becomes where to
put it? Even more important is figuring out where to put the wastewater that returns to
the surface. A new development with Marcellus wells is the advent of centralized
impoundments. Unlike pits located immediately adjacent to the well, centralized
impoundments use dam like structures to hold enough water to service multiple wells
over an extended period of time. These impoundments can store freshwater, and more
increasingly, flowback from a hydraulic fracturing job.

Under DEP’s dam safety regulations, small freshwater impoundments — similar to a
farmer’s pond - do not need a permit. However, Marcellus impoundments can hold over
15 million gallons and if they store wastewater, must be permitted and constructed
according to DEP standards. Key standards include two impervious 40 mil liners with a
leak detection zone and groundwater monitoring wells around the impoundment.
Impoundments located where a breach could threaten public safety must undergo a much
more stringent engineering review,

Wastewater Management

The most significant issue facing Marcellus operators today is wastewater treatment and
disposal. Operators report that approximately 15% of the water used to stimulate a well
is returned to the surface during the initial flowback period. The Department has seen an
increase in reuse of this wastewater — industry-wide approximately 80% of the flowback
is used on another hydraulic fracturing job. Thus, the total volume of wastewater that
must be disposed is a small fraction of the volume needed to stimulate the well.

Still, flowback from Marcellus hydraulic fracturing jobs contain pollutants of concern —
particularly high levels of dissolved salts. Indeed, flowback water is several times saltier
than sea water. Thus, Total Dissolved Solids (TDS) represent a growing concern for the
Commonwealth’s waterways and the Department has developed a proactive strategy to
address this concern before widespread impacts are felt.

* Policy No. 2003-01 Guidelines For Using and Determining Passby Flows and Conservation
Releases For Surface-Water and Ground-Water Withdrawal Approvals, November 8, 2002,
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The best solution for disposing of high TDS wastewater is deep well injection.
Unfortunately, the best geology in Pennsylvania for this method of waste disposal is
being used for gas storage. Exploration for new injection sites is ongoing but not
commercially available yet.

Therefore, the current preference for flowback water disposal is through existing DEP
approved wastewater treatment plants. These plants typically do not have the technology
necessary to remove TDS from the effluent and instead rely on dilution. The DEP’s
recently promulgated Chapter 95 regulations completely address the cumulative impacts
of oil and gas wastewater discharges.

This new rule is the first of its kind in the country and limits the discharge of TDS from
new or expanded facilities that take oil and gas wastewater to drinking water standards.
This means that new discharges cannot exceed 250 mg/1 for chlorides and that drinking
water supplies will never be impaired because of oil and gas drilling. The process of
eliminating the TDS will also remove radium — which has been the subject of recent
articles. Thus, in addition to reducing the contaminants discharged to our streams, the
new Chapter 95 rule will increase the use or recycled water, promote the development of
alternative forms of disposal and perhaps promote the use of alternative sources of
fracking fluid.

Drinking Water Protection

I outlined in my April 6, 2011 letter to EPA Region III Administrator Garvin, which is
attached as an exhibit, that over the past three years the Commonwealth has been very
pro-active in protecting potential sources of drinking water. The April 6, 2011 letter is
attached as an Exhibit. In addition to the Chapter 95 TDS regulations discussed above,
there are other measures being implemented. DEP recently announced the results of our
in-stream water quality monitoring for radioactive material in seven of the
Commonwealth's rivers. All samples showed levels at or below the normal naturally
occurring background levels of gross alpha and gross beta radiation. Those tests were
conducted in November and December of 2010 at stations downstream of wastewater
treatment plants that accept flowback and production water from Marcellus Shale
drilling. These sampling stations were installed last fall specifically for the purpose of
monitoring stream quality for potential impacts from unconventional gas drilling
operations. The raw water river samples were collected above public water suppliers’
intakes where the water receives further treatment.

The seven river testing stations are located at the Monongahela at Charleroi in
Washington County; South Fork Ten Mile Creek in Greene County; Conemaugh in
Indiana County; Allegheny at Kennerdell in Venango County; Beaver in Beaver County;
Tioga in Tioga County; and the West Branch of the Susquehanna in Lycoming County.
These stations were chosen because of their proximity to public water supply intakes and
at the time, were located downstream of facilities permitted to or proposing to discharge
oil and gas wastewater. Future monitoring will include monthly sampling at the
Monongahela; South Fork Ten Mile; Allegheny; and Beaver sites and every other month
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at the remaining three sites. Moreover, gross alpha and gross beta testing was added to a
second water quality network station on the Monongahela, in March 2011, This site is
further downstream in Allegheny County. All of the results will be frequently evaluated
and available to the public via EPA’s Modernized STORET database.

There is more. Pennsylvania DEP has taken measures to have additional monitoring of
finished water at 14 public water supplies with surface water intakes downstream from
wastewater treatment facilities that accept Marcellus wastewater. On March 11, 2011,
under Pennsylvania regulation 25 Pa. Code §109.302, we directed a letter to public water
suppliers that have surface water intakes located downstream of one or more facilities
that are accepting Marcellus wastewater to immediately conduct testing of radionuclides
(i.e., radioactivity) and other parameters including TDS, pH, alkalinity, chloride, sulfate
and bromide. A copy of that letter and the list of recipients is attached hereto as an
Exhibit.

In addition, Pennsylvania DEP, on March 18, 2011, under Pennsylvania regulation 25 Pa.
Code §92a.61(g), sent letters to 25 Publicly Owned Treatment Works and Centralized
Waste Treatment facilities that currently accept this wastewater calling for immediate
twice monthly effluent monitoring for radionuclides and other parameters including TDS,
pH, alkalinity, chloride, sulfate, bromide, gross alpha, radium 226 & 228, and uranium.

I have already discussed earlier the DEP’s April 19, 2011 call to all Marcellus Shale
natural gas drilling operators to cease by May 19 delivering wastewater from shale gas
extraction to 15 facilities that then accepted it under an exemption from being covered by
the 2010 Total Dissolved Solids (TDS) regulations and the dramatic response to that
initiative. Also, I have already discussed the Abandoned Mine Drainage White Paper and
our new General Permit 123,

Air Quality Impacts

Of course, it has been recognized that combustion of natural gas as either a fuel for
generating electricity or a transportation fuel can have very beneficial impacts on air
quality. With that being said, Pennsylvania is proactive in minimizing any potential
adverse air impacts from extracting this resource.

Through the leadership of state-implemented air programs like Pennsylvania’s, the air in
the United States and in Pennsylvania has steadily become cleaner over the past few
decades which is borne out by EPA air trend data and DEP air monitoring data. In
February 2010, the EPA released the report Qur Nation’s Air, Status and Trends through
2008. EPA’s report notes that improving nationwide air quality trends have been
observed. Significant reductions were seen for six common air pollutants, including:
ground-level ozone, particulates, lead, nitrogen dioxide (NO2), carbon monoxide (CO)
and sulfur dioxide (SO2). Toxic air pollutants have seen a 40% total reduction from 1990
to 2005. EPA states that the NOx SIP Call and the Acid Rain Program have contributed
to significant decreases in atmospheric deposition improving visibility and water quality
of lakes and streams.
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Pennsylvania has a very comprehensive and robust set of air quality regulations and we
have administered that program with great success for over 25 years. Actual extraction
operations are subject to a host of existing permitting requirements. Those permit
requirements, whether a general permit or an individual permit, require the use of
technologies which control air emissions.

DEP took the proactive step of launching a short-term ambient air quality sampling
initiative in the southwest, northeast and north-central regions of Pennsylvania in April
2010. This initiative focused on natural gas extraction stages including drilling
operations, fracking operations where wastewater was being produced, the flaring of gas
for production and gas compression facilities.

Although concentrations of certain natural gas constituents were detected, DEP did not
identify concentrations of any compound that would likely trigger air-related health
issues associated with Marcellus Shale drilling activities. DEP also tested for carbon
monoxide, nitrogen dioxide, sulfur dioxide and ozone, but did not detect concentrations
above National Ambient Air Quality Standards at any of the sampling sites. DEP is
currently developing a protocol for a long-term sampling effort. Additionally, DEP has
the authority to develop a comprehensive emissions inventory. Such data will allow the
Department to develop an accurate inventory to support air quality planning activities
including state implementation plans to achieve and maintain the health-based federal
standards such as ozone, fine particulate matter and the recently promulgated short term
nitrogen dioxide and sulfur dioxide standards.

DEP is now implementing several studies of what, if any, longer term air impacts there
might be from oil and natural gas exploration and extraction activities.

Enforcement

1 have already outlined how Act 13 increased penalties for violators and given DEP new
tools for enforcement. Pennsylvania DEP has been very strong on enforcement of rules
and regulations in this industry. DEP has shown its agility and decisiveness on the
enforcement front in issuing two cease and desist orders as a team within hours when it
was appropriate to do so. In one case we issued a “cease drilling order” for non-
Marcellus well drilling and in the other case we ordered a stop to pre-drilling well pad
preparatory activities which were resulting in sediment being released into a nearby
stream upstream of one of the various water intakes of a local water authority. In the
latter case we received a letter of thanks from the local water authority for DEP’s
“immediate” and “prompt response” in doing so. The water authority went on to write
“[t]his situation has reinforced our belief that the interest and importance of our water
source is of utmost importance to all and that Pennsylvania Department of Environmental
Protection works hard to sustain this valuable resource”.

In response to the April 20, 2011 well equipment failure and resultant loss of control of a

well in Leroy Township, Bradford County, DEP issued a notice of violation (NOV) just
two days later dated April 22, 2011 in which it required the operator to answer many
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questions about the incident itself and its root cause and insisting that the company
remain on stand-down from well development activities until it could provide DEP
technical personnel sufficient assurances that there would be no repeat of the event there
or elsewhere. DEP also asked the following important question: why it took nearly 12
hours to address the uncontrolled release of fluids from the well. After three weeks in
which the company was in stand-down mode, our technical staff did report to me that
they had been provided adequate assurances and the company then did restart well
development operations. However, we have more. We now have a commitment by the
operator that it will from now on engage and use local well control professionals in the
very unlikely event that a future well control incident at one of its wells would occur in
Pennsylvania. DEP had not asked for that particular measure in its April 22, 2011 NOV
but we insisted on this during subsequent discussions and we achieved it.

DEP announced in 2011 more than $1 million in penalties against an operator to address
violations in Bradford and Washington Counties. Through two Consent Orders and
Agreement (COA) with Chesapeake, DEP collected $900,000 for contaminating private
water supplies in Bradford County, $200,000 of which must be donated to the
department’s well plugging fund; and another $188,000 for the February 23, 2011 tank
fire at a drilling site in Avella, Washington County. The Bradford County matter was the
highest single penalty ever assessed against any oil and gas operator in the history of the
program. In the Washington County matter, the fines assessed were the highest allowed
by the Oil and Gas Act.

The United States Department of Energy (DOE) Shale Gas Production
Subcommittee August 2011 Ninety-Day Report

Before I close I would like to take a minute to discuss the DOE Subcommittee Report on
Shale Gas Production. In August 2011 the Shale Gas Subcommittee of the United States
Secretary of Energy Advisory Board issued its “Ninety-Day Report.” The board was
charged “with identifying measures that can be taken to reduce the environmental impact
and improve the safety of shale gas production.” It is no coincidence that the sitting
Pennsylvania DEP Secretary and my immediate past two predecessors were asked to
participate in that process. The report contains many conclusions and observations that
show Pennsylvania is out in front.

The DOE report recognizes the significant contribution domestic natural gas is and will
play in the future in domestic energy supply. It recognizes that real jobs have been
created in the sector.

The DOE report touts the adoption of best practices for well construction, especially
casing and cementing. Pennsylvania’s Chapter 78 regulations cover that topic and the
industry and the department have been in ongoing discussions on that topic for some
time.

The DOE report recognizes what I discussed at the beginning of this testimony, i.e., the
gap between real science and experience and perception regarding drilling and production
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of domestic natural gas. In that regard the DOE report acknowledges the small or
minimal risk that fracking itself poses to groundwater. At the same time it notes the need
to protect groundwater resources. I have discussed the lengths that Pennsylvania is
already going in that regard.

The DOE Report recognizes the need to maintain collaborative relationships among
industry, regulators and the public. The Report suggests there be collaboration among
industry and government and the public to educate and gather real data regarding
experience as we move forward. This is an effort that we have been undertaking in
Pennsylvania for a long time.

The DOE Report, as did our Shale Advisory Commission, notes that local impacts should
be considered and accounted for.

The DOE Report pointed out the useful role that STRONGER plays. Pennsylvania’s
Deputy Secretary for Oil and Gas is now on the Board of Directors of STRONGER.

The DOE Report also notes as an important issue the potential air related issues
associated with this resource and recommends that data be developed to get a handle on
that topic and that it be dealt with so as to avoid negative air pollution impacts from the
extraction of this resource. I have already discussed Pennsylvania’s multi-faceted
approach in that area.

Conclusion
Thank you for the opportunity to provide testimony here today. Pennsylvania’s program
is multi-faceted, transparent and very protective. As you can see, the states are the right

regulators of hydraulic fracturing, not the federal government. The law, the history and
the facts bear that out.
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Mr. LANKFORD. Thank you.

With that, I yield to myself for just a moment.

I want to bring in a quick prop. This is shale rock. For those of
you who are State regulators, you are very aware of it but some-
times we lose track of the fact, when we talk about pulling out oil
and natural gas from the ground, many people are used to conven-
tional wells where there is a pocket of oil or a pocket of gas.

The gas or oil is not around this, it is inside of this. How it gets
pulled out in this process is technology that is impressive in the
way it is done, to drill down to put a well a mile deep, sometimes
two miles long then underground through this rock, just like this,
solid rock, to frac it with water and then pull out of this oil or gas
is revolutionary. This is why we have such a tremendous supply
that is coming online, because we are now actually pulling energy
out of rocks, not out of a pool, not around this, from this.

It is somewhat revolutionary, I understand that, but it is not
new in just the past couple of years. Mr. Krancer mentioned as
well, in 2005, Congress was very specific on this, that EPA had reg-
ulatory oversight only if it had diesel fuels in the fracking fluid but
to leave that back up to the States as well.

My question is why has this become such an issue, dealing with
fracking, right now? In the last couple of years, why has there been
such a rise in so many areas about fracking? I know this is just
an opinion guess for you. Mr. Howarth? We have to make re-
sponses short because we are short on time.

Mr. HOWARTH. As I stressed in my testimony, the ability to get
that fantastic resource out of the shale, you are right, it is incred-
ible technology, but it is new technology. It was developed first in
Texas, somewhat in Oklahoma, in the south areas which are very
different.

Mr. LANKFORD. I understand. Right now there has been an in-
credible shift on it. This has been known for several years, as I
mentioned, the 2005 legislation. Why right now has there been
such a rush to it? Has there been some new break through because
the EPA Administrator has told us repeatedly that they have not
found from EPA a single site of groundwater contamination from
hydraulic fracking.

Mr. HOWARTH. I believe what EPA probably told you was that
they are not aware of a single case where the action of the fracking
itself led to water contamination. There are multiple, publicly
known cases where there was water contamination associated with
the development of shale gas or other types.

Mr. LANKFORD. You are talking about from the surface?

Mr. HOWARTH. No, including from wells. There is a documented
incidence of at least 1 percent, perhaps up to 6 percent.

Mr. LANKFORD. Here is what I know typically. There have been
some very, very public cases of this from EPA in the past year and
a half where EPA comes out and says we have a major problem,
we have to take over this area. They begin testing all of those wells
and it comes back, oh, that was just methane, it is naturally occur-
r}ilng and migrating into an area. That is a chemical already present
there.

Most recently on May 11, 2012, in Dimock, Pennsylvania, EPA
quietly released what was initially a panic to say that frac fluids
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caused all that, they have come back now and said, we were wrong.
That was not a source of that. There has been quite a shift that
has occurred. Let me move on to a couple of other areas as well.

Mr. HORWARTH. The methane contamination is clearly a result of
the hydraulic fracturing of the shale. The study from Duke Univer-
sity published in the proceedings of the National Academy of
Sciences is unambiguous.

Mr. LANKFORD. If you can pull some of that for us, we would be
glad to receive that as well, but EPA has disagreed on several of
those. Methane obviously is a natural occurring substance that
does move in the ground and does release.

Is the geology the same in Utah as in Pennsylvania and Okla-
homa, the same rock, same depth of water, same soils? Are things
the same under ground in all three of your States?

Mr. KRANCER. No, absolutely not. They are not the same geologi-
cally, topographically, meteorologically, weather, or on the surface.

On the Duke study, I would take issue with Professor Howarth
again. The Duke study was very limited and other studies have
come out, including one from the Center for Rural Pennsylvania
which seems to lead to another conclusion.

In your more fundamental question of why all this attention,
there is a great article about this called Everything You Have
Heard About Fossil Fuels May Be Wrong, by Michael Lind it’s in
the New America Foundation. It is all about what he thinks why
all this attention has grown. It is because natural gas, which used
to be viewed as maybe a bridge fuel, a fossil fuel that the people
who don’t like fossil fuel could hold their nose and get through, it
now could be the fuel of the century. That has caused some cog-
nitive dissidence among some significant interest groups ergo the
push back.

Mr. LANKFORD. Mr. McKee, you mentioned in your testimony
that you have seen and there is a perception there is a shift of in-
vestment out of the west to the east. I assume you mean out of
BLM lands and you have a fear that you are about to lose the po-
tential of getting energy. Is it because you are running out of en-
ergy underground in your area? What would be the reason for the
sense that investment is moving away from your area?

Mr. McKEE. First of all, there is a tremendous resource of energy
in our area. As I mentioned, there is 111 trillion cubic feet of nat-
ural gas, there is an immense amount of oil shale, all these dif-
ferent resources, so it is not because of lack of opportunity to help
us with great energy independence.

Public policy definitely makes these changes and we have seen
investment shift just because of public policy.

Mr. LANKFORD. When you say public policy, what do you mean?

Mr. McKEE. BLM policy, having to do with leases, different types
of policies that come out of the Bureau of Land Management. When
it becomes much easier to invest on private lands compared to pub-
lic lands, as I mentioned, in my county only 15 percent of my coun-
ty is privately held. In the west, much of our land is public land.
If we take that opportunity off the table, what are we doing to the
national security and the opportunity of energy independence when
we have unneeded, redundant policies.
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More to the specific question, at least in our area, most of our
wells are at least a mile deep. Some of them will go a couple miles
deep. We are not dealing with shale gas. That is why I think it is
valuable that these decisions are made at the State level because
when you have a one size fits all type of regulation—I have visited
with consultants and some of the proposed rules make absolutely
no sense. The States best handle these kinds of policies.

Mr. LANKFORD. Thank you.

Let me recognize the Ranking Member. I will also recognize him
for an additional two minutes beyond the normal questioning time.

Mr. CoNNOLLY. You are very gracious and I thank the Chair.

Welcome to our panel.

Mr. Krancer, I unfortunately had to be at a funeral for a close
friend this morning and I did not hear your testimony, but had it
described to me. If I understood correctly, your testimony in es-
sence says, based on your experience in Pennsylvania, you believe
the other 49 States can also live with pure State regulation, that
we don’t need Federal regulation in this particular enterprise. Is
that an accurate characterization of your testimony?

Mr. KRANCER. Based on my experience in Pennsylvania, Pennsyl-
vania is very well able to regulate fracking. Based on my experi-
ence with the Environmental Council of the States, my experience
with other colleagues of mine in other States that do this work, I
am convinced they can do it in their States.

It is not done in every State and based on the experience of
STRONGER, that is why we have groups like STRONGER that
help us do this.

Mr. CONNOLLY. Based on what I just heard you testify, it sounds
like Pennsylvania has a robust regulatory framework. You cited,
for example, chemical disclosure laws which you have to enforce
and you feel it works very well in Pennsylvania, is that correct?

Mr. KRANCER. That is correct. I invite you to come visit Pennsyl-
vania and I can show you firsthand how it works. I can take you
to a well site.

Mr. CoNNOLLY. I would be glad to do it. I went to high school
in Pennsylvania, got married in Pennsylvania. I have a lot of ties
to Pennsylvania. I would be glad to do it.

Does your expertise extend to the other 49 States? Surely, you
are not in a position or are you to testify that you are satisfied
based on empirical evidence that the other 49 States are as robust
and as diligent as Pennsylvania?

Mr. KRANCER. That question, I don’t know how to respond be-
cause it is not a other 49 State issue. Many other States do not do
fracking at all. The ones that do do it have a track record that indi-
cates they can do it—Oklahoma, Texas, West Virginia, Ohio—but
even if they don’t have an existing program now, as States, and I
can say this in my experience as a State regulator—are in the best
position to know their States, know what to do and get the regu-
latory plan that they need in their State.

Mr. CoNNOLLY. You would concede, at least as an intellectual,
that there could be a State where fracturing is occurring that is not
as robust and diligent as Pennsylvania.

Mr. KRANCER. I could concede also that Sasquatch is in the
woods but that doesn’t get us anywhere.
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Mr. CoNNOLLY. This is my time. The point is you don’t have ex-
pertise with respect to the other States. You do with Pennsylvania.

Mr. KRANCER. That is a red herring because you don’t either.

Mr. CONNOLLY. Mr. Krancer, the issue here is whether or not the
Federal Government has a role. You testified you think it should
not have a role.

Mr. KRANCER. No, I don’t think the issue is whether the Federal
Government necessarily has a role. The issue is whether the Fed-
eral Government should have a preemptive role or why shouldn’t
it have a preemptive role. I am here to say it should not have a
preemptive role. It certainly should have a role in which we discuss
things together. I often communicate with my counterpart at Re-
gion 3 and I am sure my other counterparts do that as well.

The question on the table is the fundamental one, Ranking Mem-
ber. Who is in the better place? Are you in the better place in
Washington to tell Oklahoma what to do? Are you in the better
place in Washington to tell us in Pennsylvania what to do? The
bottom line answer is no.

Mr. ConNNoOLLY. Thank you, Mr. Krancer. I would simply say
those are the same kinds of arguments that have been used for
generations against Federal involvement. If we were talking 40 or
50 years ago about, for example Jim Crow laws and the civil rights
movement, we would have heard testimony right here at this table.

Mr. Chairman, I insist that the committee rules be adhered to.
This is my time. Mr. Krancer, I gave you the benefit of the doubt
and allowed you to answer as you wished. It is now my time and
I believe that philosophy is an error. I don’t share it.

Mr. KRANCER. That philosophy was enacted in 2005.

Mr. CoNNOLLY. Mr. Chairman, I insist on regular order.

Mr. LANKFORD. Mr. Krancer, allow the member to speak.

Mr. ConNoOLLY. Thank you, Mr. Chairman.

I believe the philosophy that there is no role for the Federal Gov-
ernment or there should never be any preemptive role for the Fed-
eral Government has been proven false by history. That is clearly
what this hearing is designed to do, as was the hearing this morn-
ing. I don’t share the philosophy.

The fact that you have had a good experience in Pennsylvania I
don’t believe can necessarily be extrapolated to the rest of the coun-
try. As you have indicated, you don’t have the expertise actually to
say here at this table under oath that you are satisfied based on
empirical evidence that all of the other States that are involved
have similar, robust regulatory regimes.

Mr. Howarth, you talked about methane. What is wrong with
methane?

Mr. HOWARTH. Methane comes from lots of sources but the single
largest source of methane to the atmosphere of the United States
is the natural gas industry. At least 39-40 percent or more of
methane pollution comes from there.

Mr. CONNOLLY. So what?

Mr. HOWARTH. Why do we care? It is an incredibly powerful
greenhouse gas. It is low hanging fruit in terms of trying to start
to address global warming. If we get methane under control, we are
far better along than COZ2. I can go into more detail on that. It also
is a major contributor ground level ozone. I mentioned that briefly
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in my statement. I should point out that ground level ozone already
causes 30,000 premature deaths in the United States every year.

Mr. CONNOLLY. So methane, in and of itself, is not a danger ex-
cept for the global warming part of it?

Mr. HOWARTH. Methane is not toxic.

Mr. CoNNOLLY. It helps create increased levels of ozone?

Mr. HOWARTH. It definitely leads to increased levels.

Mr. CoNNOLLY. Ozone is a danger to human health?

Mr. HOWARTH. It releases other things such as benzene which is
also a contributor.

Mr. CONNOLLY. Is ozone regulated by the EPA?

Mr. HOWARTH. Ozone definitely is regulated.

Mr. CONNOLLY. Ground level ozone, for example?

Mr. HOWARTH. Ground level ozone is regulated by the EPA.

Mr. ConNoOLLY. Right here in the National Capital Region, I
seem to recall that we are subject because we are a non-attainment
area, serious EPA regulation with respect to ground level ozone,
correct?

Mr. HOWARTH. That is correct.

Mr. ConNOLLY. That might be a concern.

I am running out of time but one of the other concerns that has
come up and help us understand the science of it a little bit, what
about reports of seismic events associated with the return I guess
of fracking effluent.

Mr. HOWARTH. There has been an increase in earthquakes, rel-
atively small earthquakes but still a large number of small earth-
quakes in several places—Ohio, Oklahoma and elsewhere. The U.S.
Geological Survey, after a thorough study, has attributed this to
disposal of frac return waste into ground disposal wells that has
changed the geology in such a way as to increase that. They have
seen the increase.

I should point out that the industry is moving more towards get-
ting oil rather than gas out of shale because of the market consid-
erations at the moment, the relative prices of the two. The largest
oil reserves in shale in the United States are in the central valley
of California and in the Los Angeles Basin. There the earthquake
concerns with disposal of frac waste should give everyone pause.

Mr. ConNoOLLY. I thank you.

Thank you, Mr. Chairman, for your graciousness.

Mr. LANKFORD. Thank you.

Mr. Kelly?

Mr. KELLY. Thank you, Chairman.

I thank all of you on the panel today.

We do have great differences of opinion as to where we are going
with this. When I am back home in western Pennsylvania, there
is a great deal of concern about the Federal Government getting in-
volved in areas where those people in those States don’t think they
should. Why now? What is going on that all of a sudden the EPA
has to get involved in fracking. This isn’t new. It is 60 years old
and has been going on for a long time. We are talking about eight
times the Empire State Building, one on top of the other, on top
of the other, it is that far below the surface, so this isn’t right at
the surface.
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I get a little bit concerned about that because we hear about this
new technology. I know there is great innovation and the hori-
zontal drilling but if you could, Mr. Krancer, you are from Pennsyl-
vania and we talked before, why now? What is going on that there
is this public concern and what brought it about?

Mr. KRANCER. I think it harkens back to the article I just men-
tioned that I would be happy to provide to the committee. I think
Madison wrote about this in the Federalist papers, there is a tend-
ency to want more power, so that may be part of what is going on
here as well.

Ms. WROTENBERY. First of all, you have to keep in mind some
people are labeling all kinds of issues associated with oil and gas,
drilling and production as hydraulic fracturing. There are certainly
some issues associated with the rapid development of oil and gas
in areas where it has not occurred before. We have seen that hap-
pen in various parts of the country. It has happened in certain
areas of Oklahoma.

Mr. KeLLY. This has been around for 60 some years. We have
never had this degree of concern before. There is a large swath of
Marcellus shale through Pennsylvania, so why Dimock, PA, why
this little town and why not some of the other areas?

Mr. KRANCER. If you are asking me, I could talk for an hour
about Dimock and I won’t. The State had been taking care of issues
in Dimock for both an enforcement and technical standpoint for a
long time. All of a sudden, the EPA, for reasons of which I have
no idea, decided in January they have to come in, I suppose as a
big brother, or as white knight or whatever, and do water testing
and start supplying water to four families.

As Representative Lankford correctly pointed out, it was inter-
esting because the reports of no health impact would always come
out on a Friday afternoon at about 4 p.m. and then they, of course,
would die in the press. There have been four rounds of sampling
and four nothings. Actually, Representative Marina was very inter-
ested in that because even at midcourse, they had spent $1 million
out of the Superfund Response Fund which certainly could have
gone a long way in northeastern Pennsylvania on a lot of Super-
fund Response projects.

Mr. KeLLY. In that case, they tested 59 wells and found nothing
that indicated fracturing was causing a problem.

Mr. KRANCER. More than that, they found no health impacts
whatsoever. Remember, when they came to Dimock in the first
place, they never made a connection between hydraulic fracturing
and what it is they were looking for. I asked them specifically and
they said, no, we don’t have an enforcement connection here.

Mr. KeLLY. So if Gasland doesn’t come out, the movie doesn’t
come out, I won’t call it a documentary, Dimock, PA probably
doesn’t get on anybody’s radar?

Mr. KRANCER. Dimock was put on the radar, if I have my movie
history correctly, by that film.

Mr. KELLY. I think all of us are concerned. Sound science, I am
totally in favor of. Political science, I wonder because a lot of this
is the result of if you don’t succeed at first, try it again. I am won-
dering where we are going with this and at what point does the
EPA walk away from this and say we don’t need this.
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I know in Pennsylvania you have done a great job, I know in
Oklahoma, you have done a great job. I think the question does
come down, and always in this town we talk about it, when is it
that the Federal Government gets out of the way and lets the
States take care of themselves.

Mr. KRANCER. That is a great question. I have never been com-
pared to Jim Crow or in favor of Jim Crow for my views on Fed-
eral/State relationships, but let us remember the history is the
Federal Government has never shown an interest, whatever Ad-
ministration, whatever Congress, whatever EPA. That was what
the Safe Drinking Water Act was about. That was what the 2005
Energy Policy Act was about. That was a bipartisan Act which Ken
Salazar and the current President of the United States voted for.

Mr. KELLY. I would think that right now, this great abundance,
the accessibility and the affordability of natural gas really had a
great influence on a green agenda because this is supposed to be
the bridge to get us there. Now we are finding out that instead of
being the bridge, it is actually the bedrock of energy in this coun-
try.

You and I talked earlier about this. I don’t want to be in a fair
fight with the rest of the world when we have natural resources
right here provided by God and we are not taking advantage of
them to put ourselves in the best position in the world economi-
cally. Why in the world would we continue to keep the govern-
ment’s boot on the throat of success and the great opportunities
and jobs for this country and the revenue that could be produced?

I know I am out of time. I want to thank you all for being here.
I know it is frustrating but we will keep working on it and try to
get to the bottom of it.

Thank you.

Mr. LANKFORD. Thank you.

Mr. Farenthold.

Mr. FARENTHOLD. Thank you very much.

I would like to thank the panel for being here.

I would like to start with Ms. Wrotenbery since she is my neigh-
bor to the north in Oklahoma and I am from Texas.

Exxon Mobil put together a little graphic that I wanted to share
with you. This basically shows a drilling. About 100 feet under, you
typically will hit the groundwater. I realize you might have a little
difficulty seeing that. Then to protect the groundwater, there are
multiple layers of concrete and steel casing. This is true in both
conventional wells that go down and hit a pool of oil or gas or a
reservoir of oil and gas as well as in hydraulic fracking. Is that an
accurate statement?

Ms. WROTENBERY. Yes, the way the freshwater resources are pro-
tected.

Mr. FARENTHOLD. So in a case where there is hydraulic fracking
as opposed to traditional, it is basically protected the same way, so
similar risks of groundwater contamination exist from how we have
been producing oil and gas since the Civil War, basically?

Ms. WROTENBERY. We have had casing implementing require-
ments for oil and gas wells for many decades. They have actually
evolved and improved over the years but a basic principle through-
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out the history of regulation has been we case the well through the
freshwater zone to isolate that.

Mr. FARENTHOLD. When you frack a well, you are quite a bit
below the water table. The water table is a couple hundred feet in
Oklahoma?

Ms. WROTENBERY. The geology varies.

Mr. FARENTHOLD. You are talking hundreds of feet, not thou-
sands of feet?

Ms. WROTENBERY. In a few isolated areas, it can be very deep.
Typically though, you are right. We actually have that mapped. We
have on our Internet the maps that show the base of fresh water
throughout the State of Oklahoma.

Mr. FARENTHOLD. When you are fracking, you are traditionally
much, much, much deeper. We are talking miles. Certainly in most
Texas cases, it is at least a mile, sometimes two miles below the
water table. The chance of something migrating up through the
rock up two miles defies commonsense if that is an issue.

Let me go on and visit with Mr. McKee. Most of your land, you
have to get BLM permits and all sorts of permits. In Texas, we
kind of fly through it in weeks and months but certainly not years
in getting something permitted on private land. I assume there is
a cost associated with this, not just with jobs, is that correct?

Mr. McKEE. Yes, that is correct. There is a study that was just
released that shows the investment on every well is about $6 mil-
lion in Utah. There is the mineral lease royalties and there are the
jobs.

Mr. FARENTHOLD. When land is leased from the Federal Govern-
ment, you pay a bonus to get the lease, buy the lease?

Mr. MCKEE. Yes, that is correct.

Mr. FARENTHOLD. Then from everything that is produced, the
Federal Government gets a royalty, so we get a percentage from
the money the oil and gas is sold for that we can use to pay for
roads and highways, we can bring into the Federal budget to help
balance the budget. It is a source of income we are losing as a Fed-
eral Government.

Mr. McCKEE. Absolutely. Let me give one example. Recently, six
leases were reinstated. I believe it was about 6,000 acres. The right
to lease on those lands cost the bidders $48.6 million just for those
6,000 acres, the right to drill and then there is a 12.5 percent roy-
alty that comes in to the Federal Government. There is a sharing
formula with the States. That is a tremendous source of revenue.
I indicated there was over $200 million of Federal mineral lease
royalties coming out of my county.

Mr. FARENTHOLD. I also sit on the Transportation and Infrastruc-
ture Committee. One of the ways we are looking to pay for main-
taining our deteriorating infrastructure of roads, bridges and the
interstate highway system is using that royalty money. Those
delays are costing the American people not just in dollars and cents
but in much needed repairs and even the safety of our highway
system.

Mr. McKEE. Absolutely.

Mr. FARENTHOLD. Let me go on to Mr. Krancer. Are you familiar
with the statement of the former Region 6 EPA Director, Al
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Armendariz, when he wanted to crucify the oil and gas industry?
Do you see that as actually happening?

Mr. KRANCER. You don’t really want to lead me into that discus-
sion, do you?

Mr. FARENTHOLD. I am from Texas. He was our EPA guy.

Mr. KRANCER. Actually I met Al once and I only know what I
have read in the papers.

Mr. FARENTHOLD. Do you get a feeling the EPA is targeting the
oil and gas industry unfairly?

Mr. KRANCER. I try to keep my eye on my own court and what
we are doing. I do see permit delays and permit lags. I talked this
morning about the rocket docket for regulations, historic regula-
tions in air and so forth compared to the snail docket for getting
permits done.

Mr. FARENTHOLD. I see I am out of time.

Thank you very much, Mr. Chairman. Thank you, panel.

Mr. LANKFORD. Thank you.

We are going to do a couple minutes of questioning here to do
some follow up.

I just need some clarification on this and this is just a process
question. A new guidance has been released by EPA dealing with
the diesel fuels issue and EPA involvement. Obviously there has
been traditional primacy in the oversight process for fracking in
States.

I am interested in how you are interpreting that, how that is
working through the process of that guidance dealing with diesel
fuels and fracking and expanding the definition of diesel fuels?
Does that make sense? How is that going and what are you doing
with that?

Ms. WROTENBERY. It is in process. We are reviewing the docu-
ment. I will say it does not directly apply to the State of Oklahoma
because we administer the UIC Program for oil and gas operations
under Section 1425 of the Safe Drinking Water Act, so we have a
little bit different framework but we are looking at it closely be-
cause there is no doubt that EPA will be coming to visit with us
about how we address the various elements that are in that guid-
ance.

There are some key issues in there that concern us. We are put-
ting our comments together and we will be submitting those.

Mr. LANKFORD. Is it your assumption that the guidance will be-
come a rule or is it your assumption this is just an opinion piece
that will probably affect BLM areas but won’t affect private areas?

Ms. WROTENBERY. We are concerned that EPA will implement it
as if it were a rule.

Mr. LANKFORD. That they apply the same?

Ms. WROTENBERY. Yes.

Mr. LANKFORD. Mr. Krancer?

Mr. KRANCER. I am sorry, were you talking about the BLM rule
or the diesel fracking permitting guidance?

Mr. LANKFORD. The diesel fracking permitting guidance.

Mr. KRANCER. Let me say first, I don’t believe that is going to
be an issue in Pennsylvania. There is no information that we have
that diesel fuel is being used for fracking. I don’t know whether
that is going to be an issue in other States.



67

EPA does have primacy of the UIC Program in Pennsylvania.
That is because we don’t do a lot of UIC disposal but I think you
hit the nail on the head, we have to keep an eye on what the coun-
try does on—

Mr. LANKFORD. The EPA is currently in the process of trying to
redefine what is a diesel fuel. That was my question to you. That
conversation is ongoing. How are you processing that with EPA at
this point?

Mr. KRANCER. We are watching it very carefully because it is the
proverbial nose in the camel’s tent, to use a cliche. The 2005 En-
ergy Policy Act did exclude fracking with diesel fuel. We all know
that. If you define diesel fuel to be everything, then you have prob-
ably gone beyond what the law intended and you probably acted il-
legally to boot.

Mr. LANKFORD. One quick last question, Ms. Wrotenbery, a com-
ment was made earlier about earthquakes in Oklahoma based on
fracking and a direct tie on that. Are you aware of earthquakes in
Oklahoma based on the fracking itself?

Ms. WROTENBERY. We are working with seismologists at the Uni-
versity of Oklahoma and the Oklahoma Geological Survey to study
the possible connection between earthquakes and various types of
oil and gas operations. Any statements that have been made that
there has been some kind of conclusive link are premature.

Mr. LANKFORD. Are earthquakes in Oklahoma common, small
earthquakes?

Ms. WROTENBERY. Yes. We live in a seismically active area. The
records show that.

Mr. LANKFORD. Thank you.

I yield to the Ranking Member for three minutes.

Mr. ConNoLLY. Thank you, Mr. Chair.

Mr. McKee, like you, I come from local government. I was the
chairman of my county before I came here, so I appreciate your
service. I think local government is very important.

Did I understand your testimony to mean that you felt excessive
Federal regulation, BLM regulation, inter alia, had served as an
impediment to job creation in your community?

Mr. McKEE. That is correct.

Mr. ConNOLLY. What is the unemployment rate in Uintah?

Mr. McKEE. Today, it is only about 4.1 percent. However, when
the downturn in the economy happened, because we are an extrac-
tive community, we didn’t know there was even a recession going
on as far as what we were feeling until we had new policies that
came in and almost overnight, we lost a number of jobs because of
new policies.

Mr. CoNNOLLY. At 4.1 percent which is pretty low.

Mr. McKEE. Today, it is 4 percent.

Mr. CoNNOLLY. Four percent. How does that rank with other
counties in Utah?

Mr. McKEE. We are among the best.

Mr. ConNoOLLY. Might it be the lowest rate in Utah?

Mr. McKEE. I would have to double check that. I am not sure
but we are pretty good because of our oil and gas economy.

Mr. ConNoOLLY. What percentage of your county is Federally-
owned or controlled land?
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Mr. McKEE. I know we are only 15 percent privately held. I be-
lieve it is about 59 percent that is BLM, there is some forest and
17.5 percent with the tribe and a little bit of State institutional
trust lands.

Mr. CoNNOLLY. Do you have any idea on that Federal land how
many leases have, in fact, or permits have been granted but not
utilized?

Mr. McKEE. I know there is a fairly strong backlog on the per-
mitting process today. I believe I was told there were over 1,000
permits that are backlogged, that they have not been able to issue
because of the backlog issue.

Mr. CoNNOLLY. In some cases, it is also a utilization issue, isn’t
it, that some have been granted and not used?

Mr. McKEE. What I am told is many times it is very difficult be-
cause sometimes these permits show up in a category as though
they have been issued but they are still waiting for the government
to finalize what they are doing so they get held up.

Mr. CoNNOLLY. Obviously one of the things we have talked about
today is air pollution, whether attributed to fracking or whatever.
Your county is largely a rural county, is it not?

Mr. McKEE. It is.

Mr. CoNNOLLY. One would normally expect in a rural county rel-
atively clean air. How does Uintah County stack up in that regard?

Mr. McKEeE. Overall, our air quality is good with the exception
of winter ozone. We do have a winter ozone issue, if I could touch
on that quickly. If I could disagree a bit with my colleague to the
left, it indicated the use of hydraulic fracturing was causing the
winter ozone issue. I have personally been very involved with this
issue, meeting with State and even the EPA offices in Denver. We
have had roundtable discussions and extensive studies going on. I
have never yet heard to this date of any tie to hydraulic fracturing.

Mr. CoNNOLLY. I know my time is running out. I was stunned
to learn that you actually topped Los Angeles on a number of occa-
sions at 149 ppb with respect to ozone. In fact, the EPA called it
unearthly at some point. What is the cause of such high ozone lev-
els in Uintah County?

Mr. McKEE. There appears to be a number of factors the sci-
entists are still trying to learn about. One of the things they recog-
nize is it is tied with sunlight and snow. This past winter, we did
not have very much snow on the ground, we did not have any
exceedances. In fact, we were well below the number. A year ago,
we had deep snow and the numbers were fairly high. The jury is
still out and that is what they are trying to find out.

Mr. CoNNoOLLY. Thank you very much.

Thank you, Mr. Chairman.

Mr. LANKFORD. Thank you.

We will now take a short recess to prepare for the second panel.
Thank you very much for being here and staying for two rounds
of questioning. I appreciate the time very much.

[Recess.]

Mr. LANKFORD. We will now welcome our second panel of wit-
nesses. Thank you both for being here.

Nancy Stoner is Acting Assistant Administrator for Water, U.S.
Environmental Protection Agency and Mike Pool is Acting Deputy
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Director of the Bureau of Land Management as of tomorrow. We
are breaking you in officially. We will try to be done before you are
actually placed as Acting Administrator.

As I mentioned to everyone, we do have votes that will be called
shortly, so we will try to get in both your testimonies.

Ms. Stoner, we would be glad to receive your testimony.

STATEMENT OF NANCY STONER

Ms. STONER. Thank you, Mr. Chairman.

Good afternoon, Chairman Lankford, Ranking Member Connolly
and members of the subcommittee.

I am Nancy Stoner, Acting Assistant Administrator for Water at
USEPA. Thank you for inviting me to testify before you today.

Mr. LANKFORD. Ms. Stoner, I apologize for this. I did not swear
in everyone. Every hearing has to have some swearing in it.

If T could ask you both to stand so I can swear you in. Please
rise and raise your right hands.

Do you solemnly swear or affirm that the testimony you are
about to give will be the truth, the whole truth, and nothing but
the truth?

[Witnesses respond in the affirmative.]

Mr. LANKFORD. May the record reflect that all witnesses an-
swered in the affirmative. I apologize for having to stall you in the
moment. You may start over or pick up where you left off.

Ms. STONER. I think I will pick up right where I stopped.

The EPA and this Administration recognize that natural gas rep-
resents an important energy resource for our country. Increased on
reliance on gas has the potential to create jobs, promote energy, se-
curity, lower energy prices and reduce harmful emissions to air and
water.

At the same time, the Administration is committed to ensuring
that production proceeds in a safe and responsible manner. We
firmly believe we can protect the health of American families and
communities while enjoying the benefits of expanded national en-
ergy reserves.

While States are the primary regulators of onshore oil and gas
activity, the Federal Government has an important role to play by
regulating oil and gas activities on public and Indian trust lands,
research and development aimed at innovation to improve the safe-
ty of natural gas development and transportation activities and set-
ting sensible, cost effective, public health and environmental stand-
ards to implement Federal laws and complement State safeguards.

As the senior policy manager for EPA’s National Water Program,
I would like to highlight a few of the EPA’s recent actions under
the Safe Drinking Water Act and the Clean Water Act intended to
ensure that natural gas production can remain protective of human
health and the environment.

The Safe Drinking Water Act governs the construction, oper-
ation, permitting and closure of underground injection wells for the
protection of underground sources of drinking water. Underground
injection control or UIC programs administered by EPA or the
States are responsible for overseeing these injection activities.
However, the Energy Policy Act of 2005 excludes hydraulic frac-
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turing from regulation under EPA’s UIC Program, except when die-
sel fuels are used in fluids or propping agents.

The EPA has heard from both industry and the public that we
should clarify the applicability of the permitting requirement for
diesel fuels, hydraulic fracturing as well as how those permits
should be written.

In response and in light of the significant increase in natural gas
production in the United States, we have developed draft guidance
to clarify requirements under the Safe Drinking Water Act and to
help prevent the endangerment of underground sources of drinking
water from hydraulic fracturing using diesel fuels.

The EPA developed this draft guidance with input from industry,
States, tribes and other Federal departments and agencies, envi-
ronmental organizations and the public. I would like to emphasize
that as is the case with all guidance, the draft document does not
impose any new requirements. The draft clarifies existing statutory
and regulatory requirements and provides technical recommenda-
tions for applying UIC Class II requirements to the diesel fuels hy-
draulic fracturing process.

The guidance is intended for use by EPA permit writers under
the UIC Program and will be applicable where EPA is directly re-
sponsible for the UIC Class II Program. We are taking public com-
ments on the draft through July 9 and welcome comments from all
affected parties and the public.

The agency has also initiated efforts under the Clean Water Act
to provide regulatory clarity and protection against risks to water
quality. In October 2011, EPA announced a schedule to develop
pretreatment standards for waste water discharges produced by
natural gas extraction from underground, coal bed and shale for-
mations.

In addition, EPA is assisting State and Federal permitting au-
thorities in the Marcellus Shale Region by answering technical
questions concerning the treatment and disposal of wastewater
from shale gas extraction. The EPA has also been conducting re-
search to better understand the potential impacts of hydraulic frac-
turing on drinking water resources. That is through our Office of
Research and Development.

In conclusion, EPA’s activities related to hydraulic fracturing
help assure that public health and water quality remain protected
as natural gas helps to promote our Nation’s economic recovery and
security.

Thank you for the opportunity to testify before you today and I
am happy to take any questions you may have.

[Prepared statement of Ms. Stoner follows:]
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Good Afternoon, Chairman Lankford, Ranking Member Connolly, and Members of the
Subcommittee. T am Nancy Stoner, Acting Assistant Administrator for Water at the U.S.
Environmental Protection Agency. Thank you for inviting me to testify before you today. 1
would like to share with you the ways in which the EPA is helping to ensure that oil and natural
gas extraction and production activities can continue to be conducted in ways that contribute
effectively to the Nation’s energy economic recovery and security while protecting public health

and water quality.

The EPA and this Administration recognize that natural gas represents an important energy
resource for our country. Increased reliance on gas has the potential to create jobs, promote
energy security, lower energy prices, and reduce harmful emissions to air and water. At the
same time, the Administration is committed to ensuring that production proceeds in a safe and
responsible manner. We firmly believe that we can protect the health of American families and

communities while enjoying the benefits of expanded national energy reserves.
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While States are the primary regulators of onshore oil and gas activities, the Federal Government
has an important role to play by regulating oil and gas activities on public and Indian trust lands,
research and development aimed at improving the safety of natural gas development and
transportation activities, and setting sensible, cost-effective public health and environmental

standards to implement Federal law and augment State safeguards.

Part of EPA’s role is oversight responsibilities when states and tribes are implementing federal
laws and, in some cases, direct implementation responsibility under federal statutes such as the
Safe Drinking Water Act (SDWA), the Clean Water Act (CWA), and the Clean Air Act (CAA).
As the senior policy manager for the EPA’s national water program, I would like to highlight a
few of the EPA’s recent actions under SDWA and the CWA intended to assure that natural gas
production can occur in ways that protect human health and the environment while sustaining the

benefits that natural gas production activities provide.

Hydraulic Fracturing and SDWA’s Underground Injection Control Program

The Safe Drinking Water Act provides a role for the EPA in regulating the construction,
operation, permitting, and closure of injection wells that place fluids underground for storage and
disposal. The EPA’s Underground Injection Control program and state programs with primary
enforcement responsibility (primacy) are responsible for overseeing these injection activities.
However, the Energy Policy Act of 2005 excludes hydraulic fracturing from regulation under the
EPA’s Underground Injection Control (UIC) program except when diesel fuels are used in fluids

or propping agents.
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Diesel fuels in hydraulic fracturing fluids are a concern because they often contain benzene,
toluene, ethylbenzene, and xylene compounds (BTEX). BTEX compounds are highly mobile in
ground water and are regulated under national primary drinking water regulations because of the
risks they pose to human health. People who consume drinking water containing any of these
compounds in excess of the EPA’s drinking water standard over many years may experience
health complications such as increased cancer risk, anemia, and problems with the nervous

system, kidneys, or liver.

In the last several years, publicly available data and Congressional reports have made the

Agency aware that diesel fuels are being used as components of fracturing fluids.

In light of this information, and in light of the increasing pace of natural gas production
nationwide, the Agency heard concerns from industry and the public that it has not been clear
regarding the applicability of the permitting requirement for hydraulic fracturing activities using
diesel fuels, or how such permits should be written. In response to this uncertainty and the
significant increase in natural gas production activities in the United States, the EPA determined
that guidance was appropriate to clarify requirements under the SDWA, as modified by the

Energy Policy Act of 2005.

On May 4, 2012, the EPA released draft UIC Program guidance to provide greater regulatory
clarity for permitting the underground injection of diesel fuels associated with hydraulic
fracturing. While we recognize that any definitive determinations regarding the permit

obligations for particular operations under existing law will be made by the permitting authority
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on a case-by-case basis the draft guidance is intended to assist the regulated community,
permitting authorities, and other interested members of the public, by providing EPA’s current
view on how the existing requirements of the SDWA and its implementing regulations apply to
UIC permitting of oil and gas hydraulic fracturing operations using diesel fuels as a fracturing
fluid or as a component of a fracturing fluid. Specifically, the draft guidance is intended to
provide the public with a clear statement of EPA's present understanding of existing statutory
and regulatory requirements for diesel fuels used in hydraulic fracturing wells, as well as
technical recommendations for permitting those wells, tailoring UIC Class I permitting
requirements to the unique characteristics of the hydraulic fracturing process. The goal of the
recommendations in the guidance is to prevent migration of diesel fuels into USDWs and to
protect human health. The EPA developed this draft guidance with input from a variety of
groups, including industry, states and tribes, other federal departments and agencies,
environmental organizations, and attendees of a public webinar. The EPA decided to seek public
input on the draft guidance because of its importance to our Federal, state and tribal partners, to
the regulated community, and to the public, and will fully consider those comments when

developing the final guidance.

The guidance is directly intended for use by EPA permit writers under the UIC program. As
described in the document, it is applicable where the EPA directly implements the UIC Class II
program. The EPA is the permitting authority for UIC Class II programs in Arizona, Florida,
Hawaii, lowa, Kentucky, Michigan, Minnesota, New York, Pennsylvania, Tennessee, Virginia,
Washington, DC, American Samoa, the Virgin Islands, and almost all parts of Indian country.

The remaining states have primacy, which means they have received approval from the EPA to
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implement their own UIC programs. Primacy programs are encouraged to review and consider the

information and recommendations in the guidance.

As we developed the draft guidance, a key issue raised by stakeholders was how the Agency
should describe “diesel fuels” for purposes of its guidance, because hydraulic fracturing wells
that do not use diesel fuel are not subject to SDWA permitting requirements. The draft guidance
provides a description of diesel fuels using six chemical abstract services registry numbers that
contain the term “diesel fuel” in their primary descriptor or common synonyms, which we
believe is a straightforward approach for companies to use when determining whether or not a
particular hydraulic fracturing operation uses diesel fuels and is thus subject to SDWA
permitting requirements. EPA welcomes public comments on this important issue to ensure that
our guidance is as clear as possible and EPA will fully consider those comments in determining

whether or not any changes to the draft guidance are warranted.

I would like to emphasize that, as guidance, the draft guidance does not impose any new
requirements nor does it bind the regulated community, State permitting authorities, or EPA
itself. Instead, it simply reflects the EPA’s present understanding of existing requirements of
SDWA and its implementing regulations, as they are applied to hydraulic fracturing operations
using diesel fuels. The EPA’s goal is to provide greater regulatory clarity, which will help EPA
permit writers and well owners and operators more consistently comply with existing SDWA

requirements while strengthening environmental protections under existing law.

Our draft guidance is currently open for public comment until July 9. We encourage comment

on the draft guidance so that when final, the guidance provides maximum clarity and reflects the

5
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best ideas for how to tailor the UIC Class 1l requirements to hydraulic fracturing activities using
diesel fuels. We hope the guidance is useful to regulated industry, states, tribes, and the public
regarding the existing legal requirements that apply to hydraulic fracturing activities using diesel

fuels.

Additional EPA Activities for Protection of Water Quality

Additional activities being conducted by the EPA to ensure protection of surface water resources
include actions by the Office of Water under the Clean Water Act to provide regulatory clarity
and protection against known risks, and research being conducted by the EPA’s Office of
Research and Development to better understand the potential impacts of hydraulic fracturing on

water resources:

Clean Water Act: Effluent Guidelines

In October 2011, as part of the CWA section 304{m) planning process, the Agency announced a
schedule to develop standards for wastewater discharges produced by natural gas extraction from
underground coalbed and shale formations. To ensure that these wastewaters receive proper
treatment and can be properly handled by treatment plants, we will gather data, consult with
industry and other stakeholders, and solicit public comment on a proposed rule for coalbed

methane in 2013 and a proposed rule for shale gas in 2014.
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Clean Water Act: Frequently Asked Questions (FAQs)

In March 2011, the EPA issued a Frequently Asked Questions (FAQ) document that provides
state and federal permitting authorities in the Marcellus Shale region with guidance on
permitting treatment and disposal of wastewater from shale gas extraction. The FAQs discuss the
wastewater issues and pollutants associated with shale gas extraction and how they can be
addressed under existing regulations. The EPA is currently developing additional, more detailed
information on water quality permitting and pretreatment to supplement these FAQs. This
information will provide assistance on how to permit Publicly Owned Treatment Works
(POTWs) and Centralized Waste Treatment facilities by clarifying existing CWA authorities and
obligations. Like the draft hydraulic fracturing guidance described above, we hope this
information will help provide additional clarity to industry and the public regarding the existing

legal requirements that apply to such operations.

Office of Research and Development: Study of Hydraulic Fracturing and Water Resources

The EPA is conducting a congressionally-directed study to better understand the potential
impacts of hydraulic fracturing on drinking water and ground water. The scope of the research
includes the full lifespan of water in hydraulic fracturing, from acquisition of the water, through
the mixing of chemicals and actual fracturing, to the post-fracturing stage, including the

management of flowback and produced water and its ultimate treatment and disposal.



78

Conclusion

The EPA’s activities relating to hydraulic fracturing are intended to ensure that public health and
water quality remain protected as natural gas helps to promote our Nation’s economic recovery
and security. Our work, along with that of our Federal and state partners, will help the nation
promote the safe and responsible development of domestic energy resources while managing
environmental impacts and addressing public concerns, thus ensuring that natural gas production
can and will proceed in a safe and responsible manner. Thank you for the opportunity to testify

before you today, and T am happy to take any questions you may have at this time.
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Mr. LANKFORD. Thank you very much.
Mr. Pool.

STATEMENT OF MIKE POOL

Mr. PooL. Mr. Chairman Lankford and members of the sub-
committee, thank you for the opportunity to discuss the Bureau of
Land Management’s development of hydraulic fracturing rules and
their application on Federal and tribal trust lands.

The BLM administers over 245 million acres of surface estate
and approximately 700 million acres of onshore Federal mineral es-
tate throughout the Nation. Together with the Bureau of Indian Af-
fairs, we also provide permitting and oversight services on approxi-
mately 56 million acres of Indian trust minerals.

Secretary of the Interior Ken Salazar has emphasized that as we
move forward to the new energy frontier, the development of con-
ventional energy resources from BLM-managed public lands will
continue to play a crucial role in meeting the Nation’s energy
needs. Facilitating the safe, responsible and efficient development
of these domestic oil and gas resources is the BLM’s responsibility
and part of the Administration’s broad energy strategy to protect
consumers and help reduce our dependence on foreign oil.

In fiscal year 2011, onshore Federal oil and gas royalties exceed-
ed $2.7 billion, approximately half of which was paid directly to the
States in which the development occurred. Tribal oil and gas royal-
ties exceeded $400 million with 100 percent of those revenues paid
to the tribes and individual Indians owning the land on which the
development occurred.

Oil and gas production from shale formation scattered across the

United States has grown considerably and is expected to continue
in the coming decades. Factors contributing to this success include
technological advances in hydraulic fracturing and horizontal drill-
ing.
The BLM estimates that approximately 90 percent of the wells
built on public lands and Indian lands are stimulated by hydraulic
fracturing techniques. The increasing use of hydraulic fracturing
has raised public concerns about the potential impact on water
availability and quality, particularly with respect to the chemical
composition of fracturing fluids and the methods used.

The BLM recognizes that some, but not all, States have recently
taken action to address hydraulic fracturing in their own regula-
tions. One of the BLM’s key goals in updating its regulations on
hydraulic fracturing is to complement these State efforts by pro-
viding consistent standards across all public and Indian lands.

The agency has a long history of working cooperatively with
State regulators to coordinate State and Federal activities. The pro-
posed rulemaking is not intended to duplicate various State or ap-
plicable Federal requirements. The BLM’s intent is to encourage ef-
ficiency in the collection of data and the reporting of information.

The development of the hydraulic fracturing rule includes tribal
consultation under the Department’s consultation policy. This pol-
icy emphasizes trust, respect and shared responsibility by pro-
viding tribal governments an expanded role to inform Federal pol-
icy that impacts Indian lands.
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In January 2012, the BLM conducted a series of meetings in the
west where there is significant development of Indian oil and gas
resources. Nearly 180 tribal leaders were invited to attend these
meetings held in Tulsa, Oklahoma, Billings, Montana, Salt Lake
City, Utah and Farmington, New Mexico. Eighty-four tribal mem-
bers representing 24 tribes attended these meetings.

On May 11, 2012, the BLM sent over 180 invitations for contin-
ued government-to-government consultation, to exchange informa-
tion on the development of hydraulic fracturing rules. As the agen-
cy continues to consult with tribal leaders throughout the rule-
making process, responses from these representatives will inform
our actions and define the scope of acceptable hydraulic fracturing
rule options.

The BLM’s proposed rule is consistent with the American Petro-
leum Institute’s guideline for well construction and integrity. On
May 11, 2012, the BLM published the proposed rule in the Federal
Register beginning a 60-day public comment period.

Straightforward measures outlined in the proposed rule include
disclosure of chemicals used in hydraulic fracturing operations with
appropriate protections for trade secrets; assurance of a well born
integrity to minimize the risk of fracturing fluids leaking into the
nearby aquifers and water management requirements to apply to
the fluids that flow back to the surface after hydraulic fracturing
has taken place.

The hydraulic fracturing proposed rule will strengthen the re-
quirements for hydraulic fracturing performed on Federal and In-
dian trust lands in order to build public confidence and protect the
health of American communities while ensuring continued access to
important resources to our energy economy.

Mr. Chairman, thank you for the opportunity to testify. I would
be happy to answer any questions.

[Prepared statement of Mr. Pool follows:]
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Mr. Chairman and Members of the Subcommittee, thank you for the opportunity to discuss the
Bureau of Land Management’s (BLM) development of hydraulic fracturing rules and their
application on Federal and Indian Trust lands.

The BLM, an agency of the U.S. Department of the Interior (Department), is responsible for
protecting the resources and managing the uses of our nation’s public lands, which are located
primarily in 12 western states, including Alaska. The BLM administers more land — over 245
million surface acres - than any other Federal agency. The BLM manages approximately 700
million acres of onshore Federal mineral estate throughout the Nation, including the subsurface
estate overlain by properties of other Federal agencies such as the Department of Defense and
the U.S. Forest Service. The BLM, together with the Bureau of Indian Affairs (BIA), also
provides permitting and oversight services under the Indian Mineral Leasing Act of 1938 on
approximately 56 million acres of land held in trust by the Federal government on behalf of
Tribes and individual Indian owners. The BLM works closely with surface management
agencies, including the BIA and Tribal governments, in the management of the subsurface
mineral estate. We are mindful of the agency’s responsibility for stewardship of public land
resources and the public and Indian trust oil and gas assets that generate substantial revenue for
the U.S. Treasury, the states, and Tribal governments and individuals.

Background
The Obama administration is committed to promoting safe, responsible, and environmentally

sustainable domestic oil and gas production as part of a broad energy strategy that will protect
consumers, human health, and the environment, and reduce our dependence on foreign oil.
Secretary Salazar has made clear that as we move toward the new energy frontier, the
development of conventional energy resources from BLM-managed lands will continue to play a
critical role in meeting the Nation’s energy needs and fueling our Nation’s economy. In Fiscal
Year (FY) 2011, onshore Federal oil and gas royalties exceeded $2.7 billion, approximately half
of which were paid directly to states in which the development occurred. In FY 2011, Tribal oil
and gas royalties exceeded $400 million with 100% of those revenues paid to the tribes and
individual Indians owners of the land on which the development occurred.
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The BLM is working diligently to fulfill its part in securing America’s energy future. Combined
onshore oil production from public and Indian lands has increased every year since 2008.
Production of oil from Indian lands has increased by more than 95% since 2008. Production of
gas from public and Indian lands has remained nearly stable despite increasing industry interest
in development of natural gas on private lands in the eastern United States. In 2011,
conventional energy development from public and Indian lands produced 14 percent of the
Nation’s natural gas, and 6 percent of its domestically-produced oil.

Gas production from shale formations scattered across the United States has grown from a
negligible amount just a few years ago to represent a significant share of the total U.S. natural
gas production, and this share is expected to increase further in the coming decades. There has
also been a significant and growing increase in oil production from shale formations. Significant
factors contributing to these increases include technological advances in hydraulic fracturing and
horizontal drilling.

One example of this rise in production and the advances in technology is dramatically evident on
the Fort Berthold Indian Reservation which lies in the heart of the Bakken oil and gas region in
North Dakota. At Fort Berthold, applications for permit to drill have increased from zero in
2007 to 175 in 2011. Royalty payments from production from trust minerals have increased
from $4.5 million in 2009 to approximately $117 million last year. The BLM works closely with
the BIA to help ensure that drilling and oil and gas production activities on Fort Berthold are
permitted efficiently and conducted in a safe and responsible manner. BIA completes NEPA
compliance, cultural and biological surveys, and development of surface mitigation measures.

Notably, on April 3, 2012, at Fort Berthold, Secretary Salazar unveiled initiatives to expedite
safe and responsible leasing and development of domestic energy resources on U.S. public and
Indian trust lands. As part of the BLM’s ongoing efforts to ensure efficient processing of oil and
gas permit applications on both Indian trust and public lands, the agency will implement a new
automated tracking system across the Bureau that could reduce the review period for drilling
permits by up to two-thirds. The new system will track permit applications through the entire
review process, quickly flagging missing or incomplete information, and greatly reducing the
back-and-forth between the BLM and industry applicants, which is currently needed to ensure
that applications processed by the BLM are complete. This initiative comes as part of the
Department’s efforts to continually meet increased demands for oil and gas development on
public and Indian lands across the country.

Hydraulic Fracturing Technology
Recent technology and operational improvements in extracting hydrocarbon resources,

particularly shale gas, have increased oil and gas drilling activities nationally and led to
significantly higher natural gas production estimates for the coming decades. Hydraulic
fracturing, or “fracking,” is a common technique that has been used in oil and gas production
operations for decades. Fracking involves the injection of fluid under high pressure to create or
enlarge fractures in the rocks containing oil and gas so that the fluids can flow more freely into
the well bore and thus increase production. However, the increasing use of hydraulic fracturing
has raised concerns about the potential impacts on water availability and quality, including
concerns about the chemical composition of fluids used in fracturing,
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The number of wells on BLM-managed public lands and on Indian lands, as well as on private
lands, that are stimulated by hydraulic fracturing techniques has increased steadily in recent
years as oil and gas producers are developing geologic formations that are less permeable than
those drilled in the past. The BLM estimates that approximately 90 percent of the wells drilled
on public and Indian lands are stimulated by hydraulic fracturing techniques.

Hydraulic Fracturing Rulemaking Considerations
Several laws guide the BLM’s responsibilities with regard to hydraulic fracturing. The Federal

Land Policy and Management Act (FLPMA) directs the BLM to manage the public lands to
prevent unnecessary or undue degradation, and to manage lands using the principles of multiple
use and sustained yield. FLPMA also requires that the public lands be managed in a manner that
will protect the quality of their resources, including ecological, environmental, and water
resources. The Mineral Leasing Act meanwhile, authorizes the Secretary to lease Federal oil and
gas resources, and to regulate oil and gas operations on those leases, including surface-disturbing
activities. Finally, the Indian Mineral Leasing Act assigns regulatory authority to the Secretary
over Indian oil and gas leases on trust lands (except those excluded by statute). As stewards of
the public lands, and as the Secretary’s regulator for oil and gas leases on Indian lands, the BLM
has evaluated the increased use of well stimulation practices over the last decade and determined
that the existing rules for well stimulation require updating.

In November 2010, Secretary Salazar hosted a forum, including major stakeholders, on hydraulic
fracturing on public and Indian lands to examine best practices to ensure that natural gas on
public and Indian lands is developed in a safe and environmentally sustainable manner.
Subsequently, the BLM hosted a series of regional public meetings in North Dakota, Arkansas,
and Colorado — states that have experienced significant increases in oil and natural gas
development on Federal and Indian lands ~ to discuss the use of hydraulic fracturing on the
Nation’s public lands.

During the Secretary’s forum and the BLM’s public meetings, members of the public expressed
a strong interest in obtaining more information about hydraulic fracturing operations being
conducted on public and Indian lands. Questions about the composition of the fluids that are
being used were highlighted frequently as were concerns about these fluids potentially leaking
into aquifers or causing spills on the surface. Additionally, the BLM recognized through review
of its rules that existing regulations on well stimulation operations on public and Indian lands
(last updated in 1982) needed to be updated to reflect significant technological advances in
hydraulic fracturing in recent years and the tremendous increase in its use.

The BLM proposed these changes to existing well stimulation oversight partly in response to
recommendations put forward in 2011 by the Secretary of Energy Advisory Board (SEAB). At
the President’s direction, the SEAB convened a Natural Gas Subcommittee (Subcommittee) to
evaluate hydraulic fracturing issues. The Subcommittee met with industry, service providers,
state and Federal regulators, academics, environmental groups, and many other stakeholders. On
August 18, 2011, the Subcommittee issued an interim report with recommendations. Among
other things, the report recommended that more information be provided to the public, including
disclosure of the chemicals used in fracturing fluids. The Subcommittee also recommended the
adoption of progressive standards for wellbore construction and testing. The interim report was
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followed by a Final Report that was issued by the Subcommittee on November 18, 2011. The
Final Report recommended, among other things, that operators engaging in hydraulic fracturing
prepare cement bond logs and undertake pressure testing to ensure the integrity of all casings.

Coordination With State Hvdraulic Fracturing Rules

The BLM recognizes that some, but not all, states have recently taken action to address hydraulic
fracturing in their own regulations. Over the past few years, in response to strong public interest,
several states—including Colorado, Wyoming, Arkansas, and Texas—have substantially revised
their state regulations related to hydraulic fracturing. One of the BLM’s key goals in updating its
regulations on hydraulic fracturing is to complement these state efforts by providing a consistent
standard across all public and Indian lands. The agency has a long history of working
cooperatively with state regulators to coordinate state and Federal activities. The BLM routinely
shares information on oil and gas operations with state regulatory authorities. The proposed
rulemaking is not intended to duplicate various state or any applicable Federal requirements.

The BLM will work closely with individual states on the implementation of the proposed regulation
to ensure that duplication of efforts is avoided to the extent possible.

The BLM is actively working to make reported information consistent and easily accessible to
the public. For instance, the BLM is working closely with the Ground Water Protection Council
and the Interstate Oil and Gas Commission in an effort to integrate the disclosure called for in
this rule with the existing website known as FracFocus. The FracFocus.org website is already
well established and used by many states. This online database includes information from oil
and gas wells in roughly 12 states and includes information from over 206 companies. The
BLM’s intent is to encourage efficiency in the collection of data and the reporting of
information.

Tribal Outreach & Next Steps for the Consultation Process

The BLM proposes to apply the same rules and standards to Indian lands so that these lands and
communities receive the same level of protection provided for public lands. In January 2012, the
BLM hosted formal government-to-government consultation sessions — including the initial
outreach, communication, and substantive discussions with Tribal communities on the proposed
rule. The agency conducted a series of Tribal consultation meetings in the oil and gas producing
regions of the West where there is significant development of Indian oil and gas resources.
Nearly 180 Tribal leaders from all Tribes that are currently receiving oil and gas royalties and all
Tribes that may have had ancestral surface use were invited to attend these meetings, which were
held in Tulsa, Oklahoma; Billings, Montana; Salt Lake City, Utah; and Farmington, New
Mexico. Eighty-four Tribal members representing 24 tribes attended the meetings. Attending
for the BLM were both senior policy makers from the Washington Office as well as the local line
officers who have built relationships with the Tribes in the field.

In these initial meetings Tribal representatives were given a draft of the hydraulic fracturing rule
to serve as a basis for discussion and substantive dialogue about the hydraulic fracturing
rulemaking process. The BLM asked the Tribal leaders for their views on how a hydraulic
fracturing rule proposal might affect Indian activities, practices, or beliefs if it were to be applied
to particular locations on Indian and public lands. A variety of issues were discussed, including
applicability of Tribal laws, validating water sources, inspection and enforcement, wellbore
integrity, and water management, among others.

4
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At the request of various tribes, the BLM subsequently has met with several Tribal
representatives, including the United South and Eastern Tribes, the Coalition of Large Tribes,
and the Mandan, Hidatsa and Arikara Nation to discuss hydraulic fracturing and the impacts it
may pose to their lands.

The development of this hydraulic fracturing rule will continue to include proactive Tribal
consultation under the Department’s newly-formalized Tribal Consultation Policy. This policy,
announced on December 1, 2011, emphasizes trust, respect and shared responsibility in
providing Tribal governments an expanded role in informing Federal policy that impacts Indian
lands. Under this policy, consultation is an open, transparent, and deliberative process.

The agency will continue to consult with Tribal leaders throughout the rulemaking process and
has offered continued government-to-government consultation on this proposal through follow-
up meetings as part of the consultation process with any Tribe that desires to have an individual
meeting. On May 11, 2012, the BLM sent over 180 invitations for continued government-to-
government consultation to exchange information on the development of the hydraulic fracturing
rule. Regional meetings are planned for early June in Salt Lake City, Utah; Farmington, New
Mexico; Tulsa, Oklahoma; and Billings, Montana. The BLM has initiated follow—up calls with
many of the Tribal leaders or their representatives and will continue to keep multiple lines of
communication open during the Tribal consultation process. Responses from Tribal
representatives will inform the agency’s actions in defining the scope of acceptable hydraulic
fracturing rule options.

Hydraulic Fracturing Proposed Rule

BLM has proposed measures to strengthen the requirements for hydraulic fracturing performed
on Federal and Indian trust lands in order to build public confidence and protect the health of
American communities, while ensuring continued access to the important resources that make up
our energy economy. The BLM’s proposed rule is consistent with the American Petroleum
Institute’s (API) guidelines for well construction and well integrity (see API Guidance Document
HF 1, Hydraulic Fracturing Operations—Well Construction and Integrity Guidelines, First
Edition, October 2009). On May 11, 2012, the BLM published the proposed rule in the Federal
Register, beginning a 60-day public comment period, during which the public, industry and other
stakeholders are encouraged to provide their input.

Straightforward measures outlined in the proposed rule include:

s Disclosure of the chemicals used in hydraulic fracturing operations, with appropriate
protections for trade secrets. The agency is evaluating how best to provide this information
to the public and has been in touch with organizations, including the Ground Water
Protection Council and the Interstate Oil and Gas Compact Commission, that run the website
FracFocus.org.

» Assurance of wellbore integrity. The BLM is looking at wellbore integrity as a means to
minimize the risk of fracturing fluids or other contaminants leaking into nearby aquifers.

e Water management requirements that would apply to the fluids that flow back to the surface
after hydraulic fracturing has taken place. This is frequently referred to as “flowback.”
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The BLM has developed the draft with an eye toward improving public awareness and oversight
without introducing complicated new procedures or delays in the process of developing oil and
gas resources on public and Indian lands. Some states have started requiring similar disclosures
and oversight for oil and gas drilling operations under their own jurisdiction. The BLM’s
proposal seeks to create a consistent oversight and disclosure model that will work in concert
with other regulators’ requirements while protecting Federal and Tribal interests and resources.

Conclusion

The BLM will continue to encourage responsible energy development on public and Indian trust
lands and ensure a fair return for the use of these resources. The BLM will be pleased to receive
detailed feedback from industry, state, Tribal, and local governments, individual citizens and all
other interested parties during the comment period for the proposed rule which is open until July
10. Consultation with Tribal governments will continue throughout this process. I am glad to
answer any questions you may have.
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Mr. LANKFORD. Thank you. Thank you not only for your written
testimony but your oral testimony and for allowing you to come in
on your pre-first day.

We are verifying right now, I think they may be calling the votes.
If they are calling the votes right now, that is going to interrupt
our schedule. We will hesitate for just a moment to see.

It looks like they are calling the vote. If they are, we can do a
round of questions and come back and do a second round or we can
try to stall and do both rounds when we are back. We will try to
do maybe three minutes in the first round and come back and do
a second round. The second round we will do like 18 minutes each
or something like that.

Let me yield to Mr. Kelly for the first round.

Mr. KELLY. Thank you, Mr. Chairman.

Ms. Stoner, I am trying to understand the change in EPA’s inter-
pretation of a regulation. Why was the 2010 announcement not
subject to the notice and comment procedure? I am talking specifi-
cally when we go into the diesel element of it. That was kind of
fast paced, was it not? It was just placed on your website and
wasn’t really the regular procedure taken?

Ms. STONER. This is a guidance document, so it is an interpreta-
tion of the statute and the regulations.

Mr. KeLLY. I am talking about before the guidance document
that EPA posted on their website on the permit using the diesel in
fracking.

Ms. STONER. The EPA has on its website information about what
is in the Energy Policy Act including the fact that when hydraulic
fracturing is done with diesel fuels, a permit is required. That is
in the statute so we did include that information on our website.
As you may know, we did have a lawsuit associated with that.
Which has been—

Mr. KELLY. I understand but that is different than the document
that existed before the 2010. Is it true, that has changed?

Ms. STONER. I am not sure I understand your question.

Mr. KELLY. There is a letter from Acting Assistant Administrator
Ben Grumbles to the Senate Environment and Public Works Com-
mittee stating that the use of hydraulic fracturing using diesel does
not fall within the scope of the UIC Class II Program. That is be-
fore 2010.

Ms. STONER. Was that before 20057

Mr. KELLY. No, it is before 2010 The EPA then decides to change
that, just going on their website and saying it. It didn’t go through
the normal processing is what I am saying.

Ms. STONER. It is not my understanding the agency changed its
position between 2001 and 2005. In 2001, there was a court deci-
sion that said hydraulic fracturing was within the Class II UIC
Program. It was at that point that the agency changed its position
in response to the Federal court.

Mr. KELLY. Without objection, Mr. Chairman, I ask this letter be
put in.

Mr. LANKFORD. Without objection.

Mr. KeLLY. I think the concern is things change rather quickly
and a process that all of a sudden that was not policy before be-
comes policy, does not go through the regular process. The frac-
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turing was not part of what was in the policy, using diesel fuel. All
of a sudden it did become part of it.

Ms. STONER. We are implementing the 2005 statute with the
guidance that is going through public notice and comment now
after a series of public meetings and discussions with a variety of
different groups. We are undertaking that process. We agree with
you it is important to have the involvement and a wide variety of
partners and stakeholders in the process.

Mr. KELLY. That is the intent of the whole process and that is
why I wondered why it was fast tracked like that.

Mr. Chairman, my time is up. I yield back.

Mr. LANKFORD. I recognize Mr. Connolly.

Mr. ConNOLLY. Welcome to both of our panelists. Thank you, Mr.
Chairman.

Just to clarify, I am confused, EPA is not proposing a general
broad regulation on fracturing. It is only proposing fracturing with-
in the statutory framework provided in the 2005 legislation and the
subsequent court ruling, is that correct, Ms. Stoner?

Ms. STONER. Yes, that is correct. We are interpreting the statute
and the regulation.

Mr. ConNOLLY. For example, if it does not involve diesel, you are
not regulating the process?

Ms. STONER. That is correct. Diesel fuels is in the statute, that
is what we are implementing. Congress imposed the obligation on
hydraulic fracturing operations using diesel fuels to obtain a per-
mit and the guidance explains how to do that.

Mr. CoNNOLLY. This assertion of regulatory responsibility in this
particular lane involving diesel was actually insisted upon, is that
correct, or ruled upon by a court?

Ms. STONER. The court determined that hydraulic fracturing was
covered under the UIC Class II Program. That was in 2001. Con-
gress took action in 2005 that limited that permitting requirement
only to hydraulic fracturing using diesel fuel. What the proposed
guidance does is indicate how that should be implemented.

Mr. ConnoLLY. Why did it take seven years from that legislation
to today to get around to proposed regulations?

Ms. STONER. Initially at the EPA we did a memorandum of
agreement with companies involved in coal bed methane hydraulic
fracturing indicating they would not use diesel fuels. A shift in the
industry has happened so that there is now more hydraulic frac-
turing that is outside that realm of the coal bed methane. That is
why we no longer view the initial steps as sufficient to comply with
what Congress asked us to do

Mr. CONNOLLY. Are you aware of any cases where fracturing has
come to a halt because of your pending regulatory rules?

Ms. STONER. No, I am not aware of any.

Mr. CONNOLLY. You are also proposing as an emission to regulate
carcinogens, benzene and volatile organic compounds but not meth-
ane, is that correct?

Ms. STONER. That would be an air rule you are asking about. I
don’t know the answer to that question.

Mr. ConNOLLY. You don’t know the answer. My understanding is
you are not proposing anything with respect to methane.
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Ms. STONER. I am sorry, I don’t know the answer. We could sub-
mit that information for the record.

Mr. CoNNOLLY. You will recall earlier the Professor’s testimony
that methane actually is a very serious concern of his and other
academics and scientists looking at fracturing. The reason is be-
cause it is part of a family of organic compounds—methane in and
of itself may not be dangerous but it is a precursor and other car-
cinogens.

Mr. Pool, did you hear the testimony of Mr. McKee from Uintah,
Utah?

Mr. PooL. Yes, sir, I did.

Mr. CoNNOLLY. He testified that essentially BLM, being the
owner of 59 percent of the land mass in his county, is really put-
ting the crimp in their style in terms of the ability to exploit nat-
ural resources because it is Federally-owned land and Federally-
controlled land. Would you comment? I know this is your first day
in this particular set of responsibilities.

Mr. PooL. That is a very prolific region in terms of natural gas
and potential development. We have issued quite a few leases up
there and we have issued quite a few APDs. I think when it comes
to leasing Federal land, we have other important responsibilities
that we have to address in terms of biological and cultural consid-
erations.

When we go into a leasing process or a full development process,
we need to work with the operators. These jurisdictions will vary
depending on the sensitivity of these resources. I think between
Wyoming and Utah, we have about 6,800 APDs that are what we
call front logged where we have issued the APDs but the companies
have not taken action to activate those. I think a percentage of
those are in Uintah County. I don’t have that exact number.

Mr. CoNNOLLY. Essentially the thrust of the testimony from at
least two of the State officials was we don’t need no stinking Fed-
eral Government, why not just let, for example, Utah regulate what
happens on BLM land. What is wrong with that?

Mr. PooL. As relates to hydrologic fracturing or fracking, we dis-
covered in reviewing our own regulations that they are very out-
dated. Many of the States, including Colorado, Wyoming, Texas,
and Arkansas, were starting to develop regulatory procedures to
address various requirements associated with fracking.

We looked at our regulations. I think the Secretary of Interior
has done an incredible job in terms of public outreach with the
forum he held in D.C. back in the fall of 2011. Subsequently we
held regional meetings. We got recommendations from the Sec-
retary of Energy, the Natural Gas Subcommittee, all of which was
helping the BLM formulate what improved standards should we
develop. We looked closely at what the State regulators have been
doing. In many cases, they have been out in front of the BLM.

The issue is the State fracking regulations don’t pertain to Fed-
eral lands. In many provinces of the west, we have fee land, State
land and we have public land. We would like to think with develop-
ment of our proposed rule, with a high degree of outreach and pub-
lic input—that is still ongoing during the comment period—that
our regulations will be very much complementary to and very much
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in alignment with what States are doing as well. It is important
that they be in line.

Mr. ConNoOLLY. Thank you, Mr. Chairman.

Mr. LANKFORD. Mr. Pool, let me ask about that. The public lands,
you are saying the State rules would not apply. You are saying
State regulations in Utah would not apply to fracking?

Mr. PooL. That is correct.

Mr. LANKFORD. Was there a consideration to say they would or
is there a need for BLM to create a whole new group of regulators
and go in and evaluate this?

Mr. PooL. Yes, Mr. Chairman. Our authorities come under two
principal statutes—the Mineral Leasing Act and the Federal Land
Policy and Management Act. Our regulations have to be basically
developed under those two statutes for us to enforce whatever re-
quirements we want to impose on the operators.

Mr. LANKFORD. You mentioned before your regulations were very
out of date on this. Obviously States keep theirs up to date.

Mr. PooL. That is correct.

Mr. LANKFORD. Is there a process in place where BLM is going
to keep up to date on all the different States?

Mr. PooL. In developing our proposed rule, we looked at Colo-
rado, Wyoming, Texas and we even looked at Arkansas. We have
taken into account some of the standards they have developed over
a period of time. We are using their information along with more
recent public information to finalize our rule.

Mr. LANKFORD. I would like to have unanimous consent to add
to the record a letter from the Governor of Wyoming mentioning
that he feels the rules are very duplicative to what they already
do in Wyoming and this will create two different sets and a little
frustration with that. I would like to add that to the record as well.

Mr. LANKFORD. Let me ask a couple questions because they have
called the votes and I want to be able to honor your time as well.

How long will this process add, do you think, this additional set
of regulations, to the permitting process? How many days do you
think it will add?

Mr. PooL. I don’t have exact days but I think the requirements
are very basic. In terms of the constituents or chemicals used pri-
marily in many cases is a water/sand-based solution. We are asking
that companies after they complete the fracking operation to file
that information to us within 30 days.

Mr. LANKFORD. I asked because this morning in testimony we
heard an estimate given that this would add 100 days to the proc-
ess. I didn’t know if you all had set an estimate on that as well.

Mr. PooL. I don’t have it with me today but we can provide that.

Mr. LANKFORD. Ms. Stoner, my concern is on the expanded defi-
nition of diesel. It is very clear that diesel fuel is included in the
2005 but if I drove a diesel truck, which I don’t, and then poured
kerosene into it, I would not consider that a diesel fuel. If I drove
a diesel truck and instead of filling it up with diesel, instead I put
crude oil in there or home heating oil, it would not run because it
is a diesel vehicle. The definition is fairly clear it is diesel fuel.

I want to have dialogue about the new, expanded definition of
diesel fuels. Many of the companies doing fracking saw the ruling
in 2005, saw the statement from Congress saying diesel fuels will
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be regulated and so they shifted away from diesel fuel. This has
the perception that because they no longer use diesel fuels, we
have to redefine what is a diesel fuel to make sure what they are
using is included. Does that make sense? Crude oil, home heating
oil, kerosene, those are now suddenly diesel fuels.

Ms. STONER. In the Energy Policy Act of 2005, the term diesel
fuels appears but there is no definition.

Mr. LANKFORD. Correct.

Ms. STONER. This is the first attempt the agency has made to
provide such a definition. It did so by looking at six Chemical Ab-
stract Service or CAS numbers. There are six specific things, all of
which are diesel fuels—diesel fuel 1, diesel fuel 2.

Mr. LANKFORD. They are diesel fuel 1, 2 and 3 as designated by
who, EPA or by some other group? For instance, the petroleum dis-
tillates could be just about anything that is a petroleum product.

Ms. STONER. It has a specific CAS number that doesn’t come
from the agency called crude oil/diesel fuel. Kerosene is marine die-
sel fuel. All six of them are diesel fuel and that is where we got
the six CAS numbers from. We are taking comment on our pro-
posed definition. We would like a very clear definition because it
links specifically to those six CAS numbers.

Mr. LANKFORD. I am second guessing whether Congress in
2005—I was not in Congress in 2005, none of us on this panel
were—was considering crude oil a diesel fuel or as broad as petro-
leum distillates as a diesel fuel. That is a very broad definition.
The concern is that this suddenly seems to reach out with a net
and be able to snag everything in it.

I have one other quick comment and then want to share some
additional time. Why redefining now, why BLM putting in the new
regulatory environment now before EPA has finished its study? We
have a study due in just a few months to define whether there is
even a problem. We just created a new series of regulations, just
greatly expanded what diesel fuels pertain to the common sense
vie\év of what is a diesel fuel in the past before EPA finalizes a
study.

Ms. STONER. The ORD study will actually take a couple more
years. We expect to have progress this year but not a final report
this year. The information we do have about what Congress did in
terms of diesel fuel is that Congress was focused on benzene, tol-
uene, ethyl benzene and zylene or BTEX compounds which are as-
sociated with all six of those CAS numbers.

We are doing our best to interpret what Congress was concerned
about in terms of chemicals in underground sources of drinking
water and the potential risk there. That is our proposed description
of diesel fuels. Again, it is out for public comment.

Mr. LANKFORD. Will this be retroactive permitting when the new
definition is done?

Ms. STONER. The permitting requirements of the statute and the
regulations apply now but the diesel fuel definition is a proposed
interpretation of those and would of course not be.

Mr. LANKFORD. If a State doesn’t abide by the guidelines, will
they lose primacy in this?

Ms. STONER. We don’t intend to take away primacy from our
State partners. We work closely with them on implementing these
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programs in a complementary way and don’t intend to do that. The
draft guidance applies only to those States where EPA is the per-
mitting authority under the UIC Program.

Mr. LANKFORD. Would this be mandatory in BLM areas?

Ms. STONER. It doesn’t differentiate between private lands and
Federal lands but it does apply only where EPA is the issuing, per-
mitting authority for UIC. States assume that authority. Many
States like Oklahoma have assumed that authority and it does not
apply to those States, although they may find it useful.

Mr. LANKFORD. Mr. Pool, obviously that would be your decision
to make in days to come whether this applies, this guidance.

I need to give additional minutes back to Mr. Kelly who only got
three here.

Mr. KeLLY. I thank the Chairman.

Ms. Stoner, I am going to ask you one thing and very quickly,
Mr. Pool. The reason I ask is because of Pennsylvania. Dimock, PA,
I think you are familiar with the movie Gasland.

Ms. STONER. I am sorry, familiar with what, sir?

Mr. KELLY. The movie Gasland?

Ms. STONER. Yes, I am somewhat familiar with it.

Mr. KELLY. On May 11, Roy Seneca, a spokesman for the re-
gional EPA office said they tested 59 wells in Dimock and found
the fracking had nothing to do with any contamination of the
water. He says, this set of sampling did not show levels of contami-
nants that would give the EPA reason to take further action.

The conclusion then would be that the EPA doesn’t need to be
concerned anymore with Dimock, PA with the testing, so the water
is safe. It is not the result of fracturing, there is nothing that has
been contaminated.

Ms. STONER. My understanding is there is some limited addi-
tional sampling occurring to verify there is no public health con-
cern but that we have not found a public health concern to date.

Mr. KELLY. All the testing has turned up nothing that would de-
termine the water was affected by fracking?

Ms. STONER. My understanding is that we believe nothing re-
quired further action.

Mr. KELLY. Okay, that is a settled issue.

Mr. Pool, the President talks a lot about the increase in oil and
gas. Where is the increase taking place? Is it taking place in the
Federal lands? Where is it taking place?

Mr. PooL. I think the BLM and the public lands has been a
major contributor to the production of natural gas and oil. Cur-
rently we have about 85,000 producing wells on public lands, about
90 percent of which we do apply hydraulic fracturing to maximize
the economic recovery of the resource.

Mr. KELLY. When we talk about the increase, there has been a
huge increase, but most of it has taken place in the private sector.
Ninety-six percent of it by the way, we have a slide that shows
that. The President is saying wow, look what we have done but 96
percent of the increase in U.S. oil production has occurred on non-
Federal lands. This really has nothing to do with the Administra-
tion.
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Mr. PooL. As I mentioned earlier in my comments, we have a va-
riety of statutes that we have to address when we authorize lands
for lease.

Mr. KELLY. I understand that.

Mr. PooL. In recent years, we have been much more measured.

Mr. KELLY. Do you think this chart is correct?

Mr. PooL. Congressman, I can’t compare that.

Mr. KeELLY. It is a CRS chart, by the way. I know this is your
first day but I am trying to determine because I am hearing all the
time about this tremendous increase under this Administration.
The fact of the matter is it really has happened in the private sec-
tor; it hasn’t happened on Federal lands. I think sometimes you
have to clear up those things so people actually understand what
is going on.

I have a problem with people who take credit for things they
didn’t have anything to do with. I think the general public never
sees these things and when they hear these numbers, they say this
is incredible, what has happened. It has happened through the pri-
vate sector; it has not happened on Federal lands.

I think when you look at 96 percent has happened in the private
sector and 4 percent on Federal, where there would have been
some influence, it absolutely had nothing to do with it.

I appreciate the indulgence. We are running short on time. I
thank you both for being here today.

Mr. LANKFORD. Thank you.

Would either of you mind if we submit some written statements
to you later on and get a chance to do some follow up. We do have
additional questions and want to be able to do some follow up. Do
either of you have a problem with that? I am sure, Mr. Pool, you
will have nothing on your desk tomorrow. You will be eagerly
awaiting these questions.

Ms. STONER. That would be fine.

Mr. CoNNOLLY. Mr. Chairman, in that category could I just ask
Mr. Pool if he would give us more detail in writing because I was
intrigued by his answer with respect to the testimony of Mr.
McKee on Uintah County and how BLM was an impediment to
their economically being able to develop that land. I think the sub-
committee would welcome more detailed explanation.

Mr. PooL. I would be glad to give you a complete profile of that.

Mr. ConNoLLY. If T could piggyback on your request, that would
be great.

Mr. LANKFORD. That would be great for both the county and the
committee as we do our research as well.

Thank you for being here. We will follow up with additional
questions to submit for the record.

With that, we are adjourned.

[Whereupon, at 4:08 p.m., the subcommittee was adjourned.]
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James Lankford, Chairman, Opening Statement

“Rhetoric vs. Reality, Part II: Assessing the Impact of New Federal Red Tape on
Hydraulic Fracturing and American Energy Independence.”

o As we heard this morning, after years of worry about American supply the oil and gas
industry has located significant new areas to explore for energy and the results have been
remarkable. Last quarter, 58% of the oil we used in America came from America. 79%
of the oil we used came from North America. The United States is currently in an
American Energy Renaissance.

s Through hydraulic fracturing and horizontal drilling, domestic oil and natural gas
reserves have the potential to create millions of new jobs and make the United States
finally energy independent.

* Increased energy exploration and production is one of the keys to turning our economy
around and putting Americans back to work. It’s no coincidence that states with low
unemployment rates are high in energy production.

o  While technology has greatly increased the ability to find new oil and gas, this morning,
the Full Committee heard testimony about the many ways that the Obama Administration
has stood in the way of American energy independence by slowing new production of
coal, oil, and natural gas. Under the Obama Administration, red tape and endless
government studies have discouraged new federal permitting.

¢ The energy renaissance we heard of today is taking place almost exclusively on private
lands. [refer to chart]

» Based on new regulation issued just last month by the Environmental Protection Agency
and the Bureau of Land Management, it appears that the trend of underutilization of
federal lands will continue and may spread to private lands.

*  The Department of the Interior, through the Bureau of Land Management, just proposed
sweeping regulations of hydraulic fracturing on federal and Indian lands that duplicate
state regulations, and threaten the decades old primacy relationship of state regulation.

s In proposing the rule, BLM did not assert that the federal government is in any better
position to regulate fracking than the states and BLM did not claim that states are not
doing a good job. The President’s BLM merely asserts that they are proposing the
regulation on the basis of “public concern.”
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Ironically, this public concern has arguably been fostered by the U.S. EPA.

In a multi-pronged attack on the industry, EPA has publicly lambasted specific energy
producers and fracking locations for alleged problems, but later the EPA has only
whispered corrections when science proves the initial EPA assertion invalid.

This all happened while continuing to issue a stream of regulations affecting hydraulic
fracturing, before their current federally-mandated study is completed.

EPA Administrator Jackson has stated under oath before this Committee, there isnot a
single documented case where hydraulic fracturing has demonstrably contaminated
ground water. But, that has not stopped EPA and BLM from creating a series of new
federal regulations.

This positive record is in part due to physics [see chart]. Fracking activity takes place
miles below the nearest aquifer.

But it is also due to an effective and comprehensive state regulatory regime.

Regulators in energy resource rich states like Oklahoma, Pennsylvania, Utah, North
Dakota and Texas work closely with all interested parties — industry and
environmentalists alike — to develop a regulatory regime that is responsive to
advancements in industry, while protecting the environment at the same time.

No-one cares more about the water resources of Oklahoma than the people who live in
Oklahoma. The assumption that federal regulators from another state understand the
geologic strata and energy process better than state enforcement is beyond credible. I
also do not accept the assumption that local regulators cannot be trusted because they
have political pressures that will discourage enforcement, but federal regulators have only
pure motives and no political agenda.

Look no further than the former EPA Region 6 Administrator, who stepped down after it
was revealed that he pursued and trained his staff in a strategy of “crucifixion” against oil
and gas companies to keep industry in line. This astonishing statement reveals that some
in the EPA sees some people in my district as the enemy and they assume their job is to
control them, instead of serve the public.
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e State regulators work closely with the Ground Water Protection Council to develop a
website knows as FrackFocus — which enables disclosure of fracking fluids, while
protecting trade secret information.

s State regulators also work with STRONGER - the State Review of Oil and Natural Gas
Environmental Regulations — which is funded in part by the EPA and U.S. Department of Energy.
STRONGER, which is comprised of all interested parties, conducts exhaustive reviews of a
State’s regulation of hydraulic fracturing, comparing the existing regulations to a set of Hydraulic
Fracturing Guidelines unanimously adopted in 2010." If a state falls short, they work with
STRONGER to get up to code.

¢ Even so, EPA is now moving forward with a confusing Diesel fuels Guidance, which
turns the Safe Drinking Water Act (SDWA) on its head. .

e In 2005, Congress specifically exempted hydraulic fracturing from regulations under
SDWA because it is an ill-fitting regulatory framework.

e Congress granted EPA the authority to regulate hydraulic fracturing in a very narrow
circumstance: when “diesel fuels” were used. That simple statement seems very narrow
and clear. But, EPA appears to be attempting an end-run around the statute by brazenly
defining “diesel fuels” to include virtually any petroleum product.

e This new regulatory overreach now threatens the entire system of state regulation
primacy under the Safe Drinking Water Act.

e We can have safe energy exploration and production overseen by states and local
authorities. There is a role for the EPA, but I am very skeptical that thousands of wells in
many different types of rock and soil conditions across the country can be overseen from
Washington better than state leaders who know the people and land.

e We are so close to energy independence, this is a moment when we will finally solve a
decades old problem or the federal government will get in the way and slow or halt our
economic future. Today is a pursuit of answers and clarity of direction of the EPA and
BLM to determine the goal of an administration who has stated they are for all of the
above energy.

' STRONGER, Inc., ARKANSAS HYDRAULIC FRACTURING STATE REVIEW, Feb. 2012, available at
http:/fwww strongerinc.org/documents/Arkansas%20HF%20Review%:202-2012.pdf.
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Statement of Congressman Gerald E. Connolly
Ranking Member
Subcommittee on Technology, Information Policy, Intergovernmental Relations and Procurement
Reform Hearing on
“Rhetoric vs. Reality, Part II: Assessing the Impact of New Federal Red Tape on Hydraulic Fracturing
and American Energy Independence”
May 31%, 2012

Chairman Lankford, thank you for the opportunity to address oversight of hydraulic fracturing. EPA’s
website notes “Natural gas plays a key role in our nation's clean energy future.” The President has made
his support for natural gas extraction abundantly clear, most notably in the State of the Union. More
natural gas is being extracted now, under President Obama’s EPA, than any previous administration.
The Obama administration’s support for natural gas extraction is not debatable. The real questions are:
‘What are the risks of hydraulic fracturing, and what is the appropriate governmental response to them?

The gas companies claim that chemicals used in fracking cannot reach underground aquifers or surface
water. Chemicals used in hydraulic fracturing are exempt from Safe Water Drinking Act disclosure
requirements, due to a provision of the 2005 Energy Policy Act known as the “Halliburton Loophole.”
This disclosure exemption makes it practically impossible to know the full extent of dangerous
chemicals injected into the ground by hydraulic fracturing operators. But fracking fluids frequently
contain carcinogens and other toxic chemicals, and water contamination near fracking wells is
occurring.

Energy and Commerce Committee staff conducted a study of chemicals used in fracturing and found at
least 29 toxins including carcinogens such as benzene, naphthalene and acrylamide. This study found
that at least 10.2 million gallons of fracturing fluid contained at least one known carcinogen. A separate
study found over 32 gallons of fracturing fluid used between 2005 and 2009 contained diesel fuel, a
violation of the Safe Water Drinking Act. Without objection, I will submit for the record a written
statement from Clean Water Action expressing concemn about certain dangerous chemicals used in
fracturing. I also will submit for the record a letter from the Sierra Club in support of Dr. Howarth’s
research. Finally, I will submit for the record a graph from the U.S. Geological Survey demonstrating a
750% increase in the number of earthquakes in the central U.S. which corresponds to the growth in
fracturing and disposition of fracturing waste fluids.

The EPA has confirmed that hydraulic fracturing in Pavilion, Wyoming caused water contamination.
Many gas wells have spilled toxic chemicals, including the well-publicized rupture that spilled a large
quantity of fracturing fluid into Towanda Creek, a tributary of the Susquehanna River and the
Chesapeake Bay. Other large toxic releases such as on Dunkard Creek, Pennsylvania occurred only
after hydraulic fracturing in the area. These toxic releases were not anomalous. The Bureau of Land
Management recorded 2,025 violations of safety and drilling rules but only levied fines for 6% of those
violations. The Pennsylvania Department of Environmental Protection found 272 violations in 2012
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alone, and has gone to court following contamination of drinking water in Dimock by a fracturing
operation.

To date, Virginia does not have active wells within the Potomac or James River watersheds. However,
it is safe to say that the Virginia Department of Mines, Minerals, and Energy (DMME) lacks the
scientific knowledge to protect the groundwater from the risks hydraulic fracturing. For instance,
DMME approved a permit for a hydraulic fracturing operation in the headwaters of the Shenandoah
River, allowing storage of fracking waste and associated toxic chemicals. The Shenandoah is a major
tributary of the Potomac River, which provides most of the drinking water for the National Capital
Region. For this reason, Fairfax Water and other public water agencies have urged lawmakers to protect
our drinking water supply from toxins which could contaminate it as a result of hydraulic fracturing.

If we want to exploit the economic benefits of hydraulic fracturing as the President does, then we should
also prevent harm to our drinking water and the safety of our communities. We cannot place the nation
at such a risk without sufficient government regulation. The pending regulations from EPA and BLM
are a reasonable start but will not be sufficient by themselves to protect our constituents from potential
air and water contamination associated with fracturing, much less the earthquakes that have been caused
by disposal of fracturing fluids.
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TESTIMONY FOR THE RECORD ;
HOUSE COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM
SUBCOMMITTE ON TECHNOLOGY

“Assessing the Impact of New Federal Red Tape on
Hydraulic Fracturing and American Energy Independence”

Clean Water Action appreciates the opportunity to submit this testimony for the record. Clean Water
Action is a national citizens’ organization of 1 million members and is active in over a dozen states, Clean
Water Action works for strong health and environmental protections and has a long history of work on
drinking water and on Safe Drinking Water Act implementation.

Putting in place responsible policy to make sure that hydraulic fracturing operations are in compliance
with our nation’s drinking water safety programs is far from “red tape.” Hydraulic fracturing operations
using diesel must have permits under the Safe Drinking Water Act’s Underground Injection Control
Program. EPA’s “Permitting Guidance for Oil and Gas Hydraulic Fracturing Activities Using Diesel Fuels” is
niecessary because current rules and guidance for oll and gas wells were not designed for use in
permitting hydraulic fracturing operations. State and federal permit writers who conduct this work need
up-to-date technical guidelines in order to carry out their responsibilities under the law.

Diesel use in hydraulic fracturing poses a very real public health risk, the exact risks that the American
people rely on the Safe Drinking Water Act to address. Injecting diesel underground is especially
problematic because of the toxic chemicals it contains, especially the “BTEX” compounds. “BTEX”
compounds - benzene, tolulene, ethylbenzene and zylene - are highly mobile in ground water. Health
impacts associated with these chemicals include cancer, nervous system problems, kidney and liver
problems and anemia. Contamination of underground sources of drinking water with BTEX compounds
has been linked to natural gas activities.

Clean Water Action’s position is that no hydraulic fracturing operations should be exempt from the Safe
Drinking Water Act. However, the issue st hand is how to ensure compliance for those hydraulic
fracturing operations which currently are required to obtain Safe Drinking Water Act permits. Because
permit writers must have guidelines for issuing these permits in a consistent matter, EPA’s Draft Guidance
is needed and overdue. We will be making detailed recommendations to EPA during the 60-day public
comment period and among our recommendations will be that formal rulemaking is also needed.

Thank you again for the opportunity to submit this testimony.

1010 Vermont Avenue NW, Suite 400 | Washington, DG 20005
Phone: 202.898.0420 | Fax: 202.895.0438
www.cleanwateraction.org
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NATIONAL CONGRESS OF AMERICAN INDIANS

March 7, 2012

The Honorable Wilma Lewis

Asst. Secretary for Land & Minerals
U.S. Department of the Interior
1849 C Strest, NW

Washington, DC 20240

The Honorable Ken Salazar

Secretary of the Interior

United States Department of the Interior
1849 C Street, NW

Washington, D.C, 20240

RE: Tribal Consultation on BLM Hydraulic Fracturing Regulations
Dear Secretary Salazar:

On behalf of the National Congress of American Indians, T am writing to request that
the Dapartent of Interior and the Bureau of Land Management engage in
government-to-government consultation with Indian tribes regarding the BLM's
proposed hydraulic fracturing (*HF") regulations.

On Doecember 1, 2011, Secretary Salazar issued Scoretarial Order No. 3317
aunouncing the “Department of the Interior Policy on Consultation with Indian
Tribes.® This pelicy updated and expanded the Department’s Jong-standing and on-
going commitment to consultation with Indian tribes. We urge that the BLM engage
in consultation with tribal governments on the HF regulations.

Over the past couple of months, BLM hosted four meetings in Tulsa, Oklahoms;
Billings, Montana; Sah Lake City, Utah; and Farmington, New Mexico. Many tribal
feaders became aware of these meetings after they took place, but we understand that
BLM is describing these meetings as a starting point for tribal consultation. Indeed,
much more ngeds to be done.

The content of these meetings was purely informational. Tribal leaders were not
engaged in a meaningful discussion, instead they wore informed of what the BLM
plans to do. A drafi of the proposed regulations was not available at all of the
mostings, and when the draft regulations were available, they were handed out at the
end of the meeting with no {ine to review or ask questions. This falls short of the
“exchange of information” and “enhanced commumocation™ that the Secretarial Order
requires.

At these meetings, BLM siated that the consuliation process would continue through
the public commaent period, but the consaltation policy and the federal govemment’s
trust responsibilily requires more than merely allowing tribes to participate in the
public comments period. Outreach to Indian country is needed. BLM stated that ite
field offices would be the lead for further consuliation, While we a pleased that field
offices would be involved, consullation with triba] govermuents should occur at
policymaker levels. In addition, BLM State Directors should engage the tribes in their
states so that tribes can be assured that their comments and concerns will reach
policymakers in Washington, D.C,
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A significant issue is the BLM is proposing these regulations under its suthority over “public
fands.” Indian lands are not “public lands™ and should not be included within the proposed
regulations. Indian lands are lands held for the use and benefit of tribes and their members, not the
public, Instead, the BLM should consider the unique aspects of Indian lands,

Consuliation with fribal governmenis is the only way for BLM fo take into account the impacts of
itg proposed regulation on tribal energy and ceonomic resources, This permitting process for oil
and gag developers on Indian lands i already lengthy, time consuming and costly. The proposed
HF regulations will require oil and gas operators to seek yet another round of permits for all well
stimulation activities leading to further delay. The added delay will cause oil and gas operators to
leave Indian country for state and private lands, a fact that is ocourring under current permitting
requirements.

Tribes and tribal members cannot afford the flight of oil and gas operators from their lands. Ol and
gas royalties from drilling on Indian lands are a significant source of revenue for tribes and tribal
members, The proposed BLM HF regulations will severely and disgproportionately impact tribal
cconotnies because of their greater reliance on ofl and pas development for sconomic growth and
sustainability.

At the same time, Indian tribes are interested in leamning about the potential impacts of hydraulic
fracturing on their lands, waters and the swrounding environment.  This discussion needs to
include tribes becanse the Department has a trust responsibility to protect tribal resources and tribal
commumnities, and the fribal leaders also have a duty 1o care for the best interests of their lands and
people.

NCAI strongly supports your Secretarial Order on Tribal Consultation and asks Interior engage in
consultation on the BLM HF regulations. We greatly appreciate all of your efforis to support tribal
governments and we look forward to talking with you about this issue and other pressing issues
throughout Indian Comntry,

Sincerely,

{\’y {;ﬁg"{xﬁ,}wwm 7@

Jefferson Keel
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NATIONAL CONGRESS OF AMERICAN INDIANS

The National Congress of American Indians
Resolution #ECWS-12-003

TITLE: Secking Meaningful Tribal Consultation on the Bureau of Land
Management’s Proposed Hydraulic Fracturing Regulations

WHEREAS, we, the members of the Natlonal Congress of American Indians
of the United States, invoking the divine blessing of the Creator upon our efforts and
purposes, in order o preserve for ourselves and our descendants the inherent
sovereipn rights of our Indian nations, rights secursd under Indian treaties snd
agreements with the Urdted States, snd all other vights and benetits to which we are
entitled under the laws and Constitution of the Unlted States, to enlighten the public
toward & better understanding of the Indian people, to preserve Indian cultural
values, and otherwise promote the health, safety and welfare of the Indian people, do
hereby establish and submit the following resolution; and

WHEREAS, the National Congress of American Indians (NCAI) was
established in 1944 and is the oldest and largest national organization of American
Indian and Alaska Native tribal governments; and

WHEREAS, the NCAI seeks meaningful tribal consultation on the Bureau
of Land Management’s (BLM) proposed regulatory scheme regarding Hydraulic
Fracturing (HF); and

WHEREAS, the BLM hosted only four informational meetings throughout
the West and is describing these meetings as tribal consultations; and

WHEREAS, the BLM’s proposed HF regulations were only available at one
of these informational meetings; and

WHEREAS, the BLM proposes conducting tribal consultation through its
field offices while Indian tribes should address policy makers in Washington, D.C.
for true government-to-government consultation; and

WHEREAS, Indian lands are not “public lands” therefore, the tribes deserve
s regulation that deals with Indian lands only; and

WHEREAS, tribes are also interested in consultation on the impacts of
hydraulic fracturing on the environment, land and human health; and

WHEREAS, the BLM should consider that ol and pas operators seeking
permits to drill on lands held in trust by the federal government already undergo an
extensive environmental review process before they can begin drilling activities; and
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WHEREAS, the BLM should consider that the permitting process has become lengthy,
time consuming and costly, so much so that there is a backlog of hundreds, if not thousands, of
applications for permits to drill that have not been processed by the BLM; and

- WHEREAS, the proposed BLM regulations will require oil and gas operators to seek
another round of permits for all well stimulation activities leading to further delay; and

WHEREAS, this added delay will cause oil and gas operators to leave Indian lands for state
and private lands, a fact that is occurring under the Application for Permit to Drill scheme; and

WHEREAS, the BLM should balance regulatory concerns with the needs of Indian tribes to
develop their energy resources to provide long-term economic resources for tribal communities; and

WHEREAS, oil and gas royalties {rom drilling on Indian lands are significant sources of
revenue for the tribes and tribal members and the proposed BLM HF regulations will severely and
disproportionately dnpact tribal economies because of their greater reliance on oil and gas
development for economic growth and sustainability.

WHEREAS, the NCA! requests that BLM engage in true governmentto-government
consuitation with the tribes regarding the HF regulations.

NOW THEREFORE BE IT RESOLVED, that NCAT seeks meaningful government-to-
government consuftation on the Burean of Land Munagement’s proposed Hydraulic Fracturing
regulations so that the regulations will better meet the needs of the tribes.

HE IT FURTHER RESOLVED, that the Secretary of the Interior should declare that the
propused BLM Hydrautic Fracturing regulations do not apply to Indian lands because Indian lands
are not “public {ands™ and are for the nse and benefit of the tribes and tribal members.

BE IT FURTHER RESOLVED, that NCAI supports the Bureau of Land Management
proposing a rule specifically for the Indian lands which should be developed with input from the
fribes,

BE IT FURTHER RESOLVED, that this resolution shall be the policy of NCAI until is
withdrawn or modified by subsequent resolution.

CERTIFICATION
The foregoing resolution was adopted by the Executive Committee at the 2012 Executive Council

Winter Session of the National Congress of American Indians, held at the L’Enfent Hotel and
Conference Center in Washington, DC, with a quorum present.
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NATIONAL CONGRESS OF AMERICAN INDIANS

May 15, 2012
Bob Abbey Michael Nedd
Director Assistant Director
Bureau of Land Management Minerals and Realty Management
1849 C Street NW, Rm. 5665 Bureau of Land Management
Washington DC 20240 1849 C Street NW, Rm 5625

Washington DC 20240

RE: Request for Consultation on BLM Hydraulic Fracturing Regulations
Dear Director Abbey and Assistant Director Nedd:

On behalf of many tribes affected by hydraulic fracturing and ofl and gas
development, | am writing to request a formal consultation on the proposed
regulations published on May 11, 2012. We request a consultation with you
the afternoon of June 17" at our Midyear Conference in Lincoln, Nebraska.
Our conference runs from June 17 through June 20" and will host tribal
leaders and from across the nation. If a different day during our conference
would work better for you, please let us know. We would like to work with you
to ensure that this consultation occurs,

A meeting to collaboratively develop a scheme for regulation of hydraulic
fracturing on tribal lands is the best means to effective regulation and is
required by Secretarial Order No. 3317, the "Department of the Interior Policy
on Consultation with Indian Tribes.” Pursuant to this policy, NCAl requests the
opportunity for tribes to consult with BLM at the NCAI Midyear Conference in
June.

We sincerely hope you and key staff can attend our Midyear Conference from
June 17" through June 20" in Lincoin, Nebraska to engage in consultation on
the BLM hydraulic fracturing regulations. Please contact Katie Hoyt at 202-
466-7767 ext. 224 or khoyt@ncai.org to set up the consultation. We greatly
appreciate all of your efforts to support tribal governments and we look forward
to talking with you about this issue and other pressing issues throughout
indian Country.

Sincerely,

¢/

Je/fferson Keel
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FRED UPTON, MICHIGAN HENRY A, WAXMAN, CALIFORNIA
CHAIRMAN RANKING MEMBER

ONE HUNDRED TWELFTH CONGRESS

Conqress of the Tnited States

PHouge of Representatives

COMMITTEE ON ENERGY AND COMMERCE
2125 Raveurn House Orrice Buoing
Wastinaron, DC 20515—6115

Majority {202) 225-2927
Minodity {202} 225-3641

May 31,2012

Chairman James Lankford

Subcommittee on Technology, Information Policy, Intergovernmental Relations and
Procurement Reform

Committee on Oversight and Government Reform

2157 Rayburn House Office Building,

Washington, DC 20515

Ranking Member Gerald E. Connolly

Subcommitiee on Technology, Information Policy, Intergovernmental Relations and
Procurement Reform

Conmunittec on Oversight and Government Reform

2157 Rayburn House Office Building,

Washington, DC 20515

Dear Chatrman Lankford and Ranking Member Connolly:

Michael Krancer, Sccretary of the Pennsylvania Department of Environmental
Protection, is scheduled to appear before the Subcommiltee on Technology today to discuss state
and federal regulation of oil and gas extraction. In his written testimony, he criticizes a report
released by me, Natural Resources Committee Ranking Member Edward J. Markey, and
Oversight and Investigations Subcommifiee Ranking Member Diana DeGette in April 2011, T
wanted to address some of his concerns for the record.

On April 16, 2011, we released a report summarizing the types, volumes, and chemical
contents of the hydraulic fracturing products used by the 14 leading oil and gas service
companies. At that time, the report contained the first comprehensive national inventory of
chemicals used by hydraulic fracturing companies during the drilling process. The report found
that between 2005 and 2009, the 14 oil and gas service companics used more than 2,500
hydraulic fracturing products containing 750 chemicals and other components. Overall, these
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Chairman Lankford
Ranking Member Connolly
May 31,2012

Pape 2

companies used 780 million gallons of hydrautic [racturing products — not including water added
at the well site — over (he five year period studied.'

In his written testimony, Sceretary Krancer faults the report, He says itis “not a
{oxicological review of chemicals used in fracking” and “doces not provide a sound scientific
asscssmont of exposures, exposure pathways or risks to human health that might be associaied
with such theorctical exposure.” Secretary Krancer appears here to be rebutling a claim we
never made; we were carcful to characterize the report as exactly what it was: an inventory of the
chemicals that had been used in hydranlic fracturing products over a five year lime period.

When we relcased our report it was designed to {ill the informational void about the
contents and volumes of fluids used during fracturing operations across 1he country. FracFocus,
the voluntary national hydraufic fiacturing chemical registry website, was in its infancy. It had
gone live on April 11,2011, just five days before our reporl was released. Until then, industry
had steadfastly vesisted calls to publicly disclose the contents of hydraulic fracturing Nuids.
fiven today the industry continues o vefuse to comprehensively disclose to the public the
identitics and volhumes of all of the chemicals that comprise hydraulic fracturing Buids.

Sceretary Krancer also states in his testimony that the veport “ercates misimpressions by
focusing on total liquid volumes and not the amounis or volumes ol any additives in the liquid.”
Any misimpression is created by industry’s insistence on opaquencss and the quality of the data
provided to the Commitice, In response to owr request, the oil and gas seyvice companies
provided a Material Safety Data Sheet (MSDS) detailing the chemical components of cach
hydraulic fracturing product used. These MSDSs at times listed the concentration of each
chemical as “trade secret,” simply did not include any concentration dala, or in many cascs listed
the chemical concentrations as a broad range. This inconsistency, which made it impossible for
us to estimate the overal] concentration of the chemical components with any level of certainty,
speaks more (o the adequacy of MSDSs as a disclosure too} than to the quality of the
Commitlee's analysis.

Scerctary Krancer also claims that the report “is very loose with respect {o ils use, or
misuse, of the label *carcinogen.”™ This statement is not corvect, Committee stail relied on
established lists of carcinogens for the report’s analysis. For purposes of the report, a chemical is
considered a “carcinogen® if it is on one of two lists: (1) substances identified by the National
Toxicology Program as “known 1o be human carcinogens” or as “reasonably anticipated to be
human carcinogens™;” and (2) substances identified by the International Agency for Research on

'U.S. Commitiee on Energy and Commerce, Democratic Stafl, Chemicals Used in
Hydrautic Fracturing, Prepared by Democratic Committee Staff for Henry A, Waxman, Ranking
Member, Commitice on Encrgy and Commerce; Edward J, Markey, Ranking Member,
Committee on Natural Resources; and Diana DeGette, Ranking Member, Subcommitice on
Oversight and Investigations, Committee on Energy and Commerce (Apr. 16, 2011).

2ys, Department of Health and Human Serviees, Publie Health Service, National
Toxicolagy Program, Report on Carcinogens, Eleventh Edition (Jan, 31, 2003),

2
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Cancer, ?arl of the World Health Organization, as “carcinogenic” or “probably carcinogenic” lo
humans,

I hope this clarifies several of Secretary Krancer’s concerns about the report,
Sincerely,

oy L e

Henry A, Waxman
Ranking Member

¥ World Health Organization, International Agency for Research on Cancer, Agents
Classified by the IARC Monographs (online at
hitp://monographs.iare [i/ENG/Classification/index.php)

2
J
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Statement of Sierra Club Executive Director Michael Brune
Before the Committee on Oversight & Government Reform

™~

w

May 31, 2012

The Sierra Club is deeply concerned about methane emissions associated with the
production and transportation of natural gas, which in combination are among the
fargest sources of global warming pollution in the United States. Although the EPA has
recently taken steps to require operators to control some of these emissions, with
requirements phasing in over the next three years, the natural gas industry will remain
an enormous source of global warming pollution, destabilizing the climate and
endangering public health.

According to the EPA’s Inventory of Greenhouse Gas Sources and Sinks, our
authoritative national report on global warming pollution, methane leaked - or just
plain dumped — from natural gas production sites poured the equivalent of 215 million
metric tons of carbon dioxide into our atmosphere in 2010. This pollution is expected to
increase in step with the fracking boom, absent strong action to control these
emissions.! That is more carbon pollution than oil refineries, cement plants, or steel
mills — more pollution, in fact, than from any other single industry except for electrical
generation. Worse, this poliution is entering the atmosphere when the climate system
is already dangerously unstable. We need to clean it up now.

Minimizing these methane lealks is essential to reduce climate impacts regardless of
whether this enormous amount of air poliution renders gas superior or inferior to coal
for energy production on a carbon life-cycle basis. Controlling methane emissions will
also reduce volatile organic compounds, which form asthma-causing smog and which
include cancer-causing toxic chemicals, Industry has resisted responsible regulation
even though it could clean up its act — and make money by selling natural gas that would
otherwise would have leaked — by using readily available, cost-effective control
measures.

This point bears emphasis: Whether or not natural gas is nominally better or worse
than coal for energy production, it remains a huge source of air poliution and a threat to
our health and to our climate that we must address, and can address economically.

I understand that Pennsylvania Department of the Environment Secretary Michael
Krancer, who has been a loud voice for industry, will nonetheless testify to this
Committee that these emissions are not serious and, specifically, that the Committee
should disregard the testimony of Dr, Robert Howarth, a distinguished ecologist from

1.5, EPA, Inventory of U.S. Greenhouse Gas Emissions and Sinks: 1990-2010 {2012} at Table ES-2.
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Cornell. Mr. Krancer apparently relies in part on a Carnegie-Mellon study partially
funded by the Sierra Club to make his case. He could not be more wrong.

Dr. Howarth did the country a valuable service by raising the alarm about methane
emissions during the production and transportation of natural gas. As he himself
acknowledges, his early papers were based on limited and sometimes genuinely
incomplete information. This lack of information is unsurprising, given that the industry
has long resisted emissions monitoring and has sued EPA to block greenhouse gas
reporting. Dr. Howarth's team had to patch together their initial analysis from whatever
sources they could find, so if Mr. Krancer criticizes Dr. Howarth on that ground, his
objections are ones that the Cornell team already acknowledges. The right response, of
course, is to call for transparency from industry — not to condemn scientists for raising
questions. As it turns out, more recent data from the National Oceanic and
Atmospheric Administration is confirming that Dr. Howarth was right to be seriously
concerned.

Let me briefly walk through the state of the science: Dr. Howarth's initial study,
published in spring 2011 and drawing from as much data as he could find, including
some industry-reported data that he himself has acknowledged was somewhat
speculative, suggested that natural gas leak rates were between 3.6 and 7.9% of
production. His study concluded that with leak rates in that range, gas may be just as
bad as coal for our climate, especially if methane’s impacts are considered over a 20-
year time-scale.?

In summer 2011, a study by Carnegie-Mellon researchers, relying largely on existing EPA
inventory estimates rather than the additional data sources Dr, Howarth had used,
concluded that natural gas life-cycle emissions were lower than Dr. Howarth'’s
estimates, but added that, on the same 20-year global warming impact measurement,
natural gas life-cycle emissions would approach coal’s if leak rates reached 7%.° Sierra
Club helped to fund that study, but did not control its findings. We believe the
researchers did an excelient job of drawing on the data then available to them, but we
also recognize that the Carnegie-Mellon study is just one entry into an evolving area of
scientific research, which we are closely following. More recent climate modeling and
{eak rate data suggest that the problem is more serious than the prior research and
inventory data indicated.

Specifically a recent paper published in the Proceedings of the National Academy of
Sciences used more sophisticated climate analysis to help refine our understanding of
the importance of natural gas leak rates. According to this research, if leak rates exceed

2 Howarth et al., Methane and the greenhouse-gas footprint of natural
gas from shale formations, Climatic Change {2011).
? fiang et al,, Life Cycle Greenhouse Gus Emissions of Morceflus Shole Gas, 6 Environ. Res. Letters 1 (2011).
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just 3.2% — which is below the Howarth estimate — natural gas may lose any climate
advantage over coal when used for electricity generation.”

That is why it is so troubling that researchers at the National Oceanic and Atmospheric
Administration have recently concluded that leak rates may well exceed that threshold.
Those researchers, led by Dr, Gabrielle Pétron, measured leak rates around natural gas
fields in Colorado. What they found startled them: The amount of methane and other
dangerous gases leaking from the gas fields was far higher than the rates used by EPA to
compile its greenhouse gas inventory. They concluded that emissions “are most likely
underestimated in current [EPA] inventories and that the uncertainties attached to
these estimates can be as high as a factor of two.”> EPA’s current estimates put leaks at
roughly 2%-2.5% of production: If they are low by a factor of two, and the Colorado leak
rates are representative of national conditions, that puts leak rates at around 4-5%,
above the leak rate estimated to eliminate gas’s climate advantage.

One point more is worth making. Even if natural gas retains an advantage over coal on a
climate basis, we cannot solve the climate crisis by simply replacing coal with natural
gas. Recent work from the Department of Global Ecology at Stanford tells us that,
regardless of natural gas leak rates, simply switching wholesale from coal to gas will not
reduce carbon emissions quickly enough to stabilize our climate.® We absolutely should
ensure that whatever fossil fuels we burn are burned as efficiently as possible. That
means moving away from dirty coal as quickly as possible and could include using some
existing, under-utilized and efficient natural gas plants if necessary, as well as using
natural gas in combined heat and power applications. But that is not enough. We need
to accelerate the welcome downward trend in US global warming poliution by
continuing to invest in homegrown clean energy like wind and solar, as well as energy
efficiency measures that help homeowners and businesses reduce their energy use and
energy bills, Switching from one fossil fuel to another will not solve our climate crisis.

The conclusion is simple: After Dr. Howarth warned us that methane emissions were a
serious problem, researchers have started measuring and monitoring those emissions
more rigorously. Their findings underscore the seriousness of the problems, which are
substantial enough to call into serious question any benefits natural gas may have over
coal for reducing global warming pollution. As this research continues, the right
response is to better measure emissions, to better detect and control leaks from natural
gas systems, and to accelerate the deployment of clean energy that avoids expanding
our reliance on fossil fuels no matter what the leak rates are.

* Alvarez et al., Greater focus needed on methane leakoge from naturol gas infrastructure, Proceedings of
the National Academy of Sciences (2012).

® pétron et al., Hydrocarbon emissions characterization in the Colorado front range — A pilot study, Journal
of Geophysical Research, in press {2012).

® Myrhvold and Caldeira, Greenhouse gases, climate change and the transition from cool to low-carbon
electricity, Environ. Res. Letters (2012).
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We are in Dr. Howarth's debt for his efforts to focus our attention on these serious
problems. Fortunately, EPA and some innovative states, including Colorado and
Wyéming, have begun reducing this pollution. EPA’s recent New Source Performance
Standards for the industry are a major step forward in this regard. Buttheyare
incomplete and imperfect: They do not directly reduce methane emissions, and they
leave emissions from the majority of existing sources in the industry uncontrolled.

More action is needed. Until the industry fully implements the cost-effective poliution
measures that we know can help to control its pollution, it will keep on pouring
methane and smog-forming pollution into the skies over Utah, Wyoming, Chio,
Pennsylvania, and Texas — among other states facing the shale gas boom —and it will
keep on pushing us towards serious climate disruption. The Administration and state
leaders have begun to take steps to clear the air. The Sierra Club strongly supports
efforts to control this industry’s pollution and to accelerate our transition to clean
energy and away from dangerous fossil fuels.
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Addendum to the testimony of Robert W. Howarth, Ph.D.

before the Subcommittee on Technology, Information Policy, Intergovernmental
Relations and Procurement Reform,
Committee on Oversight and Government Reform,
Congress of the United States, House of Representatives

May 31, 2012

Some in the oil and gas industry are critics of my research, and my co-witness, Mr.
Michael Krancer, shares some of those views, based on what | have read in his written
testimony submitted for today. | would like to briefly set the record straight.

Mr. Krancer states my “study has been rejected by almost every legitimate source in the
scientific community.” That is completely false. We published the first ever
comprehensive analysis of the greenhouse gas footprint of shale gas, 13 months ago
now. Inthe time since, numerous other studies have come forward. Some disagree
with portions of our analysis or some of our conclusions, but many support our analysis
and conclusions. | note that the EPA has since released new estimates of methane
emissions (their first update since 1996), and those estimates overlap with ours. And as
new and better data are being produced, they indicate we were probably conservative,
and that the greenhouse gas footprint of unconventional gas may be even greater than
we estimated.

Mr. Krancer states a paper by liang et al. published last summer from the Carnegie
Mellon group proves us wrong. That is a highly misleading statement. Their study did
not even mention our work, and it looked only at using gas to generate electricity, not
for heat (which is the major use of natural gas). They did not consider the use of gas as
a transportation fuel, which would be disastrous from a global warming standpoint.
And they did not consider the export of gas from the US, which is also a very poor idea
from a global warming perspective. They also used out-of-date information on the
radiative forcing of methane, and they looked at the effects of methane only at the time
scale one century from now. A report published by the United Nations last summer and
a paper published by NASA scientists in the journal Science this past January point out
the urgent need to look at a much shorter time scale. We used more up to date science
on the radiative forcing of methane in our study, we looked more comprehensively at
the use of gas, and we looked at the critical time periods of the next few decades.
Again, our study is holding up well to scrutiny by scientific peers.



113

Mr. Krancer refers to a newspaper editorial, saying the Environmental Defense Fund
came up with methane emission estimates 75% less than ours. When the EDF recently
published their numbers, this turned out not to be true. They used EPA estimates for
conventional gas, estimates which are within the range of what we published.

Mr. Krancer places very high stock in a non-peer reviewed report hastily put out by IHS
CERA that criticizes both the EPA and our analysis. 1 am told they are a respected
consultant company in terms of their economic analysis. As a scientific report, they are
way off the mark. Apparently, HIS CERA has not tried to publish their report in the peer-
reviewed literature. | truly doubt that they could do so, in anything like the current
form of their report. | have far more confidence in the analysis by EPA, and in our
analysis.

In our paper, we used the best available data. But we noted that the data are limited,
that most of the data are held secret by industry, and that those data which are publicly
available are often poorly documented. Given the critical importance of this topic, we
called for more open-ness by industry, and we called for more study on emissions by
independent, non-industry scientists as well. That has started to happen, and the most
recent publication by scientists at the University of Colorado and NOAA now shows we
probably underestimated methane emissions. Natural gas is probably worse for global
warming than we originally concluded.

A comparison of our methane emission estimates from unconventional gas and all
others ever published in the peer-reviewed literature are part of a background paper |
and others wrote for the National Climate Assessment {Office of Science and Technology
Policy Assessment) in February. | ask that the NCA report be made part of my
testimony. It demonstrates how well our data are holding up to independent scrutiny.
The report is available on line at
http://www.eeb.cornell.edu/howarth/Howarth%20et%20al.%20--
%20National%20Clmate%20Assessment.pdf

Finally, | must note that the written testimony of Mr. Krancer provides very strong
evidence for the need for federal oversight of oil and gas regulation. The
Commonwealth of Pennsylvania, under his leadership and that of his predecessor, has
utterly failed to take the steps necessary to protect public health and the environment.
Lacking adequate scientific expertise within their state agency, they have relied
excessively on industry guidance. They have performed an experiment on the citizens of
the Pennsylvania. | believe it is past time for the federal government to step in.
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Methane Emissions from Natural Gas Systems

Background Paper Prepared for the National Climate Assessment
Reference number 2011-0003

Robert Howarth (Cornell University), Drew Shindell (NASA Goddard Space
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(Cornell University), Nathan Phillips (Boston University), and
Amy Townsend-Small (University of Cincinnati}

February 25, 2012
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dioxide emissions are reduced. Reducing methane and black carbon emissions,
even if carbon dioxide is not controlled, would significantly slow the rate of global
warming and postpone reaching the 1.5° C and 2.0° C marks by 12 to 15 years.
Controlling carbon dioxide as well as methane and black carbon emissions further
slows the rate of global warming after 2045, through at least 2070.

Natural gas systems are the single largest source of anthropogenic methane
emissions in the United States {Fig. 2}, representing almost 40% of the total flux
according to the most recent estimates from the U.S. Environmental Protection
Agency {EPA) as compiled by Howarth et al. {2012). Note that through the summer
0f 2010, the EPA used emission factors from a 1996 study to estimate the
contribution of natural gas systems to the U.S. greenhouse gas (GHG) inventory.
Increasing evidence over the past 16 years has indicated emission factors
were probably too low, and in November 2010 EPA beg
factors. The estimates for natural gas systems in Fig/Z3are
emission factors and information released thro%
reports, as presented in Howarth et al. (2012)./&0

[
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The natural-gas-system emissions in Fig. 2 are based on an average emission of
2.6% of the methane produced from natural gas wells over their production lifetime,
with 1.7% from upstream and midstream emissions (for the national mix of
conventional and unconventional gas in 2009) and 0.9% from downstream
emissions (Howarth et al. 2012). As discussed below, these methane emission
estimates from natural gas systems are based on limited data and remain uncertain.
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Recent estimates in the peer-reviewed literature for downstream
emissions of methane from natural gas systems range from 0.07% to 10% of
the methane produced over the lifetime of a well {Table 1). Itis important to
note that only Lelieveld et al. (2005) presented actual data on emissions, in
their case leakage from high-pressure transmission pipelines. Other
estimates are based on emission factors from the 1996 EPA study, on
emission factors from a more recent report from the American Petroleum
Institute, or on reports of “lost and unaccounted for gas” to governmental
agencies, leading to high uncertainty. Lelieveld et al. reported a leakage rate
from high-pressure transmission pipelines of 0.4% to 1.6%, with a “best
estimate” of 0.7%; they used the 1996 EPA emission factors to estimate
emissions from storage and distribution systems, yieldi timate for

total downstream emissions of 1.4% (or twice their
3 t e 1 6 EPA
i th et

transmission). Howarth et al. (2011) took the pest g§
Table 1. Estimates of methane emission fr@i} ssions
(transmission pipelines agiq st dis 1but10 sy

Lelieveld et al. (2005) as their low-end estimate,
expressed as the percenta e hfecycle of

emission factors were probably low. For thei
awell. Studies are li J](y by@ @&)hcatlon
Modified from Hewarth
& O

Hayhoe ef3l. ( (%\>\ 2.5 @timate;" range = 0.2% - 10%)

Lelieveld

2005) : st estimate;” range = 1.0% - 2.5%)
( %meam range = 1.4% - 3.6%)
5%
0.4 %
Hultman et al. 0.9%
Ventakesh et al. (2011) 0.4 %

Jiang et al.

Burnham et al. (2011) 0.6 %
Stephenson et al. (2011) 0.07 %
Cathles et al. (2012) 0.7 %

* The EPA (2011) estimate is as caleulated in Howarth et al. (2012), using national
emissions from EPA reports and national gas production data from US Department of
Energy reports.

al. {2011) used data on "missing and unaccounted for gas” from Texas. Their
mean estimate of 2.5% is identical to the “best estimate” from Hayhoe et al.

3
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{2002). The estimates of Jiang et al. (2011), Hultman et al. (2011},
Ventakesh et al. (2011), Burnham et al. {2011), and Cathles et al. (2012) are
all based on various permutations of the 1996 EPA emission factors, factors
that were developed before the measurements of Lelieveld et al. (2005). The
“best estimate” of measured emissions from transmission pipelines of 0.7%
by Lelieveld et al. (2005) is similar to or greater than the estimates for all
downstream emissions (including storage and distribution} from these
studies that used the 1996 EPA emission factors. The estimate of
Stephenson et al. (2011} includes only transmission pipelines, is based on
emission factors reported by the American Petroleum Institute in 2009
{(which in turn are derived from the EPA 1996 emission factors}, and is far
lower than any other estimate. Comparisons of predicted and observed
methane concentrations in Los Angeles have indicated t issions factors
for leakage from natural gas systems may be underestim

2012).

Most recent estimates for upstr i
during well completion and produxti r@ e
emissions (those that occur@ as\proce

’ Table 2. Convenfisnal nat
well site Qs

from upstream (at

plants), eg

lifecycle o

Hay;égigfgé( 02)
Howarth etal. (20

EPA (2011)* 1.6 %
Hultman et al. {201 1.3 %
Venkatesh et al. (2011) 1.8%

2 % (“bestestimate”)

1.4 % (mean; range = 0.2% to 2.4%)

Burnham et al. (2011} 20%
Stephensen etal. (2011) 0.4%
Cathles et al. (2012} 0.9 %

* The EPA (2011) estimate is as calculated in Howarth ¢t al. (2012), using national
emissions from EPA reports and national gas production data from US Department of
Energy reports.
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gas cluster fairly closely to the new EPA estimate of 1.6% (Table 2). The mean
estimate from Howarth et al. (2011) is 1.4%; the Howarth et al. (2011) low-end
value of 0.2% is an estimate of what is possible using best technologies, while 2.4%
reflects emissions using poor technologies. Other estimates range from 0.4% to
2.0% (Table 2). As for the downstream emissions, the lowest number (0.4%) comes
from Stephenson et al. {(2011).

Table 3. Unconventional gas (shale gas and gas from tight sands),
estimates of methane emissions from upstream (at the well site) plus
midstream (at gas processing plants), expressed as the percentage of
methane produced over the lifecycle of a well. Studjes are listed

chronologically by date of publication. Modified warth et al.
(2012).

'/F

N
Howarth et al. (2011) 33% (méaye 2% to 4%
EPA (2011)* 3.0 % % ®
Jiang et al. (2011) 2 =/ @
Hultmanetal (2011 2.8%

Burnham et al. (2011) % &%

Stephenson et al. {811) 0%

Cathles etal. ( 0.9 % %
R s

Petro etg(l} <©)\> 11{ "best estimate;” range = 2.3 to 7.7%)

\\ggimu&c isas
§ PAeports

at€dd in Howarth et al. (2012). using national
gas production data from US Department of

lus midstream methane emissions from
unconventional gas (obt from shales and tight-sands) vary from 0.6% to 4.0%
for mean or "best” estimates (Table 3). The US EPA 2011 data indicate an
estimated loss of 3.0% for upstream plus midstream emissions from unconventional
gas (Howarth et al. 2012).

With the exception of the estimate by Petron et al. (2012), all of these
upstream emissions for unconventional gas are based on sparse and poorly
documented data (Howarth et al. 2011, 2012). The study by Petron et al. (2012)
measured fluxes from an unconventional gas field - at the landscape scale - over the
course of a year, and is a robust estimate. Although it represents only one field (the
Piceance tight-sands basin in Colorado), emissions during the flowback period
following hydraulic fracturing for unconventional gas are similar in this basin to
other unconventional gas basins for which data are available (Howarth et al. 2011).

Estimates for
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The Petron et al. (2012) study should be repeated in other unconventional gas
fields, but it nonetheless suggests that most of the estimates in Table 3 are likely to
be too low.

The methane emissions during flowback of fracking fluids, which occur
during a 1-2 week period following hydraulic fracturing, are the major difference in
emissions between unconventional and conventional gas. Flowback emissions are
estimated as 1.9% of the lifetime production of an unconventional gas well
according to Howarth et al. (2011), although the data of Petron et al. (2012) suggest
the flux may in fact be greater. Flowback does not occur when a conventional gas
well is completed, and the methane emissions at the time of well completion are far
less (Howarth et al. 2011, 2012). Howarth et al. (2012), which was published before
the Petron et al. (2012) study was released, concluded th le gas emissions are
40% to 60% greater than emissions from conventional s, when both
upstream and downstream emissions are considered:

The US Department of Energy predicts th % u of; ale gas over
the next 23 years will be to replace conventiopglye atu 2 as these
become depleted. To the extent that meth imzi}J a i ithshale gas

is will

increase the methane emissions natu dustry beyond
those indicated in Fig. 2. An increqse i missions is likely,
based on the majority of studi i &k (2012), possibly
more in light of the new field-b n et al. (2012). Note

further that to the exten
downstream sources (s
from natural gasQysten(s

Globalwa p @
compari e influen
nationa wven , €
integrated 10 ar ti

radiatively active materials’in the atmosphere suggests a mean value for the global
warming potential of 33 for the 100-year integrated time frame (Shindell et al.
2009). Using this value and the methane emission estimates based on EPA data
shown in Fig. 2, Howarth et al. (2012) calculated that methane contributes 19% of
the entire GHG inventory of the U.S,, including carbon dioxide and all other gases
from all human activities. The methane from natural gas systems alone contributes
over 7% of the entire GHG inventory of the U.S. Note that the variation in the global
warming potential estimates between 21 and 33 is substantially less than the
variation among the methane emission estimates.

eady b % tally greater than shown in Fig. 2.
ﬁ% tively simple approach for
ﬁ% bon dioxide on climate change. Inthe
PAwuses 4 global warming potential of 21 over an

The global warming potentials of 21, 25 and 33 are all for an integrated 100-
year time frame following emission of methane to the atmosphere. The choice of
100 years is arbitrary, and one can also consider the global warming potentials at
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longer or shorter time scales. To date, estimates have typically been provided at
time scales of 20 years and 500 years, in addition to the 100-year time frame. An
emphasis on the 20-year time frame in addition to the widely-used 100-year
timeframe is important, given the urgency of reducing methane emissions and the
evidence that if measures are not taken to rapidly reduce the rate of warming, the
Earth will continue to warm so quickly that risk of dangerous consequences will
grow markedly. We may reach critical tipping points in the climate system, on the
time scale of 18 to 38 years (Figure 1).

For the 20-year time frame, Shindell et al. (2009) provide a mean estimate of
105 for the global warming potential. Using this value, Howarth et al. (2012}
calculated that methane contributes 44% of the entire GHG inventory of the US,,
including carbon dioxide and all other gases from all humarractivities. Hence while
methane is only causing about 1/5 of the century-scale wa g
emissions, it is responsible for nearly half the arml
emissions over the next 20 years. At this txme
natural gas systems contribute 17% of the entj
gases from all sources. We repeat that these
gradual replacement of conventional nat
increase these methane fluxes by 40%
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to prescribe personnel strengths for
such fiscal year for the Armed Forces,
and for other purposes.
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STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mrs. LINCOLN (for herself
and Mr. TALENT):

$. 1076. A bill to amend the Internal
Revenue Code of 1986 to extend the ex-
cise tax and income tax credits for the
production of biodiesel; to the Com-
mittee on Finance.

Mr. TALENT. Mr. President, today
Senator LINcOLN and I introduce legis-
lation to extend the current excise tax
credit for biodiesel through 2010. This
tax credit brings great benefits te our
nation’s economy and environmentg
while at the same time reducing our
dependence on foreign oil,

Biodiegel is & cleaner burning alter-
native to petroleum-based diesel, and
it is made from renewable resources
like soybeans and other natural fats
and oils, grown here in the United
States. It works in any diesel engine
with few or no modifications, It can be
uged in its pure form (B100), or blended
with petrolsum diesel at a level—most
commonly 20 percent (B20). Soybean
farmers in Missouri and across the Na-
tion have invested millions of dollars
to build & strong and viable biodiesel
industry.

In last years JOBS bill, we created an
excise tax credit for biodiesel; a $ligal-
lon credit for biodiesel produced from
virgin oils, and a $0.50/gallon credit for
biodiesel prodnced from yellow grease
or recycled cooking oil. This important
tax credit is set to expire in less than
2 years. It is imperative that we extend
this incentive that is expected to in-
cirease domestic energy security, re-
duce pollution and stimulate the econ-
omy.

I certainly wonld prefer to fill up my
tank with a clean burning fuel grown
by farmers in our Nation’s heartland
instead of petroleum imported from
the Saudis. Our farmers pose no secu-
rity risks. I'm not alone in this pref-
erence. More than 400 major fleets use
biodiesel commercially nationwide.
About 300 retail filling stations make
bicdiesel available to the public, and
more than 1,000 petroleam distributors
carry it nationwide.

I am pleased that we will soon have a
biodiesel plant in Missouri. Missouri
Soybean Association and Mid-America
Biofuels LLC recently announced plans
te build a blodiesel plant in Mexico,
MOQ. The plant is expected to produce 30
million gallons of biodiesel annually.
There is strong support for this endeav-
or and they have exhibited exceptional
leadership by bringing this plant to
Missouri. I look forward to working
with them.

As T've said before, biodiesel is a fuel
of the future that we can use today. It
is nontoxic, biodegradable and essen-
tially free of sulfur and aromatics. Bio-
diese]l offers similar fuel economy,
horsepower and torgue 1o petroleum
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diesel while providing superior lubric-
jty. It significantly reduces emissions
of carbon monoxide, partieulate mat-
ter, unburned hydrocarbons and sul-
fates. On a lifecycle basis, biodiesel re-
duces carbon dioxide emissions by 78
percent compared to petroleum diesel.
In other words, biodiesel is good for
your car and the environment.

Additionally, this new value added
market for soybeans brings jobs to our
economy and benefits to farmers,
Baged on the USDA baseline estimates
for future soybean production, over a
five year time period the biodiesel tax
incentive could add almost $1 billion
directly to the bottom line of U.S. farm
income. In addition, the provisions wiil
significantly benefit the U.S. economy
and could increase U.8. gross output by
almost $7 billion,

T want to thank Senater LINCOLN and
Senator GRASSLEY for their leadership
on this important issue. We need to
prevent this tax credit from expiring.
It is expected to increase bicdiesel de-
mand from an estimated 30 million gal-
lons in fiscal year 2004 to at least 124
million gallons per year, based on a
U.8. Department of Agriculture study.

By Mr. JEFFORDS (for himself,
Mr. LAUTENBERG, Mrs. BOXER,
and Mr. LIEBERMAN):

£, 1080. A bill to amend the Safe
Drinking Water Act 1o require the use
of nontoxic products in the case of hy-
draulic fracturing that occurs during
oil or natural gas production activities;
to the Committee on Environment and
Public Works.

Mr. JEFFORDS. Mr. President, I
would like to thank Senators LAUTEN-
BERG, BOXER, and LIEBERMAN for work-
ing with me to introduce this impor-
tant legisiation, the Hydrauwlic Frac-
turing Safety Act of 2005.

QOver half of our Nation's fresh drink-~
ing water comes from underground
sources, The process of hydraulic frac-
turing threatens owr drinking water
supplies. Hydraulic fracturing occurs
when {luids are injected at high rates
of speed into rock beds to fracture
them and allow easier harvesting of
natural oils and gases. It is these injec-
tion fluids that are of high concern,

In a recent report, the EPA acknowl-
edged that these fluids, many of them
toxic and harmiul to people, are
pumped divectly into or near under-
ground sources of drinking water. This
same report cited earlier studies that
indicated that only 61 percent of these
fluids are recovered after the process is
complete. This leaves 3% percent of
these fluids in the ground, risking con-
tamination of our drinking water.

Let me share with you the story of
Laura Amos, a resident of Colorado
who suffers from il health effects
today. In May of 2001, while an oil and
gas well was being hydraulically frac-
tured near her home, the metal top of
her drinking well exploded into the air.
At the same time, her water became
hubbly and developed a horrvible odor.

For three months, she was provided
alternate drinking water by Ballard,
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later know as Encana, the company
that owned the well near her home. It
took this long until her water appeared
normal again. Laura and her family
drank from this well over the next cou-
ple of years. It was then that Laura de-
veloped a rare adrenal-gland tumor.
During this time, Laura began actively
investigating the chemicals used dur-
ing the hydraulic fracturing of a well
near her home. She learned about a
chemical called 2-BE, which was later
linked to adrenal-gland tumors in ro-
dents.

Litigation over the last several years
has resulted in findings that hydraulic
fracturing should be regulated as part
of the underground injection c¢ontrol
program in the Safe Drinking Water
Act. Yet, EPA indicates in writing that
they have no intention of publishing
regulations to that effect or ensuring
that state programs adeguately regu-
late hydraulic fracturing.

I ask unanimous consent that a se-
ries of letters to EPA and their re-
sponses dated October 14, 2004 and De-
cember 7. 2004, be inserted in the
RECORD.

In June of 2004, an EPA study on hy-
draulic fracturing identified diesel as a
“constituent of potential concern.”
Prior to this, EPA had entered into a
Memorandum of Agreement with three
of the major hydraulic fracturing cor-
porations, whorm all voluntarily agreed
to ban the use of diesel, and if nec-
essary select replacements that will
not cause hydraulic fracturing finids to
endanger underground sources of
drinking water. However, all parties
acknowledged that only technically
feasible and cost-effective actions to
provide alternatives will be sought.

Hydraulic fracturing needs to be reg-
ulated under the Safe Drinking Water
Act and it has got to start now. It is
unconscionable to allow the oil and gas
industry to pump toxic fluids into the
ground.

My bill, the Hydraunlic Fracturing
Safety Act of 2005, clarifies once and
for all that hydrauvlic fracturing is part
of the Underground Injection Control
Program regulated under the Safe
Drinking Water Act,

This legislation also bans the use of
diesel and other toxic pollutants for oil
and natural gas exploration.

Lastly. this legislation requirves EPA
to ensure that States adequately regu-
late hydraulic fracturing activities in
all States to ensure that companies
aren adhering to our Nation’s laws and
conducting business in & manner safe
for all Americans.

We need to do the right thing, and
take action now to protect our Na-
tion’s drinking water supply. Accord-
ing to the oil and gas industry, 80 per-
cent our oil and gas wells will be
accessed through hydraulic fracturing.
Congress and the EPA have to work to-
gather to provide a consistent and safe
supply of drinking water for all Ameri-
cans.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.
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There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

ADMIRISTR; AVITE:
wnting to you regarding the Environmental
Protection Agency’s (EPA's) administration
of the Safe Drinking Water Act (SDWA) as it
pertains to hydraulic fracturing. In recent
months, the Agency has taken ssveral key
actions on this issne:

On December 13, 2003, tha EPA signed a
Memorandum of Understanding with three of
the largest service companies representing 95
percent of all hydraulic fracturing performed
in the U.8. These three companies, Halli-
burton Energy Services, Inc. gex
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not contain most of the chemicals identifisd.
This conclusion is baged on two items-“con-
versatlons with field engineers” and “‘wit-
nessing three separate fracturing events"
{June 2004 EPA Study, p. 4-17)

#. How did the Agency select particular
field engineers with whom to converse on
this subject?

b. Please provide a transoript of the con-
versations with field enginsers, including the
companies or consulting firms with which
they were affiliated.

<. How did the Agency select the three sep-
arate fracturing events to witness?

d. Were those events representative of the
different site-specific characteristics ref-
erenced in the June 2004 study (June 2004
EPA Study, p. +-19) as determining factors in
the types of hydraulic fracturing fluids that
will be used?

e. Which companies were observed?

f Was prior notice given of the planned

Technelogy Corporation, and BJ Bervices
Company, voluntarily agreed not to use die-
sel fuel in their hydranlic fracturing flnids
while injecting into underground sources of
water for coalied methane production.

In June of 2004, EPA completed its study
on hydraulic fracturing impacts and released
its findings in a report entitied, “Evaluation
of Impacts to Underground Sources of Drink-
ing Water by Hydraunlic Fracturing of Coal-
bed Methane Reservoirs. The report con-
cluded that hydraulic fracturing poses little
chance of contaminating underground
sourees of drinking water and that no fur-
ther study was needed.

of these events?

g. What percentage of the annual number
of hydraulic fracturing events that oceur in
the United States doss ‘3" represent?

k. Finally, please explaln why the Material
Safety Data Sheets for the {luids identified
as potentially being used in hydraulic frac-
turing list component chemicals that the
EPA does not believe are present.

The Agency cencludes in the June 2004
study that even if these chemicals are
present, they are not present in sufficient
concentrations to cause harm. The Agency
bases this conclusion on assumed flowback,
dilation and cmpemmn’ adsoxption and en-

On July 15, 2004, the EPA in the
Federal Reglster its final response tu the
court remand (Legal E

and biodeg; . The June 3004
study repeatedly cites the 1991 Palmer atudy,
HO hetween gel-fracture and

Foundation (LEAF), Inc,, v. United States En-
vironmental Protection Agency, 276 F. 3d 1253).
The Agency determined thaf the Alabama
underground injection control (UIC) program
for hydraulic fracturing, approved by EPA
under section 1425 of the SDWA. complies
with Class II well requiremsnts.

We are concerned that the Agency's execn-
tion of the SDWA, as it applies to hydranlic
fracturing, may not be providing adequate
public health pr with the

water-fracture stimulations in the Black
Warrior basin; Proceedings 1881 Coalbed
Methane Symposium,” which found that
only 61 percent of the fluid injected during
hydraulic fracturing is recovered. Please ex-
plain what data EPA collected and what ob-
servations the Agency made in the field that
would support the conclusion that the 33 per-
cent of fluids remaining in the ground are
not present in sufficient concentrations to

goals of the statute.

First, we have guestions regarding the in-
formation presented in the June 2004 EPA
Study and the conclusion to forego national
regulations on hydraulic fracturing in favor
of an MOU limited to diesel fusl. In the June
2004 EPA Study, EPA identifies the charac-
teristics of the chemicals found in hydranlic
fracturing fluids, according to their Material
Bafety Data Sheets (MSDSs), identifies
harmful effects ranging from eye, skin, and
respiratory irritation to carcinogenic ef~
fects. EPA determines that the presence of
these chemicals does not warrant EPA regu-
lation for several reasons. First, EPA states
that nome of these chemicals, other than
BTEX compounds, are already regulated
under the SDWA or are on the Agency's draft
Contaminant Candidate List (CCL). Second,
the Agency states that it does not believe
that these chemicals are present in hydrau-
lie fracturing fluids used for coalbed meth-
ane, and third, that if they are used, they are
not introduced in sulficient concentrations
to cause harm. These conclusions raise sev-
eral guestions:

. The data presented in the June 2004 EPA
stady identifies potentinl harmiul effects
from the chemicals listed by the Agency in
this report. Has the Agency or does the
Agency plan to incorporate the results of
this study and the fact that these chemicals
are present in hydraclic fracturing agents
into the CCL development process, and if
not, why xnot’

2. In the June 2004 EPA study, the Agency
concludes that hydraulic fracturing fluids do

adversely affect wunderground sources of
drinking water.

After identifying BTEX compounds as the
major constituent of concern (June 2004 EPA
study, page 4-15), the Agency entersd into
the MOU described above as its mechanism
to eliminate diesel fuel from hydraulic frac-
turing fluids.

3. a. How does the Agency plan to enforce
the provisions in the MOU and ensure that
its terms are mat?

b. For example, will the Agency conduct
independent monitoring of hydraulic frac-
turing processes in the field to ensure that
diesel fuel is not used?

¢ Will the Agency require states to mon-
itor for diesel use as part of their Class IT
UIC Programs?

4. a. Should the Agency beoome aware of
an unreported return to the use of diesel fuel
in hydraulic fractaring by one of the parties
to the MOU, what recourse is available to
EPA under the terms of the MOU?

b. What action does the Agency plan to
take should such a situation ocenr?

©. Why did EPA choose to use an MOU as
opposed to a regulatory approsch to achieve
the goal of eliminating diesel fuel in hydran-
e fracturing?

d. What revisions were made to the June
2004 EPA study between the December 2003
adoption of the MOU and the 2004 release of
the study? Which of those changes dealt spe-
cifieally with the use and effects of diesel
fuel in hydvaulic fracturing?

&, The Agency algo states that it expects
that even if diesel were used, a number of
factors would decrease the concentration and
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avatlabiliby of . BTEX. Please  glabordte ox
the datd BPA dollested and the obisrvations
the Agency made in the fHeld that would sap-
port the conclusion that the 38-percent of
flutds reimaining in the ground (1891 Palimer),
should they coutain - BTEX - coinpounds,
would not be present in sufficlent doncentra-
tions to adversely sffect underground
sources of drinking water.

We are also concerned that the EPA re-
sponse to the court remand leaves geveral
unanswered guestions. The Court decision
found that hydraulic fracturing wells “fit
sguarely within the definition of Class i1
wells,” (LEAF I, 276 F.3d at 1283), and re-
manded back to EPA to determine if the Ala-
bama underground injection control program
under section 1425 complies with Class IT well
reguirements. On July 15, 2004, EPA pub-
lished its finding in the Federal Register
that the Alabama program complies with the
requirements of the 1425 Class II well re-
quirements, (68 FR No. 135, pp 42341.) Accord-
ing to BPA, Alabama is the only state that
has a program specifically for hydraniie frac~
turing approved under section 1425, Based on
this analysis, it seemns that In order to com-
ply with the Court's finding that hydraulic
fracturing is a part of the Class 1 well deti-
nition, the remaining states should be using
their existing Class II, EPA-approved pro-
grams, under 1422 or 1425, to regulate hydran-
lie fracturing.

To date, EPA has approved Underground
Injection Control programs in 34 states, Ap-
proval dates range from 1981-1896.

5. Do you plan to conduct a national sur-
vey or review to determine whether state
Class II pregrams adequately regulate hy-
draunlic fracturing?

At the time that these programs were ap-
proved, the standards against which state
Class II programs were evaluated did not in~
clude any minimum reguirements for hy-
draulic fracturing. In its January 18, 2000 no-
tice of EPA's approval of Alabama’s 1425 pro-
gram, the Agency stated, “When the regula-
tions in 40 CFR parca 114 and 146, including
the well lgated, it
was not EPA’s intent to regulate hydraulic
fracturing of coal beds, Accordingly, the well
classification systems found in 40 OFR 144.6
and 146.5 do not expressly include hydraulic
fracturing injection activities, Also, the var-
ions permitting, construction and other re-
guirements found in Parts 144 and 146 do not
specifically address hydraulic fracturing.”
{65 FR No. 12, p. 2892.}

Further, EPA acknowledges that there can
be significant differences between hydranlic
fracturing activities
by state Class II programs, In the January
19, 2000 Federal Register notice, the Agency
states: . . . since the injection of fracture
fluids through these wells is often a one-time
exercise of extremely limited duration {frac-
ture injections generally last no more than
two hours) ancillary to the well's principal
function of producing methane, it did not
seem entirely appreopriate to ascribe Class I
statas to such wells, for all regulatory pur-
poses, merely due to the fact that, prior to
commencing production, they had been frac-
mre%}.l“ (65 K 1

Rty frackiring

6. In light of the Court decision and the
Agency’s July 2004 response to the Court re-
mand, did the Agency consider establishing
national regulations or standards for hy-
draulie fracturing or minimum reguirements
for hydraulic fracturing regulations under
state Class II programs?



May 19, 2005

7. &. If so, please provide a detailed descrip-
tion of your comsideration of establishing
these regulations or standards and the ra-
tionale for not pursuing them.

b. Do you plan to establish such regula-
tions or standards in the future?

c. If not, what standards will be used as the
standard of measurement for compliance for
hydraulic fracturing under state Class 1I pro-
grams?

We appreciate your timely response to
these questions in reaction to the three re-
cent actions taken by the BPA in relation to
hydraulic fracturing—the adoption of the
MOU, the release of the final study, and the
response to the Court remand. Clean and safe
drinking water is one of our nation's great-
est assets, and we believe we must do all we
can to continue to protect public health.
Thank you again for your response.

Sincerely,
JIM JEFFORDS,
BARBARA BOXER.

UNPTED $TATES ENVIRONMENTAL
PROTECTION AGENCY,
Washington, DC, December 7, 2004.
Hon. Jin JEFFORDS,
U.S. Senate,
Washington. DC.

DEAR SENATOR JEFFORDS: Thank you for
your letter to Administrator Michael
Leavitt, dated Ovtober 14, 2004, concerning
the recent actions that the Environmental
Protection Agency (EPA) has taken in im-
plementing the Underground Injection Con-
trot (UIC) program with respect to hydraulic
fracturing assoctated with coalbed methane
wells.

The Office of Ground Water and Drinking
Water (OGWDW) has prepared specific re-
sponses to your technical and policy ques-
tions regarding how we conducted the hy-
drauiic fracturing study, the reasons behind
our decisions pertaining to the recommenda-
tions contained in the study, and any plans
or thoughts we may bave on the likelihood
for future investigation, regulation, or guid-
ance concerning such hydraulic fracturing.

Since the imception of the UIC program,
EPA has implemented the program to ensure
that public health is protected by preventing
endangerment of underground sources of
drinkisg water (USDWs). The Agency has
placed a priority on understanding the risks
posed by different types of UIC wells, and
worked to ensure that appreopriate regu-
latory actions are taken where specific types
of wells may pose & significant risk to drink-
ing water sources. In 1999, in response to con-
cerns raised by Congress and other stake-
holders about issues associated with the
practice of hydraulic fracturing of coalbed
methane wells in the State of Alabama, EPA
initiated a study to better understand the
tmpacts of the practice.

EPA worked to ensure that its study,
which was focused on evaluating the poteu-
tial threat posed to USDWs by fluids used to
hydraulically fracture coalbed methane
wells, was carried out in a transparent fash-
jon. The Agency provided many opportuni-
ties to all stakeholders and the general pub-
He to review and comment on the Agency
study design and the draft study. The study
design was made available for public com-
ment in July 2000, a public meeting was heid
in August 2000, public notice of the final
study design was provided in the Federal
Register in September 2000, and the draft
study was noticed in the Federal Reglster in
August 2002. The draft report was also dis-
sributed to all interested parties and posted
on the internst. The Agency received more
than 100 comments from individuals and
other entities.

EPA's final June 204 study, Evaluation of
Impacts to Underground Sources of Drinking
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Water by Hydranlic Fracturing of Coalbed
Methane Reservoirs, {s the most comprehen-
sive review of the subject matter to date.
The Agency did not recommend additional
gtudy at this time due to the study's conclu-
sion that the potential threat to USDWs
posed by hydraulic fracturing of coalbed
methane wells is low, However, the Adminis-
trator retains the anthority under the Safe
Drinking Water Act (SDWA) section 1431 to
take appropriate action to address any im-
minent and substantial endangerment to
public health caused by hydraulic {racturing.

During the course of the study, EPA could
not identify any confirmed cases where
drinking water was contaminated by hydrau-
tic fracturing fluids associated with coalbed
methane production. We did uncover a poten-
tial threat to USDWs through the use of die-
sel fuel as a constituent of fracturing fluids
where coalbeds are co-located with a USDW.
We reduced that risk by signing and imple-
menting the December 2003 Memorandum of
Agreement (MOA) with three major service
companies that carry out the bulk of coalbed
methane hydraulic fracturing activities
throughout the country. This past summer
we confirmed that the companies are car-
Tying out the MOA and view the completion
of this agreement as a success story in pro-
tecting USDWs,

In your letter, you asked about the Agen-
cy's actions with respect to hydranlic frac-
turing in lght of LEAF v. EPA. In this case,
the Eleventh Circuit held that the hydraulic
fracturing of coalbed seams in Alabama to
produce methane gas was “underground in-
jection” for purposes of the SDWA and
EPA’s UIC program. Following that decision,
Alabama 1% d EPA app a
reviged UIC program to protect USDWs dur-
ing the hydraulic fracturing of coalbeds. The
Eleventh Circuit ultimately affirmed EPA's
approval of Alabama’s revised UIC program.

In administering the UIC program, the
Agency believes it is sound policy to focus
its attention on addressing those wells that
pose the greatest risk to USDWs. Bince 1999,
our focus has been on reducing risk from
shallow Class V injection wells, EPA esti-
mates that there are more than 500,000 of
these wells throughout the country. The
wastes injected into them include, in part,
storm water ranoff, agriculiural effluent.
and untreated sanitary wastes. The Agency
and States are increasing actions to address
these wells in order to make the best use of
existing resources,

EPA remains comumitted to ensaring that
drinking water is protected. I look forward
to working with Congress to respond to any
additional guestions, or the comcerns that
Members of Congress or their constituents
may have. If you have further comraents or
questions, please contact me. or your staff
rmay contact Steven Kinberg of the Office of
Congressional and Intergoveramental Rela-
tions at (202) 564-5037.

Sincerely,
BeNJAMIN H, GRUMRBLES,
Acting Assistant Administrator.
EPA BESPONSE TO SPECIFIC QUESTIONS
REGARDING HYDRAULIC FRAUTURING

1. The dafa presented in the Juns 2004 EPA
study identifies potential harmful effects
from the chemicals listed by the Agency in
thiz report. Has the Agency or does the
Agency plan to incorporate the resuwits of
this study and the fact that these chemicals
are present in hydraulic fracturing agents
inte the Contaminant Candidate List (CCL)
development process, and if not, why not?

Although the EPA CBM study found that
certain chemical constituents could be fonnd
in some hydraoiic fracturing fluids, EPA
cannot state categorically that they are con-
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tained in all such fivids. Each fracturing pro-
cedure may be site specific or basin specific
and fluids used may depend on the site geol-
ogy, the stratigraphy, (i.e., type of coal for-
mation), depth of the formation, and the
number of coal beds for each fracture oper-
ation. The Agency's study did mot develop
new informasion related to potential health
effects from these chemicals; it merely re-
ported those potential health effects indi-
cated on the Material Safety Data Sheet
{MSDS) or other information we obtained
from the service companies.

As noted in the final report, “*Contami-
nants op the CCL are known or anticipated
to cccur fn public water systems . .." The
extent to which the contaminants identified
in fracturing fluids are part of the next COL
process will depend upon whether they meet
this test.

2, In the June 2004 EPA study, the Agency
concludes vhat hydraulic fracturing fluids do
1ot contain most of the chemicals identified.
This conclusion is based on two items—''con-
versations with field engineers” and “wit-
nessing three separate fracturing events™.

a. How did the agency select particular
field engineers with whom to converse on
this subject?

The Agency did not “'select’” any of the en-
gineers; we talked with the engineers who
happensd to be present at the field oper-
ations. In general those were engineers from
the coalbed methane companies and the
service companies who conducted the actual
hydravlic fracturing. When we scheduled to
witness the evenfs, we usually conversed
with the production company engineer to ar-
range the logistics and only spoke with the
field engineers from the service companies at
the well site,

b. Please provide a transecript of the con-
versations with field engineers, including the
companies or consulting firms with which
chey were affiliated,

id not prepare a word-for-word tran-
scripc of conversations with engineers.

c. How did the Agency select the three sep-
arate fracturing events to witness?

The events selected were dependent on the
location of the fracturing events, the sched-
ules of both EPA OGWDW staff and EPA Re-
glonal staff to witness the event, and the
preparation time to procure {funding and an-
thorization for travel EPA witnessed the 3
events because the planping and scheduling
of these happened to work for all parties, In
one event, only EPA HQ staff witnessed the
procedure, in another event only EPA Re-
gional staff witnessed it, and in one event,
both EPA HQ and Regional staff attended
with DOE staff.

d. Were those events representative of the
different  site-specific characteristios ref-
erenced in the June 2004 study (p. 419" as
determining factors in the types of hydraulic
fracturing fluids that will be used?

Budget limitations precluded visits to each
of the 11 different major coal basins in the
U.8. 1t would have proven to be an expensive
and time-consuming process to witness oper-
ations in each of these regions. Additionally,
even within the same coal basin there are po-
tentially many different types of well con-
figurations, each of which could affect the
fracturing plan, EPA believed that wit-
nessing events in 3 very different coal basin
settings—Celorado, Kansas, and south west-
ern  Virginia--would give us an uander-
standing of the practice as conducted in dif-
ferent regions of the countyy,

e. Which companies were observed?

EPA observed a Schlumberger hydraulic
fracturing operation in the San Juan basin
of Colorado, and Halliburton hydraulic frac-
turing operations in southwest Virginia and
Kansas.

{. Was prior notice given of the planned
witnessing of these events?
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Yes, hecause it would have been very dif-
ficult to witness the events bad they not
been planned. To plan the visit, EPA needed
to have prior knowiedge of the drilling oper-
ation, the schedule of the drilling, and the
scheduling of the services provided by the
hydraulic fracturing service company. Wells,
in general, take days to drill (in some cases
weeks and months depending on depth of the
welil) and the fracturing may take place at a
later date depending on the availability of
the service company and other factors be-
yond anyene's control.

g What percentage of the annual number
of hydranlic fracturing events that occur in
the United States does “3" represent?

Becanse of a limited project budget, EPA
did not attempt to attend a representative
number of hydraunlie fracturing events; that
would have been beyond the scope of this
Phase 1 investigation, The primary purpose
of the site visits was to provide EPA per-
sonnel familtarity with the hydraulic frac-
turing process as appiied to coalbed methane
wells, The visits served to give BPA stafl a
working-level, field experience on exactly
how well-site operations are conducted, how
the process takes place, the logistics in set-
ting up the operation, and the monitoring
and verification conducted by the service
companies to assuve that the fracturing jeb
was accomplished effectively and safely.
EPA understands that thousands of frace
turing events take place annually, for both

1 ofl and gas operations and coal-
bed methane production, and that three
events represent an extremely small fraction
of that total.

h. Finally, please gxplain why the Material
Safety Data Sheets for the flulds identified
ay potentially being used in hydraulic frac-
turing list component chemicals that the
EPA does not believe are present.

In Table 4-1 of the final study, EPA identi-
fied the range of fluids and fluld additives
commonly used in hydraulic fracturing.
Some of the fluids and fluid additives may
contain consbituents of potential concern,
however, it is important $o note that the in-
formation presented in the MSDS is for the
pure product. Each of the products listed in
Table ¢4-1 is significantly diluted prior to in-
jection. The MSDS information we obtained
is not site specific. We reviewed a number of
data sheets and we noted that many of them
are different, contain different lists of fluids
and additives, and thus we conciuded in the
final report that we cannot say whether one
specific  chemical, or chemicals, is/are
present at every hydraulic fracturing oper-
ation,

3. a. How does the Agency plan to enforce
the provisions in the MOU and ensure that
its terms are met?

There is no mechanism to “enforce™ a vol-
untary agreement such as the MOA signed
by EPA and the three major service compa-
nies. The MOA was signed in good faith by
senior managers from the three service com-
panies and the Assistant Administrator for
Water, and EPA expects it will be carried
out. KPA has written all signers of the MOA
and asked if they have implemented the
agreement and how will they ensure that
diesel fuel Is not being used in USDWs, All
three have written back to EPA, stating that
they have removed diesel from their CBM
fracturing fluids when a USDW is involved
and intend to implement a plan to ensure
that such procedures are met. EPA intends
to follow up with the service companies on
progress in implementing such plans.

b, For example, will the Agency conduct
independent monitoring of hydraulic frac-
turing processes in the field to ensure that
diesel fuel is not used?

It is unlikely that EPA will conduot such
field monitoring. First, in most oil and gag
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producing states, and coalbed methane pro-
ducing states, the State Oil and Gas Agency
generally has UIC primary enforcement re-
sponsibility, and the state inspectors are the
primary field presence for such operations.
Second, EPA has a very lmited field staff
and in most cases fhey are engaged in car-
rying out responsibilities related to Class I,
X and V wells in states in which they di-
rectly implement the UIC program. EPA
plans to work with several organizations, in-
cluding the Ground Water Protection Coun-
cil and the Independent Petroleum Associa-
tion of Ameriea to determine if there ave
other smaller companies conducting CBM
hydraulic fracturing with diesel fuel as a
constituent and will explore the possibility
of m(,ludmg them in the MOA.

i1l the Agency reguire states to mon-
itor Ior diesel use as part of their Class II
programs?

Given limited {unds for basic national and
state UIC program requirements, EPA does
not have plans to include the states as par-
ties to the MOA or requive them to monitor
for diesel fuel in hydraulic fracturing fields,
The State of Alabama's BPA-approved UIC
program prohibits the hydraulic fracturing
of coalbeds in a manner that allows the

movement of contaminants into USDWs at

levels exceeding the drinking water MCLs or

that may adversely affect the health of perv
e Jasious a

3 ederal ¢ :
q.ng Should the Agency become aware of
an unreported return to the use of diesel fuel
in hydraulic fracturing by one of the parties
to the MOD, what recourse is available to
EPA under the terms of the MOD?

There are no terms in the MOA that would
provide EPA a mechanism to take any en-
foreement action should the Agency become
aware of an unreported return fo the use of
diesel fuel in hydraulic fracturing by one of
the parties to the MOA. However, EPA wounld
work closely with the companies to deter-
mine why such action cecurred and discuss
possible termination procedures, The agree-
ment defines how either party can terminate
the agreement. BPA would make every effort
to work with such a company to maintain
their participation in the agreement. EPA
entered the agreement with an assumption
that the companies would honor the commit~
ments they have made about diesel use in
hydraunlic fracturing flutds.

b. What action does the Agency plan to
take should such a situation oceur?

If such a situation does happen, and EPA
learus that diesel fuel uged in hydraulic frac-
turing fluid may enter a USDW and may
present an imminent and substantial threat
te public health, EPA may issue orders or
initiate litt
SDWA section 1431 to prot‘.ect publlc health
Otherwise, BPA would take the actions de-
scribed under the previous guestion.

y did BPA choose to use an MOU as
opposed to a regalatory approach to achieve
the goal of eliminating dlesel fuel in hydraun-
He fracturing?

While the report’s findings did not point to
a significant threat from diesel fuel in hy-
dranlic fracturing fluids, the Agency be-
lieved that a precautionary approach was ap-
propriate. EPA chose to work collabo-
ratively with the oil service compantes be-
cause we thought that such an approach
would work quicker, and be more effective
than other approaches the Agency might em-
ploy (le. rulemaking, enforcement orders,
etc.). We believed that once the service com-
panles became familiar with the issne, they
would willingly address EPA's concerns.
After several months of meetings and nego-
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tiations between representatives of the serv-
ice companies and high level management in
EPA’s Office of Water, & Memorandum of
Agreement (MOA) was drafted and signed by
all parties effective December 24, 2003,

We believe that the MOA mechanism ac-
complished the intended goal of removing
diesel from hydraunlic fracturing fluids in &
matter of months, whereas proposing a rale
to requive removal would bave taken at least
& year or more.

d. What revisions were made to the June
2004 EPA study between the December 2003
adoption of the MOD and the 2004 release of
the study? Which of those changes dealt spe-
cifically with fhe use and effects of diesel
fuel in hydraulic fracturing?

During the specified time-frame, EPA fo-
cused on making editorial changes to the re-
port and clarifying information relative to
its qualitative discussion of the mitigating
effects of dilutiom, dispersion, adsorption,
and biodegradation of residual flulds. With
respect to the use and effects of dlesel fuel,
changes in the study primarily focused on in-
cluding langnage in the text of the report
which acknowledged that we had success-
fully negotiated an MOA with the service
companies, Specifically. HPA referenced this
agreement in the text of the report in the
Executive Summary at page ES-2 and on
page BS-17 and farther disoussed the MOA in
Chapter 7 in the Conclusions Section of the
study.

e. The Agency also states that it expects
that even if diesel were used a number of fac-
tors would decrease the concentration and
availability of BTEX. Please elaborate on
the data EPA collected and the observations
the Agency made in the field that would sup-
port the conclusion that 39% of fluids re-
maining in the ground (1881 Palmer), should
they contain BTEX compounds would not be
present in sufficient concentrations to ad-
versely affect underground sources of drink-
ing water,

EPA reiterates that the 39% figure from
the 1981 Palmer paper is only one instance
where it has been documented what guantity
of the bydraulic fracturing fluids injected
into wells will remain behind. Dr. Palmer,
who conducted the original research, esti-
mated that coalbed methane production
wells flow back a greater percentage of frac-
turing fluids injected during the Provess.
Where formations are
for a substantial period of ume, greater
guantities of formation and fracturing fluids
would presumably be removed. We used 38%
remaining fluids as a “worst case’ scenario
while doing our qualitative assessment, since
it was the only figure we had from research
conducted on coalbed methane wells.

With respect to the BTEX compounds, we
no longer believe that they arve a congern
owing to the MOA negotiated betwsen EPA
and the three major service companies.

5. Do you plan to conduct a national sur-
veyor survey or review to determine whether
state Clasa II programs adequately regulate
hydraulic fracturing?

this time, EPA has no plans to conduct
such a survey or review regarding the ade-
quacy of Class I programs in regulating hy-
draulic fracturing. In ifs final study design,
EFA indicated that it would not begin to
evaluate existing state regulations con-
cerning hydraulic fracturing until it decided
to do a Phase IIl investigation. The Agency,
however, reserves the right to change its po-
sition on this if news {nformation warrants
such a change.

6. In light of the Court decision and the
Agency's July 2004 response to the Conrt re-
mand, did the Agency consider establishing
national regulations or standards for hy-
draulic fracturing or minimum requirements
for hydraulic fracturing regulations under
Class Il programs?
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When State UIC programs were approved
by the Agency—primarily daring the early
1880s—~there was no Eleventh Cireuit Court
decision indicating that hydraulic fracturing
was within the definition of “‘underground
Injection.” Prior to LEAP v. EPA, EPA had
never interpreted the SDWA to cover produc-
tion practices, such ag hydraulic fracturing.
After the Cowrt decision in 1987, the Agency
began discussions with the State of Alabama
on reviging their UIC program to incinde hy-
draulic fracturing. The net result of that
process was the EPA approval of Alabama’s
revised seetion 1426 SDWA UICQ program to
include specific regulations addressing CBM
hydraulic fracturing, This approval was
signed by the A ator in D
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tion relating to oil and gas production ac-
bivities.”; and

{2 by adding b the end the following:

©(3) HYDRAULIC FRACTURING -~

(A} IN GENERAL--In the case of hydraulic
{racturing that ocours during the explo-
ration for, or the production of, oil or nat-
nral gas, 8 prodncer of oil or natural gas
shall not use diesel fusl or any other mate-
rial that the Administrator has listed as a
priovity pollutant under the Fsderal Water
Pollution Control Act (33 U.S.C. 1261 b seq.).

F{BY  REGULATIONS.The  Administrator
shall promulgate such vegulations as are
necessary—

(1) to regulate hydranlic fracturing in ac-

with this

1898, and published in the Federal Register in
January 2000.
In lght of the Phase I HF study and our
conclusion that hydraulic fracturing did not
ignificant public b Wi
S Sin

eal
also relevant that the thres major service
companies have eutered imto an agreemant
with EPA to voluntarily remove diesel fuel
from their fracturing fiuids.

7. a. If s0, please provide a detalled descrip-
tion of your consideration of establishing
these regulations or standards and the ra-
tionale for not pursuing them. b, Do you plan
to establigh such reguiations or standards in
the future? c. If not, what standards will he
used as the standard of measurement for
compliance for hydraulic fracturing under
state Class II programs?

EPA has not explored in any detailed fash-
ton minimum national or state requirements
for hydraulic fracturing of CBM wells, except
when it evaluated the revised UIC program
in Alabamn

Tonwide A,
beds are loeated In very distinct geologic
settings and the manner in which they are
produced for methane gas may be very dif

ferent in each locale. The proximity of
USDWs $o the coal formations, snd the re-
gional geology and hydrology all play roles
id how hydraulic fracturing opevations are
conducted.

If EPA receives information of drinking
waber contamination incidents and follow-up
investigations point to a problem., EPA
would then re-evaluate ifs decision to not
continue with additional study relating to
OBM hydraulic fracturing.

Should additional states submit revised
UIA programs for BPA's veview and approval
which include hydranlic fracturing regula-
tions, we would evaluate these programs
under the effectiveness standards of the
SDWA section 1425 as we did for the State of
Alabama.

5. 1080

Re it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Hydraulic
Fracturing Safety Act of 20057,
SEC. 2. HYDRAULIC FRACTURING.

Section M2UEN1) of the Safe Drinking
Water Act (42 U.8.C. 300b(d)1)) is amended—

(1) by adding at the end the following:
“The term ‘underground injection’ includes
hydraulic fracturing, which means the proc-
ess of creating a fracture in a reservoir rock,
through the injection of fluids and propping
agents, for the purpose of reservoir stimula-

and
“(11) to ensure that State progmme under
section 1422 or 1425 regulate hydraulic {‘mu
turing in ac with this

By Mr. KYL (for himself, Ms.
STABENOW, Mr. CORZINE, and
Mr. TALENT):

S, 1081. A bill to amend title XVIII of
the Social Security Act to provide for
a minimwm npdate for physicians’ serv-
ices for 2006 and 2007; to the Committee
on Finance.

Mr. KYL. Mr. President, I rise today
to introduce the Preserving Patient
Access to Physiclans Act of 2005 This
bill updates Medicare physician reim-
bursement for 2006 and 2007 according
to the recommendations of the Medi-
care Payment Advisory Committee
(MedPAQ). There would be a 2.7 percent
increase to the physician payment
schedule for 2008 and using the Medi-
care Economic Index update for the
price of inputs, a 2.6 percent increase in
2007,

If the schedule is left alone, the con-
sequences for physi(‘ians will be a nega-
tive. Instead of the-1.5 percent payment
increase for 2004 and 2005 which T
helped author in the Medicare Mod-
ernization Act, there would be a 43
percent decrease.

The sustainable growth rate (SGR)
formula used to calculate physician
payment depends on a number of fac-
tors: the number of Medicare fee-for-
service beneficiarlies, the volume and
type of services provided, the price of
services rendered, changes in regula-
tions and laws, The formula alse fncor-
porates other factors such as prescrip-
tion-drug prices and the gross domestic
product. The SGR was intended to con-
trol expenditures by basing a given
year’s physician payment rate on the
previous year's performance. Instead,
it creates an arbitrary deficiency that
continues to force Congress to inter-
vene.

There i3 a debate going on, her CMS8
has the authority to alter the SGR for-
mula by removing drugs, Setting that
asids, though, the fact of the matter is
that without Congress stepping in to
provide for a physician payment up-
date, it probably will not ocour, My
Senate colleagues and I have talked for
many years about ensuring adeguate
physician payment because current and
past administrations have falled to
modify the formula. This formula is
not doing what it was intended to do.
‘Therefore, I believe we need to scrap it

rdance

85537

and start again, My bill is a starting
point and proposes amounts for an up-
date, but I would really like to see us
g0 all the way back to the drawing
board and answer the fundamental
question of how to pay physicians ap-
propriately for their services.

I want doctors to be able to continue
to assist our nation’s seniors, but it is
unfair to expect them to practice and
to have their reimbursement decrease.
Practice expenses, the costs of medical
technology, wages for administrative
and clinfcal staff, and medical Hability
preminms are all increasing while phy-
sicians are on ftrack to receive a pay-
ment decrease. They cannot afford to
continue practicing medicine while re-
celving reimbursements that do not
allow them to even break even. Many
are retiring early or threatening to
limit the number of Medicare patients
they treat.

The service of physicians all across
the country is vital to our seniors. Al-
most half a million doctors provide
treatment to the 42 million people
under the Medicare program. Physi-
cians are often the gateway for access
to other medical services and treat-
ments. Not being able to consult a phy-
sician results in delayed referrals., de-
layed treatment and delayed care. In
sum, the quality of health care con-
tinues to erode and our system does
not operate efficiently.

Should the scheduled physician reim-
bursement cuts take effect, the result
will be a $710 million decrease in pay-
ments to doctors in Arizona over 2006
through 2010. I have heard from vir-
tually every physician with whom I
have spoken about the constraints that
inadequate payments are placing on
their practice of medicine. While many
work for hospitals and health systems,
in the rural areas, a large number are
so0lo practitioners or in small practices.
For these physicians, poor payment
hits their practice especially hard.

If Medicare rates for doctors are in-
adequate, many other health care
payors will also lack for adegquate re-
imbursement. Other payors such as
Medicaid and private insurers often
bage their payments on Medicare rates.
While this bill only addresses Medicare
physician payment, the problem of ac-
cess to services will be compounded if
physicians receive reimbursement from
other payors that is below the appro-
priate levels.

The cost of addressing the physician
payment update is not cheap. Esti-
mates on the cost of this bill are be-
tween §25 billion to $35 billion over five
years. I await an official score from the
Congressional Budget Office. But I
point out, that doing nothing to solve
this problem may cost us more: more
money, more health and access prob-
lems, and more physicians leaving the
profession. Although this legisiation
provides for a two year update, we
must develop a long range mechanism
t0 pay physicians appropriately.

I am grateful for the support of this
legislation by my colleague, Senator
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April 12,2012

The Honorable Ken Salazar

Secretary of the U.S. Department of the Interior
U.S. Departinent of the loterior

1849 C Street, NW

Washington, D.C. 20240

Dear Secretary Salazar.

In 2010, Wyoming became the first state in the nation to develop and adopt rules pertaining to
hydraulic fracturing. Wyoming’s rules address well-bore integrity and flowback water, require
disclosure of hydraulic fracturing constituents, and apply on federal, private and state lands.
These rules were developed based on sound science and a thorough public process. They are
intended to protect public health, safety, and the environment while allowing economic growth.

| have heard no concern from the Bureau of Land Management (BLM) about the adequacy of
Wyoming’s regulatory structure. It is troubling, then, to learn that the BLM has drafted similar
rules pertaining to hydraulic {racturing for oil and natural gas production on federal land,
including land where mineral interests are federal. 1 am concerned that the proposed rules will
duplicate and possibly be sequential to Wyoming’s rules. Such layering of federal rules on top
of existing state rules is unnecessary, burdensome, and unreasonable. Such redundancy will add
cost and delay to a process that is already cfficiently, effectively regulated by the State of
Wyoming.

BLM’s rulemaking effort here appears to go against Executive Order 13563, “Improving
Regulation and Regulatory Review™, in which the President ordered the least burdensome tools
for achieving regulatory ends and the promotion of predictability and certainty. That Order also
required taking into account benefits and costs. The BLM’s exercise to regulate what is already
state-regulated does not meet the letter or the spirit of the President’s Order. For example, the
proposed rules will create unpredictability and increase uncertainty not only for operators
developing the resource but also for states like Wyoming that are proactively and responsibly
regulating hydraulic fracturing right now. And, given the added delay and other burdens

(307) §32-3008
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‘To: Honorable Ken Salazar
April 12,2012
Page 2

associated with the proposed rules, a cost-benefit accounting appears missing or flawed.

| respectfully request that the BLM not duplicate Wyoming”s regulations or impose duplicate
regulations on Wyoming. 1 further request that BLM defer to states. like Wyoming. that
adequately and effectively manage hydraulic fracturing. 1 appreciate your consideration of my
comments and look forward to hearing back from you.

Sincerely,

A

Matthew 1. Mead
Governor

MHM:1it
cc: The Honorable Mike Enzi, U.S. Senate

The Honorable John Barrasso, U.S. Senate
The Honorable Cynthia Lumumis. House of Representatives
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ONE HUNDFED TWELETH GON
Congress of the nited States

FHousr of Representatives

Opening Statement
Rep. Elijah E. Cummings, Ranking Member
Commiftee on Oversight and Government Reform

Subcommittee on Technology, Information Policy, Intergovernmental
Relations and Procurement Reform
Hearing on “Rhetoric vs. Reality, Part II: Assessing The Impact of New Federal Red Tape
on Hydraulic Fracturing and American Energy Independence”

May 31, 2012
Mr. Chairman, thank you for calling today’s hearing.

Hydraulic fracturing, commonly known as “fracking,” is a technique that was originally
developed to increase oil production from deep wells with declining supply. More recently, this
technique has been used to extract oil and gas reserves that were previously inaccessible or cost-
prohibitive. In the past three years, natural gas production in the United States has reached
record levels, causing the price of natural gas to fall. This helps the economy and supports our
critical effort to achieve energy independence.

However, fracking often involves the underground injection of highly toxic chemicals.
An investigation by Democrats on the House Energy and Commerce Committee found that
between 2005 and 2009, 12 companies pumped more than 32 million gallons of diesel fuel or
fluids containing diesel fuel into fracking wells in 20 states.

The use of diesel fuel as a fracking fluid is regulated under federal law. The Energy and
Commerce Committee investigation found that none of the companies using diesel fuel in their
hydraulic fracturing operations had received permits to do so, which is required by federal law,
The investigation also found that state regulators did not fully understand the extent to which
diesel fuel was being used by hydraulic fracturing operators.

Fracking companies also inject other chemicals, such as benzene, which are known
human carcinogens. Nevertheless, hydraulic fracking is not generally regulated under federal
law. The so-called “Halliburton Loophole,” which was passed as part of the Energy Policy Act
of 2005, specifically exempts hydraulic fracturing from the requirements of the Safe Drinking
Water Act that otherwise apply to underground drilling and injection.



130

Fracking has also been associated with adverse environmental events, In April of last
vear, a well blowout in Pennsylvania allowed thousands of gallons of fracking fluid 1o flow into
the Susquehanna River and subsequently into the Chesapeake Bay.

Douglas Gansler, the Attorney General of my home siate of Maryland, notified
Chesapeake Energy Corporation on May 2 that Maryland intends 1o sue the company for
violations of the Clean Water Act and the Federal Resource Conservation and Recovery Act,

While hydraulic fracturing offers great promise to increase our nation’s natural gas
production, reduce energy prices, and promote energy independence, we should ensure that we
are able to reap these benefits while ensuring that adequate controls are in place to protect the
health and safety of the American people.

For these reasons, I commend the EPA for coming forward with its draft diesel fuel
guidance, which clarifies existing law. To be clear, it does not impose any new duties on private
parties or state environmental protection agencies.

n addition, I believe we must thoroughly evaluate the human health and environmental
concerns associated with fracking. The robust development of our nation’s natural gas resources
should never contaminate the drinking water we need to survive.

Contact: Ashley Etienne, Communications Director, (202) 226-5181.
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News From Bloomberg

EPA Says Water Near Pennsylvania Frack Site Safe to Drink
By Mark Drajem on May 11, 2012

Tests of water wells in Dimock, Pennsylvania, found none with unsafe levels of contamination tied to
hydraulic fracturing, the U.S. Environmental Protection Agency said after a final round of testing.

The agency, responding to complaints from homeowners about murky water and water that could be
ignited, tested 61 wells, In results released today, it found none of the wells had contamination
exceeding federal safe drinking-water standards. Results at one home had elevated levels of methane,
according to the agency, which doesn’t set maximum limits for the gas.

The EPA, which completed four rounds of tests in Dimock, said it will re~test four wells where earlier
results had found contaminants that were a health risk.

Dimock, where actor Mark Ruffalo delivered bottled water to residents last year, has become a closely
watched community after residents said water was harmed by nearby fracturing, or fracking, by Cabot
Oil & Gas Corp. (COG) (COG) In fracking, water, sand and chemicals are injected into deep shale
formations to crack the rock and free trapped natural gas.

“Cabot is pleased that EPA has now reached the same conclusion of Cabot and state and local
authorities resulting from the collection of more than 10,000 pages of hard data -- that the water in
Dimock meets all regulatory standards,” George Stark, a company spokesman, said in an e-mail.
Contaminants found in the water occur naturally and are not tied to gas drilling, he said.

Methane Levels

Results from the first 11 wells the EPA tested found one with a methane level of 52 parts per million,
which could be explosive, and at least three where methane exceeded the state standard of 7 parts per
million. The agency says methane doesn’t impair the smell, taste or color of water, and the U.S.
doesn’t set a Himit on the gas’s levels.

The EPA found traces of barium, arsenic, oil and manganese, which can be harmful even at low doses,
said Ana Tinsly, a spokesworman for Water Defense, a New York-based group campaigning against
fracking.

“BPA’s own tests have already vindicated the long-standing allegations of water contamination and
clearly shows that the water of the affected residents is unfit for human consumption,” Tinsly said.

1of2 5/31/2012 2:49 PM
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EPA Says Wator Near Pennsylvania Frack Site Safe to Drink - Busin...  hitpi/www.businessweek.com/printer/articles/7221 87type=bloomberg

One third of the wells tested have elevated methane levels,

Methane, the key constituent of natural gas, and fracking gained prominence after a scene in the
Academy Award-nominated documentary “Gasland” in which a resident near a gas-drilling site in
Colorado ignited the water coming out of a tap. State officials later issued a report saying that the gas
was not linked to drilling,

Separately, residents of Dimock suing Cabot are now in settlement talks with the company, said Tate
Kunkle, the residents’ lawyer, He declined to provide further information about those talks.

To contact the reporter on this story: Mark Drajem in Washington at mdrajem@bloomberg.net
To contact the editor responsible for this story: Jon Morgan at jmorgan97@bloomberg.net

@2012 Bloomberg L.P, All Rights Reserved. Made in NYC Ad Choices
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