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THE ROLE OF THE NUCLEAR REGULATORY
COMMISSION IN AMERICA’S ENERGY FUTURE

WEDNESDAY, MAY 4, 2011

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENVIRONMENT AND THE ECONOMY,
JOINT WITH
SUBCOMMITTEE ON ENERGY AND POWER,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittees met, pursuant to call, at 9:38 a.m., in room
2123 of the Rayburn House Office Building, Hon. John Shimkus
(chairman of the Subcommittee on Environment and Economy) pre-
siding.

Members present from Subcommittee on Environment and Econ-
omy: Representatives Shimkus, Murphy, Pitts, Bass, Latta,
McMorris Rodgers, Harper, Cassidy, Gardner, Barton, Upton (ex
og_iciog, Green, Barrow, DeGette, Capps, Dingell, and Waxman (ex
officio).

Members present from Subcommittee on Energy and Power: Rep-
resentatives Whitfield, Walden, Terry, Burgess, Scalise, McKinley,
Pompeo, Griffith, Rush, Inslee, Markey, and Engel.

Other Members present: Frelinghuysen and Simpson.

Staff present: Charlotte Baker, Press Secretary; Michael
Beckerman, Deputy Staff Director; Sean Bonyun, Deputy Commu-
nications Director; Anita Bradley, Senior Policy Advisor to Chair-
man Emeritus; Maryam Brown, Chief Counsel, Energy and Power;
Aaron Cutler, Deputy Policy Director; Andy Duberstein, Special As-
sistant to Chairman Upton; Garrett Golding, Professional Staff
Member, Energy and Power; Dave McCarthy, Chief Counsel, Envi-
ronment/Economy; Katie Novaria, Legislative Clerk; Chris Sarley,
Policy Coordinator, Environment and Economy; Peter Spencer, Pro-
fessional Staff Member, Oversight; Tiffany Benjamin, Democratic
Investigative Counsel; Alison Cassady, Democratic Senior Profes-
sional Staff Member; Greg Dotson, Democratic Energy and Envi-
ronment Staff Director; and Caitlin Haberman, Democratic Policy
Analyst.

Mr. SHIMKUS. I would like to call the hearing to order and try
to move promptly as scheduled. Welcome to the Commissioners. I
also, before I start with my opening statement, I would like to rec-
ognize and acknowledge Congressman Rodney Frelinghuysen from
New Jersey who is the cardinal in the Appropriations Committee,
Energy and Water. He is watching to see if we actually work, so
we will show you that we do a lot of work here, Rodney. Welcome.

o))
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OPENING STATEMENT OF HON. JOHN SHIMKUS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

And now I would like to recognize myself for my 5 minutes. Nu-
clear power is vital to our economy, particularly in my home State
of Illinois, which boasts 11 operating nuclear reactors at six dif-
ferent locations. That is why the Nuclear Regulatory Commission
plays a crucial role in ensuring that we meet our current and fu-
ture energy needs without sacrificing safety or security. Licensings
of new plants and new reactor designs, relicensing existing reactors
and considering the Department of Energy’s application for a li-
cense to develop and operate a repository or storage site for spent
fuel and high-level waste that is away from reactor sites are all
issues that the NRC Commissioners are called upon to weigh and
decide using their best information, judgment, and expertise.

No one wants the NRC to rubber stamp any of these license ap-
plications. We want the NRC instead to give each one the careful
scrutiny that it deserves and only approve the applications that
meet the rigorous safety and security standards that the Commis-
sion itself establishes. But that means we expect the NRC to con-
sider the applications and not just sit on them.

We also expect all Commissioners to be fully engaged in the pol-
icy decisions before the NRC, and right now, we are not convinced
Chairman Jaczko is respecting the roles of his fellow Commis-
sioners as he should. This is deeply concerning to this committee
and should be to the nation as a whole. For any amateur mind
readers out there on or off the Commission, I want to be clear: Do
not read into any of my remarks or questions a preference for a
particular thumbs-up or thumbs-down on any adjudicatory matter
before the Commission.

You Commissioners have the expertise. I only ask that the Com-
mission follow its own established procedures, take up the work
federal law assigns to you, and, when data are in, come to some
explicit and timely resolution. I am not confident we are getting
that today.

With that, I want to welcome all the Commissioners here with
us today and look forward to hearing more details on their indi-
vidual roles and the process for decision making at the Commis-
sion. And I would like to yield my remaining time to my colleague,
Mr. Whitfield from Kentucky.

[The prepared statement of Mr. Shimkus follows:]
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Opening Statement Chairman John Shimkus
The Role of the Nuclear Regulatory Commission in
America’s Energy Future
May 4, 2011

Nuclear power is vital to our economy, particularly in my
home state of Illinois which boasts eleven operating nuclear
reactors at six different locations. That’s why the Nuclear
Regulatory Commission plays a crucial role in ensuring that we
meet our current and future energy needs without sacrificing
safety or security.

Licensing of new plants and new reactor designs, re-
licensing existing reactors, and considering the Department of
Energy’s application for a license to develop and operate a
repository or storage site for spent fuel and high level waste that
is away from reactor sites are all issues that the NRC
Commissioners are called upon to weigh and decide using their
best information, judgment, and expertise.

No one wants the NRC to rubberstamp any of these license
applications. We want the NRC, instead to give each one the
careful scrutiny that it deserves and only approve the
applications that meet the rigorous safety and security standards
that the Commission, itself, establishes.

But that means we expect the NRC to consider the
applications and not just sit on them.
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We also expect all Commissioners to be fully engaged in
the policy decisions before the NRC. And right now we are not
convinced Chairman Jazcko is respecting the roles of his fellow
Commissioners as he should. This is deeply concerning to this
Committee and should be to the Nation as a whole.

For any amateur mind-readers out there -- on or off the
Commission -- I want to be clear: do not read into any of my
remarks or questions a preference for a particular thumbs up or
thumbs down on any adjudicatory matter before the
Commission. You commissioners have the expertise. I only ask
that the Commission follow its own established procedures, take
up the work Federal law assigns you, and, when data are in,
come to some explicit — and timely - resolution. [ am not
confident we are getting that today.

With that I want to welcome all the commissioners here
with us today and look forward to hearing more details on their
individual roles and the process for decision making at the
commission.
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OPENING STATEMENT OF HON. ED WHITFIELD, A REPRESENT-
ATIVE IN CONGRESS FROM THE COMMONWEALTH OF KEN-
TUCKY

Mr. WHITFIELD. Thank you very much, and I also want to wel-
come the Commissioners to be here with us today. We look forward
to your testimony, and all of us are very much concerned about
what has happened in Japan as it relates to nuclear power, and we
recognize that you have a very important role to play in guaran-
teeing the safety as much as possible of the nuclear power plants
in the U.S. so that the American public feels comfortable that we
do have a safe system.

We also recognize that with increasing electric demand in this
country, increasing by 50 percent by the year 2035, nuclear power
is going to have a vital role to play. And as a part of that, how we
get rid of the waste is another important issue.

And so I would like to reiterate what Chairman Shimkus said,
and that is that it is important that some decision be made at the
NRC in a way that all of us clearly understand because when we
have spent billions of dollars on the Yucca Mountain Project, for
example, and then we have contractual obligations with nuclear
power plants that we will get rid of their waste, and they are filing
lawsuits against the government and obtaining judgments against
the government in the billions of dollars, this is an issue that needs
to be resolved in some way.

And so I look forward to hearing your testimony about the proce-
dures used at the agency to deal with significant issues like this.
And although it is not—well, I will yield. The gentleman from
Texas had asked for some time. I yield the remaining time to you.

[The prepared statement of Mr. Whitfield follows:]
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STATEMENT OF THE HONORABLE ED WHITFIELD
CHAIRMAN, SUBCOMMITTEE ON ENERGY AND POWER

“The Role of the Nuclear Regulatory Commission in America’s Energy Future”

1 am very pleased to have the opportunity to hear from the NRC
Commissioners today to discuss this agency’s role in the development of
reliable, affordable electricity in this country.

There is no question the NRC serves the central role of ensuring the safety
and security of the nuclear power plants and nuclear materials necessary for
providing 20% of our nation’s electricity needs — and doing so in a way that
is the gold standard for safety experience.

Nuclear power will be an important part of our energy mix over the coming
decades, but to ensure it remains part of that mix there are challenges that
must be confronted, both on the front end and back end of nuclear
development.

On the back end, we face the challenge of spent nuclear fuel and what to do
about it. Currently, spent fuel produced by our commercial nuclear power
plant fleet is accumulating at 75 sites in 33 states. There are some 65,000
tons of this fuel, growing by 2,000 tons per year, and stored on-site pending
what was to be final disposition at the deep underground repository at Yucca
Mountain, as required by law.

Pulling the plug on the Yucca Mountain development, as the Obama
Administration wants to do, means there is no clear path for final disposition
of the fuel, which means some states that may seek to develop nuclear power
in the future are barred from doing so.

We are already seeing legal settlements between the government and nuclear
power companies because the federal government has not met its obligation
to take possession of the waste. These settlements are in excess of $15
billion and could increase to as much as $50 billion. Of course, we’ve
already spent nearly $15 billion in research behind and development of the
Yucca project and pulling the plug now also wastes all of that money.

My home state of Kentucky and other states like California, Ilinois, and
Connecticut require that the federal government has a means of disposal
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before any new nuclear facilities can be built. For those who support
nuclear power development, uncertainty in the disposal of spent fuel
translates to uncertainty about the development of nuclear power overall.

While the NRC may not be the direct cause of this uncertainty — the Obama
Administration’s policy is - the NRC’s actions will contribute to the
uncertainty one way or another. Beyond open adjudicatory issues, the NRC
has recently taken administrative action to close down its review of Yucca
Mountain, which will deprive the public of the first independent government
assessment of the merits of Yucca Mountain’s construction. That doesn’t
bode well for a nuclear renaissance.

On the front end of nuclear power development, I'm very interested to hear
about whether the NRC can develop and provide more regulatory certainty
in its licensing and re-licensing programs. As in other energy sectors,
regulatory certainty, such as keeping to decision schedules, is essential for
ensuring the investments necessary to develop nuclear energy.

Additionally, I think it is worth reviewing the Commission’s organizational
structure, and whether an agency rightly focused on safety is suitably
structured to also facilitate the advancement of new nuclear generation.

And connected with regulatory certainty, are clear and well developed safety
engineering evaluations. As mentioned, the safety record of NRC is
unparalleled. But recent events in Japan have raised questions in the public’s
mind about how well the NRC does its job. We need to be confident the
NRC is up to the task. I believe the agency is, but scrutiny is helpful to
maintain the public trust.

We do not want to overreact to events based on poor and faulty information
or other political agendas. Nuclear power is critical to this nation. We
should recognize its importance for a growing economy and not lose sight of
the tremendous value a reliable, affordable power supply will mean for the
future health and wealth of the United States.

I yield back the balance of my time.
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Mr. BURGESS. Well, and I thank the chairman for yielding. Last
week, I did join Chairman Shimkus on a trip to Yucca Mountain,
and certainly it was instructive to see the facility where so much
has been invested by the government and private industry. And as
has been stated before, after the events in Japan, the pressing need
for a sustainable, long-term answer to our nuclear fuel storage is
critical.

I recently introduced legislation to encourage ideas for long-term
storage. The Nuclear Used Fuel Prize Act would incentive private
industry to come up with ideas for long-term storage. I hope that
this hearing will highlight the need for legislation similar to this
and ideas that can and will be offered to solve the problem of nu-
clear waste storage so we can move forward to a more sustainable
future with nuclear energy at the forefront of America’s Energy
Arm of Interium. Thank you, Mr. Chairman. I will yield back.

Mr. SHIMKUS. Gentleman yields back his time. The chair now
recognizes the chairman emeritus, if he is ready, Mr. Waxman. The
chair recognizes Mr. Rush for 5 minutes.

OPENING STATEMENT OF HON. BOBBY L. RUSH, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. RusH. Well, I want to thank you, Mr. Chairman, and I want
to thank the Commissioners for being here today. Although the
devastating events that happened in Japan have been swept from
the front pages in recent weeks, and I might add recent days, I can
assure you that my constituents still have a very real concern re-
garding nuclear safety.

In Illinois, we house more nuclear reactors than any state in the
country, and my constituents want to be assured that the NRC
have in place common sense protocols for mitigating risks of nu-
clear disasters, as well as for seniors to safeguard the public in the
event that a disaster occurs.

When I visited the Dresden generating station in northern Illi-
nois back in March, I learned that there were some very important
distinctions in our nuclear safety protocols as compared to Japan.
But there also was some concerns raised that I look forward to ad-
dressing here today.

I was pleased to learn that U.S. nuclear facilities have multiple
backup systems in place including underground and off-site loca-
tions. However, I do have some concerns regarding the placement
of NRC resident inspectors and their closeness, I might add, in lo-
cation in relationship to the facility managers that they are respon-
sible for monitoring.

While inspectors must have access to all key data and have the
appropriate knowledge of the people running these facilities, I want
to make sure that this familiarity does not lead to complacency or
does not in any way cloud their judgment, their integrity, or their
independence.

Additionally, in Illinois, there are remote monitoring systems in
place, both inside and outside the plants, that can quickly identify
irregularities and alert officials in real time, which I believe needs
to be replicated throughout the U.S.

Another issue that will require a national solution is how and
where we store the massive 72,000 tons of spent fuel rods that a
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recent AP report found are located at nuclear reactor facilities
throughout the U.S. I am curious to get your expert opinion on
whether storing these rods in wet pools or dry cast is the safer op-
tion for long-term storage. And should these rods be stored above
ground or in secure underground casts to mitigate risks?

And finally, I also believe we must develop a comprehensive,
long-term solution for storing these spent fuel rods as well as a
plan for secure transportation of these rods when a location is iden-
tified.

While I believe nuclear power must be a vital part of our coun-
try’s overall energy portfolio, we must ensure that we have the best
systems and practices in place to safeguard against an unforeseen
nuclear accident to prevent widespread disaster like that which is
unfolding in Japan. My constituents in Illinois as well as the larger
American public expects us to address these pressing issues. So I
look forward to discussing these issues more in-depth with the
Commissioners during the questioning session. And with that, Mr.
Chairman, I yield back the balance of my time.

Mr. SHIMKUS. Gentleman yields back his time. Chair recognizes
the chairman of the full committee, Chairman Upton, for 5 min-
utes.

OPENING STATEMENT OF HON. FRED UPTON, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. UpTON. Well, thank you, Mr. Chairman. I commend you and
Chairman Whitfield for holding this joint hearing. I certainly wel-
come all the Commissioners who join us this morning and your
able and highly dedicated staff who accompany you today. Despite
your frustrations, you should know that the nation certainly appre-
ciates your service.

NRC must ensure nuclear power plants and other facilities under
its watchful eye are built and operated safely and securely. At the
same time, the NRC must ensure that the entities it regulates can
provide the energy we rely on today and will need tomorrow. Safe-
ty, security, and economic success all depend upon each other.

For more than 30 years, the NRC with its collegial commission
structure has met that challenge fairly consistently. Commissioners
have hailed from both political parties in a wide variety of profes-
sional backgrounds, and the staggered terms have ensured that
there is always a good mix of veteran Commissioners and fresh,
new perspectives to address the many challenging policies used
that the Commission is charged with managing.

These collegial structures has given us confidence that policy de-
cisions made by the Commission, which often have safety and eco-
nomic implications for decades or longer, are not subject to the
passing political winds of a single administrator or even a single
president.

However, I am concerned that the deliberative process necessary
for the NRC to develop its independence and technical judgments
may be breaking down. And that has profound implications for the
public trust in NRC’s policy making.

After a quarter of a century of active involvement in nuclear en-
ergy policy, both oversight and legislation, I have developed an ap-
preciation for the NRC’s independent judgment on important tech-
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nical and safety matters. I have never asked a Commissioner to
vote a particular way, and frankly I would never even suggest that
I could or should influence how you vote on any matter because
that is your job, and I respect your expertise. But as your author-
izing committee chair, I want to know that the trains are running
on time and all crew are on board.

The NRC should appropriately serve as an independent, strong
watchdog, actually a pit bull, to ensure safe nuclear power, should
have all the tools necessary, even one, so that there is no chance
of a Monday morning quarterbacking down the road. But it should
not be so deliberative that it prevents any nuclear development due
to unreasonable cost or delays. The industry needs to know the
rules and when they comply, they are able to move forward.

We also need to constructively deal with long-term nuclear
waste. Simply shutting the doors on an already-spent $12 billion
for Yucca is not acceptable, especially with no other alternative. We
will explore these and other concerns during today’s hearings and
beyond. We will not let up until our oversight duties are fulfilled
and either the Commission convinces us that it is operating the
way the Congress intended, or we change the law to ensure that
it does. And I yield the balance of my time to Mr. Barton.

[The prepared statement of Mr. Upton follows:]
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Statement of the Honorable Fred Upton
Chairman, Committee on Energy & Commerce
May 4,2011
Subcommittees on Environment and the Economy and on Energy & Power
Joint Hearing on
“Nuclear Regulatory Commission and its role in meeting U.S. energy Needs”

M. Chairman, I commend you and Chairman Whitfield for holding this joint hearing.

1 welcome all the Commissioners who join us this morning and your able and highly
dedicated staff who accompany you today. Despite your frustrations, you should know that your
nation appreciates your service.

NRC must ensure nuclear power plants and the other facilities under its watchful eye are
built and operated safely and securely. At the same time, the NRC must ensure the entities it
regulates can provide the energy we rely on today and will need tomorrow. Safety, security, and
economic success all depend on each other.

For more than 30 years the NRC with its collegial Commission structure has met that
challenge fairly consistently. Commissioners have hailed from both political parties and a wide
variety of professional backgrounds. And the staggered terms have ensured there is always a
good mix of veteran Commissioners and fresh new perspectives to address the many challenging
policy issues the Commission is charged with managing.

This collegial structure has given us confidence that policy decisions made by the
Commission, which often have safety and economic implications for decades or longer, are not
subject to the passing political whims of a single Administrator or even a single President.

Until now.

For several months we have observed signs of a Chairman who performs like a one-man
band: excluding rank-and-file Commissioners from important deliberations; defying decisions by
a majority of Commissioners; and taking actions that seem to undercut the Commission’s own
procedural rules.

Anyone who supposes that my concerns are driven by disagreement with policy
outcomes is simply guessing wrong. 1am concerned that the deliberative process necessary for
the NRC to develop its independent and technical judgments may be breaking down. And that
has profound implications for the public trust in NRC’s policymaking.

After a quarter century of active involvement in nuclear energy policy, both oversight and
legislation, T have developed a deep appreciation for the NRC’s independent judgement on
important technical and safety matters. | have never asked a Commissioner to vote a particular
way and, frankly, I would never even suggest that I could or should influence how you vote on
any matter, because that is your job and I respect your expertise. But as your authorizing
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Committee chairman | want to know that the trains are running on time and all crew are on
board.

But [ would be very frustrated as a Commissioner if my participation or access to
information were blocked by a Chairman who insists on doing things his way. Or, if [ were a
member of the Commission’s professional staff, I imagine | would be very discouraged if my
considered judgment on how to carry out Federal law were simply swept under the rug and never
even considered and voted on by the Commissioners, as provided by Federal law and the
Commission’s standing rules.

We'll explore these and other concerns during today’s hearing and beyond. We will not
let up until our oversight duties are fulfilled and either the Commission convinces us that it is
operating the way Congress intended or we change the law to ensure that it does.

Thank you, Mr. Chairman, and I yield back my time.
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OPENING STATEMENT OF HON. JOE BARTON, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. BARTON. Thank you, Mr. Chairman. I want to thank our
Commissioners and the chairman of the NRC for being here today.
As you all know, the NRC has the responsibility to establish and
enforce the safety and security standards for all civilian applica-
tions of nuclear technology. It is a congressionally-mandated mis-
sion. It has to license and regulate the Nation’s civilian use and by-
products, source, and special nuclear materials to ensure the ade-
quate protection of the public health and safety, to promote the
common defense and security of the environment.

To quote some of you, your own Commissioner’s statements, this
is from Commissioner Peter Lyons. “In my view, without the nu-
clear powers industry’s continued perseverance toward adequate
safety and security, nuclear energy will not play a future role, and
our nation will have an immense energy shortfall.” It is my under-
standing that all the Commissioners before us today share that
view.

Commissioner—is it Svinicki? Am I close? Svinicki. You quoted
the Principles of Good Regulation that were issued by the Commis-
sion in 1991, and I quote. “There are fundamental guideposts to en-
suring the quality, correctness, and consistency of our regulatory
activities.” You went on to say that you believe the principles ar-
ticulate the standards by which the regulated community and the
broader public is asked to judge the NRC as a regulator and as an
institution that is charged with ensuring the public trust.

Back in 1982 when I was a White House fellow at the Depart-
ment of Energy, I worked on a bill which became law called the
Nuclear Waste Policy Act 29 years ago. It established procedures
for establishing a permanent underground repository for high-level
nuclear radioactive waste. 1987, as a young congressman, I helped
to amend the NWPA to designate Yucca Mountain as the only site
to be characterized as a permanent repository.

As chairman of this committee back in 2005, I was told in no un-
certain terms that the NRC would fulfill its mission, would look at
that proposed license, and would make a decision in a timely fash-
ion. Yet here we are today in 2011, and that license application is
still pending at the NRC and has not been acted upon in a defini-
tive way. In this member’s opinion, that is simply unacceptable.

I want to thank the Commissioners for being here today but
point out to my friends on the minority side that we have four of
the five here, so it is possible to get people to appear before this
committee. With that, I yield back, Mr. Chairman.

Mr. SHIMKUS. Gentleman yields back his time. The chair now
recognizes Chairman Emeritus Waxman for 5 minutes.

OPENING STATEMENT OF HON. HENRY A. WAXMAN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Mr. WAXMAN. Thank you very much, Mr. Chairman. The mission
of the Nuclear Regulatory Commission is to license and regulate
the Nation’s civilian use of nuclear materials to ensure adequate
protection of public health and safety, to promote the common de-
fense and security, and to protect the environment. Today, we will
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have the opportunity to hear from four of the five NRC Commis-
sioners about their efforts to carry out this mission.

It is an important time for NRC and for America’s nuclear en-
ergy industry. First, the Nation’s fleet of reactors is proposed to
grow. Utilities have submitted license applications to NRC to build
26 new nuclear reactors.

Second, America’s strategy for storing nuclear waste is at a
crossroads. The president has determined that the Yucca Mountain
Facility is not workable and has created a blue-ribbon commission
to review alternatives for storing, processing, and disposing of
spent nuclear fuel and nuclear waste, and that report is due out
next summer. It will help guide us on how to use 21st century tech-
nology to safely store the country’s nuclear waste.

And third, the world is facing the most serious nuclear disaster
in decades. NRC is continuing to review the safety of American nu-
clear reactors in light of what happened at the Fukushima Power
Plant in Japan. It is too soon to say with certainty what caused the
accident in Japan and what role, if any, lax regulatory oversight
of the industry played in the catastrophe.

Here in the United States, we are not immune to catastrophic
events resulting from regulatory failures as we saw with the 2008
financial collapse and the BP oil spill. It is our duty to learn les-
sons from the Fukushima disaster and close any gaps in our over-
sight of America’s nuclear fleet.

Mr. Chairman, I thank you for holding this hearing. The com-
mittee needs to be performing regular oversight hearings such as
this one, and I look forward to the testimony from today’s wit-
nesses. And I welcome them today at this hearing. Yield back the
balance of my time.

Mr. SHIMKUS. Gentleman yields back his time. Now again I
would like to welcome the Commissioners. As Chairman Emeritus
Waxman said, we have four of the five. One is traveling overseas,
so that is why we don’t have them all. And the history of many
members of this committee, we probably haven’t had the NRC
Commissioners here for over a decade. It is timely that we do it,
but we actually put this in place prior to the Japan event. We were
planning to have you all here. We are glad that you are here.

It is my understanding that one opening statement will be made
by the Commissioner, and then we will then go into our 5-minute
questions.

The comment is that the submitted statement for the record was
a Commission-reported submission. Then everybody else will have
a chance to make oral remarks. So with that, I would like to recog-
nize Chairman Jaczko for 5 minutes.
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STATEMENTS OF GREGORY B. JACZKO, CHAIRMAN, NUCLEAR
REGULATORY COMMISSION; KRISTINE L. SVINICKI, COMMIS-
SIONER, NUCLEAR REGULATORY COMMISSION; WILLIAM D.
MAGWOOD, 1V, COMMISSIONER, NUCLEAR REGULATORY
COMMISSION; AND WILLIAM C. OSTENDORFF, COMMIS-
SIONER, NUCLEAR REGULATORY COMMISSION

STATEMENT OF GREGORY B. JACZKO

Mr. Jaczko. Well, thank you, Mr. Chairman, Ranking Member
Rush and members of the subcommittee.

Mr. SHIMKUS. Chairman Jaczko, check the microphone again.
Make sure it is pulled close.

Mr. JAaczko. Is it on now?

Mr. SHIMKUS. Yes, sir.

Mr. JAaczko. I will start again. Mr. Chairman, Ranking Member
Rush, members of the subcommittees, the chairman and ranking
members of the full committee, my colleagues and I are honored to
appear before you today on behalf of the U.S. Nuclear Regulatory
Commission. As Chairman Shimkus indicated, Commissioner
Apostolakis is unable to be here because of travel, and he asked me
to convey his regrets that he was not able to attend today.

For the first time since 2007, the Commission is operating with
five members, and I am grateful for my colleagues for their experi-
ence and expertise that they have brought to our discussions and
deliberations.

Since I previously testified before you, I have traveled to Japan
to convey a message of support and cooperation on behalf of the
agency to our counterparts there. While meeting the demands of
the Japan situation, our staff has also remained focused on our es-
sential safety and security mission, and I want to recognize their
tireless efforts and dedication. We are very proud of their work.

The NRC continues to characterize the status of the Fukushima
site as static. While we have not seen or predicted any new signifi-
cant safety challenges, we have only seen incremental improve-
ments towards stabilizing the reactors and spent fuel poles.

Given the devastating conditions at the site due to the earth-
quake, tsunami, and hydrogen explosions, progress, while being
made, is very challenging as important equipment and structures
were either damaged or destroyed in the event or are not accessible
due to high radiation fields. The government of Japan and the nu-
clear industry are providing significant resources and expertise to
address the situation, and we will continue to provide support as
needed.

Our agency has a responsibility to the American people to under-
take a systematic and methodical review of the safety of our do-
mestic facilities in light of the natural disaster and the resulting
nuclear situation in Japan. This review must be coupled with a
sense of urgency, however, as there are likely lessons to be learned
and changes we will need to make.

On March 21, my colleagues on the Commission and I estab-
lished a senior level agency task force to conduct a comprehensive
review of our processes and regulations to determine whether the
agency should make additional improvements to our regulatory
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system. This review will be conducted in both the short-term and
the longer-term timeframe.

NRC’s primary responsibility is ultimately to ensure the ade-
quate protection of the public health and safety of the American
people. Review of the current Japan information combined with our
ongoing inspection and licensing oversight gives us confidence that
the U.S. plants continue to operate safely. In the meantime, there
has been no reduction in the licensing or oversight function of the
NRC as it relates to any of our U.S. licensees.

I would like to turn briefly to the recent accomplishments and fu-
ture challenges of the agency. As a relatively small, independent
federal agency with approximately 4,000 staff, we play a critical
role in protecting the American people and the environment. We
currently license, inspect, and assess the performance of 104 oper-
ating power plants as well as many fuel cycle facilities and re-
search and test reactors. Furthermore, nuclear materials are in use
at thousands of hospitals, universities, and other locations around
the country. In each of these, users present different challenges for
the NRC and requires that the NRC develop and sustain a diverse
array of regulatory capabilities.

The past year has been a challenging time. In 2010, we saw an
increase in the number of automatic SCRAMS for a second con-
secutive year. At the current time, three plants still remain in col-
umn three of the reactor oversight process action metric, which is
our primary tool for providing oversight and information about
oversight of the facilities.

We have also seen challenges with human performance and ma-
terial degradation, incidents that have been made more significant
than we have seen in some time. Recent events serve as a vivid re-
minder that we cannot become complacent and that we have not
encountered all the different types of natural occurrences, equip-
ment failures, and human performance deficiencies that could im-
pact safety.

Over the past year, the agency has made significant progress on
a number of long-standing issues. The Commission revised and fi-
nalized the waste confidence rule, providing a measure of certainty
in an important and high visibility area. The NRC has also re-
cently taken steps towards closing out long-standing safety issues
involving fire protection and containment sump issues known as
GSI 191.

At the same time, we have proceeded with a number of new reac-
tor issues, including moving to public comment the ABWR and the
AP1000 design certification amendments as well as making signifi-
cant progress on the ASBWR design certification, also moving that
to public comment, high tech maintenance and new reactor risk
metrics. In other areas, our staff lead the inter-agency radiation
source protection and security task force. The agency completed a
comprehensive review of its enforcement policy, and we have made
substantial progress in evaluating and enhancing our alternative
dispute resolution program.

And in keeping with our historic commitment to openness and
transparency, the NRC implemented the president’s open govern-
ment directive, adding new tools to strengthen and broaden public
input and engagement.
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Currently the NRC is actively reviewing 12 combined license ap-
plications to construct and operate new nuclear power reactors.
Five different designs are referenced in these applications, and the
NRC is currently reviewing the design applications for certification
or amendment.

The NRC is also performing safety security and environmental
reviews of facility applications of uranium deconversion facility ap-
plication and applications for new uranium recovery facilities. And
as early as late summer, the Commission may conduct the first
mandatory hearing on new reactor licenses since the 1970s. As we
all know, issues related to Yucca Mountain have garnered consider-
able attention in recent months. The 2011 appropriations bill has
been signed into law, and it provides $10 million for the NRC staff
to complete the effort, to thoroughly document the staff’s technical
review, and preserve as appropriate for publication and public use.

Mr. Chairman, Ranking Members Rush and Green, and members
of the subcommittees, this concludes my formal testimony today.
On behalf of the Commission, thank you for the opportunity to ap-
pear before you, and we will be pleased, and I will certainly be
pleased to answer any questions you may have. Thank you.

[The prepared statement of Mr. Jaczko follows:]
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STATEMENT
BY GREGORY B. JACZKO, CHAIRMAN
UNITED STATES NUCLEAR REGULATORY COMMISSION
TO THE
HOUSE COMMITTEE ON ENERGY AND COMMERCE
SUBCOMMITTEES ON ENERGY AND POWER, ENVIRONMENT AND THE ECONOMY
MAY 4, 2011

Mr. Chairmen, Ranking Members Rush and Green, and Members of the Subcommittees,
my colleagues and | are honored to. appear before you today on behalf of the United States
Nuclear Regulatory Commission (NRC). Commissioner Apostolakis has asked me to convey
his regrets that he was not able to attend today. For the first time since 2007, the Commission
is operating at full strength, with five members. | am grateful to my colleagues for the
experience and expertise they have brought to our discussions, as well as the initiative and

leadership they have shown throughout the time they have been on the Commission.
Today | would like to first provide an update on the Japan situation and the NRC's
response to that tragedy, and then move into an overview of the NRC — our recent

accomplishments and the challenges that lie ahead of us.

Update Related to Events in Japan, and NRC Response

Since | previously testified before you, | traveled to Japan to convey a message of
support and cooperation to our Japanese counterparts there and to assess the situation. | also
met with senior Japanese government and TEPCO officials, and consulted with our NRC team
of experts who were sent to Japan as part of our assistance effort. Approximately a dozen NRC
staff remain in Japan,; our staff at headquarters continues to support them around the clock from

our NRC Operations Center.
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While meeting the demands of the Japan situation, | want to assure you that our staff
has remained focused on our essential safety and security mission. | want to recognize their
tireless efforts and their critical contributions to the U.S. response. In spite of the evolving
situation, the long hours, and the intensity of efforts, staff has approached their responsibilities

with dedication, determination, and professionalism, and we are incredibly proud of their efforts.

The NRC continues to characterize the status of the Fukushima site as static — meaning
that while we have not seen or predicted any new significant challenges to safety at the site, we
have only seen incremental improvements towards stabilizing the reactors and spent fuel pools.
Given the devastating conditions at the site due to the earthquake, tsunami, and hydrogen
explosions, progress at the site, while being made, is very challenging as important equipment
and structures were either damaged or destroyed in the event, or are not accessible due to high
radiation fields. The Government of Japan and the nuclear industry are providing significant
resources and expertise to address the situation, and we will continue to provide support as

needed.

The NRC has taken advantage of the lessons learned from previous operating
experience to implement a program of continuous improvement for the U.S. reactor fleet. We
have learned from experience across a wide range of situations, including most significantly, the

Three Mile Island accident in 1979, as well as the events of September 11, 2001.

Our program of continuous improvement, based on operating experience, will now
include evaluation of the significant events in Japan and what we can learn from them. We
already have begun enhancing inspection activities through temporary instructions to our

inspection staff, including the resident inspectors and the region-based inspectors in our four

2
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Regional offices, to look at licensees' readiness to deal with both the design-basis accidents

and the beyond-design-basis accidents.

The NRC also issued an information notice to licensees to make them aware of the
events in Japan, and to remind them of the regulations and guidance for ensuring the capability
to mitigate conditions that result from severe accidents, including the loss of significant

operational and safety systems.

Licensees are verifying the capability to mitigate a total loss of AC electric power to the
nuclear plant. They also are verifying the capability to mitigate problems associated with
flooding and the resulting impact on systems both inside and outside of the plant. Aiso,
licensees are confirming the equipment that is needed for the potential loss of equipment due to
seismic events is appropriate for the site, because each site has its own unique seismic profile.
The information that we gather from this inspection will be used for additional evaluation of the
industry's readiness for similar events, and will aid in our understanding of whether additional

regulatory actions may need to be taken in the near term.

Along with our confidence in the safety of U.S. nuclear power plants, our agency has a
responsibility to the American people to undertake a systematic and methodical review of the
safety of domestic facilities, in light of the natural disaster and the resulting nuclear situation in

Japan.

Examining all available information is an essential part of the effort to analyze the event
and understand its impact on Japan and its implications for the United States. Our focus is

always on keeping nuclear piants and radioactive materials in this country safe and secure.
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On Monday, March 21, my colleagues on the Commission and | met to review the status
of the situation in Japan and identify the steps needed to conduct that review. We subsequently
decided to establish a senior level agency task force to conduct a comprehensive review of our
processes and regulations to determine whether the agency should make additional
improvements to our regulatory system, and to make recommendations to the Commission for

its policy direction.

The review is being conducted in both a short-term and a longer-term timeframe. The
short-term review has already begun, and the task force will brief the Commission at 30 days,
60 days, and 90 days, to identify potential or preliminary near-term operational or regulatory
issues that may need to be addressed. The NRC will begin the longer-term review as soon as
we have more complete information and understanding of the events in Japan. The
Commission will hold a public meeting on May 12" to receive the Task Force’s 30-day status

update, and will meet again on June 16" and July 18th.

The longer-term review will evaluate all technical and policy issues related to the event
to identify if additional potential research, generic issues, changes to the reactor oversight
process, rulemakings, and adjustments to the regulatory framework warrant action by the
NRC. We also expect to evaluate potential interagency issues, such as emergency
preparedness, and examine the applicability of any lessons learned to non-operating reactors
and materials licensees. We expect to seek input from all key stakeholders during this
process. A report with appropriate recommendations will be provided to the Commission
within 6 months of the start of this evaluation. Both the 90-day and the longer-term final

reports will be made publicly available. The final report will be reviewed by the ACRS.

I want to reiterate that we continue to make our domestic responsibilities for ficensing
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and oversight of the U.8. licensees our top priority. We continue to gather the information
necessary to take a comprehensive look at the events in Japan and their lessons for us. Based
on these efforts, we will take all appropriate actions necessary to ensure the continuing safety of

the American people.

The NRC’s primary responsibility is to ensure the adequate protection of the public
health and safety of the American people. Review of the Japan information, combined with our
ongoing inspection and licensing oversight, gives us confidence that the U.S. plants continue to
operate safely. There has been no reduction in the licensing or oversight function of the NRC

as it relates to any of the U.S. licensees.

Our agency has a long history of conservative regulatory decision-making. We have
been using risk insights to help inform our regulatory process, and, for more than 35 years of
civilian nuclear power in this country, we have never stopped requiring improvements to plant

designs and operations as we learn from operating experience.

Recent Accomplishments and Future Challenges

I would now like to turn to the recent accomplishments and future challenges of the
agency. The NRC is a relatively small, independent Federal agency, with approximately 4000
staff, but we play a critically important role in protecting the American people and the

environment,

Our mission entails broad responsibilities. The NRC currently licenses, inspects, and
assesses the performance of 104 operating nuclear power plants, as well as fuel cycle facilities
and research and test reactors. Furthermore, nuclear materials are in use at thousands of
hospitals, universities, and other locations around the country. Each of these facilities and

materials users presents different challenges and requires that the NRC develop and sustain a
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diverse array of regulatory capabilities. The safety and security of these facilities and materials

is, and always will be, our number one priority.

The NRC's strategic goal for safety is to ensure adequate protection of public health and
safety and the environment. The agency’s safety program objectives are to prevent the
occurrence of any nuclear reactor accidents, inadvertent criticality events, acute radiation
exposures resulting in fatalities, significant releases of radioactive materials and significant
adverse environmental impacts. The NRC’s strategic goal for security is to ensure adequate
protection in the secure use and management of radioactive materials. The security program
objective is to prevent any instances in which licensed radioactive materials are used in a

hostile manner in the United States.

Meeting our critical safety mission would not be possible without the hard work of the
NRC staff. We have at least two inspectors who work full-time at every operating nuclear power
plant in the country, and we are proud to have world-class scientists, engineers, and other

professionals representing a broad array of disciplines.

At a time when the work of the federal government and federal employees is under
scrutiny, there is no doubt in my mind about the dedication and professionalism of the women
and men who work at the NRC. Whether at our Rockville headquarters, in one of the regions, at
the technical training center, or in a telecommute location — whether a technical reviewer,
inspector, manager, administrative professional or one of the many other disciplines that make
up our staff — our staff is committed each day to protecting public health and safety and the
environment. Their hard work and dedication are a continual inspiration. And the way they go

about their work is a constant reminder that safety is something that we can ali agree on.
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The past year has been a challenging time. In 2010, we saw an increase in the number
of automatic scrams for a second consecutive year, and at the current time, three plants still
remain in Column 3 of the Reactor Oversight Process (ROP) Action Matrix. These plants are

subject to increased NRC inspection oversight because of performance deficiencies.

We also have seen challenges with human performance and material degradation —
incidents that have been more significant than have been seen in some time. For example, one
of the most significant inspection findings last year identified fire protection, safety culture, and
poor operator performance as major contributors to a significant plant event. Recent events,
including the tragic experience in Japan, serve as a vivid reminder to the industry and to the
agency that we cannot become complacent and that we have not encountered all the different
types of natural occurrences, equipment failures, and human performance deficiencies that

could impact safety.

Over the past year, the agency has made significant progress on a number of long-
standing issues. This effort has been accomplished through increased interactions with a broad
spectrum of stakeholders including academics, public interest groups, vendors, licensees,

Congress, and the States. | would like to highlight just a few of these successes.

| am pleased to report that the Commission revised and finalized the Waste Confidence
rule, providing a measure of certainty in an important and high-visibility area. We believe the
Waste Confidence Rule has a solid legal foundation that is clearly explained in the
Commission’s decision and is in full accord with earlier court decisions interpreting the
Commission’s obligations under NEPA. The Commission found that, if necessary, spent fuel
generated in any reactor can be stored safety and without significant environmental impact for
at least 60 years beyond the licensed life for operation.

7
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in addition to this important rulemaking, the NRC has also recently taken steps towards
closing out long-standing safety issues like fire protection and the containment sump issue
known as GSI-191. By definitively resolving these issues, we will be in an even stronger
position to move forward on other existing priorities and proactively plan for emerging issues. |
have focused on two issues | believe are important — fire protection and GSI-181. There are
others, however — submerged cables, updated seismic hazards, and spent fuel pool criticality —
to name just a few. These are examples of issues we need to focus on today in order to ensure

that they do not become the long-standing issues of tomorrow.

At the same time, we have proceeded with a number of new reactor issues, including
moving to public comment the ABWR and AP1000 design certification amendments, as well as
significant progress on the ESBWR design certification, ITAAC maintenance, and new reactor
risk metrics. Whether ensuring that the right testing is performed to determine the in-vessel
effects of debris generation in a loss of coolant accident, or the appropriate ductility
requirements were satisfied for the shield building, the work in this area has been done with the

focus first and foremost on safety.

In the past year, our staff has accomplished impressive work in leading the interagency
Radiation Source Protection and Security Task Force. The Task Force’s 2010 Report to the
President and Congress outlined the steps taken since 2006 to enhance source security and
provided recommendations on how to make additional progress in this area. The agency also
completed a comprehensive revision of its Enforcement Policy, one of the agency’s key tools for
ensuring compliance with our regulations. We also made substantial progress in evaluating our
Alternative Dispute Resolution enforcement program and initiating enhancements that will
ensure that we use it judiciously, consistently, and as openly as possible.

8
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In keeping with our historic commitment to openness and transparency, the NRC moved
forward with implementing the President's Open Government Directive, adding new tools to
strengthen and broaden public input and engagement. These types of efforts will ensure that the
NRC remains an effective safety regulator and that our nation's nuclear safety record remains

strong.

We are pleased that the international community recognizes the fine work done by the
NRC. During the last year, an Integrated Regulatory Review Service (IRRS) mission was
completed at the NRC. This is the first time the NRC has hosted such a mission, and | believe it

provided an invaluable exchange of best regulatory practices.

We are proud of our strong track record and its recognition by the international
community. It is important, however, that we not rest upon our past successes but rather
strengthen our commitment to continuous improvement. That has long been a defining value of
the NRC and a key to our success in meeting our important safety mission. We have a
responsibility to the public to always try to do better — whether by planning, prioritizing and
communicating better to allow for more timely implementation of agency actions by licensees, or

speaking in simpler language to facilitate stakeholder participation in agency decisions.

We also, however, have an additional imperative, in light of the prevailing budgetary
climate and the strong desire by many to see federal agencies do more with less.
Consequently; the agency must continue focusing on the critical task of how to make the most
efficient and effective use of our funds. The NRC must be in the strongest possible position to

efficiently and effectively use our financial resources to meet our mission.
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In accordance with the Government Performance and Results Act, the NRC is working
to improve our strategic planning and annual performance plans in order to achieve greater
alignment of goals and performance across the agency. As part of the NRC's efforts to build a
Strategic Acquisition Program, we are taking steps to ensure agency contracting initiatives are
implemented in a more timely and efficient manner. We have resources dedicated to other
business process improvements including Transforming Assets into Business Solutions (TABS),
a task force focused on identifying the most efficient, effective, and cost-conscious manner for

the NRC to accomplish its corporate support functions.

These initiatives allow us to fully heet our safety and security responsibilities while also
effectively reviewing applications associated with a renewed interest in the construction of new
nuclear power plants and applications to construct and operate facilities that are part of the
nuclear fuel cycle. The NRC is actively reviewing 12 combined applications to construct and
operate new nuclear power reactors. Five different reactor designs are referenced in these
applications; the NRC is currently reviewing the design applications for certification or
amendments. If these design certifications or amendments are approved, they will be available
to be referenced in future COL applications, and thereby make those reviews more
straightforward. The NRC is also performing safety, security, and environmental reviews of
facility applications, a uranium deconversion facility application, and applications for new

uranium recovery facilities.

Although there is a substantial workload and considerable challenges facing the agency,
| am confident the NRC's leadership team is up to the task. | believe these efforts will be
enhanced by our investments in our physical infrastructure, including the current construction of
an additional building at our Rockville, MD headquarters. We expect the addition of Three White
Flint North to improve and strengthen communications and coordination throughout the agency.

10
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While the agency staff continues their focus on the safety and security of existing
facilities, much of the Commission's focus and effort in the coming year will be centered around
the policy issues associated with the infrastructure.and decision-making related to new reactor

activity and a possible new direction for spent fuel management for the nation.

One of the regulatory areas in which we have seen the most dramatic developments in
recent years concerns the heightened interest in new reactors. Due to the staff's hard work and
the applicants’ responsiveness, there has been significant progress over the past year on both
design certification and COL applications. In fact, as early as late summer, the Commission may
conduct the first mandatory hearings on new reactor licenses since the 1970s. This will mark the
first time that the Commission, rather than the licensing boards, conducts the mandatory
hearings required by the Atomic Energy Act. To ensure that we conduct open, fair, and efficient
hearings, the Commission has been working to develop procedures that will focus our attention
on the most safety-significant issues. Our goal is to serve as an effective check on the staff's
work without needlessly replicating what they have done. But even as we approach the finish
line on a decision related to the first new reactor COLs, we have a number of other emerging

issues that may significantly alter our regulatory landscape.

Among the most dynamic and rapidly evolving areas is the development of small
modular reactors. Just a few years ago, these projects remained largely conceptual. Today,
they have advanced to the point that the agency anticipates receiving the first SMR design
certification application as early as next year. Work is already underway to resolve important
technical, licensing, and policy issues related to SMRs. The agency has plans to publish a
proposed rulemaking establishing a variable annual fee structure for small and medium-sized
reactors. Additionally, the Commission will be exploring policy options related to SMRs. Atthe

R
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Commission’s direction, the staff has also undertaken a broader review of the licensing process

to develop risk-informed approaches for reviewing SMR applications.

In considering potential rule changes in this area and others, the agency has to ensure
that we make the best use of the time and resources we dedicate to these efforts. Rulemaking
is an important agency responsibility; we expect our licensees and stakeholders to actively
participate and contribute meaningfully to the process. If that happens, the agency will be in the
best possible position to weigh diverse stakeholder views, work through possible concerns, and

definitively resolve policy questions.

| have no doubt that we are up to the challenge of addressing the significant policy
issues ahead of us. One such issue concerns our approach towards regulating interim and
extended spent fuel storage. As part of our Waste Confidence decision, the Commission
initiated a comprehensive review of this regulatory framework. This multi-year effort will (1)
identify near-term regulatory improvements to current licensing, inspection, and enforcement
programs; (2) enhance the technical and regulatory basis for extended storage and
transportation; and (3) identify long-term policy changes needed to ensure safe extended
storage and transportation. As the question of permanent disposal is for the Congress or the
courts to decide, the Commission has been clear that it was neither assuming nor endorsing

indefinite, onsite storage by ordering these actions.

As we all know, issues related to Yucca Mountain have garnered considerable attention
in recent months. The 2011 appropriations bill has been signed into law, and provides $10
million for the NRC staff to complete the effort to thoroughly document the staff's technical

review and preserve it as appropriate for publication and public use.
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As | hope my testimony has made clear, the NRC has had a very productive past year,
and it has a very full agenda for the year ahead. There will be significant technical and policy
decisions that the agency will have to work through, and the findings and recommendations of
the Japan Task Force will be high priorities for our aftention and response. All of these issues
will elicit a broad range of viewpoints, both inside and outside the agency. That type of debate is
healthy and productive, and helps to ensure that we reach the best decisions for nuclear safety.
in the midst of these debates, however, it's important that we do not lose sight of the ground we
share and of our ability to bridge whatever differences there are through our common

commitment to safety.

The development of the NRC’s Safety Culture Policy Statement in recent years is a
testament to that common ground and commitment to safety. When the Commission initiated
the process to develop this Policy Statement more than three years ago, many people thought
that there were too many stakeholders, with too many different perspectives, to aliow for
meaningful agreement or progress. | doubt if anyone could have anticipated the broad spectrum
of stakeholders — from our licensees to some of their strongest critics — who today actively

support the Policy Statement.

It is important to build public confidence in the agency and its decisions, even if there is
not always public agreement or acceptance. The process of develaping the Safety Culture
Policy Statement has demonstrated that we can go beyond public confidence and gain public
acceptance even on a highly controversial issue like safety culture. It demonstrates that it's
possible, if we go about our work in the right way — by proactively engaging the public and our
stakeholders at an early stage, and by involving them in a way that gives them a sense of
ownership over the process and its ultimate decisions. The Safety Culture Policy Statement
should remain an enduring symbaol of our shared commitment to nuclear safety and an example

13
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of how the NRC can draw strength from that shared spirit to bridge differences and build

consensus in order to enhance safety.

Mr. Chairmen, Ranking Members Rush and Green, and Members of the Subcommittees,
this concludes my formal testimony today. On behalf of the Commission, thank you for the
opportunity to appear before you. We look forward to continuing to work with you to advance
the NRC'’s important safety mission. We would be pleased to respond to any questions that you

may have. Thank you.

14
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Mr. WHITFIELD [presiding]. Well, Chairman Jaczko, thank you
very much for your statement, and we certainly want to give the
other Commissioners the opportunity to make any remarks that
they may like. So, Commissioner Svinicki, I will recognize you for
up to 5 minutes.

STATEMENT OF KRISTINE L. SVINICKI

Ms. SviNickl. Thank you, Chairman Whitfield, Ranking Mem-
bers Green and Rush, and members of the subcommittees for the
opportunity to appear before you today. I appreciate that you have
granted me a few minutes to express some individual perspectives
as a member of the Commission regarding NRC’s role in the impor-
tant energy issues before your subcommittees. Chairman Jaczko
has addressed the breadth of the NRC’s ongoing activities in the
written statement he has submitted on behalf of the Commission.

The events at Fukushima in Japan are a sober reminder that nu-
clear technology is unique, and, as I have heard so many of my col-
leagues say since these events, it requires a total, absolute, and un-
gvavering commitment to nuclear safety and our professional con-

uct.

The NRC has initiated a systematic review of these events while
maintaining its focus on the safety and security of nuclear mate-
rials and facilities here in the U.S. The NRC staff continues its
work as well on the many routine licensing, rule-making and in-
spection activities before the agency.

We appear before you today as a commission. In my 3 years of
service as an NRC Commissioner, I have come to believe that the
Congress was quite deliberate in creating a commission structure
atop the NRC, given the complexity of the issues expected to be ad-
dressed by the agency, and that commissions are not created for
the purpose of fostering unanimity of opinion. Rather, I believe
that Congress intends that the push and pull of diverse views on
any such small, deliberative body, such as ours, will hopefully re-
sult in outcomes that have been examined from different angles,
tested through debate and argument, and are stronger as a result.

One such issue before the Commission now and under review by
this committee is Yucca Mountain. Since October of last year, I
have been public in my disagreement with the chairman’s direction
to begin the closeout of the NRC’s technical review of the Yucca
Mountain licensing application under the terms of the continuing
resolution, particularly while an adjudicatory appeal related to the
secretary of energy’s request to withdraw the application is pend-
ing unresolved before the Commission itself.

I cast my vote in that adjudicatory appeal on August 25, 2010.
The vote I cast was based on thorough study and review of the un-
derlying record, including the licensing’s board decision as well as
the substantial briefs filed before the Commission by parties to the
proceeding. I have a strong conviction for the position I have taken,
and I have not altered my judgment since that time. The Commis-
sion has failed to complete final agency action on this matter. Nev-
ertheless, I stand ready to do my part at any time to bring this
matter to conclusion.

The Yucca Mountain issue is one of many currently before the
NRC. As I anticipate this hearing will make clear, the NRC has an
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important and decisive role to play in America’s energy future. The
ability of NRC to perform this role is an appropriate area of scru-
tiny as your subcommittees debate the agency policies of the coun-
try now and into the future.

In my personal experience, I have found the NRC to be an orga-
nization of extremely dedicates safety professionals who are ever
mindful of their important obligations to the nation. My objective
each day is to be the kind of Commissioner they deserve. Thank
you again for this opportunity, and I look forward to answering
your questions.

Mr. SHIMKUS. Thank you. And now the chair would like to recog-
nize Mr. Magwood for 5 minutes.

STATEMENT OF WILLIAM D. MAGWOOD

Mr. MaAGwooOD. Thank you, Chairman Shimkus, Chairman
Whitfield, Ranking Members Rush and Green, and members of
both subcommittees for providing us an opportunity to speak with
you today. The timing of today’s hearing is apt as there are many
issues facing the Commission and facing the Nation as a whole.

Clearly most of the attention in recent weeks has been focused
on the events in Japan since the devastating earthquake and tsu-
nami of March 11. These natural disasters have caused immense
destruction, and in their wake, some 25,000 people are dead or
missing and 300,000 have lost their homes. As a friend to Japan,
I continue to share the sorrow of the Japanese people.

For the NRC, the significant damage suffered by the Fukushima
Daiichi Nuclear Plant has garnered our attention for nearly 2
months. This damage has had significant impacts on the lives of
many people in Japan and on the environment around the planet.
Watching these events unfold from far has been both very sad and
very sobering.

In my years as an NRC Commissioner, I have been continually
impressed with the professionalism and commitment of the NRC
staff. The staff’s response to the events in Japan has provided just
one more example. Within hours of hearing about the situation at
the nuclear plant in Japan, the NRC staff again volunteered to
travel to that country to provide whatever assistance might be pos-
sible. Within a few days, there were 11 NRC experts on the ground
in Japan. Many other staffed the agency’s operations center around
the clock, and others answered public call-in lines.

Meanwhile, during all this activity, most of the staff remained fo-
cused on their primary mission of protecting the health and safety
of the American people. This country should be proud to have peo-
ple like that serving in their interests.

While I believe the prospect of a truly catastrophic event has
largely passed, Japan faces a long, difficult task to address the haz-
ards presented by this damaged facility. Japan also faces a very
tough challenge in fully absorbing the lessons learned from these
events, just as we had to learn from Three Mile Island.

I encourage my friends in Japan to examine every detail of the
events associated with the Fukushima Daiichi Plant in a relentless,
unblinking, and transparent manner, and to make any changes
that such a review may prompt.



34

I am convinced that U.S. nuclear plants continue to operate safe-
ly. I also believe that many physical and operational improvements,
implemented over the years, including those made after the ter-
rorist attacks of September 11, 2001 provide important capabilities
that will help ensure the safety of U.S. plants under many adverse
conditions. While I believe that most of the lessons learned must
be learned by Japan, it is clear that this Commission would be re-
miss if it did not review the events of Fukushima to determine
what lessons, if any, can be applied to their operations here in the
United States.

As you have already heard, the Commission has approved the
formation of an expert task force to consider what lessons can be
learned from the situation in Japan. In addition, I have been
pleased to see that U.S. nuclear industry, which I should note has
also provided substantial support to our colleagues in Japan, has
also established a steering committee to coordinate their review of
the events in Japan and consider what changes might be made.

While it is important that we study the details of how events un-
folded at Fukushima, it is my view that we must also assure that
the safety forest is not obscured by technical trees. While many
questions remain about what transpired at the Fukushima Daiichi
plant, some lessons are being learned right now by simply con-
cerning probing questions about current practices in the U.S. that
are prompted by those events.

Perhaps the largest lesson I have learned from this event has
been that nature will often present us with challenges that exceed
even our most conservative expectations. Given that, we must place
as much attention on how we recover and mitigate disasters as we
place on how to resist them in the first place.

As the United States assesses the events of Fukushima, I believe
that America’s independent regulators are well suited to evaluate
and respond to the lessons we will learn. I also believe that our
Commission structure will serve us well as it has for many years.
The Commission structure both reflects a broad policy direction of
the elected government and preserves the vital independence and
credibility of the technical work for the agency.

Our structure also has the development of a highly professional
technical staff and very stable long-term planning, both of which
are much more difficult to achieve in the standard agency govern-
ment’s model. I have noted in the past the other federal agencies
might benefit from such a structure.

Therefore, we need responsible individuals in government, in-
cluding members of this agency’s congressional oversight commit-
tees, to protect the NRC’s independence and guard against any ero-
sion. Given the fluid future, it may be appropriate to seek ways to
bolster NRC’s independent status. Congress, if it wishes to main-
tain an independent NRC, may consider an update to our organic
legislation and Energy Reorganization Act.

Congress may also find that it is time to provide additional clar-
ity regarding the operation of the Commission itself. While I be-
lieve that Congress’s expectations associated with the Commission’s
roles and responsibilities are well-documented in the legislation, I
think it could be enhanced further.
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I also think it would enhance the organization if Congress would
provide additional guidance regarding the responsibilities and au-
thorities of various elements of senior staff, independent of the
Commission.

Finally I would like to thank the subcommittee for the long and
effective oversight of the NRC. You supported the agency’s growth
in recent years as we prepared for the development of new nuclear
technologies and projects. You have also supported our efforts to
encourage nuclear technology education.

As my tenure as Commissioner continues, I look forward to work-
ing with you to further enhance the working of the NRC as we con-
tinue our singular mission to protect the health, safety, and secu-
rity of the American people. Thank you.

Mr. SHIMKUS. Thank you. The chair now recognizes Commis-
sioner Ostendorff for 5 minutes.

STATEMENT OF WILLIAM C. OSTENDORFF

Mr. OSTENDORFF. Thank you, Chairman Shimkus, Chairman
Whitfield, and Ranking Members Rush and Green. I appreciate the
opportunity to be before you today. I also appreciate this commit-
tee’s and the subcommittee’s interest in the role of nuclear energy
in our country’s energy future.

I have been a Commissioner for just over 1 year. In that time,
I have gained a deeper understanding of the NRC’s licensing and
oversight programs and their importance to protection of public
health and safety in our Nation.

As a Commissioner, I firmly believe in the NRC’s principles of
good regulation. Independence, openness, efficiency, clarity, and re-
liability. These principles are absolutely vital to the proper func-
tioning of our agency. Joining the comments of my fellow Commis-
sioner colleagues, I agree with them completely that the NRC staff
we work with are professional, enthusiastic, and committed to en-
sure that we carry out our mission effectively. It is an honor to be
part of that NRC team.

Last year, I spent considerable time talking to members of the
public, anti-nuclear groups, pro-nuclear groups, visiting nuclear
power plants, facilities, et cetera. And I found getting out and
about around the country is absolutely essential to my performance
as a Commissioner. The events that have unfolded in Japan at
Fukushima Daiichi are significant. On the one hand, I firmly be-
lieve that our existing 104 commercial nuclear power plants in this
country are indeed safe.

The past few weeks we have seen natural events with tornados.
With the Surry Nuclear Power Plant in Virginia, the Browns Ferry
Plant in Alabama were both plants that have demonstrated their
capabilities to safely shut down due to a loss of offsite power
caused by severe weather conditions.

On the other hand, I know that the NRC must and will conduct
a thoughtful and rational examination of our regulatory framework
as informed by the Japanese lessons learned. Toward that end, I
am confident that the task force that we have chartered will per-
form a systematic and methodical review of our regulatory frame-
work to ensure protection of public health and safety. If there are
changes to be made, I am sure we will make them.
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In closing, I want to thank the subcommittees for their interest.
I look forward to your questions. Thank you.

Mr. SHIMKUS. Thank you. Now the chair would like to recognize
himself for 5 minutes for questions. Chairman Jaczko, this is for
the other Commissioners. You have had a chance to visit with us
already. To the Commissioners, I had an interesting discussion of
your voting process when the chairman appeared before the hear-
ing on March 16. I asked him about the licensing board decision
denying the DOE’s motion to withdraw its Yucca Mountain applica-
tion. I asked if all Commissioners had filed votes on the matter.
Chairman Jaczko answered, and we have the transcript, “we have
filed what I consider to be preliminary views that we exchange
among colleagues.”

So I asked Mr. Jaczko, “Is it your position that you have not filed
final votes?” He replied, “I would consider votes more akin almost
to prepared statements and remarks of members of the Commis-
sion. The practice of the Commission is to circulate these prepared
remarks on any of the things that we do, and then based upon
those circulated views, we work to see if there is a majority posi-
tion.”

Now to the Commissioners: Is that the way you describe those
written votes you file, that they were merely prepared remarks?
And we start with Commission Svinicki.

Ms. SvINICKI. As I indicated in my prepared remarks, when I
cast my vote in the high level waste matter in August, it was based
on a very thorough review of the underlying record, and I consider
that I took my position at the time that I cast that vote in August
of 2010. I have not revisited the judgment I made at that time or
altered the position I took in August.

Mr. SHIMKUS. Commissioner Magwood?

Mr. MAGwWOOD. I spent a great deal of time thinking about how
to evaluate the very interesting and unique issues that were pre-
sented by the DOE motion. And my conclusion was something that
I took very seriously and spent a lot of time developing. And after
working with my staff for quite some time, I wrote a very, very
lengthy and, I think, quite eloquent, if I say myself, vote on the
matter. And I really have not even considered changing from that.
So, no, I consider that to be my final personal statement on the
matter.

Mr. SHIMKUS. So you consider it a vote?

Mr. MAGWOOD. I consider it a vote.

Mr. SHIMKUS. Commissioner Ostendorff?

Mr. OSTENDORFF. Chairman Shimkus, I cast my vote on the
Yucca Mountain legal motion to withdraw decision August 26,
2010. I did not view that vote as a preliminary set of views or ini-
tial remarks. I viewed it as a final, concrete, legal decision from my
own Commissioner office perspective.

Mr. SHIMKUS. So they are not prepared remarks. They are in es-
sence votes? And I see nodding from the three

Mr. OSTENDORFF. Yes, correct.

Mr. SHIMKUS [continuing]. Commissioners that are here. Thank
you. Chairman Jaczko said that based upon those circulated views,
you work until you have a majority position. Does the NRC have
to wait for a majority position?
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Ms. SviNickI. I—if I may, and I apologize for this answer in ad-
vance, but the Commission’s decision is issued in the form of an
order, and it would be affirmed at a public affirmation session. So
I would characterize that the—what the Commission has been
looking at is what form that order would take regarding the deci-
sion.

So though all—though I cast my vote and took a position that I
have not revisited, the votes are not what we issue so that the out-
come can become publically known. It takes the form of a Commis-
sion order. And so that is what has been under development in the
intervening time. But to your question of whether a majority is re-
quired, I interpret the Commission’s procedures to permit for an
outcome of a Commission that would be divided, and that is the in-
stance in which there would be no majority. If there were four par-
ticipating members, a Commission could be evenly divided.

If your question is is that provided for in our procedures, the an-
swer is yes.

Mr. SHIMKUS. Commissioner Magwood?

Mr. MAGWOOD. I don’t think I can add anything to what Commis-
sioner Svinicki said. I agree with her interpretation.

Mr. SHIMKUS. That is fine. I think—let me go to my last question
because I am running out of time myself. Is issuing a final decision
on DOE’s motion to withdrawal a license application an NRC pri-
ority, yes or no?

Ms. SVINICKI. I can speak only to my personal priority.

Mr. SHIMKUS. That is what I am asking.

Ms. SVINICKI. It is a personal priority for me. Yes, sir.

Mr. SHIMKUS. Commissioner Magwood?

Mr. MAGWOOD. I see it as a priority just as many such issues are,
but, you know, I think it is an issue we will continue to work on.

Mr. SHIMKUS. Commissioner Ostendorff?

Mr. OSTENDORFF. Yes, and I will also add that I have taken steps
since I cast my original vote to try to get the Commission to
achieve majority position in order to reach an order.

Mr. SHIMKUS. Chairman Jaczko?

Mr. JAaczko. It certainly is a priority, and, I think, as Commis-
sioner Ostendorff indicated, we are working to achieve the majority
position, as he indicated, we do not yet have.

Mr. SHIMKUS. But as the previous question identified in our com-
ments in March, they are assuming votes have been cast, and they
can make a decision. It doesn’t have to be a majority view. And I
yield now to Mr. Green for 5 minutes.

Mr. WAXMAN. Mr. Chairman, I am going to——

Mr. SHIMKUS. I am sorry. Chairman Emeritus.

Mr. WAXMAN. With the courtesy of the two ranking members on
the subcommittee, they allowed to go ahead of them because of a
conflict issue.

Chairman Jaczko, our subcommittee chairman, Chairman
Shimkus, has alleged that your decisions about Yucca Mountain
are “illegal” and “politics at the highest level.” So I want to ask you
about these assertions. The Commission has provided thousands of
pages of documents to our committee relating to the NRC’s review
of the Yucca Mountain license application.
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We have examined these documents, and by and large, I don’t be-
lieve they support Chairman Shimkus’s allegations. The documents
show that you closely consulted with the NRC General Counsel be-
fore making any decisions, but it does appear that at least one indi-
vidual on the NRC staff had concerns regarding the Yucca Moun-
tain license application withdrawal. On October 18, 2010, Dan
Grazer, the administrator for the licensing support network, sent
an email to Judge Roy Hawkins, the chief administrative judge of
Atomic Safety and Licensing Board Panel. Mr. Grazer is in charge
of the data management system for the Yucca licensing proceeding.

In this email, Mr. Grazer states “I believe that the action di-
rected by the CFO, executive director of operations, and chairman,
to begin shutdown of the high level waste program, in addition to
being inconsistent with the last public agency decision on the mat-
ter and inconsistent with authorization, language and appropria-
tions, language for both fiscal year 2010 and 2011 is a violation of
the Nuclear Waste Policy Act and illegal.”

Chairman Jaczko, Mr. Grazer is claiming that you violated fed-
eral law by directing staff to close down review of the Yucca Moun-
tain license application. Are you aware of Mr. Grazer’s allegations?

Mr. JAczko. I have seen the email that you are referencing.

Mr. WAXMAN. Do you agree with this assessment that it was ille-
gal to stop the review of the Yucca Mountain?

Mr. JAaczko. No, I do not.

Mr. WaxXxMAN. The NRC has produced other emails from Mr.
Grazer. Chairman Jaczko, I would like to ask you about another
one. On September 7, 2010, Mr. Grazer sent an email to another
NRC employee stating that a Yucca Mountain report called SER
Volume 3 “may not get out the door before election day. Chairman
stonewalling on the decision may be effective as there is means by
which read gets no bad news before election day.” Mr. Grazer ap-
pears to be alleging that you delayed action on the Yucca Mountain
report for political purposes. And again this is a serious allegation.
Cha‘i?rman Jaczko, what is your response to Mr. Grazer’s applica-
tion?

Mr. JAczko. I made a decision to have the staff stick to the tim-
ing that they had previously indicated for the release of any of the
documents related. It was in no way a political action or intended
to reference any other political figure or direction from any other
political figure.

Mr. WAXMAN. Your fellow Commissioners with you today say
that they already voted on this matter, as I understand their testi-
mony. Mr. Grazer’s assertions are similar to those of Chairman
Shimkus. Do you believe they substantiate his claim that you acted
illegally or for political reasons?

Mr. JACZKO. No, I do not.

Mr. WAXMAN. Do you want to give us an explanation? Do you
want to talk further about this matter?

Mr. JAaczko. Well, as I said and what I indicated previously to
the committee, the way the Commission’s voting process works is
we circulate these votes. The votes are then for all of us to con-
sider, as you have heard from some of my colleagues. Some of them
do not intend to perhaps change their positions. That then makes
it difficult to come to a resolution on the matter if Commissioners
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are not willing to work to come to compromise and move forward
in a way that we can have an order for the Commission.

So that continues to be the effort that we are engaged in, is to
bring that matter to conclusion. But it is not uncommon for the
Commission to have matters in front of it that take time to resolve
because the process that the Commission uses is a written notation
voting process. It is not a formal voting session where we come to
conclusion at a specific time.

So all the actions that we have taken, I believe, are fully con-
sistent with the procedures and policies of the Commission. And
Yucca Mountain is a complicated issue. There are complicated legal
questions in front of us, and we are taking the time to thoroughly
review those and make sure we make a good decision.

Mr. WAXMAN. As I understand the Yucca Mountain issue, it is
not a question of voting on Yucca Mountain’s application as sub-
nillitted by the DOE. DOE has withdrawn that application. Is
that

Mr. Jaczko. That is correct.

Mr. WAXMAN. So the question is whether they have the ability
to withdrawal the application?

Mr. Jaczko. The question in front of the Commission is, one,
whether or not we would review a decision made by a licensing
board at the Commission, and then, if we did decide to review that,
whether, in fact, we would agree or disagree with that decision to
allow DOE to withdraw the motion?

Mr. WAXMAN. And you feel you are following the proper legal
procedures.

Mr. JAaczko. Correct, and on a separate track, we are—because
of the budget situation, we are working to close down our review
of the application. And that was based on a decision that I made
in early October, which was fully consistent with appropriations
law, with GAO guidance, with circulary 11 and all the relevant
guidance for dealing with a continuing resolution and the way we
process our budget in that regard.

Mr. WAXMAN. Thank you very much.

Mr. SHIMKUS. And I thank you. Yields back his time. Chair now
recognizes the chairman of full committee, Mr. Upton, for 5 min-
utes.

Mr. UproN. Well, thank you, Mr. Chairman. I just want to say
a couple of things before I get to our questions. There is a lot of
interest on Yucca Mountain, as you know. We have had some pri-
vate discussions, and we are beginning an investigation. And this
is—today’s hearing is not going to be the end of this.

We are going to pursue this with both of our subcommittees, En-
ergy and Power as well as the Environment and the Economy, as
well as the Oversight and Investigations Subcommittee. We have
asked for a whole series of documents from both DOE as well as
the NRC, and we are just starting to scratch the surface in terms
of where we are. And we look forward to pursuing that. We look
forward to your cooperation as we begin to ask questions, and this
will not—this is not ending today. That is for sure.

I have a couple questions. Chairman Jaczko, as you know, Sec-
retary Chu has made it a very high priority for DOE to support de-
ployment of a small modular reactor by 2020, perhaps even earlier
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than that. These SMRs offer improved financing to the rate payers
but also offer the most advanced safety features. I understand that
the TVA is working to build as many as six of these lightwater
SMRs. I would like to get your perspective on these in terms of
their safety benefits, the licensing path forward, as well as what
is your plan to carry on the Fukushima lessons learned activities
to continue the licensing activities on these promising reactors?

Mr. Jaczro. Well, currently we have been in close contact with
the Department of Energy as they develop their plans for sup-
porting small modular reactors. We are anticipating the TVA sub-
mitting a construction authorization next year, probably sometime
the middle of next year. We are budgeted and prepared to review
that application. That would be for a small modular reactor.

At the same time, we are preparing as well to review other de-
signs that are also small modular reactors. And we are prepared
to do that. And we have the resources, again, subject to congres-
sional approval in the fiscal year 2012 year.

So I think we are in the good place to review those. The Commis-
sion recently held a meeting. Unfortunately I was in Japan at the
time, but at that meeting, we discussed several policy issues that
are related to the small modular reactors. And I believe we are on
target to address those issues and be prepared to process those ap-
plications.

Mr. UpPTON. So is it your expectation that, in fact, the TVA—or
the desire to have these in place and done by the end of this decade
is an achievable goal?

Mr. JAczrO. Well, I certainly think the agency is in the position
to do our part. Anytime you are dealing with the review of an ap-
plication, it is an activity that involves many parties including the
applicants. So assuming that they are able to provide a good, high-
quality application, that they are able to provide the budgets to
support that application, we believe we have the resources to re-
view it.

I would add—I think you mentioned interest in Japan—we are
moving forward with two reviews to look at the situation in Japan.
And if we do get information that comes out of it that tells us we
need to make changes, we will make whatever changes are nec-
essary, whether it is an existing facility or an application under re-
view, such as a small modular reactor.

Mr. UpTON. For the Commissioners, are you confident that all of
you are receiving the information that you need to do your job from
the staff? Is there an equal sharing of information that all of you
are able to have to make a decision?

Ms. SviINICKI. To the extent that the question raises the do-you-
know-what-you-don’t-know aspect, it is a little bit hard to answer.
But post Three Mile Island when the Congress rejected a single ad-
ministrator structure, it did emphasize the importance of all Com-
missioners having access to information in existence at NRC at the
same time. So it is a very important, I think, objective and goal of
a Commission’s structure. It is difficult to discern if I have access
to everything when I am not sure what might or might not be in
existence.

But it is something that I am fairly strident on asserting my
right to see information in existence at the agency.



41

Mr. UPTON. So, you do feel that you get the proper information
and—I mean have you been denied information?

Ms. SviNicki. Information can be in different states of finaliza-
tion, and so—I think there has been a back-and-forth between my
office and the agency staff occasionally on when it is most appro-
priate for them to share their work product with me. So I don’t
want to say it is a straightforward every single time I ask for some-
thing. It may be that there is a little bit of push-back in terms of
the work product not being ready for me to look at it.

Mr. MAGWOOD. Like I said, I would say as a general matter, I
am able to receive information I need to make decisions. I mean
I think, as Commissioner Svinicki indicated, there have been occa-
sions where, for one reason or another, information hasn’t been
forthcoming, but I think the majority of times, if I ask for some-
thing, I get it immediately. So as a general matter, I think I am
able to get information required to do what I need to do.

Mr. OSTENDORFF. I would add that by and large, I do receive the
information I feel like I need. There have been some problem areas
that I have pointed out, either through my staff, our staff, or the
chairman’s office. I have had a couple of issues with how policy
matters are brought before the Commission from the staff, and I
have communicated those to the chairman in his office.

Mr. UprON. Thank you. I know my time has expired.

Mr. SHIMKUS. The chair now recognizes Ranking Member Green
for 5 minutes.

Mr. GREEN. Thank you, Mr. Chairman. I ask unanimous consent
that my statement be placed in the record. Mr. Chairman.

Mr. SHIMKUS. Without objection, so ordered.

Mr. GREEN. Let me just touch on the Yucca Mountain issue in
the budget. There are some of us who are concerned that the deci-
sion made to shut down, you know, after we spent $14 billion, and
ultimately our country is going to need some type of long-term
waste disposal facility for high-level nuclear waste.

Mr. Chairman, let me ask you though. The continuing resolution
that this house passed just recently last month on a bipartisan
basis, the budget to avert the government shutdown, the budget ze-
roed out funding for Yucca Mountain and Department of Energy
and appropriated $10 million to the NRC to close out the license
review. Is that correct?

Mr. JACZKO. Yes.

Mr. GREEN. OK, now whatever happened before that or last fall
or anything like that is actually moot because it is our job, if we
have a difference of opinion, to provide appropriations to make sure
we continue that. And, you know, we have a really nice hole in a
mountain out there that somewhere along the way we are going to
need to have a facility for our country for those rods because we
continue to expand. And I know there is—we have had some suc-
cess in keeping them on site, but that is not going to be a perma-
nent solution. So we will need to deal with that, and it sounds like
Congress needs to work at that.

Let me get to another issue. Our subcommittee in Environment
and Economy has chemical safety or CFATS legislation. Yesterday,
five men were arrested outside a nuclear waste processing plant in
England and detained under the UK’s terrorism act. While we are
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still learning more about the facts surrounding their arrests, inci-
dents like those reinforce our need for safety and secure nuclear se-
curity infrastructure.

Chairman Jaczko, what mechanisms does the NRC currently
have in place to handle terrorism threats at U.S. nuclear facilities?

Mr. Jaczko. Well, we have a very, I think, comprehensive and
sophisticated program to deal with security. It starts with our re-
quirements on the nuclear power reactors. They are required to
have very robust security programs. We test those security pro-
grams with actual simulated attacks on the facility, and that is
done for every facility once every 3 years.

As part of our normal inspection activities, we inspect all the se-
curity systems on a periodic basis to ensure the cameras, the detec-
tion systems work.

Mr. GREEN. Does that include unannounced visits?

Mr. Jaczko. That is part of our normal inspection process, and
generally some of that work is carried out by our resident inspec-
tors who are at the site. And they will pick and choose some as-
pects of their review to look at certain areas. And they do that
often on an unannounced basis.

Mr. GREEN. Since I only have a couple minutes, in the last few
days, has NRC increased its focus on nuclear security?

Mr. Jaczro. We have kept a vigilant look at nuclear security,
and as we get additional threat information, we will periodically
communicate that as appropriate. But at this point, there is noth-
ing immediately that has caused a significant change in the secu-
rity posture for our facilities.

Mr. GREEN. Under our current system, NRC facilities are exempt
from Homeland Security chemical facilities anti-terrorism standard
or CFATS regulations, which establish high-risk based performance
standards for security of high-risk chemical facilities. It is my un-
derstanding that the NRC and Homeland Security has entered into
a memorandum of understanding regarding security of high-risk
chemical facilities and high-risk chemicals at NRC-regulated facili-
ties.

Can you explain what the memorandum of understanding says
between NRC and Homeland Security?

Mr. Jaczko. Well, what that memorandum of understanding is
for is that some facilities where there is dual authority, namely fa-
cilities that may have nuclear material and chemical hazards, that
those facilities would be regulated under the NRC’s program. We
are constantly working to make sure that that is capturing the
spirit of the law that currently exists, which provided an exemption
for facilities that have nuclear material. So that memorandum of
understanding is to make sure that we don’t have a loophole in cov-
erage and protection for those facilities that have both nuclear and
radiological material—I am sorry, chemical and radiological mate-
rial.

Mr. GREEN. OK, I have some concern the MOE goes beyond the
authority and still allow CFATS exemptions for the entire facility.
A good example is if a facility has a nuclear reaction and a high-
risk chemical storage tank under the same site, under the current
scheme, NRC is only required to regulate the reactor. Nevertheless,
the entire facility including the storage tank is exempt from
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CFATS, leaving that high-risk chemical storage tank exposed to po-
tential terrorism. The exemption issue is significant, and I hope we
can close that gap to make sure the regulation—the issues with the
chemical security markup. We have one this afternoon on extend-
ing that, but that is something that we need to consider in any in-
formation the NRC could get to us to make sure it is seamless on
those facilities that are covered under CFATS even though there is
an exemption would be appreciated.

Mr. Jaczko. We will certainly provide that, and we have been in
discussion, I think, with the committees drafting that legislation to
make sure that we achieve the same goal that you are looking at,
which is to make sure there is no gap in coverage between facilities
like that.

Mr. GREEN. OK. Thank you, Mr. Chair.

Mr. SHIMKUS. Gentleman yields back his time. Chair now recog-
nizes the gentleman from Kentucky, Mr. Whitfield.

Mr. WHITFIELD. Thank you very much. I also would like to revisit
the Yucca Mountain issue simply because of the money that has
been involved in it and the ramifications that decision or nondeci-
sion has on our country. From the testimony that I heard from the
three Commissioners, all of you indicated that you, in your own
mind, felt that you had issued a vote on whether or not to uphold
the construction authorization’s board’s decision.

And it was also said that in order to have a final order at the
agency, there had to be a Commission order. So if the three of you,
in your mind, voted on this issue, we know that one Commissioner
recused himself. So my question is if people have voted, who makes
the decision that there be a Commission order issued? Any of you
can answer.

Mr. JAczko. Well, Mr. Whitfield, that is generally the process
that we usually follow. We have what is called an affirmation no-
tice, which is an official notice that goes out indicating that we are
ready to move to a session, to actually weigh in on this order. That
is done by the Commission itself, and when we have an approval
of that affirmation, that is usually when we proceed to go forward.
And so that serves as the proxy to indicate that the Commission
itself has come to resolution and come to an agreement on an order
and that we are willing to go forward.

But it is ultimately the Commission that makes the decision
about the order.

Mr. WHITFIELD. But from Mr. Shimkus’s reading your testimony
earlier, it would indicate that they feel like they voted on this
issue, and from your perspective, they did not vote on this issue.
Is that correct?

Mr. JACZKO. Again, I think as I tried to explain at the time, votes
have been cast. Those votes are not the final action. Some of my
colleagues have circulated compromise positions as part of the post-
voting action to work to bring us to resolution. So I appreciate the
views that my Commissioners have expressed. However, it does not
mean that because we have all the votes cast that we are ready to
move to an order, and at this point, we are not.

Mr. WHITFIELD. So are you the one that makes that decision?

Mr. JAczko. I am not. The Commission as a whole makes that
decision.
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Mr. WHITFIELD. But they said that they voted already.

Mr. Jaczko. That is correct, and that is different from the order
that is the final action when it comes to these adjudicatory mat-
ters, which is what I explained to Mr. Shimkus. And I think as you
hear Commissioner Ostendorff say, we are working to get a major-
ity on that particular order.

Mr. WHITFIELD. During the events in Japan, Chairman Jaczko
enunciated a policy that people living within 50 miles of the dam-
aged reactors in Japan should evacuate. Now, that really created
an uproar, I might say, not only in Japan and elsewhere, but also
in the U.S. because I think we have a 10-mile evaluation area in
the U.S.

So my question would be on an issue like that, did the Commis-
sion vote on that, or was that just a unilateral decision that you
made yourself?

Mr. JAczko. That was a decision that was made based on a staff
recommendation at a time when we were responding to an emer-
gency situation in Japan. That action was fully consistent with ex-
isting U.S. standards for how we would deal with comparable situ-
ations. I moved forward with that decision and made that rec-
ommendation to the ambassador ultimately in Japan.

Mr. WHITFIELD. OK, so that was your decision based on staff rec-
ommendation?

Mr. JACzKO. Absolutely.

Mr. WHITFIELD. OK, now it is my understanding that the Energy
Reorganization Act gives the chairman certain emergency powers
at certain times. And it is also my understanding that that has
never been—that that has been put into operation only once, and
that was 9/11/2001.

Did you exercise emergency authority in the Japanese issue?

Mr. JAcZKO. From the day that I became chairman, I have emer-
gency authorities for all events that—all emergency situations that
could occur that fall within the NRC’s responsibility.

Mr. WHITFIELD. So there is not any mechanism that you have to
go through to exercise that?

Mr. Jaczko. That is correct. We don’t make a formal declaration.
Now, the only time where there is an actual, I guess, some type
of declaration is when I transfer those authorities to another Com-
missioner. That is always done in a memo. Or to a member of the
staff, whoever is receiving the authority. So we transfer that in a
memo so that there is a clear indication of who has the authority.
But the intent of the Energy Reorganization Plan was to ensure
that the Commission or the agency would make prompt decisions.
And so all of those authorities of the Commission were vested in
the chairman in an emergency situation so that you would not be
taking time to try and determine is this an emergency situation or
not, and what authorities, and who has what particular authori-
ties.

Mr. WHITFIELD. And at the operation centers, do all of the Com-
missioners have access to the operation center in the event of an
emergency?

Mr. JAczKo. It depends on the situation, and ultimately the oper-
ation center is under the control of the chairman. And so ulti-
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mately I decide who has access to the center and what is appro-
priate for the situation.

Mr. SHIMKUS. Gentleman’s time has expired. Chair now recog-
nizes the gentleman from Illinois, Mr. Rush, for 5 minutes.

Mr. RusH. Want to thank you, Mr. Chairman. Chairman Jaczko,
during my tour of Dresden, I became concerned that there was a
real possibility that the resident inspector who was really the local
cop on the beat at these nuclear facilities, that they could very eas-
ily lose their ability to remain objective due to what I perceived as
a certain coziness with their facility managers and the facility
teams that they were responsible for overseeing.

What are the protocols for deploying resident inspectors? Where
and how are they assigned geographically and logistically, and how
often do they rotate?

Mr. JAczkKO. Nominally, our resident inspectors serve for about
7 years. Seven years is the max amount of time they are allowed
to stay at any one site. We go through a competitive selection proc-
ess. This is often a very competitive position within the agency,
and some of our best and brightest individuals go on and become
resident inspectors. And actually it is really a stepping stone to be-
coming one of the senior managers at the agency. We have many
former resident inspectors who are ultimately some of the top man-
agers at the agency. So we are very mindful of the concern that you
are looking at.

Mr. RUSH. So they are there for 7 years?

Mr. JACZKO. Seven years is the maximum.

Mr. RUSH. So they move family and friends to the particular geo-
graphic location for the most part?

Mr. Jaczko. That is correct.

Mr. RUsH. So they are going to church together, shop together,
children play on the same team together. Do you have any fear
that this kind of coziness over this long period of time might cloud
t}cllili‘]?r objectivity and their reliability and their integrity, you might
add?

Mr. Jaczko. From what I have seen of the individuals that carry
out this work, I have very little concern. They are incredibly dedi-
cated professionals, and they are, for lack of a better word, kind of
a thorn in the side of the utilities. They investigate what they need
to investigate. They don’t take any direction from the plant employ-
ees, other than information that might be helpful in an investiga-
tion or an inspection. They are very objective, but we do keep an
eye on it to make sure. It is something we want to make sure
doesn’t ever become a problem, and that is part of why we have
that 7-year maximum, but we have had very little problems with
our resident inspectors.

Mr. RusH. In that 7-year max, isn’t 7 years quite a length of time
though? What is your rationale for the 7 years?

Mr. JACzKO. You know, it is a timeframe that has changed over
time. Originally we had a much shorter timeframe, but it turned
out that it was not actually terribly easy to rotate and replace
these people on a shorter timeframe. So it is actually something
that the GAO looked at many years ago.

And in fact, one of the things that the GAO recommended in a
report was that we didn’t even need a timeframe, that what we
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needed was periodic visits of these resident inspectors back to the
regional headquarters. So that is something that we actually imple-
ment. They get together for a brief period of time every year at the
regional headquarters so it takes them out of the plant so we have
an opportunity just to kind of reinforce to them their responsibil-
ities and their function.

So right now, the cap is there. It has developed over the years,
and it has been lifted and gotten longer over time because we
found that the objectivity is not a problem. But it is something we
continue to look at, and we will make sure that it doesn’t become
a problem.

Mr. RusH. Does the NRC have independent sensors or moni-
toring equipment at all of the U.S. facility—nuclear facilities, inde-
pendent sensors? Do we have them at all the locations?

Mr. JAczko. We do not have any particular sensors. Where we
get our information is from the licensees. But we have unfettered
access to any of the licensee information, and so we periodically
audit and review information that they are providing about the sta-
tus of the plants and material at the sites.

Mr. RusH. Yield back.

Mr. WHITFIELD. [Presiding] Gentleman from Texas, Mr. Barton,
is recognized for 5 minutes.

Mr. BARTON. Thank you, Mr. Chairman. I am confused. I am a
simple guy. I try to read things black and white, but I listened to
the chairman’s explanation to both Chairman Shimkus and Chair-
man Whitfield, and I don’t understand it. So I want to try to clarify
a few things.

I want to ask you, Commissioner Ostendorff, is it true that in
March of last year, the DOE did file a motion with the NRC Con-
struction Authorization Board to withdrawal the license applica-
tion? Is that a true statement?

Mr. OSTENDORFF. Yes.

Mr. BARTON. OK, and is it also true that the Commission di-
rected the board to decide that motion by June of 2010, and on
June the 29th, 2010, the board denied the DOE motion to with-
drawal the application. Is that true?

Mr. OSTENDORFF. That is correct.

Mr. BARTON. So, by law, the Commission directed the board to
decide on the motion to withdraw, and on June the 29th, the board
denied the Department of Energy’s motion to withdraw? The full
Commission has or has not had a vote on that motion to deny?

Mr. OSTENDORFF. Four or the five Commissioners have voted on
the ASLB, the Atomic Safety and Licensing Board decision. Com-
mission Apostolakis was recused.

Mr. BARTON. OK, so there was a vote, one Commissioner recused.
The vote was two to two. Is that correct?

Mr. OSTENDORFF. Congressman, it would be inappropriate for me
to comment on the outcome of the votes. I can tell you that

Mr. BARTON. I don’t want to know how anybody voted, but—well,
let me ask you this. Was there a definite majority in this vote?

Mr. OSTENDORFF. There was an outcome of those four votes——

Mr. BARTON. Well, it is either four-zero, three-one, two-two, one-
three, or zero-four.
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Mr. OSTENDORFF. Believe me, Congressman. I understand the
frustration you are having in asking me this question. I am trying
to stay consistent with our principles to not comment on matters
that are subject of ongoing adjudications.

Mr. BARTON. We are not asking how any Commissioner voted.
We know that the motion to withdraw was denied. Apparently we
know that the Commission voted on that board recommendation.
What we don’t know is the outcome. Is that

Mr. OSTENDORFF. That is correct.

Mr. BARTON. The chairman, who is an honorable, decent man,
who has been in my office a number of time and I have great admi-
ration for, appears to me to be playing some sort of a foot-dragging
game—that is my characterization—because he thinks on June the
30th, he is going to apparently get a new Commissioner that ap-
parently agrees with his position and can then issue this order.
Now, he is smiling as I say that, but, you know, I am a simple guy.
But I wasn’t born yesterday, Mr. Chairman, and that is what it ap-
pears to me.

So my question to you, Commissioner Ostendorff, how do we re-
solve this? I mean it appears to me that we are just playing a shell
game. My understanding to issue an order is a mechanical exercise.
You just direct the clerk to put some words on paper, and that is
it. It is not a policy exercise. Am I wrong on that?

Mr. OSTENDORFF. Let me approach this, Congressman, if I may
via a hypothetical. May I approach that might explain an analo-
gous situation. As I mentioned earlier when I was questioned by
your colleagues here, I voted August 26 on the DOE motion with-
draw issue. My other colleagues at various times, they have indi-
cated, have also voted on this matter. So four Commissioners at
this table have cast votes on this matter.

In order to get to—and the chairman was talking about this—in
order to get to an order out of the Commission, so we have our in-
dividual one, two, three, four votes. To get to an order that rep-
resents the Commission’s decision, it requires three out of the four
of us at this table to agree to common language that would go out
on an order. That has not occurred as of yet.

I will tell you that my own personal perspective, I have advanced
drafts of orders that I thought could appropriately bring this to clo-
sure back on November 5, again on January 18 of this year. I have
not been successful in——

Mr. BARTON. Well, how can you have a vote and it not be pub-
lically known what the vote is? When we vote, it is up on a big
board, and then it is put into the Congressional Record. And, I
mean, we don’t have the luxury of voting and then waiting two or
three months or a year or 2 years before people know how we vote.
I mean, I don’t understand that. Is there some secret protocol at
the NRC that gives you all the authority to vote and not admit to
the public how you vote?

Mr. OSTENDORFF. The Internal Commission Procedures, which
are our guidebook analogous to the House rules and procedures
that you operate with and your specific committee rules, those In-
ternal Commission Procedures govern how we conduct ourselves
during adjudications and a whole host of other procedural matters.
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And according to those procedures, it is a matter of getting an
order out that represents the majority view of the Commission.

Mr. BARTON. Well, my time has expired, and my chairman is a
stickler for regular order. But this isn’t going to go away. Chair-
man Upton said it. Mr. Shimkus is concerned. Mr. Whitfield, my-
self. T hope some of my friends on the Democratic side. Yucca
Mountain is controversial, but it is not impossible.

Mr. WHITFIELD. Mr. Dingell, you are recognized for—the gen-
tleman from Michigan, Mr. Dingell, is recognized for 5 minutes.

Mr. DINGELL. Sir, I thank you for your courtesy. Members of the
Commission, welcome to the committee. We need to learn from
events in Japan. That said, hysteria is both unwise and premature.
Compare an ancient Japanese reactor built several decades ago to
reactors to be built in the United States in the next decade is like
comparing apples to oranges.

Nuclear power is 20 percent of our baseline and 7 percent of our
local—rather, of our low-carbon power. If we are addressing climate
change, we must move forward to a low-carbon future. And we
need, above all, to take the approach that includes clean coal, CCS,
nuclear, natural gas, and renewables.

I remain troubled about the standstill over long-term repository
for spent nuclear fuel. I am not here to blame you for this event.
Other circumstances have brought that about. After more than 20
years or more, when we have collected $17 billion from rate payers
for long-term storage of nuclear waste, DOE has requested that
NRC withdraw its application for Yucca Mountain, and no funding
has been requested this year for Yucca Mountain. This is, in my
mind, extraordinarily irresponsible.

Now, my questions. Chairman Jaczko, do you intend to schedule
a vote on DOE’s request to withdraw its pending application to con-
struct a repository at Yucca Mountain? Yes or no.

Mr. JACZKO. As soon as the Commission has an order that it can
move forward in, we will move forward with the order.

Mr. DINGELL. Now if so, when will you do that?

Mr. JACZKO. As soon as we achieve the necessary conditions to
have an order. I think as Commissioner Ostendorff indicated gen-
erally what those are, but again I don’t want to go too much into
the detail to preserve these adjudicatory processes being like a
quasi-judicial process. We don’t discuss publically what negotia-
tions and discussions are.

Mr. DINGELL. Thank you, Mr. Chairman. Also, Mr. Chairman, it
is my understanding that last June, the Atomic Safety and Licens-
ing Board ruled that DOE did not have the authority to withdraw
its license application. Is this true?

Mr. JAczKoO. Yes.

Mr. DINGELL. Why did they—why was that ruling made?

Mr. Jaczko. I can’t really comment on that specifically because
that question is in front of the Commission, and that is why we are
looking to try and resolve.

Mr. DINGELL. Thank you. Now, members of the Commission, wel-
come to all. These questions to all of the Commissioners. As I have
mentioned, we have a lot to learn from events in Japan. It is im-
portant to review existing processes and procedures to identify les-
sons learned and to implement necessary improvement.
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That said, the NRC staff has made significant progress on many
of the combined license and design certification applications sub-
mitted to date. It appears that several applications are now in the
final stages of review and could soon become a reality. Indicative
of this progress is the recent final design approval of the ESBWR,
the technology referenced in DTE Energy’s combined license appli-
cation for FERMI 3 in Monroe, Michigan in my district.

In the past, NRC has projected the general intent to complete the
combined license and design certification process under part 52 in
approximately 42 months. Is that so? Starting with you, Mr. Chair-
man, and then other members of the Commission.

Mr. JACZKO. Yes.

Mr. DINGELL. Yes? Our reporter doesn’t have a nod button, so we
got to cooperate with him.

Mr. JACZKO. Yes.

Mr. DINGELL. Ma’am?

Ms. SVINICKI. Yes, that is correct.

Mr. DINGELL. Sir?

Mr. MAGWOOD. Yes, that is correct.

Mr. DINGELL. Sir?

Mr. OSTENDORFF. Yes.

Mr. DINGELL. Now, is there any reason to assume that that time-
table might change, chairman?

Mr. Jaczko. Well, we certainly will continue to move forward
with the activities on all of the new reactor licensing, but if we get
additional information from Japan that requires us to make a
change or to modify our process, we will—in my view, I believe we
should do that. Certainly leave it up to the rest of the Commission
to answer for themselves.

Mr. DINGELL. Thank you, Mr. Chairman.

Ms. SvINICKI. I agree with Chairman Jaczko’s answer.

Mr. DINGELL. Sir?

Mr. MAGWOOD. I generally agree with that answer as well. I
guess I would also indicate that, you know, we are also evaluating
a petition that has been filed by a variety of public groups that
have asked the Commission to consider delaying some of these ap-
plications. But, you know, we are still looking at that. We haven’t
made any decisions on it, but we have instructed the staff in the
interim to continue moving forward with the work to that purpose.

Mr. DINGELL. Thank you, Commissioner. Last Commissioner
please.

Mr. OSTENDORFF. Actually I have nothing to add to my col-
leagues. I agree with their comments.

Mr. DINGELL. Thank you, ladies and gentlemen of the Commis-
sion. I appreciate your courtesy. Thank you, Mr. Chairman.

Mr. WHITFIELD. Gentleman from Pennsylvania, Mr. Pitts, is rec-
ognized for 5 minutes.

Mr. PitTs. Thank you, Mr. Chairman. I would like to start out
by thanking each of you for your testimony today. These are chal-
lenging times, and the work you are doing will play an important
role in shaping our Nation’s energy future.

There is no doubt that the incident in Japan has brought into
sharp focus the need for continuous assessment of our nation’s nu-
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clear power regulations. It would be unacceptable to have anything
less than the highest standards for our nuclear power plants.

We also need regulations that work. Nuclear power supplies 20
percent of our nation’s electricity needs. If we are going to get seri-
ous about clean energy and cutting off our dependence on foreign
oil, we will need to maintain or increase this level of production
over the next 20 years. So I implore you to work together to pro-
mote nuclear energy by making sure we have the best and safest
nuclear plants, the most advanced nuclear technology and the
safest and most effective way of storing spent fuel.

Now to my questions. Mr. Chairman Jaczko, while the public
awaits NRC’s important resolution of the DOE motion to withdraw
the Yucca Mountain application, I understand that you directed the
NRC staff to discontinue review work on the application and com-
mence with an orderly close-down of the program. Is this correct?

Mr. JAaczko. It is correct.

Mr. PrrTs. What does the orderly close-out entail?

Mr. Jaczko. The primary product of that will be what we refer
to as a technical evaluation report, which is a document that will
capture a significant portion of the staff’s technical review and the
work that they have done on the application. It also involves activi-
ties to do knowledge capture, knowledge management, to ensure
that we retain the expertise and the information from the staff who
have worked on this project and make sure we have a good record
of their efforts and their activities.

Mr. PrrTs. I would like the other Commissioners to respond. Do
the other Commissioners agree with the chairman’s decision to
close down the program? Commissioner Svinicki?

Ms. SviNICKI. No, I publically disagreed with the decision and
the direction issued by the chairman in October of last year to
begin the orderly shutdown under the continuing resolution. I dis-
agree with that position.

Mr. PirTs. Commissioner Magwood?

Mr. MAGWOOD. I agree with the chairman’s general position to
begin planning to close out the program because of budgetary rea-
sons. We simply didn’t have the resources to continue going for-
ward. However, I did not agree with all the details about what
close-out meant, and that is still something, I think, is under some
discussion.

Mr. PrrTs. Commissioner Ostendorff?

Mr. OSTENDORFF. Congressman, I strongly disagree with this di-
rection. I took actions in accordance with our procedures to issue
what is called a COM, a Commission memorandum document, on
October 6 of 2010. That document requested my colleagues on the
Commission to take a different direction here, to allow the staff to
continue to work on the licensing activities until there has been a
final determination and a legal decision to terminate Yucca Moun-
tain. So I disagreed then. I still disagree today.

Mr. PirTs. Has the Commission voted on this issue, Mr. Chair-
man

Mr. JACZKO. On the question of—

Mr. PITTS [continuing.] On the closedown?




51

Mr. Jaczro. Yes, it was in reference to Commissioner
Ostendorff’s communication. It was not approved by the Commis-
sion.

Mr. Prrrs. I would like to ask the other Commissioners to re-
spond.

Ms. SviNICKI. I voted to approve Commissioner Ostendorff’s pro-
posal to reverse the chairman’s direction to shut down the pro-
gram.

Mr. Prrrs. Commissioner Magwood?

Mr. MAGWOOD. I decided not to participate in that particular
vote.

Mr. PrrTs. Did you vote? Did you say you voted?

Mr. MAGWOOD. I did not participate in that vote.

Mr. Jaczko. I don’t want you to get too bogged down in the pro-
cedural niceties here, but from a practical matter, the Commission
on their vote sheets, they have four options. They can approve,
they can disapprove, they can not participate, or they can abstain.

So each of those is the options that the Commissioners have.
This particular vote, there were two—there was Commissioner
Ostendorff’s approval, Commissioner Svinicki’s support of that, and
then the remaining three Commissioners did not participate. The
end effect was then a notice to Commissioner Ostendorff indicating
that his proposal was not approved by the Commission.

Mr. OSTENDORFF. I would like to add, Congressman, a comment
there just one. My own interpretation is that—and I think the
chairman has the various options—but not participating, from my
standpoint, in the vote is not the same thing as saying you disagree
with the decision that I was advancing in my document. So this is
just my personal viewpoint that I wanted to add to your—to clarify.

Mr. PirTs. Now, Mr. Ostendorff, you released a memorandum in
October in which you disagreed with the chairman’s budget guid-
ance. What was the main point of the disagreement?

Mr. OSTENDORFF. Congressman, I strongly disagree with the
guidance, and I told the chairman that up front. I have worked
here in the House of Representative as a staff, subcommittee staff
director and counsel dealing with continuing resolution matters. I
have been a senior official at the Department of Energy where I
ran the budget process at the security administration. So I have
had significant experience dealing with CRs for many years in dif-
ferent jobs I have had.

My experience with the CR is that, unless the new language
clearly calls out for some special treatment of a program, that the
prior year appropriation upon which the CR is based provides the
guidance to agencies as to how to move forward. The fiscal year
2010 budget for the NRC had the high-level waste program con-
ducting licensing activities. In the absence of some congressional
direction to change that, I do not believe that that needed to be or
should be changed.

I also believe that the conditions that were put forth officially to
Congress in the fiscal year 2011 budget submittal—the budget had
not been approved at that time—the budget submittal that came
from our agency through ONB to Congress for fiscal year 2011 said
that upon suspension or withdrawal of the Yucca Mountain license
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application, then the NRC would commence to shut down oper-
ations. Neither of those two conditions was met.

Mr. PrrTs. Thank you. My time has expired.

Mr. WHITFIELD. The gentlelady from California, Ms. Capps, is
recognized for 5 minutes.

Mrs. CApPS. Thank you, Mr. Chairman. Chairman Jaczko, thank
you to you and to all the Commissioners for appearing for this
hearing today. Chairman, it has been over a month since I re-
quested the NRC to stay the license renewal application for Diablo
Canyon and to work with California oversight experts to review
new seismic information and mapping. Can you explain why the
NRC has not answered my request?

Mr. JAczko. We currently have in front of the Commission a
broad request in these formal licensing hearings for the Commis-
sion to take an action similar to the action that you have re-
quested. The Commission is working on——

Mrs. Capps. When—excuse me. When could I and my constitu-
ents expect an answer to my letter?

Mr. Jaczko. The Commission is working to try and get this issue
resolved, but I would expect it is going to be at least a month be-
fore we will have some resolution on that broader question of the
hearing process. But we certainly have it in front of us, and we are
working to give you a good answer—

Mrs. CapPs. Thank you.

Mr. JACZKO [continuing]. As soon as we have it.

Mrs. Capps. I wanted to ask you about the current relicensing
process. It is focused entirely, it is my understanding, on identi-
fying and managing the detrimental effects of aging plants and fa-
cilities, not on reevaluating the threats that form the basis of the
plant’s original design. Am I correct?

Mr. JAczko. That is correct.

Mrs. CAPPS. Now, our understanding of seismic threats has im-
proved dramatically since most nuclear power plants were origi-
nally designed and licensed 30 or more years ago. And on top of
that, we are now tragically learning lessons from Japan. The one
thing we have learned loud and clear is that seismic issues must
be thoroughly examined and incorporated in all design, construc-
tion, and operating phases of nuclear power.

I appreciate that the NRC continuously reviews threats, but, as
you know, in California, researchers have found new flaws close to
Diablo Canyon. And it would follow that based on what—that plus
what happened in Japan, that this information should be consid-
ered in the relicensing process just as it would be in the licensing
of a new nuclear power plant. And I remind you of the history of
the nuclear plant at Diablo Canyon when, as they originally were
building it, they discovered the Hosgri Fault offshore. Had to stop,
redesign it to the cost of billions of dollars to rate payers, and ad-
just it based on that new discovery.

So my question, does the NRC have plans to examine seismic
hazards of nuclear power plants design basis within the scope of
their relicensing process?

Mr. JAaczko. Well, the—currently, as you indicated, the reli-
censing process is focused on the aging management programs. If
there ever were to develop information about new seismic informa-
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tion, much as has occurred with Diablo Canyon with the shoreline
fault, we take that information and we process that immediately.
And we are currently reviewing the analysis that has been done by
P. Genie with regard to the shoreline fault.

So we don’t wait for the relicensing for that action to be taken.

Mrs. Capps. Well, for example, last month, the NRC’s region four
staff was asked by the California legislature if they would withhold
releasing their environmental impact report for license renewal at
Diablo Canyon, and the answer was no. The fact is that my con-
stituents want the NRC to immediately stay the license renewal
application for Diablo Canyon. They want you to work with experts
within my state to update seismic data and mapping for a reactor
site that lies within 5 kilometers of four active earthquake faults.

We have time. This relicensing is not due until 2025, and I want
it entered into the record, if I may ask, the response of the USGS
to the California Energy Commission when they inquired as to the
state of seismic research. And I want to quote one sentence here.
“Given our current”—this is USGS. “Given our current state of
knowledge, we cannot rule out the possibility of a rupture on the
shoreline fault, triggering a rupture on the Hosgri Fault or vice
versa.”

In my opinion, this begs for the use of 3D high-resolution studies
to be done. And even though P. Genie says they are doing them,
they are not asking for a stay in the process. They want this to con-
tinue.

The bottom line is for the confidence of my constituents, and I
believe for the American people, and the fact that we do want clean
energy that nuclear power can give us—I am not asking for a shut-
down of the facility. But these questions could be answered before
the relicensing is proceeding any further because the situation in
Japan looms so large on my conscience. And that we have a respon-
sibility in the federal government to make sure that there is con-
fidence, that the kind of energy we are seeking from nuclear facili-
ties can be done so in an extremely safe manner.

I don’t want us to look back on some, God forbid, horrific situa-
tion at either San Onofre or Diablo Canyon and say we had time.
I can only imagine what the Japanese people are saying now fol-
lowing that tragedy, and we have an opportunity to use the lat-
est—I am sorry you are having to hear my strong feelings here—
that the desire of my constituents and, I believe, the American peo-
ple, to have the latest of technology, 3D studies, done by an inde-
pendent third party has every right to be fully examined before the
licensing process is pushed any further.

That was the substance of my letter to you, and I am using this
time now to underscore the importance of that for, I believe, for our
energy policy in this country, but certainly for my constituents.
And I yield back.

Mr. SHIMKUS. Gentlelady yields back, but I want to get confirma-
tion. Do you want that letter submitted? Can we look at it? I am
sure we will, but we want to make sure. We haven’t seen it yet,
so we will take a look at it, and then we will—and now the chair
recognizes Mr. Terry for 5 minutes.

Mr. TERRY. Thank you, Mr. Chairman. Before I get to my ques-
tion, I just want to express an observation here in that—or a con-
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clusion that I am very disturbed at this Commission. I think we
have now found the most secretive agency or Commission on Cap-
itol Hill. T used to think it was the Federal Reserve, but I think
you guys take it.

The level of noninformation from this panel is frustrating. Cir-
cular discussion and just, in normal human nature, when there is
a void of information, it is filled with some information, which
leads to conclusions, maybe true or misplaced, that perhaps this is
a politically-run organization now.

And certainly when we hear of whether or not there is votes or
no votes or statements and state of approval or nonapproval, and
you get to say I don’t vote, but yet that counts for a vote in the
chairman’s mind is very disturbing. And so one of the recommenda-
tions I would make, Mr. Chairman, is that perhaps we need to leg-
islate transparency into this organization.

And I am disturbed or concerned that some of my colleagues on
the other side of the aisle here seems to want to just ask non-re-
lated questions to the apparent dysfunction of this Commission and
its Commissioner, or its chairman. But help me clarify because I
think this is a key component here. On the high-level waste pro-
gram, I want to know when was the policy to begin the closeout
of the high-level waste program established at the NRC.

And, Ms. Svinicki, when was that established?

Ms. SvINICKI. I do note that the Commission established a policy
of shutting down the Yucca Mountain program. This gets to the in-
terpretation of nonparticipating as an affirmative act, meaning that
it establishes—it establishes an outcome certainly, but I don’t be-
lieve that having a majority of the Commission not participate in
a policy proposal results in establishing a new

Mr. TERRY. Which is an interesting procedure that, whether it is
a tie or three to one or one to three, we will never know. Then
somehow gives carte blanche power to the chairman to proceed as
he or she wants to. Mr. Magwood, would you agree with Ms.
Svinicki’s statement that there was no establishment of a close-
down policy?

Mr. MAGWOOD. I don’t think that the Commission has taken an
active decision to close down the program. I do think——

Mr. TERRY. But the chairman has.

Mr. MAGwWOOD. The chairman clearly set a direction towards
close down, and as I indicated——

Mr. TERrRY. Mr. Ostendorff—I am sorry to cut you off, Mr.
Magwood. I just looked up and saw I only have a minute, 14 left
and two other questions. Mr. Ostendorff, do you feel that this pol-
icy of close down has been established?

Mr. OSTENDORFF. I was informed verbally by the chairman on
October 1 of the intent to provide the direction that he has de-
scribed, to shut down the licensing activities. My document here I
am reading from is my COM issued October 6, which I tried to con-
vince my colleagues during the pendency of the contending resolu-
tion, the staff should continue to follow the schedule to complete
safety evaluation documents for Yucca Mountain.

Mr. TERRY. All right, my 40 seconds left, Chairman Jaczko.
When was the policy to begin closeout of the high-level waste pro-
gram established, how was it communicated to your fellow Com-
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missioners and to the public, what are the documents, are there
transcripts of the votes, and what lead you to this decision to close
out? And you have 8 seconds.

Mr. JAaczko. Did I use them up? I—the decision ultimately was
in a memo. Well, really the first indication was when DOE indi-
cated their withdrawal of the application, I believe, which is in
March of—I am going to get my years wrong—2010, I believe.
There was a memo that was circulated to the Commission indi-
cating that based on the fact that the application was being with-
drawn, that the staff would be moving into closeout. At the begin-
ning of the fiscal year, 2011 fiscal year, a memo was issued from
our executive director of operations, who is essentially the chief op-
erating officer, and the CFO, indicating that the staff should effec-
tively begin close-down of the program.

As Commissioner Ostendorff indicated, he then—and I was com-
fortable with that decision in my executive authority as chairman
of the agency. I was comfortable in that decision and moving for-
ward in that way. Commissioner Ostendorff then, as is his right,
made an argument that that was, in fact, a policy issue that should
have been considered by the Commission. The Commission did not
support that. So the policy decision ultimately was made with the
memo that had my concurrence issued in early October. I think you
have a copy of that. We can get you a copy of that exact memo.

Mr. TERRY. Yield back.

Mr. SHIMKUS. We are policymakers. We don’t make decisions
based upon memos. I would like to recognize Diana DeGette for 5
minutes.

Ms. DEGETTE. Thank you very much, Mr. Chairman. Chairman
Jaczko, I wanted to talk to you for a minute about a concern that
you know that I have, which is what are we going to do with the
nuclear waste that we have sitting around at all of the sites around
the country? Spent fuel was an issue at Fukushima when they
were trying to control the emissions. And I am wondering about
what our long-term plans are in this country for it.

As I understand it, we have about 63,000 metric tons of spent
fuel, including both dry cask storage and the spent fuel pulls. Is
that correct to your knowledge?

Mr. JACZKO. About that number, yes.

Ms. DEGETTE. And how many years has that built up over?

Mr. Jaczko. Well, we have some facilities that have been oper-
ating for over 40 years. So some of that fuel goes back that far.

Ms. DEGETTE. So it is built up over the period of about 40 years.
And as I understand it, even if we did certify Yucca Mountain, that
facility, at least according to the original plan, was statutorily lim-
ited to 70,000 metric tons, correct?

Mr. JAczko. I believe that is the correct sum.

Ms. DEGETTE. So with 63,000 metric tons sitting around right
now and 70,000 tons, even if we did certify Yucca, that really
wouldn’t address the long-term problem if we are going to develop
more nuclear power in this country about what do we do about the
waste problem, correct?

Mr. JAczKoO. Yes, there certainly would be a shortage of storage
capacity even with that.
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Ms. DEGETTE. Right, so my question is, I guess, what is the
Commission doing, as we think about developing nuclear power in
the future, aside from all the safety issues and the certification and
all of that? I mean whether or not you assume that we are going
to reopen the whole discussion about Yucca, what is the Commis-
sion doing about planning for long-term storage issues around
spent fuel?

Mr. JAczko. Well, first and foremost, our focus is to make sure
that the fuel can be stored safely and securely, and right now, we
believe that it can be. The Commission recently made a policy deci-
sion about our belief that certainly for at least 60 years beyond the
licensed operation of a facility, that the spent fuel can be made,
stored safely and securely in a combination of wet or dry storage.

In addition to that, we have asked the staff of the agency to look
at a longer term timeframe, maybe 200, 300, 400 years to make
sure that there are no real substantive problems with the safety
and security of that fuel over that period of time.

And in addition then, there are efforts ongoing. There is a blue-
ribbon commission that the Commission is not directly involved in,
that the secretary of energy convened, to really answer that much,
much longer timeframe question about what are the best ways to
deal with this fuel? Whether it needs to be reprocessed, whether
it can be put into a geologic repository, or other some type of other
approach for reprocessing or recycling.

Ms. DEGETTE. So I guess my view would be that I think it is im-
portant, if we are really going to look at development of nuclear en-
ergy, not just to say well, we think that we can safely store the
spent fuel on site the way we are now. We can just kick that can
down the road for 60 or 100 or 200 years.

My view would be, as we start to think about whether nuclear
power really is a viable, either a bridge fuel or a long-term fuel,
that we are really going to have to have some clear idea of what
we are going to do. And if that would require some appropriations
or efforts from Congress, I think that is something to do. I think
just saying well, you know, would it be safe for us to leave all this
spent fuel sitting on site for 200 years? I don’t think that is the
discussion we should be having. I think we really need to grapple
with what we are going to do. And, Mr. Chairman, I guess that is
all T have to say, and I yield back.

Mr. SHIMKUS. Gentlelady yields back. For my colleague from
California, we looked at the letter, and we will accept it under
unanimous consent. So ordered.

[The information follows:]
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April 27, 2011

James D. Boyd, Commissioner
California Energy Commission
1516 Ninth Street, MS-34
Sacramento, CA 95814-5512

Dear Commissioner Boyd:

Thank you for your letter and your interest in our USGS research. We have attempted to
answer your questions to the best of our knowledge. The USGS and our partners are still
engaged in studying the Shoreline Fault and other faults in the area, so our knowledge
will improve with time, and our current interpretations may change in response to new
information.

1. Your research seems to indicate a linear trend of seismicity adjacent to DCNPP. What
is the actual lateral position of the Shoreline Fault with respect to the plant?

The absolute location of the Shoreline Fault, as inferred from relocated seismicity,
currently has an uncertainty of about 0.5 miles. Based on the relocated seismicity and
focal mechanisms of the carthquakes, we interpret the Shoreline Fault to extend nearly
vertically below its surface trace to a depth of about 12 km (about 8 miles).

PG&E’s report to the Nuclear Regulatory Commission on the Shoreline Fault
(http://diablocanyonpge.com/home/resources/shoreline-fault-zone-report-with-
plates.html) uses a well-defined lineation on the seafloor mapped from high-resolution
bathymetric data to identify the surface trace of the fault. Based on these bathymetric
data, PG&E’s report states that the surface trace of the Shoreline Fault is located in the
offshore about 600 meters from the power plant. This location is consistent with the
relocated earthquakes and is also consistent with the location of a small but narrow
anomaly peak in acromagnetic data.

2. What is the approximate linear extent of the Shoreline Fault? Does the cessation of
the trend of seismicity in your data indicate the terminal ends of the fault?

The linear extent of the seismicity along the Shoreline Fault is about 25 km (about 16
miles). However, at this time we are uncertain whether the southeastern end of the
seismicity represents the southeastern end of the fault, because a magnetic anomaly
associated with the fault extends farther to the southeast of the seismicity. We are more
confident that the Shoreline Fault is truncated at its northwestern end by the Hosgri Fault.
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3. What is your interpretation of the interaction between the Hosgri Fault and the
Shoreline Fault?

Our interpretation of the relocated earthquake locations is that the Shoreline and Hosgri
Faults are most likely connected at seismogenic depths.

4. What, if any, are the outstanding concerns/questions regarding the activity, capability
and magnitude of the Shoreline Fault, particularly with respect to the Hosgri Fault, and
what additional seismic studies are needed to help answer these questions?

The most important outstanding question regarding the earthquake hazard posed by the
Shoreline Fault is its slip rate. Related outstanding questions are the magnitude and times
of past earthquakes that the fault has produced. The rate of earthquakes on a fault,
expressed either through the frequency of past events or through a slip rate, is a
fundamental parameter required for probabilistic seismic hazard assessment. Lacking this
information, a fault can not be included in the statewide Uniform California Earthquake
Rupture Forecast (UCERF2) (http://pubs.usgs.gov/of/2007/1437/).

High-resolution seismic imaging studies are one method of constraining the slip rate and
timing of past earthquakes through the identification of locations where datable offset
features may be present.

Another means of estimating the rate of large earthquakes produced by the Shoreline
Fault is to extrapolate from the rate of smaller earthquakes using the b-value, but this is a
questionable approach for several reasons. Because earthquakes cluster in time, the
approximately 20-yecar carthquake catalog for the Shoreline Fault is too short to
accurately estimate the long-term rate of small earthquakes. Additionally, many
seismologists believe that large earthquakes are “characteristic”, meaning that they may
occur more often than the extrapolation from small earthquakes would imply.

Marine terraces in the area can be used to estimate the rate of vertical motions. However,
our analysis of the relocated earthquake and focal mechanisms indicates that the motion
of the Shoreline Fault is primarily horizontal (or strike-slip). Therefore, the marine
terrace data can not be used to estimate the slip rate of the Shoreline Fault without
making poorly constrained assumptions about what (small) fraction of the Shoreline Fault
slip is vertical.

5. What types of studies should be conducted in order to further resolve these
uncertainties?

The offshore Shoreline Fault requires marine-based methods to estimate its fault slip rate,
and to look for evidence of its past earthquakes. USGS and PG&E Company scientists
are working to install a GPS instrument on a small island to the west of the Shoreline
Fault surface trace. This effort may lead to new geodetic data that, with time, could be
used to constrain the slip rate of the Shoreline Fault.
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Improved earthquake locations would better define the geometry of the Shoreline Fault
and its intersection with the Hosgri Fault. Much of the uncertainty in the current
earthquake locations occurs because all of the seismic stations are located on land to the
east of the offshore faults. Improvements in earthquake locations could result if Ocean
Bottom Seismometers (OBSs) were installed near and west of the Shoreline and Hosgri
Faults.

6. PG&E'’s interpretation of the seismic data surrounding Diablo Canyon indicates that
there will be smaller and less frequent earthquakes than had previously been predicted
for Diablo Canyon. They also believe that joint seismic action from both the Hosgri and
Shoreline Faults is unlikely. Does USGS' data support this interpretation or are there
other valid interpretations?

The USGS, along with our partners at the California Geological Survey and the Southern
California Earthquake Center, find the Hosgri Fault capable of a magnitude 7.3
earthquake, as reported in The Uniform California Earthquake Rupture Forecast, Version
2 (UCERF?2) (http://pubs.usgs.gov/of/2007/1437/). This report was extensively peer-
reviewed, including review by the California Earthquake Prediction Evaluation Council
(CEPEC) and the National Earthquake Prediction Evaluation Council (NEPEC).

As we noted in our answer to question 1, the relocated seismicity along the Shoreline
Fault is consistent with a continuous fault at seismogenic depths over a length of 25 km.
Commonly accepted empirical rclationships indicate that a 25-km fault length is
consistent with earthquakes of approximately magnitude 6.5.

Recent large earthquakes have ruptured two or more adjacent faults (for example, the
2002 magnitude 7.9 Denali, Alaska, and the magnitude 7.2 2011 Baja earthquakes).
Given our current state of knowledge, we can not rule out the possibility of a rupture on
the Shoreline Fault triggering rupture on the Hosgri Fault or vice versa.

7. What is the major area where the Hosgri and Shoreline Faults appear to intersect that
might be the focus of three-dimensional seismic imaging studies? What areas likely
would not provide “good” 3-D imaging results due to the nature of the substrate or other
Jactors? ... Are there specific locations where 3-D imaging studies should be
concentrated?

In our view, high-resolution 3-D seismic imaging studies penetrating to the top of
acoustic basement along the Hosgri and Shoreline Faults may provide the opportunity to
map buried channels or other features that have been offset by motions along these faults.
This subsurface mapping of Quaternary and Holocene deposits, combined with age
dating of the offset geologic units, would provide badly needed slip rates for these faults.

8. We would appreciate any advice or guidance that you might provide to address the key
data gaps and any areas of uncertainty near DCNPP and where the best “bang for the
buck” is likely to be realized using advanced seismic imaging tools. Perhaps you might
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be able to indicate which locations you consider to be the most critical for further study
and which lines of study are likely to be the most informative.

In addition to the seismic studies identified in our response to question 7, several studies
would provide useful hazard characterization of the Hosgri and Shoreline Faults. High-
resolution swath bathymetry should be completed along the entire lengths and possible
projections of these faults. Currently the California State Waters bathymetry survey
stops at the 3-mile limit of California State Waters and does not fully image the complete
lengths of these faults. Ideally this bathymetric survey would be completed out to the
shelf break at a depth of about 120 meters: this break is generally located within 10 miles
of the shore in this vicinity. A rigorous program to obtain and date core samples of
sediments within the intra-Hosgri fault zone and Shoreline fault zone basins may
establish the history and recurrence intervals of large earthquakes along these fault zones.
This information is needed to obtain earthquake histories along both faults to determine
whether it is possible to evaluate whether earthquakes on one fault trigger earthquakes on
the other fault. Finally, to verify geclogic interpretations of the high-resolution multi-
beam bathymetry and aeromagnetic data, detailed imaging work to map the fault zones
using a “camera sled” loaded with video and still cameras, and lighting, could be towed
above the seafloor at strategic locations,

Please feel free to contact us if you have any further questions.

Best wishes,
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Dr. Jeanne Hardebeck Dr. Thomas Brocher
Research Geophysicist Center Director, Earthquake Science Center
U.S. Geological Survey U.S. Geological Survey
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Mr. SHIMKUS. Now the chair recognizes my colleague from Ohio,
Mr. Latta, for 5 minutes.

Mr. LATTA. I thank the chairman, and I thank the Commis-
sioners for being with us today. And I too have got some questions
as to how things proceed at the Commission. Can I ask you right
off the bat, when you are voting, is that something under regula-
tions or under statute as to how you proceed? Ms. Svinicki? I am
SOrTYy.

Ms. SVINICKI. Yes, the statute, I believe, references that the
Commission will develop policies and procedures for how it con-
ducts its business.

Mr. LATTA. OK, thank you. And Commissioner Ostendorff, can I
ask you how would you define collegial voting process?

Mr. OSTENDORFF. I would say that that describes an environ-
ment where each individual can study an issue, can engage their
colleagues. We typically meet one on one with each other every
week governed by the government in the Sunshine Act require-
ments, and we can exchange our views and positions in informal
meetings, and then proceed to cast a vote. This is a formal written
notation vote under our procedures. And that becomes our position
on a matter. Then those votes are used to hopefully come to a ma-
jority position. The Commission can announce, in the case of an ad-
judication, as the results of an order.

Mr. LATTA. OK, if I could ask Commissioner Magwood. You had
said a little bit earlier, and I hope I got this correct. You said on
some occasions you are not getting the information, but the major-
ity of the time you are. And you just heard from your fellow Com-
missioner that you get time to study the issue and exchange views
and get the information. But if you are not getting the information,
how can you exchange views properly and make a proper decision?

Mr. MagwooD. Well, in the case of matters where we have a
vote, I don’t think there has ever been a case where I have been
unable to get information to support my ability to render a judg-
ment.

Mr. LATTA. OK, and, Commissioner Svinicki, you said that there
has been times, if I wrote this down properly, you said that there
have been—it has been pushed back and not being ready. Could
you explain that a little bit when you are getting, like you are get-
ting all the information before you have to make a decision? You
say you are getting some push back?

Ms. SVINICKI. Yes, policy matters come before the Commission
for its deliberation and voting as a number of ways. As we have
heard, Commissioners can themselves propose a policy matter to be
voted on, but the agency staff can also develop policy issues and
bring them forward to the Commission. When I indicated that
there is occasionally issues of ripeness or when an issue is ready
to be brought to the Commission, that was the push back that I
referred to is if it is an issue arising from the agency staff being
brought to the Commission for the deliberation, it may occasionally
be—there may be timing issues.

Mr. LATTA. OK, and I wanted to make sure I understood this.
Commissioner Magwood, when Mr. Pitts was asking some ques-
tions, you said that dealing with what the word closeout meant,
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and you had a problem with that. Could you explain that, some-
thing in regards to what closeout meant?

Mr. MagwooD. When the issue of closing out the program first
came up in the context of the convening resolution, it was clear
that the language of the previous year’s appropriation did not
clearly authorize closeout of the program. But it seemed to me at
the time that the fact that we had such limited resources, that it
was a—as a person who has managed government programs, it was
in my view a reasonable choice to begin planning to go towards a
position where the program would be out of money by the end of
the fiscal year, and then we would have to be ready for that.

Mr. LATTA. OK, and then again this is for all Commissioners,
Svinicki, Magwood, and Ostendorff. On page 12 of the chairman’s
testimony today notes that the 2011 appropriations bill provides
$10 million for the NRC staff to complete the effort to thoroughly
document the staff's technical review and preserve it as appro-
priate for publication and public use.

Are we to interpret that statement from the chairman to mean
that the Appropriation Committee earmarked the $10 million to
mothball the Yucca license review? Commissioner Ostendorff?

Ms. SvINICKI. I do not interpret the Congress’s action on the
funding bill to have directed the NRC to shut down the program.

Mr. LATTA. Commissioner Magwood?

Mr. MAGwoOD. I think that the process to decide exactly what
we mean by shutdown is a decision the Commission has to make,
and I have offered a COM to the Commission to try to move to-
wards deciding that, but we haven’t resolved that.

Mr. LATTA. Thank you. Commissioner Ostendorff?

Mr. OSTENDORFF. I agree with Commissioner Svinicki’s comment.

Mr. LATTA. Thank you very much. Mr. Chairman, I yield back.

Mr. SHIMKUS. Gentleman yields back his time. Chair now recog-
nizes my colleague from Georgia right next to me, Mr. Barrow, for
5 minutes.

Mr. BARROW. I thank the chairman. Members of the Commission,
I represent Georgia’s 12th District, which is the home of Plan
Vogtle. Vogtle was, as you may know, the last nuclear power plant
to be commissioned in this country over a quarter of a century ago,
and it just happens to be the site of the next nuclear power plants
to be commissioned in this country as a result of many, many
things going on right as we speak.

Policy makers at both the state and the federal level had a huge
role to play in this. At the state level, legislators given the owner/
operator the permission to start charging rate payers long in ad-
vance without getting any return on their investment. So Georgia
rate payers are already paying for the construction cost in order to
lcl)lwer the amount of borrowing that has to be done to build the
thing.

At the federal level, the last administration signed into law and
this administration is implementing for the first time loan guaran-
tees to reduce the cost of the borrowing that does have to take
place. So at the both the state and the federal level, the rate pay-
ers, the policy makers at both levels doing everything they can to
re-inaugurate or re-jump start the nuclear renaissance in this
country that is going on right now. And we have gotten just about
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as far down the road as you can with preparation before we have
to start building the thing itself.

And I want to commend you all, commend you and your staff for
the role that you all have been playing in this because it is a major
development. I think the folks I represent recognize that Vogtle is
a unique and really valuable asset, and they are proud about its
prospects. And I want to commend you all for what has happened
thus far.

What I want to ask about is—and I know we are concerned about
learning the lessons from the events in Japan. The question I have
for you all is what can the folks who are developing the new sales
at Vogtle expect as a result of the review of the events in Japan?
Mr. Chairman, can you elaborate on that?

Mr. JAczKOo. Well, we have—there are really two stages to the re-
view. The first stage is a 90-day review. That is about a month into
that review. So in about another 60 days, we will have some pre-
liminary information about possible changes we would need to
make to our regulations. If there were changes that were nec-
essary, those would fall into really one of two categories. Changes
that are fundamental to safety and changes that are really more
enhancements to safety.

If they are fundamental change to safety, then all plants would
really have to look at those without regard to cost or other consid-
erations. If they are factors that involve kind of enhancements to
safety, then they would fall under our provisions that require us
to do essentially a cost/benefit justification for making those
changes.

So a perspective license application would potentially fall under
one of those two categories, but the goal is to try and get all the
work done before we have to make any final decisions on these new
licenses. But certainly that will be—it will be a challenge to get
there, but I think we have some good people working on it. And
I think they understand the importance of identifying what the les-
sons are, identifying them early, and then laying out what the
changes are that might be necessary.

So we will continue to communicate very well, I think, with all
of our applicants about possible changes and keep them informed
as we go forward.

Mr. BARROW. Anybody else on the Commission wish to elaborate?
All T will add is—thank for the explanation—is just to understand
that they are actually building the thing. Huge investments have
been made. Commitments have been made. The rate payers are al-
ready paying for something. They haven’t got a return on their in-
vestment yet, and the state and the federal governments have both
combined and cooperated to try and make this possible. So I urge
you all to approach this review in the most constructive manner
possible.

You decide what is best, and I understand that is where we are.
And I want to again commend you all and your staff for the work
that you all have done thus far. And with that, Mr. Chairman, I
yield back.

Mr. SHIMKUS. Gentleman yields back his time. Chair now recog-
nizes the gentleman from Texas, Dr. Burgess, for 5 minutes.
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Mr. BURGESS. And I thank the chairman for the recognition. My
apologies for being out of the room on some of these questions. So
if I am covering ground that has already been covered, bear with
me. That is what the committee process is all about.

Chairman Jaczko and any of the other Commissioners who wish-
es to answer, on the budget approved by the Commission, the 2011
budget approved by the Commission in February 2010 appeared to
set conditions for ending review of the Yucca application. Is that
an accurate read of the budgetary document?

Mr. JAczKo. The 2012 budget has zero funding for the Yucca
Mountain review.

Mr. BURGESS. But what about for the year 2011?

Mr. JAczko. For 2011, the appropriation approved by Congress
was for $10 million, which is for closeout of the review.

Mr. BURGESS. And the Department of Energy has made a motion
to withdrawal the license, but that motion was denied by the Nu-
clear Regulatory Commission. Is that correct?

Mr. Jaczko. A licensing board at the NRC denied that motion.
The Commission as a whole has not rendered a final action, but I
would note that those actions are separate from the budgetary deci-
sions. The budgetary decision goes to our review and ultimately our
general activities. So it is possible for the agency to close out the
review with the legal question of withdrawal still outstanding.

In essence, it would be mothballed and all the documents would
be frozen in time, as they are. That legal question would be frozen
in time, but from a practical matter, there really isn’t that much
of a difference, I think, because the Department of Energy has no
funding. The program has been terminated at the Department of
Energy at this time, and it has been terminated now for over a
year.

Mr. BURGESS. Yes, and I will just share with you, having been
there with Chairman Shimkus last week, I mean I was shocked by
the lack of activity, the inactivity after such a sizable investment.
As Mr. Barrow has indicated, the rate payers have invested this
money. And again I was shocked by what I saw. But at this point,
the application has not been withdrawn. Is that correct?

Mr. Jaczko. It is still—the application is still in front of the
Commission, and the question of withdrawal is in front of the Com-
mission. But again from a budgetary perspective, we are closing
out our review and intend to close out by the end of this year.

Mr. BURGESS. Well, have the policy conditions been met to begin
the termination?

Mr. JAczko. We have received a congressional appropriation for
$10 million which is to close out the program. The issues about the
policy conditions again, we—I have perhaps answered this question
many times in front of this committee. We have reviewed all of the
questions and all of the issues that have been raised by my col-
leagues here, and those were ultimately reviewed by the Commis-
sion in Commissioner Ostendorff’s communication about whether or
not this was the appropriate action for the Commission to take.

And I would note that Commissioner Ostendorff, in a meeting
that we had in October in front of the entire NRC staff, indicated
that he had disagreed with the decision. That decision was looked
at by the Commission, and he ultimately respected that the major-
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ity of his colleagues did not agree with his interpretation. So that
issue was put to rest in October of that year.

Mr. BURGESS. Well, just so I am clear on this, the budget guid-
ance issued by the Nuclear Regulatory Commission in February
2010 says “upon withdrawal or suspension of the licensing review,
the NRC would begin an orderly closure of the technical review and
adjudicatory activities.”

Now, Ms. Svinicki, if I could ask you, you were on the Commis-
sion when this budget language was debated. Is that correct?

Ms. SvINICKI. Yes, I was part of the three-member Commission
at that time that voted on the budget request that you have just
quoted.

Mr. BURGESS. And why was that language included in the budget
document?

Ms. SviNICcKI. If I am remembering events correctly, there might
have been language in the draft budget request that I was voting
on that had said something about assuming the withdrawal of the
application. I had in my vote on that budget request language re-
vised—proposed to revise that language to upon the withdrawal or
suspension instead of assuming the withdrawal or suspension. And
that garnered majority support, and that is why it reads as you
have just quoted it.

Mr. BURGESS. So the language then is not an accident. It was ac-
tually voted on by the Nuclear Regulatory Commission?

Ms. SVINICKI. Yes.

Mr. BURGESS. Commissioner Ostendorff, the question I pre-
viously posed to Chairman Jaczko on the guidance issue in Feb-
rﬁar‘;f 2010, do you have—and you were a dissenting opinion on
that?

Mr. OSTENDORFF. I was not—Congressman, I was not on the
Commission in February 2010. I assumed duties April 1, 2010, so
I was not involved in the decision process that Commissioner
Svinicki nor Chairman Jaczko were at that time.

Mr. BURGESS. Right, but Chairman Jaczko referenced a debate
that was voted in October.

Mr. OSTENDORFF. Yes, the chairman has accurately stated the
situation from October of last year where an all-hands meeting in
Rockville with NRC staff. There was probably 1,500 people there.
We had acknowledged that—I disagreed with the chairman’s ap-
proach in this, but we had—I respected also that my colleagues on
the Commission had made a different decision.

Mr. SHIMKUS. Gentleman’s time has expired. Chair recognizes
the gentleman from Washington State, Mr. Inslee, for 5 minutes.

Mr. INSLEE. Thank you. We have great concern in the state of
Washington. We are spending millions plus vitrifying waste that
has been left over from us winning the Cold War and helping the
country in that regard. And now we are vitrifying this waste, and
it is all dressed up with no place to go.

And it is accumulating, and we are ready to go. And we are doing
our job in the state of Washington, but we are stuck in this situa-
tion where Uncle Sam is not fulfilling its statutory obligation to
open up this repository, and it causes us great concern in the state
of Washington, both from the standpoint of efficiency that we are
doing this great work vitrifying the waste, and from the standpoint
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that we have these hundreds, over 100 now what are supposed to
be temporary sites. This is of great concern to us.

So I just want to ask the chairman my understanding is that the
NRC staff was reviewing the Yucca Mountain application using
2010 funds. It was heading in that direction, and then without con-
trary direction from Congress, when the stop-gap CR came in to
the 2011, it basically reversed course without statutory authority.
Is that, in fact, what happened here?

Mr. JAczko. No, I don’t believe that it what happened.

Mr. INSLEE. And why do you think it was a different situation?

Mr. JAczZKO. At the beginning of the 2011 fiscal year, we were
operating under a continuing resolution. We had had an applica-
tion for the Yucca Mountain project that had been withdrawn. At
the beginning of that fiscal year as well, the program had been ter-
minated by the Department of Energy so there is no longer a Yucca
Mountain program.

So at that time, what I did was look at general practices for ap-
propriations law for dealing with a continuing resolution and made
a decision to move to close down of the program. That was based
on the fact that partially at that time, the Senate had approved a
reduction in the budget for the NRC and the House as well.

There had been, at I believe a subcommittee level, there had
been a mark to indicate a reduction in the budget for close out.
And based on guidance from circulary 11 from the OMB as well as
GAO guidance, the appropriate and prudent action at that point
was for us to move to close down activities to preserve that option
for Congress, which ultimately is what Congress wound up approv-
ing, which was a dramatic reduction in our budget to $10 million
while zeroing out the program at the Department of Energy.

So based on all of that, I am confident we took the right steps
so that we are prepared to complete our action for closing out the
program by the end of this fiscal year.

Mr. INSLEE. So I would like to put in the record a memorandum
dated October 8 from Commissioner Ostendorff, which basically
says, “I believe that it is inconsistent with the intent of the con-
tinuing resolution to direct the staff to follow direction in the budg-
et request for fiscal year 2011. My conclusion comes not only from
a plain reading of the continuing resolution and applicable guid-
ance, but also from my past experience as Principle Deputy Admin-
istrator at NNSA and as counsel for the House Armed Services
Committee.”

[The information follows:]
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UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555-0001

October 8, 2010

QFFICE OF THE
COMMISSIONER

MEMORANDUM TO: Chairman Jaczko
Commissioner Svinicki
Commissioner Apostolakis
Commissioner Magwood ) bﬂ
FROM: Commissioner Ostendorff VW ¢
SUBJECT: DISAGREEMENT WITH STAFF BUDGET GUIDANCE UNDER

FISCAL YEAR 2011 CONTINUING RESOLUTION

The purpose of this memorandum is to record my disagreement with guidance given to the NRC
Staff related to the fiscal year 2011 Continuing Resolution (CR). The contents of this
memorandum are consistent with a memorandum to file | signed on October 8, 2010.

On October 4, 2010, the EDO and CFO issued a memorandum to the Staff providing direction
on the fiscal year 2011 Continuing Resolution. This memorandum stated that “[w]ith respect to
the High-Level Waste Program, the CR legislation does not include specific restrictions on
spending funds. Therefore, the staff should continue its activities on the Yucca Mountain license
application in accordance with the Commission's decisions on the fiscal year 2011 budget
request using available Nuclear Waste Fund resources during the CR." On October 6, 2010, |
issued COMWCO-10-0002 for the Commission’s consideration to provide specific direction to
the staff with respect to this guidance, but | wanted to write separately to express my strong
personal disagreement with the direction given to the Staff by this guidance.

| believe it is inconsistent with the intent of the Continuing Resolution to direct the Staff to follow
direction in the budget request for fiscal year 2011. My conclusion comes not only from a plain
reading of the Continuing Resolution and applicable guidance, but also from my past experience
as Principal Deputy Administrator at NNSA and as counsel for the House Armed Services
Committee. With respect to the fiscal year 2011 Continuing Resolution, Section 101 expressly
provides that the funds to be appropriated are those “as provided in the applicable
appropriations Act for fiscal year 2010 and under the authority and conditions provided in such
Acts, for continuing projects or activities ... that are not otherwise specifically provided for in this
Act...." (emphasis added). Absent any express exception in the Continuing Resolution, the
NRC is obligated to foliow its fiscal year 2010 budget ... including any Commission direction
contained in that budget. The Continuing Resolution does not specificaily provide for the NRC
to follow its yet-to-be-approved fiscal year 2011 budget request, nor does it even specifically
mention the NRC or the High-Level Waste repository review. Thus, under the express language
of the Continuing Resolution, special treatment for this activity is “not otherwise specifically
provided for.” A basic canon of statutory construction is expressio unius est exclusio afterius:
the express mention of one thing excludes all others. Congress expressly outlined all of the
exceptions to the general rule in Section 101 that agencies shouid foliow their fiscal year 2010
budgets, and the NRC's High-Level Waste Program is not one of those exceptions, therefore
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making the fiscal ysar 2010 budget direction operabie.

Fusther, Section 104 of the Continuing Resolution states that “except as otherwise provided in
Section 102, no appropriation or funds made available or authority granted pursuant to section
101 shall be used fo initiate or resume any project or activity for which appropriations, funds, or
other authority were not available during fiscal year 2010." This prohibition reinforces the view
that the NRC is fo stay the course with respect to how it was undertaking projects or activities
during the Continuing Resolution. The Commission's fiscal year 2010 budget specifies that
fiscal year 2010 funds will be used fo "support the ongoing license review by funding the NRC
staff conducting technical ficense application review activities....” | strongly object to using funds
during the Continuing Resclution for a reason inconsistent with this stated purpose, such as
“orderly closure” of the licensing review. Commencing orderly closure is not, in my opinion,
“conducting technical license application review activities,” and therefore is entirely inconsistent
with the intent of the Continuing Resolution.

in addition to a plain reading of the Continuing Resolution, this view is also supported by
guidance from the Office of Management and Budget (OMB). Section 123 of OMB Circular A-
11, for example, states that normally, “the continuing resolution limit{s] the purposes for which
funds may be obligated.” Circular A-11 goes on to explain that “{a] CR makes amounts available
subject to the same terms and conditions specified in the enacted appropriations acts from the
prior fiscal year.... Normally, you are not permitted to start new projects or activities.” (emphasis
in original). Therefore, it is my opinion that under the Continuing Resolution the staff should
continue to follow the Commission’s direction in the fiscal year 2010 budget as authotized and
appropriated by Congress, rather than change course as suggested in the Continuing
Resolution guidance memorandum.

The relevance of the fiscal year 2011 budget request is limitad to determining the rate at which
the programs and activities are to be funded during the Continuing Resolution, not to determine
that the programs and activities should be conducted in accordance with direction that is
contained in the fiscal year 2011 budget request. To the extent that budget direction in the fiscal
year 2011 budget request should be foliowed (a position | do not agree with), the conditions in
that budget request that would authorize “orderly closure” have ot been met. The fiscal year
2011 budget request clearly states that such closure would not begin until “withdrawal or
suspension of the licensing review....” Since the issue of whether the application may be
withdrawn is currently before the Commission and a final decision has not been rendered, that
condition clearly has not been met.

ce: EDO
CFO
oGC
SECY
OCAA
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Mr. INSLEE. Now, to me, the only reading I can have of this sce-
nario is that there was a decision made here politically without
statutory guidance. And that is most concerning. Commissioner,
would you like to comment on this?

Mr. OSTENDORFF. Congressman, you have my memo there. We
have already discussed in the hearing, but just to summarize, I
had, at that point in time, very strong beliefs that the position that
I had advocated in my memo was the correct position that the
Commission should take. I disagreed with the direction provided to
the staff and used the COM vehicle, this memorandum, as hope-
fully the advocacy document to get my colleagues on the Commis-
sion to agree with my position, which is that the staff should con-
tinue high-level waste licensing activities until there has been a
withdrawal of the license application decision or until there has
been a decision to suspend those activities.

I was unsuccessful in getting a majority of my colleagues to
agree to that position.

Mr. INSLEE. Now, the situation is that the Atomic Safety and Li-
censing Board is an independent, trial-level, adjudicatory body.
They have issued a ruling that the DOE cannot withdraw the ap-
plication. On what grounds can your organization ignore that clear
adjudicatory ruling that stands as of this moment? I just—it just
boggles my mind to think that they can just be ignored in this re-
gard.

Mr. JAaczko. Congressman, the Commission has not yet acted on
that particular matter. The budget issues are a separate matter.
We will be done with close out by the end of this fiscal year. At
thlat gime, if those legal questions are unresolved, they are unre-
solved.

But I would just remind you there is no program at the Depart-
ment of Energy anymore for high-level waste. That program and
that office were terminated almost two years ago now. There is no
longer any Yucca Mountain program. So, you know, I think that
this is the best analogy is a developer wanting to build a shopping
mall and the fire marshal conducting inspections and reviewing fire
safety for that particular shopping mall and the developer deciding,
after two years, to stop work and stop developing the project. The
fire marshal doesn’t still go out and tell the developer to keep
building so they can conduct their licensing inspections. That is the
scenario that we have.

We are not in charge of the Yucca Mountain program. That is a
Department of Energy program. It has been terminated. It ulti-
mately would be a tremendous waste of taxpayer dollars to con-
tinue to review an application for which there is no applicant, and
that is the situation we find ourselves in from a budgetary stand-
point.

Mr. INSLEE. I would just point out that I don’t think it is the pri-
vate citizen’s right to tell the fire marshal what they are doing.
That is the metaphor I would suggest. Thank you.

Mr. SHIMKUS. Gentleman’s time has expired. Chair recognizes
the gentleman from Louisiana, Mr. Cassidy, for 5 minutes.

Mr. Cassipy. Thank you. Ms. Svinicki, I am sorry if I mis-
pronounce your name. Won’t be the first time, I am sure, for you.
I have been here 3 years, and when you said something earlier,
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way earlier, I asked a question—it is like you were asked how
much you know, and you replied somehow that no, you are really
being asked what you don’t know that you know. It suggested a
lack of forthrightness on behalf of the staff. If you ask a question,
they answer you directly, but they are not necessarily generous and
contextual with the answer. Is that—was that a fair characteriza-
tion of what you said?

Ms. SviNIcKI. I would characterize the NRC staff has an inclina-
tion to be forthcoming to every member of the Commission. I think
that what they have to do is adjudicate issues of rightness and
when it is that they would bring matters before the Commission.
If they desire to do additional work, they may suggest to me as an
individual member of the Commission that the matter is not ripe
for me, for my review at that time.

Mr. Cassipy. When you say desire to do individual work, what
do you mean by a desire to do individual work? Like this is an in-
terest that is a personal interest on their part or an interest of the
Commission or of the chairman? Or do you follow what I am say-
ing? I am not quite sure I know what you mean by a desire.

Ms. SVINICKI. Desire on my part would be an issue in which I
have developed some interest as an individual member of the Com-
mission. It is not perhaps before the Commission as a body but in
pursuing oversight of the staff's work, I may develop a personal in-
terest in some area that they are working on.

Mr. CassiDY. I am sorry. You mentioned their desire though.
How would their desire impact your activities?

Ms. SvVINICKI. Perhaps desire is a poor choice of words. It may
be their evaluation that they should do additional work on a mat-
ter before it comes to the Commission. It may be their expert judg-
ment that there is additional work that they need to do prior to the
Commission considering it.

Mr. CASSIDY. So you have no problem with how the staff deals
with your issues?

Ms. SVINICKI. My experience is that the staff is almost uniformly
inclined to keep the Commission fully and currently informed.

Mr. Cassipy. OK, that is wonderful. Now, there is also a letter
that, I gather, that when Chairman Issa and another committee re-
quested the Volume 3 of the draft Safety Evaluation Report of the
Yucca Mountain license application. Four of you signed a letter,
and it is a little cryptic. But I am told that reading between the
lines, it suggests that the chairman had not sent the full report.
Or, put it this way, that you wished to weigh in that there may
be a problem with the report as sent. I think this is already in the
record. I can give it to you if you wish.

1 Mfl SHIMKUS. If you are asking for it, we will look at it as we
o all—

Mr. Cassipy. No, I am just——

Mr. SHIMKUS. Let me just say that as a factual matter, I trans-
mitted that report to Congressman Issa. The particular:

Mr. Cassipy. Can I ask the other—excuse me, Mr. Chairman,
but can I ask the folks that signed this what was the purpose of
the letter? Mr. Magwood, I just don’t—I don’t understand it.

Mr. MAGWOOD. The Commissioner has a process to formally ap-
prove correspondence to Congress and the correspondence gen-
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erally. And the Commission had come to some agreement on what
the transmitting letter would say, and the letter that was purposed
to be sent was different from what we had agreed to.

Mr. CassIDY. So the Commission decided upon the content of a
letter, but the chairman sent a different letter?

Mr. MAGWOOD. That is correct.

Mr. CAssIDY. Wow, now—wow.

Mr. JAczKO. Congressman, if I could just add, the——

Mr. CassiDY. Yes, let me finish with these folks because you are
very opaque when you speak, Mr. Chairman. But frankly, I am get-
ting the sense of a group of folks who don’t find a collegial atmos-
phere, but rather find—in fact, I noticed that you quoted earlier,
you used the personal pronoun “I decided” regarding the budget.
And then “we issued”
hMr. JACZKO. That is correct, as well as other colleagues indicated
that.

Mr. CassiDY. You said “I decided.” Then you said the collective
“we” as if the “we” then signed on.

Mr. Jaczko. Congressman, I can just provide you a copy of——

Mr. Cassipy. Mr. Ostendorff, what was your feelings about the
fact that a different letter was sent aside from the one that the
Commission approved?

Mr. OSTENDORFF. I had strong issues, and I, basically through
my staff, told the chairman’s office that we did not agree with the
version that he had. Four of the Commissioners had agreed to a
particular version, and a different letter went out. And I did not
agree with the tone or some of the context of what the chairmen
sent. So I joined my other colleagues to send the letter that you got
in your hand.

Mr. CassiDy. I really get a sense that there is a lot that is
unspoken here, but in a sense that oftentimes the Commission as
a whole does not sign on to that which the Commissioner, the
chairman, decides is going to be the course of the Commission as
a whole. That the chairman, if you will, informs you after the fact
and then uses the collective “we” when initially it was “I,” he that
made the initial decision. Is that an unfair characterization?

Mr. OSTENDORFF. I would like to comment if I could on that. I
think the chairman and his office, I would say, were transparent
and clear with our office that they disagree with the letter we had,
the majority had viewed on, that he was going to proceed dif-
ferently. But his staff was, I would say, up front, Congressman, in
telling us that he had a different approach to it.

Mr. Cassipy. Was that after his initial letter had been sent
or—

Mr. OSTENDORFF. It was final to the final version going from the
chairman’s office.

Mr. SHIMKUS. Gentleman’s time has expired. Chair recognizes
the gentleman from Massachusetts, Mr. Markey.

Mr. MARKEY. Thank you, Mr. Chairman. First of all, Chairman
Jaczko, I want to commend you for your commitment to following
the science and the requirements of law as you have dealt with
Yucca Mountain and Fukushima and other important matters be-
fore the Commission. I want to commend you for following the law
and the science. And I would also like to give you 15 seconds to
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respond to the discussion that was just taking place here so you
can explain the role of the chairman at the Nuclear Regulatory
Commission.

Mr. Jaczko. Well, Congressman, I appreciate that. I think—I
mean ultimately it is my job as chairman to serve as the chief
spokesperson and also as the chief congressional liaison for the
agency. So, you know, this is an internal matter in the Commis-
sion. I think it is unfortunate that we are distracted by something
like this, with all due respect to the committee here. My focus as
chairman has been to focus on safety and nuclear safety.

With any collegial body, there are always going to be differences,
and in regard to the particular letter, the letter that I sent ex-
pressed my views which are different from the Commission on the
transmittal of this particular document. I offered all of my col-
leagues an opportunity to send whatever additional documents
they would like as part of that transmittal. None of my colleagues
took me up on that opportunity, and then after the fact, they de-
cided to send a different letter.

So, you know, I think it is unfortunate that this is where we are,
but what I care about is nuclear safety. And I will continue to do
what I think is right in the interest of nuclear safety.

Mr. MARKEY. Mr. Chairman, it sounds like you made a fair offer
to the other Commissioners that they rejected. So I commend you
on giving that opportunity, and perhaps they could explain why
they didn’t take you up on that offer. Seems like that was the reg-
ular protocol that they should have followed, to be honest with you.
And I don’t know why they are off as, you know, independent oper-
ators here rather than working with in a framework that, it seems
to me, is long established at the NRC.

Chairman, Jaczko, on March 21, you proposed a review of U.S.
nuclear power plant safety in the wake of the Japanese meltdown
and said that its results would be released publically. But Commis-
sioner Magwood then counterproposed that it only be released pub-
lically after the NRC Commissioners voted to approve its release.

I understand why the Commission should vote on the regulatory
steps needed, but other safety documents, routinely released pub-
lically without a Commission vote to enable the release of those
documents. Do you think it was a better procedure for you just to
be able to release those safety documents so that the public could
know what was taking place?

Mr. Jaczko. I did. I thought this was such a high profile and im-
portant issue. It was important that the task force that we devel-
oped have its report provided publically and to the Commission for
the Commission then to weigh in on. And I am pleased to say that
in the end the Commission did wind up supporting that particular
proposal, and I think it is the right decision.

Mr. MARKEY. Yes, and I strongly disagree with the position
which Commissioner Magwood took, and I just want to put that out
on the record. Now, I have also learned from an NRC employee
that inspectors were told not to investigate whether vulnerabilities
like the ones that lead to the meltdown in Japan existed at U.S.
reactors.

When inspectors complained, that they were then granted per-
mission to examine these vulnerabilities but were told to keep all
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of their findings secret and out of the NRC’s public report. That is
unacceptable, and I am asking each one of you to commit to me
that these inspections will include an assessment of all
vulnerabilities exposed in U.S. reactors and that all the results, ex-
cept for those that are truly security sensitive, will be made part
of the public record. Yes or no, Mr. Chairman.

Mr. JACZKO. Yes.

Mr. MARKEY. Yes. Commissioner Svinicki, yes or no?

Ms. SvINICKI. The inspections are to our regulations, and aside
from security findings, will be made public. That is my under-
standing, sir.

Mr. MARKEY. OK, yes. Commissioner Magwood, yes or no?

Mr. MAGWOOD. The inspections are meant to compare plant con-
ditions with the requirements as per——

Mr. MARKEY. Is that a yes, Commissioner?

Mr. MAGWOOD. Yes, will be made public.

Mr. MARKEY. OK, yes. Thank you. Commissioner Ostendorff, yes
or no?

Mr. OSTENDORFF. I would like to explain. I don’t think a yes or
no answer here is appropriate, Congressman, to be responsive. I
think there has been a lot of confusion on matters that are either
safeguards material or related to what is called the B5B inspec-
tions

Mr. MARKEY. Anything that is security sensitive can be kept out.
Everything else should be made public. Do you agree with that?

Mr. OSTENDORFF. I agree with that.

Mr. MARKEY. OK, thank you. As you know, the loss of electricity
was the ultimate cause of the meltdowns in Japan. Will the post-
Fukushima task force, Mr. Chairman, be looking at the question of
whether emergency generators should be available for spent fuel
pools even when there is no fuel in the reactor core?

Mr. JAczko. Yes, I think that is something we should be looking
at. And the Commission, in fact, had a meeting on this issue of
what we call station blackout, which is when all the electricity is
lost, and that issue came up there as well, the need to ensure that
spent fuel pools are covered.

Mr. MARKEY. OK, thank you. Thank you, Mr. Chairman, very
much.

Mr. SHIMKUS. Thank you. Chair now recognizes the gentleman
from Virginia, Mr. Griffith, for 5 minutes.

Mr. GRIFFITH. Thank you, Mr. Chairman. I have to tell you, I am
just really perplexed. I don’t understand your processes, and I don’t
follow it. It doesn’t seem to me to be in the principles of little D
democracy and little R republicanism, and I just don’t get it. So
what I would like to know is I am not as concerned about the un-
derlying policy at this moment as I am the fact that it doesn’t look
like we can get policy.

So where exactly are your rules, and how did you come up with
if we don’t vote, it is a no vote? I mean, I understand there may
be some procedural mechanism where that is, but how do you not
participate, but it is equated as a no vote? That may be in your
rules. Do you have a set of rules, Mr. Chairman?

Mr. JAczko. We do, and one of the options is for nonparticipa-
tion.
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Mr. GRIFFITH. And can you provide those rules to us please?

Mr. JAczko. Absolutely, they are publically available on our Web
site, but we can provide them.

Mr. GrIFrFITH. All right, I will get my staff to get them for me
as well, but I would like to have those rules entered as part of the
record because I think it may clarify some of the answers we have
heard here today, which are hard to believe.

Mr. SHIMKUS. Without objection, so ordered.

[The information follows:]
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Foreword

This document sets forth the procedures governing the conduct of business at the Commission
level of the Nuclear Regulatory Commission. It provides an overview of the Commission's
responsibilities, Commission's decision-making process, including procedures governing formal
Commission voting, the conduct of Commission meetings, Commissioner involvement in
institutional correspondence, transmittal of sensitive documents to Congress, and Commission
testimony.

The Office of the Inspector General (OIG) is a statutorily established office conducting
independent audits and investigations within the agency. The OIG has a statutory responsibility
to communicate with the Congress, separate and apart from communication between the
Commission and Congress. Accordingly, unless specifically stated, the requirements of these
procedures with respect to Commission review and processing of documents, testimony, and
personne! do not apply to the OIG.

These procedures will be reviewed at least every two (2) years to reflect approved
reorganizations, consider changes for improved efficiency or effectiveness, and ensure
conformity to legal requirements and Commission policy.

Annette Vietti-Cook
Secretary of the Commission

Highlights

Commission/Chairman Responsibilities
+ The Commission is responsible for policy formulation, rulemaking, (see Endnote 1)
adjudications, and adjudicatory orders.
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Chapter V sets forth the process of obtaining
correspondence,

Chapter V1 contains guidelines for providing s
Congress.

Chapter VII contains guidance regarding the pf
hearings and procedures for responding to comn
hearings.

Changes to or Waiver of Commissi

A majority of the Commission members (as des
Appendix 4) may change or waive its procedure
Commissioner or Commissioners request a chan)
the question into writing and poll the Commissi

llegial review of significant institutional

nsitive Commission/staff documents to

teparation of agency testimony for Congressional
hitments made to Congress at Congressional

Procedures
ribed in the voting procedures in Chapter I1] and
at any time consistent with existing law. If a
be or waiver, the Office of the Secretary will put
n. Any change or waiver will be based on

written vote of the majority.

Chapter Il -- Decision Documents

The primary decision-making tool of the collegial Commission is the written issue paper
submitted by the Office of the Executive Director for Operations (EDQ), the Chief Financial
Officer (CFO), or other Office Directors reporting directly to the Commission. Best known as
SECY papers, they are described below.

An additional vehicle for Commission decision-making is the written exchange of memoranda
between Commissioners. In these action memoranda (called COMs), one Commissioner
recommends a particular course of action to the other Commissioners. A description of the
process used to obtain Commission action on such memoranda is detailed later in this chapter
under the section "Action Memoranda".

The Commission also receives memoranda from the staff. Most of these documents provide
information on current topics and do not require any Commission action. At times, however, a
staff memorandum may contain a recommendation or seek guidance from the Commission: In
that event, the memorandum will be circulated in the COM system.

Copies of draft and final SECY papers or COMs delivered to the Chairman shall be delivered
simultaneously to the other Commissioners.

SECY Papers

Policy, rulemaking, and adjudicatory matters, as well as general information, are provided to the
Commission for consideration in a document style and format established specifically for the
purpose. Such documents are referred to as SECY papers. A SECY paper gains its nomenclature
through the designation (e.g. SECY-06-0189) assigned to it by the Office of the Secretary. In
addition to its numerical designation, each paper has two other distinctive markings. First, a
heading on the first page designates whether the subject matter relates to the formulation of
policy (Policy Issue papers), or to the promulgation of agency rules (Rulemaking Issue papers),
or to the granting, suspending, revoking, or amending of licenses or certificates (Adjudicatory
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Issue papers). Subject matter relating to Federal Court litigation is also presented in Adjudicatory
Issue papers. Second, a color band on the top and bottom of the first page further indicates the
type of action expected of the Commission. A description of the color bands used by the
Commission is as follows:

* A red band (Commission Meeting Paper) indicates a major issue on which collegial
deliberation and vote at a Commission meeting, usually in a public session, is anticipated.
(See also Chapter IV, Commission Meetings).

A blue band (Notation Vote Paper) indicates an issue requiring consideration by the
Commission or consultation with the Commission prior to action by the staff, but not
requiring collegial deliberation among Commissioners or a formal vote in a meeting, thereby
lending itself to a written notation process.

-

A green band (Affirmation Paper) indicates Commission business that does not require
deliberation among the Commissioners in a meeting mode, but by law must be voted by the
Commissioners in the presence of each other. Such papers are required when the action (such
as approval of final rules or orders) legally binds those the NRC regulates or has a significant
legal effect on persons outside the Commission. The Affirmation process is administered
through a notation voting system and a subsequent formal declaration of votes by
Commissioners in a public session dedicated to this purpose.

A black band (Information Paper) is placed on papers which provide information on policy,
rulemaking, or adjudicatory issues. Information Papers are purely informational and should
not assume or request any action by the Commission. If the paper does touch upon major
policy issues, the paper should conspicuously note the policy issue. Weekly Information
Papers describing recent agency activities are issued without any color band. A
Commissioner,however, may request conversion of an Information Paper to a Notation Vote
paper if the Commissioner wants formal comment on the topic reported in the paper.

As a general policy, SECY papers will be released to the public in accordance with the
guidelines set forth later in this section unless they contain specific, limited types of information
which warrant protection, as described below:

+ SECY papers involving matters which the Commission has specifically agreed should be
withheld (Classified, Safeguards Information, Allegation, Investigation, Security-Related,
Proprietary, Privacy Act Information, and Sensitive Internal information which includes
adjudicatory, enforcement, lawyer-client or legal work product, should be marked in
accordance with M.D. 12.2 and 12.6 which govern Classified, Safeguards Information, and
Sensitive Unclassified Non-Safeguards Information (SUNSD).

SECY papers which involve particularly sensitive matters and which contain a specific
withhold recommendation by the originating office together with supporting justification will
be issued with the following statement which restricts any future release determination to the
Commission.

OFFICIAL USE ONLY - SENSITIVE INTERNAL INFORMATION - LIMITED TO
NRC UNLESS THE COMMISSION DETERMINES OTHERWISE
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Because the Commission's general policy is 1o release papers whenever possible, the use of
this withholding category should be limited and, when used, requires solid justification for
withholding on a case by case basis. The originating office must include in the supporting
Jjustification statement reasons which are sufficiently persuasive to set aside the release
policy. The justification statement should be included as a separate paragraph at the end of
the SECY Paper. For voting papers, the staff should include as a specific recommendation.
Papers withheld from the public in this category are internal NRC documents and may not be
given to any outside sources (licensees, industry working groups, etc.). If requested, SECY
will obtain the views of the Commission on release of such papers.

If the staff is recommending the paper be withheld, a date or time frame upon which the
paper could be released should be specified where a time frame can be established. SECY
will issue such papers with the following statement:

OFFICIAL USE ONLY - SENSITIVE INTERNAL INFORMATION - LIMITED TO
NRC UNTIL (X DAYS/MONTHS OR EVENT) UNLESS THE COMMISSION
DETERMINES OTHERWISE )

SECY will issue adjudicatory information with the following statement, which limits
distribution of the paper to only adjudicatory employees.

OFFICIAL USE ONLY - SENSITIVE ADJUDICATORY MATERIAL - LIMITED
TO AUTHORIZED COMMISSION ADJUDICATORY EMPLOYEES UNLESS THE
COMMISSION DETERMINES OTHERWISE

Classified and Safegunards Information will be marked in accordance with M.D. 12.2 and
12.6.

Papers which do not involve matters discussed above will be released using the following
guidelines:

« Information Papers will be made publicly available 10 business days after issuance of the
paper by SECY. This allows the Commissioners time to become familiar with the paper and
decide whether they would like to convert it to a Notation Vote paper before it is made
publicly available.

Affirmation Papers, and Notation Vote Papers, will be released 10 business days after
receipt by the Commission. An exception to this procedure will be made if a paper contains
correspondence, Report to Congress, etc. In these cases the paper will be released 5 days
after the letter/report is issued, and the SRM (See Endnote 10) and the SRM wil] be issued
with a statement which reads:

TO BE MADE PUBLICLY AVAILABLE 5 BUSINESS DAYS AFTER THE {LETTER
TO...OR REPORT] IS DISPATCHED

If the Chairman or a Commissioner proposes within 10 business days of receipt by the
Commission that a paper be withheld, the reason for withholding should be documented and
the Commission will be polled. A majority vote is needed to withhold a document not
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claimed to be sensitive or to release a document that is considered sensitive. In the event of a
split Commission with no majority view, the document will not be released.

The Commission may authorize release of a SECY paper to the public at an earlier time than
the normal practice to allow earlier public access to the SECY paper, This can occur when
there is a request made for early release of the paper from individuals either inside or outside
the agency. When SECY receives a request for early release of a SECY paper, SECY will
poll Commission offices. If a majority of the Commission agrees with the request, the SECY
paper will be made publicly available at a time to be determined by the Commission.

SECY will publicly release the document and notify the appropriate staff that it is a public
document. SECY will also notify the Commission's Advisory Committee on Reactor
Safeguards (ACRS), or other appropriate advisory committees, which may conduct open
meetings on the subject,

Format for Staff Papers and Memoranda to the Commission

The following guidance concerns format for SECY papers and memoranda which are forwarded
to the Commission for approval of a policy, a significant course of action, rulemaking, or a major
adjudicatory matter.

If the text of the paper or memorandum is more than 5 typed pages, single spaced, the paper
should include a concise summary which sets forth the major issues (e.g., technical, policy,
legal), the recommendation of the office sending the paper, and a statement concerning
dissenting views (if any).

If the subject of the paper has had a prior history before the Commission, the paper should
provide the reference (staff paper numbers, meeting dates, memoranda, etc., and Commission
actions on them) in a preliminary background paragraph.

1f the paper recommends revised text in a document the Commission has been asked previously
to approve, the additions and the deletions to that text should be clearly identified.

Any policy issues should be clearly identified in a separate section of the paper.

A thorough assessment of resource implications (FTE and dollars) of actions proposed in the
paper should be provided under a "Resource” section.

A schedule, in business days or months, of when the proposed actions will be completed,
including key millstones.

If applicable, SECY Papers should include a section which details staff commitments.

All SECY Papers should include a section indicating coordination with the CFO for resource
implications and OGC for legal considerations.

SECY Papers and memoranda coming to the Commission should include any significant
differing opinions that arose during the process.
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The staff should include as a specific recommendation for Comrmission decision its
recommendation to withhold a paper from public release for any period of time beyond those
established by the normal Commission policies outlined in this chapter.

Staff coordinates with the Office of Congressional Affairs and the Office of Public Affairs to
develop draft Congressional letters and draft Press Releases that require Commission approval in
the context of a SECY Paper pertaining to policy formulation, rulemaking, and adjudication.
Draft Congressional letters and Press Releases are then forwarded separately with the associated
SECY Paper to SECY.

Action Memoranda

Action Memoranda (COMs) may be (1) written exchanges between Commissioners on issues
before the agency or on matters a Commissioner wants to bring to the attention of his or her
fellow Commissioners, or (2) memoranda from the Executive Director for Operations (EDO), the
Chief Financial Officer (CFO), or other Commission-level office seeking guidance from the
Commission. The use of this system allows Commissioners to develop preliminary views,
explore options and proposed direction to the staff, and to initiate activities prior to staff offices
becoming involved. In addition, this system allows the staff to obtain Commission views on
matters that do not warrant development of a SECY paper. The Chairman has also used the
system to obtain Commissioner concurrence on personnel appointments. An attempt has been
made 1o keep the system as informal as possible, with flexible due dates and Commissioner
responses to proposals either verbally to SECY, in hand written notes, or in typewritten
memoranda, all being acceptable.

Each memorandum is forwarded to the Office of the Secretary by the initiating Commissioner or
office and processed with a distinctive control and identification number, similar to the SECY
paper numbering system, and a proposed due date (normally 10 business days). The numbering
system for Commissioner memoranda consists of a three-letter Commissioner identification, year
of issuance, and a consecutive number (e.g., COMDEK-06-XXXX, COMISM-06-XXXX). Staff
memoranda are identified with a "COMSECY" identification number, year of issuance, and a
consecutive number (COMSECY-06-XXXX). Distribution of the COMS is normally set by the
originating office. It can be limited to Commissioners only or they may be distributed more
broadiy to OGC, the EDO, the CFO, or other offices. Detailed procedures and voting
requirements for COMs are found in Chapter 111,

COMSECYSs coming to the Commission should include any significant differing opinions that
arose during the process.

As a general policy, COM documents developed by a Commissioner and COMSECY documents
are released to the public after completion of the Commission's action, unless they contain
specific, limited types of information which warrant protection, as described below:

» COM and COMSECY documents involving matters which the Commission has specifically
agreed should be withheld (Classified, Safeguards Information, Allegation, Investigation,
Security-Related, Proprietary, Privacy Act Information, and Sensitive Internal information
which includes adjudicatory, enforcement, lawyer-client or legal work product, should be
marked in accordance with M.D. 12.2 and 12.6 which govern Classified, Safeguards
Information, and Sensitive Unclassified Non-Safeguards Information (SUNSI).
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COMSECYs which involve particularly sensitive matters and which contain a specific
withhold recommendation by the originating office together with supporting justification will
be issued with the following statement which restricts any future release determination to the
Commission.

OFFICIAL USE ONLY - SENSITIVE INTERNAL INFORMATION - LIMITED TO
NRC UNLESS THE COMMISSION DETERMINES OTHERWISE

Because the Commission's general policy is to release decision documents whenever
possible, the use of this withholding category should be limited and, when used, it requires
solid justification for withholding on a case by case basis. For COMs, the Commissioner
initiating the COM should communicate to SECY the sensitivity of the particular COM. For
COMSECYs, the originating office must include in the supporting justification statement
reasons which are sufficiently persuasive to set aside the release policy. The justification
statement should be included as a separate paragraph at the end of the COMSECY.
Documents withheld from the public in this category are internal NRC documents and may
not be given to any outside sources (licensees, industry working groups, etc.). If requested,
SECY will obtain the views of the Commission on release of such documents. COM and
COMSECYs will be released if a majority of the Commission approves release. The COMs
of individual Commissioners will be released only upon approval of the originating
Commissioner(s).

If the staff is recommending a COMSECY be withheld, a date or time frame upon which the
document could be released should be specified where a time frame can be established.
SECY will issue such documents with the following statement:

OFFICIAL USE ONLY - SENSITIVE INTERNAL INFORMATION - LIMITED TO
NRC UNTIL (X DAYS/MONTHS OR EVENT) UNLESS THE COMMISSION
DETERMINES OTHERWISE

SECY will issue adjudicatory COM and COMSECY's with the following statement, which
limits distribution of the document to only adjudicatory employees.

OFFICIAL USE ONLY - SENSITIVE ADJUDICATORY MATERIAL - LIMITED
TO AUTHORIZED COMMISSION ADJUDICATORY EMPLOYEES UNLESS THE
COMMISSION DETERMINES OTHERWISE

Classified and Safeguards Information will be marked in accordance with M.D. 12.2 and
12.6. ‘

Release of Documents Under FOIA

The Commission’s decision-making documents, including the private intra-office exchanges
between a Commissioner and his or her personal staff, are subject to review for possible release
under the Freedom of Information Act (FOIA). Upon receipt of an FOIA request for
Commissioner records, SECY will provide each commissioner office an action notice in hard
copy with a specified due date. Upon receipt of the FOIA notice, Commissioner offices are
expected to identify and review all responsive records by the due date and provide their response
to SECY. SECY will track this process. SECY also performs a search for documents and
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forwards the search results along with the incoming FOIA request to OGC for a release/withhold
review and then to individual Commissioner offices for a final release/withhold review,
Commissioner offices are expected to identify and review all records within the scope of the
request in their office files within the 20 business day statutory review period for FOIA requests.
Release/withhold decisions are made by the individual offices. (See Appendix 2 for detailed
procedures for handling withheld documents in Commissioners' offices under FOIA.) If withheld
documents are subject to later FOIA appeal, a second review is conducted and final reviews are
conducted by the individual offices with the advice of the General Counsel.

Commissioner offices are consulted prior to the release or withholding under the FOIA of other
Commission decision-making documents after review by the General Counsel's office and
SECY. If an FOIA appeal is received, the Secretary is authorized to grant the appeal after
consultation with the Commissioners. If no documents are to be released on appeal, the Secretary
should consult with the Commission regarding the proposed withholding.

Chapter lll -- Voting

Commission decision-making is done through voting at scheduled Commission meetings,
through notational voting on prescribed Vote Sheets, (see Endnote 11) by affiring a notational
vote at an Affirmation session, or by responding to COMs. Following the Commission vote
(regardless of how conducted) and Commission review of the SRM, the Office of the Secretary
issues a formal Staff Requirements Memorandum (SRM). (See section below on "Record of
Votes").

A majority Commission position is needed for action. (see Endnote 12) On Vote Sheets supplied
by the Secretary, Commissioners vote to "Approve," "Disapprove,” "Abstain," or "Not
Participating.” The vote sheet also provides space for Commissioners to provide views and
propose modifications for consideration by other Commissioners. The majority is determined by
counting the "Approve" votes and the "Disapprove” votes. Non-responding Commissioners are
recorded as "Not Participating” and are not included in the majority determination.

For meeting activities, a quorum is required for the transaction of business. The quorum is
determined by including only the number of Commissioners participating who are voting to
"Approve" or "Disapprove", or have chosen to "Abstain."

Under certain circumstances, a Commissioner may wish to recuse himself/herself from
participation in a particular matter in order to avoid any actual or apparent conflict of interest.
When this occurs, the determination of a quorum and the majority vote will be based upon the
number of other Commissioners voting. (see Endnote 13) The recused Commissioner does not
submit a vote sheet on the issue and is not included for purposes of determining a quorum.

As a general matter, requests for Commission action will be denied if the Commission vote is 2-
2, (see Endnote 14) however, in those instances where the staff has authority to act on a matter,
but must first consult with the Commission before taking a proposed action, the staff may, at its
discretion, proceed with its proposed action after it has been informed by the Secretary that the
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Commission has been unable to act on the staff's proposal either because of a lack of a quorum or
an evenly divided vote.

Votes at Commission Meetings

If an opportunity for voting occurs at a Commission meeting, the Chairman determines the need
for a formal vote. Commissioners vote orally at the meeting when the Chairman calls for the
vote. At an Affirmation Session, the Secretary describes the item on which formal voting is to
take place; reviews the outcome of the notational voting and any agreed to modifications which
have occurred on the issue, noting the position taken by the Commission; and asks the individual
Commissioners to declare formally that they affirm the positions as described. Commissioners
normally “affirm" their votes by declaring "aye" or "yes" in unison. Separate individual views of
Commissioners on matters to be affirmed must be circulated to the other Commissioners no later
than 36 hours before affirmation. Should a majority desire to change the matter to be affirmed or
submit individual views as a result of the individual views already submitted, and requires more
than 36 hours to do so, "extraordinary circumstances" shall be deemed to exist such that the
Commission may cancel the announced meeting and reschedule at a later date. (See Chapter 1V,
Commission Meetings, Development of a Commission Schedule, Paragraph 5).

Votes on Papers

Vote Sheets are prepared by the Secretary for each SECY Notation and Affirmation paper. Vote
Sheets are delivered to each Commissioner's office when the paper is issued and are returned to
SECY by each office when the Commissioner has completed voting. SECY also provides an
electronic vote sheet to each Commissioner's office via e-mail. Specific guidance for voting is as
follows:

1. Action Dates

+ The Commission's goal is that Commission action on the majority of the papers be
completed within 18 business days.

+ Commissioners are expected to complete voting within the first 10 business days on the
recommendation of a paper in most cases, After evaluation of the action required, the Office
of the Secretary will, in some cases, set a shorter or longer time frame for Commission
response; ¢.g. the substance of the paper, and/or a scheduled Commission meeting may
require that a Jonger time frame for Commission response be set. The Office of the Secretary
will poll the Commission if there is a need to set a shorter time frame for Commission
response. (Commission-level offices may comment on the recommendation within the first §
business days.) Commissioners are urged to vote early, and to request any necessary
extensions of time as early as possible, particularly if they are expected to be out of town or
unavailable to vote by the end of the 10 business day voting period.

With respect to adjudicatory SECY papers, Commissioners are expected to vote no later than
ten business days after the issuance of the paper. When a majority of the Commission has
voted, a request for extension of time to vote beyond the 10 business day voting period or a
request to delay the affirmation of the vote on a matter shall be granted only by a majority of
the Commission.

-

SECY shall schedule an affirmation session to be held every week. Within 48 hours of the
issuance of an adjudicatory SECY paper, SECY shall notice the affirmation of the paper so
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that the affirmation will be scheduled to be held at the earliest available affirmation session
following the close of the 10 day voting period unless a majority of the Commission has
advised that the affirmation should be set for a later date.

-

Extensions of voting time are normally limited to 5 business days. (See section on
"Continuances and Extensions of Time" in this chapter for a more complete discussion of
extensions.)

At the completion of voting, SECY will draft a decision memorandum that reflects the
majority position of the Commission and forward it to the Commission for review.

.

In urgent cases, when a majority of the Commission has weighed in and agreed, Commission
action should not be held for a Commissioner who is unavailable. SECY would note that the
Commissioner was unavailable in the SRM. That Commissioner could then create a vote and
place it on the record once he/she returned so that his/her opinion on the topic would be
known.

Three (3) business days are allowed for circulation and review of the Secretary's decision
memorandum by the Commission.

.

Commissioner requests for extensions of review time will be granted up to 2 business days.

»

If Commissioners propose modifications to the SRM, SECY will poll the other
Commissioners and determine a majority position with regard to inclusion of the changes.
Subsequent revisions on an SRM will normally be circulated for a 2 business day review
period with no more than a 2 business day extension on each version.

SECY shall promptly transmit to the Commissioners any comments on a draft SRM that a
Commission-level or staff office transmits to SECY.

-

Absent an objection from the other Commission offices, extensions on the due date will be
granted for voting papers and SRMs, and the extensions will apply to all Commissioners,
without requiring subsequent requests from each Commission office.

.

SECY may issue an SRM when a majority view exists and all extensions have expired. The
SRM should be issued by noontime of the next business day after SECY notifies all
Commissioner offices that an SRM will be issued.

2. Submission of Votes to the Secretary

« Commissioners select the appropriate expression of their position and mark the Vote Sheet
accordingly ("Approved," "Disapproved,” "Abstain," or "Not Participating™).

+ Commissioners may use the Vote Sheet to propose amendments to the course of action
recommended in the paper, to record comments on the issue, or to write separate views,

« Commissioners' staff fill out the electronic vote sheet, attach any comments, mark with /RA/
to denote that the Commissioner has signed and e-mail to SECY and other Commissioner
offices. SECY will forward the electronic vote to OGC, EDO, CFO, and Commission-level
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offices as appropriate. This facilitates the immediate distribution of votes without waiting for
hard copies to be delivered through the NRC mail system. In the case of hand written
remarks or edits in the vote, the original and 9 hard copies should be provided to SECY for
distribution.

Commissioners' staff forward the original copy of completed Votes to the Secretary as soon
as they are available and promptly enter the correct vote in the Commission's on-line
automated vote tracking system maintained by SECY.

Further distribution of vote sheets within the staff is permissible upon issuance of the vote,
but distribution outside the agency is permissible only after the final collegial decision is
recorded by the Secretary in a memorandum to the action office (Staff Requirements
Memorandum (SRM)). Staff actions are not to be based upon individual Commissioner
votes; the staff's actions are controlled by a majority vote of the Commission as directed in
the SRM when issued. SECY shall promptly transmit to the Commission any comments that
a Commission-level or staff office submits to SECY.

.

If a Commissioner proposes modifications to the course of action recommended in the paper,
or proposes revisions to a document on which voting is taking place, other Commissioners,
or the Executive Assistants or their designees, are expected to indicate their .
agreement/disagreement with the proposed changes. SECY transmits all votes/comments to
other Commissioners and determines, through the SRM process, and discussions with
Commissioner offices, whether individual modifications to the initial proposal receive
support by a majority of the Commission,

The Office of the Secretary will handle the release of the Staff Requirements Memorandum,
and Commission Voting Record, which includes individual Commissioner votes, as a unit,
based upon the releasibility of the SECY Paper. A Commissioner should inform SECY and
their fellow Commissioners promptly if they make a release/withhold determination on their
vote that is different from the release/withhold determination made for a SECY Paper.
Appropriate staff offices will be advised prior to the release.

3. Recording of Commissioner Votes While Away from the Office

The following are the preferred methods for recording Commissioner votes while a
Commissioner is away from the office:

« a Commissioner faxes the signed vote to his or her office from the off-site location for
processing and forwarding to SECY, or

* uses an overnight mail service to transmit the vote to his or her office for processing and
forwarding to SECY.
However, the preferred methods may, in certain circumstances, not be possible. The following

mechanism will be followed in those cases:

+ A Commissioner votes orally through telephone contact with his or her staff. A
Commissioner's Assistant forwards to SECY the Commissioner's completed vote sheet, (This
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continues to allow the Commission’s action 10 be taken and the SRM drafted on the issue
without delay.) Upon the Commissioner's return, he or she should sign and date on that date
an additional vote sheet and forward it to SECY. The additional vote sheet should note the
date of the original vote. SECY will use this vote sheet for placement in the official record,
and, if appropriate, release it to the public in the Commission Voting Record.

SECY will ensure that no delay is incurred while waiting for the actual Commissioner-signed
vote sheet in the issuance and public release of SRMs and the Commission Voting Records. Ifa
Commissioner-signed vote sheet is not available at the normal time of public release of an SRM
and the Commission Voting Record, SECY will include a note in the Voting Record stating that
the missing Commissioner-signed vote sheet will be added to the Voting Record when it is
available.

Comments on Draft Congressional Letters and Press Releases

Associated with SECY Papers

Draft Congressional letters and Press Releases that require Commission approval (policy
formulation, rulemaking, and adjudication) are forwarded separately with the associated SECY
Paper to SECY.

SECY attaches a cover sheet with indicates that the supplemental material is being forwarded in
support of SECY-06-XXXX and circulates it with the associated SECY Paper, to the
Commission for review and comment.

Commission comments are returned to SECY separately from votes on the associated SECY
Paper. SECY provides any comments on Congressional letters and draft Press Releases to the
Chairman, Commissioners, OGC, OCA, OPA and originating office point of contact for the
SECY Paper.

Editorial comments to Congressional letters are incorporated by SECY. Substantive comments
are considered by the Chairman's office. SECY provides support to finalize letters and provides
the final letters to Program Offices and OCA as appropriate.

The Chairman's office reviews the comments on the draft Press Release and coordinates with
OPA any changes to the Press Release. OPA finalizes the Press Release and publishes.

Comments on Action Memoranda (COMS)

When a Commissioner sends an action memorandum to his or her fellow Commissioners and
requests their views or when the staff sends a memorandum requesting Commission views, it is
forwarded to the Office of the Secretary with the notation: "SECY please track.”

The Secretary assigns a specific reply date of 10 business days or less depending upon the
subject matter (or the date requested by the originator) and assigns a distinctive control and
identification number (e.g. COMISM-06-XXXX if Commission originated memorandum, or
COMSECY-06-XXXX if originated by the staff, see Chapter I-Decision Documents, "Action
Memoranda"). If the memorandum is related to a SECY paper, a projected response date will be
assigned in conjunction with the date assigned to the SECY paper (including any approved
extensions). .
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A copy of the memorandum is circulated to each Commissioner's office, and SECY tracks each
Commissioner's response. If the memorandum is related to a SECY paper, the Secretary tracks
the comments in conjunction with the SECY paper.

Commissioners respond in writing by separate memorandum to SECY or by handwritten or
typed comments directly on their copy (or photocopy) of the COM memorandum.

SECY transmits all comments to other Commissioners for information. {See section on "Record
of Votes" later in this chapter.)

After all Commissioner comments are received, SECY develops a decision memorandum. For
COMSECYS, an SRM is generated. For Commissioner-generated COMs, a memorandum
reporting the outcome is addressed to the individual Commissioner initiating the COM and, an
SRM is prepared if tasking or guidance to the staff is the result. When Commissioners' comments
differ and there is not a majority position, SECY may meet with Commissioner assistants, the
staff, OGC, and/or Commissioners to resolve differing points of view. If necessary, a
Commission meeting may be scheduled to resolve the issue.

Normally, the Office of the Secretary will handle the release of the COM, the decision
memorandum, and individual Commissioner comments as a unit, based upon the releasibility of
the COM paper. This procedure, however, does not preclude a Commissioner from withholding
his or her vote when the COM has been released, in appropriate circumstances, releasing his or
her vote when the COM has been withheld. A Commissioner should inform SECY and their
fellow Commissioners promptly if they make a release/withhold determination on their vote that
is different from the release/withhold determination made for a COM.

The Commission also supports the informal process being used to obtain Commission direction
through the use of e-mail following Commissioner Assistant briefings. The Office of the
Secretary will track the request and responses and maintain this information in the Commission's
official records.

Continuances and Extensions of Time
(See Endnote 15)

If a Commissioner is unable to meet an original due date, he or she may request an extension of
time to vote on a SECY Notation or Affirmation paper or on an action memorandum. The
Secretary will honor requests submitted within the 10 business day voting period and within the
additional 3 business day period, if needed, when Commissioners who have not yet responded
are advised that a majority of the Commission has voted (see 3 below). Extensions of voting time
are normally limited to S business days. Any extension after the initial request can be granted
unless a majority of the Commission objects.

When voting papers are issued, Commission level offices are normally asked to provide any
comments within 5 business days; if the Commission level office wishes to comment but cannot
meet the 5 business day deadline, it should inform SECY in writing of the reason(s) for the delay
and provide the approximate date that comments will be submitted. SECY will inform the
Commissioners.
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If a Commissioner has requested that additional information or analyses be received from the
staff before voting, it is incumbent upon the staff to fulfill the request expeditiously to avoid
delay in completing the voting process.

If a Comunissioner requests and is granted an extension of voting time, all Commissioners who
have yet to vote on a matter will be given the same amount of time.

With respect to adjudicatory SECY papers, if a Commissioner requests an extension of the
voting time beyond the 10 day voting period or requests a delay in the affirmation of the vote on
a matter, such requests shall be granted only by a majority of the Commission.

Closure Process

When a majority of the Commission has voted, SECY notifies the remaining Commissioners in
writing of the majority action. The non-voting Commissioners are advised that they have 3
additional business days to vote. (See Endnote 16) If there are more than 3 business days
remaining of the original 10 business day voting period, their votes would not be due until the
end of that period.

‘When Commissioners' votes differ and there is not a majority position, SECY may meet with
Commissioner assistants, the staff, OGC, and/or Commissioners to resolve differing points of
view. If appropriate, a Commission meeting may be scheduled to resolve the issue.

Record of Votes
Staff Requirements Memorandum

After the Commission completes.its vote or after at least a majority of the Commission has voted
and all extensions of time have expired, SECY records the decision in a Staff Requirements
Memorandum (SRM). (See Endnote 17)

When Commissioners' votes differ and there is not a clear majority position on the staff proposal
or on amendments to that proposal by individual Commissioners, SECY may meet with
Commissioner assistants, the staff, OGC, and/or Commissioners 1o resolve differing points of
view. In the case of an Affirmation action, the SRM is not written unti! the formal vote has been
taken at the Commission meeting scheduled for that purpose (see Chapter IV, "Affirmation
Sessions").

The SRM includes:

» a concise statement of the Commission's decision on the recommendation of the paper,
noting specifically any approved modifications to the recommendation;

* aclear statement of any additional requirements or tasks to be performed by the staff
together with appropriate action due dates and designation of high priority, if appropriate;
these dates are assigned by SECY and confirmed through the circulation of the draft SRM;
and

« any exceptions to immediate public release of the SRM will be clearly indicated in a
statement at the bottom of the first page.
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If the Commission is unable to reach a decision on an issue not delegated to the staff because of
a 2-2 split vote), the Secretary's SRM will advise the staff that the proposed action is not
approved. The staff may resubmit the issue for Commission consideration when the reason for
the inability to reach a decision has been rectified (e.g., when additional Commissioners are
appointed, or when new or additional information is provided to the Commission). In cases
where the staff has authority to act but discretion requires them to first consult with the
Commission before taking a proposed action (e.g., an enforcement matter), the SRM may advise
the staff that it may proceed with its action even though the Commission has been unable to act
either because of a lack of a quorum or an evenly divided vote.

With the exception of SRMs on Affirmation items (see S below), draft SRMs are circulated to
the Commission, OGC, EDO, CFO, and others as appropriate, for a 3 business day review
period. Commissioner requests for extensions for review will be granted up to 2 business days.
OGC, EDO, CFO, etc. are afforded an opportunity to review the SRM to ensure that the
Commission decision is clear and understandable and that resource, schedule, and legal
constraints are properly considered. If Commissioners or staff or Commission level offices
propose modifications to the SRM, SECY will pol} the other Commissioners and determine a
majority position with regard to inclusion of the changes. In order to conclude the decision-
making process in a timely manner, subsequent versions of SRMs will normally be circulated for
a 2 business day review period or less with no more than a 2 business day extension granted on
each version. :

Absent an objection from the other Commission offices, extensions on the due date will be
granted for SRMs, and the extensions will apply to all Commissioners, without requiring
subsequent requests from each Commission office.

The 3 business day Commission review of final SRM's may be waived when (1) the
memorandum is based upon unanimous approval, without amendment, or (2) when time is a
major consideration and the memorandum is cleared with each office by SECY. If a
Commissioner objects to the waiver, SECY will poll the other Commissioners to determine what
action should be taken. Waiver action will be determined by a majority of the Commission.

The 3 business day Commission review does not apply to SRMs on items requiring affirmation,
Since these SRMs restate the formal Commission's position affirmed in a public Affirmation
Session (see Chapter IV, page 4), they are issued immediately following the affirmation.

After the Commission issues a Staff Requirements Memorandum that has not been designated
for public disclosure, SECY will review the Staff Requirements Memorandum, as well as the
underlying SECY Paper or Commission Action Memorandum (COM), to determine whether the
document must be released, in whole or in part, in accordance with the disclosure provisions of §
U.8.C. 552 (a)(1) or (a}(2). The Office of the General Counsel, and NRC staff as appropriate,
will participate in this review when requested by SECY. These shall include all instances where
SECY believes the documents could fall within the purview of one of those subsections.

Commission Voting Record

When the final Staff Requirements Memorandum (SRM) is issued, the Secretary will issue a
Commission Voting Record package (see Appendix 7) which will include:
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+ an indication of affirmative votes, negative votes, abstentions, non participation, and
individual views of all Commissioners;

« a copy of each Commissioner's vote sheet; and

+ a comment resolution section indicating the extent to which differing views, if any, as
expressed in the individual vote sheets, were accommodated, resolved, and reflected in the
final decision.

Copies of the Commission Voting Record will be sent to OGC, and the originating office, and
publicly released when appropriate.

Tracking of Requirements and Tasks

All requirements and tasks identified in SECY papers, meetings, and COM SRMs are entered
into the Commission Tracking System maintained by SECY. The system also tracks
requirements for staff actions identified through Commission correspondence, in memoranda or
information papers, and through individual Commissioner requests. The Tracking System is a
module of STARS (SECY Tracking and Reporting System) that enables SECY to provide the
Commission and the action offices with pertinent status information to assist in focusing
management attention and setting priorities for the completion of tasks on schedule,

The Commission Tracking System is available online to Commissioner Offices at their request.
The SECY Tracking Officer provides the following periodic reports in hard copy:

» Weekly status report to the Commissioners' Executive Assistants on overdue tasks and tasks
with revised due dates

+ Monthly reports of open tasks for individual Office Directors

» Quarterly reports of open tasks for the Commissioners

The Tracking System includes a feature to identify high priority tasks for which due dates are
particularly important. When a requirement needs to be expedited or is designated high priority
in an SRM, it is coded to indicate that all due date extensions are subject to Commission review.
For these high priority tasks the action office must notify the SECY Tracking Officer in writing
or by e-mail; at least 10 business days prior to the date due to the Commission, if that date will
not be met, explaining the reason for the delay and providing a revised due date. The SECY
Tracking Officer will check with Commissioners' offices to confirm that the revised date is
acceptable,

For other tasks, due date extensions will be accepted, provided that there is a reasonable
explanation for the change and the revised due date is not more than 90 calendar days beyond the
Commission requested due date or the original due date confirmed by the staff if the
Commission has not specified a due date. An exception applies when a task of particular interest
to an individual Commissioner {e.g., tracked from a Commissioner's COM or memo) receives a
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revised due date. In such a case, the SECY Tracking Officer will confirm the acceptability of the
revised date with the Chairman's or the Commissioner's office.

The Commission will be notified by the SECY Tracking Officer of tasks for which requested
extensions will alter the due date by over 90 calendar days. The action office must notify the
SECY Tracking Officer in writing or by e-mail, at least 10 business days prior to the current due
date, explaining the reason for the delay and providing a revised due date. Given no objection
from a majority of the Commission, SECY will extend the due date. Minority views will be
provided to staff for information. If a majority of the Commission objects to a new due date, the
Office of the Secretary will request the action office to re-evaluate the revised due date.

Motions for Reconsideration of a Decision

Any Commissioner may request the Commission to reconsider a decision. Such requests are
addressed to SECY in writing and contain a brief explanation of the reason for the request. The
subject should be entitled "Request for Reconsideration”. Except as noted below (3), such a
request does not prevent the implementation of the decision or the Commission Order that
recorded the initial decision. (See also Chapter IV )

SECY distributes the request to the other Commissioners with an attached vote sheet asking
Commissioner views within 5 business days.

If a majority of participating Commissioners vote to reconsider, SECY notifies the appropriate
action office. The issue then is again presented to the Commission in the same format as the
original vote, i.e., if the original decision was reached at a Commission meeting, another meeting
will be scheduled for reconsideration. If a different resolution method is preferred, the
Commissioners should so indicate on their response sheet.

The earlier decision remains in effect while the Commission reconsiders the matter unless a
majority declares the earlier decision to be stayed. In this instance, SECY notifies the appropriate
action office that the earlier Commission decision has been stayed pending reconsideration. In
some instances this requires a letter or "withdrawal" order which in turn may require a separate
affirmation vote. Copies of these notifications are provided to all Commissioners and appropriate
staff offices.

Withdrawal of Papers Submitted to the Commission

A SECY paper or COMSECY will be returned to the staff without action if a majority of the
Commissioners participating subscribe to that course of action. If the staff recommends
withdrawal of a SECY paper or COMSECY, the staff must explain to the Commission the basis
for its recommendation in writing. The Commission can consider such staff recommendations
during the voting process.

Chapter IV -- Commission Nleetings/Hearings

Government in the Sunshine Act
The Government in the Sunshine Act (PL 941409) requires the collegial agencies of the Federal
Government, including the NRC, to open meptings of their Comrmissioners to public observation
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Appendix 3

Sample Vgte Sheet
Click here to view Sample Vote Sheet )

Appendix 4

Basis for Determining Voting Resuits
In determining the outcome of Commission votes, the following rules apply:

votes from at least a quorum of 3 Commissioners are required to act;

a vote to "abstain” may be counted to constitute a bare quorum if there are less than 3 yes votes
plus no votes;

action is based on the majority of those participating (yes votes plus no votes plus the abstain
votes used for establishing a quorum of 3 Commissioners).

Primary Examples:

VotesVotes
Yes No AbstainNot ParticipQuorum Results

Casel 3 0 0 2 Yes Passes
Case2 0 3 2 0 Yes Fails
Case3 2 2 0 1 Yes No Action
Cased 2 2 1 0 Yes No Action
Case5 2 1 2 0 Yes Passes
Case 6 2 1 1 1 Yes Passes
Case7 2 1 0 2 Yes Passes
Case8 2 0 1 2 Yes Passes
Case9 2 0 0 3 No No Action
Case 102 0 2 i Yes Passes
Case 11 1 0 2 2 Yes No Action
Case 12 1 1 0 3 No No Action
Case 132 0 3 0 Yes Passes
Appendix 5

Resolution of 2-2 Vote
As a general matter requests for Commission action will be denied if the Commission vote is 2-
2. (See Endnote 26) Therefore, a 2-2 vote will result in:

+ denial of staff recommendations, except as noted below;
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denial of full power operating licenses;

referral of export license applications to the President;

denial of motions in adjudicatory proceedings;

denial of motions for reconsideration challenging Commission adjudicatory orders or other
Commission statements having a legal effect;

denial of review of Licensing Board decisions and Director's Decisions under 2.206, even if
staff recommends "review";

denial of requests to close Commission meetings or to hold meetings on short notice; and

denial of requests by members of the public to speak at Commission meetings.

Exceptions to this rule include:

The Commission may alter policy decisions which have not been set forth in an adjudicatory
order or policy statement. For example, if the Commission previously took the position that
the Commission's export licensing responsibilities should be given to the Executive Branch,
a 2-2 vote on this would result in a change of that policy to one of the Commission having no
position on the matter. This permits the Commission to provide current views on policy
matters before Congressional committees, etc.;

If staff has been delegated authority to act by the Commission, but as a matter of discretion,
seeks Commissioner views before taking action (e.g., an enforcement action), the staff may
take its proposed course of action;

Commissioner requests for extension of time to respond to staff papers will be granted
because under the Commission's procedures such requests are granted unless a majority
objects;

Sunshine Act transcripts will be released because a majority of the full Commission must
support invocation of an exemption;

Grant of FOIA appeals because a majority must support invoking an exemption.

In some cases rather than taking action on a matter that resulted in a 2-2 vote, the Commission
may choose to defer a decision until a fifth Comnmissioner has been appointed.
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Appendix 6

Specialized Procedures when Commission Review Time for
Adjudicatory Actions is Limited
When Commission review time is limited by NRC rules in adjudicatory actions, (See Endnote
27) the following procedures are applied.

Prior to or concurrent with the submission of a SECY adjudicatory paper for the Commission's
consideration, the originating office (usually the Office of Commission Appellate Adjudication
(OCAA), but in some circumstances, the General Counsel (OGC)) may request in writing from
SECY an extension of time for research, analysis and/or Commission review. SECY can grant
initial requests for extensions of up to 30 business days without contacting each Commission
office. If a prior extension has already been granted, however, and if the time for the additional
extension is over 30 business days, SECY will obtain a position from the Commission. Except in
extraordinary circumstances, comments should be received 10 business days before the
Commission decision is due. SECY enforces this provision.

The Secretary may also authorize an extension of time, without prior Commission approval, to
conform the review time for an adjudicatory matter to external events (such as subsequent related
Licensing Board decisions, reconsideration motions, and staff papers requiring affirmation).

The same general procedure applies after a paper has been issued and is pending action by the
Commission. If a Commissioner requests extension of the review time in writing and if there has
been no majority position on the paper, SECY will routinely grant an initial extension of no
longer than one business week.

Subsequent extensions and extensions requested after formulation of a majority position will be
granted subject to the wishes of the majority.

The Secretary issues an order informing the appropriate Board and the parties of all extensions of
review time for which the Commission extends the time for its review in accordance with 10
CFR 2.341.

Appendix 7

Staff Requirements Memorandum and Commission Voting Record
Click here to view Staff Requirements Memoranda.

Click here to view Commission Voting Record.
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» Safeguards Information

* Proprietary Information

« Privacy Information

« Sensitive Investigatory Information
« Sensitive Adjudicatory Information or Attorney-Client Information
+ Sensitive Pre-decisional Information
« Not Publicly Available, but not of concern if publicly rdleased
« Publicly Available

Cover Letter

If documents are to be provided and are not to be made pubflic by the requester, please include a
statement in the cover letter that documents are sensitive and not to be publicly released. Mark
each page of sensitive documents to be provided with "Notjfor Public Disclosure".

Due Date for Completion of Staff Review:

OCA Contact:

ENDNOTES

» Endnote 1

Those matters set forth in 5 USC 553(a)(2) and (b) which do not pertain to policy
formulation, orders, or adjudications shall be reserved to the Chairman. The Commission
may determine by majority vote,.in any area of doubt, whether any matter, action, question,
or area of inquiry pertains to matters of policy formulation. See Reorganization Plan No. 1 of
1980, Sections 1(a){(2) and (3).

Endnote 2

Reorganization Plan No. 1 at Section 1(b)2.

Endnote 3

As to the ACRS, see id. at 1(b)(3). As to other Advisory Committees, it is the Commission's
policy that appointments of Members of the Advisory Committee on Nuclear Waste
(ACNW) and the NRC's other Federal Advisory Committees (except for the LSS Advisory
Review Panel, see 10 CFR 2.1011(e)(1)), are also subject to the approval of the Commission.

.

Endnote 4

OHR should forward the list of qualified candidates, developed after OHR's mitial review of
the applications for a posted position, at the same time as the Commission is forwarded the
best qualified list (or the equivalent) for each posted position.

» Endnote 5
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Nothing in this procedure would authorize the initiation of these appointments by anyone
other than the Chairman, as provided in Reorganization Plan No. 1 of 1980.

.

Endnote 6

For example, the Commission has found the "Daily EDO Notes" and Commissioner staff
attendance at the Chairman's morning meeting very useful. The Commission recommends
this level of information sharing.

.

Endnote 7

See Exhibit 1 to the Senior Executive Performance Management System Handbook, 10.137
for a list of positions for which the Commission is the awarding authority for performance
awards.

Endnote 8

.

The General Counsel has found that these performance award determinations bear on
management policy, and it is reasonable to conclude that how well senior NRC officials
respond to Commission decisions and requirements can be a management policy issue.

Endnote 9

Specific expenditures from the representation fund much be approved and managed in
accordance with the substantive criteria in M.D. 5.4, and any specific expenditures for trave
must comport with applicable provisions of M.D. 14 on Travel and the Federal Travel
Regulations.

Endnote 10

SRM is the acronym for the Secretary's memorandum of decision, known as a Staff
Requirements Memorandum in which the Secretary records the results of collegial action o1
each paper. The SRM is described in greater detail in Chapter II1.

-

Endnote 11

A sample Vote Sheet is in Appendix 3.

Endnote 12

The "Basis for Determining Voting Results” is described in Appendix 4.

Endnote 13

See Chapter IV, Format for Commission Meetings, Footnote 19.

Endnote 14

See Appendix 5 Resolution of 2-2 Votes.
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* Endnote 15

Appendix 6 contains procedures for assuring that the Commission will have sufficient voting
time when its formal review time for adjudicatory actions is limited by NRC regulations.

* Endnote 16

If a majority of Commissioners has not voted by the end of the 10 business day voting limit,
no action can be taken. SECY may institute the closure process only after a majority of the
Commission votes have been received.

+ Endnote 17

A sample Staff Requirements Memorandum is located at Appendix 7.
* Endnote 18

The procedures for staff presentations at Commission meetings are in Appendix 8.
+ Endnote 19

The provisions of the Energy Reorganization Act of 1974 require that a "quorum for the
transaction of business shall consist of at least three members present” and that "[A]ction of
the Commission shall be determined by a majority vote of the members present" (42 USC
5841). The Commission has determined that the requirement of “presence" does not preclude
the Commission from meeting with the participation of a Commissioner who is "present" by
speaker phone, so long as there is no impairment of the Commissioner's ability to hear and be
heard by all those in the room, and no effect on the public rights of attendance and
observation under the Sunshine Act.

Endnote 20

Appendix 9 contains a description of the Orders published in the Nuclear Regulatory
Commission Issuances document.

Endnote 21

For example, the Commission recommends following the current practice, which rotates the
opportunity to question participants so that each Commissioner has the opportunity to be the
initial Commissioner to question participants.

-

Endnote 22

See., e.g., 68 Fed. Reg. 69426 (Dec. 12, 2003)(notice of hearing and opportunity to petition
for leave to intervene in the Clinton ESP proceeding); 69 Fed. Reg. 54158 (Sept. 7, 2004)
(notice of contested proceeding and opportunity to make written limited appearance
statemnents in the Clinton ESP proceeding).

* Endnote 23
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Appendix 12 contains a copy of the Yellow Response Sheet.

Endnote 24

Appendix 12 contains a copy of the Blue Response Sheet.

Endnote 25

Appendix 13 contains a checklist for use by relevant offices which, in coordination with
OCA/OGC and SECY, are gathering Commission documents pursuant to Congressional
document requests.

Endnote 26
Reference OGC Memorandum of May 25, 1988.

Endnote 27

In accordance with the requirements of 10 CFR Section 2.341, within 40 calendar days after
the date of a decision of a presiding officer or within 40 calendar days after a petition for
review of a decision of a presiding officer, which ever is greater, the Commission may
review the decision or action on its own motion (sua sponte), unless the Comimission in its
discretion extends the time for its review.
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Mr. Jaczko. I think what you will find is that our procedures are
overly complex. One of the things that I

Mr. GrIFFITH. Hang on. I only get so much time. And who pro-
mulgates these rules? Did you all do that at prior commission?

Mr. JACZKO. Prior commission.

Mr. GRIFFITH. So you all could fix it?

Mr. JAczko. We could.

Mr. GRIFFITH. Well, why don’t you? That would be a nice thing
to do. And I am disturbed that you would say, Mr. Chairman, it
is a shame we were being distracted by this because the way I
heard that, and I am sure what it is not what you really meant
was, it sure is a distraction to have to come talk to the elected offi-
cials of the United States of America. I am going to give you an
opportunity to say that is not what you really meant.

Mr. JAaczKo. Of course that is not what I meant, and——

Mr. GRIFFITH. That is what I thought.

Mr. JACZKO [continuing]. I have met with many of the members
of this committee in one-on-one meetings and am always available
to any members of the committee who would like to meet with me
or any other members of the Commission.

Mr. GRIFFITH. And do your rules not allow, like the Supreme
Court does? Because you have got to make these decisions, and ap-
parently a vote was taken. And now you all are arguing over, you
know, commas and ands and buts. And so what I am trying to fig-
ure out is why can’t you have an opinion that says I agree with
the majority, a concurring opinion that is somewhat different, or a
dissenting opinion, and get this decision out there because it does
appear from the outside that the foot dragging is an attempt to try
to wait until somebody comes along that agrees with you more
than apparently whatever votes you got behind the scenes. And I
am guessing it wasn’t a two-two vote because if it was a two-two
vote, you could have gotten an order that said we couldn’t reach
an agreement.

Mr. Jaczro. Well, again, and I think I can’t remember who is
was mentioned that when you don’t have information, there gets to
be a lot of speculation about motives and other issues. And again
I can’t comment on the particular issue, but as you indicated, the
Supreme Court is a good analogy here. This particular issue is
done like a judicial issue where we do not deliberate in public. The
results are only released with the final decision when the Commis-
sion comes to that final decision. We don’t yet have that final deci-
sion.

In all other regards, we strive to make——

Mr. GRIFFITH. But wouldn’t you agree, based on what I have
heard here today, that you have made a decision. The argument is
over what to put in the order. So it is not—you are not using your
rules or you are not allowing—or you are not using the analogy of
the Supreme Court there because they come out with a 5—4 deci-
sion, and maybe it is 3 and 2, three thought this way and 2
thought that way, but they reached the final decision.

It sounds like to me what I am hearing is you got a majority,
but then you—because you can’t get a majority to agree on the spe-
cific reason why they reached that conclusion, you are not able to
issue an order. And so wouldn’t it be better to go ahead and issue
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the order with concurring opinions as opposed to having us—I
mean you all are the people responsible for making these decisions.

This took place—and I am new to this, so I am not somebody
that has a long history with this. But a decision was made in Au-
gust. It is May, and you all are still arguing over commas and jots
and tittles. Not acceptable.

Mr. JAczko. I appreciate your concerns, and I can assure that,
from my perspective, the Commission is not arguing over the triv-
ial matters that you have discussed. The

Mr. GRIFFITH. I don’t consider jots and tittles or commas and
ands and ors to be trivial, but I do think that if a decision was
made, you all need to get a decision out there so the people can
start operating based on that decision instead of being in the dark
as to what you all think should be done.

Mr. JAczZKo. And in my understanding and my view, the decision
has not yet been made. That is what we are working towards.

Mr. GRIFFITH. Well, I understand that, but a majority of the folks
here seem to think a decision was made and you are just arguing
over the language. That is what I have heard here today. I thank
you, Mr. Chairman, and yield back my time.

Mr. SHIMKUS. Gentleman yields back his time. I am concerned
that I might have to figure out what a tittle is, but that will be
for another hearing. The chair recognizes Mr. Engel for 5 minutes.

Mr. ENGEL. Thank you very much, Mr. Chairman, for holding
this hearing today. Chairman Jaczko, I understand that you are in
the process of working out details for a visit next week to the In-
dian Point Energy Center, which is just outside my district. I
would like to start by discussing the procedures used to relicense
our nuclear reactors. I am very concerned about Indian Point, and
I have called for its closure many, many years ago.

I am not against nuclear power, but I think that is an antiquated
plant located near New York City. If it was being built today, it
would never been sited there in Buchanan, New York. It is on two
fault lines. One of the planes that hit the World Trade Center went
directly above Indian Point.

And when you talk about all our nuclear reactors in the country,
there are 104, and all of their reactors were granted initial oper-
ating licenses for 40 years. And therefore, many of those licenses
are up for renewal. So far, every reactor in this country that has
requested a license renewal has been approved. The NRC never de-
nied a single application for license renewal, and one of the reasons
for that is a rule change in the early 1990s that limits the factors
the NRC evaluates when considering a relicensing application.

It concerns me, and I hope it concerns you because obviously
there needs to be a focus on protecting the health and safety of our
citizens. And I believe the current process fails to do that. It
doesn’t take into account certain serious safety issues including
proximity to population centers, inability to evacuate in case of
emergency, and I certainly believe that is the case with Indian
Point. A risk of seismic activity. We have just recently learned that
Indian Point is on two fault lines. And threat of terror attack, and
New York City unfortunately is the number one threat for terrorist
attack.
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There are 25 million people living within a 50-mile radius of In-
dian Point. In Japan, they wanted to get everybody out of the 50-
mile radius. You actually have New York City in it. I am told it
is the power plant that is closest to any major metropolitan area
in the country, and yet it is the most populated metropolitan area.
So it makes no sense to me.

The NRC released a report, which said that among U.S. nuclear
plants, Indian Point’s reactor number three has the highest risk of
core damage from an earthquake of any nuclear power plant in the
country. Now, it said it was one in 10,000, but, you know, one in
10,000, it is still number one on the list. And researchers at Colum-
bia University have determined that Indian Point, and I quote
them, “is clearly one of the least favorable sites in our area from
an earthquake hazard and risk perspective.”

Now, none of these factors can be considered in the decision to
relicense the reactors at Indian Point. They applied to react them.
My colleague, who also has a district very close, Nita Lowey, and
I have introduced a nuclear power licensing reformat, which is H.R.
1268. Our bill is simple. It would require the NRC to evaluate reli-
censing applications for nuclear reactors with the same stringent
criteria used to license new plants.

Right now, it is a much less stringent criteria, so I don’t under-
stand why that should be the factor. Whether you are approving
a new power plant or relicensing a new power plant, safety con-
cerns are safety concerns. It doesn’t matter whether it is new or
old or relicensing or not. So I would, you know, like to ask you
about that and see if we could change the law. Obviously we could,
but it would be a lot easier to do it if the Commissioners under-
stood and agreed with me and my colleague Congresswoman Lowey
that we need to make sure that no matter whether you are build-
ing a new plant or relicensing a plant, the same stringent rules
would be followed.

Mr. Jaczro. Well, as you indicated, our license renewal process
is really focused on the aging of the systems and the components
that are important for safety. So, in effect, what it does is it puts
additional requirements on a plant that is having its lifetime ex-
tended. Every plant, regardless of whether it is 1 year old or 45
years old is required to meet and follow all of our regulations.

So if we get new information, for instance, as we are looking at
with the seismic issues related to Indian Point, we don’t wait for
license renewal to address those. We require utilities to take that
information and promptly address that to make sure that the plant
is safe regardless of what its age is.

So what we found is the way the license renewal approach would
work best is to have this focus really just on these additional pro-
grams that are necessary to ensure that there are no effects from
the aging of the equipment as it gets older with the extended life
of the plant.

But, of course, if Congress were to give us additional direction,
of course, we would follow whatever additional direction would be
provided. But we have gone through—over 66 units now have used
the existing rules for their relicensing. So it is unlikely, I think,
that we would be looking at particular changes in the near future.
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Mr. ENGEL. Well, just let me say—and I know my time is up—
I look forward to your coming to the plant, and I really believe that
this plant should be shut down. I really do, and so most of the
members of Congress that have districts right across from the
plant. Thank you, Mr. Chairman.

Mr. SHIMKUS. Gentleman’s time has expired. Chair recognizes
the gentleman from Mississippi, Mr. Harper, for 5 minutes.

Mr. HARPER. Thank you, Mr. Chairman, and appreciate each of
you being here today, and with what has happened recently in
Japan, the concern I have on what I have been able to hear today
is if ever there was any agency that we cannot afford for it to have
any even the hint of internal issues, it would be the NRC.

So we want to certainly give you the tools to do what you need
to do, but when you look at the safety issues that you have the re-
sponsibility for, we can’t afford to have any infighting. And it great-
ly concerns me on what Mr. Cassidy was asking earlier about
these, the letters that went out to Chairman Issa. And I will ask
this, Mr. Chairman, if I may. In your letter that went, when it was
sent, you knew at that point, the other four Commissioners were
not in favor of that letter? Is that true?

Mr. Jaczko. No, I did not.

Mr. HARPER. OK, did you make any—did you consult with them
before that letter went out?

Mr. Jaczko. I did. I circulated the draft of the letter that I in-
tended to send, and I offered them an opportunity to include their
views with that letter as well as separate views or in any way that
they would like.

Mr. HARPER. OK, and I will ask each of the Commissioners your
recollections of how that went down.

Ms. SviNicKI. I would testify today that we have a process for
voting on correspondence that goes to Members of Congress. It all
goes under the chairman’s signature, but certain of it is voted as
a voting matter by the entire Commission. There were four votes,
in my recollection, in alignment for the letter that is—was subse-
quently transmitted.

The chairman’s office notified my staff that the chairman in-
tended to send a different letter. We were solicited for whether or
not individual Commissioners would append views to that. I inter-
preted that to be an offer to provide dissenting views when I was
in a majority, and therefore I reinstated through my staff to the
chairman’s staff that I stuck by my vote for the other letter and
that is my recollection.

Mr. HARPER. OK, Mr. Magwood?

Mr. MAGwoOD. When we were informed that the chairman’s of-
fice intended to proceed with the letter that was ultimately sent,
we indicate that we stood by the original letter and saw no reason
to change our vote at that time. And when the letter was sent, we
signed on to the subsequent letter, which you have before you.

Mr. HARPER. OK, Mr. Ostendorff?

Mr. OSTENDORFF. My recollection is the same as Commissioner
Magwood’s and Svinicki’s. Four Commissioners had voted for iden-
tical language prior to the chairman sending the letter that he sent
to us for comment, and under our Commission correspondence pro-
cedures, where a majority had ruled that—or voted on a matter
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with a certain outcome, I thought that original letter the four of us
had supported should be issued.

Mr. HARPER. All right, and I would like to kind of back up to the
Japan incident that occurred, and I will ask each of the Commis-
sioners. If you were—or when were you notified that the chairman
was planning to exercise emergency powers under the Emergency
Reorganization Act?

Ms. SvINICKI. I have never been notified that the chairman is in-
voking his emergency power under the Energy Reorg Plan.

Mr. HARPER. OK, aren’t you—isn’t that something, part of the
collegial atmosphere? Is that something you would have expected
you would have been notified of that before it took place?

Ms. SvINICKI. Yes, that would have been my expectation, but I
cannot testify that I am aware that there is a specific requirement
for that. I would need to look that up.

Mr. HARPER. OK, but that would come under the general colle-
gial thought that you would have as a commission?

Ms. SVINICKI. Yes.

Mr. HARPER. Mr. Magwood?

Mr. MAGWOOD. Yes, I have never been notified.

Mr. HARPER. Have or have not?

Mr. MAGwoOD. Have not.

Mr. HARPER. OK, Mr. Ostendorff?

Mr. OSTENDORFF. I have not had full notification. However, I did
discuss questions and concerns I had on this topic with the chair-
man in a meeting [ had with him on March 31.

Mr. HARPER. OK, now you know how sometimes talk starts, and
you hear things. And so I just would like to know, there was some
talk that the chairman told perhaps the other Commissioners,
maybe other staff involved, to stay out of the emergency operations
center during the Fukushima crisis. And I am even told that there
was demand of perhaps placing a guard at the entrance to the cen-
ter to let only designated staff into the center. Is this true or not
true or just one of those, you know, stories that get started?

Ms. SviNicKI. Chairman Jaczko requested that members of the
Commission not visit the emergency operations center so as not to
distract the staff from their important responsibilities.

Mr. MAGWOOD. Same answer as Commissioner Svinicki. We were
on a phone conference call, and the chairman made that request.

Mr. HARPER. OK.

Mr. OSTENDORFF. I agree, and that call was actually on March
17.

Mr. HARPER. Now, I understand that you have—the president
designates somebody to be the chairman. I understand that, and
the chairman has certainly the administrative responsibility. But
when it comes to something like this, did you have any reaction to
the fact that you were told to stay out?

Ms. SvINICKI. I did not interpret the presence of a Commissioner
would necessarily be a distraction, but I understood, of course, that
staff needed to focus on their important responsibilities.

Mr. HARPER. Sure, but if you were in the room, do you consider
yourself to have been a distraction or would be disturbing?

Ms. SviNICKI. I would attempt not to be a distraction.

Mr. HARPER. OK, and my time is up, so I yield back, Mr. Chair.
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Mr. SHIMKUS. Gentleman yields back his time. Chair recognizes
gentleman from Pennsylvania. Mr. Murphy has no questions. Is
any other member here seeking to ask questions of the Commis-
sioners? If not, I have to make a couple announcements. First of
all, the record will be open for 30 days for submission of additional
questions to the Commission. If you would respond as you—if you
figure out how to do that in collegial manner, we would appreciate
that.

Also, an announcement for my colleagues that we will clear the
room to prepare the room for the markup of the bill. Maybe get
through opening statements before they deal with votes on the
floor, and then I would like to end. In closing, I would just like to
reiterate that we are continuing our investigation into the many
issues that have been touched on today. And I would just like to
get an assurance from each of the Commissioners that you would
be responsive to our requests in an open, forthright, and expedited
manner, and that we won’t encounter any undue delays in receiv-
ing documents or information from the Commission.

I would also like to stress that, of course, no undue influence or
suggestion should be made to the NRC staff or anyone else regard-
ing responses to this committee’s investigation. Chairman Jaczko,
can you please give me that assurance?

Mr. JACzZKO. We certainly will be as responsive as we can to the
committee.

Mr. SHIMKUS. Commissioner Svinicki?

Ms. SviNICKI. Yes, I give that assurance.

Mr. SHIMKUS. Commissioner Magwood?

Mr. MAGWOOD. Absolutely.

Mr. SHIMKUS. And Commissioner Ostendorff?

Mr. OSTENDORFF. Yes.

Mr. SHIMKUS. Thank you very much, and the hearing is ad-
journed.

[Whereupon, at 12:18 p.m., the subcommittees proceeded to other
business.]

[Material submitted for inclusion in the record follows:]
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Congressman Cory Gardner Opening Statement for the Record

Energy and Commerce Subcommittee on Energy and Power and Subcommittee on Environment and the

Economy: “The Role of the Nuclear Regulatory Commission in America’s Energy Future.”
May 04, 2011
Mr. Chairman,

In recent weeks the tragic situation at Japan’s Fukushima Daiichi Power Plant has led to new public
interest in, and scrutiny of, the Nuclear Power industry. This surge in interest is to be expected and
welcomed. Nuclear Power plays a critical role in America’s energy portfolio and the situation in Japan
should serve as a reminder that we cannot abfford to oversee our domestic nuclear industry in an

inefficient or damaging manner.

The Nuclear Regulatory Commission {NRC) is the government’s primary regulatory body for the nuclear
industry. At this critical juncture it is imperative that the NRC functions effectively and in the manner in
which it was intended. Unfortunately, there are indications that that is not currently the case. Forten
months the appeal regarding the Atomic Safety and Licensing Board’s rejection of the Department of
Energy request to withdrawal its application to move forward with construction of a Waste Depository
facility at Yucca Mountain, Nevada has not received a vote by the NRC. Regardless of the outcome of

any potential vote the NRC is bound to act, and has chosen not to do so to date.

The NRC has also slowed the pace of licensing activities for new and existing plants in recent years. The
licensing of plants is a core mission of the NRC, any issues that resuit in a deadlock in this process should

be dealt with in an expedient manner.

The NRC is organized as a collegial commission. All five members should have equal input on matters of

policy with the Chairman serving as spokesperson. Given current high energy prices, the recent events in
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Japan, and the importance of the Nuclear power industry we must ensure that the NRC is functioning as

designed and in the most effective way possible.

I would like to thank the NRC Commissioners for being with us, and | look forward to hearing their

answers to many of our questions on how the commission operates, and how it can be improved.

Thank you, Mr. Chairman. |yield back my time.
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Congressman Gene Green
Ranking Member, Environment & Economy Subcommittee
The Role of the Nuclear Regulatory Commission in America’s Energy Future
5/4/11

Mr. Chairfnan, I want to thank you for holding this hearing today on the
role of the Nuclear Regulatory Commission in America’s energy future.

Several weeks ago, Chairman Jaczko appeared before this committee
and gave us an update on the status of the situation in Japan.

Shortly after that hearing the NRC created an agency task force to assess
the situation in Japan and to see what lessons can be learned from Japan.

I hope Chairman Jaczko will be-able to provide us with an update on the
nuclear situation in Japan and on the actions as well as some findings of
the agency task force.

In light of Japan, I know a lot of people are concerned about the safety
of our US plants. Technology and safety measures have advanced
significantly over the past 30 years, but there may still be lessons learned
and improvements we can make to our own systems.

The US alone produced 806 billion kilowatt hours of nuclear power in
2008. Making us the biggest producer of nuclear power in the world.

The President has said he supports investments in alternative forms of
energy and Secretary Chu has testified before this committee that we
will be unable to meet the President’s goals if we do not continue to
invest in nuclear energy.

Texas had one proposed nuclear plant plan pending at OMB.
Unfortunately, they were receiving their financing from CPS Energy,
NRG, and Tokyo Electric Power Co., which owns the Fukushima
Daiichi (Fu-Ku-shi-ma Dai-i-chi), one of the sites experiencing
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problems in Japan right now. This is understandable, given they have to
focus on their domestic situation.

1 do hope that the NRC and the stakeholders in Texas can continue to
work together on this proposed plan in light of the current situation.

I would also be remiss if I did not mention that I recently returned from
a tip led by Chairman Shimkus to Yucca Mountain.

1 know you recently received letters from Chairmen Upton and Shimkus
informing you of the Committee’s investigation of the shutdown of
Yucca Mountain.

This issue will continue to be of interest to the Subcommittee as we look
toward investing more in nuclear energy. We will still have radioactive
waste, and even if we have better short term storage than we have now,
we will still need somewhere to put that waste 25, 50, or 100 years from
now.

Again, thank you Mr. Chairman and Chairman Jaczko as well as the
Commissioners for appearing before the committee today.

With that I will yield the remainder of my time to Mr. Rush.
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