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COMMERCE, JUSTICE, SCIENCE, AND RE-
LATED AGENCIES APPROPRIATIONS FOR
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TUESDAY, MARCH 1, 2011.

DEPARTMENT OF JUSTICE

WITNESS
ERIC H. HOLDER, JR., ATTORNEY GENERAL OF THE UNITED STATES

Mr. WoLF. Good morning.

The hearing will come to order. I am going to welcome you, Mr.
Attorney General. You are testifying today on the fiscal year 2012
budget request. Independent of recissions and scorekeeping adjust-
ments, you are seeking new discretionary budget authority of $28.4
billion, an increase of $336 million or 1.2 percent above fiscal year
2010 and current CR levels.

Your budget request for fiscal year 2012 is in large part driven
by rapidly growing requirements in your detention and incarcer-
ation accounts. You are requesting program increases of $461 mil-
lion just to provide the necessary capacity for Federal prisoners
and the secure housing of detainees in the custody of U.S. Mar-
shals Service.

There are small yet important increases requested in the area of
national security. We will have some questions on that. As in the
case of last year, it was unclear what direction you are going to
take in attempting or not to carry out the President’s executive
order related to the closure of Guantanamo Bay. Congress has not
provided any of the resources requested in the past for these pur-
poses, and the fiscal year 2012 request does not include new re-
q}tllestssfor prosecutions or for acquisition of the detention facility in
the U.S.

We will also have some questions about gangs and other issues
like that.

But before we go to your testimony, I want to recognize the rank-
ingkminority member, Mr. Fattah, for any comments he might
make.

Mr. FATTAH. Let me thank you, Chairman Wolf, for scheduling
this very important hearing.

And I want to thank the Attorney General for his appearance
and participation this morning.

And moreover, I want to thank the Attorney General for the ex-
traordinary leadership that is being provided by the Department,
and we see it in the everyday headlines that showcase major ar-
rests, in terms of Medicare fraud, organized crime, and gang pre-
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vention. The work of the Department is obviously vital to our coun-
try, and we appreciate your appearance today and look forward to
you addressing the appropriation needs of this Department. Given
the national security duties relative to many of the agencies in the
Department, it is critically important that you have the resources
you need to carry out your duties. Thank you.

Mr. WoLF. I thank you, Mr. Fattah.

Mr. Rogers was going to be here to make a statement, and I
think he is at the Republican Conference. So when he comes, we
may break for that.

With that, Mr. Attorney General, we welcome you and look for-
ward to hearing your testimony. And your full statement will ap-
pear in the record.

Attorney General HOLDER. Thank you.

Good morning, Chairman Wolf, Ranking Member Fattah, distin-
guished members of the subcommittee. I thank you for the oppor-
tunity to discuss the President’s fiscal year 2012 budget for the De-
partment of Justice and to provide an update on the Department’s
progress as well as the Department’s priorities.

Today I come to you on behalf of my colleagues of more than
117,000 dedicated men and women who serve our Nation’s Justice
Department in positions and offices all around the world. Above all,
I come on behalf of my fellow citizens. As our Nation’s chief law
enforcement officer, protecting the safety of the American people is
my most important obligation. At every level of the Department,
this is our primary focus.

As you know, in recent years, our Nation has confronted some of
the most significant terrorist threats on the homeland since the
September 11th attacks, and the Justice Department has played a
vital role in combating these threats. Since 9/11, there have been
hundreds of defendants convicted of terrorism or terrorism-related
violations in Federal court. And during 2009 and 2010, the Justice
Department charged more defendants in Federal court with the
most serious terror-related offenses than in any similar period
since September 11th.

Just last week, in Chairman Wolf’s district, Zachary Chesser, a
resident of northern Virginia and a United States citizen, was sen-
tenced to 25 years in prison for attempting to provide material sup-
port to the terrorist organization al-Shabaab, communicating
threats against Americans and encouraging violent jihadists to im-
pede and obstruct the work of law enforcement.

Also last week, FBI agents arrested an individual in Texas for
the attempted use of a weapon of mass destruction. Thanks to the
around-the-clock work of hundreds of FBI agents, analysts and
Federal prosecutors, this alleged plot was thwarted.

Beyond our critical national security efforts, the Department has
made, I believe, extraordinary progress in fulfilling the pledge that
I made before this subcommittee nearly two years ago, that we
would restore integrity and transparency at every level of our work
and that under my leadership, every decision made and every pol-
icy implemented would be based on the facts, the law and the best
interest of the American people, regardless of political pressures or
consequences.
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I am also proud to report that the Department has taken mean-
ingful steps to safeguard civil rights in our workplaces, in housing
markets, in voting booths and in other areas; to protect our envi-
ronment; and to bring our Nation’s fight against financial and
health care fraud to unprecedented levels. In fact, in the last year,
the Department has announced the largest financial and health
care fraud takedowns on record. And in fiscal year 2010, the De-
partment’s Civil Division secured the highest level of health care
fraud recoveries in history, $2.5 billion, as well as the second-larg-
est annual recovery of civil fraud claims.

Our Criminal Division saw similar success. In fiscal year 2010,
the Criminal Division participated in efforts, including joint en-
forcement actions with our U.S. Attorneys Offices throughout the
country, that secured more than $3 billion in judgments and in set-
tlements.

In addition to our work to secure these recoveries, we have made
strategic investments, and we have taken historic actions to combat
gangs and both national and international organized crime net-
works. We have harnessed the new tools and authorities that Con-
gress made available to us to investigate and to prosecute hate
crimes. And we have responded to, and must continue to respond
to, the recent nationwide surge of law enforcement shootings by en-
suring that law enforcement officers have the tools, the training
and the protective equipment that they need and deserve.

This is of particular concern to me. This is a very, very real con-
cern of mine. That is why today, overall, I am here to ask for your
support of the President’s fiscal year 2012 budget for the Depart-
ment of Justice. Among the priorities identified in this budget are
strengthening national security; preventing and combating crime;
maintaining safe prison and detention facilities; supporting effec-
tive intervention and reentry programs; and assisting our State,
local and tribal law enforcement partners.

The budget proposal also places a premium on achieving new
savings and efficiencies. It also reflects hard choices, such as pro-
gram reductions that we have made in order to focus our resources
on our highest priority programs, to respond to current fiscal reali-
ties and to act as sound stewards of taxpayer dollars.

The fiscal year 2011 continuing resolution has presented signifi-
cant budget challenges for the Department, given that the current
cost of operations and staffing is considerably higher than it was
last year. I have announced financial restrictions that I consider
difficult but necessary, including ordering a temporary hiring
freeze and curtailing nonessential spending. My hope is that these
measures will preempt more severe measures in the future.

But even with these directives in place, I submit to you that the
Department’s fiscal year 2012 budget request, which itself reflects
many tough decisions, is essential to our national security and law
enforcement work, among other priorities that matter deeply to the
American people. With these investments and with your support
and steadfast partnership, I am very confident that we can con-
tinue to build on our past successes and make good on our core
promises of ensuring safety, opportunity and justice for all. Thank
you.

[The information follows:]
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Good morning Chairman Wolf, Ranking Member Fattah, and Members of the
Subcommittee. Thank you for the opportunity to meet with you today to discuss the President’s
Fiscal Year 2012 budget for the U.S. Department of Justice and the Department’s key priorities.
I would also like to thank you for your support of the FY 2010 Supplemental Emergency Border
Security Act and the FY 2010 Supplemental Disaster Relief and Summer Jobs Act. Those acts
provided important resources for our law enforcement and litigation operations. 1 look forward
to your continued support and appreciate your recognition of the Department’s mission and the
important work that we do.

As you are aware, the FY 2011 Continuing Resolution presents significant budget
challenges for the Department, as the current cost of our operations and staffing is considerably
higher than last year. Given the Department’s vast size and broad responsibilities, I have
announced financial restrictions that will be difficult but that, given our funding constraints, are
required. One of the measures that I announced was a temporary freeze on hiring. I also
directed that components immediately curtail non-personnel spending unless it is necessary for
essential operations. The actions that I have announced, including the general freeze on hiring,
are designed to keep the Department solvent and operating as effectively as possible. We are
taking these steps now to avoid more severe measures in the future, such as staff furloughs.
Obtaining adequate funding in FY 2011, and obtaining the President’s FY 2012 budget request,
is critical to our national security and law enforcement work.

As I appear before you today, we remain dedicated to protecting the American people
through the use of every lawful instrument to ensure that terrorists are brought to justice, held
accountable for their actions, and can no longer threaten American lives. Over the past year, in
partnership with government, law enforcement and industry leaders, we enforced the law and
defended the interests of both consumers and the United States, including ensuring the strength
and integrity of our most essential health care programs through enforcement actions that helped
control health care costs, reduce fraud, and improve the safety of health care for all Americans.
The Department continued to ensure public safety against threats foreign and domestic by

1
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prioritizing and dedicating resources to protect the American people. In addition, we collaborated
with local law enforcement to investigate the tragedy in Arizona and continue to utilize every
resource necessary to bring justice to the victims of the Arizona shooting. We have also led
federal efforts to prevent and control crime by taking aggressive steps to combat the serious
proliferation of violence along the Southwest border and to attack the nationwide problems of
gang violence, related drug trafficking, hate crimes, and child violence and exploitation,

Today, I affirm the Department’s commitment to protect the Nation through
strengthening our national security; countering the threat of terrorism,; fighting crime; and
enthancing our litigation work to protect civil rights, consumers, financial markets, intellectual
property rights, and the environment. While fulfilling this commitment, I will continue to
improve the way federal dollars are spent through exploration of ways to assess the effectiveness
of prosecution of violent and other crimes; reduce duplication and realign investigative
resources; and promote effective, fiscally sound alternatives to incarceration consistent with
public safety. I will continue to make targeted investments to make communities safer for all
Americans and strengthen essential state, local and tribal assistance initiatives.

The President’s FY 2012 Budget request for the Department is $28.2 billion. The request
represents a 1.7 percent increase in gross discretionary budget authority over the FY 2011
Continuing Resolution level. The Budget addresses my key priorities of strengthening national
security, preserving the Department’s traditional missions, maintaining safe prison and detention
facilities, assisting our state, local and tribal law enforcement partners, and identifying savings
and efficiencies that promote fiscal responsibility. In addition to addressing my key priorities,
the Budget enhances the Department’s ability to focus on recovering assets obtained through
financial fraud, drug trafficking, and other criminal activity. In FY 2010, the Department’s Asset
Forfeiture Program obtained over $1.6 billion in forfeited assets and distributed over $674
million to victims of financial crimes and our state and local law enforcement partners. The
Department also collected and disbursed over $4.7 billion related to civil debt collection in FY
2010. Of this amount, $3.7 billion was returned to federal agencies, $494.5 million was returned
to the Treasury, $391.2 million was paid to non-federal recipients, and $101.8 million was
retained for debt collection efforts within the Department. This budget continues our emphasis
on fiscal accountability and oversight.

Strengthen National Security

Preventing, disrupting, and defeating terrorist acts before they occur remains the
Department of Justice’s highest priority. National security threats are constantly evolving and
adapting, requiring additional resources to address new critical areas. In addition, increasing
global access to technological advancements has also resulted in new vulnerabilities that must be
addressed.
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The President’s budget request demonstrates a dedication to protecting our national
security and a commitment to using every instrument of national power to fight terrorism and
keep America safe. The Department of Justice plays a critical role in the government’s national
security and intelligence efforts, and it is essential that the Department’s budget maintain the
capabilities we have developed even in these difficult fiscal times. Moreover, the budget
requests $128.6 million in program increases and 170 additional positions to strengthen national
security and counter the threat of terrorism. The requested increases provide the essential
technological and human capital to detect, disrupt, and deter threats to our national security.

More specifically, the Administration supports critical national security programs within
the Department, including $122.5 million in program increases for the Federal Bureau of
Investigation (FBI) and $729,000 in program increases for the National Security Division (NSD).
This figure includes resources for the FBI to enhance national security related surveillance
capabilities and enhance its Data Integration and Visualization System; expand the Operational
Enablers program and Weapons of Mass Destruction/Render Safe capabilities to deploy render
safe assets throughout the country to diffuse, disrupt, or destroy weapons of mass destruction;
and expand the Computer Intrusion Initiative to increase our capabilities to detect and counter
cyber intrusions.

To address the growing technological gap between law enforcement’s authority to
intercept electronic communications and its practical ability to actually intercept those -
communications, $17 million in program increases are also being requested to improve the
Department’s lawful Electronic Surveillance Capabilities for the FBI, Drug Enforcement
Administration, Bureau of Alcohol, Tobacco, Firearms and Explosives, and the U.S. Marshals
Service.

Preserve Traditional Missions

At the Department, we continue America’s greatest tradition of protecting the promise of
justice and helping bring justice to those in need. Enforcing the law and ensuring the fair and
impartial administration of justice for all requires resources to both investigate and litigate on
behalf of the American people. The request provides $57.4 million in program increases to
expand the Department’s enforcement litigation capacity and its ability to protect vulnerable
populations.

The budget upholds the Department’s historic role in fighting crime, protecting civil
rights, preserving the environment, and ensuring fairess in the marketplace, while responding to
new challenges such as the Deepwater Horizon oil spill. In addition, the budget supports the
continued robust efforts to crack down on financial fraud, which have already resulted in charges
for fraud schemes that have cost victims more than $8 billion in estimated losses nationwide.
The budget includes funding to continue the implementation of the Hate Crimes Prevention Act
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of 2009 to help communities prevent and respond to violent hate crimes committed on the basis
of gender, gender identity, sexual orientation, religion, and disability in addition to race, color,
and national origin.

We have also requested program increases of $15 million for the Executive Office of
Immigration Review, including funds for 21 new immigration judge teams, additional attorneys
for the Board of Immigration Appeals, and funds to expand our Legal Orientation Program.

Maintain Safe Prison and Detention Facilities

It is important for the Department to maintain the appropriate balance of resources within
core Departmental functions. Successful investigations lead to arrests, prosecutions, and
convictions. With effective enforcement of federal law and administration of justice comes a
greater need for prison and detention capacity. More than 5,000 new federal inmates and 6,000
detainees are projected to be in custody in 2012, and adequate funding for prison and detention
operations is essential. The FY 2012 budget requests a total of $8.4 billion to maintain basic
prison and detention operations.

The FY 2012 request, for instance, includes $224 million in prison and detention
resources to maintain secure, controlled detention facilities and $461.4 million for program
increases to ensure the growing numbers of offenders are confined in secure facilities. We are
committed to safely housing inmates and safely staffing our prisons. The Department also
continues its efforts to improve inmate reentry and recidivism rates, which includes $22 million
for Second Chance Initiatives to enhance inmate reentry programs, specifically vocational
training, education, and drug treatment programs.

In addition, the FY 2012 budget addresses the Federal prison population through
sentencing reform. Sentencing reforms are anticipated to help stabilize the growth of the prison
population and ensure fundamental faimmess in our sentencing laws, policy, and practice. One
outcome of these changes would be to address associated long-term costs. The stabilization of
the prison population is essential for ensuring the safety of correctional officers and inmates.

We are also continuing our efforts to combat sexual abuse in correctional settings.
Simply put, sexual abuse is a crime, not a punishment for a crime. Last month, we published a
proposed rule pursuant to the Prison Rape Elimination Act (PREA) that contains national
standards aimed at combating sexual abuse in adult prisons and jails, juvenile facilities, lockups
and community confinement facilities. In addition to preparing the rule, the Department has
been working to ensure that, once promulgated, the national standards are successful. The
Department is uniquely positioned to serve as a force multiplier, enabling best practices to gain
recognition and enabling correctional systems to benefit from the PREA efforts of other
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jurisdictions. The Bureau of Justice Assistance has entered into a three-year cooperative
agreement for the development and operation of a Resource Center for the Elimination of Prison
Rape. The Resource Center, which was established with FY 2010 funding, will provide
additional training and technical assistance to states and localities to assist in the identification
and promulgation of best practices and promising practices. The Department’s FY 2012 request
will supplement our efforts by enabling the Bureau of Justice Statistics to continue its work
conducting surveys examining the incidence and consequences of sexual abuse in confinement
settings.

Assist State, Local and Tribal Law Enforcement Partners

The Budget requests a total of $3.0 billion for state, local and tribal law enforcement
assistance. These funds will allow the Department to continue support to state, local and tribal
law enforcement agencies that fight violent crime, combat violence against women and support
victim programs.

The Department recognizes that many tribal law enforcement agencies face unique
obstacles to effectively promote and sustain community policing. Unlike municipal police
agencies, many tribes still lack basic technology to modernize their departments, such as laptops
installed in police vehicles. The FY 2012 budget requests $424.4 million in total resources for
public safety initiatives in Indian Country.

In addition to providing resources for public safety initiatives in Indian Country, the
Department continues to maintain key partnerships with state, local and tribal law enforcement
officials and community members to provide resources throughout the Nation for all Americans.
These partnerships include the Community Oriented Policing Services (COPS) hiring program,
which enables state, local and tribal police agencies to increase the number of officers available
for targeted patrol and other proven strategies designed to prevent and reduce crime. In addition,
many grant programs are provided through the Office on Violence Against Women (OVW),
which provide communities with resources to combat sexual assault and other forms of violence
against women through programs such as the Legal Assistance for Victims Program, Sexual
Assault Services Program, and the new OVW Consolidated Youth Oriented Grants Program.
New programs are requested in FY 2012 for the Office of Justice Programs (OJP), including the
Race-to-the-Top style Juvenile Justice System Incentive Grant Program and the Byrne Criminal
Justice Innovation Program. In addition, the budget includes funding to continue implementation
of the Adam Walsh Act of 2006 to protect children from exploitation; to assist children exposed
to violence; and for a smart policing initiative. These programs and our relationships with state,
local and tribal law enforcement agencies maximize the Federal Government’s ability to fight
crime and promote justice throughout the United States.
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Savings and Efficiencies

The FY 2012 budget funds the Department’s critical missions in a fiscally responsible
manner and seeks to achieve a balance in resources that addresses the Department’s core
missions and functions when and where they are needed. The budget includes an array of
savings and efficiencies and compels the Department to work smarter and better, making the
most of limited resources and devoting funds to our most critical mission areas. In order to
eliminate redundancies and target resources, the Administration streamlines programs and
redirects funding to improve the capabilities of Department of Justice law enforcement agencies.
These offsets include administrative efficiencies and savings, task force and space
consolidations, better utilization and reduction of office space, information technology program
management efficiencies, relocation efficiencies, reductions to less effective grant programs, and
rescissions of prior year balances.

As we move forward with tough choices necessary to rein in our deficit and put the
country on a sustainable fiscal path, we must balance those efforts with the resources and actions
required to carry out our law enforcement mission and protect the Nation,

Conclusion

Chairman Wolf, Ranking Member Fattah, and Members of the Subcommittee, [ want to
thank you for this opportunity to discuss the Department’s priorities and detail new investments
sought for FY 2012.

Today, I have highlighted critical areas that require attention and resources so that the
Department can fulfill its mission to enforce the Nation’s laws and protect our national security,
I hope you will support the Department in the execution of these worthy efforts. We have made
tough choices in this budget. We know we are operating in an age of austerity. We have made
significant reductions in certain areas in order to focus our resources on national security and
core law enforcement and litigation responsibilities. We ask you to support these priorities.

I am pleased to answer any questions you might have,
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Mr. WoLF. Thank you very much.

And I understand from your staff that a member of your family
could have a health care problem. If at any time you feel it nec-
essary to leave, that would be terribly appropriate. What we would
do is just recess the hearing, and we would reconvene in a month
or two or whatever would fit in your schedule.

So I do want you to know, as a father of five kids and fifteen
grandkids, to me, family is number one. If you feel at any time,
just tell us, and we will recess the hearing.

Attorney General HOLDER. I appreciate it, Mr. Chairman.

FREEDOM OF INFORMATION ACT REQUESTS

Mr. WoOLF. The Freedom of Information Act, I briefly discussed
this, but I wanted this to be on the record. A review of recent re-
sponses to Freedom of Information requests by the Department
conducted by the former Civil Rights Division attorney, Jay Chris-
tian Adams, showed that political and ideological factors may have
influenced how quickly responses were provided.

He provides a list of information from the Department’s Freedom
of Information Act logs, including the requester and how long the
Department took to comply: Fred McBride, from the ACLU redis-
tricting coordinator, got same-day service. Kristin Clarke, NAACP
Legal Defense Fund, who sought the dismissal of the New Black
Panther party case, same day service. Jerry Seper of the Wash-
ington Times, 6 months. Jed Babbin of Human Events, 6 months.

In May of 2009, I made a Freedom of Information request per-
taining to your efforts to secretly release a number of Guantanamo
Bay detainees and resettle them into northern Virginia. The De-
partment failed to provide the information I requested after many,
many months, never even responded. The Freedom of Information
Act requires the Department to respond to a request within 20
days and to provide the requested documents within a reasonable
time frame afterwards. Why did Mr. Adams find that no conserv-
ative or no Republican or no one on the other side received the
reply in the time period prescribed by law?

Attorney General HOLDER. I am not sure what research Mr.
Adams has done. I have looked into the issues that were raised in
a blog post or an article or something that he wrote. And the best
I can determine, there is no ideological component with regard to
the response times that the Justice Department makes to these re-
quests. More complex requests take more time. Requests that are
relatively simple in nature can be answered faster. But I can as-
sure you that there is no ideological component with regard to how
we respond to FOIA requests.

Mr. WoLF. I have never even received an answer.

Attorney General HOLDER. Well, I will certainly look into any-
thing that you have submitted that is outstanding. We try to re-
spond to letters, to FOIA requests. We have tried to make as part
of this transparency effort that I talked about in my opening state-
ment, we try to be very responsive when it comes to FOIA re-
quests, whoever submits them. We have metrics that we use to
gauge our success in that effort. And I think we have done pretty
well reducing our FOIA backlog. To the extent there are still
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issues, I would be more than glad to work with you on those. Our
hope is to try to be responsive to the requests that we get.

Mr. WoLF. Could you get back to us by the end of the week?

Attorney General HOLDER. I will endeavor to work on this as
quickly as we can and try to delineate those things that are out-
standing.

[The information follows:]

FOIA REQUESTS

The Department has worked with the Chairman and Subcommittee staff to clarify
and expeditiously respond to this request.

I have to say that in preparation for the hearing, one of the
things I asked about was where we stood with regard to responses
to the letters, I guess, that you had sent. I was told by the folks
in the Department that we only have at this point two outstanding
responses with regard to letters that you have sent us.

Mr. WoLF. The last letter was 11 months in answering and came
in anticipation of the hearing. Eleven months is not a very good
time for the Department. We will wait until the end of the week.
And short of that, I think we are going to ask for an IG to look
at it, because I think you have an obligation certainly to treat Free-
dom of Information Act requests fairly. So we will see how we go
by the end of the week.

DEFENSE OF MARRIAGE ACT

Last Wednesday, you announced that you and the President have
concluded that section 3 of the Defense of Marriage Act, as applied
to the same-sex couples under State law, is unconstitutional. As a
result, the Justice Department no longer intends to defend the law
against two ongoing challenges. When an administration makes a
determination that a duly enacted, overwhelmingly supported stat-
ute—I think it passed 360 to some here in the Congress—is uncon-
stitutional, Congress has a reason to be concerned. After all, the
Justice Department has a duty to defend the constitutionality of
the laws of the United States and has a long history of doing so.

As the Washington Post noted in a February 23rd editorial “this
does not mean that Justice Department officials must believe in
the wisdom of the law or its policy implications, only that there are
good faith and reasonable arguments to be made in defense. It is
in short a very low bar. That is the approach taken by former Solic-
itor General Ted Olson in robustly defending a campaign finance
reform law that Citizen Olson, a conservative Republican, would
surely have rejected.”

The Defense of Marriage Act was passed in 1996 by a vote of 342
to 67 in the House. The very fact that this law passed the House
and the Senate and was signed into law by the President provides
a strong presumption that the law is constitutional. In addition, I
believe almost 40 States have passed a similar law.

According to CRS, the Department of Justice is legally obligated
to defend all acts of Congress where a reasonable and good faith
argument can be made that the act is constitutional. I realize “rea-
sonable” in this case is defined by DOJ, but the fact that DOJ has
defended this Act previously, section 3 in particular, fatally under-
mines your assertion that no reasonable arguments can be made in
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its defense. Do you contend that your previous arguments in de-
fense of this act were not made in good faith?

Attorney General HOLDER. No.

The situation that we face is a different one. The previous argu-
ments that we made in support of the Act occurred in jurisdictions
where there was an existing standard, the rational basis standard,
a more permissive standard. Applying that standard, the feeling in
the Department was that we could in fact defend the constitu-
tionality of the statute. Two cases at issue exist in the Second Cir-
cuit, which does not have a standard with regard to these cases.
We then had to make the determination what standard should
apply.

We looked in the Department. I made a recommendation to the
President that, given the discrimination that gays and lesbians
have endured in our Nation’s history and for other reasons, a
heightened scrutiny standard was appropriate. Applying the
heightened scrutiny standard, as opposed to the rational basis
standard, we made the determination that the statute could not
pass constitutional muster. The President instructed me not to de-
fend the statute on that basis after I made a recommendation to
him that we did not think it could pass constitutional muster under
a heightened scrutiny standard.

Mr. WOLF. Your decision to abandon your duty to defend this law
arose in proceedings in circuits where no controlling legal prece-
dents exist. Considering the fact that DOJ has vigorously defended
the law in the past, can you see why this would be viewed as a case
of political opportunism?

Attorney General HOLDER. I cannot assess how other people
would view this. I can tell you that what we did was apply the
facts and the law in a neutral and detached way. We made the de-
termination that the announcement that I made was appropriate.
It was not a decision that I took lightly. We take very seriously our
responsibility to defend statutes that Congress has passed. We
have defended the very statute that we are talking about in those
circuits where there was existing law and where we thought the
statute could pass constitutional muster on that lower standard.

It is unusual, but it occasionally happens that the Department
will refuse to defend a statute that Congress has passed. There
were a number of instances where that has occurred in the past.
In 1990, now Chief Justice Roberts declined to defend a statute
that Congress had passed in the case of Metro Broadcasting v.
FCC. So it is not unheard of, but it is unusual.

Mr. WoLF. The Washington Post editorial board pointed out in an
editorial that the Justice Department is institutionally tasked with
defending duly-enacted congressional legislation. This does not
mean the Justice Department officials must believe in the wisdom
of the law or its policy implications; only that there are good-faith
and reasonable arguments to be made in its defense. It is in short
a very low bar. That is the approach, as I mentioned earlier.

The Obama administration’s tactic, it says, could come back to
haunt it. What would the President say, for example, if a conserv-
ative Republican administration in the future attempted to sabo-
tage the Obama health care initiative by refusing to defend it
against constitutional attacks? Are there other laws down there
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that you find difficult to make a reasonable defense on that we
should expect?

Attorney General HOLDER. Again, we take seriously the obliga-
tion that we have.

We have sent letters to Congress in the past. During the course
of this Administration, I have signed each one of those. On maybe
10 occasions, for a variety of reasons, some technical, we have de-
clined to defend a statute that Congress has passed. We look at
these on a case-by-case basis, mindful of the historic obligation that
we have and that we have followed to defend statutes that Con-
gress has passed. We have shown no unwillingness to do that. This
is irrespective of what we think about the wisdom of the statutes
that the Congress has passed.

Mr. WoLF. In the past, DOJ has encouraged Congress to engage
attorneys in the defense of acts that the Justice Department would
not defend. Do you encourage Congress to do that in this case?

Attorney General HOLDER. We did what I think was the respon-
sible thing, which was to announce our position well in advance of
the deadlines that have been set by the court that is involved so
that Congress can make its own determination as to how it wants
to proceed.

Mr. WorLF. Well, I think it is highly unusual for the Justice De-
partment to pick and choose on something that has passed the
Congress by a vote of over 360 votes, signed by the President, by
a Democratic President, by President Clinton. There are similar
laws in 40 different States. It almost looks like a political decision
more than anything else that I can say.

Attorney General HOLDER. I will say that I think the legal land-
scape has changed in the 15 years since Congress passed DOMA.
The Supreme Court has ruled that laws criminalizing private ho-
mosexual conduct are, in fact, unconstitutional. Congress has re-
pealed the military’s “don’t ask, don’t tell” act. Several lower courts
have ruled DOMA itself to be unconstitutional.

So I think that the landscape has changed fairly fundamentally.
And when one also looks at the historic discrimination that gays
and lesbians have been subjected to, I think the decision that the
President made, upon my recommendation, is appropriate.

Mr. WoLF. I think it is inappropriate, and I think it is a bad de-
cision, but we will see how history treats it.

NATIONAL SECURITY FUNDING

Your budget request states that defending national security from
both internal and external threats remains the Department’s high-
est priority, yet the funding increases for national security pro-
grams are fairly modest, especially when compared to the increases
for prisons, $461 million, and for COPS hiring, $302 million. The
increase in the national security programs are $128.6 million and
are almost all in the FBI’s budget. This is less than half the
amount you sought for such increases in the fiscal year 2011 budg-
et, none of which have been funded. What are the biggest gaps in
fulfilling the Department’s national security mission, and how does
this budget address those gaps?

Attorney General HOLDER. I think one of the things that we need
to do is make sure that we have the intelligence capabilities that
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we need, that we have bodies in order to do the very important
work that has been set upon us. We have to have a very robust
FBI. The FBI is really at the heart of our counterterrorism efforts.
And it is for that reason that we have requested additional monies
there.

Given the lean budget times, we have tried to formulate a budget
that will respond to the needs and the responsibilities that we have
while at the same time being mindful of the fact that we are not
in the situation where, frankly, we were just a couple of years ago.
I think the budget that we have submitted will allow us to fulfill
our national security responsibilities in addition to the other things
that you have mentioned.

Mr. WoLF. I am going to ask a couple more, and then, Mr.
Fattah, I will be going to you so you can know.

GUANTANAMO DETAINEES

You have sought funding in previous years to prosecute Guanta-
namo detainees in U.S. courts and to acquire and fit out U.S. pris-
on space for their detention and incarceration. The Congress has
not provided the funding, and there is no request for any such ac-
tivities in your fiscal year 2012 request. Can you update the com-
mittee on exactly what plans are and what budget requirements
are, if any, for activities related to the Department’s responsibil-
ities under the executive orders on Guantanamo?

Attorney General HOLDER. It is still the intention of the Admin-
istration to close Guantanamo. Guantanamo serves as a recruiting
tool for al-Qaeda. All of the intelligence tells us that. It has served
as a wedge between the United States and some of its traditional
allies. Countless numbers of people who are steeped in these
issues, Republicans as well as Democrats, have indicated that the
closure of Guantanamo will help us in our fight against those who
have sworn to do harm to the American people and American inter-
ests around the world.

We want to close Guantanamo. We have also indicated that we
will make decisions about how we want to do this. We have to deal
with congressional statutes, restrictions that have been put in
place, unwisely so, I think, as I indicated in the letter that I sent
to Congress about those restrictions. The President in a signing
statement indicated that he thought they were unwise and that he
would work to have them repealed. I agree with the President’s
statements. We have to deal, however, with that reality in making
determinations as we structure the budget request that we send up
to you.

Mr. WoLF. Just for the record, I want to make sure it is an-
swered. The thought that Guantanamo Bay is a recruitment tool—
the first bombing of the World Trade Center took place before
Guantanamo Bay was there. The bombing of the American embas-
sies in Kenya and Tanzania; Khobar towers; USS Cole. Even in the
previous Congress, there was no will, which was a Democratic Con-
gress, to really close Guantanamo and most Members strongly dis-
agree with the administration and you on moving Khalid Sheikh
Mohammed to New York City. So what are the plans? You have
been quoted on previous occasions. What are the plans now? What
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should someone expect with regard to Guantanamo and with
Khalid Sheikh Mohammed?

Attorney General HOLDER. Well, as I said, we are going to work
to try to close Guantanamo. We put together a task force that in-
cluded law enforcement personnel, people from the Intelligence
Community, lawyers, to look at the 242 people who were in Guan-
tanamo when this Administration took office. I think the count now
is about 170 or so. We have categorized each of those people, put
them into appropriate dockets, in an attempt to close Guantanamo.
Again, I start my day at 8:30 every morning with a briefing about
the threats for the past 24 hours. It is a compilation of all that the
Intelligence Community has found. I am not revealing anything to
say that, not every day, but I think on a fairly consistent basis, in-
dications are that the existence of Guantanamo is something that
al-Qaeda uses in its recruiting effort. It is simply a fact.

You are right, those incidents that you talked about occurred be-
fore the existence of Guantanamo. But Guantanamo fairly or un-
fairly exists as a thing that is used against us by those who have
sworn to harm us and who have in the past demonstrated a capa-
bility to harm us. And it is for that reason that we feel as strongly
as we do, and are as determined as we are, to close that facility.

Mr. WoLr. Do you think it will be closed by the end of the Presi-
dent’s first term?

Attorney General HOLDER. I don’t know. We will do all that we
can. We have to, obviously, work with Congress. Congress has put
barriers in place to what I think we should be doing, so we will
have to try to work through those restrictions and work with our
allies to try to come up with a way in which we can do this.

TERRORISM RECIDIVISM

Mr. WoOLF. I am concerned about terrorist recidivism among
those transferred from Guantanamo back to their home countries
or third countries. Your head of Legislative Affairs just recently
again—this is another indication—recently replied to my letter of
last March—that is 11 months—about these concerns. In the inter-
vening 11 months, the situation has gotten worse.

In December, the DNI released assessment that 150 former
Gitmo detainees are confirmed or suspected of re-engaging in ter-
rorism or insurgent activities. That is 25 percent of all of those re-
leased and a substantial increase over previous reports. The num-
ber of confirmed recidivists increased from 27 to 81. Presumably
these transfers were only done when adequate security measures
were pledged by the receiving government.

What is the Department doing to make sure that these govern-
ments can now live up to the supervision, particularly in light of
what has taken place in some of those governments around the
country, around the world?

Attorney General HOLDER. Recidivism is obviously something
that we take very seriously. And those people who go back to the
fight—I guess that is the expression that is used—are people who
we will hunt down and bring to justice.

Mr. WoLF. Have any Americans been killed by anyone who has
gone back to the fight, as you say?

[The information follows:]
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RECIDIVISM OF DETAINEES TRANSFERRED

The Department takes extremely seriously any incidence of recidivism of detain-
ees transferred out of the Guantanamo Detention Facility, which is why all transfer
decisions have been based on comprehensive reviews of intelligence and threat infor-
mation. Since January 2009, the Administration has transferred 67 detainees in
Guantanamo Detention Facility to foreign countries. Of these 67, three are con-
firmed recidivists and two are suspected recidivists. Prior to January 2009, 535 de-
tainees were transferred and of these detainees, 79 are confirmed recidivists and 66
are suspected recidivists.

The Department is not the entity within the Government that maintains incident
specific information related to these confirmed and suspected recidivists. The Office
of the Director of National Intelligence may be able to provide additional informa-
tion in response to your question. However, as stated, we take extremely seriously
any incidence of recidivism of detainees transferred out of the Guantanamo Deten-
tion Facility, and are working across the government and with partner governments
to minimize risk and keep the American people safe.

Attorney General HOLDER. I am not aware of that. I don’t know.

Mr. WoLF. Wouldn’t that be something to find out, though? If we
had somebody and released somebody, and he then killed some-
body. The Administration released several back to Afghanistan. To
have somebody from Guantanamo Bay who has been down there
serving with Khalid Sheikh Mohammed to be released back to Af-
ghanistan, and the Administration—you were releasing people back
to Yemen, only stopping after a number of people raised the issue,
saying they are concerned. So I guess it could be checked for the
records to see if any who have been released or have been captured
or have been picked up have been involved with regard to the
death of any Americans?

Attorney General HOLDER. As one looks at the rate of recidivism,
I think there is an interesting statistic. With regard to those that
have been released during the time of the Obama Administration,
we have a recidivism rate of about 7 percent that compares to a
rate of about 25 percent under the previous Administration. I think
that is a function of the fact that we have been very careful in how
we made determinations as to how people at Guantanamo should
be treated.

And the numbers with regard to those who have been released
during this Administration, we are talking about the possibility—
I guess of the 67 people that have been transferred, there have
been 2 that have been confirmed, and then 3 who are suspected of
re-engaging. That is 3 possibles; 2 confirmed of the 67. As I said,
that comes to about 7 percent.

Again, any kind of recidivism is serious and something that we
take seriously. But also note that since 2009, there has been a con-
gressional restriction that we have had to run by Congress the peo-
ple who in fact were going to be released from Guantanamo. That
has been done in every case in which this Administration has re-
leased anybody from Guantanamo. We have never heard an objec-
tion from anybody in Congress about that.

Mr. WoLF. Mr. Attorney General, I have objected, number one.
And number two, I offered an amendment which was rejected. We
hope to offer it again to make those releases public so the public
knows. They are all top secret. We take a look at every one that
is done, but most Members of Congress don’t know who is being re-
leased, when they are being released. So you haven’t heard any-
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thing because there has been no disclosure and dialogue. The
amendment that I had would have made it public.

So I guess I am going to go to Mr. Fattah. The last question is,
can we expect any additional transfers in the near future?

Attorney General HOLDER. Well, there are congressional restric-
tions that we have in place. We still are endeavoring to close Guan-
tanamo, and we will try to continue those efforts, but we will also
be mindful of the obligations we have under existing congressional
restrictions and communicate whatever we have to communicate to
Congress.

Mr. WoLF. Mr. Fattah.

GUANTANAMO—RULE OF LAW

Mr. FartaH. Thank you, Mr. Chairman. And obviously, a wide
area of issues has been covered, but why don’t we start where you
left off on Guantanamo. Former Speaker Newt Gingrich appeared
before a panel discussion here in the Congress almost a decade ago,
after 9/11, and they were having this discussion about the United
States and our ideals as a nation, as a country that operates under
the rule of law. And the chairman would recall that under Presi-
dent Bush, the first President Bush—I think the chairman even
joined in—there were complaints lodged against China for arrest-
ing people with no charges being made public and no trial. And so
there were no charges. There were no trials. And we said that
China was operating in a way in which it was in violation of inter-
national law and under the guise of a country operating under the
rule of law.

The biggest concern about Guantanamo is that our own coun-
try—and I go back to Speaker Gingrich. I asked him this question.
I said, given post-9/11, given Guantanamo, how do we talk about
the rule of law in international company? How do we say it is okay
now to arrest someone without charges, with secret evidence, hold
them indefinitely and say that is a permissible fact, given our criti-
cisms of China and criticisms of other countries acting in this way?

So I am less concerned about al-Qaeda using it as a recruitment
tool. I am more concerned about our own justification for how we
take someone, arrest them, don’t make the basis of the arrest
known, don’t allow them to have an attorney, don’t try them at any
point and hold them indefinitely at Guantanamo, and how we then
say as a nation that we are operating under the law.

So my concern is a little bit different from the chairman, and I
think that it takes away our ability. When you saw President
Bush, Sr., aggressively attack China for doing this, I wonder what
we would do today, given our own actions.

But I do think that the chairman makes an important note that
people have been released who have returned to activities that are
of concern to us. They have been released under the previous ad-
ministration with complete silence by those on the other side of the
aisle in the House who now selectively want to attack this adminis-
tration, even though the rate of recidivism, as you point out, is
drastically different and Congress has approved of these releases.

So I think that there are politics in this and I think that we
should try to get politics away from this question of national secu-
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rity; let’s actually focus on what is important to our country. And
in that regard, I want to go to the chairman’s original point.

FUNDING IMPACTS OF THE CONTINUING RESOLUTION

A significant part of the FBI’s responsibility is in the area of na-
tional security. And I want to know, given the short-term CR, given
the budget request for next year, where you see the level of agents
in terms of—particularly given the fact that over 40 percent of
their responsibilities are in the area of national security and it was
the desire of the Congress not to have cuts in the area of national
security—whether than any of these would be impacted?

Attorney General HOLDER. I am very concerned about the ability
to run the Department in a way that is consistent with the obliga-
tions that we have if this CR were to continue. We have respon-
sibilities on a national security front that we have addressed in the
2012 budget, even though the increases are frankly not as large as
I would like them to be. There are nevertheless increases. We have
tried, as I said, to come up with a budget that deals with the fiscal
reality that we confront. I am particularly worried about the Bu-
reau of Prisons and the responsibilities that we have there with re-
gard to the intake that comes our way because prosecutors are
doing what we expect them to do and agents are doing what we
expect them to do. At the current levels that we have in the con-
tinuing resolution, we are going to run into a wall at some point.

But to get more particularly to the question that you have asked,
I am also worried that, with regard to the hiring needed to stay
in front of these national security issues that are the responsibility
of the Department, we have to get beyond this continuing resolu-
tion. I have tried to take into account the continuing resolution,
and I have put in place a hiring freeze and done other things. But
that can only tide us over for so long. So I would hope that through
my testimony, through the interaction that hopefully the Adminis-
tration will be having with members of this committee and Con-
gress as a whole, that we will have a resolution of the budget
issues that now divide us so that we will have the monies that we
need to protect the American people.

DEFENSE OF MARRIAGE ACT

Mr. FATTAH. The Defense of Marriage Act. Any time that in a
court of law we are arguing that someone’s rights should be re-
stricted in our country, the basis of the scrutiny of the court is an
important one. So the point that this should be handled under
heightened scrutiny I think, at least for myself and I believe for a
majority of the American people that would agree, that any time
we are going to trample on someone’s rights or restrict them, it
should take a very high level of scrutiny by the court. And I think
that when we have my colleagues quoting the Washington Post edi-
torial, which is not a normal thing for Members who sometimes are
on the opposite side of the administration, you can obviously see
that there is a great deal of interest in this matter. But it appar-
ently is the case that there have been times in the past where the
Department—“past” meaning outside of this administration—
where the Department has not gone into court with arguments that
they cannot believe in as constitutionally legitimate in previous ad-
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ministrations. And I want to make sure that we enter those for the
record, and we will, Mr. Chairman.
[The information follows:]
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Examples of the Department Declining to Defend Statutes

ACLU v. Mineta (2004). The Department declined to defend against First Amendment
challenge a statute conditioning federal funding on agreement by mass transit agencies
not to display advertising promoting the legalization of marijuana. The Department
originally defended the statute in district court as a valid exercise of Congress’ spending
power, and relied in part on the ability of mass transit agencies to comply with the
requirement in a viewpoint-neutral manner by barring a broader swath of advertising than
that specified by Congress. The Department later determined that the statute should not
be defended and declined to defend it on appeal.

Dickerson v. United States (2000). In the aftermath of the Miranda decision, Congress
enacted 18 U.S.C. 3501, allowing for the admission of confessions taken without
Miranda warnings. Subsequent Supreme Court decisions called into question Miranda’s
constitutional statute, and those cases were relied on by proponents of section 3501 to
defend its constitutionality. But the Department declined to defend section 3501 and
instead argued in the Supreme Court that the congressional statute was unconstitutional.
The Supreme Court appointed amicus to defend the statute; members of Congress also
filed amicus briefs in defense.

HIV-Exclusion (1996). When Congress included in an authorization act a requirement
that the military discharge HIV-positive military personnel, President Clinton announced
his judgment that the provision was unconstitutional, and instructed the Attorney General
not to defend the law in court. The President also directed the Secretary of Defense to
enforce the statute pending a final judicial determination of unconstitutionality or repeal.
Congress repealed the provision before any litigation commenced.

Children’s Heulth Care Is a Legal Duty v. Viadeck (1996). The Department declined to
defend against Establishment Clause challenges a federal statutory provision granting
benefits to certain Christian Science health facilities under the Medicare and Medicaid
Acts. Though the Department defended the provision in the district court, it later
determined that the statute should not be defended and declined to pursue an appeal.

Turner Broadcasting Sys., Inc. v. FCC (1996). In this case, the Supreme Court upheld
the constitutionality of certain “must carry” provisions of the Cable Television Act. That
Act was enacted over President Bush’s veto, which stated that the must-carry provision
was unconstitutional. In the initial litigation challenging the must-carry provisions, the
Department of Justice, appearing on behalf of defendant FCC, informed the district court
that it declined to defend the constitutionality of the must-carry provisions, “consistent
with President Bush’s veto message.” The Department urged the court to permit
adequate time to provide Congress the opportunity to defend the validity of the statute.
While preliminary proceedings were ongoing, the Clinton Administration reconsidered
President Bush’s previous position and the Department defended the must-carry
provision, ultimately succeeding in the Supreme Court.
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Wauchope v. Department of State (1993). In both the district and appellate courts, the
Department defended a statute favoring citizen fathers over citizen mothers by giving
fathers alone the power to pass citizenship to children born outside the United States.
The Department declined to seek certiorari when the Court of Appeals ruled against it, on
the grounds that the ruling was “consistent with modern developments in the Supreme
Court’s jurisprudence” regarding gender distinctions.

Metro Broadcasting v. FCC (1990). The Acting Solicitor General (John Roberts)
effectively argued for the unconstitutionality of a federal statute providing for minority
preferences in licensing. The United States took the view that strict scrutiny applied to
the FCC minority preference program, despite Supreme Court precedent applying a more
permissive standard to federal affirmative action programs. The Acting SG authorized
the FCC to appear before the Court through its own attorneys to defend the statute. The
Court upheld the minority preference program.

Morrison v. Olson, 487 U.S. 654 (1988). Pursuant to the Ethics in Government Act of
1978, the Attorney General requested appointment of an independent counsel to
investigate possible wrongdoing of a Department official. Id. at 666-67. Despite the fact
that the Department thus had “implemented the act faithfully while it has been in effect,”
the Solicitor General nevertheless appeared in the Supreme Court on behalf of the United
States as amicus curiae to argue, unsuccessfully, that the independent counsel provisions
of the Act violated the constitutional separation of powers.

INS v. Chadha, 462 U.S. 919 (1983). Pursuant to a provision of the Immigration and
Nationality Act, the INS implemented a “one-house veto” of the House of
Representatives that ordered the INS to overturn its suspension of Chadha’s deportation.
Id. at 928. Nonetheless, when Chadha petitioned for review of the INS’s deportation
order, the INS — represented by the Solicitor General in the Supreme Court — joined
Chadha in arguing that the one-house veto provision was unconstitutional. Id. at 928,
939. Senate Legal Counsel intervened on behalf of the Senate and the House to defend
the validity of the statute. Id. at 930 & n.5, 939-40. The Supreme Court invalidated the
statutory one-house “veto” as a violation of the separation of powers.

League of Women Voters of California v. FCC, 489 F. Supp. 517 (C.D. Cal. 1980). The
Public Broadcasting Act of 1967 prohibited noncommercial television licensees from
editorializing or endorsing or opposing candidates for public office. The Attorney
General concluded that this prohibition violated the First Amendment and that reasonable
arguments could not be advanced to defend the statute against constitutional challenge.
The defendant FCC, through the Department of Justice, represented to the court that it
would continue to enforce the prohibition, if only for the purposes of “test litigation,” but
tha tit would not defend the statute’s constitutionality. Senate Legal Counsel appeared in
the case on behalf of the Senate as amicus curiae, and successfully urged the trial court to
dismiss the case as not ripe for adjudication in light of the unlikelihood that any
enforcement action would transpire. While appeal of that decision was pending, a
successor Attorney General reconsidered the Department’s previous position and decided
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that the Department could defend the statute. The Supreme Court ultimately held that the
statute violated the First Amendment. FCC v. League of Women Voters of California, 468
U.S. 364 (1984).

Gavett v, Alexander, 477 F. Supp. 1035 (D.D.C. 1979). In this case, a statute created a
program pursuant to which the Army could sell surplus rifles at cost, but only to members
of the National Rifle Association. The Army, in compliance with the statute, denied
plaintiff an opportunity to purchase a rifle at cost because he was not an NRA member.
Id. at 1040. Nonetheless, the Department of Justice concluded — and informed the court -
that the NRA membership requirement violated the equal protection component of the
Fifth Amendment’s Due Process Clause because the discrimination against non-NRA
members “does not bear a rational relationship to any legitimate governmental interest
and is therefore unconstitutional.” Id. at 1044. The Department reached this conclusion
on the basis of advice from the Army that the membership requirement “serves no valid
purpose” that was not otherwise met. Id. The district court afforded Congress an
opportunity to “file its own defense of the statute should it choose to do so,” id., but
Congress declined to act on this invitation. Id. The court permitted the NRA itself to
intervene and argue on behalf of the statute’s constitutionality. The district court
concluded that the statute was subject to strict scrutiny (because it discriminated on the
basis of the fundamental right of association) and invalidated the enactment. Id. at 1044-
49.

Simkins v. Moses H, Cone Memorial Hospital (1963). The Department not only
declined to defend a federal statute and regulation providing for funding of so-called
“separate but equal” hospital facilities but, as the court put it, “unusually enough, []
joined the plaintiffs in this attack on the congressional Act and the regulation” by
intervening in a private class action. 323 F. 2d 959, The disputed issue in Moses H. Cone
was whether a hospital’s receipt of federal funds was sufficient under the state action
doctrine to trigger the Fifth Amendment, and, if so, whether federal funding of segregated
facilities (versus direct maintenance of such facilities) violated the equal protection
component of that Amendment. The Department took the position that the requisite state
action was present and that the federal provisions violated the Equal Protection Clause,
arguing specifically that the federal government had “affirmatively sanctioned” the
discrimination at issue.

United States v. Lovert, 328 U.S. 303 (1946). As required by statute, the President
withheld the salaries of certain federal officials. The Solicitor General, representing the
Unites States as defendant, nonetheless joined those officials in arguing that the statute
was an unconstitutional bill of attainder. Id. at 306. The Attorney General suggested that
Congtress employ its own attorney to argue in support of the validity of the statute.
Congress did so, id., and the Court of Claims and the Supreme Court gave Congress’s
counsel leave to appear as amicus curiae on behalf of the enactment. The Supreme Court
held that the statute was an unconstitutional bill of attainder.
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But as to the point about the Administration’s decision, as I
would understand it, the Administration has said that it will still
require upholding the letter of the law, but you will not allow your
attorneys to go into court and argue something that on its face
doesn’t meet the scrutiny that would be required? Is that where the
Administration is on this?

Attorney General HOLDER. I think that is actually a very impor-
tant distinction. We will not defend the constitutionality of the
statute, but until the statute has either been changed by Congress
or there is a definitive judicial interpretation of it or ruling with
regard to it, we will continue to enforce the law because it is a law
that does exist on the books. So we will enforce the statute, but we
will not defend its constitutionality.

Mr. FATTAH. Thank you.

HUMAN TRAFFICKING

Could you talk a little bit about the work of the Department in
the area of combatting human trafficking?

Attorney General HOLDER. This is something that is of great in-
terest, not only to the Department, but to this Administration as
a whole. We have made this a priority. We have an Administration-
wide effort to deal with the problem of human trafficking. We have
made budget requests in that regard. When one looks at the prob-
lems that exist, not only in this Nation but around the world, it
seems to me that this is something that we have to make a pri-
ority. You have those people who are at greatest risk being taken
advantage of, unfortunately—young people especially. It is some-
thing that I have really tried to focus on at the Department and
also in conjunction with my colleagues in other executive branch
agencies. The Secretary of State leads our efforts on the inter-
national side.

MEDICARE FRAUD

Mr. FATTAH. I referenced in my opening statement your recent
activities regarding Medicare fraud and organized crime. If you
could comment on the Department’s recent efforts and successes in
that regard and what appropriations requests in your fiscal year
2012 budget would be important in continuing those efforts?

Attorney General HOLDER. We have been particularly successful,
I think, when it comes to our fight against fraud efforts. As I have
indicated in my opening statement, when it comes to health care
fraud and other fraud-related recoveries that we have made under
the False Claims Act, we have recovered billions of dollars for the
American people. With additional resources, we can increase the
amount of money that we get back for the American people, and
we have made budget requests in that regard.

When it comes to organized crime, this is something that con-
tinues to be an issue that has to be focused on by the Department
of Justice. I was in New York about 4 or 5 weeks ago to announce
a major takedown that we did of organized crime figures—the larg-
est single takedown of organized crime figures in the history of this
Nation. And it shows the breadth of organized crime activity from
those things that seem relatively small in scale to things that are
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larger and more traditionally seem to be in control—the attempts
to control the docks and union activity and things of that nature.

So organized crime continues to be something that we have to
focus on. There is a wide range of things that the Department of
Justice has on its plate beyond that which is relatively new, the
national security side. And what I have come to call these tradi-
tional functions are things I have tried to focus on, give attention
:cio and make sure that we have adequate resources to try to ad-

ress.

Mr. FATTAH. Thank you.

And I will catch up on the next round.

Thank you, Mr. Chairman.

Mr. WoOLF. Mr. Culberson.

Mr. CULBERSON. I will wait until the next round.

Mr. WoOLF. Mr. Bonner.

Mr. BONNER. Thank you, Mr. Chairman.

Attorney General, it is good to have you back here. Send greet-
ings to your wife who is a citizen of my hometown.

Attorney General HOLDER. From Mobile?

Mr. BONNER. Yes, sir.

In a minute, I want to go to some questions specific to the Gulf
Coast Claims Facility, the process set up by the administration.
But I would like to pick up on the line of questioning that the
chairman and the ranking member had.

DEFENSE OF MARRIAGE ACT

First, about DOMA, since it appears that the Department is not
planning to defend DOMA and since, as you know, we are oper-
ating in a continuing resolution trying to finish the budgeting proc-
ess for this fiscal year, could you give us any idea of how much
money would be saved by the Department in not defending this,
even though there is strong disagreement from many in Congress
of this position? And would any of those monies be available in
terms of returning to the process? Since you won’t be defending it,
those are monies that will not be spent by the Department. Would
you have any idea how much money that would be?

Attorney General HOLDER. I am not sure we save any money,
frankly. The people who would be defending the statute, were we
to do that, are career employees of the Department of Justice who
will not be spending their time doing that. They will be spending
their time doing other things. I am not sure that I see any savings
as a result of the decision that I announced with the President.

HYPOTHETICAL CAPTURE OF OSAMA BIN LADEN

Mr. BONNER. And then, as a follow-up to Guantanamo—again,
that was the original line of questioning. A few days ago, the CIA
director said that if we were to capture Osama bin Laden, that he
would very likely end up in Guantanamo. Is there a conflict within
the administration that the CIA Director would make that state-
ment and yet you, in answering to Chairman Wolf, continue to ad-
vocate a position that it is this administration’s view that Guanta-
namo should be closed?

Attorney General HOLDER. I think the Administration speaks
with one voice. It is true that Director Panetta did indicate that in
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his testimony. He issued a statement later that evening that was
consistent with what the Director of National Intelligence said at
the hearing with Director Panetta. And I think the Administra-
tion’s position is—this is something that we have thought about,
that we have tried to work on and prepare for. And were bin Laden
to come into our possession, the national security team would con-
sider g;s obligations and make a decision as to how he would be
treated.

GULF COAST CLAIMS FACILITY

Mr. BONNER. As I said earlier, I want to switch gears to some-
thing that is parochial to me but really is important to the whole
country. Because as you know—I think you were certainly involved
in it—that was the impression—back when the President an-
nounced last year, in response to the worst environmental oil spill
in American history, the creation of the Gulf Coast Claims Facility,
and his naming through an agreement worked with BP and the ad-
ministration—and again, it was our understanding that the Justice
Department was heavily involved in this—to the appointment of
Mr. Ken Feinberg to be the administrator of this. In the opinion
of this Member, who represents Mobile, Alabama, and the coastal
counties of my State, the GCCF has been a dismal failure.

Despite continued and direct engagement with Mr. Feinberg to
address the systematic shortcomings of his organization, there ap-
pears to be no improvement on the horizon, and consistency and
transparency remain problematic. Let me give you a quick exam-
ple. Based on the GCCF’s own web page, last week—there are two
coastal counties, as you know, in my home State, Mobile and Bald-
win Counties. Last week, based on their own numbers, they proc-
essed four claims. Unfortunately, based on their own numbers,
there are 93,000 claims that remain unprocessed. At this rate, it
will take 450 years—I don’t think any of us will be here—to proc-
ess all these claims. And that is assuming there are no new claims
that are filed.

Now, the President said in creating this, again with the support
of the administration, that this administration was going to stand
by the people of the Gulf Coast. Can you—first of all, I want to give
a shout-out to Tom Perrelli. He is the only person in this adminis-
tration that I have confidence in that is going to put pressure on
Mr. Feinberg and on BP to fulfill the promise that both the com-
pany and the administrator that this administration helped create
made and that was to make the Gulf Coast whole. So I want to
give a shout-out to Mr. Perrelli, and please let him know how much
I appreciate his work.

But can you give us any insight into what the Justice Depart-
ment’s role is in making sure that this creation is going to fulfill
the promise that the President of the United States made to the
American people?

Attorney General HOLDER. I share the concerns that you have
about the impact that the oil spill had on the Gulf Coast. I went
down there shortly after, in fact went to Mobile and looked at some
of the reconstruction efforts that were at that point underway, the
rehabilitation efforts that were underway. The Justice Department
does not operate or have any statutory responsibility for the GCCF.
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Although, I will say for the record—I thank you for the kind
words you said about Tom Perrelli. He is the Associate Attorney
General at the Department of Justice and has spent a great deal
of time pushing to have claims paid more quickly. We have tried
to monitor the activity of the GCCF. Its performance as of January
27th, looking at the numbers I have here, there were about 480,000
claims filed with GCCF; 170,000 of those have been paid, totahng
a little over $3 billion. We have expressed our concerns about the
pace and Tom has, again, as you have indicated, taken a lead for
the Department. We have expressed concerns that we do not think
these are being processed as quickly as they can. We have tried to
apply, I am not sure I would call it pressure, but we expressed con-
i:lerns in a way that is consistent with the responsibilities that we

ave

We don’t have any formal relationship with GCCF. But Tom has
used his time, his skills to try to speed up the pace at which peo-
ple, who are very deserving, whose lives have been very negatively
impacted—you have to go, you have to be there to see. It is one
thing to read about this. It is a whole different deal to go down
there and to actually see people who run hotels, restaurants. I was
really struck by the fact that when I was there, it was warm—it
was in the height of tourist season, and we went into a restaurant
and my wife will kill me for this, I don’t remember if it was outside
of Mobile, a beach there, and we were the only ones in the res-
taurant. I talked to the owner of the restaurant; and he said, this
was totally atypical, that on a day like this that time of year, they
would have had a full restaurant. The only people that were in that
restaurant at that time were the people traveling with me.

I made a pledge to the people there I was going to come back a
year from my visit to see where we stood with regard to how the
claims process was going and to show them that, A, we cared, and
B, we did as much as we could to make sure that this process
worked for them. And I will go back on that one-year——

Mr. BONNER. Please let me know when that is. I would love to
go to lunch with you.

OIL POLLUTION ACT OF 1990

I believe that ultimately the Department will have to issue a rul-
ing that defines exactly what OPA requires of BP. You may not
have a direct oversight of the GCCF. Although it begs the question
that if you don’t, who does? Because clearly it is a monster that has
been created by this administration with the promise of making the
people whole. And again, the thought that we might have to go 450
years before the last claim is determined, whether it is legitimate
or not, our people will not be able to wait for that, obviously. What
do you think will trigger a requirement for DOJ to issue a ruling
on OPA, and are you preparing to make such a ruling at that time?

Attorney General HOLDER. I am not sure I understand the ques-
tion on the OPA.

Mr. BONNER. The Oil Pollution Act of 1990 that passed that
}mlds the company responsible and that there will be substantial
ines.

Attorney General HOLDER. We have filed a civil lawsuit, at least
a couple of months or so ago. We are actively pursuing that matter
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in an attempt to gain money from the people and the companies
we think are responsible for the spill. There is, as I indicated when
I was in New Orleans, an ongoing criminal investigation as well.
So the Department is operating on both levels, both with regard to
the civil enforcement powers that we have and also with regard to
the criminal investigative powers that we have to hold responsible
those companies, those people who were responsible for the worst
natural disaster in this Nation’s history.

We are being aggressive in that regard. We are pushing to make
sure that we resolve this as quickly as we can. I think, under Mr.
Perrelli’s direction on the civil side, we put together this fund that
BP has contributed to and from which claims can be processed. But
beyond that, we are using our civil enforcement powers to sue to
gain additional monies from the responsible parties.

We have made clear, and I pledge again today, that the Amer-
ican taxpayers are not going to have to pay a dime for the cleanup
or a dime for making whole the people who have suffered in the
region that you represent.

Mr. BONNER. Just one final question, Mr. Chairman. And I have
some others that I will submit for the record.

GULF COAST CLAIMS FACILITY

Not to blindside you on this, because you have had a lot of issues
to touch base on, but do you have a response to the Federal judge’s
ruling in New Orleans that Mr. Feinberg is not an independent ad-
ministrator as he was originally presented to the American people
that he would be and, in fact, that he is executing his responsibil-
ities on behalf of his employer, British Petroleum, rather than in
a manner that is in the best interest of the victim?

Attorney General HOLDER. The way this has been set up, he is
paid by BP or works for BP. But the emphasis that we have placed,
and Tom Perrelli has placed is on trying to make this claims proc-
ess work. Our hope is that however the GCCF is constructed, it po-
tentially can work, and should work better. The 450-year time pe-
riod that you have indicated is obviously unacceptable. Something
substantially, substantially shorter than that, is what we have to
be looking at, and we will try to assist to the extent that we can
by applying pressure where we can, by using our lawsuits to try
to get money to people as quickly as we can. And to the extent we
find issues with regard to how the GCCF is working, we will do
what we can. We will certainly identify them and try to work to
rectify them.

Mr. BONNER. Thank you. Mr. Chairman, the reason I asked
that—and again, I know this is parochial to me because I am on
the Gulf Coast, but why it is important to our friends in Pennsyl-
vania or California or Georgia or wherever, Kansas, is if you go
from Key West in Florida all the way to Brownsville, Texas, and
you look at the economies of the five Gulf Coast states, you are
looking at over $2.8 trillion of GDP impact to this country. Last
year we were all worried about what was happening in Greece,
which was about a $350 billion impact on the global economy. The
five Gulf Coast States, by rough estimates, $2.8 trillion, and we
were devastated by this oil spill last year, and we continue to be
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devastated, and that is why I raised the questioning today asking
for the Department to do everything it can.

It is very unusual for a conservative Republican Member to be
asking any Justice Department, this Justice Department or any
other, to intervene here. But we have got to hold the people who
did this accountable, and we have got to make sure that the claims
facility that was set up by the Justice Department and the admin-
istration to make those people whole, we have got to make sure
they are doing a better job. And with that, thank you.

Attorney General HOLDER. I would disagree with you, Mr. Bon-
ner. The questions that you have asked are not parochial ones. I
think the statistics you just used about the trillions of dollars of
impact, show that this is a national issue. It affects maybe most
directly the people on the Gulf Coast. But the reality is this is a
national issue, and that is why it requires a national response. And
I can assure you that the Justice Department, Tom Perrelli and
others, will stay focused on this issue.

Mr. WoLF. Mr. Honda.

Mr. HONDA. Thank you, Mr. Chairman.

And welcome, Mr. Holder. I want to thank you for your testi-
mony here today, and I really do appreciate your attention and
dedication to the many important civil rights and justice issues
that we face today.

STATE CRIMINAL ALIEN ASSISTANCE PROGRAM

I wanted to ask you something about the budget dance that we
seem to go through every year and is the proper funding for the
State Community Assistance Program more commonly known as
SCAAP. As you know, border States, like California, are dispropor-
tionately affected by this. And I notice for the 2012 request, the
funding for SCAAP has been reduced greatly. And now I under-
stand some of this programmatic shifting is going on. But at some
point, we as a country need to come to a solution on this issue that
goes beyond just partial reimbursement. And to this, I ask, do you
have any suggestions or ideas on what Congress could do to perma-
nently address this issue?

Attorney General HOLDER. We have requested I think $136 mil-
lion for SCAAP. As we all know, that goes for the incarceration
costs for inmates who do not have legal immigration status. And
so I think one of the things that the Congress could do, working
with the Administration as well, is to look at the whole question
of illegal immigration and to try to address that in a comprehen-
sive way. I think that would have an impact on the monies that
we spend with regard to SCAAP.

I mean we have tried to make sure that this money is spent
wisely. I have seen the Inspector General report that indicates that
some high percentage of people, I think it was 58 percent or so of
people were not identified as people who were illegal immigrants
and their status was not totally known. And so that is something
I think that has to be worked on.

The money that we are asking for this year is less than we
sought last year. Again, that is just a tough decision, a tough budg-
etary decision that we had to make. We are of the view that this
is in fact a national obligation and the states need to be reim-



29

bursed for the monies they expend in this regard. And the only rea-
son we are seeking less money than we did last year is strictly on
the basis of budgetary constraints that we have.

Mr. HONDA. I don’t disagree with you about the efficacy of having
a comprehensive immigration reform package that would include
law enforcement and border protection and things like that. And it
seems to me that over the past few years we have been approach-
ing this whole issue, mish-mash, and spending a lot of money that
doesn’t seem to have a return on the kind of investment that we
are seeking.

INDIAN COUNTRY JUSTICE PROGRAMS

And you know that California has large needs for Indian country
Justice programs. And I consider refunding components of Public
Law 106-559 of vital importance. And I know that in this 2012 re-
quest, the DOJ has created a new discretionary set-aside to fund
all tribal assistance programs rather than separate appropriations.

How will the change affect the civil and criminal and legal assist-
ance programs, and particularly ensuring that current funding lev-
els remain?

Attorney General HOLDER. What we tried to do is actually
prioritize the work that we have done with regard to tribal lands.
It is something that I hope will be a legacy of this Administration,
that we have taken seriously the responsibilities that we have on
tribal lands, that we have recognized the unique needs and the
unique problems that are faced there. We have in our budget funds
that will go towards supporting what is certainly a desire on my
part, and on the part of the President as well, to have as a legacy
the fact that we are taking very seriously our responsibilities in
that regard.

We have over $420 million in the budget. We want to work with
you to make sure that that money is spent in an appropriate way.
But I really want to emphasize that this is something that is a
high priority for this Administration. I met in the Roosevelt Room
with the President and with a number of tribal leaders; I have
gone to a listening conference in Minnesota; Tom Perrelli has taken
this on as a particular priority of his.

When one looks at the problems that women face on tribal lands
with regard to violence that they are subjected to, when one looks
at the rates of substance abuse, there are a whole host of issues
that have to be dealt with. There are not sufficient law enforce-
ment resources there. And the monies that we are seeking for trib-
al issues I think go a long way to backing up the promises that we
made and the obligations that we think that we have.

Mr. HONDA. I appreciate the attention and the sense that you
have regarding Indian country, because I think that that is an area
where we at times turn a blind eye to, and I think that in terms
of our relationship to sovereign nations it is an obligation that we
need to fulfill.

GUN CONTROL—LONG GUNS

One other issue I would like to bring to your attention, Mr. Hold-
er, is gun rights and gun control. As an avid outdoors person my-
self, I support the Second Amendment, but also support reasonable
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changes to existing law that makes it easier to track criminals pur-
chasing weapons.

One of the biggest gun issues facing California is, of course, the
sales of the so-called long guns and drug and criminal violence at
the border. I know that there is a public comment period through
the ATF on new reporting standards on long guns. But I would like
to know what steps the Department has taken to improve the situ-
ation and what more can be done to put reasonable safeguards in
place?

Attorney General HOLDER. ATF currently has a proposal that
has been made with regard to the purchase of long guns. It is, I
think, a reasonable proposal that would require firearms dealers to
report any instance where a person buys two long guns within a
5-day period that are above .22-caliber, that are semiautomatic,
and have has a detachable magazine. The concern is, obviously,
with the possibility that people are buying these as straw pur-
chases, and that a lot of these weapons end up in Mexico. The pro-
posal that ATF has made only applies to four States that border
Mexico, but we think we could have a substantial impact on the
flow of guns that go into Mexico.

I am greatly concerned that some of these weapons that find
their way into Mexico might be used against the agents from this
Nation who are down there fighting with their Mexican counter-
parts against the cartels. It gives me very great concern. I think
it is a responsible thing to do. I think it is respectful of the Second
Amendment. It is something that we require gun dealers to do with
regard to the sale of pistols. And it seems to me that asking dealers
along the border to report on certain long gun sales, and given the
limited circumstances under which I said that we do this, I think
that that is appropriate. I think it would go a long way to helping
us deal with this issue.

Mr. HONDA. I understand there are quite a few statistics that we
have at hand relative to the number of firearms that are con-
fiscated across the border that can be traced to the United States
into several different kinds of activities that we have here that are
not unlawful but should have greater oversight and scrutiny. And
if those statistics are available, I would be very interested in re-
ceiving them.

[The information follows:]

FIREARMS SEIZED IN MEXICO

There are no United States Government sources that maintain any record of the
total number of criminal firearms seized in Mexico. ATF reports relate only to fire-
arms recovered in Mexico that were subsequently traced by ATF based upon fire-
arms identifiers submitted to ATF by the Mexican Government. All crime gun traces
are performed by ATF’s National Tracing Center (NTC), the country’s only crime
gun tracing facility. The Mexican government does not submit every recovered fire-
arm to ATF for tracing. Mexico trace data (as of April 28, 2011) indicates that be-
tween FY 2009 and FY 1020, a total of 21,313 firearms recovered in Mexico were
traced by ATF. Of these, 10,945 were manufactured in the U.S., 3,268 were im-
ported into the U.S. from a third country, and 7,100 were of undetermined origin
due to insufficient information provided. The Department is committed to reducing
the flow of guns across the border into Mexico through straw purchasers. ATF has
submitted to the Office of Management and Budget for review and approval under
the Paperwork Reduction Act a request to require Federal licensed firearms dealers
in Arizona, California, New Mexico and California to report to ATF sales of two or
more long guns (above a .22-caliber, semiautomatic, and has a detachable magazine)
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to the same individual within a five day period. If OMB approves the request, ATF
plans to implement the reporting requirement without delay.

PATRIOT ACT

A few weeks ago Congress passed extension to a few key provi-
sions in the PATRIOT Act. And I opposed those acts since incep-
tion, as I strongly believe they crossed the line in terms of civil and
privacy acts of our citizens. I understand the need to keep our
country safe from harm, but as a country we need to do better than
to pass laws that give broad powers to civilians. We need to do bet-
ter than that.

Many have called for hearings on this issue and a pragmatic ap-
proach to this issue. I would like very much to hear your thoughts
on how we can bridge the gap between protecting the rights of
Americans while giving the tools needed to protect us. And I think
that that is probably an area that has come to fore because of the
change in technology and the kinds of things that we understand
technically as to what is going to be important and how to go about
doing that.

Attorney General HOLDER. Well, we do support the renewal of
those three authorities: the business records provision, the lone
wolf provision, and the roving wiretap provision. But the Adminis-
tration also supports increased civil liberties protections. I think, in
particular, a good balance is struck by the bill that Senator Leahy
introduced that supports the extension of those authorities but also
dials in civil liberties protection. These are necessary tools for us
to have in order to fight the threat that confronts our Nation. We
think that we can do this in such a way that, with appropriate su-
pervision within the executive branch and working with the For-
eign Intelligence Surveillance Court, we can make sure that these
tools are used in a way that is effective but also is consistent with
the values that have made this Nation great.

The concerns you express I think are legitimate ones. We may
end up in a different place, but the concerns you have I think are
legitimate. And as I said, I think Senator Leahy’s bill really strikes
a good balance.

Mr. HoNDA. What would be the critical steps that would need to
be pronounced and clear in order for us to be able to execute some
of the provisions that law enforcement may have, that may be at
question by some other Members of Congress, the concerns we have
in terms of privacy. What are some clear steps that need to be in
place?

Attorney General HOLDER. I think that as we use these provi-
sions and other provisions of the PATRIOT Act, we have to be
mindful of the privacy interests that American citizens have. We
have to make sure that we act in a way that is consistent. We have
to make sure that we don’t overreach. We can’t let the threat that
we face make us turn our backs on that which has defined this
country and made it the great Nation that it is. And that is a bal-
ance that you have to strike, but it is something that we should
always be mindful of. And I think that if we keep that in our
minds, those of us who have to enforce these laws and take advan-
tage of these tools, if we keep those kinds of thoughts in our minds,
we will act in an appropriate way.
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We want to work with Congress as well. Oversight, for instance,
is something that makes a great deal of sense when it comes to the
use of the PATRIOT Act. Generally these three provisions in par-
ticular: interaction with Congress about how these tools are being
used, an airing of concerns that people have, and responses from
those of us in government who are using these steps. I mean, that
kind of interaction I think makes a great deal of sense and will
make sure that there is no overreaching by those in the executive
branch.

FISA COURT REQUIREMENTS

Mr. HONDA. One last question, Mr. Chairman. One of the things
that seems to concern—well, it concerns me—is the decision that
a person would make, whether it is executive or otherwise, to move
forward without going through the legal process of securing permis-
sion to wiretap or to tap into the internet in the name of national
security.

Does that condition exist in the current law? And if so, are there
requirements of that person to report in a timely manner that ac-
tion to somebody like the judiciary arm?

Attorney General HOLDER. All the surveillance activities that the
Department of Justice and other intelligence agencies are involved
in are done pursuant to statute and with the approval of the FISA
Court or an Article III Court, if we are talking about just regular
wiretapping, so that there is a statutory basis for those surveil-
lance activities that we engage in, and then there is judicial ap-
proval of the request that we make so that there is supervision of
these activities. There can be things done on an emergency basis
at the direction of the Attorney General, but even those have to ul-
timately be submitted to the FISA Court for approval. So there is
always judicial supervision of the things that we do.

Mr. HONDA. But the term “ultimately reported back,” is there a
time definite that needs to be observed?

Attorney General HOLDER. Yes, it is 72 hours. We are not talking
about some extended period of time. I would have to look. But
those things that I have done on an emergency basis, we try to re-
port within the timeframe. I would have to check and get back to
you on that. I think we are talking about 2 to 3 days within which
we have to report back to the FISA Court.

[The information follows:]

FISA COURT NOTIFICATION

Under the Foreign Intelligence Surveillance Act (FISA), the Attorney General may
authorize emergency electronic surveillance or physical search of a foreign power or
agent of a foreign power. The Attorney General or a designee must notify a judge
of the FISA Court of the emergency authorization “at the time of such authoriza-
tion.” An application must then be presented to a FISA Court judge “as soon as
practicable,” but no later than 7 days after the Attorney General’s emergency au-
thorization.

Mr. HoNDA. Thank you very much. Thank you, Mr. Chairman.

Mr. WoLF. Mr. Rogers.

Mr. ROGERS. Thank you, Mr. Chairman, for yielding. I apologize
for being late. General Holder, welcome to the committee.

Attorney General HOLDER. Morning.
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PRESCRIPTION DRUG ABUSE

Mr. RoGERS. I want to focus your mind with me on a problem
of an epidemic that is sweeping this country, and that is prescrip-
tion drug abuse and methamphetamine abuse. Today, two people
at least will die in Kentucky from overdoses; 82 a month. My State
perhaps is Ground Zero for prescription drug abuse, but it is every-
where, it is not just there. It is sinister. Nationwide, in the last
decade we have seen a 400 percent increase, in those reporting
abuse of prescription pain relievers with about 7,000 new abusers
every day; 7,000 new abusers every day.

There is a mechanism that we are fighting in Kentucky and
other States and that is, as you well know, the prescription drug
monitoring programs in Kentucky—it is called KASPER—where
doctors and pharmacists can check in the central computer in the
State to see if a person presenting a prescription has been doctor-
shopping or has filled it in another location.

Thirty-eight States now have responded to a Department of Jus-
tice grant program that helps them set up that system in their
State. Thirty-eight States now have that system and 10 more ap-
plied for those grants, including Florida, which I will come to in a
minute. And KASPER works. We have seen a dramatic decline and
a dramatic increase in prosecutions of fake doctors and phar-
macists and the like. Other States have reported the same. And yet
in your budget request, zero.

This is a program that has been in place for—in fact it was start-
ed by this subcommittee, Mr. Chairman, under your leadership. It
has been in place for maybe 10 years or so. We have seen the num-
ber of States with authorized or operational programs triple from
15 to 45, an increase of almost 2,600 percent in the number of pre-
scription reports. And yet for whatever reason, you did not request
any funds to continue that program which has proven itself coun-
trywide, why?

Attorney General HOLDER. The President’s fiscal year 2012 budg-
et, the budget that we have submitted, does propose to use $3 mil-
lion of OJP’s proposed research, evaluation, and statistics to set
aside a fund for a limited number of prescription drug monitoring
pilots in conjunction with an evaluation.

So the information I have is that nearly every State has decided
to implement a prescription drug monitoring program and had an
opportunity to apply for those funds. The problem that you talk
about is indeed a serious one. It is one that is nationwide in scope,
though I think you are right, there are particular areas in the
country that have had to deal with this issue in a more con-
centrated way.

The fact that we have moved in the way that we have with re-
gard to our budget is no indication that we are not mindful of the
problem or less serious

Mr. ROGERS. Zeroing out the program that is the only thing
going that is getting at prescription drug abuse, zeroing that out
tells me you are not serious about solving this problem; $3 million
in an ill-defined request that you have made for a pilot and evalua-
tion. These aren’t pilots, these are operational. Ask your State po-
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lice and your U.S. Attorneys; they will all tell you this is the only
weapon we have against prescription drug abuse.

Attorney General HOLDER. I would respectfully disagree in that
regard. We have our enforcement efforts that we take with regard
to the prosecution of people who engage in the sale or misuse of
these products. Those kinds of efforts will continue. So this is not
the only tool that we have. And again, as I said, this is a problem
that we take very seriously.

Mr. ROGERS. Well the head of ONDCP in the White House, Gil
Kerlikowske, I spent last week with him in Kentucky. He was
there 3 or 4 days talking about this problem, and he says that this
is a valuable weapon in fighting this cause. I didn’t discuss with
him the fact that you had not requested any funds for it, I didn’t
want to embarrass him in public. But the ONDCP director has se-
rious problems with your budget request.

Now, that gets me to Florida. There is a thing called a Flamingo
Express, the Flamingo Road. Broward County, Florida, is where
practically all of the prescription medicines that are illegally ob-
tained come from; 98 of the top 100 prescribers of oxycodone, 98
out of 100 top ones come from Broward County, Florida. They dis-
pense over 19 million dosages of this drug, which is about 89 per-
cent of the total dispensed by the entire country. These are pill
mills, these are drive-throughs. You drive through like a Burger
King, with a truckload or van load of people from Kentucky or Ten-
nessee or Ohio or any other State, particularly on the eastern sea-
board. You load your van up, you take them to Broward County,
you drive them through the drive-through, and you come back with
a ton of prescription medicines that you then foist off on innocent
children and other people. And two of them in Kentucky die every
day.

Now, don’t tell me that you are enforcing the law. What do you
say about that?

Attorney General HOLDER. The budget request that we have
made includes $322 million funding for 1,497 positions at the DEA
Diversion Control Program. That is an increase of $2.2 million in
base adjustments; 124 positions, including 50 special agents, 50 di-
version investigators, 9 intelligence analysts, and $30.8 million to
support regulatory and enforcement activities of the Diversion Con-
trol Program. I think that is an indication that we take this issue
seriously. It is one that we are trying to address, which is not to
say that our State and local partners have not been as successful
as we might have wanted to be. Our efforts need to be continuing
ones. The toll that these medicines take on the lives of people and
the impact they have in certain areas is substantial. And we are
using the tools that we have. We have sought additional tools in
the budget to try to deal with the issue that you have raised.

Mr. ROGERS. Well, it is not working so far. This is an interstate
problem; this is in your ball park. Individual States are doing what
they can, but how can Kentucky, for example, prosecute somebody
in Broward County, Florida? They can’t do that. That is only in
your bailiwick. That is why we have a national government. It is
an absolute disgrace that is killing people every day.

Not only do dealers and addicts in my region make those fre-
quent bus and van trips down there, but several budget airlines
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have recently instituted direct flights from Charleston or Hun-
tington, West Virginia, to South Florida. An airline has seen it
profitable to ship these people down there, buy their drugs, and
ship them back.

I am ashamed. You know what they call that? They call it the
OxyContin Express. And you are seriously not dealing with the
problem. And then in Florida there is an extra special problem.
Florida, under a previous administration, applied for a grant
PDMP grant, like 38 other States have done, and it was granted.
And DOJ and this grant program that you didn’t fund has given
them $800,000 to start a KASPER-like program in Florida where
it is most desperately needed, which would help us prosecute those
crook doctors that are running these pill mills with drive-through
service. And the State legislature authorized the program. But for
some problem, it didn’t get done until now.

Then a new Governor takes over, and he not only announces he
is not going to fund the program, he is going to try to repeal the
law in Florida that authorized the program. What do you think
about that? The Attorney General of Florida says it is crazy. What
do you think?

Attorney General HOLDER. We certainly have to work with our
State and local partners. This is something that is of primary re-
sponsibility because of the interstate component of this that the
Federal Government clearly has a role to play. We also have to
work with our State and local partners because there is a local
component to this as well as a State component.

It is only when we work together that we will be effective in try-
ing to deal with the transportation of these drugs. And also we
have to come up with ways in which we deal with prevention as-
pects so that people don’t start to use these drugs. We must have
treatment money as well to deal with people who, unfortunately,
use these drugs and become addicted to them, and as a result, con-
tinue to use and fund the activities that you are talking about.

Mr. ROGERS. Well, there are certain things the State of Florida
can do and certain things they can’t do. And what they can’t do is
do the interstate prosecutions. I know just last week, a part of a
thing called Operation Pill Nation, DEA arrested 22 people, seized
over $2.5 million in assets during a takedown of rogue pain clinics
in Florida. Those arrests had resulted after 340 undercover buys of
prescription drugs from over 60 doctors and more than 40 pill
mills. And I congratulate DEA for that, but it is a drop in the buck-
et.

Why can’t we build up the forces, the DOJ forces in Florida, to
get at this problem that is poisoning the rest of the country, par-
ticularly the eastern seaboard and the Appalachian States where
I hail from? I would like to see you beef up the forces there, not
in headquarters, but in the field. Make those buys, get rid of these
doctors who are poisoning the country and killing people every day.
What do you think?

Attorney General HOLDER. I think that the additional resources
we are talking about are not all going to headquarters. I think the
fact that you talk about a successful DEA operation is an indication
of how seriously this is taken by this Justice Department, by the
DEA, which is a part of this Justice Department. We recognize the
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seriousness of the problem. I think that operation that you talk
about is an indication, as I said before, that we not only have the
program that you talked about in KASPER, but also have our en-
forcement arm that is, I think, in some ways as important, if not
more important, than anything else that we are going to do to hold
accountable those people who deal in these drugs, to put them in
jail, and use that as a deterrent for others.

Mr. ROGERS. Let me make a specific request. Would you consider
sending extra investigators, either through DEA or the U.S. Attor-
ney’s Office, or both, or any other of the Federal law enforcement
agencies, would you consider shipping extra manpower to Florida
to help shut down these drive-through pain clinics that are poi-
soning the country?

Attorney General HOLDER. We will identify the places where we
can best deploy our resources to be most effective in dealing with
the issue that you have raised and the other issues, narcotic-re-
lated issues we have around the country. We have to work with our
State and local partners. DEA can’t do it alone, but we try to de-
ploy our resources in a way that we are most effective.

And I realize that what you are talking about is in fact beyond
a regional problem, it is a national one, and that is why it has got-
ten the attention of the DEA in a way you previously described.

Mr. ROGERS. Well, there is a high-intensity drug trafficking area
there.

Attorney General HOLDER. It is a HIDTA operation.

Mr. ROGERS. Which is the supposed best way to marry up Fed-
eral, State, and local law enforcement in one operation. Can we
beef it up and put more assets into the HIDTA that covers that re-
gion in order to go after these people?

Attorney General HOLDER. I think we are always looking at the
existence of these HIDTAs to see which ones are effective and
which ones need more resources and which ones are not being par-
ticularly effective. So that kind of review is something that we do
on an ongoing basis.

Mr. ROGERS. You didn’t answer my question.

Attorney General HOLDER. Well, I am answering as best I can.

Mr. ROGERS. Would you look at beefing up that HIDTA?

Attorney General HOLDER. We do with regard to all of them and
try to make the determination as to where we can use our re-
sources the best.

Mr. ROGERS. Question: Will you look at that one?

Attorney General HOLDER. We will look at that one as we look
at all of them, but I will look at that one. But I don’t want to

Mr. ROGERS. Do you not recognize that the problem is in
Broward County, Florida; it is not in Denver or Miami or New
York. It is in Broward County, Florida. Do you want me to spell
that for you?

Attorney General HOLDER. You know the problem that you de-
scribed is not one that is only in Broward County. There are parts
of West Virginia that have been decimated by the use of the drugs.

Mr. ROGERS. Ninety-eight of the 100 prescribers of OxyContin
are from Florida, 98 out of 100. Eighty-nine percent of all of
oxycodone is dispensed by those in Broward County, Florida. If I
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ever saw a target, this one has got an X all over it. Why can’t you
see that?

Attorney General HOLDER. I think what I have indicated is that
as part of what we do, we will look at that HIDTA and see if it
is effective, see if there are additional resources that are needed,
as we do with regard to all of them.

The responsibility that we have is national in scope, and we try
to make sure that we deploy our resources in a way that deals with
these issues in an effective way.

Mr. ROGERS. All right, I am asking you: Will you look at that and
get back to this committee in two weeks?

Attorney General HOLDER. I will do the best that we can. We will
look at this and try to get back to you with a response as quickly
as we can.

[The information follows:]
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DEA Operations in South Florida Related to Rogue Pain Clinics

Although rogue pain clinics are operating in various parts of the United States, the
largest concentration of these operations are based in Florida with a concentration in a
tri-county area of south Florida (Broward County, Miami-Dade County, and Palm
Beach County). Many of these clinics are operating under the guise of providing “pain
management” or “medical treatment,” but in reality are just storefronts for drug
trafficking. The prescriptions issued and pharmaceuticals dispensed are not done so for
a legitimate medical purpose by an individual practitioner operating in the usual course
of professional practice. Instead of providing medical care, the physicians, health
practitioners and clinic owners are feeding the addictions of thousands of drug seekers
who flock to these clinics from the east coast and Midwest regions of the U.S. These
clinics divert millions of dosage units of controlled substances that inevitably enter the
illicit marketplace.

The Office of National Drug Control Policy has designated three HIDTAs (High
Intensity Drug Trafficking Areas) in Florida: North Florida; Central Florida; and South
Florida, which includes the counties of Broward, Miami-Dade, Monroe and Palm
Beach. The mission of South Florida HIDTA is to enhance and facilitate the
coordination of South Florida's drug control efforts among federal, state, and local law
enforcement agencies in order to eliminate or reduce drug trafficking and related
money laundering and violence and their harmful consequences in south Florida and
other regions of the United States. The South Florida HIDTA (SFLHIDTA)
encompasses a wide variety of drug and violent crime related initiatives, many of which
are not directly or even indirectly related to the issue of pill mills, pain clinics, and
diversion of controlled substances. For example, gangs, narcotics, violent crimes, and
street violence rank among the initiatives of the SFLHIDTA.

While the SFLHIDTA is an important partner of DEA, the Diversion Control
Program’s Tactical Diversion Squads are uniquely structured to target and disrupt the
diversion of controlled substances prevalent not only in south Florida, but in other parts
of the country as well. These TDSs are dedicated solely to diversion related
investigations and utilize the skill sets of Diversion Investigators, Special Agents and
deputized state and local law enforcement officers. DEA’s Diversion Control Program
and Tactical Diversion Squads arc the best way to combat the problem of prescription
drugs in south Florida and beyond.

DEA’s Tactical Diversions Squads

DEA’s Tactical Diversion Squads (TDS) allow for the unification of separate and
sometimes disparate Federal, State, and local information, authorities, and enforcement
programs. They work with other Federal, State and local (S&L) law enforcement
authorities in developing more effective enforcement programs against diversion.
TDSs also help coordinate with various judicial districts to maximize the effectiveness
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of multiple investigations and prosecutions of those involved in the diversion of
controlled substances and chemicals.

Operation Pill Nation in 2010-2011 is evidence of the success of DEA’s TDS program,
and the FY 2012 Budget provides an additional $39 million towards DEA’s Diversion
Control Program, including 124 positions (50 Special Agents, 50 Diversion
Investigators, and 9 Intelligence Analysts) and non-personnel funding for rent, task
force officer overtime, administrative support, and training for Tactical Diversion
Squads (TDS). (NOTE: TDS groups are funded from the Diversion Control Fee
Account rather than appropriated funds). DEA’s TDS members (special agents,
diversion investigators, and state and local members) are focused on the diversion of
controlled substances and the pill mill problem affecting both Florida and other parts of
the U.S. As of March 2011, DEA had 37 operational TDSs, with a plan to increase that
to 63 TDSs over the next couple of years. In fact, the President’s 2012 budget includes
a proposal to reassign Mobile Enforcement Team (MET) special agents to strengthen
and expand Tactical Diversion Squads.

With the recent administrative, enforcement and legislative focus on south Florida,
DEA’s intelligence has begun to notice opportunitistic and entrepreneurial pain clinic
owners moving operations from south Florida to other parts of the state and to other
parts of the country, such as Georgia and Ohio. DEA already has an established TDS
operational in the city of Atlanta and is gathering and collecting intelligence
information on rogue pain clinics in that state. DEA’s Diversion Control Program and
Tactical Diversion Squads are the best way to combat the constantly evolving problem
of prescription drug diverion, as evidenced by Operation Pill Nation.

Operation Pill Nation

In February 2010, DEA initiated Operation Pill Nation to address the prescription drug
threat in south Florida posed by these rogue pain clinics. The operation involved a
combined and concentrated effort that included federal, state and local resources. The
goal of the operation was to identify, investigate and dismantle rogue pain clinics
operating in the tri-county area of south Florida through administrative, civil, and
criminal actions.

o The operation’s objectives include targeting the pain clinic owners, the
practitioners servicing the clinics, the pharmacies and pharmacists dispensing
medications on behalf of the clinics, and the pharmaceutical wholesalers who
were supplying controlled substances to the dispensing clinics in violation of
the Controlied Substances Act and implementing regulations. Additionally,
large-scale trafficking groups that were selling the prescription drugs obtained
from the pain clinics are also being investigated as appropriate.

* In conducting Operation Pill Nation, DEA utilized 12 Tactical Diversion
Squads (TDS) to work shoulder-to-shoulder with state and local counterparts to
identify and dismantle the south Florida pain clinic operations. Eleven of the
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TDS groups were deployed, on a rotating basis, from DEA offices across the
United States to assist the Miami-based TDS. These TDS groups included
Special Agents, Diversion Investigators and State and Local Task Force
Officers. DEA also detailed Special Agents, Diversion Investigators and
Attorneys from DEA Headquarters to assist in the operation.

¢ On February 23, 2011, as part of Operation Pill Nation in a coordinated effort,
DEA Tactical Diversion Squads and Diversion Investigators from throughout
DEA, as well as over 500 state and local law enforcement officers, conducted a
massive takedown. o

o They served 19 search warrants at clinics and residences in south
Florida.

o Twenty-four individuals were arrested on various federal and state drug
and money laundering charges, of which 5 were medical doctors and 6
were pain clinic owners.

o Approximately 2.2 million dollars in US currency and a variety of other
real property and assets were seized, including 58 vehicles.

o Sixteen Immediate Suspension Orders and one Order to Show Cause
were served, and 6 DEA registrations were surrendered.

TOTAL FOR OPERATION PILL NATION (as of 03/31/2011):
* Search Warrants: 21 Total
o State: 10
= Physicians: 2
= Pain Clinics: 4
= Clinic Owner Homes: 3
» Clinic Owner Warehouse: 1
o Federal: 11
= Pain Clinic: 2
= Clinic Owner Homes: 2
= Clinic Owner Warehouse: 1
= Clinic Employee Residences: 2
= Safe Deposits: 4
+ Arrests: 31 Total
o State: 23
» Physicians: 9
s Pain Clinic Owners: 3
= Clinic Employees: 11
o Federal: 8
= Physicians: 2
= Clinic Owners: 2
* Clinic Employees/Straw-Owners: 4
+ Administrative Actions: -
o ISOs: 33 Served (62 DEA Registrations)
= 32 Physicians (61 DEA Registrations)
(18 Physicians (27 DEA Registrations) Surrendered after being served the
1S0)
= 1 Distributor (1 DEA Registration)
o OTSCs: 4 Served (6 DEA Registrations)

3
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= 4 Physicians {6 DEA Registrations)
(1 Physician (2 DEA Registrations) Surrendered after being served the
07sC)
o Surrender for Cause: 39 Received (52 DEA Registrations)
= 29 Physicians {40 DEA Registrations)
s 6 Pharmacies (8 DEA Registrations)
» 4 Distributors (4 DEA Registrations)
* Assets: Approximately $16,417,708 (amount will change upon receiving the final
count)
o US Currency: Approximately $11,941,681
o Vehicles: $3,400,589 (75 vehicles)
o Jewelry/Electronics: Approximately $75,438 (additional items may be added)
o Real Property: Approximately $1,000,000 (estimated value of 6 Residences)
» Closed Clinics: 37
» UC Buys: 340 Total
o Clinics: 43
o Physicians: 64
+ Dosage Units Purchased by Physicians: Approximately 21,250,014 dosage
units of oxycodone were purchased by the targeted physicians in the two years
prior to the administrative actions being served
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Mr. ROGERS. And will you tell us what you can and can’t do in
Broward County, Florida, on this problem and tell this committee,
with the chairman, in two weeks?

Attorney General HOLDER. We will do the best that we can in the
review that we will conduct and try to be as responsive as we can
be. When you say things, what we can do and can’t do, these are
issues that if I had the ability to come up with a solution within
two weeks, of course I would share it and implement it. But the
issues that we are dealing with are ones that are longstanding and
they are difficult. They are difficult.

And we will do the best that we can. We will be as responsive
as we can. But we are serious about this issue, we are dead serious
about this issue, and understand the consequences of what it is
that you are talking about. This is a national problem.

Mr. ROGERS. Well, my time is up.

Mr. HONDA. Mr. Chairman, would the gentleman yield?

Mr. ROGERS. But I am going to stay with you. I am going to keep
after you on this, because my people are dying and I can’t sit here
and let that happen.

Mr. HONDA. Would the gentleman yield?

Attorney General HOLDER. Well, one thing I would say is they
are not your people, they are my people. These are American citi-
zens, and we are doing the best that we can, in as many places as
we can, to deal with the drug issues in whatever form they exist.
I have seen lives ruined. I have sent people to jail, as a judge, who
have dealt in these substances. I have tried to deal with this on
the treatment side and on the prevention side. This is something
that has decimated parts of our country. And we are trying to deal
with this in as serious and productive a way as we can. So they
are your people, but they are also my people.

Mr. HONDA. Would the gentleman yield?

Mr. RoGERS. I yield.

Mr. HONDA. Thank you, Mr. Chairman. I share your concern and
I share your passion for the needs that our local folks face, because
they are in fact lives that we feel responsible for.

In California, we have a variety of counties that are meth-
amphetamine farms where these drugs are being manufactured. I
understand the need for interdisciplinary interagency cooperation.
That is why I brought up the issue of SCAAP and the border issues
and things that plague us locally, but it is a national issue too. And
yet we have this great demand that we expect from our agencies.

In today’s testimony, I heard the gentleman talk about the cuts
they had to make and shifting priorities around within that con-
straint. If this committee or subcommittee is willing to put forward
any kind of resources that would enhance or build upon whatever
additional resources the Department needs, I would be willing to
stand shoulder to shoulder and request this.

Mr. ROGERS. Reclaiming my time, I am afraid I have imposed too
much time from the Chairman already, so I yield back.

Mr. HONDA. Thank you.

Mr. ROGERS. Thank you, Mr. Chairman.

Mr. WoLF. Before I recognize Mr. Schiff, let me just say I agree
with Mr. Rogers. We had a hearing here about 7 or 8 years ago,
and there was a young man—I can still remember he was with his
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father; his father was a minister and he had a blue suit coat on,
I can still see it. He was sitting in the back and his dad had said
his son had been addicted to OxyContin. And I remember seeing
Mr. Rogers on the floor a couple months later. And I said, “How
is the young man doing?” And he said, “He died, he overdosed.”

And there was a New York Times piece. Mr. Rogers makes a very
good point. You know where this is, you could have said sure, Mr.
Rogers—I mean if I were in your job, I would have said, “Boy, I
am going to have a team down there tomorrow. If I can deal and
save one person, I am going to do it, because that is why I am the
Attorney General and that is why I am here.”

Now, Mr. Rogers, they are your people, they are our people. But
you could have just said, “Yes, I'll have a team go down there.”
Maybe you can’t do it, maybe you can, but you can look.

Let me read you what the New York Times says. “More than
20,000 people die of prescription drug overdoses, including an esti-
mate of seven a day in Florida.” I mean you are a father; can’t you
feel the pain and the suffering and the agony? I can still see that
young boy. You know, we will try to put the money back in, but
you could have said, “Yeah we are going to look at this.” Maybe you
can, maybe you can’t. But he is laying it out.

And if you read this—and we will share this with you—it is in
several locations. It says here, “addicts, driving cars with out-of-
state plates, camp out most nights and wait for clinics to open at
10 a.m. ‘When we go into these clinics, there is a gun in there,” he
said. ‘How many times have you gone into your doctor’s office and
there’s an armed guard outside?”

If any member here had a problem in their district and came to
me and said, “Hey, Wolf can you help us?” I would say “Yes, any-
thing we can do to try to help.” And if you can save a young person
from not being—but they know where it is. It is Broward County.
They are flying down there. There have been articles in the paper.
And the West Virginia thing, you are accurate. The Senator from
West Virginia is concerned because they are going from West Vir-
ginia down there.

So just send somebody down there and look at it and take a look,
and if you can beef the thing up—and if it is happening in Mr.
Honda’s district, do the same thing; and if it is happening in Mr.
Fattah’s district, do the same thing.

Anytime we can sort of deal and help people, I think we ought
to do it. With that, I just hope you can help Mr. Rogers. I still re-
member that young man, he is gone now, the pain and suffering
and agony his dad must feel.

And if there are 20,000—according to the New York Times,
20,000 a year die of prescription drug overdoses. And this is kind
of the center, kind of summum bonum of all this going on. Let’s get
down there and see what we can do. Don’t wait two weeks to come
back. Tell us tomorrow or by the end of the week. With that

Attorney General HOLDER. Let me just say this. This is some-
thing that I have had personal experience with. I sat as a judge
in the D.C. Superior Court, and I saw the impact of drugs, and I
have seen lives ruined. I have seen futures destroyed. I have seen
what should be the future of this city, Washington, D.C., sent
away, incarcerated for selling drugs or because of the use of them.
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As Attorney General, I would hope that in the limited time that
I have, I will use all the tools that I can to fight drug abuse in
whatever form. To the extent that it exists, there is a particular
problem in Florida as a supplier of prescription drugs, of course I
am going to focus on that; of course we will send resources down
there. And that is one of the reasons I am here, to ask for the re-
sources to do the kinds of things that I know DEA agents are capa-
ble of. It is one of the things we have in our budget, the request
for those funds.

You are not talking to a bureaucrat here, you are talking to a
father of three kids, you are talking to a former judge, you are talk-
ing to a person who has been in law enforcement all my life. I have
seen the impact not only of prescription drugs, but of crack, powder
cocaine, heroin. We have to deal with this problem in all of its
forms so that we can make this Nation as productive as it can be,
so we give futures to the children of this Nation, all the children
of this Nation.

I don’t mean to imply that this is not something that—because
Mr. Rogers has raised it—that I am not taking it seriously. Of
course I am going to take it seriously and of course we are going
to review what is going on with that HIDTA down there. I feel this
pain. I have seen this.

Mr. FATTAH. Mr. Chairman, let me just object before we go to
Congressman Schiff. There is probably not another member who
has been more passionate and focused on this than Chairman Rog-
ers. And we live in a different culture here, Mr. Attorney General.
When the chairman of the Appropriations Committee asks the
question—and obviously the answer is yes—to any of us, you have
a different responsibility. You are the Attorney General of the
United States of America. So I don’t want anyone to misconstrue
here. You have to exercise the authority of your office fairly across
the country on a whole range of priorities. And so I understand the
chairman’s passion. I also know with a certainty that not only can
you spell it, you know how to find it on a map. But there is also
a reality when we put a burden on the Department, when we cut
funds, when we require a reduction in funds, that there are going
to be limitations and we have to give up some of the redundancy.

Now Health and Human Services has a similar program to the
one that the chairman has referred to, which is in the President’s
budget, for a multimillion-dollar appropriation to do similar work.
But I think that the one in Justice might be a better way to go,
and maybe we can find some way to eliminate in the redundancy
in the funding, this one versus the other one.

I think it is improper to ask the Attorney General to somehow
skewer the operations of his office. In terms of focus, he is focusing
on the entire country. That is his job. We as Members of Congress
have parochial responsibilities.

I know for a fact that when Philadelphia had a problem, I went
to the chairman, Chairman Wolf, and he arranged for a consider-
able amount of resources to be focused on a problem there. We live
in this type of environment in which we respond to Members’ con-
cerns. But a member of the President’s Cabinet has a different re-
sponsibility, and I just want to make sure we are clear about it,
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and that we understand there are differing roles here. I thank the
chairman for giving me a moment.

Mr. WoLr. Well, if I were the Attorney General and somebody
asked me to go into their district to look and see, and I thought
I could save one person, I would do it. In spite of the fact that you
can look at this in an analytical global way, and you are a good
person—I understand, we will help you in prisons, we will do all
that—frankly, I haven’t been happy with the lack of action you
have taken on prison rape.

I mean Bobby Scott and I have the bill and we are pushing and
pushing and you are sort of taking this global, analytical—if I was
the Attorney General, or I could go down and help one region,
whether in north Philadelphia or northern Virginia or in that area,
I would do it. Maybe you don’t see that role there, but I would do
it. And I would hope you can.

And if any member along here on the other side of the aisle has
something like this, that you could just kind of help their district,
forget Republican and Democrat, but just help people, that is what
government is all about, helping people individually to make a dif-
ference. With that, Mr. Schiff.

Mr. ScHIFF. Thanks, Mr. Chairman. And welcome, Mr. Attorney
General. I just want to say at the outset, as someone who worked
in the Department for six years, how much I appreciate the job you
are doing and how I think we have really turned the Department
around from some difficult days the Department went through. I
appreciate the thoughtfulness you bring to the job and your sin-
cerity and commitment to fulfilling your responsibilities. I think
you are doing a magnificent job.

Attorney General HOLDER. Thank you.

Mr. ScHIFF. I also want to compliment one of the task forces that
was established. I think it was a multiagency task force between
the Justice Department and the Defense Department and other
agencies with respect to the GITMO situation, that painstaking
work in looking at each of the detainees, gathering as much infor-
mation, seeking further information where needed, to try to make
intelligent decisions about how each detainee ought to be handled,
whether a detainee could be repatriated, whether a detainee should
be tried in Article III Court, or detainee should be brought before
a military commission or whatnot. It was painstaking work and in-
volved a lot of difficult decision making, but I think they did a re-
markable job and their work will probably never be known unless
there is a problem. But I want to express my appreciation for the
hard work they put into it.

And I hope that we can support the work the administration is
doing to try to resolve each and every case of the detainees in
Guantanamo in a sensible way without imposing funding restric-
tions here that will impede your ability to do that.

I don’t envy the difficulty of the job you have to do in the best
of circumstances, but even more so under the rather difficult finan-
cial situation we are in right now. I think the conversation we have
been having over the last half hour with respect to prescription
medication will, unfortunately, be played out across many depart-
ments because we simply don’t have the resources. We would like
to give every problem the attention it deserves.
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I think we are seeing already in the budget fights an effort to
rob Peter to pay Paul. As much as there is a problem that has to
be addressed with respect to prescription drugs, as you point out
there are problems that have to be addressed with respect to crack
cocaine and powder cocaine and heroin, a whole panoply of drug
abuse problems throughout the country.

As my colleague Mr. Honda pointed out, methamphetamines. We
were the world producer of methamphetamine in California. And I
don’t envy the task of trying to address all of those problems and
prioritize in a year of declining budgets.

DNA BACKLOG

I want to raise one of the subsets of potentially declining budget
and ask what the impact will be, and that is the area of DNA. Let
me say, first, congratulations for eliminating the offender backlog,
which had been a subject of discussion and concern for years and
years, and it is finally done. We don’t have an offender backlog at
the Federal level. That is phenomenal. A lot of States and munici-
palities are still struggling with that, but I am glad the Federal
Government led the way in terms of its own backlog.

There remains, though, a casework backlog and the OIG report
indicates some of the periods in the casework backlog. What I
wanted to ask you about is, I think the budget request is $110 mil-
lion or thereabouts for DNA. Traditionally this committee has
plused-up what the administration has asked for, 250, 160 million.
I don’t know whether that is going to be possible given the budget
situation. If we can’t, if the most we are able to do is meet what
you have asked for, will that be enough, number one, to avoid a
future backlog in the offenders’ samples, and will it be enough to
continue to make progress in reducing the casework backlog?

Attorney General HOLDER. Those are all good questions. The
FBI's DNA database program cleared its backlog of over 312,000
samples in September of 2010. We have had to make hard choices
about our budget request in fiscal year 2012. We were actually ask-
ing for $137 million for DNA programs in fiscal year 2012, which
is a 27 percent decrease from the fiscal year 2011 CR level. And
that represents a very difficult choice given the usefulness of DNA
not only in closing cases and in finding the guilty, but also in ab-
solving people, clearing people who might otherwise be charged
with crimes. We will do the best we can with the limited resources
that we have. But we understand that DNA is a vital tool, and we
want to have a 21st century criminal justice system. I think in
many ways DNA is the foundation for an effective 21st century
criminal justice system, so we will do the best that we can with the
resources that we have, understanding that in these tough budg-
etary times we don’t have all the money here that, frankly, I would
like to have.

Mr. ScHIFF. Well, if you could keep our committee informed, as
we go along through the year, whether you start to develop another
backlog in offender area, and also what progress you are making
in terms of the casework backlog, that will help us understand
whether we are devoting the right amount of resources to the prob-
lem.
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And I realize that the DNA may be the showcase for a broader
problem in forensics generally, as State labs that do ballistics and
do fingerprint analysis are aging along with the people who do the
work. And the DNA problems may be sort of the canary in the coal
mine of the need to make a new investment in the infrastructure
of forensics in the country.

One thing I think that would be useful for the Department to
do—and this was also highlighted by the OIG report—and that is
in trying to evaluate how the States and municipalities are doing
with their backlogs. There is no common definition of what a back-
log is. My own experience in Los Angeles with LA county and LA
city backlogs is, you can easily play with the numbers by defining
away your backlog.

And so I think it would be helpful if the Federal Government can
develop a sort of best practices definition so that we can compare
State to State, municipality to municipality, and make sure that
we are all talking about the same thing. I think that will help keep
local jurisdictions honest in terms of where they really are with
their backlog problems.

To me it is just devastating when we see a situation like we have
seen in Los Angeles where you have a multi-multiyear backlog,
when you finally take the kits off the shelf and analyze them, rape
kits for example, you find people that you take off the street who
committed subsequent rapes in the interim while the kit has sat
on the shelf. And those are all victims that didn’t have to be vic-
tims.

The other DNA point I wanted to raise with you is familial DNA.
California recently solved the Grim Sleeper case. We had run the
sample, the offender’s sample, got no hits. Law enforcement tried
everything else, and finally resorted to familial DNA. The State of
California is one of only two States that has a protocol for doing
a familial DNA search. The familial DNA search turned up the son
of the suspect. And that led us to the suspect. Without the use of
that familial DNA search, that serial murderer would still be on
the street.

The Federal Government doesn’t have a policy that permits fa-
milial DNA searches of the national database. We were lucky in
the Grim Sleeper case that the son was the hit in the system lived
in the same State, in California. Had he lived somewhere else, we
would not have had a match and the Grim Sleeper would still be
at large.

So I would love to see the Federal Government have legislation
on this that I will pursue with your office. I would love to see the
Federal Government adopt an appropriate policy where, as a last
case resort, the Federal Government can do a national database fa-
milial search, and also establish requirements for States that want
to take advantage of that capability to have protocols in place to
make sure that it is not abused and privacy rights are respected.
I would love to hear your thoughts on that subject.

Attorney General HOLDER. I think it would be very interesting
to see exactly what California has put in place. As you indicate,
that very serious case was in fact solved because of the use of fa-
milial DNA. It is something that I think we certainly should want
to examine on the Federal level, being mindful of the privacy con-
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cerns that have to be a part of that. I would be very interested to
see how California balanced that and see whether or not that is
something that we could use on a Federal level.

But I would be interested in working with this committee and
other Members of Congress in examining that and potentially
working on legislation that would allow us, if legislation is need-
ed—it may be some administrative thing, I don’t know, but if there
are ways in which we can increase our use of family DNA.

GUN CONTROL—REPORTING OF LONG GUN SALES

Mr. ScHIFF. Let me turn to one last topic, if I could. This was
raised by my colleague Mr. Honda, and that is the problem with
extensive numbers of American weapons going into Mexico and
being used in drug crimes. We have been rightfully frustrated by
our neighbors to the south with all the drugs that are exported
from those countries and imported in the United States. They have
a justifiable frustration with the flow of weapons, now leaving our
country and going into theirs, that are being used to kill their law
enforcement and they are being used to kill innocent people on the
street and are creating an environment of almost complete lawless-
ness south of the border.

I was pleased to hear your support for what ATF has proposed.
I think adding a requirement of report of long gun sales will be
helpful. But even that will be of limited value.

I wonder if you could share some of your thoughts on the dif-
ficulty of investigating and prosecuting these cases of gun sales
south of the border, which are against the law. We are not talking
about criminalizing something here that is not already a crime.
Why are these cases so tough and is there anything that can be
done to very substantially change the dynamic, make a substantial
dent in this problem?

Attorney General HOLDER. One of the problems that we have is
that people have their Second Amendment rights here in the
United States and can legitimately, lawfully, buy weapons, and
that is fine. The concern we have are for those people who act as
straw purchasers, and who buy weapons in their own names but
then transfer them or sell them to people illegally for use in Mex-
ico. And that is one of the reasons why the ATF proposal is a good
one. These are cases that are difficult to investigate because the
sale on its face can appear to be a legitimate one. We don’t know
what the ultimate destination of that weapon might be. And to the
extent that we can look for multiple sales within a relatively short
period of time, and along the border States, I think we are focusing
our attention in an appropriate way, respectful of the constitutional
rights that American citizens have to purchase and to hold weap-
ons, while at the same time trying to meet the obligations that we
have to our very valiant Mexican neighbors who have lost substan-
tial numbers of people against the cartels.

I have to tell you the concern that I have is that with the in-
creased number of DEA agents that we have in Mexico, ATF
agents, FBI agents, I am concerned that these weapons that are il-
legally brought into Mexico and purchased in the United States
will ultimately be trained on them, and that is is a tragedy that
I hope that we can avoid.
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Mr. ScHIFF. Well—
GUN CONTROL—STRAW PURCHASERS

Mr. FaTTAH. If the gentleman would yield for a second. The De-
partment earlier today, just a few hours ago, has made some ar-
rests in the death of a U.S. agent, an ICE agent, who was killed.
The gun was purchased in the United States, in Texas, and appar-
ently—at least by the arrest—allegedly by an American citizen who
was working in conjunction with Mexican cartels to make these
purchases. So the wisdom of what the ATF is trying to do is borne
out in this instance. And your fear about American law enforce-
ment being the victims of these guns has also been borne out, un-
fortunately.

Mr. ScHIFF. Mr. General, do you have any sense of what propor-
tion of the weapons that are being used, the weapons of American
origin that are being used in Mexico by the cartels, are the result
of straw purchasers as opposed to either theft or acquisition? In
other words, is the vast majority of these weapons lawfully ac-
quired by American citizens, then unlawfully sold or smuggled out
of the country?

Attorney General HOLDER. I don’t know what the percentage is.
I have seen a variety of numbers used in that regard. I am not
really comfortable with quoting those numbers because I am not
sure what methodology was used. But I think we can safely say a
substantial number of the weapons that we find in Mexico were
lawfully purchased in the United States through the use of straw
purchases. And that is one of the reasons why, as I said before, the
ATF proposal makes a great deal of sense.

[The information follows:]

AVAILABLE STATS FOR GUNS TO MEXIcO FrROM THE U.S.

The Department is unable to provide the specific number of firearms confiscated
in Mexico that were purchased legally in the United States. The difficulty is deter-
mining whether a seized gun was purchased “legally”. A firearm may have been ini-
tially purchased legally but then subsequently purchased illegally before being
transported to Mexico.

Mr. ScHIFF. Thank you, Mr. Chairman.

Mr. WoLF. Mr. Austria.

Mr. AuSTRIA. Thank you, Mr. Chairman. And thank you, Attor-
ney General, for your service to our country and for being here
today. I know it has been a long morning so I will try to keep my
comments relatively short.

I want to thank Chairman Rogers for bringing up a very impor-
tant issue because I can tell you when I talked to my sheriffs and
my county prosecutors, one of the biggest drains on their budget
is the prescription drugs and the meth labs. And I think we need
to hear more about the Department’s efforts as far as enforcement
and also meth lab cleanup. So I know there has been a consider-
able amount of time spent on that today. I appreciate that. I also
want to let you know in Ohio we are hearing the exact same thing
from our locals.
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OFFICE OF JUSTICE PROGRAMS

Mr. Attorney General, I would like to ask you about the Office
of Justice Programs, OJP. The President’s budget request for OJP
is 22.1 percent below the fiscal year 2011 amount. And it appears
that most of the savings comes from the elimination of different
programs, different projects. And I understand that some of these
may be congressional projects. But with that, I would think it
would lower the burden on OJP to administer and provide over-
sight for these grants. But there is a 30 percent increase for sala-
ries and expenses to OJP.

And my question is, why is there a substantial increase for OJP’s
salaries and expenses when the administrative and oversight bur-
dens for OJP will be reduced?

Attorney General HOLDER. Well, I think that what we have pro-
posed is a budget that unfortunately reduces monies in some areas,
increases it in others. We have, for instance, increased the amount
of money that we seek for COPS grants, I think from about $298
million to $600 million. So there are different places where there
is going to be an increase in funds sought, decreases in other areas.

We want to make sure we administer these funds in an efficient
way, in an appropriate way. And the numbers that we have set up
with regard to the administrative costs I think is consistent with
that desire.

Mr. AUSTRIA. But it seems to me if you have less administrative
and oversight, less projects out there, those type of burdens on
OJP, that the administrative costs would move parallel to that.

Attorney General HOLDER. I think it is a question not only of the
amount of money that is involved, but the number of projects that
we might be trying to administer. Even if the amount of money
goes down, the number of projects that we might be ultimately su-
pervising could be the same. As I said, COPS money goes up; that
is still a program, but it has additional funds in it. We might have
another program that continues to exist, although the money allot-
ted for this year goes down. So it is in some ways difficult, I think,
to draw a direct connection between the amount of money that goes
to a particular component within the Department of Justice and
what is the appropriate administrative amount.

THOMSON FACILITY

Mr. AUSTRIA. Let me move on to another subject, Mr. Attorney
General. I understand that this budget request includes a request
for operating the maximum security Thomson facility in Illinois.
And I also understand that it became the government—I under-
stand that because the government is currently operating under a
CR, which we expect throughout the remainder of fiscal year
2011—the Federal Government does not own the Thomson facility.
If the Department is not able to purchase the Thomson facility in
fiscal year 2011, how do you plan to do so in 2012? Will the pur-
chase and operation timeline just slip back a year? And the other
part of the question is, can you assure this committee that if pur-
chased by the Federal Government, that the Thomson facility will
not house detainees being currently held in Guantanamo Bay, or
what is the plan there if you do intend to house them?
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Attorney General HOLDER. The money we have in the 2012 budg-
et is to start up the running of the Thomson facility. The hope
would be that in the 2011 resolution that ultimately is reached, we
would have the money allotted that we had in the budget for the
purchase of the Thomson facility.

We will actually save money. Thomson is something that is need-
ed by the Bureau of Prisons to house maximum security prisoners.
That is a big need that BOP has. We can get that facility, put it
into operation and save the taxpayers money because it is an exist-
ing facility as opposed to one that we would have to construct. And
that is why you have money in the 2012 budget—I think it is $60
million or something like that—for operational expenses.

But the money that we need to purchase it is actually in the
2011 request, and as I said, it is our hope that we will be able to
use the 2011 money to acquire Thomson for the need that we have.

Mr. AUSTRIA. Are there any plans with Gitmo as far as the de-
tainees there as far as future use with the Thomson facility?

Attorney General HOLDER. There are no present intentions. We
have these congressional restrictions with regard to the movement
of people from Guantanamo to the United States, or obtaining fa-
cilities in the United States. Our need for that facility is, as I have
indicated, to house maximum security prisoners. We have over-
crowding with regard to that category of prisoners in the Bureau
of Prisons now.

DEFENSE OF MARRIAGE ACT

Mr. AUSTRIA. One last question, I know Chairman Wolf has al-
ready asked you about the Department’s recent decision not to de-
fend the Defense of Marriage Act. And the I agree with the chair-
man’s concerns on this. And by taking this position, in my opinion,
the Department of Justice is no longer fulfilling a usual role of de-
fending Federal statutes. And it raises the question and it seems
to me to be a considerable power grab by the executive branch. And
if this practice continues, the legislative branch will have no choice
but to start defending the Federal statute ourselves. And we are
actually looking at ways now how to respond to that, whether it be
through legislative branch attorneys or whatever means that
might. And I know there are suggestions that whatever dollars are
being used right now by the Department of Justice to be moved to
whatever area, whether it be the legislative branch attorneys to de-
fend Congress’ statute.

What are your thoughts on that? Because it seems like we are
going down an area now because of the decision that was made
that is opening up different areas, and I just want to get your clari-
fication as far as your position on that.

Attorney General HOLDER. Sure. What we did I think is correct
for the reasons that I detailed before, but it is something that is
exceedingly rare. We understand the obligation that we have to ad-
vance reasonable arguments in defense of statutes that Congress
has passed. As I have indicated, there have been in other Adminis-
trations, other Departments of Justice, decisions made not to de-
fend statutes that Congress has passed. But that is something that
happens rarely. I have a list of 13 cases in which that has occurred
outside of this Administration.
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Our intent is to continue to defend wherever we can and with
reasonable arguments statutes that Congress passes. The rec-
ommendation that I made and the decision that the President
made with regard to DOMA is something that I think is unique.

Mr. AUSTRIA. Has there been any internal dissent from career
Department of Justice attorneys regarding this shift of policy to-
wards DOMA? And if so, can you give us some details on that?

Attorney General HOLDER. I generally don’t share internal Jus-
tice Department conversations, but I can say that we certainly had
a fulsome conversation about this decision, all sides were heard.
The recommendation was ultimately mine to the President, and the
President made his decision having been fully briefed on both the
pros and cons of the potential decision.

Mr. AUSTRIA. Thank you, Attorney General.

And thank you, Mr. Chairman.

Mr. WoLF. Thank you.

Mr. Culberson.

Mr. CULBERSON. Thank you, Mr. Chairman.

VOTING RIGHTS ENFORCEMENT

Mr. Attorney General, I appreciate you appearing before us
today. In the time that I have got within this first round of ques-
tioning, I wanted to zero in on the right of the people of this coun-
try to vote. It is enshrined, of course, in the 15th Amendment, the
right of citizens of the United States to vote shall not be denied or
abridged by the United States.

And, in fact, the very first Civil Rights Act to have been passed
in the United States was the 1957 Voting Rights Act. And in going
back over and thinking about your testimony today, I went back to
my library and pulled out the wonderful Robert Caro series on Lyn-
don Johnson, which I highly recommend to anybody. It is a fas-
cinating series of books and points out that when Johnson was ma-
jority leader, he discovered that the one area that the Southern
Senators who had been consistently filibustering the passage of any
civil rights legislation by Congress for 82 years—there had been
this block of Southern Democrat Senators filibustering civil rights
being granted by statute to minorities in the South—that Johnson
found one gap that even the Southern Senators would be willing
to permit. And that was the right to vote. Because in Johnson’s es-
timate, in the field of voting rights—quoting Caro, “even the most
outspoken of white supremacists had a sense that there was some-
thing wrong with denying the right to vote. When the right to vote
came up, he says the tone of voice of the Southern Senators was
somewhat less defiant, sometimes in fact ashamed.”

So Johnson zeroed in on that and recognized as the majority
leader the one area where he could pass a civil rights act would
be to ensure by statute the right to vote, and to ensure that that
right was guaranteed by a right to trial by jury. Johnson realized
if he was somehow able to get that part of the Civil Rights Act out
of the bill, he would be able to pass the 1957 Civil Rights Act and
limit it to a single right, voting, and to guarantee jury trials to de-
fendants in voting right cases.

And it was really his proudest achievement. And I also went
back and discovered, in another part of my library, the very first
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Newsweek magazine, introducing Lyndon Johnson to the nation
after the assassination of President Kennedy. In his first speech to
Congress, the new President gave his greatest emphasis to the
most controversial measures, the civil rights bill and the tax cut.

And, of course, the Attorney General is given the responsibility
to enforce the Voting Rights Act, to enforce all of the laws that pro-
tect the rights of Americans to vote. And what I wanted to zero in
on is the absolutely incredible and deeply disturbing evidence that
the Department of Justice has been applying different standards to
different groups of people in the enforcement of the Voting Rights
Act and, in particular, in the Black Panther case.

And, Mr. Chairman, I would like to if I could, put in the record
the report of the U.S. Commission of Civil Rights, the interim re-
port that they entered on the U.S. Department of Justice in the
New Black Panther Party litigation. I would like to make it a part
of the record if I could, sir.

Mr. WoLF. Without objection.

[See Appendix I on page 685.]

Mr. CULBERSON. In the brief time that I have got, Mr. Attorney
General, I won’t have a tremendous amount of time to go through
it. But I would like to ask you, sir, if you would—and I will follow
up with your office in more detail—respond to, there are appar-
ently still a number of subpoenas, interrogatories, requests for pro-
duction that you have not complied with yet that the Commission
on Civil Rights has sent you. Have you fully complied yet with all
of the requests of the Civil Rights Commission in this case?

Attorney General HOLDER. You have got an iPad up there. You
know, they wouldn’t let me bring mine. You have got yours.

Mr. CULBERSON. They wouldn’t let you? Oh, sure you can. Abso-
lutely.

Mr. WoLF. For the record, nobody asked. If you would have
asked, you could have brought yours.

Attorney General HOLDER. I was only kidding.

Mr. WOLF. Sure.

Mr. CULBERSON. Well, I am a big iPad fan.

Mr. WoLF. You are welcome to come next time with this.

Attorney General HOLDER. I am sorry.

With regard to the request that the commission has made, we
have submitted I think 4,000 or 5,000 pages of testimony. We made
available the Assistant Attorney General for the Civil Rights Divi-
sion who testified. We offered towards the end of the time before
the report was issued a couple of other witnesses that they re-
quested.

Mr. CULBERSON. Have you fully complied yet with all of their re-
quests? The report that they issued says you have not. And it is
really distressing.

Despite the subpoena, according to the report on page 41, despite
the subpoena issued to DOJ, you have not, Mr. Attorney General,
turned over the direct evidence regarding your management level
communications and decision making about the national Black
Panther Party litigation. You haven’t complied yet.

Attorney General HOLDER. We have turned over all of the infor-
mation that we thought was appropriate with regard to the re-
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quests that were made, and I think we did cooperate fully with the
commission.

Mr. CULBERSON. Well, I know that Mr. Wolf has also sent a let-
ter with Lamar Smith last year. And, Mr. Chairman, I would like
to work with you and your staff. And I hope, Mr. Attorney General,
that you will be responsive to the chairman in supplying the com-
mittee and the commission with the evidence that they need in
order to find out whether or not—for example, as Mr. Coates had
testified that there are career people in the Department of Justice
who feel strongly it is not the Voting Section’s job to protect white
voters. The environment there is that you better toe the line of tra-
ditional civil rights ideas and you better keep quiet about it, be-
cause you will not advance; you will not receive awards; and you
will be ostracized.

That is deeply distressing. And no matter who the Attorney Gen-
eral is, whether it is under the Bush administration, the Reagan
administration, the Clinton administration or the Obama adminis-
tration, you have got an absolute obligation to enforce all of the
laws and certainly the Constitution, the 15th Amendment, the Vot-
ing Rights Act, in a way that is absolutely impartial regardless of
who the defendants are.

The nature of the charge, as the Commission found, paints a pic-
ture of a Civil Rights Division in the DOJ at war with its core mis-
sion of guaranteeing equal protection under the law for all Ameri-
cans. During the Bush administration, the press reported ideolog-
ical conflict within the division. If the testimony before the Civil
Rights Commission is true, the current conflicts extend beyond pol-
icy differences to encompass allegations of inappropriately selective
enforcement of the law, harassment of dissenting employees and al-
liances with outside groups at odds with the rule of law.

How do you respond to that? That is a devastating indictment.
No matter who the Attorney General is and no matter who the
President of the United States is, that is a devastating indictment.
How do you respond to that?

Attorney General HOLDER. I want to assure you and the Amer-
ican people that the Justice Department under my leadership and
as part of the Obama Administration enforces all of the laws with-
out regard to the race, ethnicity or political persuasion of anybody
who might be involved in a particular matter. The Civil Rights Di-
vision under my leadership, under Tom Perez’s leadership, has
done a good job in making determinations about how it uses its re-
sources. But those resource allocations are not made on the basis
of the race of the complainant, the ethnicity of the complainant, the
political persuasion of the complainant.

Mr. CULBERSON. But in particular in this case, in the Black Pan-
ther case, I don’t know how you can say that. And it is just not
accurate because the Voting Rights Section of the Department of
Justice under the Bush administration was preparing to file a per-
manent injunction. The defendants in this case—I mean, they had
them on videotape. The whole country saw those thugs; one guy
with a billy club intimidating voters and running them off from the
polling place in Philadelphia, and the defendants had even admit-
ted liability.
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The DOJ, under President Bush, had a permanent injunction
lined up. They were prepared to file. The judge was prepared to
enter it. And as soon as the Obama Administration came in, you
withdrew that, settled for significantly less—withdrew the perma-
nent injunction, got a temporary injunction against one of the guys,
I think the guy with the billy club. And it simply doesn’t square
with the facts.

The United States Commission on Civil Rights has investigated
this carefully and determined that you are not complying with
their subpoenas or requests for documents. You didn’t respond to
Chairman Wolf when he was in the minority along with Chairman
Smith, who is now chairman of the Judiciary Committee. The De-
partment is, I hope, going to comply with Mr. Wolf’s request for in-
formation.

I mean, Mr. Coates, explained it very well when he said that
imagine if a couple of Ku Klux Klansmen had stood outside a poll-
ing place in uniform—and these Black Panther guys are in some
kind of a uniform—and the Ku Klux Klansmen had intimidated
voters—one guy was carrying a billy club—wearing his white hood,
can you—the Department of Justice would have been all over those
guys. There is no difference between those two cases other than the
type of uniform and the type of voters that they are harassing.
Your job is to enforce the law without regard to race.

Clearly in this Black Panther case, you basically reversed course,
which is the first time that Mr. Coates had ever seen that happen
in his 13 years with the Department. He never had seen an admin-
istration reverse course in pursuing one of these civil rights cases.
And what is disturbing enough about the Black Panther case, but
what I am driving at, sir—and I hope that you will be responsive
to Mr. Wolf and Chairman Smith—is this case reveals a pattern in
the Department of refusing to enforce the law if white voters are
being harassed, or in the case of Pima County, the Civil Rights
Commission points out you didn’t pursue a case of harassing His-
panic voters.

Attorney General HOLDER. Well, as I said, the way in which this
Department of Justice conducts itself is to enforce the voting rights
laws and all the laws without regard to the characteristics that
you

Mr. CULBERSON. But that doesn’t square with reality. How do
you respond to the Pima County case and the Black Panther case
and the evidence that Mr. Coates and I believe Mr. Adams—Mr.
Adams actually resigned. You had a senior official at DOJ resign
because one of your division chiefs, Mr. Perez I believe, had given,
in Mr. Adams’ opinion, false and inaccurate testimony before—Mr.
Adams resigned because the Assistant Attorney General had given
inaccurate testimony to the commission.

What I am driving at, sir—and just the generalities aren’t suffi-
cient. We are going to really pursue this. This is not acceptable.
These statutes—I mean, this is the greatest achievement—Lyndon
Johnson considered the Voting Rights Act of 1957 his greatest
achievement. He considered the Voting Rights Act of 1964 the sig-
nature achievement of President Kennedy. These laws lie at the
heart of what makes this the greatest nation in the history of the
world, that we are never going to deny anybody the right to vote
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or deny anybody the right to privileges within the Constitution
based on their race. Yet there is clearly evidence, overwhelming
evidence, that your Department of Justice refuses to protect the
rights of anybody other than African-Americans to vote.

Mr. FATTAH. Chairman, if the gentleman will yield.

Mr. CULBERSON. That is the evidence before the commission.

Attorney General HOLDER. I would disagree very vehemently
with the notion that there is overwhelming evidence that that is
in fact true.

Mr. CULBERSON. Could you prove the Commission wrong, please?
That is what I am driving at.

Mr. FATTAH. If the gentleman would yield. I would like to enter
something into the record—it might be helpful to illuminate this
issue. This is by the Republican vice chair of the Civil Rights Com-
mission. And she submitted this for the record, Vice Chair
Thernstrom: I cannot support the majority report on this investiga-
tion. This investigation lacked political and intellectual integrity
from the outset and has been consistently undermined by the im-
balance between the gravity of the allegations and the strength of
the evidence available to support such charges. I would like to
enter this into the record.

Mr. CULBERSON. Sure. Reclaiming my time.

Mr. WoLF. Without objection.

[The information follows:]
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B. DISSENTS

Statement of Vice Chair Abigail Thernstrom

New Black Panther Party Report:
Dissent of Vice Chair Abigail Thernstrom
December 19, 2010

I cannot support the majority report on the New Black Panther Party investigation.

This investigation lacked political and intellectual integrity from the outset, and has been
consistently undermined by the imbalance between the gravity of the allegations and the
strength of the evidence available to support such charges. Some commissioners offered
serious, principled critiques of the process, and questioned the evidentiary record. Their
views were contemptuously ignored by the commission's majority.

The majority charges that racial double standards govern the enforcement of the Voting
Rights Act in the Holder Justice Department. If that can be convincingly demonstrated, it will
be a grave indictment of this administration.

But that evidentiary showing awaits further investigation by the Department of Justice and

Congress. I applaud that investigation, and hope that it will shed more light on this important
question than the tendentious report provided by the commission’s majority.

L1
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Mr. CULBERSON. We will put it into the record.

Mr. FATTAH. The Attorney General has been asked this question
and answered it four times, and I have the ranking member of the
full committee, and I would like him to be——

Mr. CULBERSON. I understand. If I could, reclaiming my time.
But I just would ask, Mr. Attorney General, if you could help us
disprove these allegations. That is my concern, is that the evi-
dence—and, Mr. Fattah—sure, Mr. Fattah. Absolutely. Put it in
the record.

Mr. FATTAH. I don’t want to cut him off. I just don’t want him
to ask and have answered the same question four times.

Mr. CULBERSON. But he is just not answering it. My problem
is

Mr. FaTTAH. That is the answer you are going to receive from the
Attorney General. We should——

Mr. WoLF. I have not cut anyone off and hope for the rest of this
Congress

Mr. FATTAH. I would never ask that you cut anyone off.

Mr. WoLF. So I think we owe Mr. Culberson the opportunity to
ask the line of questions. I hope I never have to test the gavel for
the next two years. I think every Member who cares deeply about
an issue ought to be able to talk about whatever they want to.

Mr. FaTTaH. 1 totally agree. And we can ask any question we
want. We have to accept the answers that were given.

Mr. CULBERSON. Absolutely. And forgive me, Mr. Attorney Gen-
eral. My time is limited. And forgive me for interrupting you, sir,
but really, your answers are very vague and general and not re-
sponsive to what I am driving at. And that is, I am asking you spe-
cifically, would you help Mr. Wolf, Mr. Fattah and myself and my
good friend, Adam Schiff, who I know cares about this deeply, as
all the members of the Committee do, to disprove these very seri-
ous allegations of the Civil Rights Commission report?

Attorney General HOLDER. Let me say, I think I have answered
very directly the question that you have asked, and let me be very
clear. This Department of Justice does not enforce the laws in a
race-conscious way. Any allegation that has been lodged in that re-
gard is simply false. Now, I think that directly answers the ques-
tion that you have put to me.

Mr. CULBERSON. Okay. And you will help us prove that with doc-
uments, responses, interrogatories that the Commission has sent
and you have not answered? You will answer all of those for our
committee?

Attorney General HOLDER. If the Budget Committee is going to
be doing the oversight, sure, we will respond.

Mr. CULBERSON. Sure, we do oversight. It is not just the author-
izing committee, but we have a very important oversight role. That
is why Mr. Rogers’ questions were so important. This isn’t just the
funding committee. We are not just the money committee. We are
a key part of oversight.

Attorney General HOLDER. Sure. Whatever committee in Con-
gress, whether it is Judiciary or this committee, we will certainly
respond and work with you in dealing with the issues that are of
concern to you. I would be more than glad to do that because I am
confident that a neutral and detached examination of the record
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will substantiate what I have just said in as clear and direct a
fashion as I can.

Mr. CULBERSON. I hope so. Thank you very much.

Mr. WoOLF. Mr. Dicks.

Mr. Dicks. Thank you, Mr. Chairman.

I congratulate you on becoming the chairman of the committee
and Mr. Fattah as the ranking member. Mr. Attorney General, we
are glad to have you here today, and I think my questions are
going to be a little less contentious, I hope.

IMPACT OF DOJ BUDGET CUTS

A number of big cuts would fall on the Department of Justice:
$581 million—this is in H.R. 1, the bill that we passed two weeks
ago. A number of big cuts fall on the Department of Justice: $581
million from State and local enforcement assistance; $191 million
from the Office of Juvenile Justice; and the wholesale elimination
of the National Drug Intelligence Center and the Weed and Seed
Program, just to name a few. Even with the House vote to restore
funding for the COPS hiring program, these cuts will surely lead
to a loss in jobs, more than 3,800 by some estimates, at a time
when the Nation can ill afford the additional unemployment. Can
you discuss these cuts and your view of what would be the impact
of them?

Attorney General HOLDER. I understand the concerns that we all
have about the budgetary constraints that we have. What we have
tried to do is responsibly come up with a budget request that is
mindful of the fiscal issues that our Nation has to deal with while
also trying to make sure that the Justice Department has the ca-
pacity to do the things that the American people expect of it. Some
of the cuts that have been proposed and a few delineated go too far
and will hurt the Department and its ability to be a good partner
to our State and local counterparts. That is a very, very important
component and a part of our job.

Mr. Dicks. Just to add to that point. At the same time, the
States are under the enormous pressure—I think all the States are
going to have to cut something like $125 billion from their budgets,
and they have to do it. So this is going to have a double effect on
the State and local governments.

Attorney General HOLDER. That is exactly the point I was going
to make, given the problems that our State and local partners have
and to the extent that we can help on the Federal side. It is not
our responsibility to balance the State budgets. I understand that.

On the other hand, to the extent we can help the law enforce-
ment capabilities of our State and local partners and do it in a re-
sponsible way, which I think we have laid out in our 2012 budget,
I think we should try to do that.

Mr. Dicks. Additionally troubling are that these specific cuts are
targeted at the criminal justice sector, meaning that we will have
fewer police officers, prosecutors and other public safety personnel
working to keep our constituents safe. It also means that there will
be significantly fewer resources available for youth mentoring,
after-school programs, programs to prevent domestic abuse, pro-
grams in which I know you have a personal interest, and all at a
time when State and local, as I mentioned, State and local govern-
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ments are making severe cuts to their own budgets. Funding for
many of these very important programs is disappearing before our
eyes, and that will have very serious effects on all of our districts.

So I hope that you can work with the leaders of—on both sides
of Capitol Hill to try to make sure that when we get the final prod-
uct here, that we have something that the Department can live
with that won’t have a negative effect on law enforcement.

Attorney General HOLDER. I would hope that we have that abil-
ity, and I think in this hearing today we are having what I think
is a good exchange. But hopefully it will just be the beginning of
a process that will allow us to talk about our views of how we
should construct this budget, obviously listening to the thoughts
that the members of this committee have, and come up with a
bildget at the end of the day that will best serve the American peo-

e.

We don’t claim to have all of the answers. What we want to do
is to have interaction on this committee that, as I said, at the end
of the day, produces a good budget for my Department.

Mr. Dicks. Thank you.

Thank you, Mr. Chairman.

Mr. WoLF. Thank you, Mr. Dicks.

PRISON RAPE

Prison rape. I, along with Bobby Scott in the House, with Sen-
ator Kennedy and Senator Sessions in the Senate, passed the pris-
on rape bill, which I think is very important. The fact is I hope to
spend a little time on prisons and prison reform. But I want to
begin with regard to this.

Congress affirmed its duty to protect incarcerated individuals,
and I have been disappointed that the Department has been very
slow in acting, from sexual abuse when they enacted the Prison
Rape Elimination Act. Since then, the National Prison Rape Elimi-
nation Commission has studied the causes of sexual abuse in con-
finement, developed standards for the reduction of such crimes, set
in motion a process once considered impossible, the elimination of
prison rape. On January 24th, the DOJ published the long-awaited
proposed rules outlining national standards to prevent, protect and
respond to prison rape. When do you expect the regulations to be
finalized?

Attorney General HOLDER. The rule is up for comment now. I
would hope that this would be finalized by the latter part of this
year, given all of the administrative things that have to happen,
and the regulatory process it has to go through.

Mr. WoLF. I have a letter from somebody who I know you know
very well, Judge Walton. And I will just read a portion of it and
perhaps you can answer as I get to that. He said “I write in my
capacity as former chairman of the National Prison Rape Elimi-
nation”—I assume you both served as judges together?

Attorney General HOLDER. Yes, we served together on the Supe-
rior Court.

Mr. WoLF. Yes. “We are aware of the upcoming House Appro-
priations Subcommittee hearing. We offer the following short list of
program items for your consideration. I note that our collective con-
cern is predicated on more than your suspicion that interested par-
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ties have pressured the Attorneys General’s PREA Working Group
to alter the commission standards. The Attorney General appar-
ently supports changing the commission standards, which in our
Viewdwi’l,l weaken inmate protection and diminish institutional safe-
guards.

“More importantly, the Department of Justice is currently using
cost estimates that are unknown, unavailable. Everyone, especially
the commission, needs to know the basis of the additional cost cal-
culations and subsequent analysis, which has not been made pub-
lic. Please inquire when this vital information will be released?
Whe?n will you be releasing the information in time for the commis-
sion?”

Attorney General HOLDER. Releasing the information——

Mr. WoLF. Information with regard to cost? Because he goes on
to say, “it is essential that the data be available on an expedited
basis for the commission and others who are present and preparing
comments during April 4th. If the data cannot be properly released,
please ask the Attorney General if the comment period will be ex-
tended to ensure an opportunity to review the crucial data before
submitting comments.”

Attorney General HOLDER. Well, I will certainly look into that.
And to the extent that information has not been made available
that would help in the formulation of good comments, I will do all
that I can to make sure that information is made available. I just
have to look into that.

[The information follows:]

RELEASING INFORMATION REGARDING JUDGE WALTON LETTER

The Department’s cost estimates were provided in the Initial Regulatory Impact
Analysis (IRIA) that the Department made public at the same time as its proposed
rule. The former commissioners requested additional information regarding the cal-
culation of cost estimates contained in the IRIA. The Department subsequently post-
ed to the regulatory docket in early March a set of worksheets that were used in
preparation of the IRIA.

Mr. WoLF. He went on to say, “please inquire if the Attorney
General agrees with the commission that regular and independent
audits are a bulwark against adverse court decisions and public
criticism.” Do you agree with that?

INDEPENDENT AUDITING OF BOP

Attorney General HOLDER. I certainly think there has to be some
kind of monitoring of this to make sure that in fact the aims of the
regt}lllations that ultimately are adopted are in fact taking place. So,
yea

Mr. WoLF. Who do you see to monitor that?

Attorney General HOLDER. Excuse me?

Mr. WoLF. Who would you have monitor that?

Attorney General HOLDER. These are things that will have to
happen. I mean, we will have to work our way through that. I don’t
know what the process would be. But my thought is that some kind
of monitoring of the progress——

Mr. WOLF. I think the Department has been late in this. During
this period of time, men and women have been raped in the pris-
ons. We raised this with you last time you came before the com-
mittee. This is important. This is the responsibility of the Attorney
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General. And I thought this was one issue that you would embrace
and be enthusiastic in working with the Congress to kind of deal
with the issue. I am almost surprised that it has almost been like
pulling teeth you almost can’t get out. I would like to ask that the
IG audit this. Because if you have the corrections people auditing
themselves, you will not be sure that it is really being done. What
is your position with regard to asking the IG to audit it every year
for the first 3 years and then 3 years thereafter?

Attorney General HOLDER. Well, I would say that first off the
passion that you have for this, I think, is laudable. And the reality
is that this is something that we have taken very seriously at the
Department of Justice, something I have taken very seriously at
the Department of Justice. The commission had five years to do its
work. There were a number of extensions that the commission had.
We got one year once the commission submitted its report to us to
try to get a final rule done. We missed that deadline. It is going
to take about 18, maybe 20, months in order to do that. The com-
mission had five years, as I said, to do its work.

The passion that you have is shared by the people who have
worked on it at the Department of Justice. This is something that
we are trying to eliminate. We want to do it in such a way that
we put in place a regulation that will stand the test of time and
ultimately will be effective in stopping these heinous practices that
subject people to physical abuse. And that is what we have tried
to do and also have been mindful of the restrictions that have been
placed on us about costs.

Mr. WoOLF. The question here is who will audit whatever is done
or not done? Who do you view as auditing it to make sure that the
act is carried out appropriately? Who do you see as auditing this?

Attorney General HOLDER. Well, I think that is something we
will have to work on. To audit the Nation’s prison systems is some-
thing that is going to be very substantial, and you are talking
about something that could be cost-intensive. So how we do this is
something that I would be more than glad to work with the com-
mittee on and with you in particular about coming up with a mech-
anism so that we make sure that the monitoring is done in an ap-
propriate way.

Mr. WoLF. By an objective group? I don’t think the people who
are involved in it can audit themselves.

Attorney General HOLDER. We will have to make sure that the
audits, the monitoring, is done in a way that is credible. And we
will have to work on that, sir.

Mr. WoLF. Judge Walton goes on to say, “of cross-gender
searches, DOJ’s standard is regressive on security pat-down
searches. Virtually all State prison systems presently prohibit male
staff from searching women inmates in the absence of other cir-
cumstances. This view is supported by a 1999 study conducted by
the National Institute of Corrections, a DOJ component. We are in-
formed and now confirming that a similar ban exists in most jails.
Bureau of Prisons policy and practices, however, routinely permit
cross-gender pat searches of female inmates by male correctional
officers. Please inquire of the Attorney General why he opted to
adopt BOP’s practice rather than the practice which is prevalent in
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a majority of correctional institutions and supported by a robust
body of case law.”

Attorney General HOLDER. What is out there is a proposed rule,
and there will be comments that will be made, among those obvi-
ously from Judge Walton and other members of the commission,
members of the public, interested parties. And we will take those
into account before a final rule is actually put in place. It would
have been nice if Judge Walton had shared that with me. I didn’t
get it from him. But I will take it into account and maybe you can
share that letter with me.

Mr. WoLF. We are sharing it. We will—it is underlined. I have
notes that we will share this with you.

Attorney General HOLDER. Sure. That is fine. And we will take
into account all of the comments that come from a variety of
sources and in particular from those people who are on the commis-
sion.

Mr. WoLF. Well, the commission spent a lot of time, and I think
we really want to

Attorney General HOLDER. Five years.

Mr. WOLF. And it is done well. Well, they are not professional
people. They were taken from different areas, and they spent a lot
of time. And we want to make sure that it is audited very appro-
priately and this is very, very successful once it is completed. I
think the Department has been very slow with regard to that.

HUMAN TRAFFICKING—USA TASK FORCES

Human trafficking. Last year I asked you about what could be
done immediately to institute greater cooperation between State
and local governments, the FBI and the U.S. attorneys in order to
close down the sites where trafficking is taking place, remove the
victims of trafficking and finally prosecute the offenders. It would
be beneficial for all of the U.S. attorneys to have task forces with
regard to this. What are your thoughts about—particularly in areas
where this is a problem, which unfortunately seems to be in most
parts of the country. Do you think it is good idea that every U.S.
Attorney have the task force to deal with the issue of Federal,
State and local working together? And if you do, how many cur-
rently have task forces?

Attorney General HOLDER. I think that there is a variety of ways
in which we need to deal with this, and I think that is something
that is worthy of attention by the U.S. Attorneys’ Offices and I
think we need to work with our State and local partners in that
regard. We have done things very quietly. We have had meetings
with interest groups who have raised concerns about the use of
various media and advertising that have been used to traffic, espe-
cially young women, girls actually. And as a result of those inter-
actions and the pressure that we brought to bear, I think we have
seen significant changes in the past year. Those efforts that we are
doing, again quietly, are I think bearing results.

Mr. WoLr. What I think the question was: do you think it is a
good idea for U.S. attorneys in areas where this is a problem to
have a task force whereby State and local and social services are
working together? And Neil MacBride has one here in northern
Virginia. I think they are bringing everyone in together. I believe
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they established it at our request, but I appreciate he moved very
quickly on it. He felt it was a very important thing. How many
other U.S. attorneys have a task force like Neil MacBride does?

Attorney General HOLDER. That I do not know. But one of the
things I have told all of the U.S. Attorneys is to look at one of the
issues you have to confront in your district. How can you improve
the quality of life for the people in your district? How are you going
to protect the people in your district? And Neil has done exactly
what you have indicated, and I think he has done it well. I think
we can learn from what he has done there and see how we might
extrapolate, learn from, replicate what he has done.

Mr. WOLF. Could he be the only one that has a task force?

Attorney General HOLDER. I don’t know, and I will check on that
and get back to you.

[The information follows:]

How MANY U.S. ATTORNEY OFFICES HAVE HUMAN TRAFFICKING TASK FORCES?

There are currently 39 funded human trafficking task forces around the country,
each of which has participation from the U.S. Attorney’s Office that covers the area
in which the task force is located.

TRAFFICKING VICTIMS PROTECTION REAUTHORIZATION ACT

Mr. WoLF. The Trafficking Victims Protection Reauthorization
Act requires DOJ to create a new model State law to further a com-
prehensive approach to investigating and prosecuting human traf-
ficking and to do so by drafting provisions that criminalize sex traf-
ficking without proof of force, fraud or coercion, and whether or not
the victim is a minor. Where is the DOJ in the process of drafting
this model legislation?

Attorney General HOLDER. I will have to get back to you on that,
Mr. Chairman. That is something that obviously I think is worthy
of our efforts, and I will check and see exactly where we are with
regard to the drafting.

[The information follows:]

TRAFFICKING VICTIMS PROTECTION REAUTHORIZATION ACT STATUS

The Department has drafted a model state law as required under the Trafficking
Victims Protection Reauthorization Act (TVPRA) of 2008. The model state law is
currently posted on the Department’s website at: http:/ /www.justice.gov [ olp | model-
state-criminal-provision.html.

WILBERFORCE ACT

Mr. WoLF. Section 237 of the Wilberforce Act established a
March 2009 deadline for the submission of a status report to Con-
gress—that is March 2009—on the Department’s long-delayed
progress in commissioning a full report on unlawful commercial sex
in the United States. Without a complete understanding of the hor-
rific nature of this criminal industry—you know, you should be the
Attorney General that shuts this down. The work should go forth.
Holder is against this. Holder will go anywhere, do anything and
eliminate this. This could be your legacy, if you will. So that is why
I think every U.S. Attorneys’ Office ought to do what Neil
MacBride is doing.

But to go back to the question, without a complete understanding
of the horrific nature of this criminal industry, how can Federal,
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State and local policymakers properly deal with what many have
described as the slavery issue of our time? Can you give us an up-
date on the status of this critical report?

Attorney General HOLDER. I am sorry, Mr. Chairman

Mr. WoLF. Section 237 of the Wilberforce Act established a
March 2009 deadline for the submission of a report. I am asking
you to give us a status of where it is. It is late. Can you give us
the status of it?

Attorney General HOLDER. Okay. This is different. I will get back
to you with regard to where we stand in that regard.

[The information follows:]

WILBERFORCE TRAFFICKING VICTIMS PROTECTION REAUTHORIZATION ACT STATUS

Pursuant to Section 201(a)(1) of the Trafficking Victims Protection Reauthoriza-
tion Act of 2005, OJP delivered the first biennial report on severe forms of traf-
ficking in persons, sex trafficking and unlawful commercial sex acts in the United
States to both houses of Congress on October 1, 2009.

Mr. WoLF. The manager’s statement to the Wilberforce Act calls
on the Department to review and report on the organization of its
anti-trafficking prosecutions. Has this review been completed?

Attorney General HOLDER. We are in the process of trying to
compile a nationwide anti-trafficking strategy and come up with a
guide for use by the task forces that will be in place or that are
in place—I will come up with a number for you—so that we have
a robust enforcement effort with regard to this issue. And I will
come up with, as I said, with the number of task forces that are
presently in existence and also detail for you where we stand with
regard to the report in the legislation.

HUMAN TRAFFICKING

Mr. WOLF. An undercover video recently showed that Planned
Parenthood clinics in New Jersey, New York and D.C. and Virginia
all turned a blind eye to the conditions that clearly marked pa-
tients as trafficking victims. Moreover, the clinics advised the pimp
on how he could avoid being caught by falsifying or omitting key
information on the very paperwork that is required to ensure mi-
nors. As you know, the Trafficking Victims Protection Act defines
severe forms of trafficking in a person that is, quote, sex trafficking
in which a commercial sex act is induced by force, fraud or coer-
cion, in which the person induced to perform such act does not ob-
tain the age of 18. Have these been looked at with regard to the
trafficking law?

Attorney General HOLDER. It is my understanding that the FBI
actually has looked at that matter. I believe this is true. If I am
incorrect, I will send you something. But I understand the FBI has
looked at that and a prosecution was declined in that matter.

Mr. WoOLF. I am going to end and ask some other questions that
I am not going to go into. But I would really hope—because when
you speak out, Mr. Attorney General, the U.S. attorneys, they lis-
ten. You are their leader. And I think for you to say this is a pri-
ority for Attorney General Holder and no young teenage person, no
young person should be sexually trafficked, no one should be
brought in from another country. You could—and we are prepared
to help you any way we possibly can—really make a tremendous—
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you could literally eliminate it for the next two years. If you put
everything into it, you could literally break the back of this. And
I would urge you—and the committee will do anything we possibly
can to help you—to be the Attorney General that literally almost
eradicates sexual trafficking from this country.

Attorney General HOLDER. As I said, this is something that is a
priority of the Department. It is a priority of mine. If you look at
the fact that craigslist has dropped their adult ads, that is a sig-
nificant thing.

Mr. WoLF. That is.

Attorney General HOLDER. And that happened as a result of
meetings that occurred in my office and the work that some organi-
zations we met with

Mr. WoLF. I thank you for that.

Attorney General HOLDER. And we have had other meetings
about other publications that are continuing to do this. That is a
prime way in which young girls are trafficked. Again, this is not
something that we have done very loudly or sought any attention
about—we only try to achieve results. I think you are right—the
U.S. Attorneys are maybe a group of 90-some people who do tend
to listen to me. Not many others do, and I hope that in my inter-
action with them I have made clear this is in fact a priority. And
we will work to make sure that we have in place mechanisms that
will effectively get at this issue.

I think what Neil MacBride has done in the Eastern District of
Virginia is very good. I am familiar with what he has done there,
and we are in the process of developing ways in which other U.S.
Attorneys can come up with mechanisms doing exactly what he has
done or doing something that will respond to the unique needs of
their districts so that we overall have a good national enforcement
effort here. But as I said, we will continue doing the quiet things
as well.

HIGH-VALUE DETAINEE INTERROGATION GROUP

Mr. WOLF. Sometimes the more public, the better. I am going to
just ask you and then go to Mr. Fattah. It is about the High-Value
Detainee Interrogation Group. I had over and over sent letters to
the administration, and every one I talked to who is a career per-
son thinks it is a good idea. I have asked that High-Value Interro-
gation Team be colocated at the Counterterrorism Center. Any
comments with regard to that? Because if you are there when the
information is coming in, you are more attuned and ready and
know who you have to pick and pull. And to have them colocated
there—they are not there. I know where they are. They are not
there. Doesn’t it make sense to colocate the HIG at the Counterter-
rorism Center in McLean?

Attorney General HOLDER. I think the key is to make sure that
thlsly are communicating in real time to the extent that that is pos-
sible.

Mr. WoLF. But the purpose of the Counterterrorism Center was
to bring everyone together so they would be face to face, the stove-
pipes would be broken down. That is the advantage of it. And I
think Leiter is doing a good job. But to have the HIG team co-
located there, would that not make sense?
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Attorney General HOLDER. I think as I said, communication real-
ly is the key. I have seen the letter that you sent to Mr. Brennan,
and I have seen his response back to you. And I would align myself
with what he indicated.

Mr. WoLF. That they don’t have space? Is that the reason?

Attorney General HOLDER. That there is the need to make sure
that, as I have said, it is as close to real time as possible and that
communication exists between the HIG and NCTC. And I agree
with you that Mike Leiter has done a good job there. And I think
that the interaction that exists between the HIG and NCTC is ac-
tually good.

Mr. WoLF. How many times has the HIG or the MIT interroga-
tion team been deployed since Christmas day last year?

Attorney General HOLDER. I will have to check on that and get
Eack to you. They have been deployed. I don’t know the exact num-

er.

[The information follows:]

AMOUNT OF TiMES HIG/MIT HAs BEEN DEPLOYED SINCE THE CHRISTMAS DAY PLOT

That number is classified and will be provided under separate cover.

Mr. WoLF. Mr. Fattah.

Mr. FATTAH. Thank you.

I know that the U.S. Attorneys listen to you because I know that
our U.S. Attorney in the Philadelphia area, Zane Memeger, was out
last night in a neighborhood interacting in a community around
issues to improve the quality of life there in terms of guns and
youth violence. And it made a significant impact.

VOTING RIGHTS ENFORCEMENT

I want to get a couple of things in the record since this fiction
about you making decisions about which cases to proceed with and
which cases not to proceed with based on race. You decided to drop
the prosecution for the late Senator Stevens. You were applauded
by, I think, a lot of Members on the other side. You didn’t do that
on the basis of his race, right?

Attorney General HOLDER. No.

Mr. FATTAH. And I want to make sure I enter this news story
in the record about that decision.

[The information follows:]
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During the corruption trial of former Alaska senator Ted Stevens, federal prosecutors were chastised by a judge
for letting a witness leave town. They got in trouble for submitting erroneous evidence and were reprimanded for
failing to turn over key witness statements. An FBI agent has since complained about the prosecution team's
alleged misconduct.

Yesterday, Attorney General Eric H, Holder Jr. announced that he had had enough. The Justice Departmeﬁt asked
U.8. District Judge Emmet G. Sullivan to drop the case after learning that prosecutors had failed to turn over
notes that contradicted testimony from their key witness.

The discovery by a fresh team of lawyers and their acknowledgment that the material should have been shared
with Stevens's defense team led Holder, a former public corruption prosecutor, to conclude that the
department's biggest public corruption case in a decade could not be salvaged.

Holder's decision invites tough new scrutiny of a unit that polices corrupt officials, and it could foreshadow a
shakeup in the way the government prosecutes those crimes, according to lawyers who work on such cases.

Current and former department lawyers predict an overhaul that will sweep aside senior leaders in the Public
Integrity Section, two of whom were cited for contempt of court by the Stevens trial judge. That ruling triggered
an internal ethics probe that has produced an awkward situation in which prosecutors and FBI agents who
worked side by side on the case are pointing fingers at each other, sources said.

The Public Integrity Section in recent years has lagged in personnel and Investigative firepower, veterans of the
office say. Its work has produced acquittals and second-guessing from judges, which may intensify after the
Stevens debacle.

Stevens issued a statement saying he is "grateful that the new team of responsible prosecutors at the
Department of Justice has acknowledged that I did not receive a fair trial and has dismissed all the charges
against me."

Holder's decision could also benefit another Alaska politician, Rep. Don Young {R), who Is the subject of a
corruption probe. Inconsistencies by witnesses in the Stevens case could make prosecutors reluctant to use
those same witnesses -- oil services company executives Bill Allen and Rick Smith -- in any case against Young.

And other ongoing investigations of members of Congress -- probes that have already been slowed by problems
with collecting evidence and protecting lawmakers' constitutional privileges -- could grow more painstaking with
additional oversight by department brass who want to avoid a repeat of the Stevens case. .

Defense lawyers who represent public officials already are seeking to exploit the government’s problems to help
their clients accused of political corruption, three of those lawyers said yesterday.

Stevens, 85, was convicted in October, eight days before Election Day, of seven counts of making false
statements on financial disclosure forms to hide about $250,000 In gifts and free renovations to his Alaska
house, The Justice Department filing yesterday means that he can no longer be prosecuted on any charges
stemming from those allegations.

On Capitol Hill, outrage was palpable among Republicans who believe the case cost them a Senate seat. Senate
Minority Leader Mitch McConnell (R-Ky.) told reporters, “No question that, if this decision had been made last
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year, he'd still be in the Senate.”

Former U.S. attomney Joseph diGenova, a Republican, praised Holder for making a tough cail and reminding
government lawyers that "the power to prosecute is the power to destroy. The significance of this misconduct is
monumental.”

Holder's decision to drop the Stevens case comes less than two weeks after a federal jury in Puerto Rico
resoundingly acquitted the commonwealth's former Democratic governor, Anibal Acevedo Vila, of conspiracy and
money laundering charges. Justice Department prosecutors charged Acevedo Vila last year, not long before
indicting Stevens, in the midst of a tight reelection campaign that he ultimately lost.

Bradford Berenson, who worked on Vila's defense team, said public corruption cases demand acute judgment
and sensitivity. “Too often they are tempted to indict marginal or ambiguous cases, and that's where they get
into trouble, trying to present highly technical infractions to a jury,” Berenson said.

Guy Singer, a former prosecutor, said Holder's decision "does not necessarily signify a belief in Senator
Stevens's innocence, but it indicates serious concerns about the way the case was handled by both prosecutors
and agents.,”

In his statement yesterday, Holder cautioned that an internal ethics review continues and that no determination
has been made about the conduct of individual prosecutors. Calis and e~-mails to several prosecutors in the case
were not returned yesterday.

Sen. Arlen Specter (R-Pa.) last week announced his intention to investigate the way the government conducted
the case, Judge Sullivan had been preparing to conduct evidentiary hearings in his own review of allegations of
prosecutorial misconduct. After the Justice Department asked for the dismissal yesterday, Sullivan told both
sides to appear in his courtroom Tuesday. He is likely to grant the request.

In February, Sullivan held three prosecutors -- William Welch 11, Brenda Morris and Patricia Stemler -- in
contempt for failing to comply with a court order. Weich is the head of the public corruption unit, and Morris was
the lead prosecutor, Six members of the prosecution team eventually withdrew from the case,

Brendan Sullivan, Stevens’s lead attorney, told reporters yesterday that "the conduct of the prosecution was
stunning to me. They were hell-bent on convicting a United States senator.”

Holder assigned a team of top department lawyers to review the case and said yesterday that he made the
decision after a thorough review of the evidence.

In a three-page memo that accompanied the announcement, prosecutor Paul M. O'Brien said he discovered
evidence that two prosecutors did not turn over notes from an interview in April 2008 with the case's key
witness, Bill Allen. Those notes contradicted a critical piece of testimony Allen later gave at trial.

Allen is the former head of Veco, a now-defunct oil services company, and a close friend of Stevens's who
allegedly gave him many of the gifts and funded most of the renovations to his house. At the interview in
question, according to the notes, Allen said he did not recall talking to a friend of Stevens's about sending the
senator a bill for work on his home, O'Brien wrote.

Under oath at trial, however, Allen testified that he was told by the friend to ignore a note Stevens sent seeking
a bill for the remodeling work. "Bill, don't worry about getting a bill" for Stevens, Alien said the friend told him,
"Ted is just covering his [expletivel.”

Staff writer Paul Kane contributed to this report.
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Mr. FATTAH. And also you decided not to prosecute anyone in re-
lationship to the destruction of the alleged videos of torture of pris-
oners by agents of the CIA or consultants or employees. That
wasn’t done on the basis of race, was it?

Attorney General HOLDER. That was not.

Mr. FATTAH. And you decided not to pursue a prosecution of
former Majority Leader Tom DeLay, and his ties to Abramoff. Was
that done on the basis of his race?

Attorney General HOLDER. No.

Mr. FATTAH. So, now, this fiction about the New Black Panther
Party, these were two individuals at one polling place in the entire
Nation on election day who were out there. And this fiction created
by Fox News is that they were intimidating voters. There were no
allegations by any voter that they were intimidated, number one.
These people said they were out there to protect these voters so
they could cast their vote. Now, they should not have been there.
They were rightly arrested. And the Department dealt with the ad-
judication in this matter, as you dealt with all the other cases.

But I think that the allegation—and I think the most unethical
thing a person can do is make allegations based on absolutely noth-
ing—that you would make a decision based on race flies in the face
of all of the facts available. I think it brings the Congress into dis-
repute, in fact, to even raise it, without evidence. Now, if we look
at what this holdover Civil Rights Commission has done, they ran
this ridiculous investigation that the Republican vice chair says
lacked integrity, to continue these allegations out in public. But the
facts are as they are, and I think that the work of the Department
in making decisions, and these are some fairly politically sensitive
matters, without regard to race or political affiliation, just based on
the facts—that is what we want prosecutors to do, to exercise their
discretion and to do it on the side of justice. So I want to commend
you for doing it. And I want to thank the chairman for allowing me
to enter the Vice Chair’s

Mr. WOLF. Sure. Without objection.

Mr. FATTAH [continuing]. Statement into the record.

[The information follows:]
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176 Comumissioner Statements

B. DISSENTS

Statement of Vice Chair Abigail Thernstrom

New Black Panther Party Report:
Dissent of Vice Chair Abigail Thernstrom
December 19, 2010

1 cannot support the majority report on the New Black Panther Party investigation.

This investigation lacked political and intellectual integrity from the outset, and has been
consistently undermined by the imbalance between the gravity of the allegations and the

strength of the evidence available to support such charges. Some commissioners offered

serious, principled critiques of the process, and questioned the evidentiary record. Their

views were contemptuously ignored by the commission's majority.

The majority charges that racial double standards govern the enforcement of the Voting
Rights Act in the Holder Justice Department. If that can be convincingly demonstrated, it will
be a grave indictment of this administration.

But that evidentiary showing awaits further investigation by the Department of Justice and

Congress. [ applaud that investigation, and hope that it will shed more light on this important
question than the tendentious report provided by the commission’s majority.
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Attorney General HOLDER. If I could just say one thing in that
regard, and I appreciate your comments. The decisions made on the
New Black Panther case were made by career attorneys in the De-
partment. And beyond that, if we are going to look at the record,
let us look at it in its totality. The Department, just last year, re-
quested additional relief on behalf of white voters in a Voting
Rights Act in Mississippi, the case of the United States v. Ike
Brown, where the person we were suing was black. So we have
done these kinds of things irrespective of the race of the person
who is either the complainant or the person who has done the inap-
propriate thing.

We have simply tried to follow the law, apply the law in a race-
neutral way. And any assertions to the contrary are simply not
consistent with the facts.

HUMAN TRAFFICKING

Mr. FATTAH. Now, the reason why I love our chairman—Frank
Wolf has done a great job—is in part because of the passion he
brings to this question of human trafficking. And the Department
has done some work in this area that I want to make sure we get
in the record. Over the last two fiscal years, you have had a record
number of prosecutions in human trafficking cases and particularly
in this area of children, investigations related to 1,200 children.
You have had over 600 convictions in State and Federal court with
25 years to life sentences imposed. I went over and visited, in Vir-
ginia, the Center For Missing and Exploited Children, which is
funded by your Department. And you have a number of agents co-
located there, FBI, ATF and the like, working day in and day out,
doing amazing work to recover children who have been kidnapped
or who were being exploited or being used for child pornography
purposes. So I really want to commend the Department. And this
is some $30-plus million dollars being well spent. I don’t think the
public is as aware as we should be about the number of children
that go missing every day.

And we talk about human trafficking as if they are just young
girls being brought from some other place for untoward purposes.
But in many instances, we have children right here in our own
country, and it is terrible under any circumstance, but these chil-
dren are being taken. And if it were not for the work of your De-
partment to track them down and to prosecute the people who are
violating the law and also rescue these children, it would not hap-
pen. So as a father of four myself, I want to thank you for that,
and I yield back.

Attorney General HOLDER. If I could, in that regard, I think what
the ranking member is talking about is the Innocence Lost Na-
tional Initiative. As of November 2010—and the statistics that he
has are correct there. There are 39 Innocence Lost task forces and
working groups around the country and have worked successfully
to recover more than 1,200 children. Investigations have led to 600
convictions with the multiple 25 years to life sentences that he in-
dicates. And I think that is an indication of the kind of attention
and resources that we have devoted to this issue. We always want
to get better at it, and we want to work with the committee and
in particular with the ranking member and with the chair so that
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we make sure that all that we are doing is funded appropriately
and that it gets the attention that it needs. It is a very serious
problem.

Mr. WoLF. Mr. Dicks.

COMPUTER INTRUSION INITIATIVE

Mr. Dicks. Thank you. I want to thank the gentleman from
Texas for letting me go first. In your statement on page 3, you talk
about you want to expand the Computer Intrusion Initiative to in-
crease our capabilities to detect and counter cyber intrusions. I
serve on the Defense Subcommittee and am heavily involved in in-
telligence oversight. This cyber issue I think is one of the most
dangerous issues to face the country.

Attorney General HOLDER. You are right.

Mr. Dicks. And I just would like you to describe what the Justice
Department is doing with your Computer Intrusion Initiative.

Attorney General HOLDER. I think you are right. This is one of
the most dangerous things that we have to confront, both on a na-
tional security basis, where people are trying to hack into our com-
puters, glean national defense information or where they might be
used in an offensive way against our country. There is also the
commercial side, where trade secrets are stolen, and intellectual
property is stolen, as a result of computer intrusions. This is some-
thing that we have devoted a great deal of attention to.

Cyber crime, in both the forms that I have described, is really
something that requires 21st century enforcement efforts. It is
something that we have devoted time and attention to. It is a pri-
ority for this Administration. This is something that not just the
Justice Department is working on. This is something that we dis-
cuss in meetings that we have in the Situation Room with the
President. We are really focused on the whole question of cyber
crime.

We have a very effective part of our Criminal Division, the Com-
puter Crimes Section, which I think does a very good job. Our
budget for fiscal year 2012 asks for an increase of $318 million and
42 positions to enhance the FBI's ability to direct and investigate
cyber terrorism matters and also to strengthen the National Cyber
Investigative Joint Task Forces and also to improve our forensic ca-
pabilities in this regard. This is an area that really is important,
and I think that your characterization of this as very serious and
something we need to do is exactly right.

Mr. Dicks. One thing I would mention, I saw a recent report.
And some people say this isn’t—it is still understated that cyber at-
tacks and taking people’s intellectual property has reached over $1
trillion worldwide. Now, that is a big number when you talk about
that kind of an impact. And we worry about our financial institu-
tions, our utilities. I think the Defense Department is doing a pret-
ty good job. The major concern I have is with the Department of
Homeland Security and its coverage of the rest of the government
besides defense and the business community in the country and
working with the Administration on what they are doing.

And do you think there is a need for a regulation here so that
the government—I am told by the Department of Homeland Secu-
rity that they cannot direct a company to take certain actions, like
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a utility, for example, if they were vulnerable to a cyber attack;
there are certain things they could do, and if they didn’t do it, that
the Department of Homeland Security can’t do anything about it.

Attorney General HOLDER. I think one of the things we need to
do is try to work with partners on the private side and establish
relationships such that when we identify a threat, they take action
corasistent with that threat. I think that is probably the best way
to do it.

But I think the point that you make about the commercial side
is, again, exactly right. I went to Hong Kong to give a speech about
that a few months ago and then went to China to talk to the Chi-
nese authorities there about the problems, the issues that we have
with them about the way in which these cyber intrusions are occur-
ring and the theft of our intellectual property. They announced a
program of short duration to deal with the issues that we raised.
But I think working with people in private industry—having a good
interaction between government and those on the private side, to
allow them to come up with ways in which they are responsive to
the issues that we identify—probably the best way to do it.

If ultimately there is the need for regulation, that is certainly
something that we would want to work with Congress on. But I
think your identification of this issue and all of the ways in which
you have described it is something that really has to be focused on.
As we have made tough choices with regard to our budget, it is one
of the reasons why we have sought the pretty substantial increase
in this area because I think this is an area that is deserving. Even
in hard budget times, this is an area that is deserving of more re-
sources.

Mr. Dicks. And I will just end on this. Sometimes people don’t
even know that they have been intruded on, and this is—and you
don’t know necessarily where it is coming from because the way
they set these things up can be very deceptive. So I just think—
and I think the vulnerability has not been publicly stated as much
as it should, so the people will take it and the companies will take
it serious. Thank you.

Thank you, Mr. Chairman.

Mr. WoLF. Thank you.

Mr. Culberson.

VOTING RIGHTS ENFORCEMENT

Mr. CULBERSON. Thank you, Mr. Chairman.

Mr. Fattah said—I want to make sure I understood, Mr. Fattah.
I hope you weren’t referring to my questions as bringing discredit
to the Congress, I hope.

Mr. FATTAH. Never.

Mr. CULBERSON. Thank you, my friend. Because we do work arm
in arm on this. But these are not—I think I heard you say made-
up allegations or something.

Mr. FATTAH. I said they were fiction.

Mr. CULBERSON. Fiction. Well, they are on videotape, and you
have sworn testimony from a whole variety of witnesses. And I
know you are upset in Philadelphia. This happened in your back-
yard. But this is on videotape. You have got sworn testimony from
a whole variety of witnesses. And in particular—and this is now a
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part of the record. I want to bring to your attention—this is sworn
testimony in a litigation brought the Department of Justice under
President Bush, a gentleman by the name of Bartle Bull, who
worked in the Lawyers’ Committee For Civil Rights Under Law in
Mississippi in the 1960s, and was publisher of the Village Voice. He
was the New York campaign manager for Bobby Kennedy’s presi-
dential campaign in 1968. This guy goes way back; Charles Evers’
campaign for governor of Mississippi. The guy’s civil rights creden-
tials are impeccable. And he was interviewed by Department of
Justice personnel about what happened on election day. He
watched these two uniformed men confront voters, attempt to in-
timidate voters, position themselves in a location that forced every
voter to pass in close proximity to them. They brandished a night-
stick, were wearing uniforms. He says, “in my opinion, these men
created an intimidating presence at the entrance to a poll.” Direct
sworn testimony in the litigation that was going to lead—until you
dismissed it—to a permanent injunction against these guys. This
is testimony, sworn testimony: “In all of my experience in politics
and civil rights litigation and in all my efforts in the 1960s to se-
cure the right to vote in Mississippi, I have never heard or encoun-
tered another instance in the United States where armed and uni-
formed men blocked the entrance to a polling location. Their clear
purpose and intent was to intimidate voters. To me, the presence
and behavior of the two uniformed men was an outrageous affront
to American democracy and the rights of voters to participate in an
election.”

His sworn testimony is, Mr. Fattah and Mr. Attorney General,
that this would qualify as “the most blatant form of voter intimida-
tion I have encountered in my life in political campaigns and many
States, even going back to the work I did in Mississippi in the
1960s.” So it was on videotape. You have got sworn testimony from
all sorts of witnesses that these guys were intimidating and
harassing people. They admitted liability and were ready to accept
the judgment of the court. The Civil Rights Division had actually
prepared a permanent injunction.

And as soon as the new administration came in, they withdrew
it. And that in itself is a terrible affront to American justice and
the Civil Rights Act that was the greatest achievement of President
Lyndon Johnson and President Kennedy, the Voting Rights Act.

What I am really driving at and what is most disturbing to me,
to Mr. Wolf, and to a lot of Americans, is the double standard.
There is a pattern of a double standard here that Mr. Adams, Mr.
Coates, that a number of people in the Department have testified
to. And on the Ike Brown case, Mr. Attorney General, you men-
tioned a minute ago that you said—I am flying through my iPad
here. You have got to get one of these. Frank is about to get one.
They are spectacular.

On page 52—if I can get to it quick enough by flying through—
I don’t think I can pick pages. They talk about the Ike Brown case,
Mr. Attorney General. You mentioned a minute ago that it was
your belief that it was professional people and the career attorneys
that had handled this. And as I recall, on page 52, that the attor-
neys who actually—at the time, the attorneys who made this deci-
sion—and I will find it here in a second—that they were—that you
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say they were career attorneys general. But by the time they made
the decision, they were actually political appointees.

So there is a lot of conflict between the official position of the At-
torney General and the Department and the sworn testimony of at-
torneys who work in the Civil Rights Division and that there is—
that we have got sworn testimony that there is a pattern of behav-
ior of refusing to enforce the law in a race-neutral manner. This
is a big concern to the committee.

Mr. FATTAH. If the gentleman would yield for one second.

Mr. CULBERSON. Certainly.

Mr. FAaTTAH. I don’t want you to take any personal offense for
what I said earlier. I was not saying you were bringing the Con-
gress to disrepute. I am saying that the allegation that the Attor-
ney General is acting on the basis of race is fiction. If you look at
all of the decisions to decline prosecutions, the ones I just named,
Tom DeLay, former late Senator Stevens and so on, that they are
not based on race. The only race involved here—the only issue of
race is the singling out of this particular decision. Right?

Now, I happen to know—and I know you are from Texas. This
is pretty close in for me. This happened in Philadelphia. Is that the
essence of the allegation that among a million polling places, there
was one where this took place. That this rises to national signifi-
cance is bogus on its face. Secondly, that anyone was intimidated—
as I told you, no one has alleged that they were intimidated. But
they should not have been at a polling place. It was a Federal elec-
tion, and the Justice Department took appropriate action. I totally
agree.

Now, I am willing to yield you back your time because the com-
mittee has dealt with a lot of issues today. If you think this is the
most significant one, I want you to better pursue it. I am just tell-
ing you, I am not making any personal affront to you. I know that
you are sincere. I just think that to anyone who believes that the
Department of Justice is operating on a basis of race, I just think
this is without foundation.

Mr. CULBERSON. Okay. Thank you. Reclaiming my time.

And I appreciate that very much, Mr. Fattah. And we all work
together arm-in-arm on this committee, Mr. Chairman and Mr. At-
torney General, in a cordial and friendly way. And we all are com-
mitted to making sure our laws are enforced in a racially neutral
way, in a way that is fair and blind. No matter who the President
is or who the Attorney General is, I would be pursuing these ques-
tions. But I would hope that this committee will pursue in greater
detail and in more depth and perhaps, Mr. Chairman, in a separate
hearing, these very, very serious allegations of a pattern of behav-
ior at the Department of Justice. Sworn testimony indicates there
is a pattern of behavior of refusing to enforce the laws in a racially
neutral manner, ignoring the voter intimidation in Pima County,
Arizona; ignoring voter intimidation in Philadelphia; the Ike Brown
case, where attorneys in the Department were harassed. We have
got sworn testimony. And the reason it is relevant, if I could in con-
clusion, Mr. Chairman, point out that the Department of Justice is
asking for a $145 million increase in the Civil Rights Division
funding for this year, Mr. Chairman. And that includes funding for
815 staff positions. That is a 14 percent increase in manpower and
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an 18 percent boost in spending. I want to make sure American
taxpayers are getting their money’s worth, Mr. Chairman; that
that money is being spent in pursuit of cases in an absolutely blind
and racially neutral manner. No matter who it is, if they are in-
timidating voters, if the voter registration rolls—that is another
question, Mr. Chairman—section 8 of the National Voter Registra-
tion Act. We have got sworn allegations that it is not being en-
forced. The States are being allowed to keep garbage lists, and the
DOJ is charged with cleaning up those lists.

I think it is worth very careful inquiry, Mr. Chairman, to deter-
mine whether or not these—Mr. Fattah says it is false. We have
got sworn testimony it is true. We need to pursue that in great de-
tail.

Attorney General HOLDER. If I could speak on just a couple of
things. First, the people in the Black Panther case did not admit
to guilt. They did not appear and a default judgement was entered
against them.

Mr. CULBERSON. But they did not contest liability?

Attorney General HOLDER. When you say admit, that is an af-
firmative action.

Mr. CULBERSON. They did not contest it.

Attorney General HOLDER. I think that the quote that you read
from that gentleman, that this was the greatest affront in the his-
tory that he had ever seen, that

Mr. CULBERSON. Personal opinion.

Attorney General HOLDER. Think about that. When you compare
what people endured in the South in the 1960s to try to get the
right to vote for African Americans and to compare what people
were subjected to there to what happened in Philadelphia—which
was inappropriate; it is certainly that—to put it in those terms I
think does a great disservice to people who put their lives on the
line, who risked all for my people, like my wife’s sister, who went
to the University of Alabama. When George Wallace stood in the
door and said that she as a State resident could not attend the
University of Alabama, Vivian Malone, who I am proud to say was
my sister-in-law, persevered. To compare that kind of courage, that
kind of action and to say that the Black Panther incident, wrong
though it might be, somehow is greater in magnitude or is of great-
er concern to us historically, I think just flies in the face of history
and the facts.

And T just want to assure again the American people that the al-
legations that somehow, some way this Justice Department does
things on the basis of race is simply false. It is simply false. Any-
body who makes that contention is not telling the truth, is not fa-
miliar with the facts or has a political agenda. It is simply not true.

Mr. CULBERSON. I am very glad to hear it, Mr. Attorney General.

And I know the chairman is as interested as I am, and as Mr.
Fattah and all the members of the committee are, to ensure that
is not true. I am glad to hear you say it, and I am confident that
you will provide proof to the chairman of the committee that every-
thing Mr. Coates and Mr. Adams and these other folks said in
sworn testimony, that everything they said is false. I am confident
that you will prove that they are—I hope that you can prove that
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your statement is accurate, and I hope that the committee will pur-
sue it.

Mr. FATTAH. Mr. Chairman, I want to reiterate the statement of
the Republican vice chair who was involved in this supposed inves-
tigation that keeps being referred to here. She says that this inves-
tigation lacks political and intellectual integrity from the outset
and has consistently been undermined by the imbalance between
the gravity of the allegation and the strength of the evidence avail-
able to support such charges.

I just want to put that again in the record because this is—it is
obviously an important issue to my colleague. I think it would be
important for the committee in that the Attorney General has no
burden to disprove allegations that even the hearer of these sup-
posed statements says are weighted and imbalanced and lacked in-
tegrity from the outset.

[The information follows:]
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176 Commissioner Statements

B. DISSENTS

Statement of Vice Chair Abigail Thernstrom

New Black Panther Party Report:
Dissent of Vice Chair Abigail Thernstrom
December 19, 2010

1 cannot support the majority report on the New Black Panther Party investigation.

This investigation lacked political and intellectual integrity from the outset, and has been
consistently undermined by the imbalance between the gravity of the allegations and the
strength of the evidence available to support such charges. Some commissioners offered
serious, principled critiques of the process, and questioned the evidentiary record. Their
views were contemptuously ignored by the commission's majority.

The majority charges that racial double standards govern the enforcement of the Voting
Rights Act in the Holder Justice Department. If that can be convincingly demonstrated, it will
be a grave indictment of this administration.

But that evidentiary showing awaits further investigation by the Department of Justice and

Congress. I applaud that investigation, and hope that it will shed more light on this important
question than the tendentious report provided by the commission’s majority.

Fkk
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Mr. WoLF. Before I recognize, Mr. Serrano, I do want to com-
ment, though.

I think Mr. Culberson makes a legitimate point. Mr. Fattah and
I both are from the City of Philadelphia originally. My first year
of college I went to the University of Mississippi in Oxford. I saw
discrimination. I saw segregation. I saw things that I didn’t like.
I was the only member of the Virginia delegation to vote for the
Voting Rights Act, and there were many editorials criticizing me
from the Richmond Times Dispatch and other newspapers. And I
think it is important—we are not looking for finding punishment
to go through the Justice Department to find out who did this but
going future, going future. And that is why I think it is important
and I appreciate Mr. Culberson raising this. Going forward there
ought not to be any discrimination based on race. Period. I will tell
you that we have had telephone calls from career people at the Jus-
tice Department who do not want to come forth with their name.

I am not so anxious to go back to find out what took place a year
ago, two years ago and who is to blame and who puts this right.
But going forward from here on end, from this day forward—be-
cause I believe in the Voting Rights Act strongly; not by rhetoric
or by words, but by deeds. And we will make sure that it is en-
forced in an appropriate way. So I think what Mr. Culberson did
was appropriate. We are looking forward, and with that, let me just
go to

Attorney General HOLDER. I just want to say there have not
been, there is not and there will not be any enforcement of the civil
rights laws on the basis of anything other than the facts and the
law. Race does not, has not, will not enter into those consider-
ations.

Mr. WoOLF. Mr. Attorney General—you are a man of character
and I take you at your word, period. But I will also sometime sit
down with you off the record—because we are not looking to kind
of ferret out and hurt somebody—and give you some of the things
that I have been told by telephone calls from career people at the
Justice Department. So let us work at a time whereby I can tell
you that—I just ask that you protect their—because some are feel-
ing intimidated that if they come forward, that they are going to
be punished with regard to that.

Mr. Serrano.

Mr. SERRANO. Thank you so much. I apologize for the fact that
I was here this morning, that I left to be ranking member on a
hearing. That hearing has long finished, and you guys are still
going. So, congratulations and thank you.

I had a very totally different question, but one cannot help but
think that we Americans have a responsibility. We are living dur-
ing a time—I have been around long enough, both politically and
personally, to remember the 1960s, and it has been a while since
I have seen the anger driven, not necessarily by Members of Con-
gress or elected officials, but by nonelected officials, who obviously
don’t know that Hawaii is a State, otherwise they wouldn’t ques-
tion birth; who won’t take a man at his word as to who he is or
what he is; and who somehow have just gotten used to the fact that
there have been some historic, dramatic and very important
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c}fl%rlfcl;{es in this country that give rights and opportunities to a lot
of folks.

I have no doubt, Mr. Attorney General, that you take your job
seriously because I know where you come from, not only because
you are from New York City, but I know who you are. I have dealt
with you for many, many years on other issue, some of which you
took a lot of heat for during your confirmation, but which I knew
indicated to me that you were looking for what was right to do and
to do it correctly.

And I think the danger we run at times as elected officials is
that we make statements and not knowing that there is a crowd
out there that listens to those statements and begins to believe
that there is a problem beyond the question being asked. So you
can bet your life that tonight there are a couple hundred thousand
and millions of Americans who are angry at government who be-
lieve that the Justice Department is functioning under the issue of
race only and in an unfair and improper way.

So I just would hope that as we continue to move forward in this
country—and we will move forward—that we get over some of
these situations. I take very seriously your comment about your
sister-in-law. I take that seriously because I lived that time. I am
old enough to remember that time, how painful that was, how dif-
ficult it is. Now it is hard for people to remember that.

Everything happened and you are here and I am here, and Mr.
Fattah is here. So it was all simple. It wasn’t simple. It was very,
very difficult to register. I remember the Justice Department you
head now under other leadership, dealing with the fact that people
in New York were not allowed to vote because they didn’t speak
English, only to have Paula Dwyer and other folks go to the courts
and say, well, you taught them how to be American citizens in
Spanish in a territory, how can you deny them the right to vote
now because they don’t speak English the way you want them to.
And those seem now—seem to have simply happened, but they
didn’t. They were long fought battles.

And T know in closing that you are too serious a man and too
humane to take that history not seriously and do anything that
would be improper or allow anything knowingly to be improper and
that would be against the best interest of this country. And I know
that and I just felt that I had to say that for the record.

Attorney General HOLDER. Thank you, Congressman. I really ap-
preciate your comments.

Mr. SERRANO. Now to a local issue.

9/11 HEALTH BILL

You know that one of the biggest issues we all participated in
and there was a lot of pressure on is the James Zadroga Health
9/11 Bill which allows folks to be covered who were there at 9/11.
The budget that you presented after saying all these nice things
about you, in my opinion may not allow for the reopening of that
account properly to service all of these folks, the appropriated
amounts.

We understand that the appropriated amount I believe is $6 mil-
lion. It took about three times that the last time that something
similar was done. So my question to you is having fought such a
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difficult battle on behalf of people who really deserve help, how do
we now deal with the fact that we may not implement it properly?

Attorney General HOLDER. We certainly need Congress’ help in
that regard. The money is there and appropriately so, after a great
deal of struggle for money to be paid to the victims. We need Con-
gress’ help so that we have an appropriate amount of money to
start up and run this program. We want to work with Congress to
make sure that we have the appropriate amounts and do that as
quickly as we can so that people who for too long have been denied
relief for heroic actions that they took on the most traumatic day
in the history of my hometown, so that they will receive the bene-
fits that they deserve. And we want to work with Congress to come
up with those amounts and come up with a process that makes real
this promise that we have all made by putting this fund together.

Mr. SERRANO. I hope so and I stand ready to assist you in any
way that I can.

REDISTRICTING

One last question and one that is dear and near to all of our
hearts on this panel, it should be to the American people, redis-
tricting. Is everything in place for the fact that I suspect with ev-
erything that we are hearing out there and with the growth of cer-
tain communities and loss of key seats, New York is losing two,
Florida is gaining two, as an example, the Hispanic population’s
growth, the African American population, other groups throughout
the country, do you feel confident that everything is in place for
what I suspect will be a lot of challenges that will somehow end
up with your Department?

Attorney General HOLDER. We are mindful of the role we play in
a variety of contexts in the redistricting effort and I think we are
prepared for what I think you are saying correctly could be some-
thing that I think certainly would be contentious in a lot of places
and may have legal implications in many, and we are ready to pro-
ceed. We have configured the Civil Rights Division and other parts
of the Department in a way that we are going to be prepared to
deal with the issues that we will have to confront.

Mr. SERRANO. Thank you so much. And once again, thank you
for the job you are doing on behalf of our country.

Attorney General HOLDER. Thank you.

BUREAU OF PRISONS

Mr. WoLF. Prisons, an area that you really have a unique oppor-
tunity to do some fairly dramatic things that can make a big dif-
ference. The Bureau of Prisons is nearly 40 percent over capacity,
and the Federal prison population is expected to grow by an addi-
tional 14,000 inmates over the next year at the cost of $27,000 per
inmate per year. The Federal system—we are actually number one
in the world, which is not a good thing you want to be number one
in with regard to the number of people that are in prisons.

Most State correction systems began their reform process by pro-
viding outside experts with correction data to conduct comprehen-
sive analysis. I believe it is imperative that experts at the Bureau
of Prisons and others outside government fully understand that the
drivers are population, cost, and recidivism so we can address over-
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crowding, improve reentry programs, reduce the recidivism rate, in-
crease public safety and control costs. I asked the Bureau of Pris-
ons if they would make available the BOP data that will be nec-
essary. And it is important that we get it early because we,
through the efforts of Mr. Mollohan of this subcommittee last
year—we were able to convince Pew and others to put together
that forum. They came up with other really good ideas that the
States are moving out on, but the Federal Government is not. So
it is important that we get that data quickly so we can apply what-
ever the recommendations were for the States for the Federal Gov-
ernment.

Can you tell us—we have asked the Bureau of Prisons to give it
to us, that we get it as quickly as possible with as much informa-
tion as they have. They are now saying, well, they have to go to
U.S. Attorneys, and we need something quickly to deal with this
issue so that Pew and State governments can look at that data and
come back and make some recommendations.

Attorney General HOLDER. Yes, we will endeavor to get that in-
formation to you as quickly as we can. I will see what the nature
of the information is. And if there are any holdups, I will try to
make sure that we streamline the process and get the information
to you because I think the contention that you have just raised, the
concerns that you have expressed, certainly throughout your career
a{ld cctlertainly in my interaction with you, I think are appropriately
placed.

[The information follows:]

INFORMATION FOR PEW AND COUNCIL OF STATE GOVERNMENTS

The Bureau of Prisons (BOP) has compiled a data file with the information and
is prepared to transmit it pending the resolution of issues regarding access to the
data by outside consultants; BOP staff is working with your staff on such resolution.
BOP is prepared to work with your staff and outside consultants to formulate the
relevant questions, develop appropriate parameters, and then write the programs to
run against the data. The BOP has social science researchers who have many years
of experience working with the data and are familiar with the latest sophisticated
statistical methods needed to ensure that any conclusions drawn from the data are
well founded.

We really have to look at ways in which we can use our prison
system better than we are doing it. This whole question of reentry
is something we have tried to focus on. We have worked with you
in that regard. We have asked for a 10 percent increase with re-
gard to the capacity issue. But we want to do more than that. We
want to try to work on the prevention side. We want to work on
the rehabilitation side. And we also want to work on the whole
question of reentry programs and to try to cut down the recidivism
rate, which ultimately and obviously protects the American people.

It is a very interesting thing that I don’t think too many people
understand, but you all do and we need to get it out there, is that
we can actually save money and increase public safety at the same
time through the use of these rehabilitation and reentry programs.
And so we look forward to working with you and the other mem-
bers of the committee in that regard.

Mr. WoLF. Texas is doing it, and Mitch Daniels from Indiana is
doing it. I am going to have some questions with regard to work
on that.
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FEDERAL INMATE GOOD CONDUCT TIME CREDIT

But let me follow back to where we were. Congress mandated
that Federal prisoners serve 85 percent of their time. BOP supports
a change in the Federal Inmate Good Conduct Time Credit, which
provides inmates clear incentives that encourage positive behavior.
The change would increase good time credit availability by 7 days
a year. I understand that your hope was that this proposal would
be enacted by Congress. In fact, you have assumed, I understand
from the staff, such a change will occur before October 1. That is
in your budget request. Have you submitted a formal legislative
proposal?

Attorney General HOLDER. If not, we will submit one as quickly
as we can. We believe that will save us about $40 million by having
the good time credit set at the level that we have indicated. It is
an interesting thing, what I was saying before, about how we can
save money and increase public safety. And this is one of those ex-
amples, what you have seen in the States, as you have indicated
especially, where you make available to people who are in prison,
vocational programs or the opportunity to get out of prison sooner
if they will avail themselves of drug treatment programs, voca-
tional programs, educational programs. It saves money in terms of
time that they serve in jail, and actually it decreases the recidivism
rate. So we will work on getting you an appropriate proposal in
that regard.

PRISON REFORM

Mr. WoLF. I think the earlier, the better. I am not sure—I hope
this committee—I would be open to carrying something, and I
think the gentleman would, the authorizers obviously would have
to tell us that it is okay. But I think the earlier you get something
up, I think the better it is.

There is an area that I think we can make a tremendous dif-
ference in, having a robust work program in our Nation’s prisons
is an important priority, quite frankly, of mine. The statistics I re-
ceived from the Bureau of Prisons tell us that inmates who partici-
pate in work programs are 24 percent less likely to offend again,
14 percent more likely to find work outside prison, and 23 percent
less likely to have misconduct in prison.

What are you doing with regard to prison reform? And in the in-
terest of time, we ought to be boldly moving out. I have a pro-
posal—I think you have the authority to do it—of putting industry
into the prisons, the prison industry, to get products that are no
longer made in the United States, which unfortunately are a lot of
products. So you are not competing with organized labor. You are
not competing with the furniture manufacturers. You are com-
peting with somebody in Bangladesh or China or Mexico. I call it
repatriation, bringing back, if you will, whereby then the men
maybe can recreate that industry back in the United States.

For instance, years ago, if you were a judge in the District of Co-
lumbia—Lorton was the armpit of the Nation. It was brutal. I used
to go down to Lorton. I was in a program then. It was brutal. Bru-
tal. We tried to bring in a television manufacturer. Emerson was
somewhat a little interested in it. It was the last manufacturer of
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an American television set. They have since left. I think they are
now down in Mexico. They were a little open to it. So we came in
and said, let’s manufacture Emerson television sets or portions of
the television set in Lorton. The pushback from the District govern-
ment and others was significant, and you know what happened in
Lorton, the men would be so afraid—I have had some men tell me
at Lorton, they couldn’t sleep at night; they were afraid somebody
would have put a shiv in them and kill them.

Why don’t you do something and be bold and bring back in in-
dustries that are no longer operating in the United States so you
won’t get across the breakers with the labor unions, you won’t get
across the breakers with the people that are manufacturing fur-
niture or something like that, and really energize prisons—because
you can’t put a man or woman in prison for 15 or 20 years and give
them no work. Very few people in the Federal prisons are working
now. In fact, what has the loss been with regard to Prison Indus-
tries? How many jobs have you dropped in the last four years in
prisons?

Attorney General HOLDER. I don’t have those numbers, but the
program is not nearly as robust as it once was, and I think that
is something that is ultimately really short-sighted.

The ability to provide work opportunities, skills to people,
through the Federal Prison Industries is something that I have
supported, you have supported, and I think that over the long term
is good for our Nation.

Just one thing here. I was handed a note with regard to that pro-
posal, that legislative proposal that you talked about. I was indi-
cated you should get that this week, that we talked about in the
previous question.

Mr. WoLF. Well, you have an opportunity. I assume you are
going to be here for the next 2 years. You have an opportunity
to

Mr. FATTAH. I am sorry, Mr. Chairman.

Mr. WoLF. I didn’t mean that in a——

Mr. FATTAH. It sounds like a sentence almost.

Mr. WoLF. No, I assume there is an opportunity.

Attorney General HOLDER. He is talking about my two years
more here in this job as a sentence.

Mr. WoLF. I see from that—you can be like Esther for such a
time. You can literally transform, if you are going to be here for
that period of time, would it not make sense to bring back some
of the work that is being done now abroad and put it into the Pris-
on Industries?

Attorney General HOLDER. I wouldn’t disagree with you. To the
extent that we can come up with employment opportunities, work-
unit opportunities for people who are incarcerated in the Federal
systems, State systems as well, those are the kinds of things I
think that we need to encourage.

Mr. WoLF. Will you make it a priority?

Attorney General HOLDER. I have tried to make this a priority,
that is to work in ways in which we deal with rehabilitation, re-
entry, prevention, all of these things apply to it. But with this one
in particular, I will do what I can and work with you in that re-
gard.



86

As you know, this is not something that is universally supported.
But it is something that I think we should be behind and some-
thing that we should be putting resources and opportunities in.

Mr. WoLF. What is the law now—when you access income from
the Prison Industries? Is that returned to the Treasury or can you
use that?

Attorney General HOLDER. I don’t know. I will have to check on
that. I hear some whispering behind me.

hMr. WoLF. Maybe they can whisper louder, and we can hear
them.

Mr. LOFTHUS. Prison Industries income stays with Federal Pris-
on Industries for the benefit of Federal Prison Industries.

Mr. WOLF. So, therefore, the more prison industries you have,
the better: One, you lower the recidivism; two, you have revenue.
But I would really hope that, in addition to eliminating sexual traf-
ficking, this would be one of your legacies with regard to the pris-
ons and with regard to the prison reform issue. Do you want to

Attorney General HOLDER. I am not sure which one I just got.
I will have to work on it.

COUNTER-RADICALIZATION

Mr. WoLF. Okay. The last two questions, and I will go to Mr.
Fattah or then Mr. Schiff if he has a question. What should we be
doing with regard to radicalization?

Attorney General HOLDER. That is an issue that is of great con-
cern. As one looks at the threat that we have endured these past,
12, 18 months or so, we have seen an increase in the number of
American citizens who have for whatever reason decided to try to
do harm to their country and to their fellow citizens. We try to de-
termine what is it, what are the common factors that we see there
that change people? The guy who was going to do the Times
Square bombing, Shahzad, what happened to him? Ostensibly, he
was just a normal guy who kind of goes off the deep end.

We have substantial outreach efforts that the Department of Jus-
tice has done through its United States Attorneys Offices so that
communities, Muslim communities, do not feel isolated. We talked
to our British counterparts about the issues that they have dealt
with there and ways in which they are trying to have a robust and
effective counter-radicalization program. Our FBI is doing a really
substantial amount and I think a good job in reaching out to Mus-
lim communities.

I have certainly tried to use the soapbox that I have to talk about
these issues and to go to Muslim groups and make them under-
stand that they are American citizens; they are a part of our Amer-
ican community. And it seems to me that one of the things we have
to do is not let these communities become isolated, feel that they
were being set upon, that they are being pointed at, to understand
that they are just like the rest of us. They want the normal things
for their kids. They want to feel safe in their homes. And we have
to deal with those concerns. We also have to deal with the use of
the internet in a way that is being used to radicalize people. But
this counter-radicalization effort is something that the President
has focused on and has told his national security team that he
wants an effective robust program, and he has tasked a variety of
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us with that responsibility. John Brennan is the one who on a
weekly basis—we meet with him on Tuesday afternoons with the
President—is constantly bringing that up.

Mr. WoOLF. Your answer triggered it. Did it trouble you or did you
speak out on the issue when CAIR ran those posters urging people
not to cooperate with the FBI? Did you see that poster? It was real-
ly kind of shocking.

Attorney General HOLDER. That is the kind of thing——

Mr. WoLF. Did anyone speak out at the Justice Department criti-
cizing CAIR for that?

Attorney General HOLDER. We have had a troubled history with
that organization. And we have to counter that by countering—or
saying negative things about those kinds of posters. But then also
doing things on the affirmative side.

Mr. WoOLF. Sure. That was I thought a very counterproductive
thing for CAIR to——

Attorney General HOLDER. It clearly is. It is counterproductive,
and it is not in the interest of the Muslim community for that to
be seen as the way in which they are going to interact with Federal
law enforcement.

INTERNET RADICALIZATION

Mr. WOLF. One other issue, too, that you triggered. What is the
connectivity of all of these cases? Do all of them involve to a certain
degree the internet? Is the internet—I know it is a difficult issue,
but just on the surface, has there been an internet connection on
100 percent, 50 percent?

Attorney General HOLDER. I am not sure I can give you a per-
centage, but a substantial number of them, when you look back
and then do the things we are capable of doing—I don’t want to
go into too much—the things that we can do, you can kind of see
attempts by these people to touch base with or to look at these
jihadist web sites.

Mr. WoLF. Would it not make sense to take down al-Awlaki’s
site. He is preaching hate. Major Hasan was radicalized by that.
We have 13 people who were killed. His name has come up in other
cases. Would it not make sense in that case to take that site down?
Because the 13 families who will never have a loved one return to
the house, and we know what he is preaching now. I think he has
crossed the line. Would it not make sense to take al-Awlaki’s site
down?

Attorney General HOLDER. We try to do what we can with the
tools that we have. And cyberspace is huge. And if you try to knock
down a site here, people pop up over there. And so what we are
trying to do is come up with ways in which we are identifying those
sites that are problematic, trying to counter the message that you
see on those sites and then take physical action where we can.

Mr. WoLF. Well, my sense is from talking to people, there are
ways of taking his site down. They could perhaps go back up again,
but there are different degrees. But certainly the hatred that he
has been spewing and the death that we have seen as a result of
that, I think the administration should take down the site. I know
that some are going to say that we gain information from it, but
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that would make it very difficult to meet with the families of the
13 who would say that he was radicalized through that site.

EQUIPPING FEDERAL AGENTS WITH WEAPONS IN MEXICO

The last issue before I go to Mr. Fattah and Mr. Schiff, are you
considering having our law enforcement people carry weapons in
Mexico in light the attack on two U.S. Immigration and Customs
Enforcement agents on February 15th.

Attorney General HOLDER. I think we have to consider——

Mr. WOLF. I saw you at the funeral if my memory serves me.

Attorney General HOLDER. Yes. I went to Texas. We have to take
into consideration everything so that our people are protected while
they are doing the great work that they do. And that is one of the
things that I think we have to look at and talk to the Mexican gov-
ernment about.

Mr. WoOLF. So that is under consideration?

Attorney General HOLDER. It is something I am certainly consid-
ering, and I want to hear from the people who are there. We have
to protect our people. And the information that Mr. Fattah shared
about the guns that were used in the death of ICE Agent Zapata
is of great concern. So we have to make sure that those kinds of
incidents are not repeated. And to the extent that that involves the
p%ltential arming of them, I think that is something we have to con-
sider.

Mr. WOLF. Do our DEA people in Colombia carry weapons?

Attorney General HOLDER. I am not sure about that. I am not
sure. I think they do, but I am not sure about that. I don’t want
to answer the question not being sure.

Mr. WOLF. And I assume if they did, that would be because of
the permission of the Colombian government.

Attorney General HOLDER. Right.

Mr. WoOLF. So that is the determining factor—whether or not the
government of Mexico permits?

Attorney General HOLDER. It is something we would have to
work with the Mexican government to try to address. What hap-
pened, what tragically happened two weeks ago—I think poten-
tially has changed the factual situation that we have to confront
and may require a different policy.

DEA—COLOMBIA BEST PRACTICES

Mr. WoLF. Have you looked at the success in the Colombian situ-
ation, the DEA and try to replicate that in the country of Mexico?
Are there any similarities that this was successful because of this,
this and this? And therefore, if we applied it, because 34,000 or
35,000 individuals have been killed in Mexico, and I am sure every
family down there lives in fear. Have you—has anyone looked at
what was done in Colombia with regard to the DEA and the com-
parable training and different things like that?

Attorney General HOLDER. Yes, we have. In fact, that is one of
the templates that we try to use, given the success we encountered
over a long period of time, and it was not easy. But given the suc-
cess that we ultimately achieved in Colombia, we have tried to see
if there are lessons that we learned there that we can apply in
Mexico. We have tried to do that through a variety of means,
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through the way in which we deployed our people through the
Merida initiative and the ways in which aid goes to Mexico. We
have talked about and we have examined and shared with our
Mexican counterparts what occurred in Colombia.

Mr. WorF. Have there been any meetings between DEA and
Mexico and Colombia, perhaps down in Colombia to show what was
done and what worked and what didn’t work?

Attorney General HOLDER. I am not sure if there had been meet-
ings in Colombia, but I know that certainly the lessons that we
learned and the experiences that we had in Colombia, certainly
have been shared with our Mexican counterparts. There have been
briefings in that regard of which I am aware.

Mr. WoLF. Mr. Fattah.

Mr. FATTAH. I am going to yield to Congressman Schiff.

Mr. ScHIFF. Thank you, Mr. Chairman.

VOTING RIGHTS ENFORCEMENT

I didn’t want to interrupt earlier in the discussion of the New
Black Panther issue, but I did want to make a brief comment on
it. And I will be economical in my comments. I know it has been
a long morning for you. But having spent part of this weekend vis-
iting the Martin Luther King Museum in Atlanta, I am struck by
the incongruous nature of this whole discussion.

One of the things I found most kind of shocking about the exhib-
its I saw there was the long list of laws in the 50 States that were
discriminating against Americans based on their ethnicity, denying
them their ability to vote, denying them their ability to enjoy all
the other attributes of citizenship. And to look at that history and
then consider the discussion we have been having to me seems a
little shocking in its disproportionality.

It seems to me the commission investigation has been highly po-
liticized, and my colleague, Mr. Fattah, read the vice chair’s state-
ments. I also would like to read briefly from a couple of the other
commissioners, Arlan Melendez and Michael Yaki and ask that
their statement also be included in the record.

[The information follows:]
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Commissioner Statements L 177

Commissioner Arlan Melendez and Commissioner Michael Yaki
Regarding

Race-Neutral Enforcement of the Law?
Department of Justice and the New Black Panther Party
An Interim Report

December 12, 20610

INTRODUCTION:

The Commission’s investigation into, and this Report concerning, the New Black Panther
Party (“NBPP”) have been a tremendous waste of scarce government resources. They have
wasted our own resources at the Commission’ but those of the Department of Justice as well.
In addition to squandering time, money and attention, the majority has further squandered the
reputation of the United States Commission on Civil nghts as it spent more than a year on
an Ahab-like quest to hobble the Obama Administration” and to attempt to rehabilitate the
disgraced record of the previous Administration’s Department of Justice.

Our dissent does not attempt to make definitive claims about the motives or actions of the
United States Department of Justice (“Department”) past or present. We have no special
insight into the hearts or minds of the people working at the Department. Where we differ
from our colleagues is that we did not enter into this investigation having already made up
our minds that there was wrong-doing by the Department. Therefore, we did not interpret all
evidence in light of any foregone conclusions or ignore any evidence that flatly contradicted
any conclusions.

We cannot prove, and do not bother to try to prove, that the Obama Administration is not
rife with covert NBPP sympathizers. Since there are reasonable explanations for the
Department’s actions, we do not feel the need to adopt bizarre explanatmns that envision the
Obama Administration doing favors for a black-supremacist group.’ It will suffice for us to
detail and explain the short-comings with the original case, as well as short-comings in how
the case and the broader issue of civil rights enforcement were discussed in the Commission
hearings and in this Report. It is in this light that our comments such as, “X should have been
called as a witness,” should be read. Since we did not approve of the investigation at all, we

'Ryan . Reilly, Conservative Civil Rights Commission Spent $173K Exclusively On Black Panther Query,
TPMMUCKRAKER, Oct. 25, 2010. The figure cited in the article underestimated the cost to the Commission on
account of Commissioner and Commissioner Assistant salaries not being included.

? Ben Smith, 4 Conservative Dismisses Right-wing Black Panther 'Fantasies’, POLITICO, Jul 19, 2010, (“My
fellow conservatives on the commission had this wild notion they could bring Eric Holder down and really
damage the president.”) available at http.//'www palitico.com/news/stories/0710/3986 Lhtinl

’}. Christian Adams, Pigford and New Black Panthers: Friends at DOJ, Dec. 2, 2010, (*Did Perrelli’s zeal to
have the case dismissed have anything to do with the New Black Panther’s endorsement of candidate Obama
during the primaries?”) available at
httpi/fbiggovernment.convicadams/2010/12/02/pigford-and-new-black-panthers- friends-at-doj/
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would rather that no witnesses had been called. However, since an investigation was going to
be done over our objections, it should have been done in a fair. thorough, and impartial
manner.

Our dissent should also not be read as a defense of the NBPP. The NBPP is a hate group
whose views are as ugly as they are outlandish. We would not even bother to include this
disclaimer were it not for the fact that a good deal of this Report relies on sources who
maintain absurd beliefs in the out-sized significance and influence® of what is in reality a tiny
fringe group. Among the many ironies surrounding this NBPP hullabaloo is the fact that the
NBPP’s exaggerated sense of its own importance (or menace) and its conspiracy theory
mentality is matched (or even exceeded) by the Commission’s majority and its ideological
allies in the news media and in government. A further irony is the fact that, but for the
constant promotion of this partisan investigation by FOX News and the USCCR, the NBPP
might well have vanished into even further obscurity these last two years. We must posit that
the USCCR majority has given the NBPP more media attention than it ever could have
garnered or purchased on its own.

I. The Philadelphia Incident
Byman & Fischetti

Despite the presence of a videographer and multiple eye-witnesses, the details of what
actually took place at the polling place at 1221 Fairmont Street in Philadelphia on Election
Day 2008 remain unclear to this day. The original Justification Memo (“J Memo”) sketches
out a rough account of the events. Roving Republican poll monitor Wayne Byman was
apparently the first person to note the presence of the NBPP members outside the polling
place.’ The J Memo suggests that Mr. Byman did not speak to the NBPP members, but
merely reported their presence to another Republican poll watcher, Joe Fischetti.®

We were unable to question Mr. Byman about his experiences on Election Day 2008
because he was neither deposed nor called as a witness at a Commission hearing. We believe
this to be at odds with the Report’s claim that, “[t}he Commission attempted to interview and
take the deposition of as many people as it could locate who were identified as having been

“Christian Adams “Friends in High Places” hitp:/biggovernment.com/icadams/2010/ 12/02/pigford-and-new-
black-panthers-friends-at-doi/
*12-22-08 J Memo, p. 5.

® In his questioning of Larry Counts, General Counsel Blackwood mentions a conversation he, Mr. Blackwood,
may have had with Mr. Byman, in which the latter claims to have spoken to Mr. Counts. Larry Counts
Deposition, p. 18. In a series of email exchanges prior to the drafting of the J. Memo, Christian Adams
expresses the importance to the case of finding an African-American poll-worker who was harassed, as well as
his inability to find any. He mentions believing that he thought he knew someone who was an African-
American Republican who had been harassed by the NBPP, but having interviewed that person he was
mistaken. 1t seems likely that the person Mr. Adams spoke to was Wayne Byman. See, DoJ Doc. Request #29,
p- 144-45. ("Under the Statute, a black poll watcher for you being abused or insulted is critical, and thus far, |
don't have one. I thought it was [redacted], but we interviewed him and it wasn't.") Since we have no record of
any conversations with Mr. Byman and the account of his contact with the Counts is at odds with both the Mr.
Adams’s e-mails, the J. Memo’s account and Mr. Counts’s sworn staternent, we can only repeat that it is
unfortunate that the Commission did not see fit to call Mr. Byman as a witness.
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at the polling site.”” Unfortunately, Mr. Byman was not the only person who was clearly
identified as having been at the polling site whom the Commission failed to use as a witness
for this Report.

The J Memo notes that Joe Fischetti was the next Republican poll watcher to arrive on
the scene.® According to the J. Memo Mr. Fischetti saw the Panthers and also spoke to Larry
and Angela Counts, whom he identified as Republican poll watchers. According to the J
Memo, the Countses expressed their fear of the Panthers to Mr. Fischetti. Also according to
the J Memo, Mr. Fischetti claimed that the Countses were hiding inside the polling place out
of fear of the Panthers.

We cannot confirm whether the J Memo accurately reflects Mr. Fischetti’s account or
even whether Mr. Fischetti’s account accurately reflects the events that took place. This is
because the Commission also failed to depose Mr. Fischetti or call him as a witness to one of
the Commission hearings. The J Memo merely states in a cursory manner that Justice
Department employees subsequently questioned the Counts and that the answers given in this
subsequent interview corroborated Mr. Fischetti’s account. As this Report notes, the account
of events in the J Memo differs sharply with the account of events described in the
Commission’s depositions of Mr. and Mrs. Counts.’

Angela & Larry Counts

This Report infers that the discrepancy between the J Memo’s account and the sworn
statements that the Counts made to the Commission were due to the Countses' persisting fear
of the NBPP. We cannot say whether this is the case or not. We wish only to note other
outstanding issues regarding the differing stories about the Counts” experiences on Election
Day.

The first issue is that the DoJ employees who interviewed the Countses, J. Christian
Adams and Spencer Fischer, failed to learn that the Countses were not actually Republicans,
but were in fact registered Democrats.'® Their purpose for working as poll watchers for the
Republicans was not political or ideological, but rather that it was an easy job for which each
would be paid $200 (plus some free meals) for remaining inside the polling place for the
entire day. The failure on the part of the litigation team to uncover this very basic and
significant fact about Mr. and Mrs. Counts is perhaps the result of the rushed nature of the
trial team’s investigation, which we will discuss at greater length later. Furthermore, the
actual Party status of Mr. and Mrs. Counts raises doubts about the narrative that the trial team
and some of its witnesses provided.”

’ Report, p. 11.

¥ 12-22-08 J. Memo, p. 5.

° Report, p. 10-11.

' Angela Counts Deposition, p. 4; Larry Counts Deposition, p. 5-6.

' In the exchange of emails noted above, Mr. Adams repeatedly stresses how crucial it was for him 1o
substantiate rumors that the NBPP harassed a Republican poll worker or workers and called him/ther “race
traitor(s).” See, supra note 6 ("Under the Statute, a black poll watcher for you [Mike Roman, a Republican
political consultant] being abused or insulted is critical, and thus far, I don't have one") The vagueness in the
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Another is issue is how, when, or even whether, the NBPP might have had contact
with the Countses. In none of the documents available to the Commission is a time of arrival
for the NBPP members even proposed (much less confirmed).'? According to Mrs. Counts'
deposition, she and her husband arrived at 6:00 a.m. and no one, was at the polls, including
the NBPP members.'® The Countses testified that from that point on, until the end of the day,
they remained inside the building. No witness has reported seeing the Countses outside of the
building, nor did any witness allege that either of the NBPP members entered the polling
place.

While it is true that some witnesses have alleged that the Countses were frightened by
the NBPP members, none of these witnesses have provided an account of when and how the
Countses supposedly were threatened. The J Memo’s account of the interview of the
Countses does not make it clear whether the Countses theoretically were afraid of the NBPP
because they themselves were threatened by the NBPP members, or whether they were
concerned about the alleged threat of white supremacists, or whether they thought that the
NBPP members might cause some sort of disturbance into which the Countses might be
inadvertently drawn. Inasmuch as the Dol interviewers were convinced that the Countses
were Republicans (or were desperate for them to be Republicans), and so failed to establish
that the two were actually Democrats, it is also appropriate to note that the interviewers also
failed to correctly establish, what, if anything, transpired between the Countses and the
NBPP and what the former might have been concerned about on Election Day.

The J Memo mentions that Mrs. Counts had wondered whether someone might
“bomb the place.”"* It is somewhat difficult to understand where this idea of bombing the
place might have come from. Despite their violent rhetoric and penchant for displaying
weapons in public, it is difficult to conceive that anyone would think that the NBPP had an
interest in bombing a building or a polling place in an overwhelmingly African-American
neighborhood. Perhaps the mention of a bombing was somehow associated with the rumored
white supremacists whom the NBPP claim were at, or were going to be at, the polling place.
However improbable the claim was that white supremacists were going to show up at the
Fairmount St. polling place might be, there is at least an internal logic (and historical
precedent) for a fear that white-supremacists might target groups of African-Americans with
explosives, as opposed to black-supremacists doing so.

Lastly, no account has been provided as to how the NBPP members supposedly
concluded that the Countses were either Republicans or were at least working for the
Republican Party, if in fact they had contact with the Countses at ali. Some have argued that
the NBPP was attempting to bully those whom they “apparently believed did not share their

chronology and what was said to whom (if anything), is only marginally resolved in the J. Memo that prepared
shortly thereafter the noted email exchange.

" In DoJ Doc. Request #3, p. 6, the police incident report lists 10:40am as the time the officers intervened at the
Fairmount St. polling place.

> Angela Counts Deposition, p. 6-7.

" § Memo, p. 6.
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preferences politically.”'® It is not clear how this motive on the part of the NBPP was
ascertained or how members of the NBPP would act, or did act, on this motive.

This is especially true in light of the fact that NBPP is a radical political organization
and that some of its members—including Minister King Samir Shabazz—believe that
President Barack Obama is "a puppet on a string™"'® If Mr. Shabazz believed that then-
Senator Obama was going to be “the next slave master,”” what bearing would this have on
Mr. Shabazz’s alleged efforts to intimidate Republican poll-workers? The explanation
seemingly embraced by the trial team was that the Countses were Republicans and the NBPP
members were Democrats. Unfortunately for the majority, this explanation is at odds with the
facts. Perhaps, had the trial team investigated the case more thoroughly, it would have
avoided these erroneous conclusions.

Mauro, Hill & Bull

At some point after Mr. Fischetti left the polling place, Mike Mauro and Chris Hill
arrived at the Fairmount St, Polling Place.'® The record is ambiguous as to the order of events
which took place after the men’s arrival on the scene. The declarations which these men
provided the trial team make no mention of people whom they believed to be voters stopping
in front of or turning away from the polling place.”® As a result, it is difficult to establish
whether these alleged would-be voters were noticed and spoken to by Mr. Mauro and Mr.
Hill either before or after Mr. Hill confronted the NBPP members and entered the polling
place.

It is unclear why none of the declarations concerning alleged voter intimidation by
the NBPP make any mention of the people whom Mr. Mauro and Mr. Hill claim to have seen
be intimidated by the NBPP presence. The ] Memo mentions that Mr. Mauro and Harry
Lewis observed people they assumed to be voters stop before entering the polling place.*’ No
mention of Mr. Hill’s*' or Bartle Bull’s™ similar stories are mentioned in the J Memo. The
absence of these additional allegations of instances of intimidation is puzzling. In crafting a

"% DoJ Doc. Request #23, p. 10. (Declaration of Bartle Bull), Mr. Bull, in his declaration, states that the views of
the NBPP members were “made apparent by the uniform” that the two were wearing, Inasmuch as Mr, Bull
seems to have read an endorsement of Candidate Obama, for instance, into the uniform of King Samir Shabazz,
it would seem the message the uniforms were meant to convey (if any) was ambiguous. The J. Memo also
attributes to the NBPP members a desire to intimidate voters into supporting their preferred candidate. J. Memo,
p. 11
'S See generally, the Anti-Defamation League’s account of the NBPP:
%#p:;"/www,adl‘org/main Extremism/new_black panther_party.htm?Multi_page sections=sHeading S

Id.
*® They were accompanied by an additional attorney-poll watcher, probably named Justin Myers. J. Memo, p. 6.
For reasons undisclosed to me/us, Mr. Myers was not called to testify at our hearing, despite the fact that he was
identified as an eye-witness on the scene. Another attorney-poll watcher named Harry Lewis was also on the
scene. It may have been Mr. Lewis who had arrived with Hill & Mauro, and Mr. Myers arrived with
videographer Stephen Robert Morse—or Morse may have arrived with a different man. The record is not clear
and neither the J. Memo nor the Commission’s investigation bothered to clarify.
*® 8ee DoJ Document Request #23, p. 6-12.
%}, Memo, p. 6. ;
2 4/23/2010 Hearing, p.97-99.
214, p.99.
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justification for a voter intimidation case, one would think that including every credible
witness statement concerning intimidated voters would strengthen the argument. Perhaps the
absence was due to concerns about the credibility of some of the claims, or perhaps it might
simply be due to the trial team having failed to ask all the witnesses about supposedly-
intimidated voters as it moved in undue haste to put to the case together.

Also unclear from the record is what happened between Mr. Hill and the NBPP
members. In his declaration,® Mr. Hill states:

When I attempted to exercise my rights as a credentialed poll watcher, and
enter the polling place, the two men formed ranks and attempted to impair my
entrance into the polling place. They formed ranks by standing in such a way
to make them a significant obstacle to my entrance . . . . I was forced to avoid
their formation in order to enter the polling location. I did not make physical
contact with either of them.

In the first segment of the video shot by Stephen Robert Morse, the two men do appear to be
standing close together, although it would be a stretch of the imagination (or a lack of
familiarity with military formations) to claim that they were in any sort of “formation”—at
least at the time the video had recorded.

This account of the NBPP “forming ranks” and thereby forcing Mr. Hill to go around
them, even if credible, is at odds with the account that he provided to FOX News’s Rick
Leventhal® as well as the account that he provided to the Commission: “[H]e and Mr.
Jackson attempted to close ranks. I went straight between them through the door to find our
poil watcher.”** At a later point in the hearing, Mr. Hill describes his encounter with the
NBPP thusly, “Not on my watch, ma'am. I was standing there. I saw these guys. They
attempted to intimidate me. I'm Army Infantry. [ don't intimidate,”?®

It is impossible to determine, based on our scanty and gap-laden record, whether Mr,
Shabazz was immediately hostile to Mr. Hill and others, or whether Mr. Shabazz’s invectives
came as a result of Mr. Hill walking in between Mr. Shabazz and Mr. Jackson while the two
NBPP members were standing “shoulder to shoulder, or close to shoulder to shoulder.” ¥’
Mr. Hill stated that his encounter with the NBPP, in Mr. Hill’s words, “got my Irish up.”?
The timing of events is, of course, important, since any instances of would-be voters pausing
or turning away from the polls might have been a result of Mr. Hill storming between the

 See DoJ Document Request #23, p. 7.

* hitpy/iwww.youtube.com/watch?v=04b 78 WMP4& feature=related (“As I walked up they closed ranks next
to each other—you know, I'm an Army veteran. That doesn't scare me——So | walked directly in between them
and went inside.”) Mr. Hill goes on to tell Mr. Leventhal that after he left the building, Mr. Shabazz turned to
Mr, Hill and said, “We’re tired of white supremacy.” Considering Mr. Hill's confrontational tactics, this remark
by Mr. Shabazz might have been based less on a generalized hatred of white people and more in response to Mr.
Hill’s provocations.”

% 4/23/2010 Hearing Transcript, p. 47.

%1, p. 98.

71d, p. 33,

#1d,p. 109
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NBPP members and the resulting fracas that ensued. Mr. Hill himself mentioned that the
unidentified female poll watcher in the video claimed that it was Mr. Hill, and not the NBPP,
that was intimidating voters.”

Unfortunately, the videographer, Mr. Morse, was not yet present on the scene in time
to record any of the Republican poll watchers’ interactions with the NBPP or with members
of the public. The only video footage that the Commission received that is not publicly
available, and that records the actions of Republican poll watchers, comes from a longer
version of the video that shows the police arriving at Fairmount Street.* In the video edited
and released by Election Journal, the police arrive, they approach the NBPP members, and
then they order them to step away from the polling place. The video fades as the police
officers and the NBPP members walk over to the police car.

The longer cut of the video was given to the Commission as part of its document
requests from Dol. In the video, the cell phone camera continues recording after the police
begin to walk the NBPP members to their police car. Mr. Morse tries to follow the police, but
almost immediately one of the officers turns to the camera and points while saying, “You
stay over there.” Someone off-screen, to Mr. Morse’s left, says, “I got him, I got him,” to the
police officer. Someone then, seemingly Mr. Hill (although the audio is poor and the voice is
coming off-screen) says, “Put it [the camera] down. You’ve got enough.” The screen begins
to shake, and to Mr. Morse’s right, Bartle Bull is heard to shout, “Don’t you threaten him
with your hands. You’re threatening him.”

At this point the person to the left says, “Put the phone away.” Mr. Bull, shouting
even louder than before, says, “Don’t you use your hands!” At this point, the person seems to
have tried to'grab Mr. Morse’s arm or phone as the image on the screen moves erratically and
Mr. Morse excitedly or fearfully exclaims, “I’'m a [expletive] professional videographer. 1
was paid [unintelligible] to come from L.A. today.”

The person to Mr. Morse’s left seems to back away a bit and one can now see his arm
and part of his shirt, which resemble the shirt that Mr. Hill is wearing earlier in the same
video. The person who seems to be Mr. Hill says, “That’s enough, you’re gonna cause us
more issues.” To which Mr. Morse replies, “No I'm not!”

At this point, there is much cross-talk between the three of them. Also, at least two
other voices from off-screen. Someone says, “We're on the same team.” Mr. Morse says, “I
work for Joe.” One or two speakers are continuing to tell Mr, Morse to stop recording. One
of them says, “You're [expletive] up the story. Don’t [expletive] up the story.” Shortly
thereafter, Mr. Morse says to his interlocutors, “You guys are lawyers, I’m a videographer.”

#1d., p. 53 (“And all I heard her say was, ‘The white guys in suits are trying to stop people from voting.”). In
the video footage that records the police arrival, the same woman can be heard saying to the police with regards
to the NBPP members, “They’re not stopping anybody.” Available at
http:/fwww.youtube.com/user/ElectionJournaliip/f/4/IFQKni0o XYY

* 4/16/10 DoJ Documents, Bates No. 0002177. For reasons never shared with us, this polling place video was
not screened as part of the video evidence presented at the first NBPP Hearing, despite the fact that several
witness were featured in the video.
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To which Mr. Hill responds, “And I'm the ...” at which point he plays a brief recording of a
bugle reveille. After a few more seconds, the clip ends.

Bartle Bull

As mentioned above, Mr. Bull’s declaration makes no mention of his seeing people
whom he thought were voters turning away at the sight of the NBPP members. The reason
for this omission, as with the same omission in all of the other declarations, is unspecified in
the record and unfortunately remains unclear.

As with Christopher Coates' testimony in this matter, much has been discussed both
in the news media and in this Report concerning Mr. Bull’s history of association with
liberals and liberal causes. Particular emphasis has been given to Mr. Bull’s time
campaigning in Mississippi during the latter days of Jim Crow. In light of his experience, we
are troubled by Mr. Bull’s characterization of the 2008 Philadelphia incident as being worse
than anything he had ever seen in Mississippi in the 1960s,’!

Even if the NBPP actions in 2008 had lived up to the claims of the DoJ trial team,
they would still be negligible when compared to the persistent fear and intimidation that
millions of African-Americans endured for decades in the Deep South. Even if one were to
give a narrow reading to Mr. Bull’s claim, that is to say that he is comparing what he saw, in
person, with his own eyes,” in Philadelphia, Pennsylvania, to what he saw in Midnight,
Mississippi, the comparison still falls short. As Mr. Bull noted, in Midnight, Mississippi,
white supremacists had left nooses hanging from trees and Mr. Bull had required that the
vote be stopped until the nooses were removed.

Additionally, Mr. Bull claimed that the NBPP uniforms had a clear and obvious link
to the Fascist uniforms of the 1930s that would be readily apparent to the viewer. Leaving
aside the fact that it is far from clear how many people in the contemporary United States
would immediately recognize the uniform of the Italian Fascist Party (as opposed to Klan
robes or even Nazi uniforms), in actuality, there is little in the NBPP uniform that even
resembiles the Italian Fascist outfit aside from the color of their respective shirts. A further
irony, of course, is that Jerry Jackson and Minister King Samir Shabazz are themselves not
even wearing exactly the same outfit.**

Lastly, there is great irony in Mr. Bull's having crossing paths with Mr. Shabazz on
Election Day 2008. Mr. Bull stated that his motive for visiting polling places in Philadelphia
in 2008 was a fear that hordes of fraudulent voters under the auspices of the Association of
Community Organizations for Reform Now® would be trying to steal an election for a man

*1 4/23/2010 Hearing Transcript, p. 116,

2, p. 117,

3 1d, p. 116,

** Mr. Jackson seems to be wearing a leather jacket while Mr. Shabazz appears to be wearing a jacket of a
different cut, made of some kind of synthetic material.

¥ 1d,p 123
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whom Mr. Bull refers to as “a hustler.”*® Mr. Shabazz, on the other hand, allegedly showed
up at the polis to ward off an equally questionable threat of Election Day disruption by
members of the Aryan Nation.

Stephen Robert Morse

Although the Commission screened the first of Mr. Morse’s videos that was hosted by
the website Election Journal, the Commission failed to screen all of footage in its possession
that Mr. Morse had recorded. The Commission also failed to depose Mr. Morse or to invite
him to testify at any of our multiple hearings. As Mr. Morse was obviously both present at
the polling place and readily identifiable, this omission is worth noting as further indication
of the majority's pre-investigation bias. Since then, much of the commentary around the
NBPP incident has pointed to the one minute of edited video as an almost seif-evident
display of poll-worker intimidation,’

Since this investigation—at least as initially conceived—was meant to focus upon the
alleged incidences of intimidation at the Fairmount Street polling place, we believe that it
might have been illuminating to ask Mr. Morse to compare the intimidation that he allegedly
experienced from Mr. Shabazz with the alleged intimidation, apparently at the hands of Chris
Hill, , witnessed by Bartle Bull in the video mentioned above. Such an inquiry might have
better clarified what key witnesses considered “intimidating behavior,” as well as who was in
fact engaging in the supposed intimidation. ’

I1. The Initial Investigation/Litigation

As Commissioner Yaki noted at the September 24™, 2010 hearing, the NBPP litigation
bears many signs of having been terribly rushed, especially as compared with other voting
rights cases.”® Communications between J. Christian Adams and Republican operatives
reveal that, less than two weeks before the creation of the J Memo, the trial could not
establish even a basic outline of the events that took in Philadelphia. The trial team had found
their desired defendants, but could not find any voters or poll workers who were reportedly
intimidated by them.

Ultimately, it seems that the account of the events that the trial team settled upon was
provided to them by Republican political consultant Mike Roman.>® On December 11,
2008—eleven days before the J Memo was issued--Mr. Roman offered to provide Mr.
Adams with a “definitive chronology” and informed Mr. Adams that he planned to "make

% Civil Rights Attorney on Accusations vs. DOJ, FOX News, Jul. 1, 2010, available at

http://video. foxnews. com/v/4267253/civil-rights-attorney-on-accusations-vs-doj/ (Mr. Bull raises the specter of
400,000 “ACORN voters” in this interview as well),

37 Despite the fact that Mr. Morse clearly fails to identify himself as a poll-watcher for the Republican Party,
and instead claims to merely be a student and concerned citizen. The other puzzling thing about Mr. Morse’s
situation is that although the J. Memo describes him as “scared to death,” of the Panthers, it was Mr. Morse who
confronted Mr. Shabazz (in broad daylight surrounded by poll observers with cell phones). J. Memo, p. 6.

* See, 9/24/2010 Hearing, p. 118-26.

* Mr. Roman is, among other things, the operator of the website that hosted Stephen Robert Morse’s NBPP

2
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contact with each [Republican voter in the precinct] to determine if they felt any intimidation
at the polling location.”® Mr. Adams described Mr. Roman’s offer to interview witnesses for
him as “fantastic.”™'

Mr. Adams concluded one of his emails to Mr. Roman with a comment noting that, if
correctly understood, might help to explain the thinking behind the hurried NBPP litigation.
Mr. Adams states, “A concern some have stated is that if something isn't done about the
panther deployment in 2008, then there is nothing to stop deployment of armed hate groups
at polls in future elections,”* There is ambiguity in the statement’s reference to 2008—does
it refer to the year of the incident or that “something” that needs to be done? Nonetheless, the
general tenor of Mr. Adams’s emails with Mr, Roman and others is that of haste. Therefore,
the latter interpretation is the more likely.

Regardless of the statement’s minor ambiguity regarding the date, it is the conclusion of
the statement that is most puzzling. Why is the NBPP litigation the only thing that will stop
armed hate groups from appearing at polls? Obviously, an injunction against the entire Party
might serve to deter NBPP members or even members of similar organizations from
appearing at polling places with weapons. Although, since presumably §11(b) is not going to
be repealed, it stands to reason that the choice to bring or not to bring one case does not
preclude future cases.”

The spirit that seems to be motivating this, “Now or never!” line seems to be the theory,
advanced by Bartle Bull to Megyn Kelly,** that there’s a slow-motion putsch going on in the
U.S. wherein community organizing groups, like the now-defunct ACORN, setup a
conspiracy involving hundreds of thousands of illegal voters, primarily in minority
neighbors. These hundreds of thousands of illegal voters carry out their conspiracy thanks to
the assistance of a nation-wide deployment of hundreds of Mussolini-inspired NBPP
members, this in turn earns them “friends in high places™ who ignore their conspiracy and
instead reward them with undeserved riches.*® This cycle was apparently supposed to

* Dol Doc. Request #29, p. 143,
“t1d., p. 141. In light of allegations—discussed at length below-—that the Department would allow local police
to have so much sway over the NBPP case, it is interesting that the Commissioners who were concerned about
gizxe local police’s role, did not question Mr. Adams about Mike Roman’s role in the case.

d

* For example as is noted in the Report, the Bush Administration did not bring a voter intimidation case against
a Minutemen militia member bearing a gun in Pima, AZ. That did not prevent the Bush Administration from
later bringing a voter intimidation case against the NBPP.
 Civil Rights Attorney on Accusations vs. DOJ, FOX News, Jul. 1, 2010, available at
http://video.foxnews.com/v/4267253/civil-rights-attorney-on-accusations-vs-doj/
* . Christian Adams, Pigford and New Black Panthers: Friends at DQJ, 12/2/2010.
http://biggovernment.com/icadams/2010/12/02/pigford-and-new-black-panthers-friends-at-doi/ Since leaving
the Department, Mr. Adams seems to have made a career out of promoting conspiracy theories about a nexus
between community organizers, the NBPP and the Obama Administration. He has done this both as a blogger
and as a lawyer for the King Street Patriots, see e.g., ar httpi//www.kingstreetpatriots org/king-street-invites-
doj-to-true-the-yote-poll-watcher-training, http//www kinpstrestpatriots. org/king-street-patriots-special-
meeting-august-9th, Tea Partiers: Minority Voting Drive Is The New Black Panther Party, Ryan J. Reilly,
October 20, 2010,
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continue on with increasing numbers of illegal voters added to the polls and increased wealth
given to them as rewards. The recent 2010 election cycle, that featured neither armed hate
groups at polling places nor ever- greater electoral success for Democrats and their supposed
allies, would seem to suggest that Mr. Bull’s and Mr. Adams’s theories may not be well-
founded.

We did not get an opportunity to question Mr. Adams about the J Memo or any other
matter, because the Commission majority scheduled his hearing during the week of the July
4™ holiday on very short-notice. And, as was the case with so many other seemingly-
important witnesses, Mr. Roman was also not called to testify before the Commission,

The J Memo

The J Memo is filled with errors and omissions which are most likely the result of its
hasty drafting and the biases of its authors. This can be seen on its first page when it
describes the NBPP as “a well organized and well known group.” It is true that today, thanks
to the efforts of FOX News and the Commission's majority, the NBPP is much better known
than it was before Election Day 2008. Presumably, the reason that the J Memo calls the
NBPP “well known” is in order to provide a pretense for the trial team's claim that voters
would have recognized Mr. Shabazz and Mr. Jackson as members of the NBPP (and thereby
immediately associate the two of them with disturbing NBPP beliefs—which are also not
terribly well-known). The truth is that most people—including the voters of Philadelphia, are
and were likely to share Larry Counts’s surprise that the Panthers had not long ago died
away.*® Without the immediate association of their clothing with certain ideas—as would be
the case with people in Klan robes or Nazi uniforms—one cannot claim that the NBPP non-
uniform, uniforms would be objectively intimidating.

As for being “well organized,” that too is a stretch. The J Memo makes much of the
militaristic nature of the NBPP— a characterization which this Report further repeats and
emphasizes. It is true that the NBPP fetishizes military rank and title, but that does not
instantly confer organization and discipline onto a %roup. Anybody can pin four stars onto his
collar. That does not transform him into a general.’

The best example of the lack of discipline and organization within the NBPP can be
found in the argument used to establish liability for the Party and its Chairman. Statements
were made by members of the NBPP, both before and after the election, of a plan to send

We find it both noteworthy and troubling that Mr. Adams should seek to associate himself with the
website Big Government, which traffics in deceptively edited videos, including one that purported to show an
Obama Administration official admitting that she discriminated against white people while carrying out her
duties. It was quickly discovered that in the Jonger, unedited version of the video, the official’s remarks make it
clear that she was speaking both of a period in time prior to her work in government and that the actions she
took were not discriminatory against white people. Brian Stelter, When Race Is the Issue, Misleading Coverage
Sets Off an Uproar, N.Y. TIMES, July 26, 2010, B1. Mr. Adams’s willingness to associate himself with people
who have a history of mendacious race-baiting severely undermines the credibility of his accounts of racial bias
at the Department.

“ Larry Counts Deposition, p.14.
7 Report, p. 34,
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NBPP members to polling places. The number of members who were alleged to be
“deployed” (to use the militaristic term favored by the J Memo) was three hundred or more.*
Aside from the two NBPP members present at the Fairmount Street polling place, there is no
record of any other NBPP members present at any polling place anywhere in the country.

8

If the NBPP is a hierarchical organization, and a command was given by its chairman
to several hundred of its members to “deploy” to polling stations around the country, and
only two “deployed,” that means that the chairman’s deployment had a 99% failure rate. That
does not sound “well organized.” It is interesting that the trial team and the Commission's
majority are willing, on the one hand, to conclude from the lack of evidence of white
supremacists at Fairmount Street that there were no white supremacists present, and yet, on
the other hand, the lack of an NBPP presence beyond the Fairmount Street polling place is
not grounds for concluding the NBPP did not have a national “deployment” plan. This
inconsistency underscores the inference that the majority knew what it wanted to believe
before it had the evidence to sustain such perceptions.

The simpler and truer explanation is that the NBPP and its chairman are prone to
making self-aggrandizing and self-promoting statements in order to get attention and to
impress the easily impressionable. The reality is that they are a marginal group of black-
separatists who could not manage to meet the membership standards of the Nation of Islam.
The disproportionate attention that has been paid to this group in the last year grossly
exceeds their importance. To treat them as a Menace to the Republic instead of racist
buffoons playing “army,” is to view them as they imagine themselves.

In addition to all of the ] Memo’s profusion of militaristic mischaracterizations of the
NBPP members,” ** the J Memo also badly inflates the evidence in the trial team’s
possession. Having failed to find any voter who claimed to have been intimidated, the trial
team resorted to the argument that all voters had in fact been intimidated—as any citizen
would be who had to “run a gauntlet of billy clubs in order to vote.”' Perhaps to leave room

4. Memo, p. 7.

“® In addition to the variations on “deploy,” (e.g. “not . . . deployed askew the entrance”) the J. Memo describes
the Panthers as “standing athwart,” “in formation” wearing a “well-recognized military-style uniform. J. Memo,
pp- 3, 10-11. These military characterizations of the NBPP seem to have been credulously adopted by Mr.
Adams from statements made by Chris Hill, just as Mr. Adams relied on Mr, Hill's attestation concerning the
significance of Mr. Shabazz’s lanyard. J. Memo, p. 3; 4-23-2010 Hearing, p. 47. The McElderry Memo, also
notes the Mr. Adams’s peculiar use of the word “deploy” in the injunctive relief. McElderry Memo, p. 5

* The J. Memo also inaccurately describes Mr. Jackson’s conversation with FOX News reporter Rick
Leventhal. The J. Memo states that Mr. Jackson told Mr. Leventhal that “no one had ever been at the polling
station with a baton." J. Memo, p. 4. When asked about the presence of the nightstick, Mr. Jackson says,
“Nobody here has a nightstick.” When challenged by Mr. Leventhal that there’s was a man with a nightstick,
Mr. Jackson makes clear that he was only speaking in the present tense, saying, “I don’t care about what *was.’
[’m talking about what “is,™ Although this is a minor point, the fact that the J. Memo cannot even accurately
manage to paraphrase a simple conversation casts doubt on its thoroughness in other places. An example of this
is the failure to distinguish the armed, epithet-spewing Mr. Shabazz from the silent, unarmed Mr. Jackson.
Instead they are described as “armed, uniformed men . . . making racial slurs.” J. Memo, p. 12. As discussed
further below, the failure of the trial team to consistently and accurately characterize the two men in their
writing might be a partial explanation as to why they found it shocking that upon review other lawyers saw fit to
distinguish Mr. Shabazz from Mr, Jackson.

311, Memo, p. 11,
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for the possibility that there had been voters who were harassed by Mr. Shabazz (despite the
lack of evidence to that effect), the memo states, “Many of the threatening actions and
statements by the NBPP members were specifically directed at poll watchers.”?

None of the witnesses who testified before the Commission and who were in
Philadelphia on Election Day have claimed to have witnessed the NBPP members say
anything, threatening or not, to any voter, of any race. The only Commission witness to have
made such a claim was the Department's former Voting Section Chief, Christopher Coates.
Mr. Coates testified, “They were hurling racial slurs, including to white voters, ‘How do you
think you're going to feel with a black man ruling over you?’ at the voters.”*® These
assertions are puzzling since they are at odds with all available evidence. The fact that Mr.
Coates believes white voters were the target of racial slurs hurled by both of the NBPP
members—despite the absence of evidence to this effect—might help to explain his anger at
the Department’s decision to drop its case against Jerry Jackson and his angry outburst
against Steve Rosenbaum.™*

The Default

There is little to say about the default other than to note in passing that the Report
finds it “particularly curious™ that the NBPP failed to respond to the Department’s lawsuit

21d., p. 12 (emphasis added), Note, the quoted passage attributes threatening actions and statements to both
men. We do not dispute that Mr. Shabazz directed statements toward poll-watcher Hill, for example,, we simply
wish to note that the evidence available only supports the claim that statement were only directed toward poli-
watchers, and only by Mr. Shabazz.

2 9/24/2010 Hearing, p. 57.

547/6/2010 Hearing, p. 30. There seems to be a pattern of Mr. Coates' projection and supposed recollection of
instances of white victimization. Mr. Coates claims that Robert Kengle said to him, “Can you believe we are
being sent down to Mississippi to help a bunch of white people?” 1d., p. 105. Mr. Kengle, in an sworn
declaration sent to the Commission, denies that he said, “to help a bunch of white people.” Kengle Declaration,
p. 1. Mr. Kengle provides context for his comment to Mr. Coates, namely that there were many other potential
cases which Mr. Schlozman and Mr. von Spakovsky were ignoring which Mr. Kengle believed were of
relatively greater significance than the Ike Brown case. The race of the people involved was not what was of
issue. Apparently Mr. Coates, like Mr. Adams, believes that race is always at issue in these decisions and any
facially-justified explanations are mere pretense. Report, p.76 (“Adams testified: ‘ There was outrage that was
pervasive that the laws would be used against the original beneficiaries of the civil rights laws. Some people
said ‘we don’t have the resources to do this. We should be spending our money elsewhere.” And that was how
they would cloak some of these arguments.”)

Unlike Mr. Adams however, Mr. Coates seems to believe he hears what Mr. Adams believes is only
implied. For instance, concerning Julic Fernandes’s alleged comment concerning “traditional civil rights,” Mr.
Adams describes her statement this way: “we were in the business of doing traditional civil rights work, and, of
course, everybody knows what that means.” 7/6/2010 Hearing, p. 62. In Mr. Adams' recollection, there was a
meaning to Ms. Fernandes’s statement which everyone understood (even if, like Mr. Adams, they disagreed
with the implication), but it was subtext. In Mr. Coates’s recollection, however, Ms. Fernandes explicitly told
the audience what Mr. Adams said she only implied: “My recollection is that she used the term “traditional
types’ of Section 2 cases and that she used the term “political equality for racial and language minority
groups.”” 9/24/2010 Hearing, p. 146.

It strikes us as unusual that Mr. Adams would say, “everyone knows what that means” in a case where
Ms. Fernandes explicitly said what he thinks she implied. Had she explicitly proved Mr. Adams conjecture, no
doubt he would have quoted her as having done so. Of course, the Commission was given the opportunity to ask
Ms. Fernandes what she said. 11-12-10 Letter to Blackwood. However, the majority dectined the Department's
offer to allow Ms. Fernandes and others to come before the Commission, 11-15-10 Letter to Hunt.
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despite the fact that Jerry Jackson and King Samir Shabazz were represented by a lawyer and
Malik Zulu Shabazz is himself an attorney.” Based on the Commission’s own unfortunate
legal experience with Malik Zulu Shabazz and the ultimate non-responsiveness of the person
purporting to have been representing the other two NBPP members, “disappointingly
consistent” would seem to be a more accurate description of the phenomenon.

[11. The Decision to Review

Members of the trial team and others claim that the Department's decision to review
and reverse course in the NBPP litigation was unjustifiable and therefore based on
impermissible motives and biases, Obviously, even if the review and reversal were
completely justified—and we believe they were—it is impossible to prove conclusively that
facially-justified actions were not taken for hidden impermissible motives. Because the stated
justification for the Commission’s investigation of the NBPP litigation was allegedly to look
for an explanation for the review and reversal in the NBPP litigation (since the Commission’s
majority apparently found it inexplicable), it seems to us that offering a plausible account of
the review and reversal is sufficient to satisfy what the Commission claimed it was interested
in investigating.

The Obligation in Cases of Default

Critics of the Obama Administration inaccurately, yet loudly, claim that the
Department had aiready “won” the case against the NBPP because the latter failed to respond
to the suit, and that all that was left was to move for a default judgment against them, As
made clear by the Assistant United States Attorney General (“AAG”) Tom Perez however,
the Department was under a greater and a continuing obligation:

Although none of the defendants responded to the complaint, that did not
absolve the Department of its legal and ethical obligations to ensure that any
relief sought was consistent with the law and supported by the evidence. The
entry of a default judgment is not automatic, and the Pennsylvania Bar Rules
impart a clear duty of candor and honesty in any legal proceeding; those
duties are only heightened in the type of ex parte hearing that occurred in this
matter. See Pa. RPC 3.3(d). At the remedial stage, as with the lability stage,
the Department remains obliged to ensure that the request for relief is
supported by the evidence and the law. In discharging its obligations in that
regard, the Department considered not only the allegations in the complaint,
but also the evidence collected by the Department both before and after the
filing of the complaint.”®

** Report, p.22, 40. Malik Zulu Shabazz seems to have an idiosyncratic view of his legal profession. He styles
himself an “Attorney at War,” Id., p. 129, and he also claims the title “Doctor” on account of possessing a
“doctorate in jurisprudence” (i.e. a J.D.). See, The Strategy Room (Fox News Internet broadcast Nov. 7, 2009),
available ar btp://video. foxnews.com/v/3917372/dr-malik -shabazz. :

% Perez Statement, 5/14/2010. p. 5.
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As we will discuss at greater length below, the Report contains many
omissions and mischaracterizations of AAG Perez’s statements to the Commission.
The Report portrays the Department’s internally mmated Objectlons review and
subsequent handling of the NBPP default as mysterious.”” AAG Perez’s written
statement provides many answers to questions regarding the objections, review and
subsequent handling of the NBPP litigation. Despite the fact that AAG Perez provides
answers to questions the Report purports an interest in, the Report does not cite AAG
Perez’s explanation. These omissions are telling. So long as the Commission’s
majority is willing to pretend that no answers have been offered, it can continue
asserting that the Department is refusing to answer its questions.

Concerns about the Case

As has been noted above in our dissent and at the September hearing by
Commissioner Yaki, the investigation and litigation concerning the Philadelphia incident
proceeded much more rapidly than was typical of the Department’s voting rights cases. This
produced reasonable grounds for concern, as the development and analysis of fact and law
might well have been cursory.”® Added to that, as AAG Perez noted, the lmgat:on was ex
parte due to the NBPP non-responsiveness. Without active defense counsel examining the
government’s case, errors or omissions concerning fact or law—which might be more
common than is typical due to the relative hastiness of the investigation and litigation—
might go undiscovered. Lastly, due to the cxtraordmary politicization of the Civil Rights
Division during the Bush Administration,” the long-time vetéran career staff who were the
acting-heads of the Dmsmn were properly suspicious of those hired or promoted during that
period of politicization.® This is especially true of Christopher Coates, who was considered a

%7 Report. p. 17.
%8 The best example of the legal inadequacy of the ] Memo is that it makes no mention of possible First
Amendment concerns. The McElderry Memo supports our contention that the J. Memo inadequately addressed
serious questions concerning Party/Chairman liability and defenses arising from the First Amendment. We
differ from the McElderry analysis only in that we believe it takes certain presumptions of the trial team for
granted and as a result, draw the wrong conclusions. We shall discuss this further below.,
% See generally; An Investigation of Allegations of Politicized Hiring in the Department of Justice Honors
Program and Summer Law Intern Program, June 24, 2008, available at
f. An Investigation of Allegations of Politicized Hiring by
{ the Attorney General, July 28, 2008, available ar
http /iwww.justice.gov/oig/special/s0807/final.pdf; An Investigation into the Removal of Nine U.S. Attoreys
m 2006, Sept. 2008, available at hitp://www justice.gov/oig/special/s0809a/final.pdf

% The Report’s section discussing the Vacancies Reform Act serves no useful purpose in the Report—other
than to provide a legal patina for the obviously, intentionally ambiguous references to “actions of Dol political
appointees.” Report, p. 37-38. See e.g. Jennifer Rubin, Friends in High Places, WEEKLY STANDARD, June
12, 2010, available at
https://www.weeklystandard. com/articles/friends-high-places. Rhetorically, “political appointees” is meant to
connote high-ranking officials and perhaps suggest a political influence, while not having to commit to
providing evidence regarding any particular official or level in the Department hierarchy.

Similarly, there was a bizarre focus in this investigation on whether there was an exercise of executive
privilege and if so, who invoked the privilege. See, Report, p. 73-75. Since the invocation of executive privilege
is a rare thing, there should not be a presumption that the privilege has been invoked and a burden on the
Executive to affirmatively note when it is not invoking the privilege. This investigation—presumably since it
aimed to “bring Eric Holder down” was strangely focused on this privilege that would require involvement from
high-ranking officials or the President himself. Since the investigation presumed these officials involvement,
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“true member of the team” by one of the people most closely associated with the
politicization of that period.®'

The Report attempts to portray and explain away the objections raised against the
NBPP. Since we do not believe the Report’s treatment of these objections are adequate to
satisfy them, we shall explain how the Report—and the Department memoranda it relies
upon—are flawed.

First Amendment

Where the remedial memo errs in its treatment of First Amendment issues is in its
presumption that the attire worn by the two NBPP members was the “recognizable uniform
of a hate group.”® As discussed above, neither the NBPP itself nor its varied garb was
common knowledge during the 2008 election. As a result, the mere fact that either NBPP
member was dressed the way he was did not amount to an objective case of intimidation (and
thereby avoid falling under the protection of the First Amendment).

Steve Rosenbaum seems to be of this opinion because (as noted in the McElderry
Memo, the Front Office, "does 'not seek to enjoin the wearing of the NBPP uniform at the
polls."® This is an important point that the Report omits. The Report merely states that the
Remedial and McElderry memos argue, “First Amendment concerns could be successfully
addressed and would not preclude a default judgment.” The McElderry Memo is operating on
the assumption that the injunctive relief is no longer going to look like it originally did, that
is to say, the Department is no longer going to ask to enjoin members of the NBPP from
merely appearing at a polling place in uniform.*

The analysis that Ms. McElderry then pursues concerning First Amendment issues
related to enjoining the wearing of uniforms is premised on there being a weapon present in
addition to the uniform. She concludes that the question needs further study, but that an

there seems to have been a presumption that they would have invoked the privilege that only they could have
invoked. This seems entirely backward. See supra note 2.

% 9/24/2010 Hearing, p. 143-44. (Commissioner Yaki, quoting Bradley Schlozman). Mr.-Coates, in turn, said
that he considers Mr, Schlozman a friend. 1d, p. 145.

 Remedial Memo, p. 3. As noted by the Southern Poverty Law Center’s report on the NBPP, members of the
original Black Panther Party are upset with the NBPP’s appropriation of their Black Panther name and symbol.
See, hitp://www.splcenter.org/get-informed/intelligence-files/new-black-panther-party In wearing Black Panther
symbols, as they did, Mr. Jackson and Mr. Shabazz were not making clear to observers that they belonged 1o a
racist-separatist group, but were rather (intentionally or not) sending the message that they might have been
affiliated with (or sympathetic toward) the original (non-racist, non-separatist) Black Panther Party.
 McElderry Memo, p.5.

 See, Report, p, 17, (“deploying athwart the entrance to polling locations either with weapons or in the
uniform of the Defendant New Black Panther Party, or both). Interestingly, Ms. McElderry seems to think that
Mr. Adams’s use of “deploy” is puzzling. Mr. Adams seems to use deploy in its proper way, as an action that a
commander (in his imagining, Malik Zulu Shabazz) performs on their troops. But at other times the J} Memo
used “deploy” to mean ‘standing in a military fashion’ or as something that troops can do to themseives (e.g.
"They were not milling about or deployed askew to the entrance." J. Memo p. 3). Some of Ms, McEldery’s
confusion may be the result of the fact that the original injunctive relief applied to low-ranking Mr. Shabazz and
Mr. Jackson as well as to the Party and its Chairman, the latter two being presumed to be in a capacity to
“deploy” their minions.
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argument could be made that a weapon in the hands of someone in a uniform could be more
intimidating than a weapon brandished by a person in street clothes. Her grounds for this
conclusion are that a uniform may convey, “some kind of authority to take action,” and so
make observers more fearful because the observers would be lead to believe that the weapon
is more likely to be used.%

We think the McElderry Memo errs slightly in its characterization of the NBPP
uniforms. It is not clear (and based on her description, it seems unlikely) that Ms. McElderry
had seen what the NBPP outfits look like. She takes as a given the trial team’s assertion that
they are “military-style.” She then goes on to suggest that, being a military sort of uniform, it
would strike the observer as conveying that “authority to take action.” It is hard to believe
that anyone looking at Mr. Shabazz at the Fairmount Street polling station would draw the
conclusion that he was carrying the night-stick because he possessed some special (or in fact,
any) authority to do so.

We strongly object to the gratuitous and poorly aimed charges of hypocrisy that the
Report levels at Mr. Rosenbaum concerning the First Amendment. On the one hand, in the
Jesse Helms case, the post cards were not merely “misleading,”® but implicitly threatened
their recipients with criminal prosecution.”” On the other hand, Mr. Rosenbaum, as is clear
from the McElderry Memo—and even more clear from the injunction which he supported
against Mr. Shabazz—does not think “wielding a nightstick at a polling site” is a form of
conduct protected by the First Amendment. We would like to note that is bizarre comparison
has been made elsewhere and we believe that its author, Hans von Spakovsky, should receive
the recognition that he deserves.®® Since we object to the insinuation of hypocrisy that is in
the Report, we are relieved that the Report does not make the additional insinuation of racism
found in Mr. von Spakovsky’s blog post.%®

Jerry Jackson
The Report fails to recognize a number of important distinctions regarding the

treatment of Mr. Jackson in the J Memo, the Remedial Memo and the McElderry Memo. The
Report describes the situation thusly:

63 McEiderry Memo, p. 6.

% Report, p.25.

%7 The postcards which were largely directed to African Americans made false claims concerning voter
residency requirements and warned recipients that it was a “federal crime to knowingly give false information
about your name, residence or period of residence to an election official,” See, Democratic National Committee
v. Republican National Committee, 671 F.Supp.2d 575, 581 (DNJ 2009). The case cited makes reference to the
earlier case that is under discussion. We would have preferred to cite the original case, but it seems not to be
electronically available to the Commission at the time of drafting this dissent.

“ Hans von Spakovsky, With Due Apologies to Abigail Thernstrom . . ., July 28, 2010,
httpi//www.nationalreview.com/comer/233685/due-apologies-abigail-thernstrom-hans-von-spakovsk

% 1d. (Was it because they were white? We don’t know, but the contrast between how these two cases were
handled by Rosenbaum is quite stark.”)
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The nature of their joint liability is reflected in the fact that at no point in the
internal memoranda of the Department was a distinction drawn between the
potential liability of King Samir Shabazz and that of Mr. Jackson. The J
Memo and the Remedial Memo prepared by the trial team, as well as the
review prepared b;/ the Appellate Section, did not even raise, let alone
address, the issue.”

Instead of a source of reassurance, the non-existent treatment of the issue of joint
liability is in fact a sign of the haste and sloppiness of the trial team’s legal work, As
mentioned above,” the ] Memo does not bother to establish whether Mr. Jackson spoke to
anyone other than Mr. Shabazz at the polling station prior to the arrival of the police. Since
the McElderry Memo takes the facts as presented by the trial team, Ms. McElderry may have
presumed that Mr. Jackson hurled racial slurs at voters or poll-workers. Since the two NBPP
members are sometimes described as “armed, uniformed men,” it is possible that she
incorrectly assumed that both were carrying weapons. This would be consistent with her
reading a presumed modifier of “with weapons” into the injunction’s prohibition on both
“deploying and appearing.”’

The Report tries to strengthen its case for joint liability by repeating variations of
“moving” or “acting” “in concert”” to describe the two NBPP members' behavior. This
construction seems to have been derived from Chris Hill’s description of the two men. At his
hearing, Mr. Hill said of the two:

Mr. Jackson took direction from Mr. Shabazz constantly. When he moved,
Mr. Jackson moved, and it was a definite pattern. I don't know if they worked
it out ahead of time, but they were definitely moving in concert, ™

It is unclear what these synchronized moves were that made such an impression upon
Mr. Hill. It is also unclear why the discipline and order on display for Mr. Hill
vanished by the time Mr. Morse arrived with his cell phone camera, Even before Mr.
Morse confronts Mr. Shabazz, it is apparent that the two NBPP are neither standing
shoulder to shoulder, nor in any sort of military posture or formation. At Mr. Morse’s
approach, the two men do not “form ranks.” Instead, Mr. Jackson remains standing in
place while Mr. Shabazz walks around him,

I Mr. Hill either did explain or could explain the discrepancy between the
NBPP members’ video-recorded behavior and his eye-witness account, or if some of
Mr. Morse’s omitted footage contained images of the Panthers “moving in concert,”

7° Report, p. 25.

" Supra note 39.

2 McElderry Memo, p. 5. -

™ Report, pp. 5, 6 (twice), 25.

7 4/23/2010 Hearing, p. 129. As we mentioned above and will discuss further below, it is interesting that those
on the Commission who have expressed concern that Department dismissed its case against Mr. Jackson based
on conclusions drawn by the local police, did not express equal concemn that the trial team seems to have relied
on Mr. Hill’s conclusions about Mr. Jackson’s relationship with Mr, Shabazz to have established the former's
liability. ’
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that would certainly be helpful to establish joint liability. It is also possible that the
“acting in concert” that is found in the original injunction was meant as a work of
catch-all in order to ensure that merely staying quiet and standing near a objectively
intimidating person like the weapon-brandishing Mr. Shabazz is sufficient to trigger
the injunction's issuance. Since the eventual injunction dropped that aspect, it remains
unclear whether such a potentially broad and vague provision would have passed
muster.

We are disappointed that the Report badly misconstrued AAG Perez’s
statement concerning the role the police report played in the decision to drop the case
against Mr. Jackson. During AAG Perez’s hearing,” he was repeatedly as he tried to
explain why the local police report mattered to the Department. It was insinuated that
the Department concluded that §11(b) did not apply to poll-workers because the local
police officer, having seen Mr, Jackson’s poll-watcher’s credentials concluded that
Mr. Jackson was not violating any voting rights laws.

AAG Perez, when he is finally allowed to speak without being interrupted,
makes clear the obvious point that neither he nor the Department defer to local first
responders to interpret federal law, but rather—as is obvious—Ilocal police can
provide eye-witness accounts of what they themselves see and what witnesses on the
scene tell them. We do not share the incredulity of some of our colleagues over the
fact that the AAG and others at the Department would consider the contemporaneous
reporting of a neutral third-party to be more credible that a series of contradictory
accounts , made by a Partisan operative and recorded well after the events,”®

As we have explained above, none of the poll-watchers alleged that Mr.
Jackson said anything to them, much less anything threatening, This was probably
heard by the police as well. The closest thing to a threatening action that has been
alleged against Mr. Jackson (other than that fact that he was wearing his NBPP outfit)
was that Mr. Jackson either formed or attempted to form “ranks” with Mr, Shabazz,
leading Mr. Hill to either walk around the two or walk between the two.””

Despite the fact that AAG clearly told the Commission that the Department
does not and did not rely on the VRA-eX})ertise of local police officers, this canard
was repeated during the Adams hearing.”® It is unclear why this was done other than it

7 5/14/2010 Hearing, p. 69-72.

7 The fact that Mr. Adams and Mr. Coates also seemed to think M. Hill—despite his contradictory stories——
was more credible that the police officers is also telling. The greater irony of Commissioner Heriot wishing that
the Department favor the testimony of Mr. Hill over that of local police, is that Mr. Hill, in his on-scene
interview with FOX News reporter Rick Leventhal was—like the local police—happy to distinguish between
Mr, Shabazz and Mr. Jackson. In the interview, both Mr. Hill and Mr. Leventhal concur that Mr. Jackson is a
poll-watcher, after which Mr. Hill says, while nodding, “And he lives here.” Mr. Leventhal then says, “And he
has every right to be here,” to which Mr. Hill nods in agreement and adds, “And he can wear whatever he
wants,” which Mr. Levenahal repeats in agreement. Video available at

http://www youtube.com/watch?v=JwNDMdrgKcc.

77 See, supra notes 23, 24, 25,

" 7/6/2010 Hearing, p. 89-90,




109

196 Commissioner Statements

seems to have been a talking-point of sorts.. We find it especially hard to believe and

more than a little disconcerting that Mr. Coates would devote a page” of his prepared
remarks to suggest that AAG Perez said that the Department allowed the local police

to make litigation decisions for the Department.

AAG Perez made it crystal clear: the Department interprets what the law
requires. In the case of §11(b) the Department comes up with an interpretation about
what conditions would need to exist for someone to be committing voter/poll-watcher
intimidation. Hypothetically, the Department might interpret §11(b) to, among other
things, apply to people displaying weapons or shouting racial slurs. They also might
interpret §11(b) not to apply to people standing quietly, without weapons and who are
wearing clothing that is not readily associated with a hate group.

Where the police (and any other credible witness) come into the process is by
relating the facts as they saw them. In the case of the Philadelphia police, they saw
some things, and they interviewed some people and questioned those people about
what they saw. In the case of the NBPP, witnesses obviously told the police that one
of the men was creating a disturbance by yelling slurs and waving a weapon while the
other man just stood there. In addition to the ruckus that he was causing, the first man
was standing near a polling place and was neither a voter nor a credentialed poll-
watcher. The quiet man was also standing near a polling place but was a poll-watcher
and was not causing a disturbance, so the police allowed him to stay. There is no
indication that if Mr. Shabazz was credentialed but was also carrying on as he did, the
police would have allowed him to stay at the polling place (nor that the Department
would not have brought suit against him™), There is also no indication that had Mr.
Jackson lacked poll-watching credentials, the police would have allowed him to loiter
near the polling place.

The basic point is this: the police supplied an account of the facts which some
in the Department found more credible than the account of the facts presented by Mr,
Hill and the other Republican poll-workers. The Department lawyers then applied the
law to the facts that they found most credible. This is not an inappropriate delegation
of decision-making authority. This is elementary legal practice. We find it
unbelievable that -experienced lawyers such as Mr. Coates and those on the
Commission do not understand the distinction between “fact™ and “law.”

Not wishing to believe that any of them never learned this distinction or
somehow forgot it, we must conclude that they are willfully mischaracterizing AAG

™ Coates Statement, p. 11.

¥ AAG Perez suggests as much in his statement, “A report of the local police officer who responded to the
scene, which is included in the Department’s production to the Commission, indicates that the officer
interviewed Mr. Jackson, confirmed that he in fact was a certified poll watcher, and concluded that his actions
did not warrant his removal from the premises.” Perez S p. 8. It is clear from this passage that Perez is
saying that the police officer allowed Mr. Jackson to remain not simply because of his poll-watcher certificate,
but also because the latter’s actions “did not warrant his removal from the premises” (i.e. that if Mr. Jackson
had behaved like Mr. Shabazz, the police would not have allowed him to remain and the Department would
have treated him differently too.)
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Perez. Evidence for this conclusion can be seen in the selective editing that Mr.
Coates performed when reiterating what AAG Perez said at the latter’s hearing. Mr.
Coates says:

In this case, however, the fact that one Philadelphia police officer did not
require Black Panther Jackson to leave the area became such a compelling
piece of evidence that it was cited by the Assistant Attorney General in his
May 14, 2010 written statement to this Commission. There Mr. Perez stated
that, "The Department placed significant weight on the responses of the law
enforcement first responder to the Philadelphia polling place” in allowing
Black Panther Jackson to escape defauit judgment and escape the entry of
injunctive relief against his future actions. Based upon my experience, this
reasoning is extraordinarily strange and an unpersuasive basis to support the
Division's disposition of the Panther case.?’

In so paraphrasing AAG Perez’s statement, Mr. Coates removes the pertinent
passage we quote in the previous footnote. The Report fails to point out Mr. Coates’s
misleading deletion from AAG Perez’s statement, Mr. Coates claims that, like Mr.
Adams before him, he was driven to testify before the Commission by the
inaccuracies in AAG Perez’s testimony and a need to set the record straight
concerning the Department's actions. As a result, we find their distorted quotations of
AAG Perez’s written statement to be “extraordinarily strange and an unpersuasive
basis to support” their claims of being honest and courageous whistle-blowers, as
opposed to being simply “true members” of the von Spakovsky/Schlozman Team.

The Department’s decision to not pursue the default judgments against Malik
Zulu Shabazz and the Party itself are as easily explicable as the decision not to pursue
a default judgment against Jerry Jackson. In fact, the argument is even easier, for as
Diana Flynn notes in her email, "The most difficult case to make at this stage is
against the national party and Malik Shabazz." Ultimately Flynn (and McElderry)
side with pursuing the case even though they think it is weak and problematic. Their
grounds for doing so focus less on the law, however, and more on the assurances
from the trial team that the latter have strong evidence.®

The Report rests its argument for Party/Chairman complicity on the
contradictory statements that members of the Party made before and after the
election. The thinking seems to be, “Why would they say there’s going to be a
massive deployment if there wasn’t going to be one?” As we mentioned above, the
simplest answer is that the NBPP Chairman says whatever he thinks is most
expedient at any given time and to any given audience, all in order to gain attention
and followers. The more skeptical approach is simply to look at the claims: 300+
NBPP members deployed to polls in 15+ cities. Then look at the reality: two NBPP
members, both at the same location in the same city. As was mentioned above, this is
a less than 1% compliance rate. There need not be perfect and absolute control to

& Coates statement, p. 11-12.
# «“Voting does seem to have evidence in support of the allegations.” Flynn email.
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create a principal-agent situation, but at only two-thirds of one-per-cent, there’s
probably a better chance that more members of the NBPP will accidentally run into
each other at a particular polling station than showed up to either allegedly provide
security on Fairmount Street, or any of the other nonsensical argument that have been
presented in the course of this investigation.

Lastly, the allegations that the relief in the NBPP case was greatly reduced
need to be addressed and explained. In brief, and as AAG Perez explained in the
frequently ignored statement that he provided to the Commission, the original
injunctive relief sought was problematic partly because it was “one-size fits all.”
Instead of tailoring the relief to the individual defendants, the injunction aimed at an
organization that has chapters in multiple cities was the same one for a single
individual residing in a single city. The fact that the relief was shrunk down from
nation-wide to city-wide is the product of the decision that the NBPP could not be
held liable for what Mr. Shabazz did in Philadelphia.

As for the reduction in duration: a permanent injunction with no enforcement
limits is at odds with the relief received in voting rights cases such as the Ike Brown®
case and the US v. North Carolina case.® In both cases, the injunctions were set to
last for roughly two election cycles. The same is true of the NBPP relief. If one wants
to describe the injunction Mr. Rosenbaum approved for Mr. Shabazz as a “slap on the
wrist,” one needs to do the same for the injunction Mr. Coates approved for lke
Brown.

IV. USCCR Investigation

We believe that this investigation was, from the very beginning, an effort to direct the
resources of the Commission toward the illegitimate and contemptible purpose of harassing
the new Administration. There was a time when the Commission devoted itself to bipartisan
investigations of serious instances of voting rights violations. In stark contrast to our
admirable past, the present Commission spent this last year devoting most of its attention to a
voter intimidation case in which no actual voters were intimidated®, and to providing an
avenue by which disgraced and disgruntled remnants of the previous Administration could
attempt to settle personal and political scores.

¥ Contrary to Mr. Adams's definite- and dire-sounding prediction during his testimony before the Commission,
the Department did, in fact, ask the Court on July 13, 2010 to extend the injunction in Ike Brown. (See United
States' Motion for Additional Relief Against Defendants Ike Brown and the Noxubee County Democratic
Executive Committee, U.S. v. ke Brown, et al., Civil Action no. 4:05-cv-33). We find it noteworthy that, as
with other statements made by AAG Perez, the Report completely fails to mention the fact that the relief was
extended. Rather, the Report claims that AAG Perez's statements about this highly-relevant topic were merely
generalized and often non-responsive. This assertion is pure fallacy.

* Report, p. 84.

8 We understand that §11(b) applies to both voters and those who assist them. Even with this caveat, it is still
telling that the evidence regarding the intimidation of poll-workers is either thin or contradictory enough that
the trial team and members of the Commission have had to exaggerate the notoriety of the fringe NBPP in order
to claim they are the equivalent of the KKK and their mere presence is objectively intimidating.
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Though we did not and do not support this investigation, we do believe that for sake
of the integrity of the Commission, once it was embarked upon, the investigation should have
been rigorous. Of course since the aims of the investigation were at their inception
illegitimate, it is perhaps inevitable that the investigation and subsequent report would have
to lack rigor—otherwise the illegitimacy of the whole project would be revealed.

As we have mentioned above, many witnesses, including many who were present in
Philadelphia on Election Day, were not called to testify before the Commission. When
witnesses were invited to speak, the Majority abused its powers and limited our ability to
question witnesses. In the case of Mr, Adams, the Majority made little effort to schedule the
hearing for a date when all Commissioners could be available. In the case of Mr. Coates, the
Chairman abruptly called a break in the he:aring86 the majority left the room with Mr. Coates,
and when they returned, the Chairman announced that he was going to “wind this matter
down” and not allow any additional questions of Mr. Coates.”’ Considering the tremendous
importance that the majority had placed on Mr. Coates’s appearance and the substantial
amount of the hearing that was consumed by Mr. Coates reading his lengthy statement, the
abbreviated amount of time permitted for questions showed a lack of interest in true inquiry.
Instead, the hearing seemed much more like a mere opportunity to allow Mr. Coates to
personally get his opinions into the record as opposed to having them communicated by way
of Mr. Adams or “anonymous sources” to the Washington Times or the Weekly Standard.

We also wish to highlight the fact that the Report operates on the bizarre evidentiary
principle that unsworn statements and blog posts should be allowed to rebut sworn
statements. Joseph Rich submitted a sworn affidavit® challenging statements made in Mr,
von Spakovsky’s earlier sworn statement. In response, Mr. von Spakovsky did not submit
another sworn statement (as Mr. Rich would do again to rebut claims by Mr. von Spakovsky
and Mr. Adam®). Instead, Mr. von Spakovsky resorted to a blog post.”’ Later, Mr. von
Spakovsky went on to submit an unsworn statement®’ in the attempt to challenge the swom
statement made by Robert Kengle.* Since Mr. von Spakovsky was willing and able to
submit a sworn declaration originally, we believe that his failure to do so in his purported
rebuttals to Mr. Rich and Mr. Kengle was both deliberate and suggests that neither the
Report, nor anyone else, ought to be confident in their veracity.

For all of these reasons, we dissent from this report and the investigation which
preceded it.

*kk

% 9/24/2010 Hearing, p. 134 (“We're out of time. At this point we are going to take a break.”).

¥71d. Vice-Chair Thernstrom was subsequently able to persuade the Chairman to provide a small amount of
time for additional questions.

8 Rich Declaration 9/23/10.

¥ Rich Declaration 10/20/10.

* Hans von Spakovsky, Enough Is Enough, Joe Rich: An Uncivil Man Jrom the Civil Rights Division,
PAJAMASMEDIA,Sept. 20, 2010, http://pajamasmedia.com/blog/enough-is-enough-joe-rich-an-uncivil-man-
from-the-civil-rightsdivision; Report, p. 78, fn197,

** von Spakovsky Letter 10/28/10,

% Kengle Declaration; Report p. 75, fn188.
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Mr. ScHIFF. They introduced their dissenting opinion by saying
the commission’s investigation into and this report concerning the
New Black Panther Party has been a tremendous waste of scarce
government resources. They wasted our own resources at the com-
mission and those at the Department of Justice as well. In addition
to squandering time, money and attention, the majority has further
squandered the reputation of the U.S. Commission on Civil Rights
as it has spent more than a year on an Ahab-like quest to hobble
the Obama administration and to attempt to rehabilitate the dis-
graced record of the previous administration’s Department of Jus-
tice.

That record they are referring to, the previous administration,
included findings by the Office of Inspector General that under Mr.
Schlozman, the Civil Rights Division had been highly politicized
with career attorneys being replaced with people of ideological
pedigrees rather than people of experience. In fact, the OIG found
that people were hired with no background in civil rights, with no
experience in it or in prosecuting cases for that matter and with
no interest in it.

And I am very proud of how that Department has been turned
around in this administration. And the claim that the Department
now is going to intervene in some way on behalf of a racist hate
group because it is a black supremacist group instead of a white
supremacist group strikes me as beyond credulity. In any event, I
think the Department has been a sea change for the better, and I
wish you continued sailing in the right direction.

MIRANDA DECISION

One of the issues I wanted to raise with you involves Miranda
and the intersection between criminal law and the national secu-
rity environment. And I wanted to ask you, obviously, the Miranda
decision is one of constitutional import that we have only a limited
ability to influence. It is the court-drafted doctrine. Do you think
it would be useful for the Congress to set out its understanding of
how broadly the public safety exception to Miranda should be inter-
preted? Would it be useful in a Department’s advocacy before the
court to be able to point to the Congress believes that this ought
to be interpreted broadly, as not only protecting a police officer in
a grocery store, like in Quarles, but also protecting citizens in New
York City in the event that there was a bomb in a vehicle or even
that it also extends to vital emergency information that may be ac-
quired that can protect the lives of troops out in the field? Would
it be useful in should the case arise where you would have to argue
about how soon Miranda was given for the Congress to weigh in
and express its view that it should be interpreted broadly?

Attorney General HOLDER. You are right, Miranda is of constitu-
tional dimension, and ultimately it would have to be the courts
that would have to decide in a particular case whether the govern-
ment had exceeded what it is allowed to do under the public safety
exception to the Miranda rule.

I think that an expression by Congress, however, about its view
of what the Miranda limits are, given the nature of the threat that
we face and the need to use the public safety exception for interro-
gation purposes and, as you say, dealing with this new threat. And
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it is not a grocery store robbery. It is a question of you know,
Abdulmutallab, are there other planes that have other people with
bombs on them. Given the nature of the threat, I think an expres-
sion by Congress is something that Congress might consider, and
I think that would be useful for the courts to have but obviously
has to be put before Congress to decide.

Mr. ScHIFF. Let me ask you one related question and that is in
my view something that may be of more significant import in this
context than Miranda matters, the presentment requirement, the
requirement to bring a suspect before a magistrate within so many
hours. I know there is disagreement in this subcommittee and in-
deed in the Intelligence Committee where I serve about in what
circumstances someone should be Mirandized at all or somebody
should be processed through the criminal justice system as opposed
to the military tribals. But there are going to be cases I think that
we can all agree that are going to be handled in the criminal jus-
tice system.

You know, a future Timothy McVeigh situation is more likely to
be handled in the criminal courts than in Gitmo or in a brig some-
where. Given the fact that some terrorism cases are going to be
handled criminally, would it be useful for the Congress to revisit
the kind of rigid requirements that are present in the clause and
provide that in terrorism cases, there is a longer period of time; if
the Attorney General or your designate certifies certain require-
ments are met, that you can make an ex parte application of the
court to get a greater period of time before you are required to
present a suspect to a magistrate?

Attorney General HOLDER. That is an issue that I think is wor-
thy of examination. I would be reluctant to say that we commit
ourselves to one course of action or another, but it is something
that I think we can look at and see whether or not there is a way
in which we can have something that is consistent with our values,
consistent with the constitutional obligations that we have, that
makes us more effective in the fight against terrorism. But, again,
given the tools that we now have, and restrictions we have with re-
gard to Miranda and the presentment time period, we have done
a pretty good job, as you correctly say, in dealing with those who
have been brought into the criminal justice system.

Military commissions cannot handle cases involving American
citizens. And what we have seen over the last 12 and 18 months
are increasing numbers of American citizens who are engaged in
these terrorist activities. Those will have to go into the criminal
justice system, and I think we have to make sure that the system
is capable of handling those kinds of cases.

INTELLECTUAL PROPERTY

Mr. ScHIFF. I look forward to working with you on that. And let
me turn to a couple other quick areas. One is of deep interest to
my constituents. And that is intellectual property. I have a lot of
the studios and post-production, preproduction work in my district,
and we lose countless, tens of thousands of jobs as a result of IP
theft. This subcommittee over the last several years has increased
the budget for the FBI to bring on new agents to work on IP cases.
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I think over the last couple of cycles, we have added about 50
agents in this area.

One of the internal analyses, though, indicated that there is a
DOJ study that although there was a substantial increase in the
number of agents devoted, there wasn’t a substantial increase in
the number of hours that the FBI was devoting. In other words,
there was more manpower; same amount of hours being devoted to
the problem. And I think the FBI responded in part that they need-
ed time to train these new agents. But at the same time, it also
pointed to the fact that these IP dedicated agents were sometimes
being used for other investigations. That is a concern given that
this was really a focus of why these slots were funded. And I would
ask you if you could look into this. I don’t know if you have any-
thing you would like to comment today, but given the magnitude
of our economic challenges right now, this is an opportunity to
crack down on the loss of American jobs and intellectual property.

Attorney General HOLDER. I think that is right. This is a pri-
ority. The Vice President is leading the task force. DHS is involved.
The Justice Department is involved. Victoria Espinel at the White
House is involved. And this whole question of the theft of intellec-
tual property is something that I went to and gave a speech about
in Hong Kong. I went to China to talk to the Chinese officials there
about the concerns we have about what is happening in China. We
have in the budget request from fiscal years 2009 and 2010, 51
agent positions in the FBI that were supposed to be dedicated
strictly to IP enforcement.

[The information follows:]

MANPOWER AND WORK AT FBI REGARDING INTELLECTUAL PROPERTY RIGHTS

Through prior year appropriations, the FBI has received agents for the purpose
of investigating cases involving Intellectual Property (IP) Rights. While some of the
previously reported numbers have shown fewer agents working cases than appro-
priated, as Congressman Schiff noted, it did take some time to hire and train the
agents. The FBI measures Special Agents dedicated to a program by counting agent
work-years, the equivalent of one agent working full time for an entire year on one
particular program or case classification. The FBI is now utilizing 50 Special Agents
in support of IP investigations. This includes 45 field agents utilized in support of
IP investigations and an additional five agents assigned to the National Intellectual
Property Rights Coordination Center. Additionally, the FBI is taking measures to
ensure the appropriate use of PRO-IP Act resources by providing guidance to all
field offices detailing the importance of IP matters.

And I think that given the job-killing capacity or impact that this
IP theft has it is wrong, it breaks the law, but there are also eco-
nomic consequences to it—for that reason, I think it is a very legiti-
mate concern. And it is a reason for us to prioritize this. It is what
occasioned my trip to Hong Kong, to China and occasioned the Ad-
ministration to set up a task force that is led by the Vice President.

Mr. ScHIFF. If you could take a look into the use of these agents
to make sure that if they haven’t been dedicated to IP, that they
focus on IP. I think that would be welcomed.

ICE has been very aggressive in this area, and I want to applaud
what they are doing. I know they are getting some pushback. I
know they have been actively involved in seizing the domains of
web sites that are responsible for a disproportionate amount of the
trafficking. I raise this because I don’t want the Department of
Justice to be discouraged from undertaking similarly aggressive ac-
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tion against pirates—I am not talking about the Somali variety, al-
though I agree with that as well—by the pushback that ICE is get-
ting, because there are many of us who completely support what
ICE is doing and would love to see the Department of Justice
equally aggressive in these actions.

PROJECT HOPE

Finally, I know you are familiar with Project HOPE out of Ha-
waii. This is the effort Judge Steven Alm is using, employing grad-
uated sanctions to try to attack recidivism and have been very suc-
cessful at it. I know there is a grant program, the SMART Proba-
tion Program in your budget, $7 million. And I wanted to see
whether Project HOPE and similar efforts like that are the kind of
thing you are contemplating with this SMART Probation effort.

Attorney General HOLDER. Yes, it is. I am familiar with Project
HOPE. I know Judge Alm from the time we served together as U.S.
Attorneys. He actually came, all the way from the State of Hawaili,
here to Washington to share with me what he is doing. It is very
impressive. And those are the kinds of things that we are trying
to replicate. This whole notion of graduated sanctions really has
made more effective the probation efforts that they have there, and
those are the kinds of things that we want to try to replicate.

Mr. ScHIFF. I think in this case—I know the chairman has
worked on it for many years—to the degree the Justice Department
can help pilot and lead some of the most effective attacks on recidi-
vism, it not only is better for society, but a lot of the States like
my own have such phenomenal budget problems in part because
their corrections costs are going through the roof and have for the
last two decades. And I think part of putting our economy, both na-
tionally and at the State level, back on a sustainable trajectory is
trying to figure out a better way to deal with corrections and deal
with recidivism and deal with public safety generally, because what
we are doing now just hasn’t worked when you look at how many
people leave custody and then go back in. It has now become the
exception rather than the rule, people not recidivating.

And I thank you for the time, Mr. Chairman. I yield back.

Mr. WoLF. Mr. Fattah.

Mr. FATTAH. Thank you, Mr. Chairman.

I will ask my last question for the record.

10TH AMENDMENT ISSUES

There was a recent Supreme Court case in which some challenge
has been made to utilizing the 10th Amendment. It is a Pennsyl-
vania case arguing that Federal arrests in a particular case may
fall outside the scope of what would be constitutional given the
10th Amendment prohibitions to Federal action. I know there has
been a lot of discussion on the 10th Amendment in health care. If
you could furnish the committee with what it would mean if the
court decides that people can raise these 10th Amendment issues
in criminal cases, how that would affect ongoing issues and even
cases that may have already been decided.

I know it is a hypothetical, but given some of the comments from
some of the Justices, I think it is at least a reasonable question to
ask about what effect this could have if there is a ruling that al-
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lows 10th amendment issues to be raised, such as Federal prosecu-
tions of criminals.
Attorney General HOLDER. We will formulate a response to that.
[The information follows:]

TENTH AMENDMENT IN FEDERAL PROSECUTION CASES

In Bond v. United States, No. 09—1227, petition for cert. granted October 12, 2010,
the defendant argued that Congress exceeded its Article I authority and violated the
Tenth Amendment in enacting the chemical weapons statute (18 U.S.C. 229) under
which she was convicted. In his Supreme Court merits brief, the Acting Solicitor
General agreed that defendant Bond had standing to raise her enumerated-powers
claim, argued that her Tenth Amendment argument was the mirror image of her
enumerated-powers claim, and noted that federal defendants regularly contend that
Congress has exceeded its enumerated powers in enacting the statutes under which
they are convicted. Because the courts of appeals have regularly decided these chal-
lenges, if the Supreme Court confirms that defendants have standing to raise enu-
merated-powers and parallel Tenth Amendment challenges to their convictions, we
do not expect the decision to have a significant effect on federal criminal prosecu-
tions.

Mr. WorF. Thank you.
KHALID SHEIKH MOHAMMED

I have one last question. On several occasions, maybe two or
maybe three, when asked about Khalid Sheikh Mohammed, you
said decisions would be made within a week. It think it was within
several weeks I think is the exact term. I think you said that about
a year ago, and I think you said it again in the middle of the year,
and I don’t know if you said it again. I think you did. What is the
status and what are your plans for Khalid Sheikh Mohammed?

Attorney General HOLDER. Obviously, I cannot predict timing
very well. That is a matter that is under active review. We are try-
ing to work our way through that, given a whole variety of things,
among them the congressional restrictions that were put in place
under the defense authorization bill and that are being considered
with regard to the continuing resolution. And so we are working
our way through that. And as soon as we have an ability to an-
nounce the decision, we are going to do so. I am not going to get
into the business anymore of trying to predict time.

Mr. WoLr. I was going to say, do you think it will be in a few
weeks, but I won’t.

Attorney General HOLDER. My record in that regard is not a good
one. So I am not going to add to it.

Mr. WOLF. Anyway, we appreciate your testimony. And with
that, the hearing is adjourned.
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Chairman Frank R. Wolf
FY12 CJS Questions for the Record — Attorney General Holder
Freedom of Information Act

The Freedom of Information Act requires the department to respond to a request within 20
days, and to provide the requested documents within a reasonable timeframe afterward.

. Why did Mr. Adams find that no conservative or Republican requestors received a
reply in the time period prescribed by law?

ANSWER

The Department’s policy is to process records requests without taking into account any
ideological or political affiliations of the requester. The attached letter to you dated March 30,
2011 sets forth in detail the Department’s explanation regarding allegations that the
Department responded more slowly to conservative requesters than to others.

. Are there any safeguards in your FOIA protocols te prevent potential internal biases
from influencing responses or response times?

ANSWER

The long-standing policy of the Department of Justice, which the Department’s Office of
Information Policy continually reinforces in written guidance, training, and counseling, is that
the identity of the requester has no bearing on the processing of the FOIA request. Consistent
with this policy, the Civil Rights Division’s FOI/PA Branch processes FOIA requests in close
consultation with the Department’s Office of Information Policy, which has responsibility for
advising all Federal agencies within the Executive Branch on proper compliance with the
Freedom of Information Act. In addition, FOIA requesters may file an administrative appeal
with the Office of Information Policy if they believe that there has been an adverse
determination on their request, which includes a determination to withhold or redact any
requested documents. The primary factors influencing the length of time needed to respond to
a FOIA request at the Department of Justice are the complexity of the request and the volume
of material that is responsive. The Department’s initial letter to the requester acknowledging
receipt of a FOIA request provides contact information and if necessary, the component will
reach out to the requester directly to ensure that the Department understands the request, and
to determine whether there is a different set of information that might fulfill the requester’s
need for information more quickly. When components utilize multiple processing tracks to
distinguish between simple and more complex requests, they will typically provide the
requester an opportunity to limit the scope of their request in order to qualify for the faster
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U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attorney General Washington, 13.C. 20530

March 30, 2011

The Honorable Frank Wolf

Chairman

Subcommittee on Commeree, Justice,
Science and Related Agencies

Committee on Appropriations

U.S. House of Representatives

Washington, DC 20515

Dear Mr. Chairman:

This responds to your questions during the Attorney General's March 1, 2011 testimony
before the House Appropriations Committee, regarding allegations that the Department of Justice
(Department) has politicized the manner in which it responds to Freedom of Information Act
(FOIA) requests. During the hearing, you referred to allegations by a blogger that the
Department’s Civil Rights Division (Division) provides information in a timely manner to some,
while delaying its replies to others, based on political favoritism. As discussed below, it appears
that the allegations rest on comparisons of dissimilar requests.

President Obama and the Attorney General have emphasized the benefits of open
government and the importance of responding to FOILA requests effectively and with a
presumption of disclosure, While more remains to be done, the Department has made significant
strides over the past two years. In responding to over 37,000 requests in which the Department
analyzed responsive records for potential release during FY 2010, the Department increased its
disclosures for the second consecutive year, releasing information in 94.5% of such requests-
the highest release percentage since FY 2002,

With respect to the specific issues raised at the March [, 2011 hearing, the Department’s
policy is to process records requests without taking into account any ideological or political .
affiliations of the requester. We are conducting a review of the Civil Rights Division's files
regarding FOIA requests and requests for submission files under Section 5 of the Voting Rights
Act of 1965. Qur review to date has not found evidence to support claims that political
considerations influenced the Division’s response to FOIA requests.

The blog post you referenced did not note the significant differences between, on the one
hand, the Department’s practices in responding to FOIA requests, and, on the other hand. its
longstanding procedures for implementing Section § of the Voting Rights Act of 1963, In fact,
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the vast majority of the allegations cited in the blog post involved pending Section §
submissions, which are not comparable to FOIA requests for the following reasons.

Section 5 provides. infer alia. that a jurisdiction covered by Section 5 can obtain
preclearance of a change to its voting procedures if it submits the proposed change to the
Department, and the Department does not interpose an objection within 60 days of the receipt of
a completed submission. The Department’s procedures for administration of Section 5 allow for
public comment on proposed changes for which preclearance is sought. See 28 C.F.R. §§ 51.29-
30. To facilitate public input, the Department’s procedures provide for public access to Section
5 submission files, to the extent they are not exempt from inspection under the FOIA. See 28
C.F.R. §51.50(d). Due to changes in the Department’s technology systems and security policies,
it became no longer feasible for the Voting Section to provide for physical inspection and
copying of Section 5 submission files. Thus, since 2001, the Voting Section’s practice has been
to mail or email a copy of the file to each requester. Where redactions are needed. the Division’s
FOIA Office further processes the records.

The Voting Section prioritizes requests for Section 5 submission files when the
lurisdiction’s submission is pending before the Attorney General—i.e., where the statutorily
allotted 60-day review period has yet to expire, or where the Attorney General has requested
more information or interposed an objection. This helps ensure that interested parties have a
meaningful opportunity to receive and review a pending submission, and prepare and present a
comment on that submission, as Congress provided in the Voting Rights Act of 1963, in time to
be considered during the statutorily mandated 60-day review period. If the request letter cites the
FOIA but seeks pending Section 5 liles, it is treated as a pending Section § request and processed
accordingly. Because of these procedures, it is not meaningful to compare the handling of
requests for pending Section 5 records with the handling of requests for closed Section 5 files or
FOIA requests for other types of records.’

For example, the blog post you mentioned alleges that Eugene Lee received responses to
his FOIA requests only three days after submitting them. The Voting Section’s log of document
requests from members of the public, which we previously provided with our letter to you of
August 12, 2010, includes three requests to the Division by Mr. Lee.2 Two of these three
requests, however, were requests for copies of pending Section 5 submission files that were
handled under the procedure described above. On the other hand, Mr. Lee's third request was
for a closed Section 5 submission file (which was processed by the FOIA office due to the need
for redactions). It did not receive the same priority as pending Section § requests, and took 172

! The Voting Section also aims to reply promptly where practicable to requests for closed Section 5 submission
files—i.c., submissions with regard to which the 60-day review period has already expired-—-where the requester
demonstrates a need due to factors such as a litigation deadline, or other Section 5 issues such as potential
unprecicared voting changes or a related pending file, as well as other requests that are simple or do not involve
voluminous records,

i response to your July 29, 2010 letter seeking the “Voting Rights Section log of Freedom of Information Act
requests,” we provided the log maintained in the normal course of business by the Voting Section. That log
contained both FOIA requests (designated there with a number in the column titled “FOIA No.™). and also requests
processed under 28 C.F R. § 51.50(d) (designated there with “NA"™), because the Voting Section maintains those
data in a single system.
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days to fill. Another example is the request of Raul Arroyo-Mendoza, who is also alleged to
have received “same day service.” Mr. Arroyo-Mendoza has made many requests over the last
two years, While he received quick turnaround for requests relating to pending Section 5
submissions, he waited 18 months for the Division to complete processing on his request for a
closed Section 5 submission file, which included voluminous records and required numerous
redactions.

The allegations you mentioned include a claim that Chris Ashby received completed
responses more slowly than Susan Somach because of political favoritism. However, our files
indicate that Mr. Ashby’s request was for closed Section 5 submission files, and thus was treated
in the same manner as other requests for Section 5 submission files not pending at the time of the
request. Ms. Somach, by contrast, often requested records relating to pending Section 5
submissions. In some instances, she asked for both pending and closed submission records in the
same request. In all those instances but one, she received a prompt response under the
longstanding practice relating to pending Section 5 submissions, while her requests for records
relating to closed submissions took longer to process.” To take a specific example, in a request
she made on May 19, 2009, Ms. Somach received responsive records on May 27, 2009 for the
four requested pending Section 5 submissions. However, the processing of the records from the
closed submissions requested on that same date was not completed until two months later, on
July 29, 2009. One of Ms. Somach’s requests for a pending Section 5 submission file took over
a month: she did not receive a response to her request dated December 7, 2009 until January 29,
2010.

In certain cases, to be sure, FOIA requests may be completed in a matter of days. But
this typically occurs when the requested records are easily identifiable, are not voluminous, and
are releasable without requiring many redactions, Our initial review indicates that this was not
the case in the instances referenced in your letter in which the Department has been criticized for
delay.

For example, it is alleged that two FOIA requests for resumes—one submitted in
February 2006 by a Boston Globe reporter and one submitted in 2010--received different
treatment despite requesting “the exact same information,” and, specifically, that a response to
the 2010 request was unduly delayed. These two requests, however., were quite different in
scope. The 2006 request was for copies of resumes and application-related documents for career
attorneys hired into three of the Civil Rights Division’s Sections from January 2001 to
approximately January 2006. By contrast, the 2010 request sought nearly a decade’s worth of
resumes for the entire Division, including all 12 Sections as well as the Office of the Assistant
Attorney General—in surn, nearly seven times as many new hires as the 2006 request. In
accordance with the Division’s usual protocol. the FOIA Office began processing that request
immediately, sending an interim response the day after it was received.’ That process requires a

* The exception we have identified was a request for five pending submission files and one closed file. In that
instance, the closed file consisted of a total of only nine pages requiring no redactions, and was included along with
the pending files.

4 Although the blog post referenced in your letter states that this request was originally submitted in the spring of
2010, our records indicate that it was first submitted on October 6, 2010, and received in the Division on October
13,2010,
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time-consuming line-by-line review of the resumes before public release, consistent with our
obligation to protect the privacy of attorney hires,

In short, based on our initial review of the allegations that you referenced during the
hearing, we are not aware of evidence that the Civil Rights Division allows politics or any
improper factors to play a role in the handling of records requests.

We hope that this information is helpful. Please do not hesitate to contact this office if
we may provide additional assistance regarding this or any other matter.

Sincerely,

Ronald Weich
Assistant Attorney General

cc: ‘The Honorable Chaka Fattah
Ranking Minority Member
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processing track.

Defense of Marriage Act

Last Wednesday you announced that you and President Obama have concluded that Section 3
of the Defense of Marriage Act, as applied to same-sex couples under state law, is
unconstitutional. As a result, the Justice Department no longer intends to defend the law
against two on-going challenges.

. Are there any other federal laws for which this Department of Justice would find it
difficult to make a reasonable defense?

ANSWER

The Department of Justice (DOJ) has a long-standing practice of defending the
constitutionality of duly-enacted federal statutes. The determination made with respect to
Section 3 of the Defense of Marriage Act does not indicate any change in DOJ’s traditional
approach to this issue. Congress has established the procedure by which DOJ gives notice of a
decision not to defend the constitutionality of a statute, and should any such determination be
made in the future, DOJ would promptly apprise Congress of that decision in accordance with
the law. The circumstances in which DOJ declines to defend statutes will continue to be rare.

Future administrations may not entirely agree with the Legislative Branch regarding the
constitutionality of a federal law.

. What should be the threshold determination for declining to defend such a law?
ANSWER

DOJ takes very seriously the commitment to defend acts of Congress. As a general rule, DOJ
should defend the constitutionality of federal statutes. The exceptions to this general rule are
rare. The Department has declined to defend statutes in certain instances where no reasonable
arguments were available in their defense. The Department has also declined to defend
statutes that unduly encroach on executive prerogatives, such as acts of Congress that raise
serious separation of powers concerns. In addition, the Department has declined to defend
statutes when the President has determined that the law is unconstitutional.

Border and National Security

You have been asked before about the risk of terrorists entering the country by being
smuggled across the border from Mexico using the usual human trafficking networks that
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continue to be very active there. Recently, a Tunisian imam who had called for the death of a
Danish cartoonist and had been deported from Canada was caught being smuggled into the
U.S. I understand he's being held as a witness in a human smuggling case against the driver of
the vehicle, and he may not have had any intentions other than to reside here illegally.

5. Doesn't our land border with Mexico constitute the greatest vulnerability in terms of
entry of foreign terrorists into the country?

ANSWER

Because of their contiguous land borders with the United States, both Mexico and Canada
pose particular challenges to U.S. border security. These land borders have increasingly
become a focal point in our national security strategy. Despite numerous, designated U.S.
ports of entry along each border, as well as the use of monitoring equipment at various spots
between these physical checkpoints, there continue to be many places from which persons can
enter the United States undetected from either Canada or Mexico. Indeed, the flow of human
smuggling and narcotics north into the United States, along with smuggling of illegal
contraband and criminal monetary proceeds south out of the United States have had a
devastating effect on the United States and Mexico, particularly along the Southwest Border.
The violence perpetrated by organizations and elements associated with these criminal
activities has required greater federal law enforcement attention to the region. The
Department of Justice, working closely with our partners in the Executive Branch, Congress,
and the Government of Mexico, have put together a comprehensive intelligence-driven
strategy to protect our land borders.

6. Is there evidence that this is a preferred method of entry into the country for those who
would wish to harm us?

ANSWER

Although there is no specific evidence to suggest that foreign terrorists have focused their
efforts on entering the United States via Mexico, as detailed above, the Southwest Border
region is a particularly vulnerable area and has increasingly become a focal point in our
pational security strategy.

DEA Budget Cuts/Meth Lab Clean-up

The DEA appears to be the biggest loser in your FY12 budget. They have program reductions
of $47 million, and a rescission of $30 million, and no significant increases. This is
particularly untimely in light of the ongoing struggle on the Southwest Border to combat the
influence of Mexican drug cartels, and the DEA's growing counterterrorism role.

7. What is the rationale for these reductions?
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ANSWER

‘While the FY 2012 President’s Budget only requests a modest increase in the appropriation
for DEA’s Salaries and Expenses (S&E) Account, the budget requests a significant increase
for our Diversion Control Program that is funded through the Diversion Control Fee Account
(DCFA). The FY 2012 DCFA request of nearly $322 million represents an 11 percent
increase over FY 2011. The DCFA request includes $30.9 million in program enhancements
for the Diversion Control Program, including 124 positions to increase regulatory and
enforcement efforts related to the diversion of controlled substance pharmaceuticals and listed
chemicals. The Diversion Control Program directly attacks the problems that many
Americans are most concerned about — prescription drug abuse.

DOJ and DEA understand the seriousness of the on-going efforts along the Southwest Border
and are committed to working with other DOJ components and Department of Homeland
Security (DHS) law enforcement agencies to cut off the flow of drugs and guns that flow
between the U.S. and Mexico.

As you know, the entire federal government is being asked to tighten its belt and make tough
decisions on programs that can be consolidated, reduced, or eliminated. Some of DEA’s FY
2012 cuts are part of larger efforts throughout the Department of Justice to cut back on
administrative, information technology, and facilities costs, and to consolidate task force
efforts.

Many other FY 2012 cuts were necessary to offset the cost of DEA priorities that directly
support DEA’s efforts to combat Mexican drug cartels. For example, our budget includes
$37.4 million in base adjustments that will allow DEA to continue Southwest Border efforts
funded through regular and supplemental appropriations in FY 2009 and FY 2010. This
includes ongoing funding for 240 positions (151 agents). On an ever increasing basis, the El
Paso Intelligence Center (EPIC) is becoming the central reporting location for seizures of
drugs, currency, and firearms along the Southwest Border and throughout the Nation. Recent
additions at EPIC include the DHS-led Border Fusion Section, Immigration and Custom
Enforcement’s Border Violence Intelligence Cell, ATF’s Gun Desk, and the FBI’s Southwest
Intelligence Group. The collocation of these interagency groups improves our ability to
collect, analyze, and share intelligence, which ultimately strengthens our ability to disrupt and
dismantle all kinds of criminal organizations, including firearms traffickers. As such, we are
requesting $10 million in construction funding that will provide additional workspace for
interagency participation at EPIC.

The primary cut in DEA is the elimination of Mobile Enforcement Teams. These are the
teams that provide assistance to locals to combat violent drug trafficking organizations in
specific neighborhoods. Their MET teams are in 16 DEA field divisions and the budget
would eliminate all of them. )

8. Why is this a low priority?
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ANSWER

DEA and the Department are committed to working with our state and local counterparts in
combating violent drug trafficking organizations that operate across the U.S. However, every
federal agency is being asked to take a hard look at how it can reduce spending, and the
Mobile Enforcement Team (MET) cut is one of the tough choices that had to be made. METs
are less directly connected to DEA’s core mission of disrupting and dismantling the world’s
largest drug trafficking organizations than are other DEA programs, and therefore they are
proposed for elimination so that resource levels can be maintained for DEA’s core programs.
DEA will continue to assist state and local communities impacted by drug-related violent
crime through DEA task forces and through violent crime task forces led by other DOJ
components. With the elimination of these METs, DEA will reassign existing agent positions
throughout DEA and will establish additional Tactical Diversion Squads (TDS) across the
United States to combat the diversion of controlled substance pharmaceuticals and listed
chemicals. These TDSs utilize the task force concept by combining federal, state, and local
agencies and resources that focus exclusively on diversion investigations.

There has been a resurgence of clandestine Meth labs across the country. DEA, through a
transfer from the COPS program, assists local law enforcement with cleanup of these labs. |
understand that the current year funding for this activity has run out, and that even if the CR is
extended the additional funding will be quickly expended.

. 'What should local authorities do as they are trying to deal with these hazardous
materials? .

ANSWER

State and local agencies have a few options for dealing with these labs. One option is for them
to use OJP/BJA Byrne Justice Assistance Grant funding for lab cleanups.

Also, the states of Alabama, Kentucky, Illinois, Indiana, and Oklahoma already have
Container Programs set up that allow state and local law enforcement officers to expedite the
removal of seized chemicals from clandestine laboratory sites to temporary secure containers
pending removal by a contractor. These programs lower the cost of clean-ups. DEA can
provide technical assistance to any other states that want to implement the Container
Program.

In an attempt to stop the diversion of ephedrine-based products, states such as Oregon and
Mississippi have enacted legislation scheduling ephedrine and pseudoephedrine products.
Oregon has experienced a sustained reduction in methamphetamine labs by more than 90
percent, and Mississippi recently announced a reduction of 68 percent in the number of
methamphetamine labs in that state during the first six months after their legislation was
implemented. These are very encouraging results.
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10.1s there any other assistance or training available to them through the Department?
ANSWER

DEA has a clandestine laboratory training facility at the DEA Academy in Quantico, Virginia.
At this facility, DEA trains federal, state, local, and foreign law enforcement officials on the
latest techniques in clandestine laboratory detection, enforcement, and safety. In FY 2010, the
Clandestine Laboratory Training Unit conducted training for a total of 1,306 state and local
law enforcement officers. DEA will continue these state and local clan lab training within the
level of COPS funding that is available for clan lab cleanups and training in FY 2011:

On-the-road Clandestine Laboratory Training is an example. The Clandestine Laboratory Unit
is conducting certification schools on the road. While this reduces the cost of individual
schools, the quality of the experience may be reduced by having to rely on “make shift”
facilities. The DEA Office of Training has also partnered with the FBI to provide Clandestine
Laboratory Awareness training throughout the country in support of the National Improvised
Explosives Forum (NIEF) schools. This school, where the similarities of drug labs to
WMD/IED labs are discussed, is provided to Bomb Technicians and other first responders or
industry personne] throughout the country.

Along with training provided by DEA, state and local agencies can also apply for Byrne JAG
funding to support methamphetamine cleanup expenses.

In addition to the clandestine lab training facility at Quantico, DEA has two Tactical schools
and one Site Safety School scheduled in 2011. Tactical training is designed for officers
involved in clandestine laboratory raids but who have limited training and experience, and
Site Safety School is designed to certify attendees as Clandestine Laboratory Site Safety
Officers. Advanced assessment and investigative techniques are also taught at this school.

11.Can they enter into contracts directly with the contractors that DEA uses?
ANSWER

State and local agencies are free to enter into contracts directly with whomever they choose.
We are referring state and local agencies to the network of hazardous waste contractors that
DEA currently uses. DEA will also work with various state and local agencies to provide
technical assistance whenever possible regarding this matter.

12.Does your FY12 budget include any funding in DEA or under COPS for the
continuation of Meth lab cleanup assistance?
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ANSWER

There is no funding included for state and local methamphetamine laboratory clean-ups in
either the DEA or COPS request for FY 2012; however, state and local law enforcement
agencies are able to use their Byme Justice Assistance Grant (JAG) funding for clandestine
lab cleanup. DEA will also continue to clean up the labs it investigates with funding from the
Asset Forfeiture Fund.

13. Aren't there economies of scale, and assurances of quality that come from having the
Department run this program?

ANSWER

We believe there are some economies of scale achieved through having a nation-wide
network of contractors. But at this point, we do not know what rate the state and locals are
receiving for clean-up efforts, or how the rate compares to the rate that we get on our nation-
wide contracts. The average cost for a laboratory clean-up based on the DEA-administered
contracts is $2,300.

14. Why should it be terminated as you are proposing in the FY12 budget request?
ANSWER

While DEA coordinated the clandestine lab cleanups for state and local agencies, funding was
provided though the COPS appropriation. The entire federal government is being asked to
tighten its belt and make tough decisions on programs that can be consolidated, reduced, or
eliminated. The elimination of the funding for the COPS Methamphetamine Enforcement and
Cleanup program represents just one of the difficult decisions the Department had to make in
the formulation of the 2012 budget. However, state and local law enforcement agencies are
able to use Byrne Justice Assistance grant (JAG) funding for clandestine lab cleanup.

Prison Rape Elimination Act
The ultimate goal of this effort is the elimination of prison rape. A key to the longer term

success of this program then is continuous monitoring and evaluation. One idea in this regard
is involving the Inspector General in program audits every three years.
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15.Do you agree that this would be useful and would you support the inclusion of such a
mandate in the appropriations bill?

ANSWER

As the Department noted in its proposed PREA rule, published in the Federal Register on
February 3, 2011, independent audits can play a key role in implementation of the
Department's PREA standards, especially given that the statute provides that only states, not
localities or Federal entities, are subject to financial penalties for noncompliance. The
Department's proposed rule clarified the requirements for an audit to be considered
independent, but deliberately left undecided, pending further public comment, many aspects
of the audit standard, including the frequency with which audits must be conducted and who
will conduct audits for Federal agencies. The public comment period on the proposed rule
closed on April 4, and the Department is currently reviewing over 1200 comments submitted.
As the Department drafts the final rule, it will devote extensive attention to all aspects of the
audit standard. Accordingly, it would be premature at this time to address specific questions
regarding the audit standard, including the frequency of audits and whether to involve the
Department's Office of the Inspector General (OIG). Whether or not OIG is involved in such
audits, it would have full authority to conduct a program review of the issue of prison rape as
it impacts facilities under the jurisdiction of the Department.

Your budget proposes to reduce funding for the Prison Rape and Prevention Program by 66
percent.

16.Why? Isn't this funding needed to provide grants to facilitate implementation of the
standards established under the Prison Rape Elimination Act?

ANSWER

The Department's FY 2012 request reflects the fact that funds were appropriated in prior years
pursuant to a multi-year grant in order to help facilitate implementation. In FY 2010, the
Bureau of Justice Assistance awarded a $13 million multi-year grant to establish the Resource
Center for the Elimination of Prison Rape (the Center). The Center will provide additional
training, technical assistance, and resources to help the correctional field better identify and
implement best and promising practices, consistent with the national standards that will be
issued by the Attorney General. The Center’s current funding is expected to provide support
for training and technical assistance for a three year period, ending in 2013 or early 2014.
Additionally, correctional administrators may use Byrne Justice Assistance Grant funding and
other discretionary funding to support correctional system improvements.

Currently, the Bureau of Justice Statistics (BJS) is conducting an ongoing survey that will
examine the official records of inmate-on-inmate and staff-on-inmate sexual victimization
incidents. The FY 2012 funding request contains sufficient funding for this survey. In
addition, BJS is conducting ongoing surveys based on interviews of adults in prisons and jails
and youth held in juvenile facilities. These BJS surveys are scheduled in 2011 and 2012 and
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are fully funded by appropriations in prior fiscal years.

U.S. Marshals Service

In August of 2010, the Investigative Operations Division of the U.S. Marshals Service
launched an agency-wide gang enforcement initiative that lasted just over 2 month. This surge
in enforcement was aimed at identifying troubled areas where gang violence was high.

17. How successful was that initiative?
ANSWER

The United States Marshals Service (USMS) fulfills a critical role in the Department of
Justice’s violent crime reduction strategy by acting as the federal government’s primary
agency for conducting fugitive investigations. One of the agency’s primary missions is to
make communities safer by locating and apprehending the most serious and violent offenders.
Over the past ten years, the USMS has expanded its fugitive apprehension program to include
state and local jurisdictions through the implementation of highly specialized multi-agency
fugitive task forces, encompassing nearly the entire country. A key strength of the Task Force
network is its ability to conduct innovative and effective short-term, targeted and pro-active
enforcement operations to reduce violent crime. This expertise has proven extremely effective
in assisting our federal, state, and local law enforcement partners” anti-gang and violent crime
reduction efforts.

Beginning on August 23, 2010, the USMS launched an agency-wide operation, called
Operation Gang Surge, which resulted in the arrests of 1,332 violent gang members. The
purpose of this operation was to target hardened gang members, many of whom commit the
vast amount of violent crime in our communities. This goal was accomplished by
coordinating the efforts of seven USMS Regional Fugitive Task Forces and 75 district-based
Violent Offender Task Forces across the country to identify troubled areas within their
Jjurisdictions where gang violence was high. To ensure these efforts benefited state and local
law enforcement, supervisors reached out to their partners in these agencies and offered all
available USMS resources to assist in the investigation and apprehension of gang members
they sought to target.

Operation Gang Surge was without question a great success. In addition to the more than
1,300 arrests, the initiative enabled law enforcement to obtain a wealth of gang intelligence
and build new Gang Enforcement partnerships with external law enforcement agencies, as
well as improve the quality of life for citizens within the targeted jurisdictions.

Operation Gang Surge evolved from another extremely successful USMS-led strategic gang
enforcement operation that removed 163 violent gang members and gang member associates
from the streets of Tulsa, Oklahoma, in July of 2010. Dubbed Operation Triple Beam, the
primary focus of the initiative was to combat the escalating crime and violence associated
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with gang activity in Tulsa. More than 40 law enforcement officers from the USMS, the Tulsa
Police Department (TPD), and other federal, state, and local agencies combined resources to
bring the most violent gang members to justice and remove deadly guns and drugs from the
streets of Tulsa.

Operation Triple Beam yielded substantial results in reducing gang violence as demonstrated
by a post-operation analysis conducted by the TPD. Statistics indicate that for the two-month
reporting period following the operation, homicides decreased by 89 percent, firearm assaults
decreased by 52 percent, and robberies decreased by 36 percent. These statistics clearly
support the notion that the right violent gang members were targeted and arrested. In addition
to arresting 163 of Tulsa’s most dangerous gang members, authorities seized 46 firearms,
$15,000 in U.S. currency, and illegal drugs with a street value of over $16,000. Operation
Triple Beam now serves as a nationwide model for similar initiatives designed to address
gang-related violence. The USMS is utilizing this model of targeting specific areas and gangs
which are especially violent or embedded to realize the greatest results possible while
providing long-term relief for the communities they affect.

18.Did you see a significant increase in gang member arrests?

ANSWER

Over the one-month Gang Surge operation, 1,332 violent-gang members were arrested and

1,612 warrants were cleared. Operation Gang Surge realized a 288 percent increase in U.S.

Marshals Service (USMS) Task Force gang member arrests compared to the previous three-
month average.

Although both the Department of Justice and the USMS take pride in the success of targeted
enforcement operations like Operation Triple Beam and Operation Gang Surge, it is
important to note that gangs have been a priority of the agency since the third Operation
FALCON (Federal and Local Cops Organized Nationally) in October 2006. The USMS
recognizes the need to reduce gang crime and actively supports the Department’s priority of
fighting gang violence. The USMS Gang Enforcement model is a focused and cost-effective
approach utilizing existing Violent Offender Task Forces as the foundation. The approach
joins anti-gang resources from federal, state, and local partners leveraging each agency’s
expertise in gang enforcement. The model has proven successful in removing violent gang
members and the tools of their trade, weapons and drugs, from our communities. The USMS
arrested more than 4,800 gang members in FY 2010.

19.To what extent is the Marshals Service coordinating with the Department of Homeland

Security to ensure that alien sex offenders are identified and subjected to removal
proceedings?

ANSWER
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Two of the critical missions of the United States Marshals Service (USMS) under the Adam
Walsh Child Protection and Safety Act (Act) are to assist state, local, territorial and tribal
agencies in the location and apprehension of non-compliant sex offenders, and to investigate
violations of the Act for federal prosecution. The USMS does not have a formal role in
identifying alien sex offenders for deportation. Currently, this task remains the sole
responsibility of U.S. Immigration and Customs Enforcement (ICE). However, the USMS has
been developing procedures in conjunction with ICE to inform potential deportees of their
obligation to register as a convicted sex offender regardless of their immigration status. This
notice would be inserted into documentation that all potential deportees are required to review
and sign and would be translated to the subject's native language. The USMS National Sex
Offender Targeting Center is coordinating this effort to address concerns that this population
of sex offenders has not received formal notification of their obligation to register. By
notifying all potential deportees of the registration requirement, if a subject is subsequently
granted asylum, released from custody in the United States under a supervised release
program, or later reenters the United States (legally or otherwise), the suspect can be
immediately apprehended and charged should they fail to register.

Bureau of Alcohol, Tobacco, Firearms & Explosives

CBS News reported last week that it has uncovered evidence which supports the allegation
that the ATF is essentially participating in gunrunning to Mexico’s drug cartels. It suggested
that several gun shops wanted to stop the questionable sales, but were encouraged to continue
selling by the ATF, so that ATF could continue gathering intelligence. This tactic is
supposedly referred to as letting the guns "walk."

20. What is your response to these allegations?
ANSWER
] take these allegations seriously and have referred them to the Acting Inspector General of
the Department for investigation. I have also made it clear to our law enforcement personnel

and prosecutors working on the Southwest Border that the Department should never
knowingly permit illegally trafficked firearms to cross the border.

21.1s it true that a Customs and Border Protection agent was shot in December with rifles
purchased in Arizona earlier in the year as part of the ATF's effort?

ANSWER

There is an on-going investigation into the shooting death of Customs and Border Protection
Agent Brian Terry. Accordingly, I cannot comment on that investigation at this time.
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22.Has the report caused you to rethink this program?
ANSWER

eTrace is an important tool in ATF’s work to dismantle gun trafficking. eTrace is an Internet-
based system that allows participating law enforcement agencies to submit firearm traces to
the ATF National Tracing Center. Authorized users can receive firearm trace results
electronically, search a database of all firearm traces submitted by their individual agency,
and perform analyses. In the last year, eTrace has gained strong new features. eTrace now
accommodates data in Spanish, gives translations, and allows users to better sort and search
additional data elements and images to improve weapons tracing. In the next 24 months,
planned enhancements to eTrace will improve ATF’s ability to monitor and map gun tracing
data in real time and to share information with other federal agencies, as well as with state
and local law enforcement.

Community Oriented Policing

The COPS hiring program began under the Clinton Administration, and sought to put an
additional 100,000 police officers on the streets of the United States. To date, the program has
funded over 121,000 police officers. Your budget request proposes to more than double this
program over the current level.

23. Since the initial goal has already been surpassed, what is the goal of the new COPS
hiring program, for which you have requested $600 million for FY 20127

ANSWER

The goal of COPS has been, and remains, to advance public safety through community
policing. To that end, COPS requests $600 million in FY 2012. This funding will be used to
support the goal of hiring a cumulative total of approximately 11,900 community policing
officers throughout the country over the next several years. The FY 2012 COPS hiring grants
will directly assist state, local and tribal governments by helping them hire additional law
enforcement officers for deployment in local communities to improve public safety.

From 1994 through 2008, COPS hiring grants funded more than 121,000 officers in over
13,000 of the nation’s 18,000 law enforcement jurisdictions. In FY 2009, the COPS Office
funded 4,699 officer positions under the COPS Hiring Recovery Program. In FY 2010, the
COPS Office funded 1,395 additional officer positions. The COPS Office also has a Priority
Goal to fund a cumulative total of 8,900 officer positions by the end of FY 2012. However,
assuming an FY 2011 funding level of $298 million for hiring grants, the COPS Office
anticipates funding a cumulative total of 7,436 officer positions by the end of FY 2011. By
the end of FY 2012, the COPS Office anticipates funding a cumulative total of 11,920 officer
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positions.

COPS hiring grants are only one piece that contributes to the overall success of the COPS
program. The FY 2012 request also includes funding for much-needed training and technical
assistance, for programs to improve police-community relationships, and for other innovative
collaborations between law enforcement and the citizens they serve, Equipping police and
communities with these valuable tools and knowledge resources is as integral to the success
of community policing as the hiring of officers.

24.  The $1 billion provided in the stimulus bill for this program supported the hiring of
4,699 police officers, at an average cost of $213,000 per officer. The budget requests
$600 million in order to fund 4,500 new officers as well as a new $20 million student
loan repayment program. Hew would you stretch the $600 million in order to fund

4,500 new officers?

ANSWER

By instituting both a maximum award cap of $125,000 per officer and a 25% local match
requirement for all grantees, the COPS Office calculates that approximately 4,500 positions
can be funded through the $600 million requested. Of the $600 million requested in FY 2012,
$20 million will be used for grants to repay university loans of college graduates, which is an
important incentive for attracting highly qualified and skilled personnel to law enforcement
careers. The remaining $580 million will be used for hiring, with $42 million (7 percent)
specifically set aside for hiring tribal law enforcement officers to meet the unique challenges
in Indian Country.

25.  In an austere budget climate, you are appropriately prioritizing core federal
responsibilities and reducing support for state and local law enforcement. The one
exception is COPS Hiring. Why is subsidizing the hiring of local officers a high priority
worthy of a $300 million increase when federal law enforcement accounts, such as DEA,
are being cut?

ANSWER

The Department faced many difficult decisions in the formulation of the FY 2012 budget. The
budget provides for a continued investment in the support we provide to our state, local and
tribal partners who fight violent crime, combat violence against women, and support victim
programs. The Department of Justice maintains key partnerships with state, local and tribal
officials and community members. These relationships maximize the federal government’s
ability to fight crime and promote justice throughout the United States. One such partnership
is the COPS grant program.,
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The demand from state, local and tribal governments for support remains extremely high,
especially with strained state and local budgets. The Police Executive Research Forum

(PERF) recently confirmed that nearly two out of three police agencies responding to its
survey said they were making plans to cut their budgets. Additionally, PERF noted that 44
percent of the police departments reported increases in certain types of crime (robberies,
burglaries, and thefts) which they believe could be attributed to the economic crisis. A total of
27 percent stated that they had already implemented a hiring freeze for sworn law
enforcement positions. COPS’ own data verifies the need. In FY 2009, the COPS Hiring
Recovery Program solicitation received over 7,200 applications requesting more than $8
billion in federal funding.

To meet this need, the COPS Hiring Program adds additional community policing officers to
the beat by providing funds for the approved entry-level salary and benefits of each newly
hired additional officer position over three years. The proposal for the COPS Hiring Program
in FY 2012 includes a maximum award cap of $125,000 and institutes a 25% local match
requirement for all grantees to guarantee local investment in the program.

The FY 2012 funding will be used to continue to support the efforts of state, local, and tribal
law enforcement agencies in meeting the challenge of keeping their communities safe. In FY
2012, the COPS Office requests $600 million for the COPS Hiring Program. Of this amount,
$50 million will be dedicated to advancing community policing through the hiring of non-
sworn personnel, such as crime and intelligence analysts, to permit the redeployment of sworn
law enforcement personnel to the streets. The infusion of hiring dollars for both sworn and
non-sworn personnel will provide grantees with the capacity to develop and implement a
comprehensive problem-solving approach towards crime prevention and create safer
neighborhoods. Seven percent (or $42 million) of COPS Hiring Program funds will be
dedicated to awarding grants for hiring tribal law enforcement officers.

Also within the amount requested, the COPS Office is proposing that $20 million be
dedicated to a grant program that funds law enforcement agencies to repay student loans of
recent graduates. Student loan repayment programs are a valuable recruitment and retention
tool within law enforcement agencies.

26. 'When the three-year hiring grants begin expiring, what will happen if local
governments cannot continue to support the cost of the officers? Is Congress going to be
asked to sustain these positions to prevent layoffs, and compound its already huge
investment in this program?

ANSWER

All agencies awarded hiring grants have submitted to the COPS Office retention planning
information containing funding sources considered to be “substantive,” and which would
fully support the cost of retained officers. In their hiring grant applications, COPS asks
agencies to indicate the planned source(s) of funding to be used for the retention of officer
positions, if awarded. Applicants are able to select from a list of funding sources commonly
used by agencies for this purpose (including general funds, tax increases, asset forfeiture
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funds, etc.), or to select “other” and provide a brief narrative describing their planned funding
source(s). During the application review process, the information provided by any agency that
selected “other” is reviewed and, for any information provided that is questionable or unclear,
COPS staff contacts agencies for additional clarification.

In addition, all hiring grantees are reminded of the retention requirement in their award
notification letters, and the grant award condition regarding retention is listed on hiring award
documents and explained in full detail within program manuals. Additional information on
retention (for example, a Frequently Asked Questions document) is available on the COPS
website, and the grants management training offered on-line includes a section on retaining
officer positions. Furthermore, questions regarding retention are asked of hiring grantees
annually through their programmatic progress reports, and COPS staff contacts any agency
indicating potential problems in this area. As necessary, such grantees are offered program
implementation guidance or technical assistance with regard to retention planning, and/or
may be monitored through on-site visits or other follow-up activity.

The most recent data available on post-retention period activities for hiring grants can be
traced back to-an October 2002 report by the Urban Institute, Justice Policy Center. One focus
of that report was the hiring grant retention rate for COPS-funded positions that had been
expired for more than one full local budgetary cycle, and thus were eligible to be cut or
eliminated by the locality. That report, while dated, did show that 80% of the agencies
sampled retained these “programmatically expired” positions.

Juvenile Justice

The budget request proposes a new Race to the Top-style Juvenile Justice System Incentive
Grant Program that will replace and consolidate other juvenile justice programs and goals.
The funding requested is $120 million. In the process, you are eliminating block grants and
formula grants, and dramatically reducing youth mentoring grants.

27.What are the advantages of this new style of program, and have the goals changed at
all?
ANSWER
Since release of the FY 2012 budget, the Administration has heard a great deal from the
States, from the juvenile justice community, and from Congressional offices about the
proposal for juvenile justice spending in the President’s budget.
Concerns have been expressed, for example, about the potential impact on states’ compliance
with mandates under the Juvenile Justice & Delinquency Prevention Act (JJDPA) and on

other protections for system-involved young people.

Drawing on this feedback, the Administration has developed an alternative to its original
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“Race to the Top™-style incentive grants program and is now proposing that the $120 million
in the budget could be allocated as follows:

$110 million as formula funding, and $10 million in a demonstration program to encourage
innovation and juvenile justice system improvements. The $110 million in formula funding
would include

$80 million under Title Il Part B of the JJDPA — Formula Grants Program and
$30 million under the Juvenile Accountability Incentive Block Grant (JABG) program.

This revamped approach would preserve — and add funding to — the important Part B Formula
Grants program; continue JABG; and create a new discretionary funding program to
encourage innovation and evidence-based reforms in the juvenile justice system which would
showcase approaches other states may then consider embracing.

State Criminal Alien Assistance Program

The State Criminal Alien Assistance Program provides federal payments to states and
localities to reimburse them for incarcerating undocumented criminal aliens. Your budget
proposes to reduce funding for SCAAP from $330 million in FY 2010 to $136 million in FY
2012—a 59% reduction.

28. What is your justification for this reduction?
ANSWER

Addressing immigration enforcement and border-related crime can be a challenge for many
state, local, and tribal jurisdictions because of the need to coordinate their efforts with the
federal agencies responsible for leading the nation’s border security efforts. The
Administration favors focusing on “front-end” investments at the federal level, such as
investigation and prosecution, to reduce and prevent illegal immigration and related criminal
activity. Front-end investments directly contribute to state, local, and tribal efforts to address
the problem of undocumented immigrants and border-related crime and violence.

The State Criminal Alien Assistance Program (SCAAP) does not directly address
investigation or prosecution of border crime, but instead reimburses state and local
jurisdictions for the cost of incarcerating undocumented criminal aliens. In addition, a large
portion of SCAAP reimbursements are awarded to cover the costs of incarcerating offenders
whose immigration status cannot be verified. It is fiscally prudent to look for the most
effective ways to spend limited funds, which is through the reimbursement of only verified
criminal aliens. Cutting payments of "unknowns" also responds to the criticism of oversight
entities, such as GAO, about the payment of unknown cases, many of which may be
concerning non-aliens. Furthermore, if unknown reimbursements are removed, it should
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Since release of the FY 2012 budget, the Administration has heard a great deal from the
States, from the juvenile justice community, and from Congressional offices about the
proposal for juvenile justice spending in the President’s budget.

Concerns have been expressed, for example, about the potential impact on states’ compliance
with mandates under the Juvenile Justice & Delinquency Prevention Act (JIDPA) and on other
protections for system-involved young people.

Drawing on this feedback, the Administration has developed an alternative to its original
“Race to the Top”-style incentive grants program and is now proposing that the $120 million
in the budget could be allocated in the following fashion:

o $110 million as formuia funding
= $80 million under Title Il Part B of the JIDPA — Formula Grants Program
= $30 million under the juvenile Accountability Incentive Block Grant {JABG)
program
o  $10 million in a demonstration program to encourage innovation and juvenile justice

system improvements.

This revamped approach would preserve ~ and add funding to — the important Part B Formula
Grants program; continue JABG; and create a new discretionary funding program to
encourage innovation and evidence-based reforms in the juvenile justice system which would
showcase approaches other states may then consider embracing.
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encourage jurisdictions to work with DHS on identifying criminal aliens since only definite
criminal aliens would be reimbursed.

You contend that 58% of the payments made under this program are for inmates whose status
as an illegal alien is “unknown”.

29. Why is the status of some many inmates unknewn?

ANSWER

The Office of Justice Program’s (OJP), Bureau of Justice Assistance (BJA) works with the
Department of Homeland Security’s (DHS) Immigration and Customs Enforcement (ICE)
and all of the jurisdictions applying for reimbursement under SCAAP to determine the
immigration status of offenders listed in SCAAP applications. SCAAP guidelines include
clear instructions for applicants to review all information available to them (including
criminal history records, interviews with detained offenders, and immigration enforcement
data) in an effort to determine an offender’s immigration status before including them in a
SCAAP application. Once OJP receives a SCAAP reimbursement application, it shares the
list of offenders included in the application with DHS in order to match the submitted records
against the inmate data (name, date of birth, alien number, and FBI number) in DHS
databases. The results of this match are provided to BJA and used to calculate SCAAP
awards.

Many individuals who are in the country illegally have had no previous contact with DHS,
which results in an “unknown” result when checked against DHS databases. In addition,
many individuals with an “unknown” status are incarcerated for relatively short periods of
time, which makes additional investigation to verify an individual’s status difficult to
accomplish.

Civil Rights Division

30. Your budget requests an increase of $34 million, or 11%, for the Civil Rights Division.
This would represent a 42% increase above the FY 2007 level. Why is this increase
needed? As you know, I have been very concerned by the Department’s decisions with
regard to the New Black Panther case.

ANSWER

The budget for the Department's Civil Rights Division (CRT) increased from $113.6 million
in FY 2007 to its current FY 2012 request level of $161.8 million, which represents an
increase of $48.2 million, or 42%. Over this six-year period, the need for additional funding is
attributable to adjustment-to-base funding requirements of $18 million (mostly due to the
increased costs associated with pay raises each year from 2007 through 2010, GSA rent
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increases and lease expiration costs), a program transfer for the Office of Personnel
Management's Election Monitoring Program ($3.4 million) and program increases in FY 2010
for human trafficking, unsolved civil rights era crimes, and other critical initiatives that
resulted in the addition of 102 positions at a cost of $26.7 million. In particular, the FY 2010
program increases, which were the first increases the Division had received since FY 2001,
addressed Division responsibilities that had become chronically underfunded. Among these
were employment cases involving racial discrimination, hate crime and official misconduct
prosecutions, and violence and intimidation directed against religious houses of worship.

The additional 102 positions, which included 60 attorneys, were needed to reinvigorate
federal civil rights enforcement and to address the Division’s many expanded responsibilities
due to increased case loads and referrals from other agencies, as well as the enforcement
authority under recently enacted federal statutes. These expanded responsibilities include the
following areas: combating discrimination in housing, lending and foreclosure, including
protecting the rights of our men and women in uniform and investigating rising numbers of
fair lending referrals from regulatory agencies; increased investigations and prosecutions of
bias motivated crimes, expanded voting rights enforcement responsibilities associated with
the 2010 Census redistricting and defending constitutional challenges to the Voting Rights
Act; pursuing human trafficking crimes; addressing unsolved civil rights era crimes; meeting
the substantial increase in litigation demands for both pattern or practice and defensive
litigation requirements; increased responsibilities in enforcing disability laws, and laws
protecting institutionalized persons from unconstitutional treatment, as well as funding other
critical initiatives.

(AG ~ Wolf 31 - Commission on Civil Rights Testimony - CRT) -

Of concern recently is the testimony by Civil Rights Division attorneys before the
Commission on Civil Rights about the hostility of some in the Department to race-neutral
enforcement of the Voting Rights Act—particularly that a Deputy Assistant Attorney General
instructed staff only to pursue cases on behalf of racial and language minority voters.

31.Are you concerned by this testimony?
ANSWER

The Department is firmly committed to the fair, vigorous, and evenhanded enforcement of all
of the civil rights laws within its authority and makes enforcement decisions, including in the
area of voting rights, based on the legal merits of the case, not the race, gender, ethnicity, or
political affiliation of any party involved.

Regarding the suggestion that a Deputy Assistant Attorney General instructed staff only to
pursue cases on behalf of racial and language minority voters, the Justice Department official
referenced denies issuing any such directions. Specifically, she has informed the Assistant
Atiorney General for Civil Rights that she did not direct, nor did she intend by implication to
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direct, any staff member of the Voting Section not to enforce any provision of law within the
Section’s jurisdiction. Moreover, the Division’s record of voting rights enforcement under her
tenure belies any suggestion that enforcement decisions are made based on the race, gender,
ethnicity, or political affiliation of any party involved. For instance, the Department
successfully moved for additional relief in United States v. Tke Brown (S.D. Miss.), a voting
rights case filed to protect white voters, which involved an African American defendant.

When the allegations to which you refer first arose, the Department took them very seriously.
Assistant Attorney General for Civil Rights Tom Perez spoke with the Deputy Assistant
Attorney General in question, reviewed relevant material in connection with requests from the
United States Commission on Civil Rights, and undertook additional inquiries within the
Division consistent with his responsible management of the Division. The Deputy Assistant
Attorney General to whom you refer also assured Mr. Perez that she has always made, and
will continue to make, enforcement decisions based on the merits. Regardless of whatever
incorrect inferences about Department policy some may have drawn from anything she said,
the Department does not predicate decisions on the race of the alleged perpetrators or of the
victims — and the actions of the Department are fully consistent with its publicly stated policy.

32. And if so, what have you done to counter this guidance and make it clear to the Civil
Rights Division staff that race-neutral enforcement is the policy of the Department?

ANSWER

As indicated above, the Deputy Assistant Attorney General in question denies directing any
Voting Section staff member not to enforce any provision of law within the Section's
jurisdiction. The Voting Section’s actions during her tenure, moreover, are consistent with the
Division's policy of fair-minded enforcement. The Assistant Attorney General for Civil
Rights thus determined that the Division's and the De