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OVERSIGHT HEARING ON THE “EFFECT OF
THE PRESIDENTS FY 2012 BUDGET AND
LEGISLATIVE PROPOSALS FOR THE OFFICE
OF SURFACE MINING ON PRIVATE SECTOR
JOB CREATION, DOMESTIC ENERGY PRO-
DUCTION, STATE PROGRAMS AND DEFICIT
REDUCTION.”

Thursday, April 7, 2011
U.S. House of Representatives
Subcommittee on Energy and Mineral Resources
Committee on Natural Resources
Washington, D.C.

The Subcommittee met, pursuant to call, at 10:04 a.m. in Room
1324, Longworth House Office Building, Hon. Doug Lamborn
[Chairman of the Subcommittee] presiding.

Present: Representatives Lamborn, Benishek, Duncan, Gosar,
Flores, Landry, Fleischmann, Johnson, and Holt.

STATEMENT OF HON. DOUG LAMBORN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF COLORADO

Mr. LAMBORN. The Subcommittee will come to order. The Chair-
man notes the presence of a quorum, which under Committee Rule
3le] is two Members, so we are over that 50 percent. The Sub-
committee on Energy and Mineral Resources is meeting today to
hear testimony on the effect of the President’s Fiscal Year 2012
budget and legislative proposals for the Office of Surface Mining on
private sector job creation, domestic energy production, state pro-
grams and deficit reduction.

Under Committee Rule 4[f], opening statements are limited to
the Chairman and Ranking Member of the Subcommittee. How-
ever, I ask unanimous consent to include any other Members’ open-
ing statements in the hearing record if submitted to the clerk by
close of business today. Hearing no objection, so ordered. I now rec-
ognize myself for five minutes.

During today’s hearing, we will hear from the Administration
and witnesses on the President’s proposed Fiscal Year 2012 budget
for the Office of Surface Mining and associated legislative initia-
tives. Before I review the issues with the President’s budget, I
want to make one matter very clear. Chairman Hastings and I
have initiated an investigation into the Office of Surface Mining’s
attempt to rewrite the 2008 Stream Buffer Zone Rule and the
ongoing fiasco resulting from the Administration’s rushed effort to
fast-track major changes to an existing and significant rule.

I want to be very clear. This Committee expects the Administra-
tion and this agency to be forthcoming in response to Committee
requests. Failing to respond to Committee requests in a timely
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manner is unacceptable. This Committee will hold this agency and
the Department accountable for responding to our requests. As rep-
resentatives of the American people, Congress has both the obliga-
tion and the responsibility to conduct oversight, and we cannot—
and this Committee and this Chairman will not—accept
stonewalling.

Now moving on to the review of the President’s budget, the
President’s budget includes legislative proposals to change the 2006
amendments to Title IV of the Surface Mining Control and Rec-
lamation Act, SMCRA for short, Amendments that took Congress
10 years to negotiate and pass. The recent proposed changes to
Title IV will have a devastating effect on the original deal that
states made with the Federal Government and codified in SMCRA
where 50 percent of the AML fees are returned to the state of
origin.

If the Administration amendments are adopted, those states that
are significant donors to the Federal program will question what
they got in return for their mandatory investment. As I mentioned
above, even more egregious than this budget proposal is the agen-
cy’s ongoing effort to rewrite the 2008 Stream Buffer Zone Rule, a
rule that an independent contractor hired by this Administration
found will result in the loss of over 7,000 direct jobs nationwide
and eliminate over 20,000 direct and indirect jobs in Appalachia.
Over 29,000 people will be driven into poverty.

After the job loss estimates became public, this Administration
ended the contract with this particular contractor. Once the infor-
mation on the economic impact of the preferred alternative became
public, the Administration immediately tried to distance itself from
the contractor and to deny any knowledge of the forecasted job
losses associated with the Administration’s preferred alternative.

Since the Administration took office, the Department of the Inte-
rior has taken steps to reduce access to domestic energy and min-
eral resources on Federal lands. With the President’s proposed for
the Office of Surface Mining and the rewrite of the 2008 Stream
Buffer Zone Rule, the Department and this agency in particular is
restricting access to private coal deposits. This is because SMCRA
applies to all domestic coal mines regardless of surface or mineral
ownership status.

More than 130,000 Americans depend on coal production for
their livelihood. Throughout America, there are places where the
only industry in town is the coal mine. While this Administration
may think it is a preferred alternative to displace tens of thousands
of workers, destroying coal mining will kill these one-industry
towns, push tens of thousands of American families into poverty
and leave our nation poorer and drive energy costs higher, all
counter to the original intent of SMCRA.

SMCRA was designed to promote the development of the nation’s
largest resource of conventional fuel to help meet the energy needs
of the American people while ensuring that the extraction of the
coal resources is done in an environmentally responsible manner.
Make no mistake about it. Coal is vital to the American economy,
especially to the generation of electricity. Nothing can touch it for
efficiency and savings. Unless and until someone comes up with
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commercially viable alternatives, it would be foolish to try to get
rid of coal.

America is a nation of excellence. Our achievements through the
development of our abundant natural resources allowed us to be-
come the richest country in the world, win world wars and raise
our standard of living far above much of the world. Increasing ac-
cess to these resources, yes including coal, will allow us to become
less dependent on foreign sources of energy and mineral resources,
create new private-sector jobs and add revenues to government
coffers, reducing the national debt and thereby increasing our na-
tional and economic security.

In closing, I am concerned that this budget makes cuts to pro-
grams that are important to states and citizens, proposed ending
programs by fiat that are the result of tremendous negotiations in
Congress and in the end reprogram money for a rushed and ill-
advised rewrite of an important rule, the Stream Buffer Zone Rule.
I look forward to hearing from our witnesses, and I now recognize
the Ranking Member for five minutes for his opening statement.

[The prepared statement of Mr. Lamborn follows:]

Statement of The Honorable Doug Lamborn, Chairman,
Subcommittee on Energy and Mineral Resources

During today’s hearing we will hear from the Administration and witnesses on the
President’s proposed FY-2012 budget for the Office of Surface Mining and associ-
ated legislative initiatives.

But before I review the issues with the President’s budget, I want make one mat-
ter very clear.

Chairman Hastings and I have initiated an investigation into the Office of Surface
Mining’s attempt to rewrite the 2008 stream buffer zone rule and the ongoing fiasco
resulting from the Administration’s rushed effort to fast track major changes to a
significant rule.

I want to be very clear, this Committee expects the Administration to be forth-
coming in responses to Committee requests. While the Administration may be unfa-
miliar with the process of oversight from this Committee, failing to respond to Com-
mittee requests in a timely manner is unacceptable and this Committee will hold
this agency and the Department accountable for responding to our requests. As Rep-
resentatives of the American people, Congress has both the obligation and the re-
sponsibility, to conduct oversight and we cannot, and this Committee and this
Chairman will not, accept stonewalling. Now, moving on to the review of the Presi-
dent’s budget.

The President’s budget includes legislative proposals to change the 2006 amend-
ments to Title IV (4) of the Surface Mining Control and Reclamation Act, SMCRA
for short—amendments that took this body 10 years to negotiate and pass. The pro-
posed changes to Title IV (4) will have a devastating effect on the original deal
states made with the federal government and codified in SMCRA where fifty percent
of the AML fees are returned to the state of origin. If the Administrations amend-
ments are adopted those states that are significant donors to the federal program
will question what they get in return for their mandatory investment.

As T mentioned above, more egregious than this budget proposal, is the agency’s
ongoing effort to re-write the 2008 Stream Buffer Zone Rule. A rule that an inde-
pendent contractor, hired by the Administration, found will result in the loss of over
7,000 direct jobs nationwide and eliminate over 20,000 direct and indirect jobs in
Appalachia. After the job loss estimates became public, the Administration ended
the contract with the contractor.

Once the information on the economic impact of the preferred alternative became
public the Administration immediately tried to distance themselves from the con-
tractor and deny any knowledge of the forecasted job losses associated with the Ad-
ministration’s preferred alternative.

There is a famous quote with a wry observation that applies to the Office of Sur-
face Mining’s treatment of SMCRA and their state partners.

“We trained hard, but it seemed that every time we were beginning to form
into teams, we would be reorganized.. . .I was to learn that later in life we
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tend to meet any new situation by reorganizing, and a wonderful method
it can be for creating the illusion of progress while producing confusion, in-
efficiency and demoralization.”

Let me repeat the last part of that quote because I believe it aptly describes the
outcome of the Administration’s actions in the re-write of the 2008 Stream Buffer
Zone Rule and the proposed legislative changes to SMCRA—“and a wonderful meth-
od it can be for creating the illusion of progress while producing confusion, inef-
ficiency and demoralization.”

Since the administration took office the Department of the Interior has taken
steps to reduce access to domestic energy and mineral resources on federal lands
including renewable resources like wind and solar. With the President’s proposed
budget for the Office of Surface Mining and the re-write of the 2008 Stream Buffer
Zone Rule the Department and this agency in particular is restricting access to pri-
vate coal deposits as SMCRA applies to all domestic coal mines regardless of surface
or mineral ownership status.

More than 130,000 Americans depend on coal production for their livelihood.
Throughout America there are places where the only industry in town is the coal
mine. While this Administration may think it is a “preferred alternative” to displace
tens of thousands of workers, destroying coal mining will kill these one industry
towns, push tens of thousands of American families into poverty, and leave our na-
tion poorer—all counter to the original intent of SMCRA.

SMCRA was designed to promote the development of the Nation’s largest resource
of conventional fuel to help meet the energy needs of the American people while en-
suring the extraction of the coal resources is done in an environmentally responsible
manner.

America is a nation of excellence. Our achievements through the development of
our abundant natural resources allowed us to become the richest country in the
world, win world wars, and raise our standard of living far above much of the world.
Increasing access to those resources will allow us to become less dependent on for-
eign sources of energy and mineral resources, create new private sector jobs and add
revenue to government coffers, reducing the national debt and thereby increasing
our national and economic security.

In closing, I am concerned that this budget makes cuts to programs that are im-
portant to states and citizens, proposes ending programs by fiat that are the result
of tremendous negation in congress and in the end reprograms money for a rushed
rewrite of an important rule.

STATEMENT OF HON. RUSH HOLT, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW JERSEY

Mr. HoLt. Thank you, Mr. Chairman. The Office of Surface
Mining, Reclamation and Enforcement is charged with a number of
important responsibilities, among them protecting citizens and the
general environment from the harmful effects of surface coal min-
ing operations, also for ensuring that land is restored following
mining operations, and for addressing the effects of past mining
operations by reclaiming and restoring abandoned mines.

Under the Bush Administration, the Office of Surface Mining
routinely allowed destructive practices to go unchecked, and in the
final days in office, the Administration released what has come to
be known as a midnight regulation revising the Stream Buffer
Zone Rule to remove key protections for streams and rivers threat-
ened by the dumping of mining waste. To me, this is an egregious
rollback of protective responsibility.

Yet, mountaintop removal mining does continue to have signifi-
cant effects on people and places in Appalachia. According to the
EPA, since 1992, nearly 2,000 miles of Appalachian streams have
been filled, polluted, as a result of mountaintop removal activities.
Mountaintop removal in Appalachia has deforested an area the size
of the State of Delaware. A recent EPA study found that mountain-
top removal mining has adversely affected aquatic life downstream
in nine out of every 10 streams in the region. However, the Bush
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Administration’s revised Stream Buffer Zone Rule loosened the re-
strictions on placing valley fill in or near streams. This rule was
challenged in court, and the Obama Administration is now going
through the process of issuing a new stream protection rule.

Mr. Chairman, I note your call for an investigation or your an-
nouncement that you are undertaking a look at how the Office is
administering that rule, and I ask that the minority have access
to all the relevant documents on this matter. It is critical that the
revised rule ensure that our environment and these communities
are protected. That is why I am a cosponsor of the Clean Water
Protection Act, H.R. 1375, a bill introduced by my colleague from
New Jersey, Representative Pallone, a member of this Committee,
to prohibit the dumping of waste from mountaintop removal coal
mines into rivers and streams.

The Administration is also requesting an additional nearly
$4 million and 25 full-time employees to expand oversight of
stream protection activities in Appalachia. Regarding the Aban-
doned Mine Land coal program, the AML program, the Administra-
tion is proposing reforms that would eliminate unnecessary spend-
ing and focus mine reclamation efforts on the most dangerous
abandoned coal mines, and I would ask that the witness charac-
terize what are the most dangerous abandoned mines.

The proposal would do away with payments to states and Native
American tribes that have completed their abandoned coal mine
reclamation activities saving taxpayers something over a billion
dollars over the next decade. It would institute a competitive proc-
ess for AML grants so that the funds could go to the highest-pri-
ority abandoned coal mines. Currently, AML funds are allocated
based on current and historic coal production as opposed to where
the greatest need for reclamation actually exists, and I look for-
ward to learning more about the merits of the proposal.

The responsibility of OSM to our environment and to people in
that region is tremendous, and it is imperative that Congress pro-
vide this agency with the tools it needs, the oversight that it de-
serves and the support that it deserves, and I thank the Chairman
for holding this hearing and the witnesses for your testimony to
come. Thank you.

[The prepared statement of Mr. Holt follows:]

Statement of The Honorable Rush D. Holt, Ranking Member,
Subcommittee on Energy and Mineral Resources

Thank you, Mr. Chairman.

The Office of Surface Mining Reclamation and Enforcement (OSM) is charged
with protecting citizens and the environment from the harmful effects of surface
coal mining operations, ensuring that land is restored following mining activities,
and addressing the effects of past mining operations by reclaiming and restoring
abandoned coal mines.

Under the Bush Administration, the Office of Surface Mining routinely allowed
some of the most destructive practices to go unchecked. During its final days in of-
fice, the Bush Administration issued a “midnight regulation,” revising the Stream
Buffer Zone Rule to remove key protections for streams and rivers threatened by
the dumping of mining waste.

Yet mountaintop removal mining has significant impacts to the people and places
of Appalachia. According to the Environmental Protection Agency, since 1992, near-
ly 2,000 miles of Appalachian streams have been filled as a result of mountaintop
removal activities. Mountaintop removal in Appalachia has deforested an area the
size of Delaware. A recent EPA study found that mountaintop removal mining ad-
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versely impacted aquatic life downstream in nine out of every 10 streams in the re-
gion.

However, the Bush Administration’s revised stream buffer rule loosened the re-
strictions on placing valley fill—the waste byproduct of mountaintop removal min-
ing—in or near streams. This rule was challenged in court and the Obama Adminis-
tration is now going through the process of issuing a new Stream Protection Rule.
It is critical that the revised rule ensure that our environment and these commu-
nities are properly protected. That is why I am a cosponsor of the Clean Water Pro-
tection Act (H.R. 1375), a bill introduced by my colleague from New Jersey, Rep.
Pallone, to prohibit the dumping of waste from mountaintop removal coal mines into
our precious rivers and streams.

The Administration also is requesting an additional $3.9 million and 25 full time
employees to expand oversight of stream protection activities in Appalachia. This
commitment must be maintained.

Regarding the Abandoned Mine Land (AML) coal program, the Administration is
proposing reforms that would eliminate unnecessary spending and focus mine rec-
lamation efforts on the most dangerous abandoned coal mines. The proposal would
do away with payments to states and Native American Tribes that have completed
their abandoned coal mine reclamation activities, saving taxpayers approximately
$1.2 billion over the next decade. It also would institute a competitive process for
AML grants so that the funds could go the highest priority abandoned coal mines.
Currently, AML funds are allocated based on current and historic coal production,
as opposed to where the greatest need for reclamation activities exists. I look for-
ward to learning more regarding the merits of this proposal.

The responsibility of OSM to our environment and the American public is tremen-
dous, and it is imperative that the Congress provide this agency with the tools it
needs to do its job.

I thank the Chairman for holding this hearing and the witnesses for their testi-
mony today. I yield back.

Mr. LAMBORN. OK. And thank you. We will now hear from our
first panel of witnesses, and this is Mr. Joseph Pizarchik, Director
of the Office of Surface Mining with the Department of the Interior.
Thank you for being here this morning, and we look forward to
comments. As you probably already know, there are five minutes
on the clock. The light after four minutes will turn yellow and then
turn red after five minutes. Thank you for being here.

STATEMENT OF JOSEPH PIZARCHIK, DIRECTOR, OFFICE OF
SURFACE MINING, U.S. DEPARTMENT OF THE INTERIOR

Mr. PizARCHIK. Thank you, Mr. Chairman, and members of the
Subcommittee for inviting me here today to testify on behalf of the
Administration’s Fiscal Year 2012 budget request for the Office of
Surface Mining, Reclamation and Enforcement. In 1977, Congress
enacted the Surface Mining Control and Reclamation Act and cre-
ated OSM for two basic purposes: First, to assure that the nation’s
coal mines operate in a manner that protects society and the envi-
ronment during mining operations and restores the land to bene-
ficial productive use following mining; second, to implement an
abandoned mine land program to address the hazards and environ-
mental degradation caused by pre-law unregulated mining.

Now, as then, coal remains an important fuel for America and
provides about half of the nation’s electricity. Congress, when it en-
acted the Surface Mining Act, recognized a need to strike a balance
between the nation’s need for coal as an essential source of energy
and the protection of society and the environment from the adverse
effects of coal mining. OSM was charged with striking that balance.
The 2012 budget is a focused budget. It is a budget that reflects
tough choices that we have had to make in these difficult times.
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In overview, the Fiscal Year 2012 budget request for OSM totals
$145.9 million in discretionary spending, a decrease of $16.9 mil-
lion from the 2010 enacted level and what level we have been fund-
ed out through 2011 to this point. It supports 528 full-time equiva-
lent employees, which is down from about 1,500 in 1994 and sup-
ports about 1,900 state and tribal employees that helps to support
them. Some of the highlights in the discretionary spending include
a regulatory funding program increase of $3.9 million for 25 addi-
tional staff to meet our statutory oversight obligations and to con-
tinue to fulfill the Administration’s commitment to reduce the
harmful environmental impacts of coal mining.

However, most of these funds, $2.3 million, and 18 of the FTE’s,
Full-time Employees, are not really new but are offset from cuts
that are proposed to the Federal Emergency Program. Those reduc-
tions amount to $3.5 million and 18 employees, and the work that
they had been conducting is being picked up and handled by the
states due to the significant increases that they have been receiv-
ing. We are also proposing to reduce $11 million from the regu-
latory grants provided to the state and encourage the states to re-
cover those costs from the industries for the services that they pro-
vide to the industry.

We propose the reduction of $1 million of Federal high-priority
projects. There is a proposed reduction of $1.3 million for funding
for technical studies, mine map preservation. We also propose a cut
of $500,000 to eliminating a funding for audit services that are no
longer needed. We also are proposing cuts in administrative costs
of $573,000 to OSM to be achieved through reductions in travel, in-
formation technology and strategic sourcing. There was a similar
reduction for the current Fiscal Year that we are implementing.

The Administrations’s 2012 proposed budget for OSM also in-
cludes a legislative proposal to revamp the abandoned mine land
program to reduce unnecessary spending and to ensure that the
most dangers abandoned coal mine sites are addressed. Major com-
ponents include the elimination of payments to states and tribes
that have certified they have completed reclamation of all of the
abandoned mine lands within their boundaries. That is projected to
reduced spending for 2012 by $184.2 million and is expected to re-
duce the Federal budget deficit by $1.2 billion over 10 years.

The proposal also includes a legislative change to modify how the
grants for abandoned mine reclamation is distributed going from a
production-based formula to a competitive process with an advisory
committee to address the most dangerous safety and environmental
hazards. Those types of hazards include abandoned mine lands
that were created prior to the enactment of the Surface Mining Act
that propose an extreme danger to the health and safety to the peo-
ple or property, that provide adverse effects to health or safety and
create severe environmental problems to the environment.

The budget proposal also includes the creation of a parallel aban-
doned mine land program for the reclamation of abandoned hard
rock mines. It would provide for funding from a new AML reclama-
tion fee on hard rock production that would be developed by the
Bureau of Land Management within the Department of the Inte-
rior. In order to achieve efficiencies, the expertise that OSM has
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gained over the years on recovering coal fees would be used to
cover the AML fees.

In conclusion, the Fiscal Year 2012 budget is a fiscally sound and
responsible budget that lowers the cost to the American taxpayers,
reduces the Federal subsidy to the mining industry and will reduce
the size of the Federal deficit. Thank you. I am available for ques-
tions.

[The prepared statement of Mr. Pizarchik follows:]

Statement of Joseph G. Pizarchik, Director, Office of Surface Mining
Reclamation and Enforcement, U.S. Department of the Interior

Mr. Chairman and Members of the Subcommittee, thank you for inviting me to
testify on the Fiscal Year 2012 budget request for the Office of Surface Mining Rec-
lamation and Enforcement (OSM).

The Surface Mining Control and Reclamation Act of 1977 (SMCRA) established
the Office of Surface Mining Reclamation and Enforcement for two basic purposes:
First, to assure that the Nation’s coal mines operate in a manner that protects citi-
zens and the environment during mining operations and restores the land to bene-
ficial use following mining; and second, to implement an Abandoned Mine Lands
(AML) program to address the hazards and environmental degradation remaining
from two centuries of unregulated mining. These tasks are vital to public health and
safety, and the environmental well-being of the United States.

The SMCRA recognized the need to ensure that the Nation strikes a balance be-
tween the protection of the environment and the Nation’s need for energy. Nearly
34 years after the passage of SMCRA, coal remains an important fuel source for our
country, providing about half of our Nation’s electricity. In the continued drive to
decrease our Nation’s dependence on foreign oil, coal will continue to be part of our
domestic supply of energy for the foreseeable future.

hile new energy frontiers are being explored, including the development of clean
coal, the coal supply (conventional coal production) is essential to the Nation’s en-
ergy requirements. In order to ensure that coal is produced in an environmentally
conscious way, OSM is committed to carrying out the requirements of SMCRA in
cooperation with States and Tribes. Of the almost 2,400 employees involved in car-
rying out these two responsibilities on a daily basis, less than 25 percent are em-
ployed by OSM. The rest are State and Tribal employees who implement programs
approved by the Secretary of the Interior with assistance from OSM. States permit
and regulate 97 percent of the Nation’s coal production. States and Tribes also abate
well over 90 percent of the AML problems.

The major tasks for OSM are to ensure that States and Tribes successfully ad-
dress coal mining activities by ensuring they have high-quality regulatory and AML
frameworks and to oversee implementation of their programs. Importantly, OSM
also provides technical assistance, funding, training, and technical tools to the
States to support their regulatory and reclamation programs.

Currently, 24 States have approved regulatory programs in place pursuant to
Title V of SMCRA. There are 25 States and three Tribes that administer approved
AML programs pursuant to Title IV of SMCRA.

Since enactment of SMCRA in 1977, OSM has provided more than $3 billion in
grants to States and Tribes to clean up mine sites abandoned before passage of
SMCRA. In the course of addressing health, safety and environmental hazards,
about 255,000 acres of Priority 1 and 2 abandoned coal mine sites have been re-
claimed under OSM’s AML Program, though many sites still remain.

The authority to collect and distribute the AML reclamation fee was revised by
the Tax Relief and Health Care Act of 2006, which included the 2006 Amendments
to SMCRA (Public Law 109-432). Among other things, these amendments extended
the authority for fee collection on mined coal through September 30, 2021, and
changed the way that State and Tribal reclamation grants are funded, beginning in
FY 2008. State and Tribal grants are funded by permanent appropriations that are
derived from current AML fee collections and the general fund of the U.S. Treasury.

The 2006 Amendments dramatically increased funding to States and Tribes, from
$145.3 million in FY 2007 to the most recent distribution made available of $395.6
million for FY 2011. Because of the increased State and Tribal funding, OSM began
phasing out Federal responsibility for addressing AML emergency projects. It is
more efficient and cost effective to provide responsibility for AML related issues to
a single manager, from a single source of funding. In FY 2012, States with AML
programs will have fully assumed this responsibility, so the budget eliminates the
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remaining discretionary funding for State emergency grants and Federally-managed
emergency projects.

The budget also includes a legislative proposal to reform the AML reclamation
program to eliminate unnecessary spending and focus reclamation efforts on the Na-
tion’s most dangerous abandoned mines. First, the budget proposes to eliminate the
unrestricted payments to States and Tribes that have completed their abandoned
coal mine reclamation. Terminating these payments will save taxpayers $1.2 billion
over the next decade. Second, the budget proposes to reform the allocation of grants
for coal AML reclamation to a competitive process. The current production-based
formula allocates funding to States that have the most coal production and not nec-
essarily States with the most critical reclamation needs. A competitive process
would ensure that funding addresses the highest priority AML coal sites across the
Nation, regardless of which State they are located in and how much coal is currently
produced. Third, the budget proposes to create a parallel hardrock AML program,
with fees collected by OSM and distributed competitively by the Bureau of Land
Management. The mandatory distribution to the United Mine Workers of America
(UMWA) health benefit plans, estimated at $225.3 million in FY 2012, will not be
affected by this proposal.

Fiscal Year 2012 Budget Request Overview

The FY 2012 budget request for OSM totals $145.9 million in discretionary spend-
ing and supports 528 equivalent full-time positions. Compared with the 2010 en-
acted level of $162.9 million, this represents a net decrease of $17.0 million. The
budget request contains a programmatic increase of $3.9 million for expansion and
enhancement of Federal oversight and stream protections. Reductions include $11.0
million in discretionary spending for State regulatory program grants to be offset
with increased user fees for services provided to the coal industry; $6.8 million for
State and Federal emergency grants and projects, Federal high-priority projects, and
related Federal reclamation operations staff; $1.2 million for technical studies and
mine mapping under the Applied Science Program $500,000 for audit activities; and
$160,000 for coal outcrop fire projects. The budget also includes a decrease of $1.3
million for administrative savings and efficiencies.

OSM’s budget also contains an estimated $539.1 million in permanent appropria-
tions. This spending includes $313.8 million for reclamation grants to non-certified
States and Tribes (those with remaining abandoned coal mine problems); and $225.3
million for the UMWA for specified health benefits plans. This spending is derived
from both the AML and U.S. Treasury Funds. The estimates, as contained in the
budget submission, are projections based on information current as of the end of the
2010 calendar year and subject to change since they are based on fee collections and
requests from the UMWA.

Regulation and Technology Appropriation

The OSM’s overall FY 2012 request includes $118.5 million for the Regulation and
Technology appropriation, $8.8 million below the 2010 enacted level. This includes
an increase in funding and staff to support the expansion and enhancement of Fed-
eral oversight of State programs and stream protections, and reductions for regu-
latory grants, technical studies, and other efficiency gains. The FY 2012 budget re-
quest will enable OSM to provide financial and technical support, and training to
the 24 States with approved regulatory programs. It will also enable OSM to con-
tinue to administer Federal regulatory programs in States that do not operate their
own programs and on Federal and Tribal lands.

The requested programmatic increase of $3.9 million and 25 FTE will support the
Administration’s commitment to significantly reduce the harmful environmental im-
pacts of coal mining in Appalachia, formalized in a Memorandum of Understanding
(MOU) with the Army Corps of Engineers and the Environmental Protection Agen-
cy. Increased resources and technical skills are needed to implement this new stra-
tegic direction i.e., enhanced oversight, stream protections to maintain the hydro-
logic balance of watersheds, coordinated permitting, and increased transparency as
priorities for the coming years, while continuing to provide the technical support
and training that States and Tribes need to maintain program effectiveness.

A large portion of the regulatory and technology funding appropriated to OSM is
distributed to the States and Tribes in the form of regulatory grants. These grants
account for 51 percent of this proposed appropriation. For FY 2012, the request in-
cludes $60.3 million for regulatory grants, $11.0 below the 2010 enacted level.
States are encouraged to offset the decrease in Federal funding by increasing cost
recovery fees for services to the coal industry. The decrease supports the Adminis-
tration’s commitment to reduce subsidies to fossil-fuel industries.
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In addition, a decrease in technical studies of $834,000 is proposed. OSM will use
its existing staff to provide direct technical assistance to the States and Tribes to
addé"ess technical on-the-ground issues instead of funding nationwide or regional
studies.

The remaining portion of the budget provides funding for OSM’s regulatory oper-
ations on Federal and Indian lands, evaluation and oversight of State regulatory
programs, technical training and other technical assistance to the States and Tribes
as well as administrative and executive activities.

Abandoned Mine Reclamation Fund Appropriation

The request includes $27.4 million for the AML appropriation, which is $8.1 mil-
lion below the 2010 enacted level. The budget supports OSM’s program evaluations
and reclamation operations, watershed cooperative agreement projects, fee compli-
ance and audits, technical training and other technical assistance to the States and
Tribes as well as administrative and executive activities. Reductions are proposed
for State and Federal emergency grants and projects, Federal high-priority projects,
related Federal reclamation operations staff, the Applied Science Program (technical
studies and preservation of mine maps), audits related to coal export litigation, and
coal outcrop fire projects and monitoring.

As previously stated, because of the increased State and Tribal funding, OSM
began phasing out Federal responsibility for addressing AML emergency projects.
Therefore, the budget request eliminates discretionary funding for State emergency
grants and Federally-managed emergency projects. States with AML reclamation
programs will now address AML emergencies to improve efficiency and coordination.

The budget proposes to decrease funding for technical studies by $366,000 and
$160,000 for coal outcrop fire projects. In addition, the proposal reduces funding for
audit activities related to coal export issues because the funding is no longer needed.
The balance of the reductions for this account is derived from efficiencies in travel
and strategic sourcing.

Permanent Appropriations

The OSM will continue to distribute mandatory funding to States and Tribes
under the AML program and make payments to the UMWA health benefit plans.
The budget request includes a legislative proposal to eliminate payments to certified
States and Tribes and restructure AML coal payments from a production-based for-
mula to a competitive process, allocating $313.8 million in 2012 for reclamation of
the highest priority coal AML sites in the Nation. In addition, the proposal will also
create a new parallel AML program for the reclamation of abandoned hardrock
mines, funded by an AML fee on hardrock production. Altogether, this proposal will
reduce Federal spending by an estimated $184.2 million in 2012 and an estimated
$1.8 billion over the next decade while ensuring that the Nation’s highest priority
abandoned coal and hardrock mines are addressed.

Initiatives

The OSM’s activities and related budget support the Presidential and Secretarial
initiatives for responsible production of coal through the protection, preservation,
and restoration of mined lands; restoration of lands left unreclaimed; and provision
of opportunities for youth.

It is essential to have properly mined coal and to see that land is reclaimed in
accordance with the permit and the law. State permitting actions and inspections
of mine sites are among the most important ways to help ensure the law is being
implemented and to protect society and the environment. Consistent with the intent
of SMCRA that States take the lead in regulating coal mining, in FY 2010, States
completed 49,799 partial and 29,095 complete inspections for a total of 78,894 in-
spections. The OSM conducted 2,067 oversight inspections in primacy States during
that year, a 40 percent increase over the number conducted in FY 2009.

As part of the Secretarial initiative to increase youth employment in DOI pro-
grams, OSM set a goal in FY 2010 and FY 2011 to increase youth engagement by
35 percent over the FY 2009 baseline. In FY 2010, OSM engaged 218 youth. Accom-
plishments included engaging 198 youth through partnership efforts and 20 new
students under other hiring authorities. In FY 2012, OSM will continue to support
the program through ongoing activities and partnerships, with a cumulative goal of
engaging 219 youth in its programs.

Conclusion
The FY 2012 budget is a fiscally responsible request that lowers the cost to the

American taxpayer while ensuring coal production occurs in an environmentally re-
sponsible way.



11

Thank you for the opportunity to appear before the Committee today and testify
on the FY 2012 budget request for OSM.

Please be advised that due to my previous position with the Commonwealth of
Pennsylvania, I have recused myself from matters pertaining to Pennsylvania that
would present a conflict or an appearance of impropriety. The Committee questions
that fall within the scope of my recusal I will refer to my deputy, Glenda Owens,
who is here today.

Mr. LAMBORN. OK. Well, thank you for your statement, and we
will now begin questioning. Members are limited to five minutes
for their question, although we may have additional rounds. I now
recognize myself for five minutes for questioning. Mr. Pizarchik, as
I understand it, your office reprogrammed approximately $7 million
from the states’ Title V program to pay for the rewrite of the 2008
Stream Buffer Zone Rule.

Now, this was after the agency had spent more than five years
and many millions of dollars to produce the 2008 Stream Zone
Buffer Rule, a rulemaking process that included 40,000 public com-
ments and two proposed rules supported by more than 5,000 pages
of environmental analysis from five different agencies. According to
your Department’s own environmental impact statement that was
made public, your preferred alternative would eliminate more than
29,000 coal mining and related jobs and eliminate a significant por-
tion of coal production in this country, more than 20 percent of sur-
face mining in the east and up to 50 percent of underground min-
ing nationwide.

You testified in an Appropriations Subcommittee hearing earlier
this year that OSM had paid the contractor about $3.5 million so
far. That means about half of the reprogrammed money has not
been spent. Would you commit to me today to stop this rulemaking
process, redirect the money back to states’ Title V program and
begin to repair the damage caused by this exercise?

Mr. PizARCHIK. The stream protection rule that we are working
on is still under development, and we are in the process and will
continue to work forward with the effort to improve the stream pro-
tection rules, to refine our regulations, to do a better job of striking
the balance between meeting this country’s energy needs with coal
and protecting the environment from the adverse impacts of coal
mining.

Mr. LAMBORN. And the tens of thousands of jobs are just going
to be a byproduct that you are going to ignore?

Mr. P1ZARCHIK. The numbers to which you refer are working
numbers from the contractor’s early draft, and those numbers are
premature at this point. We are still in the process of developing
the proposed rulemaking. We are still in the process of developing
the environmental impact statement. In accordance with the Na-
tional Environmental Policy Act, development of that information
is information that we would use in determining what would be in
the proposed rulemaking.

At this time, it is premature and speculative to assess any num-
bers or to provide any impacts of that because we have not pro-
gressed to the point of having a draft environmental impact state-
ments that is based on sound science and information that will
allow us to make informed decisions on what should be in the pro-
posed rulemaking.
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Mr. LAMBORN. Is the contractor that you had initially hired still
working for the agency?

Mr. PizARCHIK. The contractor and the Office of Surface Mining,
by mutual agreement, decided it was in the best interest of both
parties to end that working relationship.

Mr. LAMBORN. Now, the end of that working relationship, did
that have anything to do with the fact that some of the numbers
that came out show that there would be massive job losses?

Mr. PizARcCHIK. There were a number of factors that went into
the decision to end the relationship. Under the contract terms, it
was set to expire May 31 of this year, and the parties concluded
it was in their best interest to end that relationship on March 24.

Mr. LAMBORN. But did it have anything to do with the very nega-
tive economic news that had been part of the preliminary analysis?

Mr. P1zaRCHIK. I believe, if you recall what I had indicated, that
was a very early working draft, and from my other testimony,
those numbers don’t have a sound basis, and we are still in the de-
velopment stage of preparing a draft environmental impact state-
ment. It is premature to make any speculations as to what num-
bers would be now or in the future in that the Department is still
developing the economic impact analysis, and that information as
it is developed will help inform the Department on what should be
in the proposed rulemaking.

At this point, we are still in the development process, and we
haven’t reached the point where we have information on which to
decide what will be in the proposed rulemaking.

Mr. LAMBORN. Now, the previous rule took five years, 40,000
public comments, thousands of pages of environmental analysis.
Why wasn’t that rule sufficient?

Mr. P1zarRcHIK. That rule modified a Reagan-era rule and swung
the pendulum too far the other way. There were defects that were
acknowledged in that rulemaking process. The rule has been chal-
lenged in court in litigation, and as part of figuring out what is in
the best interest of the environment and society and this country
as far as its energy needs, we had decided it was best to modify
the existing regulations in order to better strike a balance of pro-
tect(iing the environment while helping meet this country’s energy
needs.

Mr. LAMBORN. Well, it sounds like what you are working on is
being rushed right through. At this point, I am going to defer to
the Ranking Member for up to five minutes for questions.

Mr. HoLT. Thank you, Mr. Chairman. I just wanted to make sure
that it is clearly stated in the record what you just mentioned in
passing. The rule that was changed by this so-called midnight reg-
ulation was promulgated in which Administration?

Mr. PizARCHIK. I am sorry. Which rule? You are talking about
the one we are working on, or the midnight one?

Mr. HoLT. The Stream Buffer Rule.

Mr. P1zARCHIK. That was promulgated during the Administration
of President Ronald Reagan.

Mr. HoLT. OK. And I would just comment that I find it inter-
esting that the majority is indirectly attributing to the Reagan Ad-
ministration an attack on jobs. Are you in a position to characterize
the degree of deliberation that is going into the current rulemaking
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process relative to what went into the process to rescind the
Reagan Administration rule?

Mr. PizaRCHIK. Yes. From the standpoint of our current process,
we initiated it with an advance notice of proposed rulemaking that
we filed in November of 2009. We received over 32,000 public com-
ments on that proposed rulemaking. We had made some sugges-
tions as to possible options that we should consider as well as we
solicited ideas from the public. We received a number of ideas from
the public. We took that information and used it to develop some
potential concepts, and then we went out and conducted about 15
stakeholder sessions where we met with the industry, we met with
the regulated community, we met with regulators, we met with en-
vironmentalists, United Line Workers of America and received
input from them on those possible ideas and concepts. We also con-
ducted scoping sessions on the environmental impact statement
and received thousands of comments on that document. We have
gone beyond the statutory/regulatory requirements as far as ob-
taining public input, both the 32,000 comments on the advance no-
tice of proposed rulemaking and the comments we received at the
stakeholder outreach sessions are not required by the statute.
Those are our efforts to try to get more information from the public
and from the regulated community in order to make a better in-
formed decision. We conducted scoping sessions around the coun-
try. We had nine public meetings where we invited the public to
come in, anyone from the public to come in and provide their com-
ments on what ought to be in the scope of the environmental im-
pact statement. To date, we have received more public comments
in the time period than were received the entire time period on the
2008 Stream Buffer Zone Rule.

Mr. HOLT. And just to be clear, in most of what you just said,
you were using the past tense. It is still going on, is that correct?

Mr. PizArRcHIK. That is correct because once we get to the point
where we actually have a draft environmental impact statement
and that we have a proposed rule, those will be published for pub-
lic comment, and everyone will have the opportunity to comment
on that. One other thing that we did differently is during the prep-
aration of the draft environmental impact statement, we solicited
and had input from states and other folks who were cooperating on
the development of this regulation, and we shared drafts, working
drafts, of the chapters as they were being prepared when they first
came right off the press from the contractor to obtain their input.

The states have been helpful in providing input and suggestions
on that. That information we are using to help prepare the final
draft of the environmental impact statement. Again, that is an-
other process where we have tried to be more open with the cooper-
ating agencies and going beyond what was required by the statute.

Mr. HoLT. Would you say that this is a more-inclusive, more-de-
liberative process than went into the December 2008 decision to re-
vise the three-decade-old rule?

Mr. PizARCHIK. That is my understanding. We have already had
more public input than was received on that process when we
started at a much earlier basis. To my understanding, the public
input on the 2008 rule was limited to what was provided on the
proposed rulemaking when it was published.
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Mr. Hovt. Thank you. Thank you, Mr. Chairman. I will have a
couple more questions if there is an opportunity.

Mr. LAMBORN. OK. I thank the Ranking Member. Now I would
like to recognize the Member who was here when the gavel came
down, Representative Flores of Texas.

Mr. FLORES. I have no questions at this time, Mr. Chairman.

Mr. LAMBORN. OK. Then, we will go to Dr. Benishek. Excuse me.
Yes. I want to make sure I follow the right order. Thank you. Dr.
Benishek?

Dr. BENISHEK. Thank you, Mr. Chairman, and I thank the
witnesses for joining us today as well. My northern Michigan dis-
trict has a long history of iron and coal mining, and while Michigan
is not home to surface coal mining operations, 68 percent of our
power is generated by coal, so coal production matters to people in
Michigan. It becomes clear to me every day that a major barrier
to job creation is red tape and regulations by the Federal Govern-
ment, and they are often job killers.

Mr. Pizarchik, proposed changes to the stream protection rule
are not the only regulations that coal mining communities have to
deal with. The Army Corps of Engineers and the EPA have their
own regulations concerning coal production. Is your Department
looking at the big picture and taking into account the cumulative
impact of proposed stream protection rule? How is it duplicative or
inconsistent with existing Clean Water Act regulations?

Mr. PiZARCHIK. In the process of deciding and evaluating the ex-
isting regulations and the statutory requirements in determining
what we think needs to be improved in order to utilize the best
science that we have available and the best modern techniques
that we have available to do a better job of allowing mining to meet
the environmental standards that are out there and to protect envi-
ronment and society, we are looking at the big picture of that.

The provisions that we are considering are not duplicative of the
Clean Water Act in that under the Surface Mining Control and
Reclamation Act, it specifically provides that any provisions dealing
with the Clean Water Act are within the exclusive jurisdiction of
the Environmental Protection Agency.

What we are considering to include in the proposed rulemaking
is revisions of the existing regulatory requirements that we have
in the regulations, many of which have been there for three dec-
ades or so to take advantage of that modern science and that new
information and to more fully implement the provisions of the Sur-
face Mining Act that charge OSM specifically with protecting the
environment, to making sure that the society is protected from the
adverse impacts of the coal mining and to make sure that there are
provisions taken to enhance the water resources, the wildlife re-
sources and the fish resources.

That is repeated a number of times in the statute. Not only that,
the statute specifically provides that mining is to be designed to
prevent material damage to the hydrologic balance, a/k/a to the
streams, outside the provides it for it to minimize damage within
it.

Dr. BENISHEK. But I guess my problem is that so many times we
have these answers where people are responsible to more than one
agency, and despite what you say, it becomes very difficult for any-
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one in business to deal with multiple agencies of the government,
and how can you assure me that there are not going to be con-
tradictory regulations that people are having difficulty wading
through all this stuff in order to keep people employed?

Mr. PizarRCHIK. Part of what our charge is when looking at these
regulations is to determine where there is ambiguity or need for
clarity. We intend to make those types of changes. We are also
evaluating and considering a provision providing for the regulatory
authorities to cooperate in their decision-making process, but not-
withstanding that, we are not waiting for the regulations in that
particular area.

We have embarked on a process with the Army Corps of Engi-
neers and with the Environmental Protection Agency and Office of
Surface Mining and Reclamation, and we have started to do a bet-
ter job of improving the permit coordination decisions because
there are some provisions in that if you have a mine where you are
going to either mine a stream or bury a stream you need to obtain
a permit from the Army Corps of Engineers and the EPA. If you
are going to be discharging water, you need a permit from the
Clean Water Act regulatory authority.

What we worked out with those agencies and in the State of
Tennessee where we are the primary regulatory authority is a proc-
ess where the agencies have agreed to get together in the early
stages to work with the operator in order to minimize any duplica-
tion and to streamline the process so that there aren’t any incon-
sistencies or any contradictions in the requirements for a surface
mining permit or for a Clean water Act permit.

We have offered our services, the Office of Surface Mining Rec-
lamation and Enforcement to work with the other states on it and
to try to facilitate a development of those improvements in that
particular state so perhaps they can improve their processes with
the EPA and the Army Corps and the state SMCRA and Clean
Water Act regulatory authorities.

Dr. BENISHEK. I would appreciate forwarding to the Committee
the people that are involved in this process of streamlining it so
that I can better understand the process.

Mr. PizarcHIK. OK. If you may, I could also provide a copy of the
memorandum of understanding, standard operating procedures
that we developed in Tennessee in conjunction with the Tennessee
folks and the Federal agencies. That might help you understand
what we are trying to do.

Dr. BENISHEK. Thank you.

Mr. LAMBORN. OK. I thank the Member. Now we will hear from
the person who is next in line when we started the hearing, and
that would be Representative Johnson of Ohio.

Mr. JoHNSON. Well, thank you, Mr. Chairman, and, Mr.
Pizarchik, I have a lot to cover here in a short time, so I am going
to ask you to keep your answers clear and concise if at all possible.
As I am sure you are probably aware, I represent Southern and
Eastern Ohio, and the coal mining industry is a vital economic
driver in my district, and this proposed Stream Buffer Zone Rule
rewrite could potentially shut down three coal mines in my district
resulting in the loss of 1,300 direct jobs and over 10,000 indirect
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jobs while simultaneously reducing coal production in Ohio by 55
percent.

Now, this is not only going to devastate parts of my district be-
cause of the job loss, but it is going to cause electricity rates in
Ohio and the Midwest to skyrocket, and I am looking forward to
some serious and truthful answers from you today about this action
over the last two years and what it is going to result in. How can
you say that the rewrite of this rule is to take into consideration
the environment and what is best for American society and our
energy policy?

I don’t see the wisdom in further bureaucratic regulatory over-
reach that will destroy thousands of jobs, reduce coal production
and ultimately result in skyrocketing electric rates. Explain to me
the wisdom of how that fits into what is good for America and what
is good for our energy policy?

Mr. PizarcHIK. We do not yet have a proposed stream protection
rule. We are in the process of developing that. We do not know
what is going to be in that rule yet, so any numbers or anything
else is pure speculation without a basis.

Mr. JOHNSON. OK. Well, it is not speculation, Mr. Director. It is
the result of the study that was done by the contractor that you
hired and since released. That is where those numbers came from,
so let me get into that. I would like to point out, as has been noted,
this previous Stream Buffer Zone rulemaking process took five
years, 5,000 plus pages of environmental analysis and 40,000 pub-
lic comments. Yet, you assert that this one-and-a-half-year process
that you folks are going through now is more deliberate and more
complex and more comprehensive than that. Explain.

Mr. PizARCHIK. In the previous process, that was five years. It
was totally within the Department with its resources. In the proc-
ess that we have engaged upon, we were using internal resources
and outside contractor resources to prepare some of the information
in a more expedited fashion on that, and from the standpoint
where that document was not released by us, that was the first
working draft of the contractor, and it was a very preliminary doc-
ument.

Mr. JOHNSON. Has there been any negotiations and settlement
agreements with the environmental groups that challenged the
original 2008 rewrite? Yes or no.

Mr. P1zARCHIK. We had a meeting with the——

Mr. JOHNSON. Yes or no, have there been negotiations and a set-
tlement?

Mr. PizARCHIK. We had a meeting with the Plaintiffs where——

Mr. JoHNSON. Has there been a settlement with those environ-
mental groups?
hMr. PizARCHIK. There is a settlement agreement for part of
the——

Mr. JoHNSON. OK. There is a settlement. Let me move on. Let
me move on to the contractor. Can you explain the process by
which you hired Polu Kai Services in June 2010? Was this a com-
petitive bidding process for this contract?

Mr. PIZARCHIK. Yes.

Mr. JoHNsSON. OK. So at the time that you hired them, obviously
you felt that they were qualified do to the work, correct?
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Mr. P1ZARCHIK. We used a competitive process.

Mr. JOHNSON. At the time that you hired them, you felt that they
were qualified, or you wouldn’t have hired them, correct?

Mr. PizarcHIK. Based on the documents they provided, they
made the impression they were the best qualified.

Mr. JoHNSON. I will take that as a yes. Now, can you walk me
through the process of terminating? You said it was of mutual in-
terest. I don’t want to know what Polu Kai’s mutual interests were.
I want to know what the Office of Surface Mining’s mutual inter-
ests were in terminating that contract. How did that fit into what
is best for America and our energy policy? What were your inter-
ests in terminating that contract?

Mr. PizArRCHIK. The contract ended at the mutual agreement of
the parties. It was not terminated.

Mr. JOHNSON. No. You said it was based on mutual interests.
What were your mutual interests, and why did you want that con-
tract terminated?

Mr. PiZARCHIK. From the standpoint of the working relationship
that we had with the contractor

Mr. JOHNSON. Did you ever speak to anyone in the Executive Of-
fice of the President about the devastating effects that this poten-
tial rule rewrite or the results that Polu Kai had found, have you
talked to anyone in the Executive Office of the President because
he says we are supposed to be creating jobs, not destroying jobs?
That is what he says, but clearly that is not what this rewrite is
going to do.

Mr. PizARCHIK. It is premature to speculate what this rewrite
will do because we do not yet have a proposed rulemaking.

Mr. JOHNSON. So the contractor that you hired that you felt was
qualified that produced results of a subcontractor that was experi-
enced in the industry, so you don’t find credibility in what your
contractor provided, correct? They are the ones that said that this
could destroy jobs.

Mr. PIZARCHIK. As part of the rulemaking process, it is important
for me to have an understanding of the bases in the documents on
that. In working through that, it was our determination that it was
in the mutual interest to both parties that we end the working re-
lationship.

Mr. JOHNSON. I realize I am over my time, Mr. Chairman. Let
me just end by saying this: I find it incomprehensible that anyone
could determine that this process is in the best interest of America,
America’s energy policy moving forward and the President’s stated
goal of creating jobs. I yield back, Mr. Chairman.

Mr. LAMBORN. OK. Thank you. We are going to go to the next
questioner, and that would be Representative Landry of Louisiana.

Mr. LANDRY. Mr. Chairman, I would like to yield some time to
Mr. Johnson so he could finish his remarks.

Mr. JoHNsON. OK. Thank you to my colleague for giving me a
little more time. In that way, we are not quite so rushed. Let me
get back to have you spoken to anyone in the Executive Office of
the President about the mutual decision to terminate Polu Kai?

Mr. P1iZARCHIK. The decision was a mutual agreement of the Of-
fice of Surface Mining and Polu Kai Services to end the working
relationship.
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Mr. JOHNSON. OK. I am going to give you a little bit more time
to go back to answer that question. What was your office’s interest,
and why did you want to terminate that contract? Did it save
money?

Mr. PizARCHIK. We did not terminate the contract. It was in the
mutual interest of both of the parties that we agreed to end the
working relationship.

Mr. JOHNSON. Yes, but you wanted results out of that contract.
I have served in the U.S. Government in the Defense Department
for over 27 years. We don’t terminate contracts unless we either get
what we pay for, which is a good use of taxpayer dollars, or the
contractor is not delivering, so explain to this panel, please, what
was your interest in terminating that contract?

Mr. PizARCHIK. Again, we did not terminate the contract. We had
certain expectations.

Mr. JOHNSON. Did the contract end?

Mr. P1ZARCHIK. By mutual agreement of the parties.

Mr. JOHNSON. Well, that is a contract termination, Mr. Pizarchik.
Under whatever terms you want to call it, that is a termination.
It might not have been termination for cause, but it was a termi-
nation. What was your interest in terminating the contract?

Mr. PiZzARCHIK. We had contracted for certain services, and over
the course of the time period, there were work products which we
received from the contractor that met our expectations, and there
were some work products where they did not, and——

Mr. JOHNSON. Explain which ones did not.

Mr. PiZARCHIK. At this point, it is our best interest, and we think
it makes more sense to move forward rather than to getting into
information and things that have already:

Mr. JOHNSON. But you had a reason for terminating that con-
tract. I would like to know what work products from that con-
tractor were you not happy with? Did it happen to be the statistics
on the number of job losses and the potential production of coal re-
ductions that would result from this action?

Mr. PiZzARCHIK. The numbers that were provided by the con-
tractor were not the basis for the parties mutually agreeing to end
the working relationship.

Mr. JoHNSON. OK.

Mr. P1zARCHIK. There were a number of other factors that got in-
volved. As under any contract, I think as you are aware, that some-
times things develop differently through the course of the contract
than either of the parties had anticipated.

Mr. JOHNSON. Well, clearly you are not going to answer my ques-
tion about what your interests were in terminating the contract,
and I find that disturbing, but that is up to you. It seems clear to
me that before this hearing today that there was collusion at some
level between certain members of the Department of the Interior,
OSM and outside groups to change the 2008 Stream Buffer Zone
Rule without respect to the lengthy five-year process that led to
that rulemaking, and that this stems from their disgust with the
coal mining industry as a whole.

Unfortunately, with your testimony today, I have no reason to
believe that this was not the case. It seems to me that certain peo-
ple at OSM and at the Department of the Interior were going to
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change this rule without respect for the impacts on the coal mining
industry and the economy as a whole, and in my opinion, Mr. Di-
rector, that is just absolutely wrong. I am deeply concerned with
the process and the actions of OSM over the past two years, and
I can assure you that I will continue to closely monitor this issue
in the future because the jobs and the livelihoods of the thousands
in my district are on the line with this rule rewrite and are very
much of a concern of mine.

I was able to get an amendment in our first continuing resolution
that prevented funding for you to complete this process, and if I
have the opportunity, and I am going to look for it, I am going to
reinsert that amendment so that if we can influence your inability
to implement this, I am going to do so, and I hope that you, OSM
and the Department of the Interior keep those people in mind that
are going to lose their jobs and that are going to experience these
skyrocketing electric rates with this rulemaking process, and with
that, Mr. Chairman, I yield back.

Mr. LAMBORN. OK. Thank you. That time has expired, so we will
now recognize the gentleman from Arizona, Representative Gosar.

Dr. GOSAR. Mr. Director, my district, Arizona’s First Congres-
sional District, can be a national model for an energy-driven eco-
nomic recovery. Rural Arizona is rich with natural resources ripe
for extraction, including some of the largest copper deposits in
North America. Currently, over 67,000 people in the Arizona’s nat-
ural resources and mining sector. In 2008, it was estimated that
the sector directly contributed to over $4.7 trillion to the state’s
gross domestic product.

The natural resources mining and energy generation sector is
critical to my district’s local economy. However, regulatory and bu-
reaucratic barriers not only prohibit the expansion and develop-
ment of the sector, but they threaten existing jobs. Times are tough
in my district and in my state. The states of Arizona’s unemploy-
ment rate sits at 9.6 percent, well above the national average. In
my district, it is even worse.

The unemployment rate in all eight of the counties is all above
the national average, and six of the eight are over 10 percent. In
fact, in two of my leading areas, unemployment in the Navajo Na-
tion is approaching 60 percent, and the San Carlos Tribe is almost
75 percent. I strongly believe we must find a careful balance be-
tween environmental protection, worker safety and economic activ-
ity, but the Federal Government needs to work with industry, not
against it.

Specifically, I, like many of my colleagues here today, are con-
cerned about OSM’s effort to rewrite the 2008 Stream Buffer Zone
Rule. There are 10 major active mines in Northeastern Arizona,
and this policy threatens their viability. In particular, I would like
to highlight the Kayenta Coal Mine, which would be adversely af-
fected by OSM’s draft environmental impact study. The Kayenta
employs about 500 people, mostly Hopi Native Americans. The coal
from that mine is delivered to the Navajo Generating Station lo-
cated about 100 miles East in Page, Arizona.

The plant provides 95 percent of the electricity in the Central Ar-
izona Project, a critical water infrastructure project in my state
that delivers over 500 billion gallons of Colorado River Water to a



20

three-county service area that includes more than 80 percent of the
population, Phoenix, Tucson and Pinal Counties. The plant and the
coal mine provide $137 million in revenue and wages to the Navajo
Nation and its tribal members and about $12 million annually to
the Hopi Tribe, which is 88 percent of the tribe’s annual operating
budget.

The total operation completely located in Arizona has a signifi-
cant economic benefit for the tribes in my state. So now here comes
my question, OK? I think several of my colleagues have started hit-
ting on it. Is there any credible evidence that streams cannot be
restored in Kayenta?

Mr. PizArRCHIK. The existing regulations that we have under the
current Surface Mining Act do not provide for a complete collection
of the baseline data as to what is in the stream, and if you——

Dr. GosAR. I am really confused. There seems to be no evidence
is what we are finding out. There is no evidence that shows that
under current rules those streams cannot be taken care of as is.

Mr. P1zARCHIK. And under the proposed concepts that we have
been considering, the operator will have the opportunity if they
choose to mine through a stream to restore its form and function.

Dr. GosAR. Then let me ask the next question. Why is the mine
being penalized as we speak?

Mr. P1ZARCHIK. I am sorry, sir. I have no idea what you are refer-
ring to as far as the mine being penalized.

Dr. Gosar. Well, that coal mine in Kayenta is already being pe-
nalized based upon jurisdiction over that stream reconstruction.
There is no evidence, and so I am wondering why we are actually
penalizing the tribe and trying to close their mine?

Mr. PizarcHIK. That is something of which I am not familiar
with.

Dr. GosaRr. I would like to have an answer on that, please.

Mr. PizArRCHIK. We will have to be able to get back to you on
that.

Dr. GosaRr. Thank you.

Mr. PizArRcHIK. Do you have any more specifics as to what is oc-
curring there?

Dr. Gosar. I will make sure you get all the specifics so that we
can get that answer.

Mr. PizArRcHIK. OK. Thank you.

Dr. GosAR. Why doesn’t the draft EIS specifically address the
economic impacts of the Native American communities?

Mr. PizARCHIK. We don’t have a draft EIS yet. We are still work-
ing on a draft EIS, and we expect our draft EIS when it comes out
to cover all of the points that are appropriate and required under
the National Environmental Policy Act.

Dr. GosARr. But isn’t there evidence that there was collusion
based upon what we are seeing within the aspects of the data col-
lection in this agency, and just to give you a hint, I do believe the
Hopi Nation actually kicked out the environmentalists doing some
of the data collection, did they not?

Mr. PizARCHIK. I have no information on that, Congressman.

Dr. GOsAR. Thank you. I am running out of time. Page 219 of the
EIS table, 4.5 to 6.8 illustrates coal royalties and estimates dis-
bursements to the states for the Fiscal Year 2008. Why is this out-
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dated? Why aren’t we showing more updated information in re-
gards to royalties given to tribes?

Mr. PiZzARCHIK. As I indicated, we do not have a draft EIS at this
point in time. The draft EIS is still under development and prepa-
ration.

Dr. GosAR. Why aren’t we showing updated panels and disburse-
ments for royalties? Isn’t that part of the process and part of the
equation?

Mr. PizARCHIK. We do not have a draft EIS at this point. We are
attempting to make sure we have one that covers all the appro-
priate information required by the National Environmental Policy
Act.

Mr. LAMBORN. OK. I thank the member. Now the Member from
South Carolina, Representative Duncan.

Mr. DUNcCAN. I thank you, Mr. Chairman. Thank you for having
this hearing. South Carolina doesn’t have a lot of coal mines, if
any. We do have some contractors in our state that operate on
mines in other states, so I appreciate the validity and the timeli-
ness of this because it seems like the Administration continues to
thwart American resources being used for American energy needs.
It is concerning to folks in South Carolina.

When we talk about open-pit mining, we are concerned that they
may affect the granite mines that we have in our state, which we
are blessed with that, so Mr. Chairman, I would like to yield the
balance of my time back to the gentleman from Arizona to finish
his line of questioning.

Dr. GosAR. Thank you to my colleague. I want to go back to this
draft EIS, specifically addressing the economic impacts. Why
doesn’t specifically address the Native American communities?

Mr. PiZARCHIK. Again, the document to which you are referring,
it was the first working draft prepared by the contractor. There is
not a draft EIS in place yet. We expect to have a draft EIS that
would comply with all the NEPA requirements and include the in-
formation necessary when it is ready. Right now, we do not have
such a document.

Dr. GosAR. I understand the Navajo and Hopi’s are designated
environmental justice communities. Don’t you think it would be ap-
propriate that the EIS address those significant economic ramifica-
tions for those communities?

Mr. PiZARCHIK. I believe it would be appropriate for a draft EIS
when we have one to address all the requirements that are appro-
priate under the National Environmental Policy Act. At this point,
we aren’t there yet.

Dr. GOSAR. So shouldn’t we be taking into specific dialogue the
cumulative effects of coal production on the jobs and revenue on
the Native Americans in Arizona, New Mexico and Montana spe-
cifically?

Mr. PizARCHIK. Part of our job is to strike that balance between
protecting the environment while helping meet the country’s
energy needs. The purpose of having a draft environmental impact
statement is to garner the information, to provide the information
so that I, the Department, we can make a determination of what
ought to be in the proposed rulemaking. We do not have a draft
EIS yet. We do not have the information that we need to make the
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determination as to what is appropriate to include in the proposed
rulemaking, so anything at this point is just speculative.

Dr. GOSAR. It may be speculative, but unfortunately, in my state,
what we see is the random selection of information that we want
to include and not to include. I want to bring up specifics. We just
had the USGS try to do a subsurface model without going back to
the communities of interest to look at information that should be
included in an environmental or actually a dialogue of mapping out
subsurface waters, and it seems like we see this over and over
again with agencies that we are picking and choosing what infor-
mation we want to use, and it seems like the Native Americans
seem to have been left out in this process, and we don’t want them
to be left out of any process.

Mr. PizARCHIK. And I agree. I don’t want them left out either.
I have been out to meet with Hopi and Navajo as well as with the
Crow, and I am well aware of the circumstances out there and how
important coal is to their communities and to their economy, and
I am well aware of the concerns out there and the situation on
that. From our standpoint, we need to have all appropriate infor-
mation required under the Environmental Policy Act in order to be
able to make informed decisions, and we are not at the point where
we have that information that we need in order to be able to make
the determination and inform this determination as to what should
be in the proposed rulemaking.

Dr. GosAR. And you do understand the ramifications of the Nav-
ajo Generating Station and its key operating services to the State
of Arizona and to the Southwest? You are aware of those?

Mr. PizARCHIK. Yes, I am.

Dr. GosAR. Very specifically?

Mr. P1ZARCHIK. Yes.

Dr. Gosar. OK. Thank you, sir.

Mr. LAMBORN. OK. I am assuming the Director could stay for a
shorter second round because there are fewer of us here?

Mr. P1zARCHIK. Yes, sir.

Mr. LAMBORN. We appreciate that. Thank you so much. For my
five minutes, I am going to yield to the gentleman from Ohio, Mr.
Johnson.

Mr. JOHNSON. Thank you, Mr. Chairman. Mr. Director, I have
just a few more questions. First of all, have any states asked for
a rewrite of the Stream Buffer Zone Rule? Have they expressed
concerns about the quality of their streams?

Mr. PizARCHIK. I do not recall receiving such a request.

Mr. JOHNSON. Have any of them expressed concerns about the
economic impact of the rewrite of this rule?

Mr. P1zARCHIK. I believe there may have been some concerns ex-
pressed in some letters to me, yes.

Mr. JoHNSON. OK.

Mr. PizARCHIK. I don’t recall the specifics.

Mr. JOHNSON. All right. As I am sure you are aware, last year
OSM placed a request to the House Interior Appropriations Com-
mittee to reprogram $7 million from state grant funding in order
to pay for the environmental impact study. Has Polu Kai been paid
for any of the work that they did up until the time that contract
ended?
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Mr. PIZARCHIK. Yes.

Mr. JOHNSON. How much?

Mr. PizARCHIK. I believe they were paid about $3.7 million.

Mr. JOHNSON. $3.7 million?

Mr. PIZARCHIK. Yes.

Mr. JOHNSON. And what was the total value of the contract?

Mr. PizARCHIK. The contract was slightly under $6 million.

Mr. JoHNSON. OK. So over half of the funds that were to be
spent for the work that Polu Kai was to do has been paid to them,
and is it safe to say are you redoing the entire environmental im-
pact statement?

Mr. PizARCHIK. First, I would like to correct I actually believe the
contract was almost $5 million, not $6. I made a mistake on that.

Mr. JoHNSON. OK.

Mr. PizARCHIK. We are evaluating the work product that we have
received from the contractor. They have provided some materials
and information and provided some good services. For instance, in
conducting the EIS scoping sessions and gathering the data, we re-
ceived valuable work product from them. Some of the other work,
we are evaluating on how best to proceed.

Mr. JOHNSON. Does OSM plan to ask for more funding either
through a supplemental budget request or reprogramming to do a
new EIS or complete the existing rework?

Mr. PizARCHIK. We do not have plans at this time to ask for more
money.

Mr. JoHNSON. OK. I want to go back just briefly to another line
of questioning from earlier because I am not sure I understood the
answer. Have you or anyone in your Department spoken to anyone
in the Executive Office of the President about the Stream Buffer
Zone Rule rewrite and its implications?

Mr. P1zARCHIK. I can only speak for myself, and I have not had
discussions.

Mr. JOHNSON. Do you know if anybody in your upward chain in
the Department of the Interior, has anyone, Secretary Salazar or
anyone else, had any communication with the Executive Office of
the President in that regard?

Mr. PizarcHIK. I don’t know the answer to that, Congressman.

Mr. JoHNSON. OK. Mr. Chairman, I think I yield back the re-
maining on my time.

Mr. LAMBORN. OK. Thank you, and I recognize the Ranking
Member for up to five minutes.

Mr. HoLT. Thank you, Mr. Chairman. Mr. Pizarchik, in the Envi-
ronmental Protection Division, you plan to have 25 additional em-
ployees at a cost of nearly $4 million. This is in a division that is
having a proposed spending reduction of nearly 10 percent. Can
you explain that reassignment?

Mr. PIZARCHIK. Yes.

Mr. HoLT. What would these 25 employees be doing?

Mr. PiZARCHIK. The majority of those 25 employees would be con-
ducting oversight inspections for the Office of Surface Mining. Over
the years, the agency had been downsized either through riffs or
through attrition, and we were not in a position that we were con-
ducting oversight to be able to address concerns or allegations that
the states were or were not doing a good job.



24

Mr. HoLT. So where does this bring the staffing compared to
what it was in the heyday of that office if there was a heyday of
that office? In other words, how much are you restoring that was
lost, or are you going to a more robust office than previously ex-
isted.

Mr. P1zARCHIK. It will not even come close to what previously ex-
isted. If these are approved, 18 of the positions are offsets from re-
ductions in our abandoned mine land program and will still leave
us less than half of what the agency had years ago, maybe even
a fraction of that.

Mr. HoLt. OK. Thank you. On the question of abandoned mine,
the AML, how do you determine what are the mines that most
need attention? How do you characterize the danger that they
present?

Mr. P1zARCHIK. There has been a process over the years.

Mr. HoLT. And by the way, is it danger that it the primary cri-
terion?

Mr. PizARCHIK. The primary criterion gets in the danger to the
health and safety of the public and adverse effects on health and
public safety, and then under the current ranking system where
there is evaluation, there are regulations that lay out how sites are
ranked. All of the states have participated and created an inven-
tory of the abandoned mine lands, and so we look at the way they
have been ranked by the states in accordance with the Federal
standards.

Mr. HoLT. OK. I mean, could you tick off two or three? Give us
some idea of how you characterize them quickly, please.

Mr. PiZARCHIK. Some of the factors could be dangerous high
walls, impoundments with water slide area, open mine shafts
where people could fall into those portals, vertical openings,
clogged streams on lands.

Mr. HoLt. OK. And I think you also said temporary dams that
would give way or makeshift dams and that sort of thing?

Mr. PIZARCHIK. Yes.

Mr. HoLT. OK. Changing the subject, earlier this week, a wit-
ness, Laura Skaer from Northwest Mining Association advocated a
good Samaritan law to allow mining companies with no previous
involvement to be involved in reclamation and restoration of aban-
doned mines. This is through the BLM to remove some of their li-
ability. This might be worthwhile. I am certainly willing to con-
sider it, but my question for her was well, what would entice a
company, what would be the motivation of a company to want to
clean up even if we removed the threat of liability? Do you see any
merit in a good Samaritan law? Might it apply to your work at all?

Mr. PiZARCHIK. Yes, I do see merit, and in the coal mining area,
there are amendments that were commonly referred to as the
Rahall amendment that deals with liability fore acid mine drainage
on mine sites, and it encourages reclamation of those sites through
remining by operators. In my personal experience in Pennsylvania,
it has been very successful.

Mr. HoLT. Removing the liability is one thing. What would pro-
vide the motivation for a company who no longer is liable to under-
take such work?
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Mr. PiZARCHIK. It is opportunity to keep their people employed
and to make money, basic capitalism on that, and I think we in the
Federal Government deserve and have a responsibility to structure
our regulations in a way that helps facilitate jobs for people in this
country.

Mr. HoLT. Thank you. Thank you, Mr. Chairman.

Mr. LAMBORN. All right. Perfect timing. Thank you, and now I
think we only have one or two more questions from Representative
Gosar of Arizona, and then we will be done, and I thank you in ad-
vance for having been here. Representative?

Dr. GosAR. Director, we have this large Navajo Nation where we
actually extracted uranium during the Atomic Energy Commis-
sion’s days which the government is responsible. We also had the
Bennett Freeze where particularly anything was prohibited from
being changed regardless of cleanup, changing a window, rebuild-
ing a house. Tell me what we are going to do there? How are we
going to clean that up?

Mr. PizaRCHIK. I am not familiar with what you are referring on
this. You say Bennett Freeze?

Dr. GosAr. Called the Bennett Freeze. What it was was an arbi-
trary line drawn across the Navajo Nation that forbids anybody to
do anything of substance, replacing a window, changing a house.
These people are living in like the Third World, and we have tail-
ing piles everywhere that are direction relation from Federal min-
ing that are sitting out there contaminating water. We have people
living by these areas. I want to know your priority aspects since
the Bennett Freeze has now been lifted last year where in the pri-
ority, and I hope I hear it is number one that we are going to go
back in there and start clearing up.

Mr. P1zARCHIK. In this 2012 budget proposal, there is a provision
for creation of an abandoned hard rock mind land fee program, and
that would provide the resources for directly addressing those types
of problems on it.

Dr. GosARr. Well, I think it should be the direction of the Federal
Government to direct specifically to a such project, that they direct
that accordingly because their responsibility is direct here.

Mr. PizARCHIK. And there is legislation being drafted to accom-
plish this, and I understand that is under development. It is being
worked on through the Bureau of Land Management. I am not
quite sure, and I don’t have expertise in uranium mines or hard
rock abandoned mines and that, but that certainly sounds like
something that ought to be considered for being addressed in that
aspect of it.

Dr. GosaAR. I would like to make this a real priority issue because
when we are looking at the quality of uranium, our area—Breccia
Pipes—has the highest concentration of uranium in the whole
country. We have the ability to mine our own and to have actually
some increased energy issues in providing that type of ore for very
substantive additions. The regular folks, the mining folks, are
being held accountable to a different level than the Federal Gov-
ernment, and they are being held back, and that is not something
that I can stand for.
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The Federal Government must answer the call here to make sure
things are put back right because if you are asking the mining in-
dustry to hold to a standard, so should the Federal Government.

Mr. P1ZARCHIK. And again, sir, that is an area of which I am fa-
miliar.

Dr. GosAR. I would like your answers submitted what we are
going to do and how we are going to do it and who the authorities
are.

Mr. PizaArRcHIK. We will do what we can on that to provide an ap-
propriate response, yes.

Dr. GosaARr. Thank you.

Mr. LAMBORN. OK. That concludes the questioning. I want to
thank you, Mr. Pizarchik for being here. We have asked some prob-
ing questions, but only because these are some very serious issues,
so we thank you for being here, and we appreciate your time.

Mr. PizARCHIK. You are welcome, and it is my understanding, I
just had a little note, that as far as what the Executive Office of
the President, including some of the offices, and I guess maybe I
didn’t have a clear understanding on that question on that, so as
far as some of my discussions, I have briefed folks at say the CEQ
on where we were on our rulemaking, provided some information
on that, so that was something I really just did not have a full ap-
preciation of the scope of the Executive Office of the President, so
I wanted to make that clarification and thank you all for the oppor-
tunity to be here today.

Mr. LAMBORN. OK. Thank you so much. That concludes our first
panel.

We will now bring up the four witnesses for our second panel,
and they are Mr. Eugene Kitts of the International Coal Group,
Senior Vice President of Mining Services testifying on behalf of the
National Mining Association; Ms. Loretta Pineda, Director of the
Division of Reclamation, Mining and Safety of the Colorado Depart-
ment of Natural Resources testifying on behalf of the National As-
sociation of abandoned mine land programs and the interstate min-
ing compact. It is always good to have someone from Colorado here.

Third, we have Mr. Butch Lambert, Deputy Director of the Vir-
ginia Department of Mines, Minerals and Energy testifying on be-
half of the Interstate Mining Compact Commission, and also we
have Mr. Joe Lovett of the Appalachian Center for the Economy
and the Environment, so for all four of you, you maybe have seen
how this operates. You push the button to be able to be heard on
the microphone. It will turn green. After four minutes, the light
turns yellow, and then after five minutes it turns red.

There is the possibility that we will have some votes called here
in the next 10 to 20 minutes. If that happens, I am going to ask
in advance your patience although I know it is an imposition, but
we will have to take a recess for the hearing and go over to the
chamber and come back, and depending on how many votes, it
could be anywhere from 30 to 60 minutes. Hopefully, it will be
shorter rather than longer, so I ask you in advance to bear with
us if that happens because I think we are supposed to have a vote
here pretty soon. That is the prediction. That is what the oracles
on high have said. OK. We will start with you first, Mr. Kitts.
Thank you for being here.
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STATEMENT OF EUGENE KITTS, SENIOR VICE PRESIDENT,
MINING SERVICES, INTERNATIONAL COAL GROUP

Mr. KiTTs. Thank you and good morning. My name is Gene Kitts,
and I am Senior Vice President of Mining Services for Inter-
national Coal Group, a leading coal producer in Northern and Cen-
tral Appalachia and the Illinois Basin. I am appearing on behalf of
the National Mining Association, which represents ICG and other
producers of most of America’s coal, metals, industrial, and agricul-
tural minerals. Thank you for holding this oversight hearing today.
It is vital that this Committee and others in Congress carefully re-
view the Office of Surface Mining’s recent activities. Today, I will
discuss two initiatives by OSM, the “Stream Protection Rule” and
the agency’s “State Program Oversight” activities.

With regard to the Stream Protection Rule, OSM worked from
2003 to 2008 developing the current Stream Buffer Zone Regula-
tion. Building a multi-agency programmatic EIS done in 2003 to
2005, OSM published adiscussion document and two proposed rules
before finalizing the regulation, included public comment on each
one, held four public hearings on the subject and also completed
another EIS to support the final rule, which was finally published
with EPA’s written concurrence in December 2008.

The 2008 Stream Buffer Zone Rule was a clarification of the ear-
lier rule, but it also added significant environmental protections,
including a requirement to avoid mining activities in or near
streams, if reasonably possible, and to use the best technology cur-
rently available to prevent the contribution of additional suspended
solids to stream flow. Operators must also minimize disturbances
and adverse impacts on fish, wildlife and related environmental
values to the extent possible.

The current rule requires operators to demonstrate that genera-
tion of excess spoil material has been minimized, all practical alter-
natives for the disposal of that excess earth have been considered,
and the options showing at least overall adverse impact on fish,
wildlife and related environmental values has been selected. How-
ever, despite five years of study, millions of taxpayers’ dollars
spent, two environmental impact statements and 43,000 public
comments, OSM suddenly decided to shelf it before it was ever im-
plemented.

Instead of defending the rule when it was challenged by environ-
mental organizations, the Secretary asked the Judge to vacate it so
that OSM could reinterpret the old rule through a guidance docu-
ment. The Judge refused and required the Secretary to follow the
legal rulemaking procedures. OSM responded by signing a back-
door settlement agreement with environmental groups promising to
publish a proposed rule by February 28, 2011, and requiring tax-
payers to pay for all the environmental groups’ attorneys’ fees.
OSM’s Stream Protection Rule is not occurring in a vacuum.

For example, EPA and the Corps have instituted an unlawful de
facto permit moratorium on Clean Water Act Section 404 permits.
Since March 2009, 235 coal mining Section 404 permits have been
blocked, and in the ensuing two years, only eight of those permits
have been issued. These strategies were mapped out in a memo-
randum of understanding between EPA, the Corps and the Interior
Secretary on June 11, 2009. That MOU explained how such new
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policies have been designed to reduce the “environmental con-
sequences” of Appalachian surface coal mining operations, and “di-
versify and strengthen” the Appalachian regional economy.

Only later did we discover that diversifying and strengthening
the Appalachian regional economy meant destroying tens of thou-
sands of coal mining and related jobs in their region. The Stream
Protection Rule is the most far-reaching rewrite of OSM’s regula-
tions in the last 30 years. It provides less clarity, and it changes
the focus of the program from a balance between environmental
protection and coal production to actually a punitive attack on coal
mining.

OSM’s own analysis predicts that the rule will destroy tens of
thousands of coal mining and related jobs across the country, and
we believe that this significantly understates potential job losses.
OSM has not justified the need to abandon the 2008 rulemaking,
but has admitted that we had already decided to change the rule
following the change of Administrations on January 20, 2009. Both
the rulemaking and the process being used by OSM have been uni-
versally criticized by states charged with administering SMCRA,
including the majority of the state EIS cooperating agencies, the
Interstate Mining Compact Commission and the Western Gov-
ernors Association.

I understand that Interior announced on March 31 that the EIS
contractor has been terminated. In 2010, OSM reprogrammed $7
million in its budget to pay for this ill-advised Stream Protection
Rule and EIS with much of the money coming at the expense of
the states. OSM has already spent an estimated $4.4 million on the
rule and EIS, yet has not completed a draft of the proposed rule
and then fired its contractor. Now the agency is seeking an addi-
tional $3.9 million in Fiscal Year 2012 to implement this job-killing
regulation and increase state program oversight.

We strongly urge you to reject any further funding for these mis-
guided efforts. Now, the state program oversight, in a primacy
state, exclusive regulatory authority rests with the state, which is
the sole issue of permits. OSM plays no role in issuing permits, and
it does not retain veto authority over state permit decisions. De-
spite this clear statutory structure language and court decisions,
OSM'’s director issued a memo on November 15, 2010, unilaterally
asserting that the agency now has the authority to interfere with
change and as a practical matter veto state permitting activities.

In fact, not only has OSM asserted that it has such authority,
but it has followed through with its threats against two of my com-
pany’s state-issued mining permits. The agency’s Fiscal Year 2012
budget requests an additional increase of $3.9 million for activities
related to state program oversight and for the Stream Protection
rulemaking. At the same time, OSM is proposing to slash by $11
million state Title V grants used by states to run their programs.

We strongly urge this Committee and others in the Congress to
stop funding the agency’s controversial state permit review policy
and Stream Protection Rule and restore the necessary funding for
the states to properly implement their SMCRA programs as in-
tended by Congress. Thank you.

[The prepared statement of Mr. Kitts follows:]
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Statement of Eugene Kitts, Senior Vice President, Mining Services,
International Coal Group, Inc.,, on Behalf of the National Mining
Association

Good morning. My name is Gene Kitts, and I am Senior Vice President of Mining
Services for International Coal Group, Inc. ICG is a leading producer of coal in
Northern and Central Appalachia and the Illinois Basin. We have 12 active mining
complexes located in Northern and Central Appalachia and one in Central Illinois.
We control over one billion tons of high-quality coal reserves that are primarily
high-BTU, low-sulfur steam and metallurgical quality coal. Over the past three
years, ICG’s mines and our 2,750 employees have been recognized an average of
1seven times a year with environmental awards from state and federal mining regu-
ators.

I am appearing on behalf of the National Mining Association (NMA). NMA rep-
resents ICG as well as other producers of most of America’s coal, metals, industrial
and agricultural minerals.

I want to thank the Committee for holding this oversight hearing today. It is vital
that this Committee and others in Congress carefully review the Office of Surface
Mining’s (OSM’s) recent activities. Today I plan to discuss two initiatives by OSM,
the “stream protection rule” and the agency’s “state program oversight” activities.

Stream Protection Rule

OSM spent over five years, from 2003 to 2008, developing the current “stream
buffer zone” regulation. This was a collaborative effort drawing on the October 2005
programmatic environmental impact statement, which was sponsored by four fed-
eral agencies including OSM, EPA, the Corps, and the Fish and Wildlife Service
(FWS). It included 30 scientific and economic studies, comprising over 5,000 pages
of material. OSM published a discussion document and two proposed rules before
finalizing the regulation, including public comment on each one, as well as four pub-
lic hearings on the subject. OSM also completed another environmental impact
statement to support the final regulation. OSM published the final rule, with EPA’s
written concurrence, in December 2008.

While the 2008 stream buffer zone rule was a clarification of the longstanding
regulatory interpretation of the earlier rule, it also added significant environmental
protections that have been largely ignored in the debate. These include a require-
ment to avoid mining activities in or near streams if reasonably possible, and to use
the best technology currently available to prevent the contribution of additional sus-
pended solids (sediment) to stream flow or runoff outside the permit area to the ex-
tent possible. Operators must also minimize disturbances and adverse impacts on
fish, wildlife, and related environmental values, to the extent possible.

The current rule also requires that surface coal mining operations be designed to
minimize the creation of excess spoil and the environmental impacts of fills con-
ztru}cltec%) for the placement of excess spoil and coal mine waste. Mine operators must

o this by:

e making a demonstration to the satisfaction of the regulatory authority that
the operation has been designed to minimize, to the extent possible, the vol-
ume of excess spoil that the operation will generate, thus ensuring that spoil
is returned to the mined-out area to the extent possible;

¢ identifying a reasonable range of alternatives that vary with respect to the
number, size, location, and configuration of proposed fills; and

e selecting the alternative with the least overall adverse impact on fish, wild-
life, and related environmental values, including adverse impacts on water
quality and aquatic and terrestrial ecosystems.

However, despite 5 years of study, millions of taxpayer dollars spent, two environ-
mental impact statements and 43,000 public comments in developing the current
regulation, OSM suddenly decided to shelve it before it was ever implemented on
the ground. The rule was challenged by environmental organizations and instead of
defending the rule, the Secretary of the Interior asked a federal judge to vacate it
so that the new administration could reinterpret the old rule, through a guidance
document. The judge refused, and told the Secretary that if he desired to make any
changes to a valid regulation then he must follow the legal requirements that afford
full public participation through notice and comment rulemaking. OSM responded
by signing a back-door settlement agreement with environmental groups promising
to publish a proposed rule by February 28, 2011, a very short timeframe. The agen-
cy also agreed to pick up the tab for all of the environmental groups attorneys’ fees,
at taxpayer expense, despite the fact that those groups didn’t win the case.

OSM’s proposed changes to the stream protection rule are not occurring in a vacu-
um. Other agencies, including the Environmental Protection Agency (EPA) and the
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Army Corps of Engineers (Corps) have implemented similar policies aimed at se-
verely restricting coal mining operations. EPA and the Corps have instituted an un-
lawful de-facto permit moratorium on Clean Water Act § 404 permits through guid-
ance documents and memorandum. Since March 2009, 235 coal mining § 404 per-
mits have been blocked, and in the ensuing two years only eight permits out of
those 235 permits have been issued.

All of these strategies were mapped out in a memorandum of understanding be-
tween EPA, the Corps, and the Interior Secretary on June 11, 2009. That document
explained how such new policies have been designed to reduce the “environmental
consequences of Appalachian surface coal mining operations” and “diversify and
strengthen the Appalachian regional economy.” Only later did we discover, through
news media reports, that “diversifying and strengthening the Appalachian regional
economy” meant destroying tens of thousands of coal mining and related jobs in our
region.

The stream protection rule is the most far reaching rewrite of the agency’s regula-
tions in the last 30 years. Far from providing more regulatory clarity, it fundamen-
tally changes longstanding interpretations of the law and prohibits widely accepted
mining techniques. In OSM’s own words, this rule is “much broader in scope than
the 2008 stream buffer zone rule,” and will apply nationwide in scope.

Despite OSM’s statements to the contrary, its own analysis predicts that the re-
strictions contained in the rule will destroy tens of thousands of coal mining and
related jobs across the country. Specifically, the agency’s draft EIS predicts that it
would eviscerate almost 1/3 of all surface coal mining production in Appalachia, over
20% in the Illinois Basin, over 25% of the production in the Gulf Region, and 84%
of Alaska’s coal production. OSM’s draft EIS predicted that total job losses in the
Appalachian region alone are expected to exceed 20,000. NMA believes that this doc-
ument significantly underestimates the potential job losses, because it does not ac-
count for any losses of underground mining jobs through the sterilization of coal re-
serves and denial of permits to conduct highly efficient full extraction underground
mining operations.

Remarkably, OSM has offered little in the way of any real justification for the
need to abandon the 2008 rulemaking. Indeed, the only explanation appears in the
agency’s candid admission that “. . .we had already decided to change the rule fol-
lowing the change of Administrations on January 20, 2009.” 75 Fed. Reg. 34,667
(June 18, 2010). Perhaps this pre-determination by the agency explains both the ab-
sence of any meaningful opportunity for consultation with the States and, in part,
why the agency has had so many problems with the quality of its environmental
impact statement. Those problems were recently acknowledged by Deputy Secretary
David who testified that Interior is so unhappy with the work on the EIS that they
may terminate the contractor. I understand that Interior announced on March 31
that the contractor has indeed been terminated. Both the rulemaking and the proc-
ess being used by OSM have been universally criticized by states charged with ad-
ministering SMCRA including the majority of the State EIS-cooperating agencies,
the Interstate Mining Compact Commission, and the Western Governors’ Associa-
tion.

In 2010, OSM reprogrammed $7 million in its budget to accommodate develop-
ment of this ill-advised stream protection rule and accompanying EIS. Much of this
money came at the expense of the States, who are the primary regulators under
SMCRA. In a recent letter to this Committee, OSM indicated that it has already
spent an estimated $4.4 million on the rule and EIS, yet “has not completed a draft
of the proposed rule.” Now the agency is seeking an additional $3.9 million in fiscal
year 2012 to implement this job-killing regulation and increase state program over-
sight. Based on what we have seen thus far, we strongly urge you to reject any fur-
ther funding for this misguided regulation and we hope that you will continue to
vigorously oversee this agency’s actions on the stream protection rule.

State Program Oversight

As part of the MOU on surface coal mining in Appalachia mentioned earlier, OSM
committed to reevaluate “how it will more effectively conduct oversight of State per-
mitting, State enforcement, and regulatory activities under SMCRA,” and specifi-
cally agreed to remove what it described as “impediments to its ability to require
correction of permit defects in SMCRA primacy states.” Although OSM is inappro-
priately changing a number of its state program oversight policies in response to
this MOU, I would like to focus my remarks today on the most objectionable aspect
of those changes, the so-called “ten-day notice” policy.

SMCRA §503, grants a state exclusive jurisdiction over the regulation of surface
coal mining operations within its borders by submitting a state program to the Sec-
retary of the Interior and securing the Secretary’s approval of that program. Cur-
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rently all coal mining states, except Tennessee and the state of Washington, have
approved state programs and thus enjoy this exclusive regulatory jurisdiction.

To all, with perhaps the exception of OSM, the statutory language and structure
is clear—“exclusive” means just that, it does not mean parallel or concurrent juris-
diction with OSM. Thirty years of case law establishes the following principles of
SMCRA: (1) the law sets out a careful and deliberate allocation of authority of mu-
tually exclusive regulation by either OSM or the state, but not both; (2) in a state
with an approved program that authority rests with the state; (3) states are the sole
issuers of permits in which OSM plays no role; (4) OSM does not retain veto author-
ity over state permit decisions; and (5) OSM intervention at any stage in a state
permitting matter unlawfully frustrates the deliberate statutory design and alloca-
tion of authority.

Despite the clear statutory structure, language and court decisions, OSM’s direc-
tor issued a memorandum on November 15, 2010, unilaterally asserting that the
agency now has the authority to interfere with, change and, as a practical matter,
veto state permitting decisions with which it disagrees. In fact, not only has OSM
asserted that it has such authority, but it has followed through with its threats
against two of my company’s state-issued mining permits.

In Kentucky, OSM has improperly inserted itself into a state water discharge per-
mit controversy between ICG and the Sierra Club. OSM issued a Ten Day Notice
in response to a citizen’s complaint that directed the state regulatory agency to con-
duct water monitoring at our mine and to allow the outside parties to participate.
This essentially provided free and federal agency assisted pre-lawsuit discovery to
the opponents of our twenty year old mining operation. Moreover, the complaint re-
lates to a permit that was not issued under the State SMCRA program but the
State Clean Water Act program. It is not a matter over which OSM has any author-
ity under SMCRA and is another example of improper mission creep.

An ICG subsidiary in northern West Virginia was issued a state surface mining
permit in October 2010. Local opponents of this project chose to not appeal the
issuance of this permit to the West Virginia Surface Mine Board but rather filed
in February 2011 a lengthy complaint with OSM alleging “permit defects” and ask-
ing OSM to intervene. OSM dutifully responded by issuing a Ten Day Notice to the
West Virginia DEP, which in turn replied by stating its objection to use of a Ten
Day Notice in these circumstances. Not only has OSM unlawfully frustrated the de-
liberate statutory design of mutually exclusive state-federal jurisdiction, it has en-
abled a third party to circumvent the exclusive avenue and the specific deadlines
for permit appeals under the state program. If the permit had been issued by OSM
in a non-primacy state such as Tennessee, it could not allow such a back-door at-
tempt to belatedly appeal that decision. Here OSM’s actions are doubly-wrong by
facilitating this unlawful attempt to collaterally challenge a state permit in a pri-
macy state.

Permit delays and regulatory uncertainty are thwarting capital investment that
will create and sustain the high-wage jobs needed and valued in our coal commu-
nities. At a time when our nation is recovering from a deep recession and requires
low-cost and reliable fuel to remain globally competitive, agency policies are crush-
ing these job-creating enterprises that will be the engine for our economic growth
and prosperity.

The agency’s fiscal year 2012 budget requests an additional increase of $3.9 mil-
lion for activities related to additional state program oversight and for the stream
protection rulemaking. At the same time, OSM is proposing to slash by $11 million
State title V grants, used by States to run their SMCRA regulatory programs,. We
strongly urge this Committee and others in the Congress to stop funding the
agency’s controversial ten day notice policy and stream protection rule, and restore
the necessary funding for the States to properly implement their SMCRA regulatory
programs as intended by Congress..

Thank you. I would be happy to answer any questions from members of the
Committee.

Mr. JOHNSON [presiding]. Thank you, Mr. Kitt. Ms. Pineda?

STATEMENT OF LORETTA PINEDA, DIRECTOR, DIVISION OF
RECLAMATION, MINING AND SAFETY, COLORADO DEPART-
MENT OF NATURAL RESOURCES

Ms. PINEDA. Thank you. My name is Loretta Pineda. I am the
Director of the Division of Reclamation Mining and Safety within
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the Colorado Department of Natural Resources. I am appearing
today on behalf of the National Association of Abandoned Mine
Land Programs and the Interstate Mining Compact Commission.
The National Association of AML Programs represents 30 states
and tribes with Federally approved abandoned mine land programs
authorized under the Surface Mining Control and Reclamation Act.

The Interstate Mining Compact Commission represents some 24
states, many of whom implement programs regulating the active
mining industry under SMCRA. Based on SMCRA fee collections,
the Fiscal Year 2012 mandatory appropriation for state and tribal
AML grants should be $498 million. Instead, OSM has only budg-
eted $313.8 million, a reduction of $184.2 million. This would elimi-
nate funding to those states and tribes that have certified comple-
tion of their highest-priority coal reclamation sites.

From the beginning of SMCRA in 1977 to the latest amendment
in 2006, Congress promised that at least half of the money gen-
erated from the coal fees collected within the boundaries of a state
or tribe, referred to as state or tribal share, would be returned for
uses as described in the Act. For certified states and tribes, the
state and tribal share funds can be used for environmental stew-
ardship, cleaning up abandoned coal and hard rock mines, sustain-
able development, infrastructure improvements and alternative
energy projects, all stimulating economic activity, protecting health
and safety, creating green jobs for local communities and improving
the environment.

Each of these specific goals has been embraced by the Adminis-
tration. Breaking the promise of state and tribal share funding will
upset 10 years of negotiation that resulted in the balance and com-
promise achieved in the 2006 amendments to SMCRA. We there-
fore respectfully ask the Committee to continue funding for cer-
tified states and tribes at the statutory authorized levels and turn
back any efforts to amend SMCRA in this regard.

The proposed budget would also eliminate $6.8 million for the
Federal AML emergency program. Section 410 of SMCRA was un-
changed by the 2006 amendments and requires OSM to fund the
emergency AML program. Additionally, the Act does not allow
states and tribes to fund an emergency program from their AML
grants. On the contrary, it requires strict compliance with non-
emergency funding priorities. If Congress allows the elimination of
the emergency program, states and tribes will have to set aside
large portions of their non-emergency AML grant funds to be pre-
pared for future emergencies. This will result in funds being di-
verted from other high-priority projects.

It will also present special challenges for minimum program
states since they may have to save up multiple years of funding in
order to address a single emergency thereby delaying work on
other projects. For these reasons and many others, we urge the
Committee to restore funding for the AML emergency program in
Fiscal Year 2012.

Finally, we oppose OSM’s proposal to drastically reform the dis-
tribution process for AML funds to non-certified states through a
competitive grant program. This proposal will completely under-
mine the balance of interests and objectives achieved by the 2006
amendments. Among other things, the proposal would cede author-
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ity to both emergency and non-emergency funding decisions to an
advisory council. Aside from the time delays associated with this
approach, it leaves many unanswered questions regarding the con-
tinued viability of state and tribal AML programs where they do
not win in the competitive process.

It also upsets the predictability of AML funding for long-term
project planning. We urge the Subcommittee to reject this unjusti-
fied proposal, delete it from the budget and restore the full manda-
tory funding amount of $498 million. Resolutions to this effect
adopted by both the National Association of AML Programs and
the Interstate Mining Compact Commission are attached to my tes-
timony as well as a comprehensive list of questions regarding the
legislative proposal. I respectfully request that they be included as
part of the record of this hearing.

To the extent that the Subcommittee does desire to pursue
changes to SMCRA to improve or clarify operation of the AML pro-
gram, the states and tribes would recommend looking at three
areas. First, is the use of the unappropriated state and tribal share
balances to address non-coal AML and acid mine drainage projects;
second, the limited liability protection at Section 405[1] of SMCRA;
and third, an amendment to the Section 413[d] regarding liability
under the Clean Water Act for acid mine drainage projects.

We would welcome the opportunity to work with the Sub-
committee on these initiatives, including H.R. 785 recently intro-
duced by Representative Pearce of New Mexico. Thank you for the
opportunity to present our views this morning, and I am happy to
answer any questions you may have.

[The prepared statement of Ms. Pineda follows:]

Statement of Loretta Pineda, Director, Division of Reclamation, Mining and
Safety, Colorado Department of Natural Resources on Behalf of the
National Association of Abandoned Mine Land Programs and the
Interstate Mining Compact Commission

My name is Loretta Pineda and I serve as the Director of the Division of Reclama-
tion, Mining and Safety within the Colorado Department of Natural Resources. I am
appearing today on behalf of the National Association of Abandoned Mine Land Pro-
grams (NAAMLP) and the Interstate Mining Compact Commission (IMCC). The
NAAMLP represents 30 states and tribes with federally approved abandoned mine
land reclamation (AML) programs authorized under Title IV of the Surface Mining
Control and Reclamation Act (SMCRA). IMCC represents 24 states that are respon-
sible for operating both Title IV AML programs, as well as regulatory programs
under Title V for active mining operations. My testimony today will focus primarily
on the Title IV program under SMCRA.

Title IV of SMCRA was amended in 2006 and significantly changed how state
AML grants are funded. State AML Grants are still based on receipts from a fee
on coal production, but beginning in FY 2008, the grants are funded primarily by
mandatory appropriations. As a result, the states should receive $498 million in FY
2012. We adamantly oppose the Office of Surface Mining Reclamation and Enforce-
ment’s (OSM) proposed budget amount of $313.8 million for State AML grants, a
reduction of $184.2 million, and reject the notion that a competitive grant process
would improve AML program efficiency. The proposed spending cuts would elimi-
nate funding to states and tribes that have “certified” completion of their highest
priority coal reclamation sites. OSM has also proposed a $6.8 million reduction in
discretionary spending that would eliminate the federal emergency program under
Section 410 of SMCRA. I appreciate the opportunity to testify before the Sub-
committee and outline some of the reasons why NAAMLP and IMCC oppose OSM’s
proposed FY 2012 budget.

SMCRA was passed in 1977 and set national regulatory and reclamation stand-
ards for coal mining. The Act also established a Reclamation Fund to work towards
eliminating the innumerable health, safety and environmental problems that exist
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throughout the Nation from the mines that were abandoned prior to the Act. The
Fund generates revenue through a fee on current coal production. This fee is col-
lected by OSM and distributed to states and tribes that have federally approved reg-
ulatory and AML programs. The promise Congress made in 1977, and with every
subsequent amendment to the Act, was that, at a minimum, half the money gen-
erated from fees collected by OSM on coal mined within the boundaries of a state
or tribe, referred to as “State Share”, would be returned for uses described in
Title IV of the Act if the state or tribe assumed responsibility for regulating active
coal mining operations pursuant to Title V of SMCRA. The 2006 Amendments clari-
fied the scope of what the State Share funds could be used for and reaffirmed the
promise made by Congress in 1977.

If a state or tribe was successful in completing reclamation of abandoned coal
mines and was able to “certify” under Section 411 of SMCRA, then the State Share
funds could be used to address a myriad of other abandoned mine issues as defined
under each state or tribes approved Abandoned Mine Reclamation Plan. These
Abandoned Mine Reclamation Plans are approved by the Office of Surface Mining
and they ensure that the work is in accordance with the intent of SMCRA. Like all
abandoned mine reclamation, the work of certified states and tribes eliminates
health and safety problems, cleans up the environment, and creates jobs in rural
areas impacted by mining.

This reduction proposed by OSM in certified state and tribal AML grants not only
breaks the promise of State and Tribal Share funding, but upsets the balance and
compromise that was achieved in the comprehensive restructuring of SMCRA ac-
complished in the 2006 Amendments following more than ten years of discussion
and negotiation by all affected parties. The funding reduction is inconsistent with
the Administration’s stated goals regarding jobs and environmental protection. We
therefore respectively ask the Subcommittee to support continued funding for cer-
tified states and tribes at the statutory authorized levels, and turn back any efforts
to amend SMCRA in this regard.

In addition to the $184.2 million reduction, the proposed FY 2012 budget would
terminate the federal AML emergency program, leaving the states and tribes to rely
on funds received through their non-emergency AML grant funds. This contradicts
the 2006 amendments, which require the states and tribes to maintain “strict com-
pliance” with the non-emergency funding priorities described in Section 403(a),
while leaving Section 410, Emergency Powers, unchanged. Section 410 of SMCRA
requires OSM to fund the emergency AML program using OSM’s “discretionary
share” under Section (402)(g)(3)(B), which is entirely separate from state and tribal
non-emergency AML grant funding under Sections (402)(g)(1), (g)(2), and (g)(5).
SMCRA does not allow states and tribes to administer or fund an AML emergency
program from their non-emergency AML grants, although, since 1989, fifteen states
have agreed to implement the emergency program on behalf of OSM contingent
upon OSM providing full funding for the work. As a result, OSM has been able to
fulfill their mandated obligation more cost effectively and efficiently. Ten states and
3 tribes continue to rely solely on OSM to operate the emergency program within
their jurisdiction.

Regardless of whether a state/tribe or OSM operates the emergency program, only
OSM has the authority to “declare” the emergency and clear the way for the expe-
dited procedures to be implemented. In FY 2010, OSM made 153 emergency declara-
tions in Kentucky and Pennsylvania alone, states where OSM had operated the
emergency program. In FY 2011, OSM issued guidance to the states that the agency
“will no longer declare emergencies.” OSM provided no legal or statutory support
for its position. Instead, OSM has “transitioned” responsibility for emergencies to
the states and tribes with the expectation that they will utilize non-emergency AML
funding to address them. OSM will simply “assist the states and tribes with the
projects, as needed”. Of course, given that OSM has proposed to eliminate all fund-
ing for certified states and tribes, it begs the question of how and to what extent
OSM will confinue to assist these states and tribes.

If Congress allows the elimination of the emergency program, states and tribes
will have to adjust to their new role by setting aside a large portion of their non-
emergency AML funds so that they can be prepared for any emergency that may
arise. Emergency projects come in all shapes and sizes, vary in number from year
to year and range in cost from thousands of dollars to millions of dollars. Requiring
states and tribes to fund emergencies will result in funds being diverted from other
high priority projects and delay certification under Section 411, thereby increasing
the backlog of projects on the Abandoned Mine Land Inventory System (AMLIS).
For minimum program states and states with small AML programs, large emer-
gency projects will require the states to redirect all or most of their AML resources
to address the emergency, thereby delaying other high-priority reclamation. With
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the loss of stable emergency program funding, minimum program states will have
a difficult, if not impossible, time planning, budgeting, and prosecuting the abate-
ment of their high priority AML problems. In a worst-case scenario, a minimum pro-
gram state would not be able to address a costly emergency in a timely fashion, and
would have to “save up” multiple years of funding before even initiating the work
to abate the emergency, in the meantime ignoring all other high priority work.

OSM’s proposed budget suggests addressing emergencies, and all other projects,
as part of a competitive grant process whereby states and tribes compete for funding
based on the findings of the proposed AML Advisory Council. OSM believes that a
competitive grant process would concentrate funds on the highest priority projects.
While a competitive grant process may seem to make sense at first blush, further
reflection reveals that the entire premise is faulty and can only undermine and
upend the deliberate funding mechanism established by Congress in the 2006
Amendments. Since the inception of SMCRA, high priority problems have always
taken precedence over other projects. The focus on high priorities was further clari-
fied in the 2006 Amendments by removing the lower priority problems from the Act
and requiring “strict compliance” with high priority funding requirements. OSM al-
ready approves projects as meeting the definition of high priority under its current
review process and therefore an AML Advisory Council would only add redundancy
and bureaucracy instead of improving efficiency.

We have not been privy to the particulars of OSM’s legislative proposal, but there
are a myriad of potential problems and implications for the entire AML program
based on a cursory understanding of what OSM has in mind. They include the
following:

e Has anyone alleged or confirmed that the states/tribes are NOT already ad-
dressing the highest priority sites? Where have the 2006 Amendments fal-
tered in terms of high priority sites being addressed as envisioned by Con-
gress? What would remain unchanged in the 2006 Amendments under OSM’s
proposal?

o If the current AML funding formula is scrapped, what amount will be paid
out to the non-certified AML states and tribes over the remainder of the pro-
gram? What does OSM mean by the term “remaining funds” in its proposal?
Is it only the AML fees yet to be collected? What happens to the historic
share balances in the Fund, including those that were supposed to be re-di-
rected to the Fund based on an equivalent amount of funding being paid to
certified states and tribes each year? Would the “remaining funds” include the
unappropriated/prior balance amounts that have not yet been paid out over
the seven-year installment period?

e Will this new competitive grant process introduce an additional level of bu-
reaucracy and result in more funds being spent formulating proposals and
less on actual AML reclamation? The present funding formula allows states
and tribes to undertake long-term strategic planning and efficiently use avail-
able funds.

e How long will OSM fund a state’s/tribe’s administrative costs if it does not
successfully compete for a construction grant, even though the state/tribe has
eligible high priority projects? How will OSM calculate administrative grant
funding levels, especially since salaries and benefits for AML project man-
agers and inspectors predominantly derive from construction funds? Would
funding cover current staffing levels? If not, how will OSM determine the
funding criteria for administrative program grants?

e How does OSM expect the states and tribes to handle emergency projects
under the legislative proposal? Must these projects undergo review by the Ad-
visory Council? Will there be special, expedited procedures? If a state/tribe
has to cut back on staff, how does it manage emergencies when they arise?
If emergency programs do compete for AML funds, considerable time and ef-
fort could be spent preparing these projects for review by the Advisory Coun-
cil rather than abating the immediate hazard. Again, how can we be assured
that emergencies will be addressed expeditiously?

e One of the greatest benefits of reauthorization under the 2006 Amendments
to SMCRA was the predictability of funding levels through the end of the
AML program. Because state and tribes were provided with hypothetical
funding levels from OSM (which to date have proven to be quite accurate),
long-term project planning, along with the establishment of appropriate staff-
ing levels and project assignments, could be made accurately and efficiently.
How can states/tribes plan for future projects given the inherent uncertainty
associated with having to annually bid for AML funds?

Given these uncertainties and the negative implications for the accomplishment
of AML work under Title IV of SMCRA, Congress should reject the proposed
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amendments to SMCRA as being counterproductive to the purposes of SMCRA and
an inefficient use of funds. We request that Congress continue mandatory funding
for certified states and tribes and provide funding for AML emergencies. Resolutions
to this effect adopted by both NAAMLP and IMCC are attached, as is a more com-
prehensive list of questions concerning the legislative proposal. We ask that they be
included in the record of the hearing.

One of the more effective mechanisms for accomplishing AML restoration work is
through leveraging or matching other grant programs, such as EPA’s 319 program.
Until FY 2009, language was always included in OSM’s appropriation that encour-
aged the use of these types of matching funds, particularly for the purpose of envi-
ronmental restoration related to treatment or abatement of acid mind drainage
(AMD) from abandoned mines. This is an ongoing, and often expensive, problem, es-
pecially in Appalachia. NAAMLP and IMCC therefore request the Subcommittee to
support the inclusion of language in the FY 2012 appropriations bill that would
allow the use of AML funds for any required non-Federal cost-share required by the
Federal government for AMD treatment or abatement.

We also urge the Subcommittee to support funding for OSM’s training program
and TIPS, including moneys for state/tribal travel. These programs are central to
the effective implementation of state and tribal AML programs as they provide nec-
essary training and continuing education for state/tribal agency personnel, as well
as critical technical assistance. Finally, we support funding for the Watershed Coop-
erative Agreements in the amount of $1.55 million because it facilitates and en-
hances state and local partnerships by providing direct financial assistance to wa-
tershed organizations for acid mine drainage remediation.

To the extent that the Subcommittee desires to pursue changes to SMCRA to im-
prove or clarify the operation of the AML program, the states and tribes would rec-
ommend looking at three areas: 1) the use of unappropriated state and tribal share
balances to address noncoal AML and acid mine drainage (AMD) projects; 2) the
limited liability protections for noncoal AML work at section 405(1) of SMCRA; and
3) an amendment to Section 413(d) regarding liability under the Clean Water Act
for acid mine drainage projects.

The reauthorization of the AML program in 2006 by Congress did not in any way
change the provisions that allow AML funds to be used to ameliorate either coal
or non-coal mine public health and safety hazards. However, OSM adopted final
rules implementing the 2006 Amendments (November 14, 2008 at 73 Fed. Reg.
67576), based on a Departmental Solicitor’s Opinion (M-37104), that would prohibit
some of this funding from being used to address many of the most serious non-coal
AML problems. As a result, NAAMLP and IMCC strongly support H.R. 765, a bill
recently introduced by Rep. Pearce of New Mexico that makes minor changes to
SMCRA to correct the misinterpretation by the U.S. Department of the Interior.
H.R. 765 will return states and tribes to their longstanding role under SMCRA of
directing abandoned mine grant funds to the highest priority needs at either coal
or non-coal abandoned mines.

NAAMLP and IMCC have worked closely with the Western Governors Association
in providing information to quantify the non-coal AML cleanup effort. While the
data is seldom comparable between states due to the wide variation in inventory
criteria, they do demonstrate that there are large numbers of significant safety and
environmental problems associated with inactive and abandoned non-coal mines,
and that remediation costs are very large. Some of the types of numbers that have
been reported by NAAMLP and IMCC in response to information we have collected
for the General Accountability Office (GAO) and others include the following: Num-
ber of abandoned mine sites: Alaska—1,300; Arizona—80,000; California—47,000;
Colorado—7,300; Montana—6,000; Nevada—16,000; Utah—17,000—20,000; Wash-
ington—3,800; Wyoming—1,700. Nevada reports over 200,000 mine openings and
Minnesota reports over 100,000 acres of abandoned mine lands.

States and Tribes are very familiar with the highest priority non-coal problems
within their borders and also have limited reclamation dollars to protect public
health and safety or protect the environment from significant harm. States and
tribes work closely with various federal agencies, including the Environmental Pro-
tection Agency, the Bureau of Land Management, the U.S. Forest Service, and the
U.S. Army Corps of Engineers, all of whom have provided some funding for non-
coal mine remediation projects. For states with coal mining, the most consistent
source of AML funding has been the Title IV grants received under SMCRA. Sec-
tion 409 of SMCRA allows states to use these grants at high priority non-coal AML
sites. The funding is generally limited to safeguarding hazards to public safety (e.g.,
closing mine openings) at non-coal sites.

The urgency of advancing this legislation has been heightened, Mr. Chairman, by
statements in OSM’s proposed budget for Fiscal Year 2012. Therein, OSM is pro-



37

posing to further restrict the ability of states to expend AML funds on noncoal rec-
lamation projects. This will apparently occur as part of a legislative proposal that
the Administration intends to aggressively pursue in the 111th Congress. While the
primary focus of that proposal will be the elimination of future AML funding for
states and tribes that are certified under Title IV of SMCRA (which we adamantly
oppose), OSM’s proposal will also substantially restructure the method by which
AML funds are distributed to the states in an effort to “direct the available reclama-
tion funds to the highest priority coal AML sites across the Nation.”

H.R. 765 would also address a similar restriction on the use of the unappropri-
ated state and tribal share balances for the Acid Mine Drainage (AMD) set-aside
program under SMCRA. Congress expanded this program in the 2006 Amendments
to allow states and tribes to set-aside up to 30% of their grants funds for treating
AMD now and into the future. AMD has ravaged many streams throughout the
country, but especially in Appalachia. The states need the ability to set aside as
much funding as possible to deal with these problems over the long term. Again,
OSM has acted arbitrarily in their interpretation of the reauthorizing language by
limiting the types of funds the state may use for the set-aside program. H.R. 765
includes language that would correct this misinterpretation and allow the states to
apply the 30% set-aside to their prior balance replacement funds.

In summary:

e Since the inception of SMCRA in 1977 and the approval of state/tribal AML
programs in the early 1980’s, the states and tribes have been allowed to use
their state share distributions under section 402(g)(1) of the AML Trust Fund
for high priority noncoal reclamation projects pursuant to section 409 of
SMCRA and for the set-aside program for acid mine drainage (AMD) projects.

e In its rules implementing the 2006 Amendments, OSM has stated that these

moneys cannot be used for noncoal reclamation or for the 30% AMD set-aside.
Pursuant to Section 411(h)(1) of the 2006 Amendments, the states and tribes
assert that these moneys should also be available for noncoal reclamation
under section 409 and for the 30% AMD set-aside. There is nothing in the
new law that would preclude this interpretation. Policy and practice over the
past 30 years confirm it.

Our second suggested amendment is needed to clarify a further misinterpretation
of SMCRA contained in OSM’s final rules of November 14, 2008. Section 405(1) of
SMCRA provides that, except for acts of gross negligence or intentional misconduct,
“no state (or tribe) shall be liable under any provisions of Federal law for any costs
or damages as a result of action taken or omitted in the course of carrying out a
state abandoned mine reclamation plan approved under this section.” In its rules,
OSM concluded that because of the language of SMCRA, including the generally un-
restricted nature of the Title IV funds provided to certified states and tribes in Sec-
tions 411(h)(1) and (2), certified states and tribes can no longer conduct noncoal rec-
lamation or other projects under Title IV of SMCRA (73 Fed. Reg. 67613). Thus,
to the extent that certified states and tribes choose to conduct noncoal reclamation,
OSM asserts that they do so outside of SMCRA and OSM’s regulations, including
the limited liability provisions of Section 405(1) of the Act.

This strained reading of the 2006 Amendments is having severe consequences for
certified states and tribes conducting AML work pursuant to their otherwise-ap-
proved state programs. Without this limited liability protection, these states and
tribes potentially subject themselves to liability under the Clean Water Act and
CERCLA for their AML reclamation work. Nothing in the 2006 Amendments sug-
gested that there was a desire or intent to remove these liability protections, and
without them in place, certified states and tribes will need to potentially reconsider
at least some of their more critical AML projects. We therefore recommend that the
Subcommittee consider an amendment to SMCRA that would clarify that the 2006
Amendments were not intended to affect the applicability of section 405(1) to AML
projects undertaken by certified states and tribes. We would welcome an oppor-
tunity to work with you to craft appropriate legislative language to accomplish this.

Finally, we recommend an adjustment to Section 413(d) of SMCRA to clarify that
acid mine drainage projects which are eligible for AML funding under Section 404
of the Act, including systems for the control or treatment of AMD, are not subject
to the water quality provisions of the Federal Water Pollution Control Act. This
amendment is necessary to address a November 8, 2010 decision by the U.S. Court
of Appeals for the Fourth Circuit, which decreed that the Clean Water Act’'s NPDES
permitting requirements apply to anyone who discharges pollutants into the waters
of the United States, regardless of whether that entity is private or public in nature.
More specifically, the court noted that “the statute contains no exceptions for state
agencies engaging in reclamation efforts; to the contrary, it explicitly includes them
within its scope.”
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The result of this far-reaching decision by the Fourth Circuit will be to require
some, if not all, state AML reclamation projects to obtain NPDES permits before
work can commence. This will be particularly problematic for acid mine drainage
control and treatment projects where water quality is already significantly degraded
and is unlikely to ever meet effluent limitation guidelines under the Clean Water
Act. Essentially, efforts by state agencies, and the watershed groups who work coop-
eratively with the states, will be stymied. In some cases, existing water treatment
systems could be turned off and abandoned to the inability to obtain NPDES per-
mits. We do not believe that this result was intended by either Congress or the
courts, and thus believe that an immediate legislative clarification should be pur-
sued. Again, we would welcome the opportunity to work with this Subcommittee to
craft appropriate legislative solutions to address this conflict of laws situation.

Over the past 30 years, tens of thousands of acres of abandoned mine lands have
been reclaimed, thousands of mine openings have been closed, and safeguards for
people, property and the environment have been put in place. Be assured that states
and tribes are determined to address the unabated hazards at both coal and non-
coal abandoned mines. We are all united to play an important role in achieving the
goals and objectives as set forth by Congress when SMCRA was first enacted—in-
cluding protecting public health and safety, enhancing the environment, providing
employment, and adding to the economies of communities impacted by past coal and
noncoal mining. Passage of these suggested amendments will further these congres-
sional goals and objectives.

Thank you for the opportunity to testify today. I would be happy to answer any
questions you may have.

Resolution
Interstate Mining Compact Commission

BE IT KNOWN THAT:

WHEREAS, Title IV of the Surface Mining Control and Reclamation Act of 1977
(SMCRA) established the Abandoned Mine Land (AML) reclamation program; and

WHEREAS, the Interstate Mining Compact Commission (IMCC) is a multi-state
organization representing the natural resource and environmental protection inter-
ests of its 24 member states, including the elimination of health and safety hazards
and the reclamation of land and water resources adversely affected by past mining
and left in an abandoned or inadequately restored condition; and

WHEREAS, pursuant to the cooperative federalism approach contained in
SMCRA, several IMCC member states administer AML programs approved, funded
and overseen by the Office of Surface Mining Reclamation and Enforcement (OSM)
within the U.S. Department of the Interior; and

WHEREAS, SMCRA, Title IV establishes a reclamation fee on each ton of coal
mined in the United States to pay for abandoned mine land reclamation; and

WHEREAS, SMCRA, Title IV mandates that fifty percent (50%) of the reclama-
tion fees collected annually are designated as state share funds to be returned to
the states from which coal was mined to pay for reclamation projects pursuant to
programs administered by the states; and

WHEREAS, SMCRA, Title IV also mandates that a minimum level of funding
should be provided to ensure effective state program implementation; and

WHEREAS, Congress enacted amendments to SMCRA in 2006 to address, among
other things, continued collection of AML fees and funding for state programs to ad-
dress existing and future AML reclamation; and

WHEREAS, the 2006 Amendments established new, strict criteria that ensure
states expend funds on high priority AML sites; and

WHEREAS, the proposed 2012 budget for the Office of Surface Mining Reclama-
tion and Enforcement within the U.S. Department of the Interior would disregard
the state-federal partnership established under SMCRA and renege on the funding
formula under the 2006 Amendments by, among other things, eliminating manda-
tory funding for states who have certified the completion of their coal reclamation
work and adjusting the mechanism by which non-certified states receive their man-
datory funding through a competitive bidding process; and

WHEREAS, if statutory changes are approved by Congress as suggested by the
proposed FY 2012 budget for OSM, reclamation of abandoned mine lands within cer-
tified states would halt; reclamation of abandoned mine lands in all states would
be jeopardized; employment of contractors, suppliers, technicians and others cur-
rently engaged in the reclamation of abandoned mine lands would be endangered;
the cleanup of polluted lands and waters across the United States would be threat-
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ened by failing to fund reclamation of abandoned mine lands; minimum program
state funding would be usurped; the AML water supply replacement program would
be terminated, leaving coalfield citizens without potable water; and the intent of
Congress as contained in the 2006 Amendments to SMCRA would be undermined

NOW THEREFORE BE IT RESOLVED:

That the Interstate Mining Compact Commission opposes the legislative proposal
terminating funding for certified states and altering the receipt of mandatory AML
funding for non-certified states contained in the FY 2012 budget proposal for the
Office of Surface Mining Reclamation and Enforcement and instead supports the
AML funding mechanism contained in current law.

Issued this 10th day of March, 2011

ATTEST:

Gregory E. Conrad
Executive Director

NAAMLP
National Association of Abandoned Mine Land Programs!

RESOLUTION
OF
THE NATIONAL ASSOCIATION OF ABANDONED MINE LAND PROGRAMS

WHEREAS, Title IV of the Surface Mining Control and Reclamation Act of 1977
(SMCRA) established the Abandoned Mine Land (AML) reclamation program; and

WHEREAS, the National Association of Abandoned Mine Land Programs
(NAAMLP) was established as a nonprofit corporation to accomplish the objectives
of its thirty member tribes and states to eliminate health and safety hazards and
reclaim land and water resources adversely affected by past mining and left in an
abandoned or inadequately restored condition; and

WHEREAS, NAAMLP members administer AML programs funded and overseen
by the Office of Surface Mining Reclamation and Enforcement (OSM), U.S. Depart-
ment of the Interior; and

WHEREAS, pursuant to the cooperative federalism approach contained in
SMCRA, all tribes and states who are members of NAAMLP have federally ap-
proved abandoned mine reclamation plans; and

WHEREAS, SMCRA, Title IV, establishes a reclamation fee on each ton of coal
mined in the United States to pay for abandoned mine land reclamation; and

WHEREAS, SMCRA, Title IV, mandates that fifty percent (50%) of the reclama-
tion fees collected annually are designated as state/tribal share funds to be returned
to the states and tribes from which coal was mined to pay for reclamation programs
administered by the states and tribes; and

WHEREAS, SMCRA Title IV also mandates that a minimum level of funding
should be provided to ensure effective state program implementation; and

WHEREAS, Congress enacted amendments to SMCRA in 2006 to address, among
other things, funding for state and tribal programs and fee collection to address ex-
isting and future AML reclamation; and

WHEREAS, the 2006 Amendments established new, strict criteria that ensures
states and tribes expend funds on high priority AML sites; and

WHEREAS, the proposed 2012 budget for the Office of Surface Mining Reclama-
tion and Enforcement within the U.S. Department of the Interior would abandon
the 50/50 state-federal partnership established under SMCRA and renege on the
funding formula under the 2006 amendments by, among other things, eliminating
mandatory funding for those states and tribes who have certified the completion of
their coal reclamation work and adjusting the mechanism by which non-certified
states receive their mandatory funding through a competitive bidding process; and

WHEREAS, if statutory changes are approved by Congress as suggested by the
proposed FY 2012 budget for OSMRE, reclamation of abandoned mine lands within
certified states and tribes would halt; failing to fund reclamation of abandoned mine

1ALABAMA ALASKA ARIZONA ARKANSAS CALIFORNIA COLORADO CROW HOPI
ILLINOIS INDIANA IOWA KANSAS KENTUCKY LOUISIANA MARYLAND MISSISSIPPI
MISSOURI MONTANA NAVAJO NEVADA NEW MEXICO NORTH DAKOTA OHIO
OKLAHOMA PENNSYLVANIA TENNESSEE TEXAS UTAH VIRGINIA WEST VIRGINIA
WYOMING
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lands in some states; minimum program state funding would be usurped; the AML
water supply replacement program would be terminated, leaving coalfield citizens
without potable water; and the intent of Congress as contained in the 2006 amend-
ments to SMCRA and its 2006 Amendments would be undermined
NOW, THEREFORE:
BE IT RESOLVED BY THE NATIONAL ASSOCIATION OF ABANDONED
MINE LAND PROGRAMS THAT ITS MEMBER TRIBES AND STATES:
Opposes the legislative proposal terminating funding for certified states and
tribes and altering the receipt of mandatory AML funding for non-certified
states contained in the FY 2012 budget proposal for the Office of Surface
Mining Reclamation and Enforcement and instead supports the AML fund-
ing mechanism contained in current law.

ISSUED THIS 22nd DAY OF FEBRUARY, 2011
ATTEST:

Michael P. Garner
PRESIDENT, NAAMLP

Mr. JOHNSON. Thank you, Ms. Pineda. Mr. Lambert, Mr. Lovett,
regrettably, the lights are on. We have to run vote, so at this time,
the Committee stands in recess until votes are over. That is ap-
proximately 25 minutes from now. Thank you for your patience.

[Recess.]

Mr. LAMBORN [presiding]. OK. The Subcommittee will come back
to order. Thank you for your patience. We did finish the votes, and
we should be in good shape for the rest of the time, and I think
we are now to Mr. Lambert, and I look forward to hearing your tes-
timony.

STATEMENT OF BRADLEY C. LAMBERT, DEPUTY DIRECTOR,
VIRGINIA DEPARTMENT OF MINES, MINERALS & ENERGY

Mr. LAMBERT. Thank you. My name is Butch Lambert, and I am
the Deputy Director of the Virginia Department of Mines, Minerals
and Energy, and I am appearing today on behalf of the Interstate
Mining Compact Commission to present views of the Compact’s
member states concerning the Fiscal Year 2012 budget request for
the Office of Surface Mining. In its proposed budget, OSM is re-
questing $60.3 million to fund Title V grants to states and Indian
tribes with the implementation of the regulatory programs, a re-
duction of $11 million or 15 percent below the Fiscal Year 2010 en-
acted and the Fiscal Year 2011 CR levels.

In Fiscal Year 2010, Congress approved an additional $5.8 mil-
lion increase for states Title V grants over the Fiscal Year 2009 en-
acted levels for a total of $71.3 million. For the first time in many
years, the amount appropriated for these regulatory grants aligned
with the demonstrated needs for the states and thereby eliminating
the ever-widening gap between the states’ requests and what they
received. In the Fiscal Year 2012 budget, OSM has once again re-
versed the course and essentially unraveled and undermined the
progress made by Congress in supporting state programs.

This comes precisely at the wrong time. There are states that are
still in the process of putting the recent improvements funding to
work in their programs through the filling of vacant positions and
the purchase of much-needed equipment. We trust that the recent
increase approved by Congress will remain the new base of which
we build our programs into the future. In this regard, it should be
kept in mind that a 15-percent cut in Federal funding translates
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to an additional 15-percent cut for overall program funding for
many states since these states can only match what they receive
in Federal money.

For instance, in Virginia should OSM reduction prevail, we
would be looking at a $1.2 million cut. OSM’s solution to this dras-
tic cut for state regulatory programs comes in a way of an unreal-
istic assumption that these states can simply increase user fees in
an effort to eliminate the de facto subsidy to the coal industry.
OSM'’s proposal is completely out of touch with the realities associ-
ated with establishing and enhancing user fees. IMCC’s recent poll-
ing of its member states confirms that it would be difficult, if not
impossible, for most states to accomplish this fete at all let alone
in less than one year.

We strongly urge this Subcommittee to reject this approach,
mandate that OSM work through the complexities associated with
the future user-fee proposal in close cooperation with the states
and approve not less than $71 million for the state and tribal Title
V regulatory grants for Fiscal Year 2012. If Congress seeks to re-
strain OSM’s budget, we suggest that this Subcommittee look seri-
ously at the OSM proposal to increase its own budget by $4 million
and 25 FTE’s for Federal oversight of state programming. OSM jus-
tifies this increase based on its new strategic direction, most of
which in turn is based upon a June 2009 MOU between Interior,
EPA and the Army Corps of Engineers.

However, beyond the MOU itself, OSM has never justified or ex-
plained its rationale for proceeding in this way. In fact, OSM’s own
annual oversight evaluation reports indicate that the states are
doing a commendable job in implementing their programs. In our
view, OSM has adequately accomplishing its statutory oversight
obligations with current Federal program funding and any increase
in workloads are likely to fall upon the states, especially given the
potential permitting requirements growing out of the OSM’s antici-
pated Stream Protection Rule.

While not alluded to or fully addressed in the OSM budget jus-
tification document, the states also have serious concerns with sev-
eral aspects of OSM’s enhanced oversight initiative, especially
three recent adopted directives on annual oversight procedures,
corrective actions and the issuances of 10-day notices. IMCC has
submitted extensive comments on these directives over the past
year. I would like to submit a copy of those comments for the
record here today.

We are particularly concerned about the potential of Federal ac-
tions to duplicate and/or second guess state permitting decisions.
Aside from the impact on limited state and Federal resources,
these actions undermine the principles of primacy that underscore
SMCRA and are likely to have debilitating impacts on the state-
Federal relationship envisioned by the Act. As Federal courts have
made it clear, SMCRA’s allocation of jurisdiction was careful and
deliberate and that Congress provided for mutually exclusive regu-
lation either by the Secretary or the states, but not by both.

Thank you for the opportunity to appear before this Sub-
committee today, and I will be happy to answer any questions you
may have.

[The prepared statement of Mr. Lambert follows:]
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Statement of Bradley C. Lambert, Deputy Director, Virginia Department of
Mines, Minerals and Energy on Behalf of the Interstate Mining Compact
Commission

My name is Bradley C. Lambert and I serve as Deputy Director of the Virginia
Department of Mines, Minerals and Energy. I am appearing today on behalf of the
Interstate Mining Compact Commission (IMCC). I appreciate the opportunity to
present this statement to the Subcommittee regarding the views of the Compact’s
24 member states on the Fiscal Year (FY) 2012 Budget Request for the Office of
Surface Mining Reclamation and Enforcement (OSM) within the U.S. Department
of the Interior. In its proposed budget, OSM is requesting $60.3 million to fund
Title V grants to states and Indian tribes for the implementation of their regulatory
programs, a reduction of $11 million or 15% below the FY 2010 enacted/FY 2011
CR level. OSM also proposes to cut discretionary spending for the Title IV aban-
doned mine land (AML) program by approximately $6.8 million, including the elimi-
nation of funding for the emergency program, and a reduction in mandatory AML
spending by $184 million pursuant to a legislative proposal to eliminate all AML
funding for certified states and tribes.

The Compact is comprised of 24 states that together produce some 95% of the Na-
tion’s coal, as well as important noncoal minerals. The Compact’s purposes are to
advance the protection and restoration of land, water and other resources affected
by mining through the encouragement of programs in each of the party states that
will achieve comparable results in protecting, conserving and improving the useful-
ness of natural resources and to assist in achieving and maintaining an efficient,
productive and economically viable mining industry.

OSM has projected an amount of $60.3 million for Title V grants to states and
tribes in FY 2012, an amount which is matched by the states each year. These
grants support the implementation of state and tribal regulatory programs under
the Surface Mining Control and Reclamation Act (SMCRA) and as such are essen-
tial to the full and effective operation of those programs.

In Fiscal Year 2010, Congress approved an additional $5.8 million increase for
state Title V grants over the FY 2009 enacted level, for a total of $71.3 million. This
same amount was approved for FY 2011. For the first time in many years, the
amount appropriated for these regulatory grants aligned with the demonstrated
needs of the states and tribes. The states are greatly encouraged by the significant
increases in Title V funding approved by Congress over the past three fiscal years.
Even with mandated rescissions and the allocations for tribal primacy programs, the
states saw a $12 million increase for our regulatory programs over FY 2007 levels.
As we noted in our statement on last year’s budget, state Title V grants had been
stagnant for over 12 years and the gap between the states’ requests and what they
received was widening. This debilitating trend was compounding the problems
caused by inflation and uncontrollable costs, thus undermining our efforts to realize
needed program improvements and enhancements and jeopardizing our efforts to
minimize the potential adverse impacts of coal extraction operations on people and
the environment.

In its FY 2012 budget, OSM has once again attempted to reverse course and es-
sentially unravel and undermine the progress made by Congress in supporting state
programs with adequate funding. This comes at precisely the wrong time. The states
are still in the process of putting the recent improvements in funding to work in
their programs through the filling of vacant positions and the purchase of much
needed equipment. As states prepare their future budgets, we trust that the recent
increases approved by Congress will remain the new base on which we build our
programs. Otherwise, we find ourselves backpedaling and creating a situation where
those who were just hired face layoffs and purchases are canceled or delayed. Fur-
thermore, a clear message from Congress that reliable, consistent funding will con-
tinue into the future will do much to stimulate support for these programs by state
legislatures and budget officers who each year, in the face of difficult fiscal climates
and constraints, are also dealing with the challenge of matching federal grant dol-
lars with state funds. In this regard, it should be kept in mind that a 15% cut in
federal funding generally translates to an additional 15% cut for overall program
funding for many states, especially those without federal lands, since these states
can only match what they receive in federal money.

OSM’s solution to the drastic cuts for state regulatory programs comes in the way
of an unrealistic assumption that the states can simply increase user fees in an ef-
fort to “eliminate a de facto subsidy of the coal industry.” No specifics on how the
states are to accomplish this far-reaching proposal are set forth, other than an ex-
pectation that they will do so in the course of a single fiscal year. OSM’s proposal
is completely out of touch with the realities associated with establishing or enhanc-
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ing user fees, especially given the need for approvals by state legislatures. IMCC’s
recent polling of its member states confirmed that, given the current fiscal and polit-
ical implications of such an initiative, it will be difficult, if not impossible, for most
states to accomplish this feat at all, let alone in less than one year. OSM is well
aware of this, and yet has every intention of aggressively moving forward with a
proposal that was poorly conceived from its inception. We strongly urge the Sub-
committee to reject this approach and mandate that OSM work through the com-
plexities associated with any future user fees proposal in close cooperation with the
states and tribes before proposing cuts to federal funding for state Title V grants.

At the same time that OSM is proposing significant cuts for state programs, the
agency is proposing sizeable increases for its own program operations (§4 million)
for federal oversight of state programs, including an increase of 25 FTEs. OSM justi-
fies this increase based on its “new strategic direction,” i.e. expanded and enhanced
oversight of state regulatory programs and strengthened stream protections to
maintain the hydrologic balance of watersheds pursuant to the June 2009 Memo-
randum of Understanding with the U.S. Army Corps of Engineers and the U.S. En-
vironmental Protection Agency. However, as we have articulated on numerous occa-
sions over the past 18 months in comments submitted to the agency, OSM has never
fully explained or justified the basis for these new directions. In fact, OSM’s annual
oversight reports indicate that, in general, the states are doing a commendable job
of implementing their programs.

In making the case for its funding increase, OSM’s budget justification document
contains vague references to the need for improvement in approximate original con-
tour (AOC) compliance and reevaluation of bonding procedures in 10 states with re-
spect to bond adequacy. OSM also notes a marked increase in the number of poten-
tial violations pursuant to enhanced federal oversight inspections during FY 2010.
However, when placed in context, neither of these two explanations justifies the sig-
nificant increase in funding for federal operations. Increasing the number of federal
inspections can logically be expected to generate more Ten-Day Notices, especially
where state regulatory authorities are not invited to accompany federal inspectors
(as required by OSM’s own regulations). The oversight process can also be expected
to identify areas of potential program improvement, especially where OSM has des-
ignated certain areas for more intensive, nationwide review, as it did in FY 2010
with regard to AOC and bond adequacy. Again, the overall performance of the states
as detailed in OSM’s annual oversight reports demonstrates that the states are im-
plementing their programs effectively and in accordance with the purposes and ob-
jectives of SMCRA.1

In our view, this suggests that OSM is adequately accomplishing its statutory
oversight obligations with current federal program funding and that any increased
workloads are likely to fall upon the states, which have primary responsibility for
implementing appropriate adjustments to their programs identified during federal
oversight. In this regard, we note that the federal courts have made it abundantly
clear that SMCRA'’s allocation of exclusive jurisdiction was “careful and deliberate”
and that Congress provided for “mutually exclusive regulation by either the Sec-
retary or state, but not both.” Bragg v. West Virginia Coal Ass’n, 248 F. 3d 275,
293-4 (4th Cir. 2001), cert. Denied, 534 U.S. 1113 (2002). While the courts have
ruled consistently on this matter, the question remains for Congress and the Admin-
istration to determine, in light of deficit reduction and spending cuts, how the lim-
ited amount of federal funding for the regulation of surface coal mining and rec-
lamation operations under SMCRA will be directed—to OSM or the states. For all
the above reasons, we urge Congress to approve not less than $71 million for state
and tribal Title V regulatory grants, as fully documented in the states’ and tribes’
estimates for actual program operating costs.2

With regard to funding for state Title IV Abandoned Mine Land (AML) program
grants, Congressional action in 2006 to reauthorize Title IV of SMCRA has signifi-
cantly changed the method by which state reclamation grants are funded. Beginning

1While not alluded to or fully addressed in OSM’s budget justification document, there are
myriad statutory, policy and legal issues associated with several aspects of the agency’s en-
hanced oversight initiative, especially three recently adopted directives on annual oversight pro-
cedures (REG-8), corrective actions (REG-23) and Ten-Day Notices (INE-35). IMCC submitted
extensive comments regarding the issues associated with these directives and related oversight
actions (including federal inspections) on January 19, 2010, July 8, 2010 and January 7, 2011.

2We are particularly concerned about recent OSM initiatives, primarily by policy directive,
to duplicate and/or second-guess state permitting decisions through the reflexive use of “Ten-
Day Notices” as part of increased federal oversight or through federal responses to citizen com-
plaints. Aside from the impact on limited state and federal resources, these actions undermine
the principles of primacy that underscore SMCRA and are likely to have debilitating impacts
on the state-federal partnership envisioned by the Act.
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with FY 2008, state Title IV grants are funded primarily by mandatory appropria-
tions. As a result, the states should have received a total of $498 million in FY 2012.
Instead, OSM has budgeted an amount of $313.8 million based on an ill-conceived
proposal to eliminate mandatory AML funding to states and tribes that have been
certified as completing their abandoned coal reclamation programs. This $184.2 mil-
lion reduction flies in the face of the comprehensive restructuring of the AML pro-
gram that was passed by Congress in 2006, following over 10 years of Congressional
debate and hard fought compromise among the affected parties. In addition to the
elimination of funding for certified states and tribes, OSM is also proposing to re-
form the distribution process for the remaining reclamation funding to allocate
available resources to the highest priority coal AML sites through a competitive
grant program, whereby an Advisory Council will review and rank AML sites each
year. While we have not seen the details of the proposal, which will require adjust-
ments to SMCRA, it will clearly undermine the delicate balance of interests and ob-
jectives achieved by the 2006 Amendments. It is also inconsistent with many of the
goals and objectives articulated by the Administration concerning both jobs and en-
vironmental protection, particularly stream quality. We urge the Congress to reject
this unjustified proposal, delete it from the budget and restore the full mandatory
funding amount of $498 million. A resolution adopted by IMCC concerning these
matters is attached. We also endorse the testimony of the National Association of
Abandoned Mine Land Programs (NAAMLP) which goes into greater detail regard-
ing the implications of OSM’s legislative proposal for the states.

We also urge Congress to approve continued funding for the AML emergency pro-
gram. In a continuing effort to ignore congressional direction, OSM’s budget would
completely eliminate funding for state-run emergency programs and also for federal
emergency projects (in those states that do not administer their own emergency pro-
grams). When combined with the great uncertainty about the availability of remain-
ing carryover funds, it appears that the program has been decimated. Funding the
OSM emergency program should be a top priority for OSM’s discretionary spending.
This funding has allowed the states and OSM to address the unanticipated AML
emergencies that inevitably occur each year. In states that have federally-operated
emergency programs, the state AML programs are not structured or staffed to move
quickly to address these dangers and safeguard the coalfield citizens whose lives
and property are threatened by these unforeseen and often debilitating events. And
for minimum program states, emergency funding is critical to preserve the limited
resources available to them under the current funding formula. We therefore re-
quest that Congress restore funding for the AML emergency program in OSM’s FY
2012 budget.

One of the more effective mechanisms for accomplishing AML restoration work is
through leveraging or matching other grant programs, such as EPA’s 319 program.
Until FY 2009, language was always included in OSM’s appropriation that encour-
aged the use of these types of matching funds, particularly for the purpose of envi-
ronmental restoration related to treatment or abatement of AMD from abandoned
mines. This is a perennial, and often expensive, problem, especially in Appalachia.
IMCC therefore requests the Committee to once again include language in the FY
2012 appropriations bill that would allow the use of AML funds for any required
non-Federal share of the cost of projects by the Federal government for AMD treat-
ment or abatement.

We also urge the Committee to support funding for OSM’s training program, in-
cluding moneys for state travel. These programs are central to the effective imple-
mentation of state regulatory programs as they provide necessary training and con-
tinuing education for state agency personnel. In this regard, it should be noted that
the states provide nearly half of the instructors for OSM’s training course and,
through IMCC, sponsor and staff benchmarking workshops on key regulatory pro-
gram topics. IMCC also urges the Committee to support funding for TIPS, a pro-
gram that directly benefits the states by providing critical technical assistance. Fi-
nally, we support funding for the Watershed Cooperative Agreements in the amount
of $1.55 million.

Attached to our testimony today is a list of questions concerning OSM’s budget
that we request be included in the record for the hearing. The questions go into fur-
ther detail concerning several aspects of the budget that we believe should be an-
swered before Congress approves funding for the agency or considers advancing the
legislative proposals contained in the budget. Also attached to our testimony is a
copy of comments recently submitted to OSM concerning the agency’s most recent
oversight directives, which we also request be included in the record for this hear-
ing. Those comments explain in greater depth the states’ concerns with OSM’s en-
hanced oversight initiative, especially as it impacts the exclusive jurisdiction of the
states under SMCRA.
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Thank you for the opportunity to present this statement. I would be happy to an-
swer any questions you may have or provide additional information to the Sub-
committee.

Questions re OSM’s Proposed FY 2012 Budget

1. What does OSM plan to do with the additional $3.8 million that has been
budgeted for “enhanced federal oversight of state regulatory programs”? How
much of this will be designated for the ongoing development of the stream
protection rule and accompanying EIS? What portion of this money is actu-
ally a re-designation of FTEs from the federally-managed AML programs to
Title V program oversight?

2. How do you justify an increase in money for federal oversight while decreas-
ing money for state Title V grants? What is the demonstrated need for an
additional 25 FTEs to perform federal oversight of state programs? Will this
not simply lead to duplication of effort, second-guessing of state decision-
making, undermining of state primacy and wasted resources? If OSM needs
additional resources to implement the anticipated stream protection rule,
what about the states, who are responsible for implementing the rule
through permit issuance, inspection and enforcement? Will OSM be attempt-
ing to recoup any of this discretionary funding for oversight via permit fees
of its own? How will OSM allocate the reduced amount of funding to the
states under its proposed reduction of $11 million for state Title V grants?
To what extent will OSM continue to support technical training and tech-
nical support programs for the states, especially for things such as mine
mapping, software enhancements and travel?

3. If pressed by Congress, how expeditiously does OSM intend to push the
states to recover more of their regulatory costs from the coal industry
through user fees? Has OSM undertaken a full analysis of the administrative
and rulemaking complexities inherent in such an undertaking?

4. OSM’s newest AML legislative proposal (to eliminate payments to certified
states and tribes and to utilize a competitive bidding process for the alloca-
tion of remaining AML reclamation funds for non-certified states) is the third
time that the agency has put forth potential legislative adjustments to the
2006 amendments to SMCRA in its proposed budgets. To date, no legislative
proposal has been drafted that we are aware, much less shared with the
states, tribes or Congress. When can we expect to see a draft of this most
recent legislative proposal? At this point, there are many more questions
than answers about how this process will work. (See attached list) Do you
intend to seek input from the states and tribes during the early drafting
stages, especially given the role that the states and tribes will play in the
bidding/selection process and the significant impact this will have on current
program administration? What is the basis for OSM’s proposal to essentially
upend the carefully crafted legislative resolution related to future AML pro-
gram funding and AML reclamation work approved by Congress in 2006?
Has OSM thought and worked through the implications for AML program
man?vgement and administration that would result from its legislative pro-
posal?

5. Why has OSM chosen to advocate for a hardrock AML reclamation fee to be
collected by OSM but not distributed by OSM? Why bring another federal
agency (BLM) into the mix when OSM has the greater expertise in this area?

Specific Questions re Cost Recovery/User Fees

As it did last year, OSM has once again requested an amount of $60 million for
state Title V regulatory program grants in FY 2012, which reflects an $11 million
decrease. And while OSM does not dispute that the states are in need of an amount
far greater than this, the agency has suggested once again that the states should
be able to make up the difference between what OSM has budgeted and what states
actually need by increasing cost recovery fees for services to the coal industry. What
exactly will it take to accomplish this task?

Assuming the states take on this task, will amendments to their regulatory pro-
grams be required?

How long, in general, does it take OSM to approve a state program amendment?

It is my understanding that the state of Alabama submitted a program amend-
ment to OSM last year to raise current permit fees and authorize new, additional
fees but to date OSM has still not approved these amendments, resulting in lost fees
of over $50,000 to the state. If OSM is unable to approve requested state program
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amendments for permit fee increases at this time, how does the agency expect to
hanq)le mandated permit increases for all of the primacy states within a single fiscal
year?

If OSM is not expecting to pursue this initiative in fiscal year 2012, why include
such a proposal in the budget until OSM has worked out all of the details with the
states in the first instance?

Speaking of which, what types of complexities is OSM anticipating with its pro-
posal at the state level? Many of the states have already indicated to OSM that it
will be next to impossible to advance a fee increase proposal given the political and
fiscal climate they are facing.

OSM’s solution seems to be that the agency will propose a rule to require states
to increase permit fees nationwide. Won't this still require state program amend-
ments to effectuate the federal rule, as with all of OSM’s rules? How does OSM en-
vision accomplishing this if the states are unable to do it on their own?

Even if a federal rulemaking requiring permit fee increase nationwide were to
succeed, how does OSM envision assuring that these fees are returned to the states?
Will OSM retain a portion of these fees for administrative purposes?

Specific Questions re Federal Program Increases

At a hearing before the House Interior Subcommittee on March 10 regarding the
agency’s budget, OSM Director Pizarchik stated, in response to a question from the
Chairman about how he would characterize the permitting process for mining in the
United States, that permitting is primarily a state responsibility under SCMRA and
that OSM provides technical assistance to the states. In OSM’s written testimony,
the agency also notes that the states permit and regulate 97 percent of the Nation’s
coal production and that OSM provides technical assistance, funding, training and
technical tools to the states to support their programs. And yet OSM proposes in
its budget to cut funding to the states by $11 million while increasing OSM’s own
federal operations budget by nearly $4 million and 25 FTEs. How does OSM rec-
oncile these seemingly contradictory positions?

Director Pizarchik also spoke about the various permitting enhancements that
OSM and other federal agencies hope to accomplish pursuant to the 2009 MOU be-
tween Interior, EPA and the Corps. While supposedly focused on Appalachia, this
effort is clearly aimed at all of the states based on recent actions taken by OSM,
EPA and others. Assuming OSM succeeds in developing these national permitting
enhancements, who is responsible for implementing them?

Mr. Pizarchik also noted in his statement, and in his recent testimony, that OSM
needs additional resources to implement a new “strategic direction” growing out of
the 2009 MOU, which will include enhanced oversight, stream protections, coordi-
nated permitting, and increased transparency. Again, assuming a new stream pro-
tection rule is put in place, who will be responsible for implementing the rule and
issuing permits? Who will be responsible for assuring that permitting is indeed bet-
ter coordinated?

OSM’s budget justification document points out in more detail why it believes ad-
ditional federal resources will be needed based on its recent federal oversight ac-
tions during FY 2010, which included increased federal inspections and special over-
sight studies on approximate original contour and bond adequacy. Was OSM not in
fact able to accomplish this enhanced oversight with its current resources? If not,
where were resources found wanting? How much of the strain on the agency’s re-
sources was actually due to the stream protection rulemaking and EIS process?

What is the justification for OSM’s enhanced oversight initiatives and hence its
federal program increase? The states have been requesting opportunities to meet
with OSM and Interior management to better understand the basis for these actions
since last January but still do not have definitive answers. In light of recent annual
oversight reports over the past five years which demonstrate high levels of state
performance, what is the basis for these new initiatives?

Something has to give here—no doubt. There is only so much money that we can
make available for the surface mining program under SMCRA. Both Congress and
the courts have made it clear that the states are to exercise exclusive jurisdiction
for the regulation of surface coal mining operations pursuant to the primacy regime
under the law. It begs the questions of whether OSM has made the case for moving
away from supporting the states and instead beefing up the federal program. Unless
the agency can come up with a better, more detailed justification for this realign-
ment of resources, how can Congress support its budget proposal?

Specific Questions re Stream Protection Rule

During OSM Director Pizarchik’s testimony on March 10 before the House Inte-
rior Appropriations Subcommittee, in response to a question from Rep. Moran re-



47

garding what OSM would do if restrictions on its funding were enacted as part of
the Continuing Resolution for FY 2011, Director Pizarchik stated that because OSM
would be unable to expend any of its funding on the development of the stream pro-
tection rule and EIS, pollution of streams would continue and OSM would not be
able to utilize the new science and the newest technologies that are now available
to protect streams. Aside from the question of whether this “new science” has in fact
been peer reviewed and proven, this response intimates that there is no one on the
front lines responsible for protecting streams and assuring the quality of our Na-
tion’s water. Does this imply that the states are not doing the job?

If OSM believes the states are not doing a good job, why have the states consist-
ently received positive annual reports indicating that they are effectively admin-
istering their programs? And again, assuming new requirements are put in place
based on new science, will it not be the states who are responsible for implementing
these requirements through the issuance of permits?

Does SMCRA allow mountaintop mining? Does SMCRA allow steep slope mining?
Were impacts to streams anticipated as a result of these authorized mining tech-
niques? Have states been complying with the law and OSM’s regulations as cur-
rently written? If these laws or rules are changed, does OSM have any reason to
doubt that the states will not enforce the laws as written? If the answer to all of
these questions is “yes”, why does OSM envision the need for enhanced oversight
and increased federal resources? Will it not in fact be the states that will require
enhanced resources to comply with any adjustments to current law, especially if ex-
panded monitoring, permitting and lab analyses are required?

Specific Questions re OSM Oversight Initiative

In response to a question by Rep. Hinchey at the March 10 budget hearing by
the House Interior Appropriations Subcommittee, OSM Director Pizarchik stated
that if OSM did not increase its oversight presence in the coalfields through in-
creased federal inspections, there could be more violations and citizen complaints in
the future. It appears that the basis for his position is the fact that there was an
increase in the number of Ten-Day Notices issued by OSM in FY 2010. Was there
not a 40% increase in the number of federal inspections over those conducted in FY
2009? Would that not, in and of itself, explain the increase in TDNs?

What percentage of federal inspections during FY 2010 resulted in the issuance
of TDNs when a state inspector did not accompany the federal inspector? Don’t
OSM’s regulations at 30 CFR 842.11(a)(1) mandate joint inspections when requested
by the state? Does OSM’s recent oversight directive (REG-8) acknowledge and incor-
porate this rule?

OSM has recently finalized a Ten-Day Notice directive (INE-35) that had pre-
viously been withdrawn in 2006 based on a decision by then Assistant Secretary of
the Interior Rebecca Watson. The basis for terminating the previous directive was
several court decisions that clarified the respective roles of state and federal govern-
ments pursuant to the primacy regime contained in SMCRA. The Secretary’s deci-
sion also focused on the inappropriate and unauthorized use of Ten-Day Notices
under SMCRA to second-guess state permitting decisions. OSM’s new TDN directive
flies in the face of both this Secretarial decision and federal court decisions. Does
OSM have a new Secretarial decision on this matter? If not, how can its recent ac-
tion overrule this prior decision? Has the Solicitor’s office weighed in on this matter?
If so, does OSM have an opinion supporting the agency’s new TDN directive? Will
OSM provide that to the Committee?

In light of limited funding for the implementation of SMCRA, how does OSM jus-
tify the state and federal expenses that will necessarily follow from reviewing and
second-guessing state permitting decisions? States have complained that responding
to a single OSM TDN, especially with respect to state permitting decisions, can re-
quire the investment of 2—3 FTE’s for upwards of a week. How do you justify this?

Questions and Concerns re the AML Legislative Proposal
in OSM’s FY 2012 Budget

The Proposed Competitive Allocation Process

e What is the potential for this new review and ranking process to reduce ex-
penditures and increase efficiency without being counter-productive? Will it
introduce an additional level of bureaucracy and result in more time being
spent formulating proposals and less on actual AML reclamation? The present
funding formula, while not perfect, at least provides some direction on which
to base long term strategic planning and efficient use of available funds. The
closest analogy to what OSM is proposing by way of its competitive allocation
process is the way BLM and the Forest Service currently allocate their AML
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funds through competitive proposals to various state offices and regions. Be-
cause of the uncertainties of funding, neither agency has been able to develop
significant in-house expertise, but instead often rely on SMCRA-funded states
like MT, NM, UT and CO to do a good portion of their AML work. Why would
OSM want to duplicate a system that has proven problematic for other agen-
cies?

e Who would be the “other parties” potentially bidding on AML grant funds?
Would this include federal agencies such as BLM, FS, NPS, etc? If so, in
many cases, those agencies already rely on the states to conduct their rec-
lamation work and also determine priorities based on state input or guidance.
What do the state project managers and inspectors do if a state does not win
a competitive bid for AML funds? How does a state gear up if it receives fund-
ing for more projects than it can handle with present staffing? Each state and
tribe has different grant cycles. Unless all are brought into one uniform cycle,
how will everyone compete for the same dollars? In this regard, how can the
competitive allocation process and the use of the Advisory Council be more
efficient and simple than what we already have in place?

e How long will OSM fund a state’s/tribe’s administrative costs if it does not
successfully compete for a construction grant, even though the state/tribe has
eligible high priority projects on AMLIS? How will OSM calculate administra-
tive grant funding levels, especially since salaries and benefits for AML
project managers and inspectors predominantly derive from construction
funds? Would funding cover current staffing levels? If not, how will OSM de-
termine the funding criteria for administrative program grants?

e How do the states and tribes handle emergency projects under the legislative
proposal? Must these projects undergo review by the Advisory Council? Will
there be special, expedited procedures? If a state/tribe has to cut back on
staff, how does it manage emergencies when they arise? If emergency pro-
grams do compete for AML funds, considerable time and effort could be spent
preparing these projects for review by the Advisory Council rather than abat-
ing the immediate hazard. Again, how can we be assured that emergencies
will be addressed expeditiously?

e What ranking criteria will be used to determine the priority of submitted
AML project grant requests? The number of people potentially affected? The
current priority ranking on AMLIS? How would the Council determine wheth-
er a burning gob pile near a city presents a greater hazard than a surface
mine near a highway or an underground mine beneath a residential area?
Would the winning bid be the “most convincing” proposal? The one with the
most signatures on a petition? The one with the most influential legislative
delegation? Will AMLIS continue to serve as the primary mechanism for iden-
tifying sites and their priority status?

o If the current AML funding formula is scrapped, what amount will be paid
out to the non-certified AML states and tribes over the remainder of the pro-
gram? What does OSM mean by the term “remaining funds” in its proposal?
Is it only the AML fees yet to be collected? What happens to the historic
share balances in the Fund, including those that were supposed to be re-di-
rected to the Fund based on an equivalent amount of funding being paid to
certified states and tribes each year? Would the “remaining funds” include the
unappropriated/prior balance amounts that have not yet been paid out over
the seven-year installment period? What about the amounts due and owing
to certified states and tribes that were phased in during FY 2009—2011?

e Has anyone alleged or confirmed that the states/tribes are NOT already ad-
dressing the highest priority sites for reclamation within the context of the
current AML program structure under to the 2006 Amendments? Where have
the 2006 Amendments faltered in terms of high priority sites being addressed
as envisioned by Congress? What would remain unchanged in the 2006
Amendments under OSM’s proposal?

The Nature and Purpose of the Advisory Council

e Who would be on the AML Advisory Council and how could they collectively
have better decision-making knowledge about hazardous AML sites than the
state and tribal project managers and administrators who work with these
sites on a daily basis?

e What will be the criteria to serve on the Advisory Council? Will the Federal
Advisory Committee Act (FACA) requirements apply to the formation and de-
liberations of the Council? How long does OSM envision it will take to estab-
lish the Council and when will it become operational?
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Will the Advisory Council be providing recommendations to OSM or will OSM
make all final decisions? Will these decisions by appealable? If so, to who?
Does OSM envision needing to develop internal guidance for its own review
process? If so, how long will it potentially take from Advisory Council review
and recommendation to final OSM decision in order to complete the grant
process so a state can begin a project?

What degree of detail will be required in order to review and approve com-
petitive grant applications? Will the Council review each project? What type
of time constraints will be placed on their review?

Will the Advisory Council consider partial grants for projects that may exceed
the allocation for a single year? Would minimum program states be author-
ized to apply for a grant that would exceed $3 million?

Will grant applications be based on an individual project or will the grant be
based on a project year? How will cost overruns be handled?

Planning for AML Work

One of the greatest benefits of reauthorization under the 2006 Amendments
to SMCRA was the predictability of funding through the end of the AML pro-
gram. Because state and tribes were provided with hypothetical funding lev-
els from OSM (which to date have proven to be quite accurate), long-term
project planning, along with the establishment of appropriate staffing levels
and project assignments, could be made more accurately and efficiently. How
can states/tribes plan for future projects given the uncertainty associated with
having to annually bid for AML funds? NEPA compliance issues alone can
take years of planning. One state recently asked its State Historic Preserva-
tion Office for initial consultation regarding project sites that may be re-
claimed over the next five years. This process will also have significant im-
pacts on those states that utilize multi-year construction contracts that are
paid for with annual AML grants.

State and tribal AML projects are often planned 18 months to two years in
advance of actually receiving construction funds, based on anticipated funding
under the 2006 Amendments. During that time, states and tribes are per-
forming environmental assessments, conducting archeology reviews, com-
pleting real estate work and doing NEPA analyses. There could be consider-
able effort and money wasted if a project does not get approved during the
competitive allocation process.

At what point does a State or Tribe seek approval from the advisory council?
Considerable investigation must take place prior to developing most projects,
whether they be acid mine drainage projects or health and safety projects.
How much time should be spent in design prior to proceeding to the Council?
How accurate must a cost estimate be prior to taking a project before the
Council? The greater the accuracy, the greater the design time expended, pos-
sibly for a project that will be rejected.

State and tribes often seek and obtain considerable matching funds from wa-
tershed groups, which take considerable lead time to acquire. It will be dif-
ficult to commit to partners if we don’t know what level of funding, if any,
will be made available.

Several states have committed significant amounts of money to waterline
projects across the coalfields. Local governmental entities have started de-
signs and applied for additional funds from other agencies to match AML
funds in order to make these projects a reality. Ending all AML funding for
these projects (assuming they are not considered “high priority”) could have
significant consequences for local communities. Our understanding is that
these projects were excluded under the 2006 Amendments from the priority
scheme contained in section 403(a) of SMCRA.

Does OSM’s proposal allow acid mine drainage (AMD) projects to be under-
taken? Can these be designated as high priority? (Our understanding is that
those AMD projects undertaken pursuant to the “AMD set-aside program” are
not subject to the priority scheme under Section 403(a) and that those AMD
projects done “in conjunction with” a priority 1 or 2 project are considered
“high priority”.) How do states handle ongoing engineering, operating and
maintenance costs for existing AMD treatment systems? As the Administra-
tion works diligently to develop a new rule to protect stream nationwide, why
would it advance a proposal to essentially halt the cleanup of streams funded
by the AML program?
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Overarching Concerns

e Given the original design of SMCRA by its framers with regard to the alloca-
tion of AML funds to those states who first agree to implement Title V regu-
latory programs for active mining operations, to what extent can we expect
that states will continue to implement and fund their Title V programs if
Title IV funding is drastically cut or eliminated under the proposal? Further-
more, since states and tribes will not know what level of staffing to maintain
from year to year under the proposal, who would desire to work for a program
that is in a constant state of flux?

e The SMCRA 2006 Amendments were the result of roughly ten years of nego-
tiations, discussions, and debates in Congress. Since the legislative process to
enact these changes could take years, why didn’t OSM begin with the legisla-
tion and then follow with the budget proposal? Why weren’t the states/tribes
or the NAAMLP included in discussions that led to this budget proposal?

e As OSM develops the legislative proposal for a competitive bidding process,
the agency should consider the impacts on minimum programs and consider
maintaining the minimum allocation of $3 million for minimum program
states.

e What type of state AML plan amendments does OSM foresee as a result of
this new process?

Proposed Elimination of Funding for AML Emergencies

e While amendments to Title IV of SMCRA in 2006 (P.L. 109-432) adjusted
several provisions of the Act, no changes were made to OSM’s emergency
powers in Section 410. Quite to the contrary, Section 402(g)(1)(D)(2) states
that the Secretary shall ensure “strict compliance” with regard to the states’
and tribes’ use of non-emergency grant funds for the priorities listed in Sec-
tion 403(a), none of which include emergencies. The funding for the emer-
gency program comes from the Secretary’s discretionary share, pursuant to
Section 402(g)(3) of the Act. This share currently stands at $416 million.
OSM'’s proposed elimination of funding for the emergency program will result
in the shift of approximately $20 million annually that will have to be ab-
sorbed by the states. This is money that cannot be spent on high priority
AML work (as required by SMCRA) and will require the realignment of state
AML program operations in terms of personnel, project design and develop-
ment, and construction capabilities. In most cases, depending on the nature
and extent of an emergency project, it could preclude a state’s ability to un-
dertake any other AML work during the grant year (and even following
years), especially for minimum program states. How does OSM envision
states and tribes being able to meet their statutory responsibility to address
high priority AML sites in light of the proposed elimination of federal funding
for AML emergencies? How does OSM reconcile this proposal with the inten-
tions of Congress expressed in the 2006 amendments to move more money out
of the AML Fund sooner to address the backlog of AML problems that con-
tinue to linger? If Congress were to approve the elimination of funding for
AML emergencies (which in our view would require an amendment of
SMCRA to accomplish, not just a stroke of the budget pen), what type of tran-
sition protocol does OSM envision putting in place to accomplish this signifi-
cant shift in responsibilities from the federal government to the states?

Proposed Elimination of Funding to Certified States and Tribes

e From what we can ascertain, OSM proposes to eliminate all payments to cer-
tified states and tribes—in lieu of funds; prior balance replacement funds; and
monies that are due and owing in FY 2018 and 2019 from the phase-in during
the past two fiscal years. Is this accurate? OSM says nothing of what the im-
pact will be on non-certified states as a result of eliminating these payments
to certified states and tribes—especially the equivalent payments that would
otherwise be made to the historic production share that directly relate to “in
lieu of” payments to certified states and tribes under section 411(h)(4). Pre-
viously, OSM has stated that “the amounts that would have been allocated
to certified states and tribes under section 402(g)(1) of SMCRA will be trans-
ferred to the historical production allocation on an annual bases to the ex-
tent that those states and tribes receive in lieu payments from the
Treasury (through the Secretary of the Interior) under section 402(i)
and 411(h)(2) of SMCRA.” By OSM’s own admission in its FY 2012 pro-
posed budget, this will amount to $1.2 billion over ten years. If the in lieu
payments are not made (as proposed), how can the transfer to historic produc-
tion occur? The result, of course, would be a drastic impact on the historic
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production allocation otherwise available to uncertified states. Will OSM ad-
dress this matter in its proposed legislation? If so, how?

OSM recognizes (as does the Interior Department) that a “legislative pro-
posal” will be required in support of its “assumption” in the FY 2012 budget
concerning the proposed end to mandatory payments to certified states and
tribes. More specifically, OSM states the following on page 138 of its Budget
Justification Document: “The budget proposes to terminate the unrestricted
payments to certified States and Tribes. Certified States and Tribes have al-
ready completed their coal reclamation projects [this is NOT true in all cases]
and now use their AML payments for general revenue [also NOT true—a ma-
jority of these moneys are targeted as either hardrock AML reclamation
projects or at impacts associated with coal development.] These payments
rarely contribute to the reclamation of abandoned coal mine lands [Congress
clarified in 2006 that they didn’t have to be]. Terminating these payments
will save the taxpayer $1.2 billion over the next decade.” The attempt by
OSM to develop a legislative proposal in both FY 2010 and FY 2011 never
materialized to the point that a formal proposal was ever shared with Con-
gress, much less the tribes or the states. OSM has a fiduciary duty to consult
with the Indian tribes regarding any proposed legislation that potentially im-
pacts them given the Interior Department’s trust responsibilities for Native
American communities. As a partner with the states in the reclamation of
abandoned mine lands, OSM should also share any proposal with the states.
Since we are uncertain exactly what OSM and Interior have in mind with re-
spect to the legislative proposal, especially given the language cited above, it
is essential that the states and tribes be brought into the legislative develop-
ment process as soon as possible. At least one draft proposal that we saw
went much further than simply eliminating payments to certified states and
tribes, and addressed such issues as: providing some baseline funding for cer-
tified states and tribes; immediately transferring unappropriated state and
tribal share balances for certified states and tribes into the historic coal pro-
duction account; ensuring that all future payments to certified states and
tribes are transferred to historic coal; clarifying the “adjacent to” provision in
Section 403(a); modifying the “in conjunction with” provision in Section
402(g)(7); clarifying how uncertified states may use the various types of AML
funds; and modifying the certification standards in section 411(a). Some of
these were encouraging; others were very troubling. How and when will OSM
bring the states and tribes into the legislative development process?

Has OSM considered the fiscal and programmatic impacts that could result
if the certified states and tribes, who no longer receive AML monies, choose
to return their Title V regulatory programs to OSM (especially given the se-
vere reductions being proposed for FY 2012 in Title V grants)?

Finally, how do the cuts in the Title IV program line up with the Administra-
tion’s other economic, fiscal and environmental objectives as articulated in the
economic stimulus plans and the jobs bills that have considered by Congress?
These objectives include environmental stewardship, cleaning up abandoned
mines (coal and noncoal) nationwide, creating green jobs, pumping dollars
into local communities, putting money to work on the ground in an expedi-
tious manner, sustainable development, infrastructure improvements, alter-
native energy projects, protecting public health and safety, and improving the
environment. It seems to us that there is a serious disconnect here and we
remain mystified as to how these laudable objectives and OSM’s budget pro-
posal can be reconciled.

Mr. LAMBORN. Thank you for your testimony, and now if we
could hear from our next witness, Mr. Lovett I believe? Thank you.

STATEMENT OF JOE LOVETT, DIRECTOR, APPALACHIAN
CENTER FOR THE ECONOMY AND THE ENVIRONMENT

Mr. LovETT. Thank you, and thank you for the opportunity to
testify here today. My name is Joe Lovett, and I am Executive Di-
rector of the Appalachian Center for the Economy and the Environ-
ment, a non-profit law and policy center located in West Virginia.
It is important for Congress to provide adequate for Federal agen-
cies like the Office of Surface Mining to enforce the laws designed
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to protect the people and the environment they depend on. Yet,
without adequate oversight from Congress, the Agencies will not do
their jobs. This is particularly true I think of OSM.

Since at least 2001, OSM has refused to enforce the Surface Min-
ing Act. The failure of OSM to carry out its duties has had dev-
astating impacts on Appalachia. Appalachian coal is cheap because
OSM ignores its duty to enforce SMCRA and it allows the coal in-
dustry to pass its costs onto its workers, communities, local and
state economies and the environment. The mining industry natu-
rally takes advantage of the Federal regulator’s failure to enforce
the law, and one of the worse consequences of OSM’s disregard for
the law is the prevalence of mountaintop removal mines in Central
Appalachian.

Mountaintop removal mines are large strip mines with attendant
valley fills, and they have already destroyed many hundreds of
miles of streams in my region. Valley fills are just large waste dis-
posal areas created when mining companies blow up mountains, so
in my region, mining companies are engaged every day in blowing
up the mountains in my region and filling the streams with the
waste that comes from the blowing the mountains up.

The coal-rich mountains of Central Appalachia are home to gen-
erations-old communities and contain beautiful hollows through
which thousands of pristine and ecologically rich mountain streams
flow. The forests in our region are the most diverse and productive,
temperate hardwood forests in the world. Yet, they are being laid
to waste by the mining industry. Though OSM is supposed to pro-
tect our environment and our communities, it is not doing so. Val-
ley fills are strongly associated with violations of water quality
standards and loss of stream uses.

EPA recently stated that increasing levels of conductivity that re-
sult from the valley fills have significant adverse effects on biologi-
cal communities in the streams. A recent EPA study found that
nine out of every 10 streams downstream from surface mining op-
erations are impaired and that they therefor violate the Clean
Water Act and also SMCRA. OSM’s waste of money appropriated
by Congress, as well as illustrated in its ongoing efforts to promul-
gate a new buffer zone rule, OSM promulgated the Stream Buffer
Zone Rule originally under President Reagan to carry out the Con-
gressional mandate to protect the hydrologic balance of waterways
in coal mining regions.

The need for strong oversight by Congress is made even clearer
because of the way OSM has handled the Stream Buffer Zone Rule
over the years, and unfortunately, these problems have continued
during the Obama Administration. Until 2008, the Buffer Zone
Rule Protected intermittent and perennial streams from incursions
by mining. However, the last Administration, the Bush Administra-
tion, rescinded the Reagan rule and replaced it with a rule that
provided really no protection for our streams. OSM is engaged in
an activity of replacing that rule yet again.

However, I think the Subcommittee has heard and there has
been other testimony that EPA is bungling its rulemaking. In fact,
the rulemaking has become a fiasco, and I agree very little with
Mr. Kitts, but I think we are in agreement that OSM’s current
rulemaking will lead to no good for anyone and in fact is a waste
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of money. The present Administration is in the process of promul-
gating this rule and is conducting an environmental impact study,
but I am not optimistic that it will actually accomplish anything.

OSM appears once again to be failing in its duty to enforce the
law or protect our streams. Indeed, only the U.S. EPA, one of the
three Federal agencies responsible for regulating mining, has taken
any meaningful action to protect our streams as OSM is supposed
to do. I hope this Committee will use the budget process to take
action, to compel OSM to enforce SMCRA rather than allow it to
continue squander money and time on a bungled rulemaking.
Thank you for your time.

[The prepared statement of Mr. Lovett follows:]

Statement of Joe Lovett, Executive Director,
Appalachian Center for the Economy and Environment

Introduction

Good morning. Thank you for the opportunity to testify today. My name is Joe
Lovett and I am the Executive Director of the Appalachian Center for the Economy
and the Environment, a non-profit law and policy center located in Lewisburg, West
Virginia. I am also a lawyer who has been attempting for over a decade to enforce
surface coal mining and other environmental laws that federal and state regulators
refuse to enforce in Appalachia.

From its inception in 2001, the Appalachian Center has been at the forefront of
the battle to end the abuses associated with the devastating method of coal mining
known as mountaintop removal. The Center serves low-income citizens, generations-
old communities, and local and grassroots groups of central Appalachia.

It is important for the Congress to provide adequate funding for federal agencies
like the Office of Surface Mining Reclamation and Enforcement (“OSM”) to enforce
the laws designed to protect people and the environment they depend upon from un-
acceptable harm caused by surface coal mining. Yet without adequate oversight
from Congress—and due to a lack of political will within agencies like OSM to do
their job—no amount of money will achieve the goals of Congress. Accordingly, real
oversight by Congress is needed to ensure OSM uses the money appropriated to the
agency to enforce the law and do its job to protect streams and mining communities.

Further, money provided by OSM to the state agencies in states in which the Cen-
ter works (West Virginia, Kentucky and Virginia) is too often spent not on pro-
tecting the environment and the communities in coal mining communities, but rath-
er on protecting coal operators from enforcement. For example, the cabinet secretary
of West Virginia’s Department of Environmental Protection, Randy Huffman, re-
cently sued the United States Environmental Protection Agency for trying to raise
the level of protection given to streams in the region. This action was taken to pro-
tect the coal industry from EPA and citizen enforcement of environmental laws, in-
cluding SMCRA. I would, therefore, suggest that State agencies that are unwilling
to enforce environmental laws should not continue to be provided with operating
funds from OSM.

In the abstract, the Surface Mining Control and Reclamation Act (“SMCRA”) is
an imperfect but useful law. Since at least 2001, however, the Office of Surface Min-
ing Reclamation and Enforcement has refused to enforce the Act. The failure of
OSM to carry out its duties has had devastating impacts on Appalachia. Appa-
lachian coal is “cheap” because OSM ignores its duty to enforce SMCRA and allows
the coal industry to pass its costs onto workers, communities, local and state econo-
mies, and the environment. The mining industry naturally takes advantage of fed-
eral regulators’ failure to enforce the law. One of the worst consequences of OSM’s
disregard for the law is the prevalence of mountaintop removal mines, large strip
mines with attendant valley fills that have already destroyed 2000 miles of streams
in my region.

The coal-rich mountains of central Appalachia are home to generations-old com-
munities and contain beautiful hollows through which thousands of pristine and eco-
logically rich mountain streams flow. Mountaintop removal mining carelessly lays
waste to our mountain environment and communities. The deforestation is not only
an ecological loss, but a permanent blow to a sustainable forest economy in a region
in desperate need of long-term economic development. Mountaintop removal has al-
ready transformed huge expanses of one of the oldest mountain ranges in the world
into a moonscape of barren plateaus and rubble.
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Mountaintop Removal Coal Mining

To show the need for strong oversight of OSM, I'd like to give the Subcommittee
some background on how devastating the particular mining practice of mountaintop
removal mining is in Appalachia and how little the OSM has done to try to protect
i)ur waters or local communities from these impacts, as they are required to do by
aw.

Disregarding human and environmental costs, mountaintop removal coal mining
as currently practiced in Appalachia eradicates forests, razes mountains, fills
streams and valleys, poisons air and water, and destroys local residents’ lives. Toxic
mine pollution contaminates streams and groundwater; hunting and fishing grounds
are destroyed. Because the large-scale deforestation integral to mountaintop re-
moval takes away natural flood protections, formerly manageable storms frequently
inundate and demolish downstream homes. The toll on coalfield communities is tre-
mendous, and for this reason, I joined with other citizen groups in my region to peti-
tion EPA to take account of the environmental injustice of this practice; other agen-
cies, including the OSM, also have the obligation to consider the human toll taken
by mountaintop removal on these communities. (See attachment 1.)

From 1985 to 2005 over 7000 valley fills were authorized in central Appalachia
for mountaintop removal and other strip mining operations. This has led to the de-
struction of over 1700 miles of Appalachian streams. Past, present, and future min-
ing in Appalachia may cumulatively impact 1.4 million acres. The destruction of
these nearly 1.5 million acres of forest is profound and permanent Mountaintop
mining causes “fundamental changes to the terrestrial environment,” and “signifi-
cantly affect[s] the landscape mosaic,” with post-mining conditions “drastically dif-
ferent” from pre-mining conditions.

Valley fills are strongly associated with violations of water quality standards and
loss of stream uses. EPA in its 404(c) veto of the Spruce No. 1 permit in West Vir-
ginia stated that increasing levels of conductivity have “significant adverse effects”
on biological communities in streams. EPA’s April 1, 2010 guidance on water pollu-
tion downstream from mountaintop removal sites further outlines significant water
quality impacts from surface mining operation. “A recent EPA study found that nine
out of every 10 streams downstream from surface mining operations were impaired
based on a genus-level assessment of aquatic life. Another federal study found ele-
vated levels of highly toxic and bioaccumulative selenium in streams downstream
from valley fills. These impairments are linked to contamination of surface water
supplies and resulting health concerns, as well as widespread impacts to stream life
in downstream rivers and streams. Further, the estimated scale of deforestation
from existing Appalachian surface mining operations is equivalent in size to the
state of Delaware. Appalachian deforestation has been linked to significant changes
in aquatic communities as well as to modified storm runoff regimes, accelerated
sediment and nutrient transport, reduced organic matter inputs, shifts in the
stream’s energy base, and altered thermal regimes. Such impacts have placed fur-
ther stresses on water quality and the ecological viability of watersheds. A 2008
seminal EPA study found that mountaintop removal mining is strongly related to
downstream biological impairment.

The Surface Mining Control and Reclamation Act makes clear that the Clean
Water Act and other applicable laws take supremacy over any provision in SMCRA:
“Nothing in this Act shall be construed as superseding, amending, modi-
fying, or repealing...the National Environmental Policy Act of 1969 (42
U.S.C. 4321-47), or any of the following Acts or with any rule or regulation
promulgated thereunder, including...(3) [the Clean Water Act], the State
laws enacted pursuant thereto, or other Federal laws relating to preserva-
tion of water quality.” 30 U.S.C. §1292. For the same reason, that same
Mining Act gives EPA the ability to refuse to concur in any proposed regu-

lation from OSM.

Despite all of these impacts, OSM is not enforcing SMCRA in the region. SMCRA
requires OSM and state agencies to prevent material damage to the hydrologic bal-
ance. Both science and common sense show that the hydrologic balance of our region
is being decimated mountaintop removal. Congress continues to direct funds to OSM
to enforce the SMCRA, but the agency does not carry out its duties to protect cen-
tral Appalachia. In fact, the environmental harm occurring in our region today
dwarfs the harm that was occurring when the Act was passed in 1977.

Environmental Impact Statement on Mountaintop Removal

Because of litigation that I brought in 1998, a programmatic Environmental Im-
pact Statement on mountaintop removal was performed by EPA, the Army Corps
of Engineers and OSM.
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The EIS concluded that mining could impact 244 terrestrial species, including, for
example, 1.2 billion individual salamanders, and that the loss of the genetic diver-
sity of these affected species “would have a disproportionately large impact on the
total aquatic genetic diversity of the nation.” The EIS also observed that valley fills
are strongly associated with violations of water quality standards for selenium, a
toxic metal that bioaccumulates in aquatic life. All 66 selenium violations identified
in the EIS were downstream from valley fills, and no other tested sites had sele-
nium violations.

OSM’s response to these devastating conclusions was to further weaken its en-
forcement of the Act in Appalachia.

In 2001 and 2002, the federal agencies responsible for regulating mountaintop re-
moval weakened the EIS and did not proceed with necessary scientific studies when
they realized that the science was showing that mountaintop removal could not be
practiced without devastating the environment and economy of our region. The
agencies simply halted the economic study that was crucial to the EIS when it be-
came apparent that the results were not what OSM wanted them to be.

In sum, the EIS was supposed to demonstrate the environmental and economic
impacts of large scale strip mining on Appalachia and propose ways to protect the
environment and mitigate the impacts of mining on the region. In spite of the fact
that the environmental studies that were performed all showed significant harm to
the environment, OSM guided the other agencies involved to make permits easier
for mining operators to receive. OSM ignored the science and turned the EIS on its
head.

Because of OSM’s role in this process, we still desperately need an adequate and
impartial EIS to be performed to demonstrate the far reaching impacts this form
of mining is having on the Appalachian region.

Stream Buffer Zone

One of the most important provisions of SMCRA requires that no mines be per-
mitted unless they prevent material damage to the hydrologic balance off site and
minimize disturbance on site. OSM promulgated the stream buffer zone rule under
President Reagan in 1983 to carry out the Congressional mandate to protect the hy-
drologic balance of waterways in the coal mining regions.

The need for strong oversight by Congress is made even clearer because of the
way OSM has handled the Stream Buffer Zone rule over the years—and unfortu-
nately, these problems have continued during the Obama Administration.

Until 2008, the buffer zone rule, 30 C.F.R. 816.57, stated that no land within 100
feet of a perennial stream or an intermittent stream may be disturbed by surface
mining unless the regulatory authority specifically authorizes surface mining activi-
ties closer to, or through, such a stream. The regulatory authority may authorize
such activities only upon finding that surface mining activities will not cause or con-
tribute to the violation of applicable State or Federal water quality standards, and
will not adversely affect the water quantity and quality or other environmental re-
sources of the stream. On its face, this rule prohibited valley fills in intermittent
and perennial streams and, in 1999, a federal judge in West Virginia agreed that
this is what the rule means. That decision was reversed on appeal for purely proce-
dural reasons—the Court of Appeals did not reach the merits.

To protect the coal industry, OSM utterly failed to enforce this law and instead
as a last minute give away to the coal industry, the previous administration
changed the Stream Buffer Zone rule to remove the “buffer” and expressly allow
coal companies to dump their wastes right into streams. It is absurd to allow, as
OSM has, more than 2000 miles of mountain streams to be permanently buried be-
neath mining waste and still claim to be protecting the hydrologic balance. Rather
than weakening the rule to accommodate the mining industry, a responsible agency
would force the industry to conform to the law. Yet the exact opposite has occurred.

The present administration has pledged to conduct and Environmental Impact
Statement on this regulation and to propose a revised rule, but I am not optimistic
that it will actually accomplish anything, despite the fact that OSM is spending sev-
eral million dollars on the study.

In 2009, it appeared that the Secretary of Interior and OSM might correct the
rules and start protecting streams again. In the spring of 2009, the Secretary of the
Interior asked a court to vacate the 2008 midnight rule, recognizing that it was un-
lawful and needed to be removed.

In June 11, 2009, the U.S. Army Corps of Engineers, the U.S. Environmental Pro-
tection Agency, and the U.S. Department of Interior issued a joint Memorandum of
Understanding to address the environmental impacts of surface mining in the Appa-
lachian states. In this Agreement, OSM and the other agencies recognized that:
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“The mountains of Appalachia possess unique biological diversity, forests,
and freshwater streams that historically have sustained rich and vibrant
American communities....[Surface mining] often stresses the natural envi-
ronment and impacts the health and welfare of surrounding human com-
munities. Streams once used for swimming, fishing, and drinking water
have been adversely impacted, and groundwater resources used for drink-
ing water have been contaminated. Some forest lands that sustain water
quality and habitat and contribute to the Appalachian way of life have been
fragmented or lost.” June 2009 MOU at 1.

The agencies jointly announced an interagency plan that said it was “designed to
significantly reduce the harmful environmental consequences of Appalachian surface
coal mining operations, while ensuring that future mining remains consistent with
federal law.” Id. As part of this plan, Interior specifically promised that OSM would
“issue guidance clarifying the application of the 1983 stream buffer zone provisions
to further reduce adverse stream impacts.” Id. at 3. This statement was widely in-
terpreted as a decision finally to start enforcing the 1983 rule, and finally start pro-
tecting Appalachian streams.

Unfortunately, OSM appears to be failing again in its duty to enforce the law or
protect streams. Indeed, only the U.S. EPA; of the three federal agencies responsible
for regulating mining in the region, has taken meaningful action to protect our
streams or help local communities avoid the environmental impacts of mountaintop
removal mining.

OSM’s proposed rulemaking to replace the buffer zone rule is shaping up to be
an expensive fiasco. Here is what has happened so far with OSM 1.

In November 2009, OSM issued an Advance Notice of Proposed Rulemaking in
November 2009 that included problematic statements about the 2008 rule and the
1983 stream buffer zone rule. Then, in April 2010, OSM published a Notice of Intent
to complete an environmental impact statement for its new rule. At the same time,
OSM also publicly announced that it had agreed to propose a new rule “in early
2011” and would finalize it “in mid-2012.” It also stated that “[als we move forward,
we are talking with citizen groups, conservationists, coal industry representatives,
state regulators, and others to seek their input in order to write a better rule that
will be more protective of streams affected by mining.”

In February, the draft environmental impact statement (“DEIS”) and OSM’s pro-
posed rule were both leaked to the public, although reports indicated the drafts may
have been leaked to industry earlier. OSM then stated publicly that there were sig-
nificant problems with the draft environmental impact statement in progress for the
new rule, and that information contained in the proposed draft was not credible.
Then, on March 31, 2011, OSM announced that was terminating the contract with
the company preparing the DEIS.

OSM'’s rulemaking appears to be in complete disarray, and OSM has yet to fully
disclose the reasons it has encountered these obstacles, how the draft of the DEIS
got leaked to industry and the press, how the draft already identified a preferred
alternative under NEPA when all of the work done to date has been discredited,
or why they waited so long to even acknowledge that it has encountered obstacles.
We currently do not know when the OSM will complete its work on the DEIS or
d}tl“aft 1iule, but it is already many months behind its promised deadlines for revising
the rule.

Meanwhile, mountaintop removal continues to devastate Appalachia and mining
permits continue to be issued by the states; OSM does nothing to prevent their
issuance. Both the leaked draft environmental impact statement and draft proposed
rule suggest that OSM’s process is not following important legal requirements and
will not fully protect streams.

The draft EIS is a useless document. It has a section on environmental impacts
that does not recognize the basic science showing the harm that occurs when mining
waste permanently buries American waterways. Both the environmental and eco-
nomic analysis are incomplete, inaccurate, and ignore the state of the art science
that other agencies, including EPA, are already using. A comparison between the
Spruce No. 1 Mine Veto, which includes an environmental analysis of just one mine,
reveals the inadequacies of OSM’s work. (See attachment 2.)

The draft EIS does not even reach the level of the 2003 draft programmatic EIS
or final 2005 EIS that the prior Administration issued. Apparently, OSM now recog-
nizes how problematic the draft EIS is and has ended the contract with its con-
tractor and distanced itself from the draft EIS. According to the Wall Street Journal
on March 31, 2011,: Interior Deputy Secretary David Hayes told a House Appropria-

1 http://www.osmre.gov/topic/StreamProtection/StreamProtectionOverview.shtm
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tions Subcommittee “that Interior was unhappy” with the work of the contractor
chosen to create the draft EIS.

The Appalachian region is historically one of the poorest in the nation, particu-
larly because the mining industry has cut jobs in order to increase its profit at the
expense of the environment and the law. The law requires protection of waters, and
policymakers need valid economic data to assist communities transition from man
economy based on mountaintop removal to less harmful forms of mining and a sus-
tainable economy. As a presidential candidate, Mr. Obama expressed “serious con-
cerns about the environmental implications” of mountaintop mining,” saying: “We
have to find more environmentally sound ways of mining coal than simply blowing
the tops off mountains.” It is time for OSM to help make the President’s commit-
ment a reality.

Cumulative Hydrologic Impacts

OSM is also charged with protecting the cumulative hydrological integrity of the
mining region. Again, OSM utterly fails to discharge its duty to assure that states
are performing adequate cumulative hydrological impact analyses as the Act re-
quires. For example, more than11.5 percent of the land area in the region encom-
passing eastern Kentucky, southern West Virginia, western Virginia, and areas of
eastern Tennessee is being impacted by mountaintop removal. As a result of this
destruction of headwater streams, mountaintop removal mines cumulatively dev-
astate aquatic ecosystem. Recent studies, peer-reviewed, support this conclusion.
(See attachment 3.) OSM has not attempted to analyze and minimize the environ-
mental harm of past, present, and reasonably foreseeable future surface mining op-
erations in the Appalachian. These impacts include total elimination of all aquatic
life in buried streams, negative impacts on the proper functioning of aquatic eco-
systems, including fisheries located downstream of mountaintop removal mining op-
erations, and impairment of the nutrient cycling function of headwater streams.

For example, in the Coal River watershed in West Virginia, existing and pending
surface mining permits cover 12.8 % of watershed. In the Laurel Creek watershed
Coal River, existing and pending surface mining permits cover 28.6 % of the water-
shed. Surface mining permit including valley fills cover 14.5% of first order streams
and 12 % of all streams in Coal River and surface mining permits including valley
fills cover 37.3% of first order streams in Laurel Creek and 27.9% of all streams.

The United States Fish and Wildlife Service recognize that mountaintop removal
mining results in forest loss and fragmentation that is significant not only within
the project area, but also regionally and nationally. In particular, the mines cause
a fundamental change in the environment from forestland to grassland habitat,
cause significant adverse impacts to the affected species, cause loss and/or reduced
quality of biodiversity, and cause loss of bird, invertebrate, amphibian, and mamma-
lian habitat.

When Congress passed the Surface Mining Act in 1977, it thought that it was en-
acting a law to protect the environment and citizens of the region. OSM has used
and has allowed the states to use the Act as a perverse tool to justify the very harm
that the Congress sought to prevent. The members of Congress who voted to pass
the Act in 1977 could not have imagined the cumulative destruction that would be
visited on our region by the complete failure of the regulators to enforce the Act.

Approximate Original Contour

Also at the heart of the Surface Mining Control and Reclamation Act is the re-
quirement that mining companies must restore surface mines to approximate origi-
nal contour, or AOC. If mines are restored to AOC, the disturbed area is smaller,
valley fills and stream impacts are reduced. The Act provides that approximate
original contour is the surface configuration achieved by backfilling and grading of
the mined area so that the reclaimed area closely resembles the general surface con-
figuration of the land prior to mining and blends into and complements the drainage
pattern of the surrounding terrain.

Remarkably, there are few, if any, large surface mines in Appalachia that comply
with this basic requirement. Instead, mining operators, with the acquiescence of
OSM, thumb their noses at the law and create monstrous valley fills and sawed off
mountains that more closely resemble the surface of the moon than our lush, green
hills. There is nothing even close to “approximate” about it.

Mountaintop removal mines are not required to restore the post mining site to
AOC. The Act sanctioned mountaintop removal mining, but only in very limited cir-
cumstances. The Act requires that all mines be restored to AOC unless the mining
company shows that it will restore the site to an industrial, commercial, agricul-
tural, residential, or public facility (including recreational facilities) use.



58

Almost no post-mining land in Appalachia is put to any of these uses. The post
mining land is in isolated mountain areas, the land is unstable for building and it
will no longer support native vegetation. There is no surface or groundwater avail-
able on the post mining sites because the mountain has been blown to bits. In short,
mountains and valleys have been changed dramatically in contour so that they re-
semble no surface configuration on Earth and the land is useless for future develop-
ment. Whether the mines are technically “mountaintop removal mines” or not (and
OSM has so bent the definition of “mountaintop removal” that not all mines that
have the affect of mountaintop removal mines are classified as such), almost all Ap-
palachian surface mines fit this description. OSM has not lifted a finger to stop this
complete abuse of the most important provision of the Act.

Higher and Better Use and Topsoil

The Act requires that all post mining sites be restored to conditions that are capa-
ble of supporting the uses they were capable of supporting before any mining or
higher or better uses. The Act also requires operators to save and replace the topsoil
found on the mining site.

Again, OSM’s record here is dismal. Our mountains have been reduced to
scrubland that will not support native hardwood tree species. Far from requiring a
higher or better use of that land, OSM has acquiesced to allowing operators to turn
the most productive temperate hardwood forests in the world into useless and un-
productive grasslands. One of the reasons for the sham reclamation practices that
are common practice on Appalachian surface mines is OSM’s failure to assure that
operators save and reuse the topsoil. Very few, if any operators, save the topsoil as
the law requires. Instead, they are permitted to use “topsoil substitutes” and dump
the irreplaceable topsoil into bottoms of valley fills, losing this valuable resource and
destroying streams in the process.

Economics

Mountaintop removal is also devastating the economy of the coal bearing regions
of Appalachia. In 1948, there were 125,669 coal mining jobs in West Virginia and
168,589,033 tons of coal mined. In 1978, there were still 62,982 coal mining jobs in
West Virginia with only 84,696,048 tons mined. By 2010, however, only 20,452 of
these jobs remained despite the fact that coal production had again risen to
144,017,758 tons mined.

So, although coal production today is roughly the same as it was sixty years ago,
coal mining jobs have decreased by approximately 80%. This job loss has been driv-
en not by environmental production or decreased production, but by coal operators
themselves who have replaced workers with machines and explosives. McDowell
County, which has produced more coal than any other county in West Virginia, is
now one of the poorest counties in the Nation. Far from being an economic asset
to communities, mountaintop removal devastates economies wherever it occurs.

Conclusion

I hope that that this Committee it will use the budget process to take action com-
pel OSM to discharge its duties. I hope that it will require OSM to follow the clear
science and the law. The absence of energetic oversight invariably leads to problems,
particularly with agencies, like OSM, that have close ties with the industries they
regulate. We saw this very same dynamic play out, with devastating consequences,
last year within another Department of the Interior agency, the Minerals Manage-
ment Service. The OSM situation is really no different.

Finally, I would like to take this opportunity to invite members of this Sub-
committee and the full Committee and its staff to travel to West Virginia to witness
the devastation caused by mountaintop removal to help you appreciate the incalcu-
lable harm that OSM’s failure to enforce the Act has done to our region. We would
be pleased to provide flyovers of mountaintop removal area and to arrange meetings
with community members whose lives and property are severely impacted by the
illegal mountaintop removal mines that OSM refuses to regulate.

Mr. LAMBORN. Well, thank you for your testimony and thank all
four of you for being here. We are going to start our first round of
questions, and there may be another Member or two join us if we
could make sure they know we are doing questions now. First, Mr.
Kitts, I would like to ask you something. You may have covered
some of this when I was out of the room, but I would like a little
more detail if possible in case you have already addressed it? Can
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you elaborate on what impact the Stream Buffer Zone Rule as an-
ticipated by OSM and the more stringent regulations contained
therein would have on industry, on the Appalachian communities
and on the U.S. economy?

Mr. KiTTs. The documents that I have seen that are drafts or
work documents generated by OSM and its contractors indicate
that the rules affecting any activities near streams, such as the de-
velopment of valley fields for surface mining of all types, not just
mountaintop mining, would be severely restricted. I understand
that an OSM official stood on a large surface mine in the Powder
River Basin and pointed out that if these regulations were passed,
that mining of about half of that reserve area would not be allowed
because they could not guarantee that they could reconstruct the
stream as it existed there even though it was essentially a dry
wash.

That is one component of the proposed Stream Protection Rule
that would impact mining across the entire country. It would have
especially devastating effects in Appalachia where any type of min-
ing operation must create space on which to operate whether it is
a surface mine or a deep mine or a processing plant or whatever.
The streams that we are talking about for the most part are simply
ephemeral or in some cases intermittent streams that are almost
ditches running up these steep hillsides. They are not flowing
streams where we are displacing people who like to fish or boat or
anything like that. These are very, very small streams, so it would
make mining in general in Appalachia extremely difficult.

Another provision of the proposed rule that is mentioned in the
draft EIS is that any effects on streams from underground mining,
the change of elevation of a streambed according to the draft EIS
would be considered something that was irreversible and thus
would not be allowed. That would eliminate long-wall mining,
which is the most productive means of mining in Northern Appa-
lachia, in Ohio and actually are the most productive mines in the
world, so this rule is far-reaching in its scope. We really, really
think that the estimate of job losses and production impacts is
vastly understated in this document that we have reviewed.

Mr. LAMBORN. Did the SMCRA Act ever contemplate the possi-
bility that there would be some valley fill, or is that a new develop-
ment that was not anticipated and needs to be addressed for the
first time?

Mr. KiTTs. Actually, in the statute itself, it says when placing a
valley fill that the designer must address the flow from springs,
seeps and natural water courses. Underdrains must be placed in
those fields so that water is discharged to provide for the long-term
stability of the valley fill. The Fourth Circuit Court in a decision
on February 13, 2009, clearly stated that SMCRA contemplated the
placement of valley fills in streams.

I was around in 1977 when the Act was passed, and the require-
ment to backfill high walls when surface mining and restore the
ground to its original contour and to place the excess spoil material
in engineered valley fills was a fundamental concept that all the
other environmental protections were based on, so it is ludicrous to
think that SMCRA could do all that it has done but not con-
template the creation of valley fills.
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Mr. LAMBORN. OK. Thank you for your answers, and before I
turn it over to the next questioner, are you all able to stay for an-
other round or two, if necessary, of questions? There aren’t a lot
of us here, so I don’t think each round will take a lot of time, but
we would appreciate that opportunity. OK. Thank you. Now I
would like recognize Representative Johnson from Ohio.

Mr. JOHNSON. Well, thank you, Mr. Chairman, and thank you
folks again for being with us today. Mr. Lambert, I understand
that your agency was one of several state agencies that are cooper-
ating agencies in the development of the draft environmental im-
pact statement for the OSM proposed stream protection rule. Did
OSM ever sit down with the states charged with implementing
SMCRA and ask their opinion whether such a comprehensive re-
write of the 2008 Stream Buffer Zone Rule was necessary?

Mr. LAMBERT. No, sir, they did not.

Mr. JOHNSON. In your opinion, has OSM provided those states
with a compelling reason to justify this rewrite of the rule?

Mr. LAMBERT. No, sir, they have not. Actually, in their oversight
report, they indicate that states are doing a commendable job in
applying their programs.

Mr. JoHNSON. OK. Mr. Lambert, also in your testimony you ex-
pressed concerns about recent changes to OSM oversight policies
that are at odds with SMCRA state primary structure. Does
SMCRA give OSM authority to veto state permits issued by the
state?

Mr. LAMBERT. No, sir, we believe it doesn’t.

Mr. JOHNSON. Have there been any legal challenges to their try-
ing to do so?

Mr. LAMBERT. I have been involved with the mine program in
Virginia for 20 years, and to my knowledge, no.

Mr. JoHNSON. OK. Mr. Kitts, can you briefly give an overview of
how your company ensures that water flows are protected in the
instances where you engage in surface mining?

Mr. KiTTs. Yes. We follow a very detailed mine development
plant, a water management plan. We provide for sediment control
and drainage management before mining starts. We conduct min-
ing based on the geology of the particular site. For instance, if
there are materials that might potentially create acid mine drain-
age, for instance, those materials are identified and specially han-
dled in the mining process, so as a result of all the built-in controls
over where materials go, where the water goes and so forth, we
have been able to successfully manage our mining operations to
avoid long-term water quality impacts.

Now, recently EPA has brought up issues about conductivity in
water, and OSM is apparently attempting to adopt many of those
theories into its program. Conductivity is just a measure of impact,
not of damage, so we think that is misguided and it has severely
impacted the industry, and it is something that OSM should cer-
tainly stay away from in any regulation changes that it anticipates.

Mr. JoHNSON. OK. It is my understanding that you participated
or your company participated in the 2008 rewrite of the Stream
Buffer Zone Rule, do I have that correct?

Mr. KiTTS. Yes.
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Mr. JOHNSON. Can you give us some idea of what your experi-
ence was with that process?

Mr. KiTTs. Well, me, personally, I was involved in the litigation
Bragg v. Robertson where the opponents of mining, specifically
Arch’s Spruce Mine, claimed that valley fills were a violation of the
Stream Buffer Zone Rule, so despite to me the clear reading of
SMCRA that valley fills are anticipated, the ambiguity in the regu-
lations led the industry to propose that this needs to be fixed. We
don’t need to be in court every time we apply for a surface mining
permits, so the process was begun by OSM to clarify the rule, pro-
vide protections. I think they accomplished that.

Not only did they define when activities could be done in
streams, but it also required alternatives analysis of what can we
do other than impact streams, and it required a minimization anal-
ysis to say that if we have to be in a stream, then we have to put
in the fewest, smallest fills that allow us to conduct our mining ac-
tivity, so again we participated in terms of comments in working
with the state agencies to try to push that in that direction.

After it was adopted, my company encouraged the State of
Kentucky and the various entities, stakeholders there in advance
of OSM actually implementing the 2008 rule to develop their own
fill minimization and AOC policy, which they did by sitting down
with the environmental groups, the regulators, including OSM, the
?t%te agencies and the industry, and that worked out very success-
ully.

Mr. JOHNSON. I have some additional questions, but I will wait
until the next round. Mr. Chairman, I yield back.

Mr. LAMBORN. OK. Thank you. At this point, we will start a sec-
ond round of questions, and for Ms. Pineda or Mr. Lambert, how
would your state be affected if this rule as proposed goes into effect
and it has the result that many of us are concerned about, namely
that jobs would be lost in the coal mining industry, production
would go down and prices would go up? What would be the eco-
nomic impact within your state if that happens?

Mr. LAMBERT. Yes, sir. Actually, it was made known that Vir-
ginia is a cooperating agency participating in commenting on the
chapters of the rule, and some of our comments were directed di-
rectly toward the economic impact on the state or the Common-
wealth of Virginia, and we estimated that could be up to as many
as 3,000 coal jobs. In addition, we used a multiplier of either a
three or a four of value attached to those direct jobs which could
mean upward of 7,000, 8,000 jobs entirely.

Coal production would drop. From our state of this past year, we
produced 21 million tons of coal. It could drop to somewhere be-
tween 15 and 16 million tons of coal if that rule was to be imple-
mented as proposed. In addition to just the jobs loss, the tax rev-
enue base for the counties would be reduced significantly, which
most of our counties depend on that as a major source of their tax
revenue, so the economic impact to Virginia would be significant.

Mr. LAMBORN. Ms. Pineda?

Ms. PINEDA. Thank you. Colorado is not one of the cooperating
agencies on the EIS, and so I haven’t fully reviewed the economic
impact, but there are significant coal jobs in Colorado, so there
would be the similar kind of impact that you see in West Virginia
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or Virginia and the Appalachian states, so I can certainly get back
to the Subcommittee on specifically what that impact would look
like.

Mr. LAMBORN. I would certainly appreciate that. Thank you.

Ms. PINEDA. OK.

Mr. LAMBORN. And, Mr. Kitts, looking at the macro level, the na-
tional level, if production goes down, what does that do to the cost
of electricity and other kinds of economic impacts in America?

Mr. KiTTs. The ability to produce dependable, low-cost electricity
in this country I think it something that has helped us build the
strength that we enjoy, the middle class, for instance, based on
manufacturing jobs that again are dependent on low-cost elec-
tricity. There was a new plant, brought something like 400 new
jobs to Louisville, Kentucky, and the owners specifically stated it
was because of the electricity cost based on coal-fired electricity.

If you do such a misguided change to the regulations, regulations
that have worked well over 30 years, and have been implemented
on a state-by-state basis, if you change all that up, try to stand-
ardize and such, take the authority and the funding away from the
states and then try to make SMCRA essentially mimic the Clean
Water Act in all the efforts that are being made under it to restrict
mining, the impact to the overall economy in this country could be
extremely damaging.

I mean, there are job losses, the increase in electricity prices, the
disruption of the transportation system, for instance. If you say
that we are going to lose Appalachian production and Appalachian
jobs, but coal could be moved in from out west, our infrastructure
1s just simply not up to the task. They are shipping what coal can
be shipped out of the Powder River Basin right now, so to say that
we will make up the deficit with coal from elsewhere I don’t think
is a reasonable proposition, so it could have basically a trickle ef-
fect throughout the entire economy, and none of it that I see would
be good.

Mr. LAMBORN. OK. Thank you very much. At this point, I would
like to yield to the Ranking Member for up to five minutes. Thank
you.

Mr. HoLT. Thanks. Mr. Lovett, I would like to ask several ques-
tions. Let me just state them now and ask you to address them.
First of all, are you familiar with the EPA study that found that
water quality in nine out of every 10 streams downstream from
surface mining operations is impaired? If you are familiar with it,
how serious is this effect in your judgment or in the judgment of
the water quality scientists?

Second, the restoration that takes place in Appalachian moun-
taintop mining is really of a different nature than what is done for
restoration and reclamation say in Powder River or other areas.
How many examples are there, how would you describe the suc-
cessful reclamation efforts in Appalachia, and is the Office struc-
tured and funded and so forth well enough to accomplish the kind
of restoration that is needed there?

The third has to do with the famous rulemaking, the midnight
rulemaking. That has come under a lot of criticism from the major-
ity Members today. Do you think that the 2008 change of the two-
decade-old rule was justified or does it need revisiting I guess is



63

the way I would describe it? If you could take all three of those,
and I am sorry. I have only given you two or three minutes to do
it.

Mr. LOVETT. That is fine, thank you. I will move quickly as I can.
I will move backwards from your questions. The first question
about the 2008 rule change, I think I heard Mr. Kitts just testify
that he helped or his company helped with that rule change, so you
can imagine that the people living near the mines weren’t very sat-
isfied with the rule change drafted by the Bush Administration and
coal industry lobbyists.

On the other hand, this rule change that OSM is proposing, as
much as I think it is not well-considered, is done by OSM. I give
it credit for that. It hasn’t involved the environmental community
in the rulemaking at all. The other thing I would say is what we
think should happen is that the Reagan rule, the original rule
should be restored, and that is what we asked OSM to do was just
to go back to the Reagan rule. Instead, OSM on its own took off
on this rulemaking without any input from the environmental com-
munity.

Mr. HoLT. So the short answer to that question is you thought
the two-decade-old rule was fine?

Mr. LOVETT. Yes.

Mr. HoLT. Didn’t need to be changed? OK. Got it. Thank you.

Mr. LOVETT. We thought that rule should not have been changed,
and especially with the rewrite by the coal industry it sounds like
from Mr. Kitts’ testimony.

Mr. HoLt. OK. Thanks.

Mr. LOVETT. In terms of familiarity with EPA studies and the
impairment levels, there is no question that all of the streams
below big valley fills are impaired. Now, Mr. Kitts testified cor-
rectly that valley fills were anticipated by SMCRA. They are, but
not valley fills of the size we are seeing today. There is a difference
between a valley fill in an ephemeral or a smaller stream and in
a perennial stream, and these valley fills have become so big, we
are now challenging one valley fill that is more than two miles
long, so it is filling a stream that is longer than two miles.

Those are the valley fills that we think are impermissible, and
there is no question that the fish populations, all of the aquatic life
populations beneath these filles are significantly impaired and
therefore violate the Clean Water Act and SMCRA. In terms of res-
toration and reclamation, Appalachian streams cannot be restored.
Even during the Bush Administration, the head of the Army Corps
of Engineers’ regulatory branch in Washington testified that he
had never seen a successful stream restoration project in Appa-
lachia. That is because our streams are fed by groundwater.

This area is coursing with water. It is not like the Powder River
basis. If you blow up the mountain, you destroy the source of the
streams, the groundwater, and there are no more streams. The
streams can’t be restored, haven’t been restored, and it is really a
fiction to think that they can be, and it is a fiction that the coal
industry uses to continue to get permits.

Mr. HoLT. That is useful testimony. Thank you very much.

Mr. LAMBORN. OK. Thank you. Representative Johnson?
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Mr. JOHNSON. Thank you, Mr. Chairman. I would like to ask just
a few quick questions, and I am not sure which of you needs to re-
spond. Have any of you been involved or been in contact with Polu
Kai, the contractor that was contracted to write the EIS?

Mr. LAMBERT. Yes, sir. I think I can answer that question for
you. As a cooperating agency, we were not allowed to contact the
contractor.

Mr. JOHNSON. OK. So do you have a perception or an opinion
about why the Office of Surface Mining wanted to end that rela-
tionship?

Mr. LAMBERT. Yes, sir. The opinion of Virginia would be that
they ended that relationship because of the false and misinforma-
tion contained in the chapters that were being released.

Mr. JOHNSON. And your assertion is that there is false and mis-
leading information in those chapters?

Mr. LAMBERT. Yes, sir. As a cooperating agency, we are certainly
of the opinion that there is some false and misleading information.
To carry that a step further, the numerous hours that Virginia
spent on providing comments on that document, most of our com-
ments were never even used or never showed up in that document.

Mr. JoHNSON. OK. Mr. Kitts, I would like to give you the remain-
der of my time, about three and a half minutes here, to respond
to the questions that the Ranking Member asked just a few min-
utes ago about surface mining.

Mr. KitTs. Yes. Thank you. If you get your information from
websites put up by anti-mining organizations, you might think that
Appalachia is being devastated, that it is being leveled. One of
those organizations had on its website that mountaintop mining
had caused flooding, that it kills hundreds of people and left thou-
sands homeless. That was completely false, but there is no way to
measure the accuracy of those statements unless you are on the
ground, and you can see what is happening, and what we see hap-
pening in Appalachia is well-managed, well-controlled mining of
the reserves that are left.

About 40 percent of the coal production from Appalachia comes
from surface mining jobs. Not all mountaintop removal jobs, but all
types of surface mining, which I guess is now defined as mountain-
top mining in steep terrain, so to come out and change a regulation
that would make such mining nearly impossible if you can’t put in
fills, you can’t mine through these small, intermittent streams up
on the side of a mountain to do a contour mine because you can’t
prove that you will restore it back to exactly its pre-mining condi-
tion with the same type of insects living there and the same sub-
strate and so forth, then you are going to stop mining.

If the intent is to stop all impacts of mining, then the answer is
you stop mining, but mining by its definition has impacts. It has
impacts on the land. It has impacts on the water. The conductivity
issue with the change in insect populations. That is considered im-
pairment, a reasonable person would not say that is the reason to
abandon the fundamental industry that supports the economy in
Appalachia, the fact that you may not have a certain genus of May
Fly, but it is replaced by a different insect that provides the down-
stream services that the aquatic ecosystem requires.
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There is research being done by others than EPA that indicates
that is the case.

Mr. JOHNSON. I want to ask one final question before I finish
here. It seems to me that there really is a very overt attempt to
basically stop mining in America and so seriously restrict our abil-
ity to go after the natural resources that will move our energy foot-
print forward that is being collaborated by and bought into by this
Administration and the Department of the Interior and the OSM
and others. Is my perception valid in your opinion?

Mr. KirTs. That is my opinion. That is what I have seen. That
is what I derived from comments made. For instance, when the
June 2009 MOU was released, there was a press conference, and
the head of CEQ said that this was going to allow Appalachia to
move toward a sustainable green economy with green jobs, and
there were comments made at that time that people could be put
to work repairing the devastation left behind by surface mining. It
seems like there was no realization or acknowledgment whatsoever
that coal companies post bond on these mined areas. They have a
legal obligation to do the reclamation up to standards, and it is
measured over time, and if we fail to do that, we lose the bond, and
we lose the right to obtain future permits.

Mr. JoHNSON. OK. Thank you very much. Thank you for extend-
ing my time, Mr. Chairman. I yield back.

Mr. LAMBORN. OK. Thank you, and we will have one last and
final round, and I just have basically one question and that is for
you, Mr. Kitts. Do you believe that the process was flawed in how
the Obama Administration and Secretary Salazar quickly moved
from the existing 2008 rule to pursuing another rule with OSM?

Mr. KiTTs. Yes, I certainly do. The 2008 rule with its additional
provisions for fill minimization, approximate original contour and
alternatives analysis was never given a fair chance to be imple-
mented on the ground to see what environmental benefits that
would bring. That would level the playing field between the Appa-
lachian states, for instance, where West Virginia already had such
a plan in place. Of course, the Stream Buffer Zone Rule that ex-
isted from 1983 was somewhat in conflict with the statute itself,
so the desire was not to write a new law but to remove that ambi-
guity, so we think the 2008 rule accomplished that accomplished it
very well. Again, it was never given a chance to be put into place.

Mr. LAMBORN. What about the court decision? Was there a cav-
ing in to the other side as opposed to carrying out to a more normal
conclusion?

Mr. KirTs. There certainly was. The court decision in February
of 2009 basically said that valley fills were legal, and the Corps of
Engineers had the discretion that they should receive deference in
applying the Section 404 rules and so forth. It was at that time
that EPA specifically stepped up and said that we have not had
time to properly evaluate all these pending permits, so we want to
install essentially an extra legal process for doing permit reviews,
and as a result of that, there have been virtually no mining per-
mits, Section 404 permits specifically, issued in that time.

The regulatory program is all tied together, the Section 404 per-
mits, the SMCRA permits, or the EPA or the NPDES permits, so
the tentacles of this effort to stop, slow down, make mining so dif-
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ficult that it simply can’t be done is in all of those programs. It is
very difficult to get a water discharge permit now. It is almost im-
possible to get a Corps permit, so the SMCRA permit that is issued
right now is almost meaningless because it is sitting on the shelf.

Under the changes that are being proposed as per these draft
regulations and EIS, it would just essentially roll everything into
one, formalize it and make mining in Appalachia extremely dif-
ficult, extremely expensive, and probably, in many cases, not prac-
tical.

Mr. LAMBORN. OK. Thank you so much. At this point, I will see
if Representative Johnson has any final questions?

Mr. JOHNSON. I do. I do have a couple of final ones. In Director
Pizarchik’s testimony, he comments that state permitting actions
and inspection of mines are among the most important ways to
help ensure the law is being implemented and to protect society
and the environment. However, in their budget, the Department
proposes to decrease funding for these state activities by $11 mil-
lion. Can you explain to us how the state permitting and inspec-
tions process will be affected by this $11 million proposed cut? I am
not sure which one of you want to answer that. Probably, Mr. Lam-
bert?

Mr. LAMBERT. Yes, sir, I will be happy to take that question. You
asked me a question a minute ago if primacy had ever been chal-
lenged. What this additional oversight inspection rule would do, ac-
tually OSM would have the ability now to come in and challenge
the states’ permitting processes thereby the states have that pri-
macy right, right now, to review and approve mining permits, and
we are certainly concerned about states’ primacy if that happens.

Also, we are concerned about the additional oversight inspections
that they would be doing in addition permit decisions. Additional
inspections on the ground without state inspectors who have the
knowledge of the permitted area, who has the knowledge of the
permitted area, who has the knowledge of the program would cer-
tainly put OSM in a position of second guessing and additional re-
sources that we would have to expend to go out and take care of
perceived or violations that will be discovered by OSM, so the addi-
tional resources, second-guessing our permit decisions, we can see
the states’ programs suffering from those issues.

Mr. JOHNSON. And this reduction in budget authorization, fund-
ing authorization of $11 million, that only serves to exasperate that
situation, right?

Mr. LAMBERT. You are correct. That would only increase the re-
ductions that we would have to take in our state program to absorb
that cut.

Mr. JOHNSON. OK. Let’s see. From a state perspective, Mr. Lam-
bert, what are your thoughts on OSM no longer conducting emer-
gency abandoned line mine reclamation projects and the closing of
OSM state emergency offices? Do the states have adequate re-
sources in existing grants to carry out these functions on their own,
or will we see a decrease in abandoned land mine reclamation
projects?

Mr. LAMBERT. For Virginia, we do not have the resources to ab-
sorb the emergency program. We are operating on a limited staff
at this point with a limited amount of money to reclaim only the
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Priority 1 and Priority 2 sites that you heard talked about from Di-
rector Pizarchik this morning. If you add in having to take the
emergency program, then those resources that were dedicated to
the Priority 1’s and Priority 2’s, which is public health and safety,
we would no longer be able to do those and have to focus only on
the emergency program. In addition, if we go to the competitive bid
process like is being proposed, there is no way we could plan a
budget from year to year even to do Priority 1 and Priority 2
projects.

Mr. JOHNSON. Yes.

Mr. LAMBERT. We would be tied up in a competitive bid process
pitting Virginia, Kentucky, all the other states against one another
on who is going to get any money for that particular year, and I
think Ms. Pineda could probably address that a little further than
I could since she is directly related to the AML program.

Ms. PINEDA. Yes. Thank you. Yes, it would be a hardship, par-
ticularly the emergency program on minimum program states that
only get between like $2 and $3 million a year. It is specifically a
hardship on them, and then in addition, OSM still has some of the
regulatory authority to declare emergencies, so on one hand, they
are going to cut the funding, but on the other hand, they still want
to have some say in whether or not a site is an emergency and
whether or not states can do that work, so that certainly is an
issue.

As Butch said, Mr. Lambert noted the competitive process of
these grants is also problematic because it takes several years for
us to develop AML projects going through the NEPA process, going
through our public participation process and all the different com-
munities and identifying these high-priority projects, so going to a
competitive process year to year would certainly hamper our proc-
ess.

Mr. JOHNSON. Sure. I appreciate your answers. Real quickly, let
me close with saying this. I appreciate the testimony from all of
you, and I am disturbed because I hear creative double talk coming
from the Department and from the Administration. Out of one side
they scream protect the environment, protect the environment. Out
of the other side, they handcuff the states, reduce budgets and
hamper your ability to respond to cleanup activities, and then they
want to use those as justification for further regulatory outreach,
over-reach. It is just kind of sad. Thank you, and, Mr. Chairman,
I yield.

Mr. LAMBORN. OK. Thank you. That concludes our questions. I
want to thank each of you for being here and for your time and for
your testimony. Members of the Subcommittee may have additional
questions for the record, and I would ask that you would respond
to these in writing should you receive these, and as a matter of
final business, I have a letter here dated February 27 of this year
from the Western Governors Association to Secretary Salazar de-
tailing concerns about the proposed rulemaking process, and I
would ask that it be entered into the record without objection. So
ordered. Thank you for being here, and this hearing is concluded.

[Whereupon, at 12:11 p.m., the Subcommittee was adjourned.]

[Additional material submitted for the record follows:]
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[A letter submitted for the record by the Alabama Surface
Mining Commission, Indiana Department of Natural Resources,
Kentucky Department for Natural Resources, Railroad Commission
of Texas, Utah Division of Oil, Gas and Mining, Virginia Depart-
ment of Mines, Minerals and Energy, West Virginia Department of
Environmental Protection, and Wyoming Department of Environ-
mental Quality follows:]

November 23, 2010

The Honorable Joseph G. Pizarchik

Director

Office of Surface Mining, Reclamation and Enforcement
U.S. Department of the Interior

1951 Constitution Avenue, N.W.

Washington, DC 20240

Dear Director Pizarchik:

We are writing to you as cooperating agencies that are participating in the Office
of Surface Mining’s development of a draft Environmental Impact Statement (EIS)
to accompany a soon-to-be-proposed rule on stream protection. Our role as cooper-
ating agencies, as defined by the memoranda of understanding that each of us en-
tered into with your agency, is to review and comment on those Chapters of the
draft EIS that are made available to us (at present, Chapters 2 and 3). Based on
our participation to date, we have several serious concerns that we feel compelled
to bring to your attention for resolution.

Without rehashing our previously articulated concerns about the need and jus-
tification for both the proposed rule and the accompanying EIS, we must object to
the quality, completeness and accuracy of those portions of the draft EIS that we
have had the opportunity to review and comment on so far. As indicated in the de-
tailed comments we have submitted to date, there are sections of the draft EIS that
are often nonsensical and difficult to follow. Given that the draft EIS and proposed
rule are intended to be national in scope, we are also mystified by the paucity of
information and analysis for those areas of the country beyond central Appalachia
and the related tendency to simply expand the latter regional experience to the rest
of the country in an effort to appear complete and comprehensive. In many respects,
the draft EIS appears very much like a cut-and-paste exercise utilizing sometimes
unrelated pieces from existing documents in an attempt to create a novel approach
to the subject matter. The result so far has been a disjointed, unhelpful exercise
that will do little to support OSM’s rulemaking or survive legal challenges to the
rule or the EIS.

We also have serious concerns regarding the constrained timeframes under which
we have been operating to provide comments on these flawed documents. As we
have stated from the outset, and as members of Congress have also recently noted,
the ability to provide meaningful comments on OSM’s draft documents is extremely
difficult with only five working days to review the material, some of which is fairly
technical in nature. In order to comply with these deadlines, we have had to devote
considerable staff time to the preparation of our comments, generally to the exclu-
sion of other pressing business such as permit reviews. While we were prepared to
reallocate resources to review and comment on the draft EIS Chapters, additional
time would have allowed for a more efficient use of those resources and for the de-
velopment of more in depth comments.

There is also the matter of completeness of the draft Chapters that we have re-
viewed. In the case of both Chapters 2 and 3, there are several attachments, exhib-
its and studies that were not provided to us as part of that review. Some of these
are critical to a full and complete analysis of OSM’s discussion in the chapters. OSM
has developed a SharePoint site that will supposedly include many of the draft ma-
terials, but to date the site is either inoperable or incomplete.

As part of the EIS process with cooperating agencies, OSM committed itself to en-
gage in a reconciliation process whereby the agency would discuss the comments re-
ceived from the cooperating agencies, especially for purpose of the disposition of
those comments prior to submitting them to the contractor for inclusion in the final
draft. The first of those reconciliations (which was focused on Chapter 2) occurred
via conference call on October 14. The call involved little in the way of actual rec-
onciliation but amounted to more of an update on progress concerning the draft EIS.
There was talk about another reconciliation session, but to date this has not oc-
curred. There were also several agreements by OSM during the call to provide addi-
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tional documents to the states for their review, including a document indicating
which comments on Chapter 2 from cooperating agencies were accepted and passed
on to the contractor, as well as comments provided by OSM. OSM also agreed to
consider providing us a copy of a document indicating those comments that were
not accepted. To date, neither of these documents has been provided to us. And even
though a draft of Chapter 3 has now been distributed and comments have been pro-
vided to OSM, we are still awaiting a reconciliation session on this chapter. !

Frankly, in an effort to provide complete transparency and openness about the
disposition of our comments, we believe the best route is for OSM to share with us
revised versions of the Chapters as they are completed so that we can ascertain for
ourselves the degree to which our comments have been incorporated into the Chap-
ters and whether this was done accurately. We are therefore requesting that these
revised Chapters be provided to us as soon as practicable.

We understand that OSM is considering further adjustments to the time table for
review of additional Chapters of the draft EIS. We are hopeful that in doing so, the
agency will incorporate additional time for review by the cooperating agencies, espe-
cially given the size and complexity of Chapter 4 and the full draft EIS. Pushing
back the time for the completion of these drafts by OSM without additional time
being provided for review by the cooperating agencies would be wholly inappro-
priate. We request that you please provide us with these new time tables as soon
as possible so that we can begin our own internal planning.

You should know that, as we continue our work with OSM on the development
of the draft EIS, some of us may find it necessary to reconsider our continued par-
ticipation as cooperating agencies pursuant to the 30-day renegotiation/termination
provision in our MOUs. Under the NEPA guidance concerning the status of cooper-
ating agencies, some of the identified reasons for terminating that status include the
inability to participate throughout the preparation of the analysis and documenta-
tion as necessary to meet process milestones; the inability to assist in preparing por-
tions of the review and analysis and help resolve significant environmental issues
in a timely manner; or the inability to provide resources to support scheduling and
critical milestones. As is evident from much of the discussion above, these are some
of the very issues with which many of the cooperating agencies are struggling given
OSM’s time schedule for the EIS and the content of the documents distributed to
date. We continue to do our best to meet our commitments under the MOUs but
based on our experience to date, this has become exceedingly difficult.

Finally, as you have likely noted throughout the submission of comments by many
of the cooperating agencies, there is great concern about how our comments (limited
as some of them are due to time constraints for review) will be used or referred to
by OSM in the final draft EIS that is published for review. While the MOUs we
signed indicate that our participation “does not imply endorsement of OSM’s action
or preferred alternative”, given what we have seen so far of the draft EIS we want
to be certain that our comments and our participation are appropriately character-
ized in the final draft. Furthermore, since CEQ regulations require that our names
appear on the cover of the EIS; it is critical that the public understand the purpose
and extent of our participation as cooperating agencies.

As it is now, the states are wrestling with the consequences of their names ap-
pearing on the EIS, as it would assume tacit approval independent of the comments
that have/have not been incorporated into the document. And while the cooperating
agency has the authority to terminate cooperating status if it disagrees with the
lead agency (pursuant to NEPA procedures and our MOUs), the states realize the
importance of EIS review and the opportunity to contribute to, or clarify, the issues
presented. We therefore request an opportunity to jointly draft a statement with you
that will accompany the draft EIS setting out very specifically the role that we have
played as cooperating agencies and the significance and meaning of the comments
that we have submitted during the EIS development process.

Sincerely,

Randall C. Johnson
Director
Alabama Surface Mining Commission

1We also understand that OSM had planned to contact the states to provide estimates of the
additional time and resources that would be required to review/process a permit under the pro-
posed rule. This information would be used by OSM to prepare at least one of the burden anal-
yses that are required by various executive orders as part of federal rulemakings. We now un-
derstand that OSM plans to generate these estimates on its own. We are somewhat mystified
about how OSM intends to accomplish this without direct state input and urge the agency to
reconsider the methodology under which they are currently operating.
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Bruce Stevens

Director

Division of Reclamation

Indiana Department of Natural Resources

Carl E. Campbell
Commissioner
Kentucky Department for Natural Resources

John Caudle

Director

Surface Mining and Reclamation Division
Railroad Commission of Texas

John Baza
Director
Utah Division of Oil, Gas and Mining

Bradley C. Lambert
Deputy Director
Virginia Department of Mines Minerals and Energy

Thomas L. Clarke

Director

Division of Mining & Reclamation

West Virginia Department of Environmental Protection

John Corra
Director
Wyoming Department of Environmental Quality

[A letter submitted for the record by Gregory E. Conrad,
Executive Director, Interstate Mining Compact Commission, and
Douglas C. Larson, Executive Director, Western Interstate Energy
Board, on behalf of the WIEB Reclamation Committee, follows:]

January 7, 2011

The Honorable Joseph G. Pizarchik

Director

Office of Surface Mining Reclamation and Enforcement
1951 Constitution Avenue, N.W.

Washington, DC 20240

Dear Director Pizarchik:

This letter represents the comments of the Interstate Mining Compact Commis-
sion (IMCC) and the Reclamation Committee of the Western Interstate Energy
Board (WIEB) concerning three draft documents recently released by the Office of
Surface Mining (OSM) as part of its Oversight Improvement Actions initiative. The
documents consist of a new directive on “Ten Day Notices” (INE-35), a revised di-
rective on “Corrective Actions for Regulatory Program Problems and Action Plans”
(REG-23) and a revised directive on “Oversight of State and Tribal Regulatory Pro-
grams” (REG-8). Together, these three documents represent the heart of OSM’s
oversight procedures and policies under the Surface Mining Control and Reclama-
tion Act of 1977 (SMCRA) and its implementing regulations. Given the fact these
are OSM directives, they are binding on OSM only and cannot, in and of them-
selves, affect the rights (or impose or alter obligations) of the states beyond the re-
quirements in SMCRA and the Secretary’s regulations. Nonetheless, given the na-
ture and scope of these documents, they are of critical importance to the state regu-
latory authorities that we represent. Several of our member states implement ap-
proved regulatory programs under SMCRA and are therefore subject to the federal
oversight process anticipated by the Act and addressed by these three draft docu-
ments.

We alerted OSM to our initial concerns with the direction and approach that the
agency was taking with respect to federal oversight in comments we submitted to
OSM on January 19th of last year. Since that time, we have submitted additional
comments on various components of the oversight initiative (see our comments of
July 8, 2010) and have also had occasion to meet with OSM both formally and infor-
mally to discuss the agency’s actions. The most recent draft documents not only fail
to reflect the nature and substance of our comments and discussions to date, but
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appear fully committed to a preconceived decision regarding the need for a strong
command and control approach by the federal government to the implementation of
SMCRA in ways not supported by the Act and the Secretary’s own regulations.

We are well aware of the fact that the majority of OSM’s oversight improvement
actions have been in response to a June 2009 Memorandum of Agreement between
the Interior Department, the U.S. Environmental Protection Agency and the U.S.
Army Corps of Engineers. These three directives, in particular, represent commit-
ments made by the Interior Department under the MOU to “remove [alleged] im-
pediments to OSM’s ability to require correction of permit defects in SMCRA pri-
macy states” and “to reevaluate and determine how OSM will more effectively con-
duct oversight of state permitting, state enforcement and regulatory activities under
SMCRA.” However, nowhere during the time since the MOU was released and over
the course of OSM’s release of its various oversight improvement actions has the
Interior Department or OSM articulated exactly what its vision or philosophy is for
oversight. And while we have now seen a plethora of proposed approaches for han-
dling the specifics of oversight (such as the use of Ten Day Notices, oversight inspec-
tions, and data collection and analysis), we continue to be at a loss for OSM’s overall
objective for these various approaches.

In the comments that follow, we present our perspective on what oversight means
and how it is to be conducted consonant with the requirements of SMCRA and
OSM'’s regulations. Much of our philosophy regarding federal oversight is the result
of a collaborative process that began in the early 1990’s through federal/state discus-
sions and negotiations about the meaning of oversight and our respective roles in
the process. Interestingly, where we ended up with the specifics of the process (via
Directive REG—8) is completely consistent with SMCRA and OSM’s regulations, as
it obviously should be. However, OSM’s new direction, as evidenced by its various
oversight improvement actions and in particular the three directives that are the
subject of this letter, suggests that the agency has changed its philosophy about
oversight, and along with it, the specific approaches that align with this significant
policy shift.

We are extremely concerned that this cultural shift by OSM will completely un-
dermine the progress that we have made in this area over the years. It will also
stifle the innovative ideas and approaches that have been the hallmark of our regu-
latory programs and the oversight process in recent years, particularly as states put
forth new ways of dealing with what have often been viewed as intractable issues.
A heavy-handed approach to oversight, in which state permitting decisions are sec-
ond-guessed and differences of approach to environmental challenges are rejected in
favor of a one-size-fits-all criterion, discourages new thinking about problems and
inevitably makes a mockery of primacy and all that it stands for.

While we set out many of our concerns in the comments that follow, along with
both legal and statutory support and suggested changes to the directives, the issues
and the procedures addressed by these directives do not lend themselves well to
paper arguments. We believe it is therefore essential that we sit down with you, our
federal partners, and talk through our concerns and work through the details of a
realistic approach to oversight. We have done this in the past with remarkable re-
sults. In fact, the current oversight directive (which is still in effect) calls for the
Oversight Steering Committee to “analyze the implementation and results of over-
sight policies, standards and procedures to ensure that the objectives of SMCRA are
achieved.” This Committee should be convened to undertake a detailed review of the
proposed revisions to both REG-8 and REG-23. A separate working group should
be composed to address INE-35 and the implications of reinstituting this directive.
In the meantime, we urge your serious consideration of the following comments as
you contemplate next steps in the federal oversight process.

Introduction and Background

The Surface Mining Control and Reclamation Act of 1977 (SMCRA) is one of sev-
eral laws passed in the environmental decade of the 1970s that provided for a coop-
erative and somewhat unique blend of federal and state authority for implementa-
tion of its provisions. One of the law’s key underpinnings was that the primary gov-
ernmental responsibility for developing, authorizing, issuing and enforcing regula-
tions for surface mining and reclamation operations subject to the Act should rest
with the states with an oversight role accorded to OSM. It has taken a good portion
of the past thirty years to sort out the components of these often competing roles,
but the result has been a balance of authority that generally works.

The first attempt at designing a meaningful oversight program in the early 1980’s
(following on the heels of primacy program approvals) was primarily an exercise in
data gathering or output measurement. We were concerned then with numbers of
inspections, numbers of permit reviews and numbers of enforcement actions. How-



72

ever, the numbers that were collected into oversight reports told us little or nothing
about whether the objectives of SMCRA were being met. OSM also tended to look
behind state permitting decisions to determine whether OSM would have handled
them in the same way. This type of paternal “second-guessing” generated significant
conflict and even resentment between the states and OSM. Rather than a statistics-
gathering/second-guessing approach, it made more sense to focus on the following:
what was happening on the ground?; how effectively were state programs actually
protecting the environment?; how well was the public being protected and how effec-
tively were citizens being served?; how well were we working together as state and
federal governments in implementing the purposes of SMCRA?

Following an effort by OSM and the states in the late 1980’s to fashion a more
effective state program evaluation process based on a goal-oriented or results-ori-
ented oversight policy and another review of the process in the mid-1990’s, a per-
formance measurement approach was adopted, based in large part on the require-
ments of the Government Performance and Results Act (GPRA). The new outcome
indicators focus on the percentage of coal mining sites free of off-site impacts; the
percentage of mined acreage that is reclaimed (i.e. that meets the bond release re-
quirements for the various phases of reclamation); and the number of federal, pri-
vate and tribal land and surface water acres reclaimed or mitigated from the effects
of natural resource degradation from past coal mining, including water quality im-
provement and correction of conditions threatening public health or safety. These
new measurements are intended to provide Congress and others with a better pic-
ture of how well SMCRA is working and how well the states are doing in protecting
the public and the environment pursuant to their federally-approved programs.

From the time of initial state program approvals (from 1980 through 1982) until
Robert Uram was confirmed Director in 1994, far more effort and resources were
spent arguing and litigating over the validity of issues raised by OSM during over-
sight than in trying to find solutions. Furthermore, the regulated coal industry was
constantly caught in the middle of disputes between OSM and states. By 1993, it
had reached the point where IMCC submitted a petition for rulemaking in order to
return some meaning to primacy as intended by SMCRA. (See 58 FR 54594,
August 17, 1993, copy attached).

Before Director Uram arrived in March 1994, Secretary of Interior Bruce Babbitt
brought in outside leadership on a temporary basis and launched a broad review
of OSM in an effort to understand why there was such a high level of controversy
surrounding OSM and its programs. Although Director Uram made organizational
changes that partially addressed this issue, the primary change he implemented
was the approach to oversight embodied in current Directive REG-8. Those changes,
and the work of the state/federal Oversight Steering Committee that helped to di-
rect them, were recognized by Vice President Gore with a “Hammer Award” under
the National Performance Review for helping “to build a government that works bet-
ter and costs less”. State performance-based programs have also received national
recognition for their effectiveness and efficiency.

In addition to a re-examination of the oversight process, the antagonistic environ-
ment between OSM and the states led to the development of the “Ten-Day Notice”
rule in 1988 (30 CFR Section 843.12). That rule was not fully and effectively imple-
mented until the Clinton Administration under the leadership of Director Uram fol-
lowing the rule’s validation in federal court in 1994. In response to the continued
tensions between OSM and the states, and partially in response to IMCC’s rule-
making petition on appropriate federal oversight and enforcement action in primacy
states, Director Uram developed “Principles of Shared Commitment” which served
as the basis for the joint development by OSM and the states of the oversight policy
(REG-8) that is still in operation today.l

As a result, during the past fifteen years, the working relationship between the
states and OSM has been much more productive and non-contentious. We have
moved beyond the second-guessing of state decisions that predominated the early
years of state program implementation and instead are engaged in more cooperative
initiatives where OSM strives to support the states through technical advice and
training and where the states and OSM work together to solve difficult policy and
legal questions. OSM’s oversight program is more focused on results, looking at on-
the-ground reclamation success and off-site impacts, which better reflect the true

1The TDN rule was also in partial response to a rulemaking petition by industry on federal
NOV authority. In addition to clarifying the “appropriate action” and “good cause” criteria with
respect to state responses to TDNG, it also provided states an appeal process as part of the TDN
process within which to raise their concerns.
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measure of whether the purposes of SMCRA are being met.2 We articulated many
of these perspectives in a letter to the Obama/Biden Transition team dated Decem-
ber 4, 2008, a copy of which is attached. It includes a resolution on state primacy
adopted by the IMCC member states, which we hereby incorporate by reference.

Unfortunately, almost everything OSM has laid out in its recent Oversight Im-
provement Actions documents seems designed to undermine these accomplishments
and return us to a time when OSM was at its maximum size and its ineffective
worst. What is contemplated by OSM’s suggested approach is far more than a reex-
amination of the process to improve/enhance oversight—it is closer to a complete re-
invention, in contravention of the Secretary’s rules. It appears to be the dismantling
of a good oversight product and the replacement of it with an older and much more
expensive model that has already proven to be ineffectual.3

Draft Directive INE-35 re Ten-Day Notices

Overview

The primary premise behind OSM’s newly revised directive on TDNs rests on a
decision by OSM Director Pizarchik that is contained in his memorandum dated No-
vember 15. In that memorandum, Director Pizarchik states that “this guidance
clarifies that OSM’s TDN and pertinent Federal enforcement regulations at 30 CFR
Parts 842 and 843 apply to all types of violations, including violations of perform-
ance standards or permit conditions and violations of permitting requirements.” Di-
rector Pizarchik notes the effect of this decision is to “reject the rationale set forth
in the Metiki decision and to reaffirm OSM’s historic position on this issue.” There
are myriad problems with the Director’s memorandum and its rationale which we
will address below.

Firstly, we do not believe that a Departmental decision rendered by an Assistant
Secretary on behalf of the Secretary of the Interior can be summarily reversed by
a Bureau Director with the concurrence of a Deputy Assistant Secretary, as was
done here. The letter decision of October 21, 2005 rendered by then Assistant Sec-
retary Rebecca Watson was clearly designated as a “final decision of the Depart-
ment of the Interior” and was based on a substantive review of SMCRA provisions
as interpreted by Federal court decisions. Hence it remains the position of the Sec-
retary and is binding on OSM until such time as either the Secretary chooses to
reverse it or a federal court rules otherwise.

Secondly, Director Pizarchik states that his decision “reaffirms OSM’s historic po-
sition on this issue.” However, OSM’s position is irrelevant if it is in conflict with
the Secretary’s position regarding SMCRA and the Secretary’s own regulations. Fur-
ther, history shows that OSM has struggled with its position on whether TDNs
should apply to “all types of violations”, and specifically whether TDNs should be
issued to state regulatory authorities with respect to permit defects. As far back as
1987, OSM has issued a series of directives, reports and recommendations attempt-
ing to articulate the appropriate balance of jurisdiction and programmatic responsi-
bility with respect to federal oversight of state permitting decisions. Letters from
IMCC to OSM concerning the matter over the period 1995—1997 during the Clin-
ton/Gore Administration are attached that evidence the wide range of discussions
that occurred during this period and that eventually led to revised versions of INE—
35 to accommodate state concerns. However, occasional confusion and concern re-
lated to the oversight of state permitting decisions continued and thus the Secretary

2In the most recent official statement by OSM regarding federal oversight of state programs,
former OSM Director Brent Wahlquist stated the following at an oversight hearing conducted
on November 13, 2007 by the Senate Committee on Energy and Natural Resources concerning
“The Surface Mining Control and Reclamation Act of 1977: Policy Issues Thirty Years Later”:
“The first years after SMCRA’s passage were filled with controversy, contention, litigation, and
uncertainty. OSM faced the challenge of striking the proper balance between oversight, direct
enforcement, and assistance, in order to promote both qulity state programs and achieve a high
level of industry compliance. Through the years, efforts to clarify OSM’s oversight role, increase
cooperation with states, develop a training program, provide technical tools, and promote tech-
nology transfer have largely eliminated the highly contentious relationship with states and
other interested parties that existed during the early years of SMCRA. We believe that OSM
has succeeded in its efforts to develop and implement a stable regulatory structure that achieves
the desired balance between environmental protection and energy production, while respecting
the role of states as the primary regulators.”

3 Nowhere in OSM’s Oversight Improvement Actions document has OSM suggested, much less
substantiated, that is has missed something in its evaluation of state programs, or been pre-
cluded from conducting effective federal oversight. In contrast, a review of data submitted as
part of the state program evaluation process over the past 20 years (and reported in OSM’s an-
nual reports to the public) demonstrates that there has been a dramatic reduction in citizen
complaints, TDNs and federal enforcement in primacy states.
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rendered a final decision on the matter in the Metiki case, which ultimately led to
the rescission of OSM’s sixth iteration of INE-35 in 2006.

Interestingly, since the rescission of the last version of INE-35 in 2006, there
have been few cases that we aware of where OSM felt the need to rely on the use
of a TDN to address state permitting issues. The only exception is the recent TDN
issued to the state of Oklahoma involving Georges Colliers, Inc. (Permit 54/86—
4105), which we will discuss later in our comments. We believe that over the past
five years, to the extent that there have been OSM concerns regarding state permit-
ting matters, these have been appropriately handled under the state program over-
sight process pursuant to OSM’s Directive REG-8. This is as it should be given
OSM’s limited statutory role to oversee the administration of state regulatory pro-
grams, which includes the state permitting process, but not individual permits.
More on this later in our comments.

Thirdly, there is the matter of legal support for Director Pizarchik’s November 15
memorandum. The memorandum references the legal advice received from the Of-
fice of the Solicitor regarding the use of TDNs in primacy states. However, short
of the November 16 decision document in the Oklahoma TDN case referenced above
(which contains some limited jurisdictional analysis), we have not seen this larger
legal analysis. Given the significance of the Director’s reversal of the Secretary’s de-
cision in the Metiki case, which included extensive legal analysis of its own from
the Solicitor’s office, we believe it is critical that the Director release this analysis
for our review.

Importantly, beyond the lack of a rational basis in the Director’s November 15,
2010 memorandum refuting the carefully articulated legal analysis laid out in Sec-
retary Watson’s decision, the changes being contemplated in revised directive INE—
35 dramatically affect the rights of both state regulatory authorities and mine oper-
ators and thus constitute rulemaking subject to the Administrative Procedures Act
(APA). Any significant adjustments to these rights must occur through a formal
rulemaking process that lays out a basis and purpose for the rule demonstrating
why it is needed and how it is consistent with SMCRA—hurdles that, as explained
in more detail below, cannot be met.

Secretary Watson’s decision in the Metiki case laid out broad principles of general
application in reaching a case-specific decision. However, despite its broad circula-
tion, no one stepped forward in any forum with jurisdiction to challenge the merits
of the decision’s arguments or to claim that it reflected a change in policy. Rather,
as elaborated upon below, in 2007, the Secretary referenced this decision and its ra-
tionale in support of removing Section 843.21 from the CFR after receiving com-
ments strongly supporting both the proposed removal and the rationale for such a
change in the proposed rule. No negative comments were received on either the
rule’s removal or the rationale behind doing so.

The Director’s memorandum refers to the “confusion” that has allegedly attended
OSM’s oversight and enforcement responsibilities with respect to permitting issues
arising under state regulatory programs, purportedly attributable to the depart-
mental decision in the Metiki case. Based on our experience, there appears to be
little in the way of confusion at the OSM staff level that we aware of, especially
given the clear articulation of the department’s position concerning the use of TDNs
to challenge state permitting decisions in the Metiki decision document. To the con-
trary, we believe it is the Director’s memorandum that will lead to new confusion
and potential controversy. As we explain below, Section 521 of SMCRA and the
agency’s regulations at 30 CFR Parts 842 and 843, when read in context with all
relevant provisions in SMCRA, were never intended to apply to state permitting de-
cisions.

But as importantly, OSM’s decision to boldly declare in the November 15 memo-
randum and the revised version of INE-35 that TDNs apply to “all violations of per-
mitting requirements” in primacy states makes no practical sense and will lead to
the very confusion OSM hopes to avoid. There are several related problems here:

e OSM intermixes the use of terms like “permit defect” and “permitting viola-
tion”. Clearly SMCRA and OSM’s implementing regulations are structured to
assure that all permit requirements and permit conditions are complied with
by mine operators and that violations of those requirements or conditions lead
to enforcement action by the regulatory authority. However, where OSM de-
termines that a state (as opposed to a mine operator) is failing in some way
to comply with the permitting provisions of its approved program, the only
appropriate route for OSM to pursue is limited federal intervention that is
permissible after following the applicable notice and hearing requirements set
forth in sections 504 and 521 of SMCRA and further elaborated upon in Part
733 of OSM’s rules. If by its use of the term “permitting violation”, OSM
means violations of a state-issued permit by a mine operator, then the ten
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day notice requirements of section 521(a)(1) would be applicable. If, however,
OSM means differences of opinion between itself and the state regarding ap-
propriate implementation of the state’s permitting function, then the notice
and hearing provisions of section 521(b) come into play (following an impasse
between the state and OSM to resolve the matter). It matters little whether
this involves one permit decision or a series of permitting decisions—in every
case where there is a difference of opinion between state and federal regu-
latory authorities (whether self-initiated by OSM as part of program oversight
or triggered by a citizen complaint), SMCRA sees this as a programmatic
islsue requiring resolution through the Part 732 and 733 process, failing all
else.

e The use of the term “violation” throughout SMCRA and OSM’s own regula-
tions envisions an act of noncompliance by a mining operator for which abate-
ment is possible. (See definition of “violation” at section 701.5). OSM’s regula-
tion at 843.12 reinforces this understanding when it refers to OSM’s authority
to issue NOVs “during federal enforcement of a state program under section
504(b) or 521(b) of the Act and Part 733 of this chapter”, meaning after the
notice and hearing required for federal takeover of all or part of a state pro-
gram, after which OSM then becomes the regulatory authority responsible for
enforcing the provisions of the state-issued permit. Any other interpretation
leads to absurd results. For instance, let’s assume that OSM believes a state
did not follow its program requirements for a cumulative hydrologic impact
analysis (CHIA) and thus asserts that the state “violated” this permitting
component of its state program and that the permit is therefore “defective”.
If OSM issues a TDN to the state, and the state refuses to take further action
(based on its belief that it fully complied with its program requirements),
under OSM’s reading of the Act and its rules, it would be authorized to issue
a notice of violation to the mine operator. What would OSM require for abate-
ment of the violation? That the operator force the state RA to revise the per-
mit? What if the state refuses? The operator would then be faced with a ces-
sation order for something he had no ability to control or abate. Would OSM
further consider the permit “invalid”, thereby subjecting the operator to a
charge of “mining without a permit”? If so, an imminent harm cessation order
would be the order of the day and a TDN wouldn’t be needed in the first
place. Let’s assume that the state agreed from the outset to address the spe-
cific defect alleged by OSM. If the state continued to abide by its view of
CHIA determinations under its approved program for other permits, OSM
would be faced with a continuing round of TDNs, rather than focusing on the
programmatic issue through oversight discussions or, if all else fails, a federal
takeover of this aspect of the state program.

e The definition of what types of “violations” lead to TDNs is further com-
plicated by the language used in OSM’s draft TDN directive (INE-35), where-
in a “permit defect” is defined as a type of “violation” consisting of “any proce-
dural or substantive deficiency in a permit-related action taken by the J
Several examples follow, including the broad criterion “an error in the anal-
ysis of technical or other information of plans.” It was this very type of sec-
ond-guessing language that generated so much confusion and controversy in
the past. Essentially, any difference of opinion between an OSM field office
oversight inspector and a state permit reviewer will result in a violation of
SMCRA, thereby leading to a TDN and eventual federal enforcement action.
Not only does this fly in the face of primacy under SMCRA, it will also result
in a monumental waste of government resources due to intergovernmental
squabbling. Furthermore, these types of permit “defects” are not violations at-
tributable to the operator; they are programmatic issues between OSM and
the state that can only be addressed through direct interaction between these
two parties and outside a process that is focused on enforcement against an
operator. Clearly the situation begs for a different approach to oversight, as
eluded to above.

Legal and Statutory Framework

The Surface Mining Control and Reclamation Act establishes a two-phased imple-
mentation scheme for the regulation of surface coal mining operations. The first
stage, or “interim program”, involves the promulgation of federal standards imple-
menting certain aspects of SMCRA with federal enforcement of those standards ac-
companied by continuing, or concurrent, state regulation. 30 U.S.C. § 1252. The sec-
ond phase, or “permanent program”, is to be adopted in each state through a state
or federal program “with enforcement responsibility lying with either the State or
Federal Government.” Hodel v. Virginia Surface Mining and Reclamation Associa-
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tion, 452 U.S. 264, 269 (1981) (emphasis added). If a state receives approval of its
program, it assumes exclusive jurisdiction, or “primacy”, over the regulation of sur-
face coal mining operations within its borders, 30 U.S.C. §1253(a) and the “statute
does not provide for concurrent jurisdiction in the states and federal government.”
Haydo v. Amerikohl Mining Co., Inc., 830 F.2d 494, 497 (3d Cir. 1987). See also id.
at 497 (“We have encountered nothing...which leads us to believe that anything
other than the ordinary meaning of ‘exclusive’ was intended.”)

In a primacy state, it is the state law, state regulations and a state-issued permit
which apply and establish an operator’s obligations. 30 U.S.C. § 1253(a); Haydo, 830
F.2d at 498; In Re Permanent Surface Mining Regulation Litigation, 653 F.2d 514,
519 (D.C. Cir.) (en banc), cert. denied sub nom., Peabody Coal Co. v. Watt, 454 U.S.
822 (1981) (Surface Mining Regulation Litigation); National Wildlife Federation v.
Lujan, 928 F.2d 453, 464 n.1 (D.C. Cir. 1991) (Wald, J., concurring). Neither
SMCRA nor the federal permanent program rules apply in a primacy state. Lujan,
928 F.2d at 455 n.1. See also Hodel, 452 U.S. at 271 (permanent program is not
self-implementing, but becomes effective through the approved state or federal pro-
gram under Sections 503 or 504). At best, SMCRA and federal rules only establish
standards for the approval of state programs. Haydo, 830 F.2d at 498 n. 2. Pursuant
to a state program, the state applies the national standards to the local conditions
in that state through the implementation of its program requirements. Once the
Secretary approves the state program as capable of meeting the Act’s requirements,
he “is not directly involved in local decision making.” Surface Mining Regulation
Litigation, 653 F.2d at 518. The state becomes “the sole issuer of permits...[and] per-
mit decisions are matters of state jurisdiction in which the Secretary plays no role.”
Id. at 519.

Just as the state program is the law in a primacy state, the state-issued permit
applies the law and establishes the permittee’s obligations. The primacy state, as
the sole issuer of permits, decides:

Who will mine in what areas, how long they may conduct mining oper-
ations, and under what conditions the operations will take place. It decides
whether a permittee’s techniques for avoiding environmental degradation
are sufficient and whether the proposed reclamation plan is acceptable. The
state...inspects the mine to determine compliance; [and] [w]hen permit con-
ditions are violated, the state is charged with imposing appropriate pen-
alties.
Surface Mining Regulation Litigation, 653 F.2d at 519 (citations omitted). Thus,
when it assumes exclusive jurisdiction over the regulation of surface coal mining op-
erations, the state, as the “regulatory authority”, performs the duties and functions
required under SMCRA through state laws and regulations.

The primary means of guaranteeing “effective state programs” is the state pro-
gram approval process exercised by the Secretary. The principal components re-
quired of a state program are:

o A state law for the regulation of surface mining operations in a manner con-
sistent with SMCRA;
e Sanctions for violations of state law, regulations, and permit conditions;
o State law which provides for effective implementation, maintenance, and en-
forcement of a permit system consistent with SMCRA.
30 U.S.C. §1253(a).

These requirements include a permitting system that provides procedures, public
participation, and appeals; citizen complaints; and appeals of the state authority’s
decisions on those complaints. 30 CFR § 732.15(b)(10). In other words, state permits
are issued under state laws and are subject to state procedures and remedies the
state adopts in order to obtain regulatory authority under the Act. Cf. Laurel Pipe-
line Co. v. Bethlehem Mines Corp., 624 F.Supp. 538, 539—-41 (W.D. Pa. 1986); :Lujan,
928 F.2d at 464 n. 1.

The Secretary of the Interior maintains an oversight role once the state has as-
sumed jurisdiction and how this oversight is performed goes directly to the issue of
the allocation of authority under SMCRA between the state and federal govern-
ments. Typically, this oversight role is carried out through occasional federal inspec-
tions of “surface coal mining and reclamation operations...to evaluate the adminis-
tration of approved state programs.” 30 U.S.C. § 1267(a). In one of the first opinions
surveying the statute and its allocation of authority, the U.S. Court of Appeals for
the District of Columbia characterized the state program approval process as the
“Secretary’s primary means of guaranteeing effective state programs,” Surface Min-
ing Regulation Lifigation, 653 F. 2d at 520 (emphasis added); and the court de-
scribed the federal takeover of a state program under Section 521(b) of SMCRA as
“the Secretary’s ultimate power over lax state enforcement.” Id. at 519.
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As the federal courts have repeatedly held, and as the Interior Department has
confirmed, SMCRA'’s allocation of exclusive jurisdiction was “careful and deliberate”.
Congress provided for “mutually exclusive regulation by either the Secretary or
state, but not both.” Bragg v. West Virginia Coal Ass’n, 248 F.3d 275, 293—4 (4th
Cir. 2001), cert. denied, 534 U.S. 1113 (2002). See also Pennsylvania Federation of
Sportsmen’s Clubs, Inc., v. Hess, 297 F.3d 310, 318 (3d Cir. 2002).

The June 11, 2009 Memorandum of Understanding among the U.S. Army Corps
of Engineers, the Department of Interior, and the Environmental Protection Agency
obligates OSM to “remove impediments to its ability to require correction of permit
defects in SMCRA primacy states.” Frankly, we believe OSM has several options
that it can legitimately pursue when it has reason to believe that a state is not ap-
propriately implementing its permitting requirements. OSM simply lacks the au-
thority to take direct enforcement action against operators for perceived defects in
state-issued permits as well as the authority to directly require changes in those
permits without going through the procedures outlined in 30 CFR Part 733 and Sec-
tion 521(b) of SMCRA to take over enforcement and permitting. That lack of author-
ity cannot be altered or overcome by issuance of a new Directive INE-35 since Di-
rectives are only internal policy guidance to OSM staff and cannot impose or create
obligations on outside parties. That can only be done by changing SMCRA and/or
the Secretary’s regulations.

In any discussion of alleged permit “defects”, it is important to reiterate an over-
riding principle that is often overlooked: namely, any existing permit for a coal min-
ing operation issued under SMCRA, including those issued by state regulatory au-
thorities, is, by definition, in full compliance with SMCRA and the regulatory pro-
gram since, under 30 CFR §732.15, the duly authorized regulatory authority has,
after opportunity for public input, made written findings to that effect before issuing
the permit.

For those who disagree with a permitting decision (including a permit recipient
who may disagree with restrictions contained in that permit), SMCRA (section 514)
and its implementing regulations (30 CFR Part 775) prescribe administrative and
judicial procedures and timeframes for challenging that decision. Further, the regu-
latory authority, subject to administrative and judicial review, may, by order (after
preparing written findings to support the order), subsequently require permit revi-
sions “to ensure compliance with the Act and the regulatory program.” 30 CFR
§774.10(b). However, the revision provisions serve to strengthen the view that an
existing SMCRA permit is, by definition, in full compliance with SMCRA and the
regulatory program unless and until a duly authorized body, under the limited pro-
cedures identified above, concludes otherwise.

While the States feel this issue has always been clear, we acknowledge that, be-
cause of a failure to look critically at SMCRA, its own rules, and Court rulings,
OSM has taken various positions on this issue as reflected in, among other things,
its six iterations of Directive INE-35 from 1987 through 1995, before it finally re-
scinded that directive in 2006. Years of frustration with OSM over its abuse of the
TDN process as reflected in INE-35 led IMCC to submit a petition for rulemaking
in 1993. The petition laid out our objections to using the TDN process to raise al-
leged permit defects to a state regulatory authority. (See 58 FR 43603—43608) That
discussion is hereby incorporated by reference into these comments. Some of the
points made in that discussion are also made below for emphasis.

The issue of using the TDN process in permitting oversight was clarified for OSM
in the October 25, 2005 letter decision in the Metiki case by the Assistant Secretary
for Land and Minerals Management in response to a state request to review a deci-
sion by an OSM field office to conduct a federal inspection in response to a citizen’s
complaint alleging defects in a state-issued permit even though no activity had yet
been initiated on the ground. That letter decision was a final decision on behalf of
the Department of Interior and led OSM to rescind INE—35 in 2006. That decision
also caused OSM to reconsider its regulations at 30 CFR §843.21 providing OSM
enforcement authority against improvidently issued state permits (the first two
iterations of this rule had been struck down by the Court of Appeals for the District
of Columbia Circuit and the third iteration was subject to further revision as re-
quired by a settlement with the National Mining Association to resolve pending liti-
gation challenging it). After notice and comment (no opposing comments were re-
ceived) OSM removed 30 CFR §843.21 in its entirety on December 3, 2007. In doing
so it stated:

Its removal provides greater regulatory stability through clarification of the
State/Federal relationship related to permitting in primacy States, which
has been a source of great confusion for many years. 72 FR 68024

Under SMCRA and the Federal regulations, permitting is an entirely separate

function from inspections and associated enforcement. Regulatory provisions related
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to permitting are found in Subchapter G of 30 CFR, while inspection and enforce-
ment provisions are in Subchapter L. The statutory and regulatory provisions re-
lated to permit review and decisions are found at Section 510 of the Act and 30 CFR
Part 773. Review of permitting decisions is covered by Section 514 of the Act and
30 CFR Part 775 respectively. Permit revisions, including the authority to require
a permit revision, are covered by Section 511 of the Act and within 30 CFR Part
774 respectively. By statute and regulation, an order to revise a permit must be
based upon written findings and is subject to administrative and judicial review re-
quirements established by the State or Federal program. See Section 511(c) of the
Act and 30 CFR Parts 773 and 775. In contrast to inspection and enforcement provi-
sions, there is nothing in any of these statutory or regulatory provisions related to
permitting that provide for or authorize Federal intervention in state permitting de-
cisions.

In its landmark en banc 1981 decision upholding OSM’s authority to promulgate
permitting requirements not specified in the Act, the Court of Appeals for the D.C.
Circuit (the only Circuit with jurisdiction to review the Secretary’s national rules
implementing the Act) laid the groundwork for its holding with a discussion of the
roles of the States and the Secretary in administering the Act, including the States’
role under an approved program. In addition to ruling that “the State is the sole
issuer of permit,” the court also noted that “[aldministrative and judicial appeals of
permit decisions are matters of State jurisdiction in which the Secretary plays no
role. Act §514.” Surface Mining Regulation Litigation, 653 F.2d at 519.

The following footnote was attached to the last sentence quoted above.

The independence of a State administering an approved State program
under the Surface Mining Act may be contrasted with the continuing role
of the Environmental Protection Agency after a State has assumed respon-
sibility for pollution discharge permits under the Federal Water Pollution
Control Act, 33.U.S.C. 1251—1376 (1976 & Supp. II 1978). The EPA Ad-
ministrator retains veto power over individual permit decisions under that
statute. See id. 1342(d).
Surface Mining Regulation Litigation, 653 F.2d at 519 n. 7.

This discussion by the Circuit Court is plain and unambiguous and leaves no
room for debate. OSM simply does not retain authority to require revision of an ex-
isting state issued permit or to issue violations for actions expressly authorized by
that permit without going through the procedures of §521(b) of SMCRA.

The above quote from the Circuit Court was cited in the October 21, 2005 decision
by the Assistant Secretary. It was also cited, along with the Assistant Secretary’s
2005 decision, in the December 3, 2007 Federal Register notice (72 Fed. Reg. 68000)
removing 30 CFR §843.21 as follows:

On October 21, 2005, the Department of the Interior’s Assistant Secretary
for Land and Minerals Management (ASLMM) issued a final decision con-
cerning a citizen’s group’s request that OSM conduct a Federal inspection
in a case where the citizen’s group was dissatisfied with a State regulatory
authority’s decision to issue a coal mining permit. (A copy of the ASLMM’s
October 21, 2005, final decision is contained in the public record for this
rulemaking.) The citizen’s group requested an inspection even though min-
ing on the permit had not yet commenced and the citizen’s group had failed
to 1prosecute a direct appeal of the State’s permitting decision in State tribu-
nals.

In her decision, the ASLMM pointed out that “OSM intervention at any
stage of the state permit review and appeal process would in effect termi-
nate the state’s exclusive jurisdiction over the matter and [would frustrate
SMCRA’s] careful and deliberate statutory design.” See also Bragg v. Rob-
ertson, 248 F. 3d 275, 288-289, 293-295 (4th Cir. 2001) (regulation under
SMCRA is “mutually exclusive, either Federal or State law regulates coal
mining activity in a State, but not both simultaneously”; primacy States
have “exclusive jurisdiction” over surface coal mining operations on non-
federal lands within their borders).

The final decision also explained that in a “primacy state, permit decisions
and any appeals are solely matters of the state jurisdiction in which OSM
plays no role.” In support of this statement, the final decision cited the U.S.
Court of Appeals for the District of Columbia Circuit’s landmark en banc
decision in In re Permanent Surface Mining Regulation Litig., 653 F. 2d
514, 523 (DC Cir.) (en banc), cert. denied sub nom., Peabody Coal Co. v.
Watt, 454 U.S. 822 (1981) (PSMRL). In that case, the en banc court held
that SMCRA grants OSM the rulemaking authority to require States to se-
cure permit application information beyond the Act’s specific information
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requirements. Id. at 527. The court laid the groundwork for its holding with
a discussion of the relative roles of the Secretary of the Interior and the
States in administering the Act.

After then quoting the Court’s opinion listed above, OSM went on to state in that

same Federal Register notice:
The ASLMM'’s decision, and the materials cited therein, caused us to look
more carefully at the statutory and regulatory scheme governing our over-
sight role related to State permitting decisions and, in particular, the pro-
priety of retaining section 843.21. Inasmuch as section 843.21 authorized
direct Federal enforcement against State permittees based on State permit-
ting decisions, it was inconsistent with the ASLMM’s decision and PSMRL’s
gdmonition that a primacy State is the “sole issuer of permits” within the
tate.
Further, under SMCRA, State permitting is entirely separate from Federal
inspections and associated Federal enforcement. The statutory provisions
related to permit application review and permit decisions are found at sec-
tion 510 of the Act, 30 U.S.C. 1260, and appeals of permitting decisions are
provided for under section 514 of the Act, 30 U.S.C. 1264. There is no men-
tion in these statutory provisions of the need for an inspection—the predi-
cate to Federal enforcement under section 521 of the Act (30 U.S.C. 1271)—
in connection with State permitting decisions, and certainly nothing in
these provisions mandates Federal intervention in State permitting deci-
sions. Our regulations governing administrative and judicial review of per-
mitting decisions (30 CFR part 775) are likewise silent as to the need for
an inspection in the context of permitting appeals. Moreover, nothing in our
Federal inspection regulations at 30 CFR parts 842 and 843 suggests that
those procedures can be used as an alternative to our permitting appeal
provisions.
The Act’s provisions for Federal inspections expressly provide that such in-
spections are of mining “operations.” See SMCRA Sec. 517(a), 30 U.S.C.
1267(a) (referring to inspections of surface coal mining and reclamation op-
erations) and SMCRA Sec. 521(a) (referring to inspections of surface coal
mining operations). The definitions of surface coal mining and reclamation
operations and surface coal mining operations at SMCRA Sec. 701(27) and
(28), 30 U.S.C. 1291(27) and (28), do not mention anything about permits
or permitting decisions. Instead, those definitions refer to activities and the
areas upon which those activities occur. In short, the purpose of a Federal
inspection is to determine what is happening at the mine, and, thus,
SMCRA'’s inspection and enforcement provisions do not readily apply to
State permitting decisions because they are not activities occurring at the
mine. See, e.g., Coteau, 53 F. 3d at 1473 (“Permitting requirements such
as revelation of ownership and control links are not likely to be verified
through the statutorily-prescribed method of physical federal inspection of
the mining operation * * *.”),
In summary, the statutory and regulatory provisions related to inspections
and enforcement are separate and distinct, both practically and legally,
from permitting actions. The Act and our regulations provide specific ad-
ministrative and judicial procedures for persons adversely affected and
seeking relief from permitting decisions; our Federal inspection regulations
do not serve as an alternative to those procedures. Distinct from the review
of permitting decisions, Congress provided for inspection and enforcement
for activities occurring at the mine and purposely excluded permitting ac-
tivities from the operation-specific inspection and enforcement process. In
short, Congress did not intend for OSM to second guess a State’s permitting
decisions. Instead, the Secretary of the Interior’s ultimate power over a
State’s lax implementation of its permitting provisions is set out in section
521(b) of the Act, 30 U.S.C. 1271(b). PSMRL, 653 F. 2d at 519. The Sec-
retary’s power under section 521(b) includes taking over an entire State
permit-issuing process. Id.

In past discussions regarding “Review of Permits During Oversight”, OSM cited
30 CFR §701.4(b)(1) as authority to conduct reviews of state issued permits during
oversight. However, 30 CFR §701.4(b)(1) expressly distinguishes conducting inspec-
tions of mining and reclamation operations from reviewing state issued permits by
placing an “and” between the two. Therefore, that rule is entirely consistent with
the discussion above and affirms that the permitting process is entirely separate
from the inspection and enforcement process. Thus, 30 CFR §701.4(b)(1) does not
support using the TDN process to address concerns resulting from an OSM review
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of a state issued permit. To the contrary, it supports the view that it would be inap-
propriate to apply the TDN process to permitting issues, since that process is, by
law (through sections 517 and 521 of SMCRA and 30 CFR Parts 842 and 843), ex-
pressly linked to inspections.4

Importantly, the 1988 TDN rule (53 FR 26728) does not support using a TDN to
address permitting disagreements between OSM and a State regulatory authority.
In fact one of the express purposes of the 1988 TDN rule was to avoid situations
where operators are caught in the middle because of disputes between OSM and
States. The preamble contains a discussion (at pages 26729 and 26730) of when
OSM is obligated under Section 521(a)(3) of SMCRA to issue a Federal NOV during
enforcement of a state program under 521(b). That discussion notes:

Thus, where OSMRE takes over an inadequately enforced state program,
Congress clearly envisioned a time lag in the suspension or revocation of
permits in situations where an operator was in violation because of a per-
mit not requiring full compliance with the State program. Rather than pe-
nalizing the operator when the State is at fault, OSMRE must allow a rea-
sonable time for a permittee to comply with additional permit conditions re-
quired by OSMRE when the permittee has been complying with the original
permit conditions. Although the proviso expressly addresses suspensions
and revocations, it naturally follows that during the reasonable period for
compliance, OSMRE would refrain from issuance of NOVs and cessation or-
ders related to the problem being corrected. The same principle is also es-
tablished in Section 504(d) of SMCRA. (53 FR 26730)

In litigation over the TDN rule, the National Wildlife Federation claimed this dis-
cussion substantially eroded OSM’s mandatory enforcement obligation and rep-
resented an attempt to regulate through preamble in violation of the APA because
it stated that “OSMRE would refrain from issuance of NOVs and cessation orders
relat?id to the problem being corrected.” In dismissing the complaint, the Court
state

The Court concludes that the statements in the preamble to the TDN rule
are not inconsistent with the rulemakings concerning this issue and there-
fore permissible under SMCRA. As repeatedly mentioned above, it is not
unfair not to punish a permittee if it has fully complied with state permit
obligations later determined to be inadequate.
National Coal Association v. Uram, 1994 U.S. Dist. LESIX 16404 at *60 (D.D.C.
Sept. 16, 1994).

In summary, OSM cannot, through any iteration of INE-35, give itself authority
to take direct action against operators for alleged permit defects without going
through the requirements of Section 521(b) of SMCRA.

Finally, OSM’s insistence on using TDNs to address permit defects is simply un-
workable, as we noted earlier. In most instances where OSM disagrees with a state-
issued permit, ad-hoc federal intervention in an individual permit through direct en-
forcement action against the permittee would have the same effect as comman-
deering the state permitting process. The statute and case law would preclude such
a result since the grant of exclusive jurisdiction vests the state as the sole issuer
of permits “in which the Secretary plays no role.” In re: Permanent Surface Mining
Regulation Litigation (en banc), 653 F.2d 514, 519 (D.C. Cir. 1981) (hereinafter “In
Re: (en banc)”). An enforcement action against the permittee based upon OSM’s
view of non-conformity of a permit to applicable standards would be nothing less
than exercising a “veto power” over state permits, authority which Congress ex-
pressly withheld from the Secretary. To allow OSM to accomplish at the back-end
what Congress forbade initially would essentially vest OSM with day-to-day “con-
current jurisdiction” which does not exist under the permanent program in a pri-
macy state; Haydo v. Amerikohl Mining Company, Inc., 830 F.2d 494, 497; and im-

4Alleged deficiencies about the quantity and quality of either 1nf0rmat10n or technical analysis
hardly provides what the Act requires as reason to believe that “any person is in violation of
any requirement of this Act or any permit condition required by this Act.” Section 521(a)(1). In-
stead, these issues involve a difference of opinion as to whether two people would make the
same policy judgment based upon a given set of facts and information. Such issues are not ame-
nable to the purpose of the enforcement procedures whereby the inspector must set forth: The
nature of the permittee’s violation; remedial action required; the period of time established for
abatement; a description of the surface coal mining operation to which the notice applies; and
a statement that the failure to meet the abatement date leads to an order for the cessation of
the operation. Section 521(a)(2) and (5). These enforcement provisions contemplate that abate-
ment is within the power of the permittee. This simply is not the case where a permittee is
subjected to an action by the federal agency (which lacks permitting authority) merely because
of a continuing disagreement with the state agency (which is vested with the permitting author-
ity under SMCRA).
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properly allows the Secretary to become “directly involved in local decision making
after the program has been approved.” In Re: (en banc), 653 F.2d at 518.

Furthermore, the use of SMCRA’s inspection and enforcement provisions as a
means to dislodge state permitting decisions does not fit well with the statutory
scheme. Issues involving the non-conformance of a permit to applicable standards
are resolved through a request by the state regulatory authority to the permittee
for a permit revision, and not enforcement action. See Section 511(c); 30 CFR
774.11(b). This process is accompanied by notice, findings supplying the basis for the
request, and an opportunity for a hearing before the revision must be submitted.

Even when OSM is the regulatory authority, it must proceed to correct permit
problems through the revision process. It appears incongruous for OSM to take di-
rect enforcement action against a permittee in a state where it has no direct juris-
diction, and lacks permitting authority, when it could not conduct itself in such a
manner where it does have “exclusive jurisdiction” as in a federal program state.
Moreover, an enforcement action under Section 521(a) generally requires the pre-
scription of abatement measures to assure compliance and presumes that such
measures are within the power of the permittee. However, if the enforcement action
requires the submission of a revision to a state-issued permit, the state regulatory
authority is the only one empowered under SMCRA to request and approve a revi-
sion. If the state disagrees that a revision is warranted under the state program,
the permittee cannot fully comply with the federal enforcement action and remains
in jeopardy because of a continuing disagreement between the state and OSM.
Moreover, the permittee has been denied its rights to prior notice, findings, and a
hearing under SMCRA for permit revisions.

It also appears incongruous with the statutory scheme to permit OSM in its gen-
eral oversight role to take action it could not otherwise pursue even when it takes
action to substitute either federal enforcement or a federal program for all or part
of the state program. In two provisions which discuss direct federal intervention, the
statute requires that the Secretary, before issuing any enforcement orders, first af-
ford the permittee an opportunity to revise a permit it finds does not conform to
the requirements of the applicable regulatory program. Section 504(d), 521(b). See
also 53 Fed. Reg. 26730, 26735. A permittee operating in a primacy state in which
OSM has not completed, let alone initiated, a proceeding to “take over” a state pro-
gram has ample ground for relying on the permit issued by the state permitting au-
thority without becoming subject to direct intervention or enforcement by OSM in
its oversight role.

However, this is not to say that OSM has absolutely no recourse. The federal ac-
tion, if OSM decides it is necessary, is captured in the TDN rule’s guiding principles
for OSM’s oversight role in these circumstances: “the regulatory focus shifts from
individual situations to a broader evaluation of a state’s overall program.” 53 Fed.
Reg. 26731. See also 53 Fed. Reg. at 26738. In other words, OSM will use the other
mechanisms the law provides for “resolving problems with state implementation of
the program; and, these mechanisms allow inadequacies to be corrected without
placing the mine operator in the middle of conflicting orders from state and federal
officials.” Id.

One final legal matter: In the November 16, 2010 Decision for Informal Review
issued by OSM Regional Director Ervin Barchenger regarding Georges Colliers, Inc.,
Permit 54/86-4105, there is legal discussion of “Jurisdiction” on pages 3—5 of the
document. There is significant reliance on two Interior Board of Land Appeals deci-
sions and two U.S. Court of Appeals decisions. All of these are cited for the propo-
sition that “OSM has jurisdiction to address state permitting issues under its TDN
authority.” However, OSM misunderstands the reasoning in these decisions and
misapplies them to the question of OSM’s TDN authority in primacy states.

First, it is instructive to note that both IBLA decisions in the Kuhn and Mullinax
cases preceded OSM’s regulatory decision regarding the issuance of TDNs in pri-
macy states in December of 2007. 72 Fed. Reg. 68000. This regulation is the most
recent and most definitive ruling by the Interior Department concerning the use of
TDNs in primacy states and thus is the applicable and operative law. Furthermore,
the Kuhn case references the 1988 ten-day notice rule but fails to even examine,
let alone discuss, its possible application to the case at hand, and instead sets forth
erroneous premises citing a string of cases all decided prior to the 1988 ten-day no-
tice rule. For example, the Board stated in Kuhn “no definition of the phrase appro-
priate action has been provided by OSM.” 120 IBLA at 16, citing a 1982 version of
30 CFR 843.12. This is flatly wrong, and the opinion makes no mention of the other
consideration of whether the state showed good cause for not taking action.

Kuhn also misstates some of the precedent that serves as the basis for its decision
as follows: “where it is evident that a permit has been issued in violation of state
regulatory requirements, this Board has declared such action inappropriate, and has
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ordered federal enforcement. 120 IBLA at 20, citing W.E. Carter, supra. Not only
was W.E. Carter not decided under the ten-day notice standards that are now appl-
cable, the Board in W.E. Carter only ordered a federal inspection but never reached
the issue of what type of federal action should follow the inspection. In many re-
spects, Kuhn is advisory at best since the Board chose to articulate its views despite
the fact that the permitting controversy was moot. 120 IBLA at 23, n. 9. Compare
with Hopi Tribe v. OSM, 109 IBLA 374, 381 (1989) (an appeal is moot if there is
no effective relief which the Board can afford to the appellant).

It should also be noted that all of these Board cases were considered in the con-
text of citizen complaints and the Board was either never advised of or chose not
to consider the issue (discussed in other sections of our comments) that citizen com-
plaints cannot displace the more specific procedures to contest state permit deci-
sions. To the extent one construes these cases as rejecting this view, the cases then
simply remain contrary to applicable case law because they would allow the Sec-
retary to review state permitting decisions, a matter in which “the Secretary plays
no role.” In Re: (en banc), 653 F.2d at 519.

Secondly, OSM completely misreads the two U.S. Courts of Appeals decisions. In
National Mining Ass’n v. Dep’t of the Interior, 177 F.3d 1 (D.C. Cir. 1999), the U.S.
Court of Appeals for the District of Columbia Circuit pointed to the very construc-
tion of SMCRA which we articulated above—that OSM may not take remedial ac-
tion against a state permittee until after the agency complies with the provisions
of Section 504(b) and 521(b) of SMCRA, which require that OSM first provide notice
to the state and hold a public hearing prior to taking over that portion of a state’s
program that relates to the permitting function (or any other function, for that mat-
ter). This process is embraced by OSM in its regulations at 30 CFR Part 733 and
is a prerequisite to any federal enforcement action by OSM. While this process may
take more time than OSM and others would prefer, Congress believed that mean-
ingful concepts of state primacy and exclusive regulatory authority require nothing
less. Short of changes to the underlying statute, this is the mechanism designed by
Congress and for good reason. And short of the Secretary articulating a rational
basis for departing from the Department’s current regulatory position on this matter
(as set forth in the preamble to the final rule removing 30 CFR 843.21 at 72 Fed.
Reg. 68024—68026), OSM must continue to abide by its interpretation of SMCRA’s
requirements.

Recommended Changes to Draft INE-35

Based on the above discussion and rationale, IMCC and WIEB see no need for
INE-35 and urge the agency not to pursue it further. OSM should, instead, simply
follow its regulations. However, if OSM feels compelled to guide its field personnel
{ria directive, IMCC and WIEB recommend several changes to draft INE-35 as fol-
ows:

Permit Defects—OSM should remove all references to the use of TDNs to ad-
dress permit defects and should clarify that any concerns with the state permitting
process or function should be handled as a programmatic issue, utilizing the various
mechanisms available to OSM such as action plans, technical reviews, and the 732
or the 733 process where appropriate. More specifically, OSM should delete sections
3(i) (definition of “Permit Defect”); section 4(g)(3) (regarding when a TDN will not
be issued for a permit defect); and sections 6(a)(5) and (b)(5) (regarding the proce-
dures for handling permit defects).

Citizen Complaints—OSM should either remove all references to the use of
TDNSs to convey citizen complaints to states or, in the alternative, define the term
“reason to believe” to include an investigation by OSM of the veracity of the com-
plaint prior to conveying the complaint to the state via TDN. Given the requirement
at 30 CFR 732.15(b)(10) that a state program must contain a citizen complaint
mechanism in order for the program to be approved by OSM, this mechanism must
be given an opportunity to work prior to OSM intervening in the process. This is
further confirmed by 30 CFR 842.12, which requires a person requesting a federal
inspection to notify the state regulatory authority in writing of the existence of a
violation, condition or practice. As a result, any federal action under Section 521 of
SMCRA should be held in abeyance until the state has issued its findings pursuant
to its own citizen complaint process. If a citizen is unsatisfied with this result, it
may then approach OSM about the need for a federal inspection. Following a “rea-
son to believe” determination (including a review of the state’s findings), OSM may
then issue a TDN to the state concerning the alleged violation as a precursor to a
possible federal inspection, in accordance with Section 521.

In conjunction with this change, OSM should also define the term “reason to be-
lieve”, since the current standard (i.e. “the facts alleged by the citizen, if true, would
constitute a violation”) is unduly and inappropriately broad. As long as OSM holds
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to this standard, the threshold established by the definition is unreasonably and
unworkably low and flies in the face of the legislative history concerning the term.
In its discussion of Section 521(a)(1) of the Act, Congress stated that “it is antici-
pated that ‘reasonable belief’ could be established by a snapshot of an operation in
violation or other simple and effective documentation of a violation.” (H. Rep. No.
95-218, 95th Cong., 1st Sess., at 129 (1975) (emphasis added). Obviously Congress
had something more in mind with regard to the “reason to believe” determination
than the mere filing of a complaint. OSM is expected to go behind the bald allega-
tions of the complaint and determine, based on a “snapshot” (or, in our view, an
investigation, even if limited in scope) of the alleged violation at the surface mining
site, or some other effective documentation (such as the state’s analysis contained
in its response to the complaint) establishing whether to proceed with any further
action (be it a TDN, or in the case of imminent harm, a federal inspection followed
by appropriate enforcement action). This process would provide a degree of credence
and credibility to the primacy scheme contained in SMCRA by deferring to the pro-
cedures in the approved state program. It would also provide for serious and mean-
ingful consideration by the federal government in its oversight capacity whether to
proceed with expanded federal involvement in the state’s business via a TDN. If
OSM is unwilling to do this via directive, then we would advocate for a rulemaking
on the matter, similar to what we advanced in our rulemaking petition of 1993.

OSM’s reluctance to allow the states to first process citizen complaints that are
received by OSM reflects a mistrust of either our procedures or our ability. In either
case, the answer is not to incorporate federal intervention in the process, but to as-
sess whether there are systemic or programmatic issues that must be addressed and
resolved from a larger perspective. If the states are truly to have primacy, OSM
must be wiling to allow the states to function independently. The mere receipt of
a citizen complaint by OSM, rather than by the state, does not change this integral
aspect of primacy. Instead, it compels OSM to act in a way that respects the states’
role under SMCRA, which in this instance means forwarding the complaint on to
the state for initial review and action. Only after that opportunity should a com-
plaint be ripe for any type of OSM review, and then pursuant to the approach sug-
gested in our comments above.

Transmittal of a citizen complaint through a ten-day notice when the state has
not been previously apprised of the complaint by the citizen triggers a federal proc-
ess which is duplicative of the existing state program procedures. Congress’ intent
was to avoid such federal-state overlap. S. Rep. No. 128 at 90; See also section
201(c)(12) (cooperate with state regulatory authorities to minimize duplication of in-
spection, enforcement, and administration of the Act). Citizen complaint procedures
and the ten-day notice process must be reconciled with the deliberate allocation of
authority under SMCRA. If OSM immediately invokes the ten-day notice process to
intervene in a state program matter when the citizen has never availed himself of
the state procedures and remedies, OSM undermines the statutory provisions for
primacy and the rationale for the requirement that state programs provide the same
opportunities found in SMCRA for citizen participation.

To the extent a state persistently handles citizen complaints inadequately, OSM’s
general oversight role provides the avenue to evaluate the state’s administration of
its program. Citizens may also petition the Director to evaluate the state’s imple-
mentation of the program if they believe the state is not effectively implementing,
administering or enforcing, 30 CFR 733.12(a)(2). The general oversight function
serves adequately to ensure that states will routinely handle citizen complaints
under their programs without OSM intruding upon the state’s jurisdiction on a case-
by-case basis. The use of ten-day notices upon receipt of a citizen complaint which
has not been previously made to and pursued with the state undermines the state
program and creates “federal-state overlap” which Congress expressly intended to
avoid.

Appropriate Action—OSM’s definition of “appropriate action” incorrectly cites
the applicable regulation in the Code of Federal Regulations. It should be 30 CFR
842.11(b)(1)ED)(BX(3).

Arbitrary, Capricious or Abuse of Discretion Standard—OSM’s definition of
this standard at section 3(b) is confusing and overly broad. What is the difference
between the use of the term “irrationally” in (b)(1) and the words “without a ration-
al basis” in (b)(4)? This seems unnecessarily duplicative. Furthermore, the standard
in (b)(4) is new and seems to line up more with NEPA than SMCRA, especially the
use of the term “hard look”. We suggest that (b)(4) be deleted. In addition, we rec-
ommend that the following language be added to Section 4(d) regarding field office
determinations regarding whether an RA’s response is arbitrary, capricious or an
abuse of discretion: “The arbitrary, capricious or abuse of discretion standard does
not allow OSM as a reviewer to substitute its judgment for that of the RA. Adher-
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ence to this standard mandates a finding of appropriate action or good cause if the
RA presents a rational basis for its decision, even if OSM might have decided dif-
ferently if it were the RA. In reviewing TDN responses, OSM must determine
whether the RA’s action or response is based on a reasonable consideration of the
relevant factors and is an exercise of reasoned discretion that does not deviate from
the approved state program. If OSM determines that the RA’s response to a TDN
does not constitute appropriate action or a showing of good cause for inaction, the
written determination must provide a reasonably detailed explanation of the basis
for the conclusion that the RA response is arbitrary, capricious or an abuse of dis-
cretion.”

Authorized Representative - OSM should include the wording “in accordance
with the right of entry requirements of 30 CFR 842.13” at the end of subparagraph
(e)(1).

Definition of Federal Inspection—this definition at section 3(e) includes an
all-embracing catch-all phrase in subparagraph (3) that reads: “Any other inspection
conducted by OSM or jointly by OSM and an RA.” Recent experience causes us to
inquire what OSM has in mind with this definition. Would a meeting between OSM
and the state to discuss an oversight issue constitute “any other inspection” for pur-
poses of this definition? If so, we believe it is overly broad. We recommend that this
paragraph be written to read: “An inspection by OSM, either individually or jointly
with a state RA, under 30 CFR 842.11(a)(1).” In addition to this change, OSM
should also insert the words “an authorized representative of” before the word
“OSM” in subparagraphs (1) and (2) when referencing inspections.

Section (4)(g)—When TDNs will not be issued—in conjunction with our posi-
tion that TDNs should not be issued for alleged permit defects, we recommend the
inclusion of the following subsection under this Section so as to clarify OSM’s op-
tions for programmatic issues. This is also consistent with section 5(b)(9) of the
draft directive:

“(5) Programmatic issues. OSM will not use a TDN once an issue has been deter-
mined to be programmatic in nature. The following types of issues have been deter-
mined to be programmatic:

(1) there is or may be a systemic implementation of an aspect of an approved pro-
gram which OSM believes is inconsistent with the approved program; or

(2) the state program lacks a counterpart to a requirement of the Act or federal
regulations resulting in the RA’s inability to take enforcement action against certain
types of violations or to perform certain regulatory functions; or

(3) the RA and OSM disagree on the adequacy of permit information or the ade-
quacy of reviews required as part of the permitting process.”

In conjunction with this suggested language, OSM should also add the following
in Section 6:

“(f) Programmatic issues—When there is a programmatic issue as described in
section (4)(g)(5), OSM will void any TDN, if the dispute arises from issuing a TDN,
and will

(1) enter into corrective action plans with the RA as part of oversight work plans
or performance agreements;

(2) initiate actions under 30 CFR Parts 732 or 733, as appropriate;

(3) initiate joint OSM/RA or other state/federal agency technical reviews; or

(4) defer to the RA’s technical expertise and judgment with the understanding
that, if a performance standard violation develops, either a state enforcement action
or a TDN will address it.”

Section 6(b)(4) regarding Field Office evaluation of an RA’s response to
a TDN. In an effort to facilitate resolution of TDNs at the state level, we rec-
ommend adding the following language at the end of this section: “When the Field
Office Director anticipates that it will decide that the RA’s response is arbitrary, ca-
pricious or an abuse of discretion, the Field Office Director is encouraged to inform
the RA of the basis for the conclusion before issuing a final written determination
to give the RA a final chance to take enforcement action or to provide any final
views. This process should not delay the time it takes OSM to complete its evalua-
tion of the RA’s response.”

Section 6(c)(2)(d)—we recommend that the Field Office Director should make
available to the RA not only items I—V, but also item VI so that the RA is fully
aware of, and has an opportunity to respond to, the synopsis of the case and the
rationale for the Field Office TDN determination, if the RA has not had the oppor-
tunity to do so previously. Similarly, in section (6)(3)(c), the RA should be given an
opportunity to review and respond to information the Field Office submits to the Re-
gional Director that was not previously available to the RA.
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Draft Directive REG-23 re Corrective Actions for Regulatory Program
Problems

As with other elements of OSM’s oversight actions, OSM is again making false
assumptions about the current progress of program implementation and perform-
ance by the states. Nothing in the record before OSM (i.e. recent annual oversight
reports and OSM’s budget justification document and GPRA reporting) supports the
assertion that there are significant programmatic issues that have not been ade-
quately addressed by the states as part of the existing oversight protocol. Further-
more, nothing in the record supports the assertion that states need to be “induced”
to take corrective action. The cooperative working relationship that we are familiar
with between OSM and the states has led to effective problem solving and resolu-
tion of outstanding issues. We are not dealing with a program that is broken or
bleeding; to the contrary, we have been a model of cooperative federalism that is
often commended by other state and federal agencies.

In terms of the options available to OSM to insure correction of programmatic
issues, while some may label them as “severe”, we would describe them as congres-
sionally mandated and deliberately conceived to preserve state primacy. And while
the options may be limited in scope, we believe this is also intentional. Congress
did not intend for state primacy to be easily undermined through a streamlined sec-
ond-guessing process by the federal government. Instead, Congress anticipated that
any adjustments or “corrections” to a state program or implementation thereof be
preceded by either an opportunity for public hearing and comment (for pro-
grammatic changes) or an opportunity for the state to take appropriate action or
show good cause for not doing so (for alleged violations of the state program).5

OSM’s suggested resolution of this matter is to reinstate policy and procedures
previously contained in Directive REG-23 for the development and implementation
of process-oriented action plans to address programmatic issues and/or to place a
condition on state regulatory program grants to require correction of issues. We are
uncertain what OSM has in mind with regard to its use of “action plans”, but this
appears to hearken back to the days when oversight was focused on the minutia
of state program implementation, rather than on-the-ground performance. OSM fur-
ther tips its hat toward this approach in draft Directive REG-8 where the agency
states that it will maintain “to the extent possible” the focus on on-the-ground re-
sults. We are very uncomfortable with the direction that this “enhancement” is
heading and urge extreme caution.

Whenever OSM references OSM’s options for dealing with our failure to complete
the terms of an action plan (as in Subparagraph 5(a)), it is critical that the directive
reference the procedure set forth in Section 521(b) of SMCRA and 30 CFR 733.12
of its regulations.

With regard to the suggestion in Section 6(a) of the draft directive that states’
Title V grants be conditioned to encourage correction of issues, we are totally op-
posed to this approach. First, we assert that this action is in contravention of
SMCRA. Section 705 contains no suggestion that these “support” grants are to be
restricted or otherwise conditioned for any reason. Quite the contrary: Section 102
of SMCRA anticipates that OSM will “assist the states in developing and imple-
menting a program to achieve the purposes of this Act.” 30 U.S.C. §1202(g). Re-
stricting the federal funding provided in Section 705 flies in the face of Section 102.
Additionally, OSM has not received permission from either the authorizing or appro-
priating Committees of Congress to proceed in this manner. We assert that both of
these bodies expect that OSM will use and apply the moneys appropriated for state
regulatory grants for the purposes intended and without restriction or condition.

Secondly, it makes little sense to restrict the states’ ability to spend federal (and
matching state) moneys to implement their regulatory programs when the very rea-
son for “the issue being corrected” may result from limited resources in the first
place. And even if this is not the case, after working diligently for the past 10 years
to secure increases for Title V funding, it sends the wrong message to now restrict,
via conditions, the expenditures of those funds—especially given the fiscal con-
straints within which states are operating. This incredulous suggested approach by
OSM leaves the states wondering what the agency’s true intentions are with regard

50SM appeared to understand and capture this important principle of state primacy in the
draft discussion paper that was provided to us in August of 2009 where the agency said: “OSM’s
primary role in a State with an approved program is to monitor the State to ensure that it
maintains the capability to fulfill those SMCRA responsibilities, to assist the State in imple-
menting their responsibilities and to report on its evaluation of the State program. OSM main-
tains its authority under SMCRA to intervene when there is a clear breakdown in the
States’ implementation.” (Emphasis added). This is much closer to congressional and judicial
intent, as noted above.
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to “enhancing” oversight. Are we back to the “gotcha” approach to oversight? We
trust not. Too much progress has been made over the years to recede to this type
of state/federal interaction.

We also question the process that OSM has in mind with respect to grant condi-
tioning. OSM notes in the draft directive that it will target additional resources to
correct identified problems or reduce grants based on poor performance. Does OSM
have specific criteria in mind that will be used to target additional resources or re-
duce grants based on performance? Will something other than the key performance
measures set out in REG-8 be utilized? If so, it will be incumbent on OSM to work
with the states to develop these criteria so that we are aware of these new criteria
for performance.

OSM’s draft directive also seems to anticipate that problems will inevitably be
found when it uses language on page 3 under “Responsibilities” in subparagraph
(5)(c)(1) that Field Office Directors will “identify regulatory program problems.”
Again, the history of oversight, especially over the past 15 years, does not support
this conclusion. In fact, quite to the contrary, there have been relatively few “prob-
lems” that have begged for the far-reaching types of solutions and procedures that
OSM is proposing in this draft directive. This is one of the reasons that Directive
REG-23 was rescinded in the first place. If OSM continues to insist on the need
for a new directive, we suggest that the language in Subparagraph 5(c)(1) be
changed to read “Determine if Regulatory Program Problems Exist.” Similar adjust-
ments should also be made in Subparagraph (5)(c)(2), where the words “if a regu-
latory program problem is determined to exist” should be added to the end of the
sentence and in Subparagraph (5(c)(3) where the word “identified” should modify
“Regulatory Program Problems”. We also suggest adding at the end of subparagraph
(5)(c)(3) the words: “An opportunity should be provided for the states or tribe to re-
view and comment on the action plan”. This will be consistent with paragraph 6(b)
on page 4 of the draft directive.

Finally, in subparagraph 5(b)(2), the directive should be amended to provide an
opportunity for the state or tribe to request appropriate technical assistance, not
just the Field Office Director.

Draft Directive REG-8

This directive has grown exponentially since the last version in 2006 (from 45
pages to 105 pages) and the primary explanation appears to be the June 2009 MOU.
Substantial new sections of the directive have been added under oversight inspec-
tions, off-site impacts, stream impacts, bond release, special category permits and
regulatory program problems—all of which trace their roots to obligations in the
MOU directed at OSM. Were it not for the MOU, it is unlikely that this directive
would have been revisited at all. It certainly would not have undergone such a dras-
tic facelift. Based on the annual oversight reports received by the states over the
past five years, there has been no evidence to support such a major overhaul.

While we understand that OSM has struggled with the presentation of certain
data elements contained in REG-8 that are used to support oversight reports,
OSM’s own annual report, and responses to requests from Congress, the General Ac-
countability Office (GAO) and others, what OSM has undertaken with this revision
goes well beyond that concern. We have offered on numerous occasions to work with
OSM on these data needs, most recently during the summer of 2009. Rather than
engage us on this matter, OSM has chosen to move in a direction that once again
reverses much of the progress we have made over the years and sets up a
confrontational environment that will do little to meaningfully evaluate and report
on state program implementation. Instead, the directive is structured to provide
maximum leverage for OSM to implicate the states for their failure to comply with
commitments made on our behalf by OSM in the June 2009 MOU. Some of those
commitments require rulemakings to accomplish, not internal directives. The section
on “mitigating the impacts to streams” is particularly egregious, as it advances
OSM’s objectives under its stream protection rule prior to actual promulgation.

It is difficult to know where to begin in providing comments on this expanded di-
rective. In addition to changes to the text of the directive, there are significant ad-
justments to the various charts for collecting data and information. We provided de-
tailed comments on the portion of the directive entitled “Oversight Inspections” on
July 8 of this year but the draft reflects only a few of our suggested changes. We
believe the most effective process for reviewing and sorting out our respective con-
cerns with current and proposed oversight procedures and requirements is through
a collaborative effort, as has been utilized in the past. The Oversight Steering Com-
mittee has facilitated this process and the result has been an oversight directive and
evaluation process that reflects a meeting of the minds. We believe that such an ap-
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proach is critical and recommend that that Oversight Steering Committee meet in
the immediate future to begin an appropriate review process.

In the meantime, below are a sampling of some of our concerns with REG-8, all
of which (in addition to others that will likely be identified) require further review
and discussion.

Page 3—item (h) Performance Agreement/Evaluation Plan and (j) Ac-
tion Plan—allows OSM to concoct a written plan with or without the pri-
macy State’s concurrence. It basically anticipates the State will sign, but
notes that signing is not mandatory for OSM to proceed as it wishes to con-
duct oversight. This attitude undermines many years of State and OSM co-
operation and collaboration in implementing SMCRA.

Page 4—Subparagraph (5)(a)(2) indicates that the Director/Deputy Director
will appoint an Oversight Steering Committee “when appropriate”. We can-
not imagine a scenario where this would not be appropriate. Part of the
past success of OSM’s oversight policy and procedure has been attributable
to the work of this Steering Committee. As suggested above, we believe this
is the proper forum for discussing and resolving the many issues associated
with the new draft directive and we urge OSM to rejuvenate this Com-
mittee as soon as possible.

Page 5—item (d)(4)—The States have no problem with public participation
as allowed under their approved programs, which must be consistent with
and as effective as that provided under the federal regulations. OSM seems
to be anticipating far more public participation than that currently required
by law and regulation.

Page 6—item 5—preparing a Performance agreement/Evaluation Plan “to
the extent possible” cooperatively with the State regulatory Authority—in-
tent is explicit that OSM will prepare the plan as it deems appropriate,
even absent the regulatory authority’s cooperation and concurrence.

Page 8—OSM does not mention the effect that this new draft directive will
have on other REG-8 change notices, including Transmittal Number 932
dated July 1, 2008 and Transmittal Number 943 dated October 6, 2008.
Appendix—Page 1-2, last paragraph—This is a federal guidance document
and does not have the weight of regulation or statute. While OSM may feel
that the States have “respective roles and responsibilities”, those are set
forth by law and regulation. The States should not and are not bound by
this federal guidance document.

Appendix—Page 1-3—OSM notes in paragraph 2 that oversight reviews,
“may be associated with evaluation of customer service, actual or potential
on-the-ground or permitting problems, and end results.” This sets up the
classic second-guessing scenario, especially with respect to permitting
issues. OSM’s authority is restricted to review of the state’s permitting
process and program, not individual permitting decisions. The suggestion
that “potential” problems are fair game also unduly expands the reach of
OSM'’s oversight review and authority. And while OSM states that its over-
sight “will not be process-driven”, the draft directive allows OSM to essen-
tially review and second guess the regulatory authority’s decisions and ac-
tions at any time. In this regard, paragraph 2 on page 1-3 seems incon-
sistent with paragraph 4 that follows. OSM sets percentages of the number
of inspectable units it will focus on, then provides a caveat that it may re-
view more should it so choose. Not only will this be duplicative of the regu-
latory authority’s processes, the additional record keeping and reporting
will further strain OSM and State resources and foster uncertainty in the
regulated community.

Appendix—Page 1-4—Outreach—OSM needs to be sure that it does not
confuse its oversight role with the jurisdictional role of the state regulatory
authority. To actively seek other federal agency concerns is the role of the
state regulatory authority under its primacy program, either as part of the
permitting process or in the initial stages of program approval or later pro-
gram amendments. This is not and should not be a function of OSM over-
sight. OSM’s expansion of the role of other federal agencies in the oversight
process is a clear indication of the far-reaching impact of the 2009 MOU.
Appendix—Pages 1-5 through 1-8—Oversight Inspections—This is an en-
tirely new section of REG-8, also driven by the 2009 MOU. In it, OSM has
decided upon a shotgun approach without a statistical basis for selecting
the types and percentage of inspections it intends to conduct—with or with-
out concurrence of the regulatory authority. Independent inspections con-
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travene and usurp a State regulatory authority’s primacy. If independent
inspections are conducted, OSM’s inspections should always be conducted
with reasonable notice to the regulatory authority. OSM’s intent to give less
than 24 hours notice is unrealistic and unreasonable. OSM and the States
have many years of cooperation and trust in implementing SMCRA. OSM
is reverting back to the days of mistrust and confrontation with the States.
OSM’s inspector should give his/her State counterpart at least 5 working
days notice of the inspection date. OSM would not have to disclose the per-
mit or site location until the day of the inspection. OSM’s intent to conduct
independent inspections without notice to the regulatory authority is unac-
ceptable and contrary to State primacy.

Appendix—Page 1-6—Oversight Inspections—OSM states in the second
paragraph of this section that “inspections that do not specifically address
the purpose of an oversight inspection [such as citizen complaints and fed-
eral enforcement inspections] will not be counted in meeting the targeted
number of inspections in the Performance Agreement/Evaluation Plan”. The
fact is, all OSM inspections have the effect of evaluating the effectiveness
of a state’s program in some form or another. As a result, all OSM inspec-
tions in primacy states should be accounted for in determining the actual
number of oversight inspections for each respective state or tribe.

Appendix—Page 1-7—OSM notes with respect to the selection of random
and focused inspections that “the final decision on the types of inspections
to be used for evaluation of any state or tribal program will be at the dis-
cretion of the FOD.” This would seem to undercut any agreements that
were reached between the state and the FOD during the negotiation and
development of the state’s annual performance agreement.

Appendix—Pages 1-9 through 1-13—Offsite Impacts—The current REG-8
provisions addressing offsite impacts should remain in place. The draft
greatly expands the universe of offsite impacts and goes far beyond the ju-
risdictional control of the regulatory authority. Offsite impacts should be
limited to violations cited under SMCRA. OSM’s draft would also consider
violations cited by other federal and state agencies that are outside the
scope of SMCRA. Several of the reporting requirements are new and de-
serve further discussion before being incorporated in the directive. Again,
in many cases, OSM is utilizing the directive to foist new requirements on
state regulatory authorities which do not find their support in existing reg-
ulations. This is particularly true with respect to the collection of informa-
tion on unregulated off-site impacts in addition to those regulated or con-
trolled by the state program and the identification of off-site impacts where
no violation was required or cited. In addition to the potential confusion
and controversy this could engender, spending limited state and federal re-
sources on these matters seems inappropriate.

Appendix—Pages 1-13 through 1-18—Reclamation Success—The decision
to apply for a phase bond release is a business determination of the per-
mittee. While the regulatory authority can encourage the permittee to sub-
mit a bond reduction application, it cannot by regulation or law mandate
this result. The timeliness measurements of the approval of the various
bond release phases may not provide the most accurate data.
Appendix—Pages 1-20 through 1-21. OSM is moving toward an enhanced
database for oversight, especially with the expanded “Regulatory Program
Data for States and Tribes” (DST). It is absolutely critical that OSM engage
in discussions with the states about the ability to provide the data being
sought by OSM before the agency moves forward with this aspect of over-
sight. The states will likely face challenges associated with both the avail-
ability of this data and the resources required to provide the data. If OSM
is to be successful in the collection and analysis of this important program
data, the agency’s state partners must be brought into the process.
Appendix—Page 1-23—OSM is proposing to place minutes from meetings
between OSM and the states in OSM’s “Evaluation Files”, which in turn
would be placed on OSM’s website. These oversight “team meetings” are
often frank exchanges about challenging issues, and may involve discus-
sions about potential future enforcements actions against operators. Making
these types of notes and discussions available to the public could prove
problematic. These materials should enjoy the same protection as attorney-
client privilege and work product.
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Conclusion

We appreciate the opportunity to submit these comments on the three oversight
directives discussed above. We call upon OSM to reconvene the Oversight Steering
Committee to engage in further discussions concerning both REG-8 and REG-23 to
address the various concerns raised in our comments. We also urge OSM to appoint
a separate working group composed of state and federal representatives to work
through the issues associated with the proposed reinstitution of INE-35. We stand
prepared to meet with you at your earliest convenience.

Sincerely,

Gregory E. Conrad
Executive Director
Interstate Mining Compact Commission

Douglas C. Larson

Executive Director

Western Interstate Energy Board

On behalf of the WIEB Reclamation Committee

[A letter submitted for the record by the Western Governors’
Association, to The Honorable Ken Salazar, Secretary, U.S.
Department of the Interior, dated February 27, 2011 follows:]

WESTERN GOVERNORS’ ASSOCIATION

Headquarters:
1600 Broadway, Suite 1700
Denver, CO 80202
303-623-9378 — Fax 303-534-7309

Washington, D.C. Office:

400 N. Capitol Street. N.W., Suite 388
Washington, D.C. 20001
202-624-5402 — Fax 202-624-7707
www.westgov.org

February 27, 2011

The Honorable Ken Salazar
Secretary of the Interior
Department of the Interior
1849 C. Street, N.W.

Mail Stop 7060
Washington, D.C. 20240

Dear Secretary Salazar:

On behalf of the Western Governors’ Association (WGA), we are writing to express
concerns over recent actions by the Office of Surface Mining, Reclamation and En-
forcement (OSMRE) to comprehensively revise regulations regarding stream protec-
tion under the Surface Mining Control and Reclamation Act (SMCRA). These pro-
posed changes, called the “stream protection rule,” will apply nationwide and in the
agency’s own words are “much broader in scope than the 2008 stream buffer zone
rule.” WGA is an independent, nonpartisan organization of Governors representing
19 Western states and three U.S.-flag Pacific islands. The states in our territory
produce 599 million tons of coal annually, representing 56% of the total U.S. coal
production.

Several of our member states who are “cooperating agencies” have delivered a let-
ter (see attached letter dated November 23, 2010) to your Director of OSMRE ex-
pressing serious concerns about the need and justification for both the proposed rule
and accompanying environmental impact statement (EIS), as well as the quality,
completeness and accuracy of the chapters of the EIS that they had the opportunity
to review. WGA is also concerned by the procedures used by your agency in devel-
oping the EIS to support this rule. Members who are “cooperating agencies” on the
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EIS feel that they have not had a meaningful opportunity to comment on its con-
tents, given the constrained time periods for reviewing and submitting comments.

WGA feels that the OSMRE has not provided a sufficient basis to support the
need for sweeping regulatory changes, hi fact, one of the primary justifications put
forward by the agency in its Federal Register notice is a June 11, 2009 memo-
randum of understanding (MOU) between the Administrator of the U.S. Environ-
mental Protection Agency, the Acting Assistant Secretary of the Army, and you.
However, the MOU was specifically targeted at “Appalachian Surface Coal Mining,”
which expressly refers to mining techniques requiring permits under both the Sur-
face Mining Control and Reclamation Act (SMCRA) and Section 404 of the Clean
Water Act (CWA), in the states of Kentucky, Ohio, Pennsylvania, Tennessee, Vir-
ginia, and West Virginia.” (See MOU at p. 1 [REMOVED ADVANCE FIELD] and
fn 1). Despite this limitation in the MOU, the OSMRE rules will be applied to coal
mines throughout the United States, including coal-producing Western states that
we represent.

Likewise, the agency has not provided objective data to support such comprehen-
sive regulatory changes. OSMRE’s most recent annual evaluation reports for West-
ern states for 2010 strongly suggest otherwise. For example, the report for Wyo-
ming, which produces more coal than any other state in the U.S. (almost 40% of
the nation’s total), says that: “...the Wyoming program is being carried out in an
effective manner.” The report also demonstrates significant and steady progress in
reclamation, showing that the ratio of reclaimed to disturbed acres has steadily in-
creased from 10% in 1988 to 45% in 2010. The report also stated that the state en-
sured that backfilled and graded areas will be returned to approximate original con-
tour, that there have not been any public complaints about bonding, and that Wyo-
ming has not had any bond forfeitures in recent years. Finally, despite OSMRE’s
insistence on a 78% increase in inspections, no enforcement actions were taken by
OSMRE during 2009 or 2010. hi OSMRE’s own words, “this lack of additional en-
forcement actions, despite increased inspection frequency, helps to illustrate the ef-
fectiveness of the Wyoming’s regulatory program.”

Similar statements can be found in OSMRE evaluation reports on other WGA-
member states. Here is a sampling of what OSMRE said about some of the other
major coal producing states in the West:

e North Dakota: “Overall, North Dakota has an excellent coal regulatory pro-
gram.”
o Montana: “...an off-site impact is defined as anything resulting from a surface
coal mining and reclamation activity or operation that causes a negative ef-
fect on people, land, water, or structures outside the permit area...Off-site im-
pacts were not identified during the reporting period.”
e Utah: “...site conditions indicated that the state is effectively implementing
and enforcing its program.”
e Texas: “..the Office of Surface Mining finds that Texas is properly admin-
istering its regulatory and abandoned mine lands programs.”
Alaska: the “DMLW [Division of Mining, Land, and Water] is effectively
maintaining and administering the coal regulatory program in accordance
with the Alaska Surface Coal Mining and Reclamation Act.”

WGA urges you to consider these reports on Western state coal programs, evalu-
ate the proposed regulatory changes, and consider suspending further work on their
implementation so that OSMRE can re-examine the purpose and need for these
rules, and provide appropriate scientific and factual information to support rule
changes of this magnitude. If after such evaluation and consideration the agency de-
termines that rule changes are necessary, we request that OSMRE engage our
member states and members of the public in a meaningful and substantial way.

Sincerely,

C.L. “Butch” Otter
Governor of Idaho
Chairman

Christine O. Gregoire
Governor of Washington
Vice Chair

Enclosure
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