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NOMINATIONS OF JAMES E. GRAVES, JR., 
NOMINEE TO BE UNITED STATES CIRCUIT 
JUDGE FOR THE FIFTH CIRCUIT; PAUL K. 
HOLMES, III, NOMINEE TO BE UNITED 
STATES DISTRICT JUDGE FOR THE WEST-
ERN DISTRICT OF ARKANSAS; ANTHONY J. 
BATTAGLIA, NOMINEE TO BE UNITED 
STATES DISTRICT JUDGE FOR THE SOUTH-
ERN DISTRICT OF CALIFORNIA; EDWARD J. 
DAVILA, NOMINEE TO BE UNITED STATES 
DISTRICT JUDGE FOR THE NORTHERN DIS-
TRICT OF CALIFORNIA; AND, DIANA 
SALDAÑA, NOMINEE TO BE UNITED STATES 
DISTRICT JUDGE FOR THE SOUTHERN DIS-
TRICT OF TEXAS 

WEDNESDAY, SEPTEMBER 29, 2010 
U.S. SENATE, 

COMMITTEE ON THE JUDICIARY, 
Washington, DC 

The Committee met, pursuant to notice, at 2:03 p.m., SD–Room 
226, Dirksen Senate Office Building, Hon. Al Franken, presiding. 

Present: Senators Whitehouse, Franken, Sessions, and Cornyn. 

OPENING STATEMENT OF HON. AL FRANKEN, A U.S. SENATOR 
FROM THE STATE OF MINNESOTA 

Senator FRANKEN. Good afternoon. This hearing will come to 
order. 

Today we will consider five judicial nominations. First, we will 
hear from Justice James Graves, Jr., who is nominated for circuit 
judge for the fifth circuit. 

Our second panel will consist of district court nominees, Judge 
Diana Saldaña of Texas, Paul Holmes of Arkansas, Judge Anthony 
Battaglia of California, and Judge Edward Davila, also of Cali-
fornia. 

We are fortunate to have some of these nominees’ home State 
Senators here to introduce them, and we will turn to them shortly. 

Before we do, I will turn the floor over to my friend, the Ranking 
Member, Senator Sessions, for his opening remarks. 

Senator. 
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STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM 
THE STATE OF ALABAMA 

Senator SESSIONS. Thank you, Mr. Chairman. It is good to be 
with you, and have enjoyed serving with you on the Committee. 
You have taken a great interest in these important matters, spend 
time on them, and that speaks well of your approach to law and 
justice in America; and, have had the good judgment to correct me 
on occasion when I have been wrong. 

Senator FRANKEN. Very, very, very rarely. 
Senator SESSIONS. You are very, very nice and kind. 
Senator FRANKEN. Thank you. 
Senator SESSIONS. We have had, I think, a good Committee and 

we try to do our job right. It is the only real opportunity the Amer-
ican people have in a public forum to have the nominees answer 
questions and discuss the issues. 

I have looked at the record of the nominees. I have some con-
cerns. We will discuss some of those today. But we try to be sup-
portive of good nominees, and I have voted for an overwhelming 
number of those. And most have received unanimous votes out of 
the Committee. 

I would like to take a moment to address the notion, that I think 
is mistaken, that district court nominees that the President has 
submitted have been treated unfairly or in an unprecedented man-
ner. On average, Senators have had only 55 days this year to pre-
pare for hearings, that is, from nomination to hearing of district 
court nominees. 

By contrast, during the Bush Administration, Senators had an 
average of 120 days before the district court nominees had a hear-
ing. 

Last week, one of our colleagues raised the question of whether 
or not we are violating tradition when two home State Senators ap-
prove a nominee, and he felt that they should get a straight up or 
down vote without delay. But that has not been the tradition, as 
many have suggested. 

Fourteen of President Bush’s district court nominees had the 
support of their home State Senators, but did not get an up or 
down vote, because they were delayed mostly in committee. Thom-
as Farr of North Carolina had the support of both Senators Burr 
and Dole and waited 757 days and never got a hearing. He was 
rated unanimously well qualified by the ABA, and no concerns 
were ever raised about his nomination. 

Richard Honaker of Wyoming had the support of both Senators 
Enzi and Barrasso and waited 655 days for an up or down vote in 
the Senate, but it never came. He was rated unanimously well 
qualified, the highest rating by the ABA. And the only concerns 
raised were his co- sponsorship of a pro-life bill in 1991, while serv-
ing as a Democratic member of the Wyoming House of Representa-
tives. 

Gus Puryear of Tennessee had the support of Senators Alexander 
and Corker and waited 569 days for an up or down vote on the 
Senate floor, but never got it. The ABA rated him unanimously 
qualified, and none of the concerns raised were significant. 

Richard Barry of Mississippi had the support of Senators Wicker 
and Cochran and waited 155 days just for a hearing, but it never 
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came. He was rated well qualified by the ABA, and no concerns 
were raised. 

So I just wanted to make that point. We are in a lot of give-and- 
take and fussing here. So we do have a responsibility, I think all 
of us in the Senate, to make sure the nominees are well treated 
and we do take seriously the support of home State Senators. 

Thank you. 
Senator FRANKEN. Thank you. Thank you, Mr. Ranking Member. 
Senator Cornyn, you are going to speak for your nominee. So I 

guess what we are going to do now is go to my colleagues, who are 
going to speak on behalf of the nominees from their state, and we 
will start with Senator Lincoln. 

PRESENTATION OF PAUL K. HOLMES, III, NOMINEE TO BE U.S. 
DISTRICT JUDGE FOR THE WESTERN DISTRICT OF ARKAN-
SAS BY HON. BLANCHE LINCOLN, A U.S. SENATOR FROM THE 
STATE OF ARKANSAS 

Senator LINCOLN. Well, thank you, Mr. Chairman and to the 
members of the Judiciary Committee. I certainly want you all to 
know I appreciate the opportunity to appear before you today to in-
troduce an enormously well qualified candidate and nominee, Paul 
K.—we call him P.K.—Holmes, III, who has been nominated to 
serve on the U.S. District Court in the Western District of Arkan-
sas. 

First, I would also like to thank Chairman Leahy for granting 
my request that Mr. Holmes receive a hearing so that the Judiciary 
Committee can learn about P.K. and why he is such an outstanding 
candidate for the Federal bench. 

I would also like to recognize P.K.’s wife, Kay, who is also here 
with us today, and we appreciate always having family with our 
nominees when they come. It is a great opportunity for us to show 
that you get teamwork in Arkansas. And that is what you get out 
of the Holmes, that is for sure. 

P.K. is very well known and very well respected as a lawyer from 
Fort Smith, Arkansas, with a wealth of experience in both the pub-
lic and the private sector. He is currently a partner at Warner, 
Smith & Harris in Fort Smith, where he also started out as an as-
sociate in 1978. 

From 1993 to 2001, P.K. left the firm when President Bill Clin-
ton appointed him and the Senate confirmed him as the U.S. Attor-
ney for the Western District of Arkansas. So he has got great expe-
rience and, again, very well qualified, and certainly well respected. 

P.K. is a 1973 graduate of Westminster College in Fulton, Mis-
souri and received his J.D. from the University of Arkansas in Fay-
etteville in 1978. He is also known as a leader in his community. 
P.K. has been named Lawyer of the Year for the Arkansas Volun-
teer Lawyers for the Elderly. 

He is on the board of trustees for Lyon College in Batesville, 
which is one of our very esteemed liberal arts colleges in Arkansas. 
And he is an elder and trustee at the First Presbyterian Church 
of Fort Smith. 

Much of that is to tell you that I know P.K. not only as an in-
credibly professional lawyer, attorney, and certainly a great U.S. 
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Attorney from the Western District, but, also, from a family stand-
point, we have a tremendous connection. 

My brother-in-law and P.K. were undergraduates together. He 
served as an attorney for my husband’s grandmother, who passed 
away a year ago, a year ago last week, a week shy of 112. So you 
not only know that he is a good lawyer, he has got great patience 
and stamina, as well. 

He received an outpouring of support for his candidacy from Ar-
kansans, who know him both professionally and personally. And 
the dozens of letters and calls that we have received all expressed 
confidence that P.K. has the experience, the intelligence, the char-
acter, and fairness that qualify him for a Federal judgeship, and 
many other exemplary qualifies one would hope to find in a nomi-
nee, as well. I think you can see that from all of the activities that 
he is engaged with. 

In closing, I would like to thank, again, Chairman Leahy and the 
Judiciary Committee, all of the members here, for allowing P.K. 
Holmes to receive a hearing, and request your full attention, care-
ful consideration of his nomination, and know that he has all of my 
confidence in terms of the incredible job that he can do serving on 
the Federal bench. 

So thank you, Mr. Chairman and Ranking Member Sessions. I 
appreciate your attention, and certainly want to welcome P.K. 
Holmes to the Judiciary Committee and tell him how proud we are 
in Arkansas of him. 

Thank you. 
Senator FRANKEN. Thank you. I hope he can live up to that intro-

duction. 
After my distinguished colleagues make their introductions, feel 

free to go back to your other duties. All of us, I know, have very 
busy schedules. 

So, Senator Lincoln, if you would like to leave us now—you are 
welcome to stay, of course. 

I would now like to recognize the distinguished Senators from 
Texas. Senator Hutchison, thank you for joining us, and Senator 
Cornyn, to introduce Judge Saldaña. 

PRESENTATION OF DIANA SALDAÑA, NOMINEE TO BE U.S. DIS-
TRICT JUDGE FOR THE SOUTHERN DISTRICT OF TEXAS BY 
HON. KAY BAILEY HUTCHISON, A U.S. SENATOR FROM THE 
STATE OF TEXAS 

Senator HUTCHISON. Thank you very much, Mr. Chairman. It is 
my pleasure to introduce Diana Saldaña, who has been nominated 
to serve as a Federal judge for the Southern District in Texas, La-
redo, to sit in Laredo. 

Judge Saldaña received a B.A. in history and government from 
the University of Texas and then received her J.D. degree from the 
University of Texas Law School. 

Judge Saldaña’s career has given her a breadth of experience, 
and I believe she will serve well on the Federal bench. 

She was born in Carrizo Springs, Texas, only a stone’s throw 
from where she is currently serving as U.S. Magistrate in Laredo. 
Prior to being selected to serve as a magistrate, Judge Saldaña 
served 4 years as an assistant U.S. attorney. She handled as many 
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as 350 active Federal criminal cases, ranging from immigration to 
narcotics to health care. It was in this capacity that she was se-
lected court coordinator for Judge Kazen. 

Before her work in the U.S. Attorney’s office, Judge Saldaña 
spent time as a lawyer for the U.S. Department Justice in the Civil 
Rights Division and the U.S. Department of Agriculture in the 
General Counsel’s office. She also served as a law clerk to Chief 
Judge George Kazen in the Southern District of Texas. 

Judge Saldaña has a solid academic foundation, with impressive 
professional experience, and is very respected in the south Texas 
community. I believe she is well qualified and highly competent 
and would be an effective Federal district judge in south Texas. 

I recommend Judge Saldaña to the Committee. Senator Cornyn 
and I interviewed her and we feel that she is the best qualified 
nominee for this bench. 

Thank you, Mr. Chairman. 
Senator FRANKEN. Thank you very much, Senator Hutchison. 

And, again, feel free to—thank you for appearing and feel free to 
go back to your duties, unless you feel some obligation to listen to 
your junior Senator, which my senior Senator never seems to feel. 

[Laughter.] 
Senator FRANKEN. No, she sometimes enjoys listening to me. 
Senator Cornyn. 

PRESENTATION OF DIANA SALDAÑA, NOMINEE TO BE U.S. DIS-
TRICT JUDGE FOR THE SOUTHERN DISTRICT OF TEXAS BY 
HON. JOHN CORNYN, A U.S. SENATOR FROM THE STATE OF 
TEXAS 

Senator CORNYN. Mr. Chairman, I wondered how you were going 
to get your way out of that one, but you did very well. 

Senator FRANKEN. Thank you. 
[Laughter.] 
Senator CORNYN. Mr. Chairman, I am pleased to join Senator 

Hutchison in welcoming Judge Diana Saldaña of Laredo, Texas, to 
the Senate and to the Judiciary Committee. We want to welcome 
her two sons, who I think are here, Thomas and Luke. Are they 
present? Would you mind if they stood? They are next door. 

As well as her mother, Blanca Hernandez Rodriguez. And there 
she is. Welcome. We are glad you are here. 

We also want to acknowledge Diana’s husband, Robert. There is 
Robert. Thank you, Robert. Robert serves as a police officer in the 
city of Laredo, Texas. Robert, we thank you for your service, as 
well. 

Senator Hutchison has detailed why we believe Judge Saldaña is 
the best qualified candidate for this position and why we rec-
ommended her to the President. And we are glad we have had a 
meeting of the minds with the President on that and he has nomi-
nated her. 

I want to take just a couple of minutes to talk about why she 
is such a remarkable person and why she is an inspiration and role 
model to so many people, because her story really represents the 
American dream. 

Throughout the selection process, the more I learned about Judge 
Saldaña’s story, the more I grew to admire not only what she has 
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accomplished, but what she stands for and how she represents our 
Nation, which is a beacon of opportunity for all. 

At the age of 10, she began traveling with her mother and sib-
lings from their home in Carrizo Springs, Texas, to Minnesota and 
to North Dakota to work as migrant farmers in the soybean, sugar 
beet and potato fields. Because of the seasonal nature of that work, 
Diana and her siblings would often leave South Texas before school 
had ended and return after the next school year had begun, which, 
of course, made keeping up with school all the more difficult. 

She traveled the 1,500 miles north and worked with her family 
in the fields every summer through high school and college. She 
even worked in the fields during her first year of law school. 

Despite these challenges, she was the first in her immediate fam-
ily to earn a college degree. She has recalled to others that while 
working in the fields, her mother had told her that an education 
was the only way of not being a farm worker and working in those 
fields anymore. 

Diana was once asked what person had the greatest impact on 
her life, and, not surprisingly, she answered, without hesitation, 
her mother. Diana explained, ‘‘My mother has a third grade edu-
cation, but she was able to raise six children by working hard and 
having a deep faith in God. I remember her working up to three 
jobs at one time, taking naps in the family car, when our finances 
were especially tight, to make ends meet. My mother instilled in 
us a strong work ethic and encouraged us to dream of a better life.’’ 

Today, Judge Saldaña mentors young people using her own story 
as inspiration and stressing that anything is possible if you are 
willing to work hard and sacrifice and stay focused. 

Let me conclude with this, Mr. Chairman. Diana has been nomi-
nated to fill the vacancy left by her mentor, Judge George Kazen, 
who is taking senior status. Judge Kazen knows Diana well. She 
served as his law clerk, appeared before him as a Federal pros-
ecutor, and presided over many of his cases as a Federal mag-
istrate judge. 

He described Diana as, quote, ‘‘One of the finest law clerks he 
ever had; a tough, no nonsense prosecutor, and a quintessential 
judge; intelligent, hardworking, honest, fair and decisive.’’ 

Finally, Judge Kazen told us that it would be his personal honor 
if Judge Saldaña were confirmed as his successor. I cannot think 
of much higher praise. 

Mr. Chairman, I look forward to working with you and all of our 
colleagues on the Judiciary Committee to swiftly confirm Diana 
Saldaña as United States District Judge for the Southern District 
of Texas and look for an expeditious consideration of her nomina-
tion on the floor and an affirmative vote. 

Thank you. 
Senator FRANKEN. Thank you, Senator Cornyn, and thank you, 

Senator Hutchison, for the very eloquent introduction of Judge 
Saldaña. 

I would now like to welcome my distinguished colleagues from 
Mississippi, Senator Cochran and Senator Wicker, to introduce 
Justice James Graves, Jr. 

Senators, thank you both for being here. We will start with Sen-
ator Cochran. 
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PRESENTATION OF JAMES E. GRAVES, JR., NOMINEE TO BE 
U.S. CIRCUIT JUDGE FOR THE FIFTH CIRCUIT BY HON. THAD 
COCHRAN, A U.S. SENATOR FROM THE STATE OF MIS-
SISSIPPI 
Senator COCHRAN. Mr. Chairman, thank you very much. I am 

very pleased to introduce Justice James Graves to the Judiciary 
Committee. He has been nominated by the President to serve as a 
circuit court judge on the United States Court of Appeals for the 
Fifth Circuit. 

He received his undergraduate degree from Millsaps College in 
Jackson, Mississippi. He earned a law degree from Syracuse Uni-
versity College of Law, and he has a master’s degree of public ad-
ministration from Syracuse University. 

Justice Graves has served as legal counsel in the Mississippi At-
torney General’s office in the Divisions of Human Services and 
Health Law. He also served as director of the Child Support En-
forcement Division at the Mississippi Department of Human Serv-
ices. 

Justice Graves currently serves as a presiding justice on the Mis-
sissippi Supreme Court. Before his appointment to our State Su-
preme Court in 2001, he served as a Mississippi trial court judge 
for 10 years. His other experiences include working with the Mis-
sissippi Legal Services and other community organizations in our 
State. 

Soon after his graduation from law school, he served as an ad-
junct professor at several universities in our State. He has received 
many honors, and the Mississippi legal community is very proud to 
have joined in endorsing him and recommending his nomination to 
the Committee. 

So I am pleased to recommend his confirmation to the Senate. 
Senator FRANKEN. Thank you, Senator. 
Senator Wicker. 

PRESENTATION OF JAMES E. GRAVES JR., NOMINEE TO BE 
U.S. CIRCUIT JUDGE FOR THE FIFTH CIRCUIT BY HON. 
ROGER WICKER, A U.S. SENATOR FROM THE STATE OF MIS-
SISSIPPI 

Senator WICKER. Thank you, Mr. Chairman and members of the 
Committee. I am glad to join Senator Cochran here today, and I ap-
preciate this opportunity to say a few enthusiastic words regarding 
the nomination of Mississippi Supreme Court Justice James 
Graves to serve on the United States Court of Appeals for the Fifth 
Circuit. 

Of course, Justice Graves will have an opportunity to introduce 
his wife, Betty, and his family. They are here with him today. I 
know that this is a significant moment of accomplishment for the 
family, as well, and I congratulate them. 

I support this nomination for all of the reasons that Senator 
Cochran has already outlined—this candidate’s education, his pro-
fessional experience, and his life experience. 

I would add to the specifics mentioned by Senator Cochran the 
fact that Justice Graves has been recognized on numerous occa-
sions with awards noting his true servant’s spirit, which I believe 
is a testament to his dedication to his family and community. 
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Those who know him know that he is particularly committed to 
teaching, motivating and inspiring young people, particularly the 
young people of his native State of Mississippi. For example, he has 
coached high school, college and law school mock trial teams, in-
cluding the Jackson Murrah High School mock trial team, which 
won the 2001 State championship. Also, in 2001, he was honored 
as the Jackson Public School District Parent of the Year. 

These are just some of the many examples that demonstrate his 
remarkable service to the public, in addition, of course, to the edu-
cation and professional accomplishments that Senator Cochran 
mentioned. 

So in conclusion, let me say, Mr. Chairman, that I support this 
nomination and I congratulate Justice Graves and wish him all the 
best. 

Thank you to the members of the Committee for your hard work 
in this confirmation process. Thank you. 

Senator FRANKEN. Thank you, Senator. I would like to thank 
both of my distinguished colleagues from Mississippi. 

I see now that Senator Pryor has joined us to introduce P.K. 
Holmes. I have learned now it is P.K., and not just Paul. Thank 
you for joining us. 

Senator Pryor. 

PRESENTATION OF PAUL K. HOLMES, III, NOMINEE TO BE U.S. 
DISTRICT JUDGE FOR THE WESTERN DISTRICT OF ARKAN-
SAS BY HON. MARK PRYOR, A U.S. SENATOR FROM THE 
STATE OF ARKANSAS 

Senator PRYOR. Thank you, Mr. Chairman. And thank you for 
having me here, and thank all the members of the Committee. 

I come here today to say a few words about P.K. Holmes. And 
let me tell you, when the vacancy arose in the Western District of 
Arkansas, typically, as you all know, there is a long line of people 
who want to be a Federal Judge. But as soon as P.K. Holmes’ name 
arose, everybody else dropped off the list. 

Everybody defers to P.K. Holmes. The fact that he was an out-
standing U.S. Attorney for the Western District for 8 years, from 
1993 to 2001; the fact that he has practiced law in Fort Smith in 
the areas of commercial litigation and white collar criminal matters 
with Warner, Smith & Harris there for years and years; and, just 
the fact that he has built his reputation all over the State of Ar-
kansas for outstanding character, for the right kind of hard work, 
the right kind of proper judicial temperament, just the right kind 
of commitment to the legal profession, and respect for the courts. 

Basically, everybody else just said, ‘‘Hey, if P.K. wants it, then 
he would do a much better job than I could ever do,’’ and one-by- 
one, they just dropped off the list. 

So it really is my privilege today to say a few kind words about 
P.K. I know Senator Lincoln was here a few moments ago. 

Just as a personal matter, I have known P.K. since I was prob-
ably about 12 years old or younger probably, and he has just al-
ways been an outstanding person and we have all watched and ad-
mired his legal career and how he handles himself with his family 
and in his profession and in his community, and he is just exactly 

VerDate Nov 24 2008 11:48 Jul 13, 2011 Jkt 066817 PO 00000 Frm 00016 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\66817.TXT SJUD1 PsN: CMORC



9 

the kind of person I think we would all want on the Federal bench 
and someone that we will all be very proud of. 

Thank you for having me today. 
Senator FRANKEN. Thank you, Senator Pryor. And, again, thank 

you for coming here, for that introduction, and feel free to get back 
to your duties. 

My colleagues, Senator Feinstein and Senator Boxer, unfortu-
nately, cannot be here, but have submitted, of course, positive blue 
slips for both Judge Battaglia and Judge Davila. I have statements 
from both Senator Feinstein and Senator Boxer, which I will sub-
mit for the record. 

[The statements appear as a submission for the record.] 
Senator FRANKEN. Let me just highlight just a part of Senator 

Boxer’s statement. She writes, ‘‘For the past 16 years, Judge 
Battaglia has served with distinction as a magistrate judge on the 
Southern District of California. He has a reputation as a judge’s 
judge, hardworking, thoughtful and fair. 

When he was in high school, Judge Battaglia took a class trip to 
tour the San Diego Superior Court Building. He said he was awe-
struck by the solemnity and dignity of the proceedings and the 
judges he saw on that tour. He aspired 1 day to become a judge. 

Today, he says that he hopes that maybe, just maybe, he can 
give something back by inspiring a child the way he was inspired.’’ 

About Judge Davila, Senator Boxer said, ‘‘For the past 8 years, 
Judge Davila has served on the Santa Clara County Superior 
Court, where he has drawn praise from fellow judges and lawyers 
for his hard work, integrity and fairness. 

In a recent survey by the Santa Clara County Bar Association, 
Judge Davila’s performance was rated excellent or very good by 
more than 80 percent of participants with respect to his work ethic, 
knowledge of the law, and procedure integrity, dispute resolution, 
and judicial temperament.’’ 

So for all the nominees who have been introduced, I thank you 
all for your service to our country and for offering yourselves up 
for this great responsibility. 

Justice Graves, will you take your seat on our panel, please? Ac-
tually, before you do, why do you not just stand and raise your 
hand, swear in the oath? 

[Nominee sworn.] 
Senator FRANKEN. Please have a seat. Justice Graves, I under-

stand some of your family and friends are here. So please feel free 
to introduce them on this proud day. 

STATEMENT OF JAMES E. GRAVES, JR., NOMINEE TO BE 
UNITED STATES CIRCUIT JUDGE FOR THE FIFTH CIRCUIT 

Justice GRAVES. Thank you very much, Mr. Chairman. I’d like to 
first thank the President for nominating me to serve as a judge on 
the Fifth Circuit Court of Appeals. I want to thank Chairman 
Leahy for an opportunity to appear before this Committee. I want 
to thank Ranking Member Sessions. Thank you, Mr. Chairman. 
Thank all on the Senate Judiciary Committee for the opportunity 
to be here today to answer any questions the Committee may have. 
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I appreciate the opportunity to introduce members of my family 
who are present here today, and I am asking them to stand when 
they are introduced. 

My wife, who has been married to me sometimes for longer than 
she cares to recall, is here and I am going to ask her to stand. My 
parents are here, both my mother and father. 

Senator FRANKEN. Welcome, and congratulations. 
Justice GRAVES. I have three sons and, actually, I didn’t look 

back to see if the third son had made it. But my three sons—— 
Senator FRANKEN. That is yes, I think. 
Justice GRAVES. Is that a yes? He is here. 
Senator FRANKEN. Well, I see a hand up. 
Justice GRAVES. Very good. I am very happy, son. 
[Laughter.] 
Justice GRAVES. That would be my son, Chris. And my son, 

James, and his wife, Tiffany. My son, Jeffrey, and his wife, Eyra. 
And someone should be holding my beautiful granddaughter. 

Senator FRANKEN. Your daughter-in-law is holding your grand-
daughter. 

Justice GRAVES. Wonderful. They told me not to look back. They 
said, ‘‘Talk into the microphone, don’t look back.’’ 

Senator FRANKEN. You can look and then talk. 
Justice GRAVES. I can look and then talk. 
Senator FRANKEN. Yes. 
Justice GRAVES. That’s going to be hard. 
Senator FRANKEN. Well, it is not a qualification for judge. 
Justice GRAVES. And I think that’s all of the immediate family 

that’s here. Well, my brother, Darrell, is here. He’s only 6′6″, so it’s 
easy to understand how I might have overlooked him. Darrell is 
here. 

And then I have some of my chamber staff who are here, my 
clerk, Sherwood Colette is here. My assistant, Jackie Losset is 
here. My other clerk, Susan Huett, I am absolutely certain is 
watching the live Webcast. And I want to thank all those people 
for the support they have given me over the years. I thank them 
for being here. 

My three sisters, I am certain, are watching the live Webcast, as 
are my colleagues, I hope, or at least they’re going to tell me they 
saw it, my colleagues at the Mississippi Supreme Court. 

But I really do appreciate this opportunity. I thank all my family 
and all the other friends who are here today. 

And having no formal remarks, Mr. Chairman, I’d be pleased 
now to answer any questions the Committee may have. 

Senator FRANKEN. Absolutely. And I would like to welcome your 
family and your staff members who are here on this, which must 
be a very proud day for them. 

Justice Graves, we met yesterday. 
Justice GRAVES. Yes. 
Senator FRANKEN. I must say I was very impressed during our 

conversation. You have served on Mississippi’s highest court for 
nearly 10 years. If you are confirmed to the fifth circuit, more of 
your work will involve interpreting our work here; and by that, I 
mean, of course, Federal statutes. 
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How will you make sure that you interpret Federal statutes in 
line with our intent in passing them? 

Justice GRAVES. Well, I think I would—with regard to my work 
as an appellate judge, if confirmed for the court of appeals, I would 
approach those cases the same as I’ve approached the handling of 
cases in the 9 years now that I’ve been a Mississippi Supreme 
Court justice. 

I would examine the record, look at the law that was applicable 
to the record, the facts of that particular case, apply the law to the 
facts, in trying to reach an appropriate result in whatever case is 
before me as a judge. 

Senator FRANKEN. Well, is there any way you feel that your job 
would be different as a Federal appellate judge than as a Supreme 
Court justice in the State of Mississippi? 

Justice GRAVES. I’m certain it would be different to the extent 
that I would be dealing with Federal law. Now, as a Supreme 
Court justice in the State of Mississippi, obviously, I am, for the 
most part, dealing with cases that arise either under our constitu-
tion or under our state laws and the laws passed by our legislature. 

As a Federal judge, I know that I would be dealing primarily 
with Federal law and, as you stated, laws passed by the U.S. Con-
gress, and it would be necessary for me to read—study that law 
and apply it to the facts in the particular case that would be com-
ing before the court of appeals. 

Senator FRANKEN. As a Supreme Court justice, how did you de-
termine the intent of the State legislators when they passed those 
laws? Would you just simply go by the text of the law? Would you 
go into the record that was made while the law was debated and 
passed? 

Justice GRAVES. I think on first approach, you look at the statute 
and try and determine what the language of the statute says, and 
that’s the first place to look in determining what the statute 
means. Hopefully, it says what it means and it means what it says. 

And in the State of Mississippi, there is a dearth of legislative 
history. And so there’s not a lot of that there in terms of recorded 
history with regard to debate that preceded legislation, those kinds 
of things. 

So typically, it’s looking at the statute, trying to interpret what 
the statute means, if it means what it says. The next thing you’d 
do is look at whether or not there is any precedent, any case law, 
where there have been judicial interpretations of a particular stat-
ute, and you would look to that precedent for guidance in reaching 
a decision involving that statute, in the State of Mississippi. 

Now, I recognize that with the U.S. Congress, there could be 
some more extensive records, history regarding legislative intent. 

Senator FRANKEN. Thank you. Justice Graves, I think it is re-
markable that you have remained so active in your community, de-
spite the rigors of your position as justice in the State Supreme 
Court. 

Can you tell me about your work on the board of Operation Shoe-
string and the Mississippi Children’s Museum? 

Justice GRAVES. Operation Shoestring is an organization which 
started more than 40 years ago in an area of Jackson, which is now 
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sort of a—it has been a blighted area, but the area is being revital-
ized. 

But Operation Shoestring promotes and sponsors after school 
programs to educate and involve the children in that community. 
They have programs for teaching children, which have resulted in 
improvement in their test scores, reading programs, literacy pro-
grams, and sometimes just feeding programs and daycare and after 
school programs for children in the community. 

And I’ve been serving on that board now for more than 3 years, 
because I think Operation Shoestring does such important work in 
the community. 

Mississippi has no children’s museum. And so several years ago, 
some members of the Junior League and a couple of other organi-
zations got the idea to start a children’s museum, and they asked 
me to serve on the advisory committee. And I just have a deep con-
cern for children and education. 

And my vision was that a children’s museum would be a great 
vehicle for educating children, and so I agreed to serve on the advi-
sory committee, and then on the board. When the project began, it 
was determined that there was a need to raise about $25 million, 
and this was maybe 5 years ago, to get the museum started. 

I, as a judge, obviously, can’t be involved in fundraising, but 
every other aspect of the museum that I could be involved in, I 
have been involved in. 

I am pleased to report that the grand opening for the Mississippi 
Children’s Museum—and they’ll be happy I’m doing this now—the 
grand opening for the Mississippi Children’s Museum will be this 
fall. It is the first children’s museum in the State of Mississippi. 

Senator FRANKEN. Thank you, Your Honor. And I will turn it 
over to the Ranking Member. 

Senator SESSIONS. Thank you. Justice Graves, it is a pleasure to 
be with you again. I enjoyed our opportunity to talk and appre-
ciated your comments at that time, and I enjoyed that opportunity 
in dialogue. 

It is good that you have your home State Senators’ support. And 
you have had a good bit of time now, 8 years, on the Mississippi 
Supreme Court. Well, by now, you have probably decided whether 
you like writing opinions or not. 

Do you like that work? 
Justice GRAVES. Yes, sir. 
Senator SESSIONS. The burden on judges is significant, and I 

think the caseload burden on our justices probably will remain 
high. There are several reasons I think that we should not add 
judges just to continue a certain fixed number of cases. 

I guess we are going to have to do better and keep the 
collegiality and smaller numbers, where possible. And I suppose 
you are willing to serve for the pay that has been offered. Do you 
know what the pay is? 

Justice GRAVES. I have a general idea, but I am certain I am 
willing to serve for that pay. 

Senator SESSIONS. And we hope 1 day judges can get pay raises, 
but we are in a tight budget. So it cannot be guaranteed. 

Let me ask you about Doss v. State; your former colleague on the 
Supreme Court of Mississippi, Judge Diaz, wrote, in dissent, and 
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you joined it, and stated the following: ‘‘When our founding fathers 
ratified the Federal and State Constitutions in 1788 and 1890, they 
did not consider all forms of the death penalty to be violative of our 
bans on cruel and unusual punishment.’’ And I certainly would 
agree with that. 

’’But just as we would disagree with our framers,’’ he went on to 
say that, ‘‘for example, the execution of a child, necessarily 
amounts to a violation of the Eighth Amendment, our society’s no-
tion of what is cruel and unusual changes with time.’’ 

Do you personally agree with that, that the cruel and unusual 
definition changes with time? 

Justice GRAVES. Senator, that Doss opinion, was handed down by 
the Mississippi Supreme Court, I believe, in 2008 and Justice Diaz 
did write a dissenting opinion in that case, which I joined. 

But I’d like to point out that there were two issues about which 
I was chiefly concerned in that case, and those two issues had to 
do with the ineffective assistance of counsel and the mental retar-
dation issue. 

His dissenting opinion addressed, in part one, those two issues. 
And those were the only two issues raised by the defendant in that 
case. Those were the substantive issues. Those were the issues 
about which I was concerned, and I take responsibility for joining 
that opinion. 

But I have not now nor have I ever espoused any view that the 
death penalty was unconstitutional, and, in fact, that case was 
brought back on re-hearing before the Mississippi Supreme Court 
in 2009 and I had an opportunity to author a majority opinion in 
that case and I addressed in that majority opinion one of the chief 
issues which concerned me, and that was the ineffective assistance 
of counsel issue. 

I wrote a dissenting opinion in that case with regard to the men-
tal retardation issue. But that case has been withdrawn. A new 
opinion has been handed down, and everything that I wanted to 
say about Doss and the issues involved in the Doss case I said and 
had every opportunity to say in the new opinion which was handed 
down in 2009, and I chose to address those two issues and nothing 
else. 

Senator SESSIONS. Well, I understand that, and cases come fast 
and furious to a court. But language does have meaning, I think. 

Later on, one of the decisions Justice Diaz cited was the Supreme 
Court’s opinion in Roper v. Simmons. In that decision, the Supreme 
Court relied on foreign law in holding that the execution of minors 
violated the Eighth Amendment. 

Do you think it is proper to look to foreign law to define the 
Eighth Amendment of the United States Constitution? 

Justice GRAVES. I think it’s proper to look to the laws of the 
United States and the Constitution of the United States in making 
determinations about the Eighth Amendment to the United States 
Constitution. 

Senator SESSIONS. Well, I think I agree with what you said. Jus-
tice Diaz’s dissent went on to conclude, quote, ‘‘The death penalty 
is reduced to pointless and needless extinction of life, with only 
marginal contributions to any discernable social or public purpose. 
A penalty with such negligible returns to the State is patently ex-
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cessive and cruel and unusual punishment, violative of the Eighth 
Amendment,’’ close quote. 

That, I suppose, is the phrase that worried me the most. It seems 
that you went along with the opinion that he had written that the 
death penalty is pointless and needless extinction of life. That is 
a matter we can talk about and disagree. 

But I am more worried about the apparent statement that it is 
so negligible in returns to the State, that it is patently excessive 
and cruel and unusual punishment, violative of the Eighth Amend-
ment. 

Is that your position today? 
Justice GRAVES. No, it is not, Senator. And all I can say is that 

when I read what he wrote, I viewed it as his plea for a dialog on 
the efficacy of the death penalty. 

In retrospect, I can see how it may not be clear, but I never in-
tended to adopt his thoughts, his concerns with regard to the death 
penalty. My chief concern was the ineffective assistance of counsel 
issue, the mental retardation issue. 

Senator SESSIONS. Well, the Constitution deserves a fair inter-
pretation, it seems to me, and what essentially the people who rati-
fied it meant. And would you not agree that there are multiple ref-
erences in the Constitution from the earliest draft through various 
amendments, the Fourteenth Amendment and others later, that 
refer to capital crimes? You cannot take life without due process, 
but you could take life with due process. I think there are six or 
eight such references. 

So it would be difficult to interpret the Eighth Amendment, cruel 
and unusual punishment, it seems to me, as the Constitution pro-
hibiting all death penalty. Would you agree with that analysis? 

Justice GRAVES. Senator, I fully expect that if I am confirmed, I 
will take an oath and that oath will be to uphold the laws and the 
Constitution of the United States. And the United States Supreme 
Court has determined that the death penalty does not constitute 
cruel and unusual punishment, and I would follow the law as 
handed down by the United States Supreme Court. 

Senator SESSIONS. Well, we had two members of the Supreme 
Court that dissented in every case, Justices Marshall and Brennan, 
and they contended the death penalty was cruel and unusual and 
that it was unconstitutional. 

No longer are such dissents occurring. It seems to me that Judge 
Diaz and you signed an opinion that agreed with that view. But I 
hear you saying that that did not necessarily represent your care-
fully considered intellectual view of that particular issue. It was 
more a willingness to sign on to Justice Diaz’s dissent as an ex-
pression of concern about this case. But it did say more than that, 
apparently. It seemed to say a good bit more. 

Would you just share once more your thoughts about this funda-
mental question about whether you could use the Eighth Amend-
ment to declare all death penalties unconstitutional? 

Justice GRAVES. I think, Senator Sessions, that maybe the best 
evidence of how I would handle death penalty matters, if they came 
before me as a judge on the Fifth Circuit Court of Appeals, is the 
way I’ve handled them as a Mississippi Supreme Court justice. 
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In the 9 years that I’ve been a Supreme Court justice in the 
State of Mississippi, I’ve had an opportunity to vote on at least a 
dozen death penalty cases, where I’ve voted to affirm both a convic-
tion and a sentence of death. 

I’ve voted to affirm convictions and death sentences both before 
that Doss opinion and since the Doss opinion. 

Senator SESSIONS. I appreciate that. I guess I would go one more 
step here and say as you analyze the Constitution and laws of the 
United States that come before you, will you seek to enforce them 
as they are written, fairly interpreting them as best you are able, 
to carry out the will of the populous who elected them through 
their elected representatives, passed them through their elected 
representatives? 

And the fact that you may or may not agree that the death pen-
alty is good policy—and I think people can disagree about that— 
do you think that the Constitution prohibits its implementation, if 
left to your judgment? 

Justice GRAVES. If left to my judgment, I’m going to follow the 
law as handed down by the United States Supreme Court, and it 
clearly is that the death penalty does not constitute cruel and un-
usual punishment. 

Senator SESSIONS. But you signed an opinion that seemed to say 
that you do not agree with that, that you believe that it is of neg-
ligible benefit to the State; therefore, it is unconstitutional. Is that 
what you meant to say? 

Justice GRAVES. It is not. 
Senator SESSIONS. Thank you. 
Senator FRANKEN. Remember, you said the thing about—— 
Senator SESSIONS. My time is over. 
Senator FRANKEN.—my correcting you. Thank you. 
Senator SESSIONS. The Chairman has a right to bring the ham-

mer down on elongated questioning. 
Senator FRANKEN. Yes. Thank you. I would like to thank the 

Ranking Member. And thank you, Justice Graves. We will now pro-
ceed to the second panel. 

Justice GRAVES. Thank you. 
Senator FRANKEN. Why do not you all come forward and instead 

of sitting, please remaining standing so that you can swear the 
oath. 

[Nominees sworn.] 
[The biographical information follows.] 
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Senator FRANKEN. Thank you. Please be seated. 
I now invite you to introduce any members of your families that 

are here today. Why do we not start from my left? 
Mr. Holmes. 

STATEMENT OF PAUL K. HOLMES, III, NOMINEE TO BE UNITED 
STATES DISTRICT JUDGE FOR THE WESTERN DISTRICT OF 
ARKANSAS 

Mr. HOLMES. Thank you. First, let me thank the Chairman of 
the Committee and the Ranking Member for scheduling this hear-
ing today and this opportunity to be heard, and thank you, Senator 
Franken, for chairing the Committee. 

I’m really appreciative of the nomination by the President of the 
United States to be United States District Judge for the Western 
District of Arkansas. And I’m also appreciative of the support of 
Senators Blanche Lincoln and Mark Pryor in recommending my 
nomination to the President. 

I would like to introduce my family here. I would like for my wife 
of 31 years, Kay, to please stand. And we have two sons who could 
not be here today, because they cannot miss college classes. Our 
son, Christopher Holmes, is in Batesville, Arkansas, watching on 
the Webcast; and, our son, Stephen Holmes, is in Fort Smith, Ar-
kansas, watching on the Webcast. 

And with that, I will be glad to answer any questions the Com-
mittee may have. Thank you. 

Senator FRANKEN. Well, thank you. 
[The biographical information follows.] 
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Judge Battaglia—I did say Battaglia at the first pass by your 
name, I apologize. Any Battaglias here today? 

STATEMENT OF ANTHONY J. BATTAGLIA, NOMINEE TO BE 
UNITED STATES DISTRICT JUDGE FOR THE SOUTHERN 
DISTRICT OF CALIFORNIA 

Judge BATTAGLIA. There are, Senator. And thank you for 
chairing today’s hearing. I’d like to thank Chairman Leahy for 
scheduling this and Ranking Member, Senator Sessions, as well. 
And let me thank, also, the President for the nomination; Senator 
Boxer for recommending to the President for consideration; and, 
Senator Feinstein, for her tremendous support in this process. 

I’d like to introduce my wife of 33 years, Carol Battaglia, who is 
behind me, and I’d like her to stand. 

Senator FRANKEN. Welcome. 
Judge BATTAGLIA. Also, Carly Battaglia, now Nardin, my daugh-

ter, and her husband, Brandon Nardin, late of the U.S. Marine 
Corps, who are here with me. And my son, A.J., Anthony James 
Battaglia, who is here, as well. 

Also, joining me from San Diego, I’d like to introduce, if I may, 
Russell Block, who is a professor at San Diego State and the hus-
band of Judith N. Keep, who left us far too young. She was the 
chief judge that appointed me in 1993, a mentor, an inspiration, 
and I’m just so thrilled to have Rusty, as we call him here, on her 
behalf and his, to support me. 

Our clerk of court, Sam Hamrick, from San Diego, who was in 
town and chose to come. The Honorable Mary Schroeder, former 
chief of the Ninth Circuit Court of Appeal, who has been a long- 
time friend, mentor and inspiration, as well. And I would be remiss 
if I didn’t thank Tom Hnatowski, the chief of the Magistrate 
Judges Division of the Administrative Office; and, Margaret Irving, 
the chief of the Article III Division of the Administrative Office, 
who have attended today. 

At home, I do have my 88-year-old mother watching on the 
Webcast, along with my brother, who is there caring for her. And 
I do have all of my magistrate judge colleagues, who are now in 
their noon meeting, watching me instead of attending to business, 
which I appreciate very much, and our district judges, who have 
supported me so faithfully throughout this process. 

So thank you, Senator, for allowing me to recognize these very 
important folks. 

Senator FRANKEN. Thank you very much, Judge Battaglia, and 
welcome to all of you. 

Judge Davila. 
[The biographical information follows.] 
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STATEMENT OF EDWARD J. DAVILA, NOMINEE TO BE UNITED 
STATES DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF 
CALIFORNIA 

Judge DAVILA. Thank you. Thank you, Mr. Chairman. And I 
would also like to thank the President for my nomination. I feel 
humbled and privileged to be here to discuss issues with the Chair-
man and the Ranking Member. And thank Chairman Leahy for ar-
ranging this hearing for all of us here this afternoon. 

I do have family members here that I’d like to introduce. But I’d 
also like to thank my home State Senator, Senator Boxer, for her 
nominating me to the President; and, my other State Senator Fein-
stein, for her continued support. 

I would like to introduce my wonderful wife, Mary Greenwood, 
who is present. 

Senator FRANKEN. Welcome. 
Judge DAVILA. And our fantastic 13-year-old daughter, Chela, 

who is also present. She’s missing a few days of her rigorous mid-
dle school to be here on this wonderful educational experience, and 
she’ll return shortly. 

Our dear family friend, Mary Maben, is also here. She works in 
San Jose and in Washington, DC, and I’m happy to have her here 
to support me, as well. 

Senator FRANKEN. Welcome. 
Judge DAVILA. Thank you. There are others who are not here, 

and, Senator, if I may for just a moment, tell you I was very privi-
leged to be raised in a matriarchal family; a single mother, and 
there were three other women who were of great significance in my 
life—my grandmother, who has passed away now, and my Aunt 
Trini, is 90-years-young, and, of course, my mother. They could not 
be here. Their health situation precludes them from being here, but 
all three of those people, I’ve learned so much from them and all 
there of them continue to be with me here and I’m happy to have 
their support in spirit, if it not in flesh. 

I should also recognize and thank my two sisters, Celia and 
Linda, who I believe are watching the Webcast, as well. And, of 
course, I need to thank my wonderful court staff, Maggie and Mary 
Lou, who I am convinced are the best in the business. No dis-
respect to my colleagues and their staff. But I’m grateful for all 
their support. 

Thank you very much. 
[The biographical information follows.] 
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Senator FRANKEN. Thank you, Judge. And for all the women that 
you have mentioned watching on the Webcast, welcome. Hi, wel-
come to you, too. 

Judge Saldaña, thank you for being with us. Congratulations. 
And please feel free to introduce any members of your family or 
staff or friends who are here today. 

STATEMENT OF DIANA SALDAÑA, NOMINEE TO BE UNITED 
STATES DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF 
TEXAS 

Judge SALDAÑA. Thank you, Senator. I want to start off by 
thanking President Obama for the nomination. It is truly an honor 
to be here today with you and with Ranking Member Sessions. 

I want to thank Senator Cornyn and Senator Hutchison for their 
very kind words and their introduction to me. I want to thank 
them for establishing a bipartisan Committee in the State of Texas 
to review applications, and for their support throughout this proc-
ess. I also want to thank Congressmen Henry Cuellar, my home 
Congressman from Laredo, Texas. 

I am here because of the support of family and friends. I would 
like to recognize individuals who are here with me today and, also, 
some who were not able to travel with me to Washington, DC. 

I want to start off by introducing my husband, Robert Arredondo, 
who stood up earlier today when Senator Cornyn was introducing 
me. He is a proud member, as he indicated, of the Laredo Police 
Department and a wonderful husband. He and I just became the 
proud parents of two boys, Thomas and Luke, who are seated next 
door. They are ages 4 and 5, and we were worried that they would 
not be able to sit through the hearing. So they are next door with 
my niece, Adriana Perez, who is here and volunteered to watch 
them for us. 

My mother, Blanca Hernandez Rodriguez, is here with me. As 
Senator Cornyn indicated earlier, she is my inspiration. She taught 
me to be a very hard worker and really gave me the opportunity 
to dream of being here someday. She worked very hard for all of 
her six children. All six received high school diplomas and four of 
them college degrees. I am fortunate that two of my sisters were 
able to be here today, my sister, Rose Pearson, and her son, Daniel 
Kenneth Pearson, Jr., and then my sister, Blanca Saldaña. Her 
daughter, Adriana, is the one who is watching our two boys right 
now. 

I have two other sisters who were not able to be here with me 
today, Linda Garcia, who was like a second mother to me. She’s 
older than I am, but she is like a second mother to me. And she’s 
an accountant and was not able to get away from work, unfortu-
nately. But I know that she is here with me in spirit. And her chil-
dren, Samantha and Brandon, and her husband, Martin. 

My other sister, Beatrice Saldaña, was not able to be with me 
either, but I know that she’s watching the Webcast. And my broth-
er, Rudy Saldaña, and his sons, Joseph, Emanuel, Abraham and 
Jeremiah. I have 11 nieces and nephews, so I have to make sure 
I introduce all of them. And Elijah. 

Senator FRANKEN. I am not sure we have time. 
[Laughter.] 
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Judge SALDAÑA. And Elijah Pearson, who was not able to be here 
with me. My mother-in-law, Laura Arredondo; my sister-in-law, 
Linda Arredondo—— 

Senator FRANKEN. Welcome. 
Judge SALDAÑA.—traveled from Laredo and from Austin to be 

here. My college roommates, Ronnie, Veronica Ruiz, and Lila 
Michele Garza, Sarah Martinez traveled here. 

Senator FRANKEN. Welcome. 
Judge SALDAÑA. My only other college roommate, who was not 

able to be here, is Christy Isom (ph), but I know that she is watch-
ing with her kindergarten class in Austin, Texas. 

My wonderful staff in Laredo, Margie, Irene and Yamil, all of the 
staff at the Federal courthouse in Laredo, Texas, my colleagues at 
the Federal courthouse, Judge Alvarez, Judge Hacker, Judge Gar-
cia. 

And I would like to conclude by thanking Judge Kazen, who is 
my mentor. I clerked for him when I graduated from law school 
and I, if confirmed, will succeed him. He has been an inspiration 
to me. He has a tremendous work ethic. For over 20 years, he 
served the Laredo division as the only Federal district judge in La-
redo, with an overwhelming criminal docket, on the border. And I 
want to thank him for all of his support, and his beautiful wife, 
Barbara Kazen, as well. 

And I welcome any questions from the Committee. Thank you. 
[The biographical information follows.] 
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Senator FRANKEN. Thank you. I want to just welcome everyone, 
all these family members and significant folks who came here 
today. This must be a very proud moment for all of you. Congratu-
lations. 

Well, why do I not start the questioning here? I will start with 
Judge Davila. Before you became a judge in 2001, you stated that 
you would need to leave the role of an advocate behind and become 
an objective listener. 

Can you tell us the difference that you see between being a judge 
and being an advocate and how you took on that transition? 

Judge DAVILA. Thank you, Mr. Chairman. Yes. And it is a transi-
tion that I’m certain all my colleagues here have had to make from 
their practices, from their days as a lawyer, where we represented 
a cause, a client, and argued cases in front of judges. And in those 
situations, we were not unbiased. We were very biased, because we 
were, of course, pursuing the goal of our client’s best interest. And 
I did that for 20 years as a lawyer. 

Of course, making the transition to the bench, one leaves that be-
hind, as I indicated, and you no longer are an advocate. You be-
come a neutral and impartial fact-finder and you must make deci-
sions accordingly. 

Senator FRANKEN. Thank you, Judge. 
Senator Whitehouse, my colleague from Rhode Island, has just 

stepped in and was a Federal attorney—is that right? 
Senator WHITEHOUSE. Correct. 
Senator FRANKEN. With P.K. Holmes—or United States attorney. 
Senator SESSIONS. The United States attorney. 
Senator WHITEHOUSE. The United States attorney. Let me thank 

the Chairman and the Ranking Member for letting me interrupt 
the proceedings just for a second on a small point of personal privi-
lege. 

I had the great pleasure of serving with P.K. Holmes as United 
States attorney, me for the District of Rhode Island, him for the 
District of, if I recall, Arkansas, during the Clinton Administration, 
and I am delighted to see that he is now a candidate for judicial 
office. 

I wanted to extend him my best wishes for a swift and unevent-
ful confirmation. 

Mr. HOLMES. Thank you, Senator. 
Senator WHITEHOUSE. Welcome. Welcome to all the candidates, 

but in particular, thank you and best wishes to you, Candidate 
Holmes, Nominee Holmes. 

Mr. HOLMES. Many thanks for your kind remarks. 
Senator FRANKEN. Well, that is the greatest wish that any mem-

ber of this panel can give you. So congratulations, former U.S. at-
torney. 

Let me go to Judge Saldaña. I will say that the introduction you 
were given by both Senators was very eloquent, and you do have 
a truly remarkable background. I congratulate your mother. 

You have overcome more, I would submit, than most of your fu-
ture colleagues on the Federal bench. How has that shaped you 
and how do you think that has shaped your judging, if it has at 
all? 
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Judge SALDAÑA. Thank you, Senator. Growing up as a farm 
worker, traveling throughout the country, I was able to see what 
different persons experienced from different backgrounds. Actually, 
going to the great State of Minnesota and meeting the people there 
and lots of people who are watching, I think, on the Webcast from 
Minnesota who I still keep in touch with, it really gave me a wide 
breadth of experience, I believe, and has made me a well rounded 
person. 

And it really drove—not drove, but it helped to create my very 
strong work ethic. And because I serve on a border court, that is 
something that will serve me very well. 

Senator FRANKEN. Well, thank you. I just want to make the point 
that I think that experience and a broad breadth of experience is 
a good thing. And that does not necessarily mean that you become 
biased in one way or the other, but it just means that you bring 
an understanding of how your rulings affect all kinds of people. 

Would that be a correct statement? 
Judge SALDAÑA. Yes, it is, Senator. Thank you. 
Senator FRANKEN. Thank you so much. 
Judge Battaglia, I see that you have helped manage the Volun-

teer Lawyers Domestic Violence Clinic. I am going to a Sheila 
Wellstone Institute event tonight, and she was a champion in this 
field. 

What is your role in this program, in the Volunteer Lawyers Do-
mestic Violence Clinic, and how has your volunteer work influenced 
your career? 

Judge BATTAGLIA. Thank you, Senator, for that question. I was 
a board member for the San Diego Volunteer Lawyer Project in the 
early 1990s, helping manage or govern the organization, implement 
programs, including the domestic violence program and others, to 
ensure that members of the public that needed assistance had law-
yers available to confront the needs that they were dealing with in 
the tragic circumstances particularly in domestic violence that peo-
ple were caught up in. 

So the role was to make sure the organization worked soundly, 
fairly, and lawyers were available for people in need. 

Senator FRANKEN. Thank you. 
Judge BATTAGLIA. As far as shaping my views, my concern about 

access to justice has always been very strong and I believe firmly 
in the system, and it was just a supplement to that deep feeling. 

Senator FRANKEN. Thank you. Thank you for working in that 
field. 

Mr. Holmes, since my colleague recommended you so highly, I 
am going to give you a pass. 

Mr. HOLMES. Thank you, Senator. 
Senator FRANKEN. And my time is up anyway. So I will go to the 

Ranking Member. 
Senator Sessions. 
Senator SESSIONS. Thank you. We do not want to pass over the 

U.S. attorney too lightly. But I did have a call from a friend who 
served for many administrations in the Department of Justice and 
also served for quite a while as director of the executive office of 
United States attorneys. So he knew United States attorneys all 
over the country, and I think was a former U.S. attorney and pros-
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ecutor himself. And he said you were topnotch. So I think that is 
a good compliment, and appreciate the comments of our colleagues 
who are high on your appointment. 

Mr. Holmes, with regard to the sentencing guidelines, the Su-
preme Court has weakened the authority of those guidelines some-
what. How have you felt the guidelines have worked in terms of 
attempting to have uniformity of sentencing, as a Federal pros-
ecutor? And to what degree do you believe that as a judge, you will 
seek to be consistent with the guidelines in your sentencing? 

Mr. HOLMES. Thank you, Senator Sessions, for the question. Of 
course, during my tenure as U.S. attorney, the guidelines were 
mandatory, and, since the Booker decision, they’re advisory. 

I think there’s a presumption that the sentencing guidelines are 
reasonable. I believe that they should be followed, and my experi-
ence in the field of criminal defense has been that they have been 
followed. And I would continue to use the sentencing guidelines, 
because they do avoid disparity in sentencing, and I, if I’m fortu-
nate to be confirmed as district court judge, would follow those. 

Senator SESSIONS. Thank you. 
Judge Saldaña, you were a Federal prosecutor for a number of 

years and a United States magistrate judge, I guess 5 or 6 years 
as a Federal prosecutor and, since 2006, a magistrate judge in Fed-
eral court. 

What would you say about the guidelines and how you would see 
them? 

Judge SALDAÑA. Thank you, Senator. I recognize and understand 
the importance of the sentencing guidelines and why they were im-
plemented, the importance of uniformity in sentencing throughout 
the country. And I also recognize the state of the law and that they 
are presumptively reasonable. 

And so I would look to the sentencing guidelines when I am de-
termining the appropriate sentence for a person who is standing 
before me, if confirmed as a United States district judge. 

Senator SESSIONS. Thank you. I think that would be good advice 
as meant? Judge Battaglia, you are a magistrate judge. You have 
worked with them, also. What would be your comment? 

Judge BATTAGLIA. My comment, Senator—and thank you for ask-
ing me—is that there is a presumption of reasonableness for the 
guidelines. I have utilized those in misdemeanor sentencing, Class 
A misdemeanors, where the guidelines are applicable. 

As the Supreme Court has directed us, I consider those first off 
and use those, give them great deference, because they have regu-
larized sentencing. Despite the change in the law, I think they still 
give us a great pattern to follow for consistency in sentencing ev-
eryone fairly. 

Senator SESSIONS. I could not agree more. 
Judge Davila, I think you will find that to be true, although you 

may not have had a lot of direct experience with them. I think that 
is the right thing. Otherwise, we go back to, well, it depends on 
which judge you have. You are in one courtroom and you get ham-
mered; in another courtroom, you get probation for the very same 
offense, and it becomes pretty indefensible really to explain to fam-
ily or victims why one person got one sentence and one person got 
another. 
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That is what led to the passage. Senator Kennedy, Senator Thur-
mond, Senator Biden, Senator Hatch all worked on that and passed 
those guidelines. I do not think the Supreme Court was precisely 
correct in their ruling, but we are stuck with it. So that is where 
we are. 

I do believe that justice in America will suffer if judges move 
away from following the guidelines, which represent, I think, the 
studied opinion of judges and other experts in sentencing. 

Judge Battaglia, you had a situation with a student who alleg-
edly said to a counselor, ‘‘If you do not give me this schedule 
change, I’m going to shoot you.’’ The student apparently said ‘‘I’m 
so angry, I could just shoot somebody,’’ closed quote. 

You were reversed eventually, on that case, although upheld ini-
tially, for saying the school did not have the authority to suspend 
the student. 

Would you, briefly, we just have a moment, share your thoughts 
about that? And do you feel like you properly respected the bur-
dens that fall on school administrators, the principal, to make sure 
that teachers are not threatened or harassed in a classroom? 

Judge BATTAGLIA. Thank you, Senator, for that question. That 
was one of my early cases and one that I am happy to talk about. 

At the time, the evidence was in dispute about the precise nature 
of the statement, and I found that under either characterization, it 
was protected speech, under the ninth circuit authority existing at 
the time. I followed the law, the precedent that was in place, the 
precedent of the ninth circuit, based upon United States Supreme 
Court precedent. 

And I faithfully adhered to the precedent, found the facts to be, 
irrespective of which statement, the necessary concern of an immi-
nent threat was absent. So the speech was protected. 

The ninth circuit initially affirmed me and then, on reconsider-
ation, several months later, decided to go a different way, which 
would be the province of the appellate court to overrule the district 
court decision I made. So yes. 

Senator SESSIONS. Are you thinking free speech? Well, what 
would be your evaluation as to which would be the correct ruling, 
the first one or did they reverse their prior authority when they 
ruled against you? And do you suggest that the phrase, ‘‘If you 
don’t give me this schedule change, I’m going to shoot you,’’ that 
under existing case law, was such that a school cannot discipline 
a student for it? 

Judge BATTAGLIA. At the time of the decision, it was. It is no 
longer. My decision was overruled. The appellate court, the ninth 
circuit, changed its prior precedent in overruling my decision. 

The development of case law since has made it clear that that 
would not be protected speech and that there was a serious threat, 
and the courts, I think, would approach that. 

Were I to have that case again today, the outcome would be dif-
ferent. If I were to look back and criticize my opinion, it would be 
probably that I should have found that the statement asserted by 
the school district was the correct one. Since the plaintiff had the 
burden of proof and failed to make it, it was, in effect, a dead heat. 

But either way, if this case were happening today, the ruling 
would be totally different from the district court level. 
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Senator SESSIONS. Well, I will just tell all of you, I think the 
American people and I have the view that schools have got to be 
given some latitude in running the school and maintaining order. 
And you cannot make a Federal case out of every suspension over 
some hot kid who runs their mouth, it would strike me. 

But I think there has been some authority in the past that could 
well have led you to follow that authority, and I do not dispute it. 

Judge BATTAGLIA. And I don’t disagree with you. 
Senator SESSIONS. But if so, it was not very good authority and 

I am glad the court has moved away from it. 
Judge BATTAGLIA. Right. And as you know, Senator, we are 

bound by precedent at the district court level. A magistrate judge, 
as I was in this case, it’s not our role to invoke policy, to make law, 
but we are bound by the applicable authority and follow that, not-
withstanding how we might feel personally. That is our job. But 
thank you for asking. 

Senator SESSIONS. Well, I do not think the Constitution ever 
would have—normally, it would not have been interpreted in that 
fashion, and the ninth circuit has rendered some opinions that I 
certainly would not support. 

Judge Davila, you were active in La Raza, which is a group that 
I understand emphasizes and affirms the Hispanic ethnic heritage, 
and that is fine, and you said a few things that I think are OK, 
but close for a judge. 

You said you hope to see increasing diversity of experiences, 
ideas, race, ethnicity and culture on the bench, and I think that is 
fine, and we do not leave our life experiences behind, do we? We 
bring those to the bench, I suppose, and that’s what’s good about 
a diverse bench. 

You go on to be quoted in this piece, saying, ‘‘Justices will be bet-
ter able to relate to the experiences of those that come before 
them.’’ I think that is a careful, pretty careful statement. 

Some have gone beyond that and suggested that if you have a 
person of my ethnic, religious, racial background on the bench, they 
are more likely to rule for me than if not. 

Do you not think that the oath that a judge takes that they must 
be impartial, they should not be a respector of persons, and do 
equal justice to the poor and the rich sets up an ideal vision of a 
judge who, no matter what their ethnicity is, that they will give ev-
erybody before them a fair shake, no matter what the party’s eth-
nicity is? 

Judge DAVILA. Well, thank you, Senator. And I appreciate your 
eloquence and I agree with your statement. Justice is blind. There 
is only one rule of law, and that article that you reference was an 
article from our local town newspaper, I believe, upon my appoint-
ment. And I think the title of that, as I recall, was local—it might 
have been ‘‘Local Boy.’’ I just don’t remember now. But it was 
‘‘Local Attorney Moves to the Bench.’’ 

Senator SESSIONS. And you do not vouch for the perfect accuracy 
of the quotes. Is that what you are suggesting, that it was not your 
word, it was what the newspaper said you said? 

Judge DAVILA. Well, no, sir, Senator. What I’m saying is I agree 
with your statement. There is one rule of law, Senator, and we do 
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bring our backgrounds to our employments, our careers, our jobs, 
and those backgrounds serve us well as a judge. 

I can tell you, Senator, my background has helped me to develop 
a character that has assisted me in establishing a courtroom that 
affords dignity to victims, to witnesses, to litigants, all litigants 
who come in my courtroom, and I’m proud of that. 

I should tell you, Senator, that when it comes, however, to mak-
ing a decision on a case, the background that was referenced per-
haps, that is separate and apart, because as judges, we make our 
decisions without bias, impartially, and we look at the law, includ-
ing precedent, and apply it to the facts. And we, therefore, continue 
the system of justice that is blind, as I’ve indicated. 

Senator SESSIONS. And your commitment is to provide that equal 
justice to each and every party before you, regardless of their eth-
nicity, race, education, or religion. 

Judge DAVILA. It is. And if I am fortunate enough to be con-
firmed, I would do that, Senator. 

Senator SESSIONS. I think that is the ideal of American justice, 
I really do, and why people come here from all over the world, be-
cause they feel like that no matter who they are, if they own some 
property, nobody can come and take it from them; they cannot be 
incarcerated without the proper rules applying, they get a fair day 
in court, and that applies across the board. 

And the whole strength of the American system is to find the 
truth and to apply it fairly to the parties before you. Some, I think, 
get to believing there is no truth and that it is just a matter of per-
spective, but I think that is contrary to the ideal of the American 
legal system. 

Thank you very much. Judge Saldaña, you made a comment back 
when you were in law school that indicated a very strong belief in 
affirmative action and that because—and you say, quote, ‘‘It of-
fends me that an Anglo can take my seat, because the admissions 
Committee is unwilling to consider my background.’’ 

To what extent do you think objective criteria for deciding admis-
sions to universities is legitimate and to what extent do you think 
they should look beyond that to provide preferences or, inevitably, 
adversities to people of different ethnic backgrounds? 

Judge SALDAÑA. Thank you, Senator, for that question. I was 
representing the Hispanic Law Students Association at the time 
that I made that statement and it was after a ruling by the firth 
circuit, I believe. 

The Supreme Court has spoken on affirmative action and has 
held that race is a factor that can be considered, but it must be ra-
tionally based. And if I am confirmed, I can assure you, Senator, 
that I will apply the existing law in that area and apply it to the 
facts of the cases before me. 

Senator SESSIONS. The Supreme Court expressed a very clear 
view that in America, preferences should not be provided to one 
ethnic group or racial group over another, basically, except under 
certain circumstances. Would you agree with that? 

Judge SALDAÑA. Yes, I do, Senator. 
Senator SESSIONS. And that strict scrutiny should be applied, 

which means a very careful review of any situation in which we 
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give one ethnic group or racial group or religious group an advan-
tage over another. 

Judge SALDAÑA. Yes, Senator, and that is what I would follow. 
That is the state of the law. It is very clear, and I will follow that, 
if confirmed. 

Senator SESSIONS. Thank you. Well, I appreciate the opportunity 
to have this hearing, Mr. Chairman, to ask these questions. Follow- 
up questions will be submitted to you. Your backgrounds have been 
evaluated. The FBI has done backgrounds. The White House has 
done backgrounds. Your Senators who support your nomination 
have checked you out. 

And those are all good things, because you are asking to be given 
a lifetime appointment, launched forth from the Federal bench 
without an opportunity to be second-guessed pretty much, except at 
the appellate court. 

So it is an important office you are seeking. We try to do our 
duty, and I appreciate the comments that you have given us today. 

Senator FRANKEN. Thank you. I would like to thank my friend, 
the Ranking Member. And, yes, these are lifetime appointments. So 
that is why I let you go for as long as you wanted. 

[Laughter.] 
Senator FRANKEN. And the Ranking Member is correct. The 

hearing record will be held open and it will be held open for a 
week. 

In closing, I just want to thank the Ranking Member and I want 
to thank each of you for your testimony today and for all of your 
public service. You are all very impressive in your life stories and 
your accomplishments. 

I just want to say something, because the Ranking Member 
started to get on this, sort of the theme, we talked about your expe-
rience as a migrant worker, as the daughter of a migrant worker, 
and your statements for La Raza. 

I think that every American and every person intuitively knows 
that a judge brings his or her experience to the court. I do not 
think anyone can doubt that. And Oliver Wendell Holmes, I be-
lieve, said—it was he who said something to the effect of that the 
law is experience, and I do not think there is any contradiction be-
tween that and the ability of judges to use their experience in a 
way that is consistent with exercising the rule of law. 

So I value the diversity that people of different backgrounds, as 
the Senator said, is what makes our country different, as the peo-
ple from all over the world come, and I think it is valuable to have 
people from all over the world sit as judges on our courts. We have 
a Holmes, a Battaglia, Davila and Saldaña. 

So we will hold the record open for 1 week for submission of 
questions for the nominees and other materials. 

This hearing is now adjourned. 
[Whereupon, at 3:30 p.m., the hearing was concluded.] 
[Questions and answers and submissions for the record.] 
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NOMINATIONS OF MAX O. COGBURN, NOMI-
NEE TO BE UNITED STATES DISTRICT 
JUDGE FOR THE WESTERN DISTRICT OF 
NORTH CAROLINA; MARCO A. HERNANDEZ, 
NOMINEE TO BE UNITED STATES DISTRICT 
JUDGE FOR THE DISTRICT OF OREGON; MI-
CHAEL H. SIMON, NOMINEE TO BE UNITED 
STATES DISTRICT JUDGE FOR THE DIS-
TRICT OF OREGON; STEVE JONES, NOMI-
NEE TO BE UNITED STATES DISTRICT 
JUDGE FOR THE NORTHERN DISTRICT OF 
GEORGIA; MICHELE M. LEONHART, NOMI-
NEE TO BE ADMINISTRATOR OF DRUG EN-
FORCEMENT, DEPARTMENT OF JUSTICE; 
PATTI B. SARIS, NOMINEE TO BE A MEM-
BER AND CHAIR OF THE UNITED STATES 
SENTENCING COMMISSION; AND, STACIA A. 
HYLTON, NOMINEE TO BE THE DIRECTOR 
OF THE UNITED STATES MARSHALS SERV-
ICE 

WEDNESDAY, NOVEMBER 17, 2010 
U.S. SENATE, 

COMMITTEE ON THE JUDICIARY, 
Washington, DC. 

The Committee met, pursuant to notice, at 10 a.m., Room SD– 
226, Dirksen Senate Office Building, Hon. Sheldon Whitehouse, 
presiding. 

Present: Senators Kohl, Feinstein, Whitehouse, Klobuchar, 
Franken, and Sessions. 

OPENING STATEMENT OF HON. SHELDON WHITEHOUSE, A U.S. 
SENATOR FROM THE STATE OF RHODE ISLAND 

Senator WHITEHOUSE. The hearing will come to order. And I wel-
come everyone here. Our Ranking Member, Senator Sessions, is on 
his way, but I’ve been given clearance to get underway while he 
makes his way over here. 
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The order of proceeding is that I will make a brief opening state-
ment, followed by that of Ranking Member Sessions. And if any-
body else cares to make an opening statement, we will do that, and 
then we will turn to the Senators who would like to make introduc-
tions of the nominees from their States, and we will take that in 
order of seniority. Then we will have two panels. The first will be 
the four nominees to the district courts and the second will be the 
three nominees to the executive agencies. Each nominee will have 
the chance at that time to introduce any guests they may have 
with them, family members. And I welcome all of you here today. 

The seven nominations that we will consider are Max Cogburn, 
nominated to the United States District Court for the Western Dis-
trict of North Carolina; Judge Marco Hernandez and Michael 
Simon, nominated to the U.S. District Court for the District of Or-
egon; Judge Steve Jones, nominated to the U.S. District Court for 
the Northern District of Georgia; Michele Leonhart, nominated to 
be Administrator of Drug Enforcement at the Department of Jus-
tice; Judge Patti Saris has been nominated to be a member and 
chair of the U.S. Sentencing Commission; and, Stacia Hylton has 
been nominated to be the Director of the United States Marshals 
Service. 

We welcome each of these nominees and their families and their 
friends here to the U.S. Senate. 

We have a full slate and a busy floor schedule this morning. So 
in the interest of efficiency, we will get straight to the order of 
business. 

In the absence of Senator Sessions, why do I not turn to Senator 
Feinstein for any opening statement she might care to make? 

PRESENTATION OF MICHELE M. LEONHART, NOMINEE TO BE 
ADMINSTRATOR OF THE DRUG ENFORCEMENT, DEPART-
MENT OF JUSTICE BY HON. DIANNE FEINSTEIN, A U.S. SEN-
ATOR FROM THE STATE OF CALIFORNIA 

Senator FEINSTEIN. Thank you very much, Mr. Chairman. The 
only statement I wanted to make is one on behalf of Michele 
Leonhart. Would it be appropriate for me to do it at this time? 

Senator WHITEHOUSE. Of course. 
Senator FEINSTEIN. Thank you very much. I am very pleased to 

introduce her. She has been nominated to serve as Administrator 
of the DEA. She has had a very distinguished career with that or-
ganization, which includes several critical roles in my home State 
of California. 

In 1997, she became the first woman to head a DEA Field Divi-
sion when she was named Special Agent in Charge for San Fran-
cisco. She managed DEA operations in San Francisco until Sep-
tember 1998, when she became Special Agent in Charge of the Los 
Angeles Field Division, one of DEA’s largest. She continued in that 
position until March of 2004, when she was confirmed as Deputy 
Administrator. 

She and her family continue to maintain a residence in Cali-
fornia, and we are very proud to call her one of our own. 

Ms. Leonhart has served as the Acting Administrator for the 
DEA since November of 2007, for 3 years. She was unanimously 
confirmed by the Senate to be Deputy Administrator in 2004. 
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So the members of this Committee are already familiar with her 
outstanding qualifications and excellent work in enforcing the Na-
tion’s controlled substances laws, but I would like to briefly just 
highlight some of her accomplishments. 

Under her leadership, DEA has reached record-breaking levels of 
extraditions, drug and asset seizures, and revenue denied to drug 
trafficking organizations. She realigned resources to expand DEA’s 
foreign presence to combat emerging threats and enhanced intel-
ligence-sharing with foreign countries, to include Mexico and Co-
lombia. 

She implemented a plan to deploy the first team of DEA agents 
to conduct counter-narcotics operations in Afghanistan post-9/11, 
leading to the investigation and prosecution of Afghan drug lords. 

Under her leadership as Acting Administrator, the DEA recently 
completed one of its most successful joint international drug oper-
ations in history, Operation Xcellerator. This 21-month effort, ter-
minating in February of 2009, dealt a severe blow to the violent 
Sinaloa Cartel in Mexico, resulting in more than 750 arrests and 
$59 million seized. 

She has worked with law enforcement, community and school 
leaders. She has educated children, parents and teachers about 
drug prevention. She explained the importance of these efforts at 
the 18th annual Drug Abuse Resistance Education Conference, 
when she said, ‘‘Every child you get through to is one less member 
of a dealer’s customer base.’’ 

Over the years, she has received numerous honors for her 
achievements, including awards for meritorious service from both 
Presidents Clinton and Bush. 

There are, and will continue to be, serious challenges confronting 
the DEA, as violent drug trafficking organizations and gangs con-
tinue to threaten not just our Nation, but countries around the 
world. And the DEA needs a leader who has the talent, experience, 
and commitment to fight these ruthless criminals. 

With her nearly 30 years of dedicated service and longstanding 
record of success, Acting Administrator Leonhart will continue to 
provide strong leadership as the DEA fulfills its vital mission. 

I urge my colleagues to support her nomination. Thank you very 
much, Mr. Chairman. 

Senator WHITEHOUSE. Thank you, Senator Feinstein. 
Our wonderful Ranking Member has arrived. I do not know if 

you would care to make an opening statement of any kind at this 
time. 

Senator SESSIONS. I think it is great to have these Senators here 
and would be delighted to hear from them before I make any com-
ments. 

Thank you all for coming and expressing your views on these im-
portant nominations. 

Senator WHITEHOUSE. Let me then turn to the last member 
present from the Committee, Senator Franken, who may have a 
word or two about somebody perhaps from White Bear Lake. 
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PRESENTATION OF MICHELE M. LEONHART, NOMINEE TO BE 
ADMINISTRATOR OF DRUG ENFORCEMENT, DEPARTMENT 
OF JUSTICE BY HON. AL FRANKEN, A U.S. SENATOR FROM 
THE STATE OF MINNESOTA 
Senator FRANKEN. Well, actually, Michele Leonhart is from 

White Bear, but I will make it quick, because Senator Feinstein 
covered her terrific career. But I do want to make that Minnesota 
connection, thank you. 

We have a number of remarkable individuals here today, and 
each of you should be very proud of your work and your achieve-
ment, and congratulations on your nominations. 

I would like to talk about two nominees here today. First is 
Michele Leonhart, who President Obama has nominated to be Ad-
ministrator of the Drug Enforcement Administration, a position, as 
Senator Feinstein said, she has exercised in an acting capacity 
since November 2007. 

Ms. Leonhart grew up in White Bear Lake, Minnesota. As the 
Chairman said, her first posting at the DEA was in Minneapolis, 
where she was the first woman to serve as a special agent. She has 
served for 30 years at the DEA. 

Ms. Leonhart may have moved from Minnesota and I heard Sen-
ator Feinstein claim her as their own, as well, which I resented. 
But Minnesota has not forgotten Michele. In fact, every time a rep-
resentative from the Minnesota Police and Peace Officers Associa-
tion visits my office, the first thing they say is, ‘‘When are you 
going to confirm Michele Leonhart,’’ and my answer is, ‘‘Hopefully, 
very, very soon,’’ and I am happy to see you here. 

Mr. Chairman, let me also say hello to Judge Saris. I have 
known Judge Saris and her husband, Arthur, for a long time. And 
aside from being a brilliant jurist and a dear friend, Judge Saris 
has one distinction that no one else on this panel has. Her wonder-
ful daughter, Celia Segal, worked for me as a staff assistant in my 
office, and Celia is an absolute gem. 

Everyone in our office loved her and our staff and our constitu-
ents—and I actually chose her to give a tour of the Senate to Garri-
son Keillor when he was visiting town a few months later, and he 
remarked on how wonderful she was. 

So thank you so much, Judge Saris, for your daughter, and it is 
good to see you. 

Senator WHITEHOUSE. Senator Klobuchar. 

PRESENTATION OF MICHELE M. LEONHART, NOMINEE TO BE 
ADMINISTRATOR OF DRUG ENFORCEMENT, DEPARTMENT 
OF JUSTICE BY HON. AMY KLOBUCHAR, A U.S. SENATOR 
FROM THE STATE OF MINNESOTA 

Senator KLOBUCHAR. Thank you very much, Mr. Chairman. 
Thank you. 

So, Ms. Leonhart, you get not one, not two, but three Senators 
introducing you. So I suppose it is like how many Senators do you 
need to screw in a light bulb or something. 

But I am just honored to be here to be one of the many voices 
supporting you to lead the Drug Enforcement Administration. 

As was mentioned, Michele grew up in White Bear Lake, Min-
nesota and attended Bemidji State University in Bemidji, Min-
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nesota. And when you look at her career, it is full of firsts. She 
graduated first in her class from the Baltimore Police Academy in 
1978; first in her class at the DEA Training Academy in 1981; first 
female agent ever to serve in the DEA’s Minneapolis field office; 
and, in 1997, she became the first woman to head a DEA field divi-
sion when she was appointed as special agent in charge in San 
Francisco. 

In fact, the only time the word ‘‘second’’ is used regarding 
Michele Leonhart is in this context. If confirmed by the Senate, she 
will become the second woman ever to serve as administrator of the 
DEA. 

We are very excited about this nomination. I was in law enforce-
ment in Minnesota for 8 years as the county attorney for Min-
nesota’s largest county, and I have repeatedly heard from my 
friends in law enforcement many compliments about Michele’s 
work; that she has an absolutely tireless work ethic that inspires 
everyone around her; that she embodies the principle of leading by 
example; that she works across jurisdictional lines, Federal, State 
and local, and I think we all know crooks do not care about those 
jurisdictional lines and the people that we are supposed to protect 
do not care who enforces the law, whether it is local, State or Fed-
eral. They just want us to get the job done. And that she also has 
earned the respect and the trust of all the people that she has 
worked with at different levels of law enforcement. 

So I am very proud to support her nomination and believe that 
she is the right woman, the right Minnesotan, the right person for 
the job. 

Thank you. 
Senator WHITEHOUSE. As I indicated earlier, we will now go by 

order of seniority of the Senators who are here with nominees to 
introduce, and we will lead with Senator Ron Wyden of Oregon, 
who has not one, but two nominees before us. 

Senator Wyden. 

PRESENTATION OF MARCO A. HERNANDEZ, NOMINEE TO BE 
U.S. DISTRICT JUDGE FOR THE DISTRICT OF OREGON AND 
MICHAEL H. SIMON, NOMINEE TO BE U.S. DISTRICT JUDGE 
FOR THE DISTRICT OF OREGON BY HON. RON WYDEN, A U.S. 
SENATOR FROM THE STATE OF OREGON 

Senator WYDEN. Thank you very much, Mr. Chairman. And let 
me spare you the filibuster. I would ask unanimous consent to 
make my prepared remarks a part of the record. 

Senator WHITEHOUSE. Without objection. 
Senator WYDEN. Thank you very much, Mr. Chairman. This is a 

great thrill to be here to nominate two exceptional individuals, 
Judge Marco Hernandez and Michael Simon, to serve as U.S. dis-
trict court judges for the district of Oregon. 

I have known both of them for many years and it is wonderful 
to be here to introduce them. 

I would also like to be able to introduce the family members and 
honored guests that are here with both nominees. 

Judge Hernandez is joined by his wife, Mary Beth; daughter, 
Alicia; son, Daniel; and, his parents, Frank and Rosa Hernandez. 
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Oregon’s Chief Judge Paul De Muniz and his wife, Mary, are also 
here. 

Mr. Simon is joined by his wife, Oregon State Senator Suzanne 
Bonamici, and his daughter, Sara. Michael’s son, Andrew, who was 
also an intern in my office, is overseas, but I can tell you, your 
hearing is being streamed live on the Internet, and I am sure it 
is not the only household where that is being done. 

A couple of comments about both of the individuals, because they 
are both exceptional people. With respect to Judge Hernandez, 
Marco Hernandez, Chairman Whitehouse, what is striking is I 
urged two Presidents of different political parties to nominate 
Judge Hernandez, because he is such an exceptional individual. 

Without going through all of this, when my friend, Gordon 
Smith, led the nomination process, Judge Hernandez was nomi-
nated for the district court by George Bush, and I supported that 
recommendation vigorously. Unfortunately, the 110th Congress 
was unable to act on his nomination. 

So in the 111th Congress, I recommended Judge Hernandez once 
more, this time with the strong support of Senator Merkley. So we 
are very pleased that President Obama has chosen Judge Her-
nandez to be nominated for the bench. 

Now, it is not exactly hard to decipher why leaders of both polit-
ical parties are such strong supporters of Judge Hernandez, be-
cause his life is essentially a billboard for the American dream. It 
is an exceptional story. At age 17, he moved to Oregon by himself. 
He had to support himself. 

He took a job as a dishwasher, found his way to a better job as 
a janitor, and eventually became a teacher’s aide. At that point, he 
began taking night classes at a local community college, with the 
dream of one day being able to go to a 4-year school. 

Finally, he was able to enroll at Western Oregon State College 
and quickly showed his ability to excel there. He earned the Dewey 
award as the outstanding male student in his class. 

He has a demonstrated commitment to public service. He worked 
at Oregon Legal Services, representing farm workers, and he was 
a deputy district attorney. 

What I like especially about him is his interest, and there is sure 
going to be a premium on this in the years ahead, at looking for 
creative solutions. He pioneered an innovative domestic violence 
program to aggressively pursue offenders and created a new pro-
gram for those with mental illness. 

So Judge Hernandez, an individual with resounding support 
from both sides of the aisle, additionally, has the support of a broad 
range of legal organizations, and I give him my strongest possible 
support as one of the two judges that Oregon Senators would like 
to see on the bench. 

With respect to our other outstanding nominee, Michael Simon, 
he, too, has a diverse and distinguished record of public service. He 
has been a litigator, a professor, and a judge pro tem, just to 
scratch the surface. 

He graduated summa cum laude from UCLA and then graduated 
from Harvard Law School, as well. He has been a trial judge and 
a special U.S. assistant attorney. Throughout his work in both the 
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public and private sectors, he has stepped up to be a volunteer 
with many legal and civic groups. 

There is virtually no organization in our State, Mr. Chairman, 
that does not seek out the services of Michael Simon. When you see 
materials for various groups to sign up for civic causes, Michael’s 
name is invariably one of them, because he has such an extensive 
participation in local nonprofit organizations. 

He is a pillar of the community, an exemplary member of the 
bar, and outstanding nominee for the Federal bench. 

Finally, these two Federal judicial vacancies must be filled 
promptly. And one of the seats, the seat has been open for 656 
days, Mr. Chairman and colleagues, and is classified as a judicial 
emergency. 

We all understand that justice delayed is justice denied, and the 
people of my home State deserve a full Federal bench. 

So I am very pleased, Mr. Chairman, to be able to present these 
two extraordinary lawyers for confirmation to the bench. 

I am going to be in and out, as there is a hearing in the Senate 
Finance Committee on Health Care, and suffice it to say, Senator 
Merkley has my proxy this morning, because he and I share the 
view, as I did with Senator Smith, on Judge Hernandez, that these 
are exceptional individuals. 

We are grateful for your time and your consideration this morn-
ing. 

[The prepared statement of Senator Wyden appears as a submis-
sion for the record.] 

Senator WHITEHOUSE. Thank you, Senator Wyden. It is impor-
tant to the Committee to hear the views of our colleagues who 
know these candidates so well. And with respect to Senators who 
depart after their remarks, it is actually our expectation that Sen-
ators will depart after their remarks, knowing how busy everybody 
is around here. 

So, Senator Wyden, thank you. 
Senator Chambliss, welcome. 

PRESENTATION OF STEVE JONES, NOMINEE TO BE U.S. DIS-
TRICT JUDGE FOR THE NORTHERN DISTRICT OF GEORGIA 
BY HON. SAXBY CHAMBLISS, A U.S. SENATOR FROM THE 
STATE OF GEORGIA 

Senator CHAMBLISS. Thank you very much, Senator Whitehouse, 
Senator Sessions, members of the Committee. I appreciate very 
much the opportunity to come visit with you this morning and to 
introduce an outstanding Georgian, Superior Court Judge Steve C. 
Jones, who has been nominated to serve as United States District 
Court Judge for the Northern District of Georgia. 

I would, first of all, like to ask unanimous consent that a letter 
from my colleague, Senator Isakson, be entered into the record. 

Senator WHITEHOUSE. Without objection. 
[The letter appears as a submission for the record.] 
Senator CHAMBLISS. This letter is, obviously, in strong support of 

Judge Jones. And Johnny could not be here, as he has, just like 
Ron, a Commerce Committee meeting that he is obligated to at-
tend. 
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Steve Jones is a native of Athens, Georgia, where he has lived, 
worked, demonstrated his commitment to the community, and of-
fered his time and leadership to various organizations. 

Like Senator Isakson and myself, he is a graduate of the Univer-
sity of Georgia, both undergrad and law school; and, like Johnny 
and me, he is not particularly happy with our football season. So 
I would appreciate questions today about that when he comes be-
fore you. But we all know we will be back. 

Judge Jones began his legal career as an assistant district attor-
ney before becoming a municipal judge in Athens. Since 1995, he 
has served on the bench as a superior court judge of the Western 
Judicial Circuit, which covers Clark County and Oconee County. 

In this capacity, Judge Jones has presided over both civil and 
criminal cases. He has also supervised the circuit’s felony drug 
court for 6 years. 

Judge Jones’ list of honors and awards are truly too numerous 
to mention here. They are a testament to the high esteem in which 
his peers and his neighbors now hold him. But I do want to men-
tion a very few of them. 

They include the Georgia State Bar’s Distinguished Judicial 
Service Award; the Georgia Legal Services Program’s Georgia Jus-
tice Builder Award; the University of Georgia Presidents Fulfilling 
the Dream Award; the Boy Scouts of America’s Distinguished Cit-
izen Award; the Chief Justice Robert Benham Award for Commu-
nity Service Beyond Official Work; and, the Julian Bond Humani-
tarian Award. 

In addition to his various legal memberships, Judge Jones serves 
on the board of directors of the University of Georgia Alumni Asso-
ciation, the Athens Area Community Foundation, Hope Haven and 
Bread for Life, and is a member of the National Football Founda-
tion College Hall of Fame, the A. Philip Randolph Institute, and 
the Athens Rotary Club. 

Steve is married to his lovely wife, Lillian, and I will let him in-
troduce his family that is here with him this morning. 

In addition to juggling his legal and community duties, he is a 
deacon at Ebenezer Baptist Church West in Athens. 

I have had the privilege of introducing any number of individuals 
to this distinguished Committee over the years and whether it was 
during the Bush administration or now during the Obama adminis-
tration, I have had Democrats and Republicans who have com-
plemented President Bush’s nominees, but I will have to say I have 
never had any more support shown in a bipartisan way for the 
nomination of Judge Steve Jones. 

He is that well respected by all political party members in our 
State. They know him well. They know he has served his commu-
nity well on the bench as a superior court judge, and he is going 
to make an outstanding Federal district judge. 

So I am very pleased, Mr. Chairman, to be here today to put in 
nomination and recommendation the nomination of Judge Steve 
Jones. 

Thank you very much. 
Senator WHITEHOUSE. Thank you, Senator Chambliss. We appre-

ciate very much your being here and we know that your and Sen-
ator Isakson’s support of this nominee will be very helpful to mov-
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ing him rapidly through the process and into the office that he 
seeks. Thank you. 

Next, Senator Richard Burr. 

PRESENTATION OF MAX O. COGBURN, NOMINEE TO BE U.S. 
DISTRICT JUDGE FOR THE WESTERN DISTRICT OF NORTH 
CAROLINA BY HON. RICHARD BURR, A U.S. SENATOR FROM 
THE STATE OF NORTH CAROLINA 

Senator BURR. Senator Whitehouse, Senator Sessions, members 
of the Committee, it is an honor to be asked to be here to introduce 
one of our nominees, Max Cogburn, of Asheville, North Carolina. 

Married, two children, a daughter who has followed in his legal 
footsteps and has been admitted to the bar in North Carolina, and 
I am sure Max will have an opportunity to introduce any family 
members that he has brought with him today. 

President Obama has nominated Max to the Federal bench in 
North Carolina’s western district. He is an excellent choice and I 
believe will be a great addition to the court. 

Max is a longtime resident of Buncombe County and his family 
roots in the western North Carolina mountains run very deep. 
While his family’s history in western North Carolina is impressive, 
Max has not rested on that history. 

He was admitted to the bar in 1976 and has made a name for 
himself, with a strong record in his legal career and in public serv-
ice; an assistant U.S. attorney; a chief assistant U.S. attorney; 
magistrate judge; and, currently, a partner at Cogburn & Brazil. 

During his 12 years as a Federal prosecutor, he was also the lead 
attorney on the Organized Crime and Drug Enforcement Task 
Force. As an assistant U.S. attorney, he was responsible for pros-
ecuting murder cases, drug trafficking, voter fraud, among other 
Federal crimes. 

His service in the U.S. attorney’s office brought with it a host of 
honors and awards for his service from the U.S. Marshals Service, 
the Park Service, and the FBI, among others. 

He has a law degree from Samford and did his undergraduate 
work at UNC-Chapel Hill. Typically, for me, UNC-Chapel Hill 
would be a disqualifier, but given that I have now had two children 
graduate from Chapel Hill, it is now perceived as an asset for any 
nominee. 

Despite coming down from the mountains for school, the moun-
tains have always been home for Max Cogburn and it is clear that 
they mean a great deal to him and to his family. I believe he brings 
with him a perspective that will serve the court and western North 
Carolina extremely well. 

In addition to his legal career, which certainly qualifies him for 
the bench in its own rights, for 4 years, he served as president of 
the Cogburn’s other family businesses, a dude ranch outside of 
Asheville, North Carolina; time spent others how to herd cattle and 
shoot straight has got to be a useful tool. 

Another selling point at the ranch, if I have read the sales pitch 
correctly, just one television, something that many of us would wel-
come the opportunity after coming off of campaign, to limit people 
to the number of TVs they have, it might make it a little bit easier. 
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Mr. Chairman, out of all the qualifications that Max Cogburn 
brings to this nomination, let me say this. He is a good man and 
we need good individuals to serve on our bench. 

I highly recommend to the Committee that we move as expedi-
tiously this nominee as we can. 

I thank the chair. 
Senator WHITEHOUSE. Thank you, Senator Burr. 
Your colleague, Senator Hagan. 

PRESENTATION OF MAX O. COGBURN, NOMINEE TO BE U.S. 
DISTRICT JUDGE FOR THE WESTERN DISTRICT OF NORTH 
CAROLINA BY HON. KAY HAGAN, A U.S. SENATOR FROM THE 
STATE OF NORTH CAROLINA 

Senator HAGAN. Thank you, Mr. Chairman and Ranking Member 
Sessions. 

I, too, join my colleague, Senator Burr, in welcoming Judge 
Cogburn, and thank him for being here today. As you can see, this 
is a bipartisan recommendation. It is extremely important to me 
that North Carolina have highly capable representation on the Fed-
eral courts. 

Judge Cogburn is exactly the type of legal mind that we need as 
a judge on North Carolina’s western district court. 

Mr. Chairman, I appreciate you holding this confirmation hear-
ing today. It is my hope that hearings like these will allow the Sen-
ate to move exceptional nominees along faster and confirm them in 
a more timely manner. 

I recommend Judge Cogburn because of his distinguished record 
as a jurist and attorney in both the public and private sectors. 
After earning degrees from Samford University Cumberland School 
of Law, and UNC–Chapel Hill, he entered private practice. Judge 
Cogburn has worked in private practice on and off since 1976, han-
dling criminal felonies, misdemeanors, civil torts, domestic cases, 
and corporate work. 

Judge Cogburn also served as an assistant United States attor-
ney from 1980 to 1992, where he prosecuted murder cases on the 
Cherokee Indian Reservation. He also prosecuted drug trafficking, 
voter fraud, and a wide variety of Federal crimes. 

During his time with the U.S. attorney’s office, Judge Cogburn 
served as the lead attorney on the Organized Crime and Drug Task 
Force, as well as the chief assistant U.S. attorney. And from 1995 
to 2004, Judge Cogburn served as a magistrate judge on the United 
States District Court for the Western District of North Carolina. 

As a magistrate judge, he ruled on cases involving sexual harass-
ment, racial discrimination in employment, fraud, age discrimina-
tion, products liability, and medical malpractice. 

Judge Cogburn is a good steward of the law. He received the 
American Bar Association’s highest rating of well qualified. He has 
the skills and the expertise that this position requires, and I am 
thrilled to be here today to discuss Judge Cogburn’s outstanding 
qualifications to serve on the district court for the Western District 
of North Carolina. 

Judge Cogburn brings decades of legal and judicial experience to 
the bench, and I am confident that Judge Cogburn will serve on 
the bench with distinction. He comes today with his wife, Fran, 
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and his daughter, Casey, who is practicing law in Huntsville, Ala-
bama. His mother, Mrs. Cogburn, of Asheville, North Carolina, also 
is joining him today. 

I want to thank the Judiciary Committee for holding this hear-
ing, and thank you, Mr. Chairman. 

Senator WHITEHOUSE. Well, we thank both of you, Senator Burr 
and Senator Hagan, for coming here to support your nominees. 

As I said, it is extremely important when the two Senators from 
the home State who know these candidates firsthand express their 
strong support. 

I think when that support is bipartisan, as it is in your case, it 
highlights once again the institutional value in this body of defer-
ring to and giving great weight to the recommendations of the 
home State Senators when they are in accord as to the district 
judge nominee who is appropriate for their State. 

So thank you very much for being here. 
We turn to our final presenter, Senator Jeff Merkley of Oregon. 

PRESENTATION OF MARCO A. HERNANDEZ, NOMINEE TO BE 
U.S. DISTRICT JUDGE FOR THE DISTRICT OF OREGON AND 
MICHAEL H. SIMON, NOMINEE TO BE U.S. DISTRICT JUDGE 
FOR THE DISTRICT OF OREGON BY HON. JEFF MERKLEY, A 
U.S. SENATOR FROM THE STATE OF OREGON 

Senator MERKLEY. Thank you very much, Mr. Chairman, Rank-
ing Member Sessions, and Senator Franken. It is a pleasure for me 
to join Senator Wyden in introducing Oregon’s two nominees for 
the district court. 

It is terrific that their families were able to join them and that 
our own Oregon Chief Justice Paul De Muniz and his wife, Mary, 
were able to come, as well. 

Judge Marco Hernandez has served Oregon’s legal community 
with great distinction in a variety of roles, from representing un-
derserved communities as a Legal Aid attorney to his experience as 
a deputy district attorney to his 15 years as a State court judge. 

He has devoted his life to a fair and just legal system, and his 
diverse experience will serve him very well in the capacity as a dis-
trict judge. 

Judge Hernandez is imminently qualified for this nomination 
and would be a terrific addition to the bench. 

Turning to Michael Simon, whether it be his extensive pro bono 
legal work or his substantial involvement in civic organizations, 
like the Classroom Law Project, Michael has made his mark as an 
outstanding citizen of the Oregon legal community. 

He is respected as a top lawyer in commercial litigation, appel-
late law, and constitutional law, and is respected well outside his 
northwest roots and is imminently qualified to set the standard for 
what it means to be a good judge. 

The U.S. District Court of Oregon has had a reputation as a 
place—as a well run and even-handed court led by outstanding pro-
fessional jurists. Both of these nominees exemplify the spirit of 
public service and excellence, have been the hallmark of the Or-
egon bar, and will add to the Oregon judicial legacy. 

Thank you so much for scheduling this hearing and expediting 
consideration of these nominees as we seek to fill these positions 
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so that, indeed, the system can function on behalf of better justice 
for our citizens. 

Thank you. 
Senator WHITEHOUSE. Thank you, Senator Merkley. We very 

much appreciate your and Senator Wyden’s expressions of support 
for these two nominees, and, certainly, as busy as everybody is 
right now in the Senate, the fact that both of you are here is sig-
nificant. We appreciate it immensely. 

We will now take about a 2-minute break while the table is reset 
and the four judicial nominees come forward and take their places. 

[Recess.] 
Senator WHITEHOUSE. The way that we will proceed is that our 

Ranking Member will give his statement. He was very courteous in 
deferring to the other Senators who had other business to get their 
statements into the record. So we will turn to him, and we will 
then introduce the nominees and give them each a chance to intro-
duced any guests or family or friends who are here with them. 

Then at the conclusions of all those introductions, there will be 
a period of questioning for the entire panel, with each Senator to 
have 5 minutes for the panel. 

So without further ado, Ranking Member Sessions. 

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM 
THE STATE OF ALABAMA 

Senator SESSIONS. Thank you, Mr. Chairman. And I would like 
to thank all the people who have worked to move these nomina-
tions forward, and congratulate the nominees on receiving the nom-
ination of the President of the United States to a very August and 
important position of Federal judge. 

I understand this will be the last nomination hearing for the 
111th Congress and with today’s hearing, the Committee has held 
hearings for 110 nominees, including two nominees to the Supreme 
Court, which was a pretty good spectacle and effort. A lot of effort 
and work had to go into that. Eighty nominees to the Federal cir-
cuit and district courts, and 28 nominees to positions within the ex-
ecutive branch, a pretty big and significant number. 

I would just note, about the nomination, most of you, I believe, 
have been nominated in July. Judge Hernandez was nominated by 
President Bush in July of 2008 and did not clear before the Con-
gress recessed, and that is the reason we have a 600-day vacancy 
rate, really, I guess, in his nomination. 

So I am glad that you are back and I appreciate President 
Obama re-nominating you. I think that was a nice gesture and it 
is one that maybe will be positive for all of us here. 

The nominees, of course, have been nominated for a lifetime ap-
pointment. This hearing is the only opportunity we have to help 
our Senate to develop the information necessary to advise and con-
sent on a nomination. 

It seems to me that we do have divergent views in the Com-
mittee and in the Senate on the philosophy and approach to judg-
ing. Judicial activism is something most all of us, I think, believe 
is not a healthy thing for a judge to display, but we disagree some-
times what activism is. 
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I think it is when a judge fails to adhere to the rule of law or 
fails to recognize the Constitution as the supreme law of the land, 
and, instead, substitutes his or her own views or policy preferences 
in place of the law. I could say even empathy or politics or ideology 
could interfere with the ability of a judge to be the dispassionate 
and neutral arbiter that I believe they should be. 

Those are some of the things that have been discussed at some 
length in this process of nominations, but it is not unimportant. It 
is a big deal, because a judge who is not bound by the law is really 
not adjudicating. It is something else akin to politics or advocacy 
or something else. 

As you take this lifetime appointment, I have had some of my 
Federal judge friends that say you give up your constitutional 
rights. Well, in some ways, you do give up things that you would 
be free to do in the private sector you cannot do as a Federal judge. 

Also, I would say to you that you give up the advocacy role and 
become the arbiter, and a fair arbiter is what you are paid to do 
and I hope and pray that you will all be able to do that. 

We have on the second panel a number of nominees for the im-
portant administrator for the Drug Enforcement Administration, 
director of the Marshals Service, another very important office, and 
the chair of the Sentencing Commission, another very important 
nomination. 

All of these nominees have had their records reviewed in depth 
by staff and Senators, and I will have some questions as we go for-
ward. You might think, out of all my life, why do you not find the 
one thing you want to complain about. Well, I think it is an oppor-
tunity to ask that. 

Obviously, the good things are there and have been part of the 
record or you would not have been nominated. 

Thank you, Mr. Chairman. 
Senator WHITEHOUSE. Thank you, Senator Sessions. 
Now, I will turn to the nominees. We are delighted to have Max 

Cogburn with us, currently a partner at Cogburn & Brazil. He has 
a distinguished career of service as a United States magistrate 
judge. 

For those of us who practiced in Federal court, we know how im-
portant and valuable that experience is for a nominee. You are be-
fore a panel that is chaired and ranked by two former United 
States attorneys. 

Senator Sessions and I have both had the opportunity to witness 
firsthand the dedication and the competence and the esprit de 
corps and the determination to produce justice that AUSAs bring 
and we are particularly pleased that not only were you an AUSA, 
but you were also, what I would call in my office, the first assist-
ant; I gather, in your office, it was appropriate to call it the chief 
assistant, and that you led the OCDETF task force, which requires 
you not only to be an excellent prosecutor, but, also, quite a good 
diplomat and negotiator among all of the elements of the Federal 
Government. 

I am particularly pleased, as a New Englander, to see that you 
were born in New England. We welcome you for any opening state-
ment or introductions you would care to make. 
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STATEMENT OF MAX O. COGBURN, NOMINEE TO BE UNITED 
STATES DISTRICT JUDGE FOR THE WESTERN DISTRICT OF 
NORTH CAROLINA 

Mr. COGBURN. Thank you very much, Senator. If I might, first, 
just thank Senator Hagan and Senator Burr for the generous re-
marks that they made. I am very, very much honored that they 
took the time out of their busy schedules to come here and intro-
duce me. 

I, first, would like to thank President Obama for his confidence 
in me by nominating me to the Federal bench; Senator Leahy for 
allowing me to come to this Committee meeting; and, Senator Ses-
sions, for the same reason. 

Senator Whitehouse, I appreciate you chairing this meeting 
today. And, Senator Franken, I thank you for coming today and 
spending time here to consider my nomination. 

I would like to introduce some of the members of my family who 
are here today. I have my mother, Mary Cogburn, who is seated 
back here, and she is originally from Charleston, South Carolina, 
and has come here to be with me today. 

My wife, Fran Cogburn, who is originally from Decatur, Ala-
bama. I met her when I was in law school there at the Cumberland 
School of Law at Samford and she was a student at Samford Uni-
versity there in Alabama. And she still has family there. She has 
three sisters who are living currently in Decatur, Alabama, and an-
other sister who is living in Texas at the present time. The three 
are living there. 

My daughter, Casey Cogburn, who is an attorney currently prac-
ticing in Huntsville, Alabama. She also went to the Cumberland 
School of Law and she is licensed to practice law in both Alabama 
and North Carolina. 

I have other members of my family who could not be here due 
to other commitments. My son, Tripp Cogburn, is watching this on 
the Webcast, along with his wife, Stacy, and my 5-year-old grand-
son, Oliver. So they are watching this on the Webcast. 

I have a number of colleagues that I work with that are watching 
this, as well as extended friends and family both in North Carolina, 
South Carolina, and Alabama. 

Thank you very much. 
[The biographical information follows.] 
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Senator WHITEHOUSE. Thank you, Mr. Cogburn. 
We are delighted, also, to be joined by Judge Hernandez. I guess 

we could call him a repeat offender before this Committee. But we 
are delighted to have him back and look forward to a more success-
ful trip through confirmation at this time. 

Your service on the district court and on the circuit court pro-
vides excellent background and qualifications for this position, and 
your service to Oregon, legal services over the years, shows a keen 
sense of duty to your community and particularly to those who are 
less favored than others, and we appreciate that very much. 

So welcome, and, please, proceed with any statement or introduc-
tions that you would care to make, Judge Hernandez. 

STATEMENT OF HON. MARCO A. HERNANDEZ, NOMINEE TO BE 
UNITED STATES DISTRICT JUDGE FOR THE DISTRICT OF 
OREGON 

Judge HERNANDEZ. Thank you very much. I want to thank the 
Committee for having me, Chairman Whitehouse, Senator Ses-
sions, Senator Franken. Thank you for conducting this hearing and 
allowing me to appear before you. 

I want to thank President Obama, President Bush before, Sen-
ators Wyden and Merkley for their kind remarks and support 
throughout the process, Senator Wyden, in particular, for a process 
that has now taken years and he has been a supporter of mine 
throughout all of that time. 

There are some people behind me that I would like to introduce 
to you. My mom and dad are here, Frank and Rosa Hernandez. My 
wife, Mary Beth is here; my daughter, Alicia; my son, Daniel is 
here. 

Chief Justice De Muniz, from the Oregon Supreme Court, and 
his wife, Mary, are here and have been longtime supporters. 

I appreciate all of their support and that they are having my 
back and here with me in Washington, DC. And, again, I appre-
ciate the opportunity to be here before you. I welcome your ques-
tions. 

Thank you. 
[The biographical information follows.] 
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Senator WHITEHOUSE. Thank you, Judge Hernandez. We are de-
lighted to have you. 

Michael Simon comes to us, he is a partner at a major national 
firm and leads its Portland office. I do not know if you were actu-
ally an AUSA, but you were a trial attorney in the Department of 
Justice, what we used to refer to as main Justice. And very pleased 
that you, too, have a New England connection as a Rhode Islander 
and welcome you, welcome any statement or introductions you 
would care to make. 

STATEMENT OF MICHAEL SIMON, NOMINEE TO BE UNITED 
STATES DISTRICT JUDGE FOR THE DISTRICT OF OREGON 

Mr. SIMON. Thank you, Mr. Chairman. I have no formal state-
ment, but I would like to begin by thanking the President of the 
United States for his nomination. And if I am fortunate enough to 
be confirmed, I thank him and the Committee and the Senate as 
a whole for the opportunity to serve the public as a United States 
district judge in the district of Oregon. 

I also thank you, Mr. Chairman, and Ranking Member Sessions 
for convening this hearing and for listening to our testimony and 
for asking us questions. I also express appreciation to Senator 
Franken for being here. 

I also very much appreciate the very kind words from Oregon’s 
senior Senator, Ron Wyden, and his support and encouragement 
throughout this process. And I also appreciate the very kind words 
and the presence of Oregon Senator Jeff Merkley, also, for his sup-
port and encouragement throughout this process. 

I very briefly would like to introduce two of my family members 
who are here today and to acknowledge two family members who 
could not join us today in person. I, first, would like to introduce 
and ask to rise my wife, Suzanne Bonamici. And we have been 
married now for 25 years and for 25 years, a little more than 25 
years, she has been my very best friend. Thank you. 

I also have two wonderful children. My daughter, Sara Simon. 
Thank you. 

Senator WHITEHOUSE. You thought you would get off easy, Sara. 
Mr. SIMON. Sara is a college sophomore. And my other child, my 

son, Andrew, graduated from college a few months ago and is now 
off in graduate school at a far distance. He is watching on the 
Webcast, at least that is what I have been told. And I also under-
stand that my mother, Arlene Simon, is going to be watching on 
the Webcast, as well, and I thank her for beginning my education 
and for instilling character and value traits in me and for which 
I am much appreciative. 

I look forward to answering the questions from the Committee. 
Thank you very much. 

[The biographical information follows.] 
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Senator WHITEHOUSE. Thank you very much. 
Our last nominee on this panel is Judge Jones, who serves with 

distinction on the superior court of the State and is the presiding 
judge on the felony drug court. 

Like Judge Hernandez, he is also a former assistant district at-
torney in his home State. So we have the prosecutors’ offices, Fed-
eral and State, well represented in this panel. 

As a graduate of the University of Georgia, I promised that I will 
follow Senator Chambliss’ injunction and not discuss football. 

Judge JONES. Thank you. 
Senator WHITEHOUSE. You are welcome here for any statement 

or introductions you would care to make, sir. 

STATEMENT OF HON. STEVE JONES, NOMINEE TO BE UNITED 
STATES DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF 
GEORGIA 

Judge JONES. Thank you, Senator Whitehouse. I would like to 
thank Chairman Leahy, Ranking Member Sessions, and the Com-
mittee for your consideration of my nomination and scheduling of 
this hearing today. 

I would also especially like to thank President Obama for the 
nomination. I feel honored and privileged to be here today. 

I would also like to thank Senator Chambliss for being here 
today and for his introduction, and Senator Isakson for his letter 
of support and introduction. Senators Chambliss and Isakson have 
been really helpful to me and I really appreciate and honor to have 
their support and the support their staffs have given me through 
this entire process. 

I would not be here today without the support of my family and 
friends, and I would like to recognize the ones that are here today 
and two that could not be here today, but are here in spirit. 

I would like to start off, first, by introducing my beautiful wife 
of 20 years, Lillian Kincey. I have made a lot of decisions as a 
judge, but the best decision I ever made was asking her to marry 
me. 

I would also like to introduce my sister, Deloris Ford, and my 
niece, Donna Ford. They both have also played an important part 
in me being here today. 

There are two ladies that cannot be here today, but they are here 
with me in spirit, and, because of their health, they cannot be here. 
And one is my mother, Katie Jones, and the other is my mother- 
in-law, Mrs. Stella Kincey, and they both have been very sup-
portive and I know they are watching and are here with me in spir-
it today. 

I would also like to acknowledge the remainder of my family and 
friends and my colleagues who could not make the trip, as well as 
my office staff, who are watching via Webcast today. And I would 
also like to thank them. 

And, Senator Sessions, I understand that Auburn beat us last 
week, but it was a great game. 

I will be glad to answer any questions the Committee may have. 
Thank you, Senator Whitehouse. 

[The biographical information follows.] 
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Senator WHITEHOUSE. Thank you, Judge Jones. I cannot guar-
antee that the Ranking Member will follow Senator Chambliss’ in-
junction and show mercy for this nominee. 

Senator SESSIONS. No. 
[Laughter.] 
Senator WHITEHOUSE. It is a very solemn thing for members of 

the U.S. Senate to consider nominees for the United States district 
court. It is very important that you have the support of your col-
leagues from your home State, who know you better than anyone, 
but each Senator also has their own responsibility to inform them-
selves so they can vote, as their duty in their best lights, requires 
them to vote. 

And as we do that, we are keenly aware that we are voting on 
lifetime appointments; that long after we are gone, you may very 
well still be serving on these district courts, we hope, with great 
distinction. But I think we do bring a perspective about the appro-
priate role of a judge to our duties, and I would like to share that 
perspective with you and then ask each of you to comment briefly 
on your agreement or disagreement with that perspective. 

It is my belief that judges must do a number of things. One is 
to respect the role of Congress as the 

duly elected representatives of the American people in our sys-
tem of American democracy. Two is to decide cases based on the 
facts and the law, nothing else. Three is to not prejudge any case, 
but listen to every party that comes before you, powerful or weak, 
rich or poor, irrespective of station or position; to respect the prece-
dent that the Supreme Court and the circuit courts for your dis-
tricts have laid down and the precedent that exists within your 
own district; and, finally, to limit yourself in your decisions to the 
issues that the court must decide that are properly presented be-
fore it. 

It is my belief that those disciplines, which must be self-imposed 
by judges, are key to the successful operation of the carefully bal-
anced system of government that the Founding Fathers created 
and that we all honor and enjoy the fruits of. 

So if I could ask each of you for a comment on that, and I will 
then turn to Senator Sessions for his questioning. 

Mr. COGBURN. Senator, I agree with everything you said, abso-
lutely. That is what a judge is—that is exactly what a judge has 
to do, be impartial, be fair, and follow the law. 

Senator WHITEHOUSE. Judge Hernandez. 
Judge HERNANDEZ. I agree, as well. I think that I would add to 

the mixture that it is important for judges to do all of those things 
with a great deal of judicial temperament and evenness so that the 
parties that are appearing before you trust that you are judging 
these cases in a fair and just way. 

Mr. SIMON. Chairman Whitehouse, I, too, agree with everything 
that you have just described as the qualities and character of judg-
ing. 

Judge JONES. Senator Whitehouse, I agree with what you said 
and it is important, because if we fail to do that, then the commu-
nities we serve or preside over lose confidence in our courts and, 
as judges, we will not have credibility. 

VerDate Nov 24 2008 11:48 Jul 13, 2011 Jkt 066817 PO 00000 Frm 00552 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\66817.TXT SJUD1 PsN: CMORC



545 

Senator WHITEHOUSE. Yes. And as we know, for judges, credi-
bility is the coin of the realm and it is the confidence of the Amer-
ican people and the judiciary that allows judicial orders to be fol-
lowed and it is an important concern, because you do not have an 
army to go and enforce your opinions. 

The opinions and the orders that come down from our courts 
have the weight that they do because the American people accepts 
them and accepts the rigor and the discipline and the fairness that 
you bring to your task. 

So I appreciate that very much and I look forward to your suc-
cessful process through the confirmation process; I might even haz-
ard to say successful and rapid process. 

Senator SESSIONS. Well said, Mr. Chairman. I think you did set 
forth good standards for judges, and you answered well in affirm-
ing that, I think. 

Mr. Cogburn, my daughter went to Cumberland and that is good. 
It is a very fine law school. I am very proud of it. The dean, Dean 
John Carroll is a former magistrate, United States magistrate, and 
does as great job there, and it is a large and fine law school. 

You have been a Federal prosecutor. You started, it looks like, 
before the sentencing guidelines became law, and you prosecuted 
and sent a lot of people to the bastille as a prosecutor, it looks like, 
over a number of years after the guidelines, also. 

How would you share to your colleagues here the impact of the 
sentencing guidelines and to what extent do you believe a judge 
should give respect and deference to those guidelines? 

Mr. COGBURN. Senator Sessions, the sentencing guidelines were 
brought into being in order to get rid of any kind of meaningless 
disparity in sentencing; that is, to try to have most people who 
commit the exact same crime receive generally the same sentence 
and to try to have some uniformity across the board, depending on 
where you were sentenced, in what court you were sentenced in 
and what state you might be sentenced in, wherever that might 
occur. 

A great deal of effort was put into the sentencing guidelines and 
into getting them established and deciding where those particular 
guideline ranges fall. 

Under 18 United States Code Section 3553, which is the sen-
tencing statute, the first thing that a judge is to do is to determine 
what those sentencing guidelines are before going into the rest of 
the sentencing process. 

They are to be given substantial weight in determining what 
these sentences are. They are a very important part of the sen-
tencing process. 

Senator SESSIONS. Before the guidelines, in my district, you 
would see dramatic differences in sentencing for very similar of-
fenses. I am not sure how that played out in every district. I think 
it did happen all over the country. 

Did you perceive there was more uniformity and more coherence 
in the sentencing process post-sentencing guidelines? 

Mr. COGBURN. There was more uniformity post—sentencing 
guidelines than there had been before. There had been some back- 
and-forth differences in sentences before. Depending on cooperation 
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and that sort of thing, you could get some very, very strong dif-
ferences in sentences. 

But cooperation is still taken into consideration and people are 
able to get some relief for cooperation. So the sentencing guide-
lines, generally, have brought a great deal more uniformity to the 
sentencing process. 

Senator SESSIONS. In general, do you think they reflect a consid-
ered consensus of where sentences should fall? 

Mr. COGBURN. Those who have prepared the sentencing guide-
lines have given a great deal of time and effort into placing those 
sentences into various categories and they are—the majority of sen-
tences that I am observing have been falling within the sentencing 
guideline range; that most of the judges have been tending to sen-
tence within the guideline range rather than departing from that. 

Senator SESSIONS. Well, we could talk about it a good bit more, 
but I would just say to you that the guidelines were developed by 
judges and the Sentencing Commission, but it was, in large part, 
based on the tendency of judges to sentence in a mainstream way 
around the country. They examined what the sentences were and 
they considered other areas. 

So I think it reflects a fairly good consensus of where sentencing 
should be. It may not be perfect. 

I would ask each of you to state to what extent you feel that you 
would desire or you would seek to be in harmony with those guide-
lines, recognizing that a judge, once he is given a lifetime appoint-
ment, can ignore them pretty regularly under some of the more re-
cent case law. 

Judge Hernandez, would you share with us your thoughts? 
Judge HERNANDEZ. Thank you for the question, Senator Sessions. 
I am accustomed to guidelines. Oregon has sentencing guidelines. 

I use them all the time. I am very comfortable with them. 
On the Federal side, it is my opinion that the guidelines need to 

be given a great deal of deference as we approach cases. Those 
guidelines were well thought out. A lot of time was invested in de-
termining whether and what appropriate sentences should be, and, 
again, they should be given a great deal of deference. 

Senator SESSIONS. Thank you. 
Mr. Simon. 
Mr. SIMON. Senator Sessions, I, too, would give the guidelines a 

great deal of deference, and I recognize their importance in pro-
viding consistency and uniformity in sentencing throughout the Na-
tion. I also recognize that they were the result of a bipartisan con-
sensus from this body, that they are the result of a great deal of 
input and expertise from a wide variety of people. 

I will note that in response to Chairman Whitehouse’s comment 
at the beginning, it has been a number of years since I was a Fed-
eral prosecutor. I did begin at main Justice, in the antitrust divi-
sion, prosecuting antitrust defenses, but I was designated on a spe-
cial detail as a special assistant U.S. attorney in Alexandria, Vir-
ginia, where I prosecuted both white collar fraud trials and armed 
bank robbery. 

I will also admit that that was before the sentencing guidelines 
came out. And so to acquaint myself with those, I started reading 
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these. I note that about 2 weeks ago, the 2010 guidelines manual 
was just issued. I have begun reading that. 

But I do agree with the values and the policies behind it and I 
would give them great deference. 

Senator SESSIONS. Thank you. 
Judge Jones. 
Judge JONES. Senator Sessions, I also believe that the guideline 

should be given substantial and great deference, because uni-
formity and consistency in sentencing brings about confidence in 
our courts and, also, helps us reach a reasonable sentence. 

Senator SESSIONS. It was a dramatic, historic event, really, when 
Congress, in the early 1980s, made some of these decisions. Sen-
ator Kennedy and Senator Thurman and Senator Biden and Sen-
ator Hatch and all, Leahy and others, all worked together to bring 
it about, and I do think there has been more integrity in the proc-
ess. 

It is easier to defend the sentences intellectually and morally to 
anybody who challenges them. Any guidelines sentence is backed 
up by quite a good bit of research, debate, discussion. And I worry 
that there may be a belief that judges are now free to sentence like 
they would like, but I believe you will sleep better at night if you 
follow the guidelines, because when you have the momma and the 
minister and the brother and the children before you at sentencing 
time, it is no fun and at least you have got an objective fallback 
that I am trying to operate within what a consensus is for the 
country. 

Mr. Simon, you have been a member for some years with the 
ACLU. I see one thing conservatives would like. I see you filed a 
lawsuit defending the free speech of anti-abortion protestors, and 
ACLU does take sides that are not always liberal, if you would call 
it that. 

But it also is an institution that has taken quite a few positions 
that are troubling to me, such as legalization of drugs. Does that 
reflect your views? 

Mr. SIMON. Senator Sessions, I have been involved as a volunteer 
lawyer for the ACLU for a number of years and it certainly is true. 
In my case, as well as, frankly, in almost everyone’s that I have 
interacted with, that we do not necessarily agree with all of the po-
sitions taken by the American Civil Liberties Union. 

And to answer your question, what I have primarily been focus-
ing on in my activities for the American Civil Liberties Union of 
Oregon has been involved in First Amendment issues. 

Senator SESSIONS. Well, we have had a big debate about legaliza-
tion of drugs, and you would be a judge that will have to impose 
some rather stiff sentences for violation of drug laws. 

Have you taken a position personally on that? 
Mr. SIMON. I have not, Senator, and I would have no difficulty 

at all enforcing all of our laws. 
Senator SESSIONS. I notice the Oregon Website said that the 

ACLU supports a moratorium on the death penalty. Would you 
personally agree with that and have you advocated for that? 

Mr. SIMON. I have not taken any positions on that issue, Senator, 
but I do observe that the Fifth Amendment to the United States 
Constitution does refer to capital crimes. It does refer to not put-
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ting anyone in double jeopardy for life or limb, and, also, that no 
one shall be deprived of life without due process of law. 

And so I do think that the United States Supreme Court, using 
those references, among others, has quite clearly said that the 
death penalty does not violate the Eighth Amendment’s prohibition 
on cruel and unusual punishment, and I am fully prepared to fol-
low all of the precedent from the United States Supreme Court and 
the applicable courts of appeal, including that. 

Senator SESSIONS. Well, I agree with that constitutional analysis, 
very clearly, although we had two members on the Supreme Court 
for quite a number of years that dissented in every death penalty 
case, saying it did violate the Constitution. 

Within the Constitution itself, there are a host of references, 
more than you just made, to the death penalty and implicit in the 
document is an affirmation of the death penalty. But the ACLU 
Website in Oregon posted a white paper, eight objections to the 
death penalty, and one of those was, quote, ‘‘Capital punishment is 
cruel and unusual’’ and that it, quote, ‘‘denies due process of law.’’ 

So are you saying that it is not cruel, that you do not share that 
view, or what would be your comment? 

Mr. SIMON. I played no role in the preparation of that particular 
white paper to which you refer nor have I ever taken any public 
positions on that question. 

I am prepared to commit to you that I will follow all of the prece-
dent from the United States Supreme Court and from the courts 
of appeal, and I do recognize the constitutional references that you 
have highlighted for us. 

Senator SESSIONS. What do they mean it would deny due process 
of law? Do you know what the ACLU could be referring to with 
that? 

Mr. SIMON. I do not know specifically what you are referring to, 
Senator. I did not play a role in the preparation of that document 
at all. 

Senator SESSIONS. We have had quite a number of cases—judges, 
nominees, recently that have not followed the sentencing guidelines 
with regard to child pornography, and some of that is legitimate 
and some of that was troubling to me, in their decisionmaking 
processes. 

ACLU has opposed any laws that limit pornography, including 
child pornography. Do you agree with that policy of the ACLU and 
will you enforce the law and follow the guidelines, as appropriate? 

Mr. SIMON. I most certainly will enforce the law and, as I ex-
pressed earlier, I do anticipate giving great deference to the guide-
lines, including all aspects of the guidelines. I have not spoken or 
written with respect to the issue of child pornography, but I do 
fully anticipate having no difficulty in supporting and enforcing all 
of our laws and in giving great deference to all aspects of the sen-
tencing guidelines. 

Senator SESSIONS. And if confirmed, would you have any reserva-
tion in applying the death penalty, if it were appropriately con-
sistent with the law? 

Mr. SIMON. In the appropriate circumstances, I would have no 
difficulty enforcing the law in all of its aspects, including that. 
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Senator SESSIONS. Thank you. Well, we have got Senator 
Franken here. I am sorry. I am past my time. But we do have a 
number of nominees on the panel and it takes a little more time 
than normal. 

Thank you. 
Senator WHITEHOUSE. We can happily do a second round. 
Senator SESSIONS. Thank you. 
Senator WHITEHOUSE. We will happily do a second round to ac-

commodate any further questions Senator Sessions may have, but 
I think it is appropriate for Senator Franken to have his turn. 

Senator Franken. 
Senator FRANKEN. Thank you, Mr. Chairman. Thank you, Rank-

ing Member Sessions. And a second round would be great, because 
I know Senator Sessions has a lot of questions. 

Judge Jones, you served as presiding judge on the felony drug 
court. 

Judge JONES. Yes, sir. 
Senator FRANKEN. For the Western Judicial District of Georgia 

since 2004. Can you tell me about that? What is a drug court? Who 
do you deal with? Obviously, it is drug felony offenses. 

But I think that we have a lot of people in prison for drug of-
fenses that maybe could be better served by having treatment. 
What do you do in the felony drug court? 

Judge JONES. Well, thank you, Senator Franken. Felony drug 
court is a court in which after an individual has entered a plea of 
guilty, they are charged, a drug charge. The prosecutor works out 
a negotiated plea with the defense counsel. And in the program, 
the felony drug is a 17- to 24-month program, in which the individ-
uals go through five phases. 

In the first phase, they are drug tested randomly anywhere be-
tween three to four times a week. They may receive a call as early 
as 6:00 in the morning for a drug test and as late as 10:00 at night 
for a drug test. 

They meet biweekly with me and we discuss matters. They go 
through classes weekly. And as they move through the phases, the 
amount of contact somewhat reduces, but the requirements are still 
the same. 

The mission of the felony drug court is to provide treatment for 
individuals so they will not become repeat offenders or recidivists. 
We have found that sentencing one to jail with a drug offense, 
when they get out of jail, they still have a drug addiction or sub-
stance abuse problem. 

So what we are trying to do is stop the substance abuse problem 
so they will not become recidivists. And the program has been very 
successful, in my opinion. But we try to keep in contact with indi-
viduals after they graduate, as much as 2 years later, and we have 
a number of individuals come back. It is probably one of the most 
successful and most rewarding things I get to do as judge, and I 
look forward to meeting the individuals biweekly in the felony drug 
court. 

Senator FRANKEN. And do you have any sort of longitudinal stud-
ies? I know you have been there for 6 years. But is the evidence 
that this works, that there is less recidivism, that this actually 
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saves not just society money by not having to incarcerate people, 
but that the treatment has a return on investment? 

Judge JONES. The State of Georgia, Senator, conducted an audit 
on all the felony drug courts in the State recently and it showed 
that the felony drug courts were less expensive and they were prob-
ably one of the most successful aspects of the courts. 

For my particular drug court, I can say we have less than 20 per-
cent of the individuals that graduate from felony drug court com-
mit a crime within 2 years after graduating from the felony drug 
court. So an 80 percent success rate, I feel, is showing that they 
are successful and the court does work. 

Senator FRANKEN. So would it be too bold to say that if we are 
interested in long-term deficits in this country, that maybe it would 
be a smart approach to have drug courts all over the country and 
make sure that we are not incarcerating people in a way that actu-
ally is more expensive for society in all kinds of ways? 

Judge JONES. Yes, sir. I would agree with that statement com-
pletely. 

Senator FRANKEN. Thank you. And I know that your job is not 
to talk about deficits, it is to be a judge, but my job is. 

I would like to know, on the sentencing guidelines—and it 
sounds like all of you said that they deserve great deference and 
sounds like that you are talking about the consistency and uni-
formity of sentencing gives credibility to the court, which I find 
very important. 

Can any of you speak to when you kind of make exceptions to 
or when your deference to the guidelines is also colored by other 
factors? Is there anyone who would like to speak to that? 

Mr. COGBURN. Senator, it would certainly depend on the facts of 
the case, but 18 USC 3553 has all of those factors and after you 
determine the sentencing guideline, the proper guideline range, you 
look at all those other factors. 

Normally, those factors probably would determine just where 
within that guideline range you would go. 

Senator FRANKEN. So the guidelines themselves have within 
them the factors that you would consider. 

Mr. COGBURN. They have some factors, too, but, also, in the stat-
ute itself, there are things that you look at and consider. After you 
get the sentencing guideline range determined, there are other fac-
tors that you look at and some of those would implicate where 
within this guideline range you would go. 

And on occasion, and I would not know without what particular 
fact situation it would be, you might—so there might be one of 
those other factors that you are looking at under 3553 that would 
cause you to go outside the guideline range. 

Senator FRANKEN. Well, thank you. My time is up and I have to 
go vote. 

Senator WHITEHOUSE. We will return to Senator Sessions. It ap-
pears that Chairman Leahy will be coming to chair for a period to 
allow me to go and vote on the two votes that we have. So we will 
continue forward and back for a second round to Senator Sessions. 

Senator SESSIONS. Thank you. Judge Jones, I do think that drug 
courts have great merit and have advocated for them since the 
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early 1980s, and, well managed and properly handled, it can be ef-
fective. 

But I do believe, do you not, that the ultimate authority of a 
judge to adjudicate a person guilty and sentence them to custody 
provides a kind of opportunity or the environment to get the atten-
tion of the offender and perhaps give them a chance to alter their 
lifestyle? 

Judge JONES. Yes, sir. I agree with that totally. I think that, as 
judge, it is my job to listen to the facts in the case and follow the 
law in rendering a reasonable sentence on one. And if you fail to 
do that, then you are not doing your job as judge. 

Senator SESSIONS. I just wonder, in this day and age, that some 
are discussing legalization of drugs and California has had votes on 
that. It seems to me that a low level offender can be given a second 
chance and it ought to be done in a way that has good supervision, 
as drug court does. 

But, also, would you be concerned about a legalization of drugs 
in the country? 

Judge JONES. Well, sir, what I believe is that right now, the law 
that I have to recognize is what is put forth by the Supreme Court 
and the 11th Circuit Court of Appeals and the Congress of the 
United States, and I will follow that law as far as drugs. 

I agree with you that the supervision of individuals on drugs 
helps them tremendously. 

Senator SESSIONS. The Athens Banner-Herald quoted you as say-
ing, ‘‘Sentencing does not deter crime. The only thing I see sen-
tencing doing is taking a person off the street so they can’t do it 
for a while.’’ 

Well, that is true. It does take the person off. The incapacitation 
is one of the factors in it. But are you saying you truly do not be-
lieve that consistently enforced laws do not deter other people from 
violating the law? 

Judge JONES. No, sir. Senator Sessions, when you are sentencing 
one to a sentence for being convicted for the law, that not only 
sends a message to that individual, but to other individuals that 
there is a punishment for violating the laws. 

So I definitely believe that sentencing does deter crime. 
Senator SESSIONS. Well, good. I think about the squeegee crack-

downs, the street crimes in New York that New York cracked down 
on, and all crime plummeted when they did that. 

Judge JONES. Yes, sir. 
Senator SESSIONS. And it was consistent prosecutions that ended 

it. And if you do not prosecute it, you do not get deterrence. The 
same, I think, about at the border with Operation Streamline, 
where, when people are apprehended at the border are actually 
prosecuted and serve some time in jail, they come back less often 
than if they are not prosecuted. And I think of public corruption. 

I do believe there is real deterrence. If a community allows cor-
ruption to continue without prosecuting, it does do that. And I just 
was troubled by your statement. I am glad to see that you clarified 
that. 

And Senator Chambliss did not have the gumption to show up 
at the Auburn-Georgia game, but Senator Isakson was there sitting 
one row away from me with his Georgia shirt on, that sea of or-
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ange. I thought it was a courageous act. And after you guys had 
whipped us 4 years in a row, I think it was good to have a little 
different outcome. The SEC football is a lot of fun. 

Judge JONES. Yes, sir. 
Senator SESSIONS. A fabulous thing. I thank all of you for being 

willing to undergo this scrutiny. I will say I know that Chairman 
Leahy knows that more of it is done behind closed doors than in 
the open meeting and if anything bad had shown up, we would 
have been asking you about it. 

So to some degree, you can certify that you have been checked 
out clean. 

Judge Hernandez, it is great to see you and I am glad that after 
600 days, we are finally being able to see you confirmed. 

Judge HERNANDEZ. Thank you very much, Senator. 
Senator SESSIONS. Thank you, Mr. Chairman. 
Chairman LEAHY. [presiding] Thank you, Senator Sessions. I 

voted on this first one, so I will let you go. And I know the ques-
tions have been asked of all of you, and I congratulate each one of 
you, congratulate you on the jobs you have been nominated for, or 
offer condolences, depending upon how much of a backlog there 
may be in the district. 

But as one who has practiced in state court, Federal Court, all 
the appellate courts, I know how hard judges work. And I am not 
going to ask questions, so we can bring up the next panel, but I 
would remind you of just one thing. 

We had a judge who was here, a very, very good judge, and she 
had made some comment about the fact that she always worried 
because she was quite short. And I said, ‘‘You have to remember, 
when you go in the courtroom, you are the tallest person there.’’ 

Everybody in the courtroom stands and looks up at you. Do not 
let it go to your head. You are there to do justice to everybody and 
for everybody. You all have legal careers. You are used to walking 
into the court. I mean, there are days you could do it on some mo-
tions and some proceedings are so easy, it is almost a matter of 
rogue. 

A lot of the people, when they are in the case before you, it is 
the only time that litigant has ever been in a Federal court. It is 
the only time probably they ever will be. And everything they know 
or think or feel about the judicial system will depend upon how a 
Judge Cogburn or a Judge Hernandez or a Judge Simon or a Judge 
Jones treats them while they are there. 

They will not see any other judges. They probably will not ever 
be in another court, and they do know whether we have a good 
court system and a good judiciary, based upon how you are, not on 
how anybody else is. 

So that is an awesome responsibility. I felt that responsibility 
even when I was a prosecutor. How you treated defendants or, as 
we call them, respondents in Vermont or a victim, because for 
many of them, it is the only time they ever saw the criminal justice 
system. 

Now, I have read your backgrounds, each one of you, and im-
pressed by it. Senator Sessions and I always meet privately if there 
are questions that need to be resolved before, both the Republican 
and Democratic side. We look at that very carefully and openly 
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with each other. I agree with him, there is nothing to worry us 
there. 

So I thank you all for being here, and I will not ask questions. 
And I know you have all been introduced, and thank you for taking 
the time. 

Did you all get to introduce your family, too, earlier? 
Judge JONES. Yes, we did. 
Chairman LEAHY. Because someday, that will be in your archives 

and everybody says, ‘‘Now, who was there?’’ Thank you. 
Mr. SIMON. Thank you, Senator. 
Mr. COGBURN. Thank you, Senator. 
Chairman LEAHY. Before we begin this panel, Michele Leonhart, 

Patti Saris, Stacia Hylton, if you would all raise your right hand. 
[Nominees sworn.] 
Chairman LEAHY. Thank you. And I am not Sheldon Whitehouse. 

I am Patrick Leahy. Somehow we have to get those in there. 
I understand, Ms. Leonhart, you have already been introduced; 

is that correct? 
Ms. LEONHART. That’s correct. 
Chairman LEAHY. And Judge Patti Saris has served as U.S. dis-

trict court judge for the district of Massachusetts since 1993. Be-
fore that, she was an associate justice of the Massachusetts supe-
rior court; magistrate judge in the district of Massachusetts; 
worked in the U.S. attorney’s office for the district of Massachu-
setts, where she was chief of the civil division. 

She served as counsel to our dear friend, Senator Kennedy, on 
this Committee from 1979 to 1981; became counsel a little bit after 
I became a member of the Committee. 

Born in Boston, BA from Radcliffe, JD from Harvard Law School. 
And I should note for the record that Senator Kerry has submitted 
a statement of support for you. 

And Stacia Hylton is a 24-year veteran of the U.S. Marshals 
Service. She has posts, including acting deputy director and the as-
sistant director for prisoner operations. 

From 2004 to February this year, she served as Federal deten-
tion trustee in the Department of Justice, where she managed 
thousands of prisoners in Federal custody awaiting trial or deporta-
tion. 

She currently operates her own consulting company, Hylton, 
Kirk & Associates. She was born in Red Bank, New Jersey. She is 
a graduate of Northeastern University. 

I will include for the record a statement in support for Ms. 
Hylton—I apologize for the voice—from Senator Webb of Virginia. 

[The statement appears as a submission for the record.] 
Chairman LEAHY. Now, Ms. Leonhart, have you had a chance to 

introduce any family members who are here? 
Ms. LEONHART. I have not, Chairman. Thank you. 
Chairman LEAHY. Please go ahead, so it can be part of the 

record. 
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STATEMENT OF MICHELE M. LEONHART, NOMINEE TO BE AD-
MINISTRATOR OF DRUG ENFORCEMENT, DEPARTMENT OF 
JUSTICE 

Ms. LEONHART. Thank you very much. I am proud to introduce 
my better half, my partner, Gene Johns, my husband, who today 
celebrates his 28th year with the Los Angeles County Sheriff’s De-
partment. He is currently a narcotics detective in Los Angeles. 

And also with me is Hon. Peter Bensinger, who was the DEA ad-
ministrator from 1976 to 1981. He has been a mentor for me and, 
in fact, was the administrator that swore me in as a DEA agent 
and presented me with my badge and credentials. 

And I would also like to note three people that are not here 
today. My oldest son got married on Saturday and I didn’t want to 
take him away from a honeymoon. And my youngest son is a dep-
uty sheriff in Los Angeles and had to work. And then my mother 
earlier this year suffered a stroke and she is recovering or would 
be here. 

So thank you very much. 
Chairman LEAHY. Please give her our best. 
Ms. LEONHART. Thank you, Chairman. 
Chairman LEAHY. And, Ms. Saris, do you have family members 

here? 
[The biographical information follows.] 
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STATEMENT OF HON. PATTI B. SARIS, TO BE A MEMBER AND 
CHAIR OF THE UNITED STATES SENTENCING COMMISSION 

Judge SARIS. I do. Thank you very much for holding this hearing 
today. I would like to introduce my husband, Arthur Segal. We will 
celebrate our 34th wedding anniversary next week. 

Chairman LEAHY. Now, Judge, that is an accomplishment, and 
he is obviously aware that he married up. My wife and I celebrated 
our 48th this year. 

Judge SARIS. I hope to go there. And I’d like to introduce my 
daughter, Celia. Senator Franken introduced her, as well, as being 
a gem. She used to work for him. 

And as well, I’d like to mention my other three kids who couldn’t 
be here today, my daughter, Marissa, who is teaching in a charter 
school in Boston; my son, Eddy, who is on the west coast and 
couldn’t make it; and, my baby, who actually fell asleep in my lap 
when I went through my confirmation hearing is, believe it or not, 
a freshman. So I’m newly an empty-nester. 

I’d like to introduce my friend, Wendy Gray, who is here; my 
brother-in-law, Jim Segal; and, a whole lot of other friends and 
staff who have come down to be with me today. 

I’d also like to thank the Judicial Conference for suggesting my 
name; to President Obama for nominating me; and, to this whole 
Committee for hearing me today, because this was the Committee 
that I first started in as a staff member, as you noted. And, in fact, 
in 1981, I learned about sentencing policy by being a staff member 
on this Committee when I was very young. 

Thank you. 
Chairman LEAHY. And I am sure you are going to get a lot of 

good advice from the outgoing chair, Judge William Sessions of 
Vermont. 

Judge SARIS. I consider him a good friend and we’ve talked a lot. 
I should also mention, or she’ll kill me, my mom, who couldn’t 
make it here today and I’m sure is going to be watching this from 
Boston. 

Chairman LEAHY. Well, I hope she will and please give my best 
to Judge Sessions. He is a wonderful friend. 

About the only time I have been in Federal court since I became 
a Senator was to appear before him to move the admission of one 
of his law clerks to the Federal court. 

The law clerk was my oldest son. I went through and made the 
usual motions. Judge Sessions looked at him and he goes, ‘‘Hmm.’’ 
And we had joked about that. He quickly made up his mind and 
admitted him. 

Ms. Hylton, do you have any friends or family members here? 
[The biographical information follows.] 
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STATEMENT OF STACIA A. HYLTON, NOMINEE TO BE THE 
DIRECTOR OF THE UNITED STATES MARSHALS SERVICE 

Ms. HYLTON. I do, Mr. Chairman. First, thank you for your intro-
duction and the opportunity to appear here today to address your 
questions. 

I would also like to thank President Obama and the attorney 
general for their confidence in me through this nomination. 

If I could, I’d like to introduce my husband of almost 25 years, 
Ike Hylton, who is here with me today. And I regret that your son, 
who is in a very rigid academic program, much to our pleasure, is 
unable to be here today due to some exams, but he has assured me 
that he will use his technical skills gained through video gaming 
to watch it on Webcast tonight with the rest of our family. So I look 
forward to that. 

Chairman LEAHY. We have a similar thing that we say when a 
fellow Senator is about to give a long and important—all speeches 
being important, of course—on the floor of the Senate as we are 
leaving. We say, do not worry, we will read it in the Congressional 
Record. But I imagine in your son’s case, he probably will actually 
watch it. 

Ms. HYLTON. Yes. It would be a good opportunity for him. And 
I’d also like to thank both Senator Webb and Senator Warner for 
their support and their letter for the record today. 

Chairman LEAHY. Thank you. Let me ask, Ms. Leonhart, you 
spent almost 30 years in the Drug Enforcement Administration, in-
cluding as deputy administrator. You were nominated to that posi-
tion by President Bush. 

I have always felt that being in law enforcement was a very spe-
cial calling. I know I enjoyed my time there. But what did you 
learn from your experience at DEA that you think will stand you 
in the best stand, if you are confirmed to be the agency’s adminis-
trator? I am sure you must have given it a lot of thought. 

[The biographical information follows.] 
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Ms. LEONHART. Thank you, Chairman, for that question. It’s a 
great question. It all comes down to serving the public. You’re a 
public servant and you’ve got to put the public first. 

It’s about public safety and it’s about everything that you do re-
membering your impact on communities, your impact on this coun-
try, and, with DEA, actually, your impact on the world. 

Chairman LEAHY. Well, I have held Senate Judiciary Committee 
hearings, I have had them here, of course, but I have also gone into 
cities like Rutland and St. Albans and Perry, Vermont. Now, these 
are small cities, a lot of blue collar, very hardworking cities where 
people tend to know each other. 

Up to a few years ago, I do not think anybody locked their doors. 
You never worried about anything. But we heard about not only 
the scourge of drugs, but prescription drug abuse in each one of 
these places and the devastating effect it has on communities. A lot 
of it was prescription drug abuse, more and more people becoming 
addicted to prescription pain killers, such as OxyContin. 

What I found most interesting in these hearings is that the 
whole community came together. You had law enforcement, edu-
cators, clergy, physicians, parents. 

It was also quite an eyeopener to some of the parents there. It 
is obvious there was no automatic answer. You cannot do it just by 
education or just by law enforcement. You are not going to do it 
just in the schools. 

Do you see that kind of a growing problem nationwide on the 
abuse of prescription drugs, and what would you suggest? 

Ms. LEONHART. Absolutely, Chairman. And I know that recently 
you were at or helped sponsor a summit there in Vermont on pre-
scription drugs. 

It is a growing problem. It’s an epidemic in this country, and it 
concerns me and the DEA very much. About 7 million Americans 
are abusing prescription drugs and what really concerns me is that 
every day, about 2,500 teenagers abuse prescription drugs for the 
first time. 

And we all have something to do about it, because it affects all 
of our families and all of our communities. One is education, and 
DEA has done a good job, especially this year with the Take Back 
program in September, of getting the word out. 

We have talked to kids. We have looked at every survey there 
is to find out where are they getting these prescription drugs, and 
over 60 percent of these teens will tell you that they get it from 
a family member, a friend, or from the family medicine cabinet. 

So education is key, but enforcement, especially enforcement by 
our State, local and Federal agencies, is also very important and 
oftentimes it’s the only way to get some of these abusers of pre-
scription drugs to seek treatment. 

So it’s a whole of government approach. It’s a community ap-
proach. It concerns me. And if I have the privilege of being con-
firmed, it is one of my three focus points for the Drug Enforcement 
Administration. 

Chairman LEAHY. But you also have people who have actually 
gone into the business of supplying this, are looking for—it is one 
thing that you have a kid in high school break in the neighbor’s 
home, steal the drugs. I am not excusing that, but it is a little bit 
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different than somebody who comes into town and it is almost a 
stereotype of, ‘‘Hey, kid, guess what I’ve got here in my briefcase.’’ 

Are these two different things? 
Ms. LEONHART. Well, we are traditionally involved in cocaine and 

heroin and methamphetamine trafficking organizations and what 
we have found is that some of the organizations that are behind 
the supply of pharmaceutical drugs not only to teens, but adults, 
as well, are organized crime groups, are in it to make money, and 
we attack those organizations the same way we attack those traf-
ficking groups. 

So you are correct. The problem is the teen user, the young drug 
user, the first-time abuser, but there is also organized crime and 
organizations that are peddling this poison. They make money off 
of it, and they often will peddle pills alongside peddling cocaine or 
marijuana. 

Chairman LEAHY. They have got to be stopped. And they have 
to be stopped. 

Ms. LEONHART. That’s correct. 
Chairman LEAHY. I am not leaving because of your response, 

which I happen to agree with, but there is a roll call vote on and 
we are playing tag-team here. 

Senator WHITEHOUSE [presiding]. I very much appreciate the 
Chairman coming back to allow this so that the hearing can go on 
uninterrupted. When you do two votes side-by-side, you have to do 
rather an elaborate back-and-forth hallway race in order to keep 
that going, and I appreciate very much that Chairman Leahy was 
willing to do that. And I am delighted that Senator Kohl has joined 
us, as well as Senator Franken. 

Since I am likely to be here until the end, why do I not defer to— 
who is in order? Senator Franken? 

Senator FRANKEN. Yes. 
Senator WHITEHOUSE. You have 5 minutes, sir. 
Senator FRANKEN. Thank you. Judge Saris, welcome. We were 

talking—I noticed you were sitting back there when we had the 
nominees for the Federal judgeships, and we were talking about 
sentencing guidelines. And you have spoken about them and how 
they are valuable tools, but that they are not infallible. 

Can you tell me your basic approach to sentencing guidelines, 
after 24 years on the bench, and both how valuable they are and 
when they are not infallible? Speak to that. 

Judge SARIS. Yes. Well, I was on the Senate—a staff member on 
the Judiciary Committee when the guidelines first started getting 
considered, and, at the time, the big policy was why should a bank 
robber in Texas get a different sentence from a bank robber in 
California; why should it matter what judge that you get. 

And so the underpinning policy of the guidelines is still very im-
portant today, which is to avoid unwarranted disparities between 
similarly situated defendants. 

So essentially, that pervasive theme is still very important today. 
However, as many people know, the Supreme Court has issued, I 
think, as many as five opinions recently talking about the guide-
lines and the importance of the fact that you also need to consider 
all of the statutory factors under 3553(a). 
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So you start with the guidelines as your benchmark, as your an-
chor, if you will. And then sometimes, though, the individual char-
acteristics of a defendant may be worth considering, aren’t properly 
considered in just doing a mathematical calculation, and you are 
permitted to consider those factors in calculating a sentence. 

Senator FRANKEN. So those factors were the ones that one of the 
nominees referred to that that is the law. 

Judge SARIS. Yes. The 3553(a) factors, yes. 
Senator FRANKEN. I got it, I got it, I think. 
Ms. Leonhart, a lot of people from Minnesota are proud of you 

and your nomination. And your first posting was in Minneapolis 
and you never had to deal with me, right? 

Ms. LEONHART. No. 
Senator FRANKEN. I just wanted to make that clear. Can you tell 

us what you learned on the job in Minneapolis? 
Ms. LEONHART. Thank you for that question, Senator. I want to, 

first, thank you for the very kind introduction. That was actually 
unexpected this morning. So thank you very much. 

My first 5.5 years on the job were in Minnesota. I had a choice. 
I was being assigned to Miami, but I graduated No. 1 in my agent 
class and you get to pick where you want to go, and it was my only 
chance to go back home. So I picked Minneapolis and, for that 5.5 
years, felt I made a difference and I cleaned up my neighborhood 
and I cleaned up the community. 

I learned the basics of the job. I learned that it’s all about work-
ing with your State and local counterparts. And I learned from 
working the small cases up to the big cases that at the end of the 
day, it is about identifying those most responsible, those organiza-
tions that are peddling the poison on our streets and putting them 
in jail. 

My partners, we go back 30 years and they were five Min-
neapolis police sergeants that really taught me the streets. 

Senator FRANKEN. Ms. Hylton, several human rights groups have 
expressed concern with your nomination on the grounds that you 
may face a conflict of interest in your new position. You set up a 
consulting company while you were the Federal detention trustee 
and the head of the office that awards contracts to private correc-
tional facilities. 

Once you left your position, your company received a $112,000 
contract from one of the Nation’s largest for—profit prison compa-
nies. 

These groups say that you may face a conflict of interest in your 
new position in matters that affect your consulting company or the 
company who received the contract from the GEO Group. 

Now, I understand you worked with the ethics officials both be-
fore and after this work to make sure you acted appropriately, but 
I think it is important to get this out in the open so that you have 
an opportunity to address it. 

So could you please speak to these allegations? 
Ms. HYLTON. Yes. Thank you, Senator Franken, for that ques-

tion. I welcome that opportunity. I’d like to assure the entire mem-
bers of the Committee that I did follow all ethics requirements and 
regulations and worked closely with the ethics office both before re-
tirement and subsequently after. 
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I incorporated the consulting business about a month before I re-
tired just simply so I could begin the paperwork and begin to set 
up the office; so that when I did retire February 28, I could—the 
company would no longer be dormant and it could stand up and op-
erate March 1, and I followed within those guidance that were pro-
vided by the ethics office. 

While serving in the capacity of the Federal detention trustee, 
the contract awards actually happen at the assistant trustee level 
for procurement, and so, therefore, I had no direct involvement 
with contract awards. I had recused myself early on in even any 
conversations about private industry. 

My focus was in the best interest of the government always, to 
ensure that hundreds of State and local intergovernmental agree-
ments would be in place, along with the Federal detention centers, 
along with private prisons. 

Senator FRANKEN. Well, thank you. Thank you, Mr. Chairman. 
Senator WHITEHOUSE. Senator Kohl? 
Senator KOHL. Thank you very much. I would like to talk with 

you, Ms. Leonhart. I would like to thank you for appearing before 
the Committee today and I would like to commend you for the suc-
cess of the National Drug Take—Back Day that allowed people to 
safely dispose of their unwanted prescription drugs. 

In my home State of Wisconsin, 84 law enforcement agencies col-
lected nearly 4,500 pounds of prescription drugs. We made great 
progress, but I believe that more could be done to facilitate addi-
tional take-back programs and prevent excess medication from 
being prescribed in the first place, and I am looking forward to 
working with you on this issue. 

However, Ms. Leonhart, I am disappointed with the DEA’s lack 
of progress on an issue that was the subject of an Aging Committee 
hearing earlier this year. At that hearing, we heard serious con-
cerns about the effects of changes to DEA’s enforcement policies for 
controlled substances in long-term care settings. 

The changes have resulted in nursing homes being unable to ad-
minister pain medications to ailing residents in a timely manner. 
The time that it takes for a nursing home to comply with the new 
DEA enforcement policy can be an eternity to an elderly patient 
who is agonizing pain. 

At that hearing, the deputy assistant administrator of the DEA 
assured me that your agency would act quickly to solve this prob-
lem. And when I met with you in early May, you assured me that 
this was a priority and that you, also, would address the problem 
swiftly. 

In August, I requested joint comments from DEA and HHS on 
draft legislation that I prepared and submitted to you that would 
facilitate more timely access to pain medication for ailing nursing 
home residents, and I received no response. 

Now, I do appreciate the DEA’s statement of policy issued last 
month, which clarifies how nurses at long—term care facilities can 
administer some controlled substances. However, that fails to pro-
vide a solution for Schedule II drugs, such as morphine, which are 
also necessary in certain situations. 
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From the vantage point of nursing homes, there are practical 
problems with implementing the policy in its current form. So 
while it is a step in the right direction, more needs to be done. 

As I explained, it appears that the DEA is putting paperwork be-
fore pain relief. I would like to see much more progress made on 
this issue before you are confirmed. 

When will DEA provide comments on my draft legislation? 
Ms. LEONHART. Thank you, Senator Kohl, first, for your leader-

ship on that issue, and I know we have worked with you and the 
Committee on those very serious issues. 

I do want you to know that it is of utmost importance to me and 
the DEA that we do have resolution to those issues. We don’t take 
lightly our responsibility to not only prevent diversion and do our 
regulatory business, but we are very concerned about those pa-
tients in need, and that’s why, in the interim, while we’re finding 
long-term solutions, we have come up with a couple of short-term 
changes, short-term policy statements, clarifications that, in many 
ways, have helped, but we need to do more. 

And I agree with you, it is a serious issue and, if confirmed, I 
will tell you that we will continue to work through the process with 
the Department of Justice and with HHS and I am quite confident 
that we will be able to get back to you with some dialogue and with 
some solutions that will be favorable to you and the Committee. 

It does take time to do that. I can’t put a timeframe on it, but 
know that we are taking that very, very seriously. 

Senator KOHL. Well, I said in my statement that I would like to 
see much more progress made on this issue before you are con-
firmed. As I indicated, I did submit some legislation to you and I 
have not heard back from you or your department. 

Now, I know, in the best of all worlds, you would like to take 
care of it and take care of it immediately, but things are not all 
that simple. On the other hand, this legislation that I submitted 
to you is not all that complicated. 

So I would like to repeat that it is an issue that has been out 
there now for quite a long time. It is not all that complicated. How 
we are going to see to it that patients in long-term care settings 
get the medicine that they need at the time that they need it, I 
think we agree on that principle. And how to get it to them is not 
all that complicated, and that is what my legislation addresses. 

So in the most gentle but clear way, I would like you to know 
that I intend to insist that we see some progress on this issue as 
a condition of your confirmation. And I know we can do it. I mean, 
I am not trying to put some impossible roadblocks, because I think 
we have discussed this now, and your department and my office 
are aware of what we can do and should do and need to do, and 
it can be done in a timely way. 

So I am here to request of you that we work a little harder to-
gether to try and get some progress. Is that reasonable? 

Ms. LEONHART. Thank you, Senator. I will bring that back to the 
Department of Justice and let them know your concern, and I’m 
hoping that we are able to get back to you. 

Senator KOHL. I do appreciate that very much. Thank you. 
Senator WHITEHOUSE. Let me chime in and thank Senator Kohl 

for his leadership on this issue. Let me first say, Ms. Leonhart, 
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that I am very supportive of your candidacy. I am very proud of 
the way you have served our country in this organization. 

As you know, we have a common friend who is a DEA agent, who 
I worked with very closely when I was U.S. attorney, somebody 
who I am extremely proud of, who was willing to put herself into 
harm’s way in very significant ways in very important cir-
cumstances, and she speaks very highly of you and your record 
speaks very highly of you. 

I do not think I should use her name, because she is undercover 
frequently, but we understand what we are talking about here. 

So I am extremely favorably disposed toward your nomination, 
but there are these institutional problems that need to be ad-
dressed. And I could not echo Senator Kohl more clearly than to 
say that the purpose of medicine is to take care of the sick and 
when that purpose is not being met because the safety regime to 
keep the medicine from being abused is interfering with it, then a 
secondary purpose is interfering with a primary purpose. 

We cannot have elderly people lying alone, racked with pain, 
when medicine to cure that and to solve that is at hand, because 
of bureaucracy. 

So I will back Senator Kohl in whatever he chooses to do to get 
a resolution to that point. We are backwards on that issue. I am 
a former U.S. attorney. I am a former attorney general. I have 
prosecuted drug dealers, I have prosecuted diversion cases, I get 
that. It is a priority. But it cannot be a priority that bureau-
cratically interferes with the ability of an elderly, lonely patient in 
grave, grave pain to have access to the relief that she may need. 

So I emphasize there, and I would have another concern that we 
are working our way through, but I would like to see more progress 
on, and that is in the area of e-prescribing. 

You and I have talked about this before, but I very deeply believe 
that the only way that America avoids a true catastrophe in health 
care, which is coming at us, because the costs are out of control, 
is to make a delivery system that improves the quality of care and 
lowers the cost of care in ways that makes the system more acces-
sible to Americans, that makes it more intelligent, that eliminates 
waste, that provides for better prevention, and avoids medical er-
rors. 

All of that will stand on a better health information technology 
infrastructure. That is the sort of gateway into what is a vital pri-
mary national mission and, very often, the gateway to health infor-
mation technology is electronic prescribing. 

And it makes absolutely no sense for a doctor to engage in elec-
tronic prescribing unless they can go to an electronic prescribing 
system. And for a long time, DEA was insisting that they go to an 
electronic prescribing system; for any scheduled pharmaceuticals, 
they had to stay with the paper system, which, from a prosecutor’s 
point of view, I thought was nonsense, because there is so much 
investigative advantage to having the electronic data to cull 
through, to look for anomalies, to see where investigative resources 
should be dedicated, but that was your position. 

Senator Coburn, who agrees with me on very little, and I had a 
very tough hearing with representatives of your administration 
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more than 2 years ago on this subject, and we are still watching 
this drag on and on and on. 

It is a matter of the president’s priority to get this built out. He 
has put $20 billion behind it. It is the Department of Health and 
Human Services’ priority to get this built out. And why, for the life 
of me, DEA cannot get out of the way when it has, to my opinion, 
no legitimate stake in interfering with this, because from my law 
enforcement perspective, we advance the cause by moving to e-pre-
scribing for schedule narcotics. We do not hold it back. 

Clearly, there are some issues that need to be resolved, but on 
balance, I think it is a huge plus, step forward from a pure drug 
diversion and investigation point of view. 

So I know I have spoken with some enthusiasm and passion 
about these subjects, but I feel very strongly about them. And as 
strongly as I feel about your capabilities, we simply have to get a 
message into your organization that status quo on these issues and 
the progress that we have seen on them just is not good enough. 

Ms. LEONHART. Thank you for your leadership, Senator, on e-pre-
scribing. And I would like to note that I did sign, in March, e-pre-
scribing interim rule. It did go into effect in June, and we have 
done a lot of outreach and are continuing to talk to industry about 
it. We have been promoting it. 

We share your concerns and we think that that interim rule was 
our way of moving forward with what we believe, for all the same 
reasons you have mentioned, will help. And I will do, if con-
firmed—— 

Senator WHITEHOUSE. And admittedly, it will. It was a step in 
the right direction. 

Ms. LEONHART. It is a step and, if confirmed, I tell you, I will 
continue to prioritize e-prescribing and make sure that we continue 
to do what we can do at DEA to move that along. 

Senator WHITEHOUSE. We believe that—at least I believe that 
the urgency of getting the United States of America onto a robust 
and secure health information infrastructure so that we can pro-
vide Americans with the health care system of the future is a pri-
mary national goal and of real urgency. 

And we are very eager to work with you to work through any 
problems, but I appreciate very much your sentiment that you will 
make sure that your organization, in turn, works with a keen 
awareness not just for its own concerns in this process, but for the 
larger concerns of the country, and I appreciate that. 

Judge Saris, I just want to very briefly let you know that both 
a former boss of mine when I was U.S. attorney, Jamie Gorelick, 
and the chief judge of my district—Ms. Gorelick is a former boss, 
so she does not have much sway with me any longer. But Judge 
Lisi is our chief judge on our United States District Court and we 
came through the Committee together and we were both appointees 
or recommended by Claiborne Pell and appointed by President 
Clinton, and they speak very, very highly of you and of the work 
that you have done. 

And I just wanted to have it be a matter of record that the 
former deputy attorney general of the United States and a chief 
United States district judge, who has the occasion to work with you 
very closely from a neighboring state, both feel that the quality of 
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your work, the quality of your scholarship, the quality of your lead-
ership all merit that kind of commendation. 

So I am delighted that you are here and look forward, I hope, to 
a speedy confirmation for you. 

Judge SARIS. Thank you. 
Senator WHITEHOUSE. And wish you well in your job of keeping 

the sentencing guidelines current and appropriate. 
And, finally, Ms. Hylton, I look forward to working with you. As 

you may know, we have a detention facility in Rhode Island that 
has experienced some setbacks. It is a matter of great importance 
to the Rhode Island delegation that that be all set right and that 
we work with you to make sure that to the extent that the facility 
is properly complying with all of the various laws and administra-
tive requirements of the Marshals Service, that it continues to be 
seen by you as a valuable resource. 

I want to also take a moment to recognize Marshal O’Donnell, 
who I worked with for many, many years as a state police officer. 
I knew him first when he was an undercover officer and I was pros-
ecuting cases that he was the primary agent and witness in. He 
went on to become the No. 2 in the Rhode Island State Police and 
run it as the top administrator. 

So he combines both great courage and initiative in the field, 
great experience in putting cases together for successful prosecu-
tion, and considerable administrative skills in law enforcement, 
and I am delighted that you will be working with him. 

So thank you very much for being here. We wish you well. 
Ms. HYLTON. Thank you, Senator. I look forward to working with 

you and the district of Rhode Island and the office of the Federal 
detention trustee on that detention facility in your area. As you 
know, it’s critical for that district to have housing within a reason-
able distance from the court. So I look forward to working with 
you. 

Senator WHITEHOUSE. All right. At this point, Senator Sessions 
is not present, but I do believe that he wishes to have a chance to 
ask questions of the witnesses. So we will not adjourn the hearing 
at this point. We will recess the hearing until 3 p.m. so that he has 
the chance at 3 to return and re-engage with you, and I think that 
is an important courtesy, since Senator Sessions is extremely busy, 
and I am very pleased that he has the interest in this panel to 
come back and ask these questions. 

So we are eager and delighted to have the chance to do that. I 
hope that it does not disturb your schedules too much, but I think 
it is important. 

So without further ado, the hearing will recess until 3 p.m. 
[Recess.] 
Senator SESSIONS. [presiding] We will return to session. I used 

to have a show called ‘‘In Session with Jeff Sessions.’’ It did not 
break any rating record numbers, you can be sure of that. 

It is great to have each of you. We thank you for your willingness 
to serve. I appreciate so very much Chairman Leahy allowing me 
to have an opportunity to ask some questions. We have just had 
so many conflicts here at this late part of the year with so many 
things happening. 

Let me get onto the right page here. Is it Leonhart? 
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Ms. LEONHART. Leonhart. 
Senator SESSIONS. Leonhart. Very good. I am a big fan of the 

DEA, having spent much of my 2.5 years as an Assistant United 
States Attorney prosecuting their cases, and then, later, being 
United States Attorney for 12 years, and we worked with some of 
the big international smuggling cases to other kinds of cases. 

And I do believe that law enforcement does make a difference in 
the safety of our streets and the health of our children, and would 
first ask you, do you have a view and have you expressed one with 
regard to legalization of marijuana and some of these latest ideas 
of that nature that have been floating up in states and cities, and 
what is that position? 

Ms. LEONHART. Thank you, Senator. A 30-year veteran DEA 
agent, I have seen what marijuana use has done to young people. 
I’ve seen the addiction. I’ve seen the family breakups. I’ve seen the 
bad. 

I am extremely concerned about legalization of any drugs. We al-
ready have problems with the other—with prescription drugs which 
are legal. And it is of concern and it’s of concern to DEA and we 
enforce Federal drug laws. So if confirmed as administrator of the 
DEA, we would continue to enforce the laws, the Federal drug 
laws. 

Senator SESSIONS. In previous years, DEA administrators have 
spoken out against the legalization measures. Have you done so 
and do you expect to do so if these referenda continue to be afoot? 

Ms. LEONHART. DEA and I have spoken out. DEA will enforce 
Federal drug laws. Right now, in all 50 states, marijuana is illegal. 
In all 50 states, we have DEA agents that bring cases and we focus 
on resources on major traffickers and the organizations who are 
supplying drugs, no matter which drugs, marijuana, meth, cocaine, 
heroin. 

Senator SESSIONS. Well, I know you have the responsibility to en-
force the law, but chiefs of police, state directors of public safety, 
and heads of the Drug Enforcement Administration many times, in 
my experience, have understood the danger of these legalization ef-
forts. And it sounds good to people. It sounds like, well, we can just 
end the problem of drugs if we just make it legal, which any coun-
try that has tried that, Alaska and other places have tried it, it 
does not work and it is a very dangerous failed policy, and we need 
mature, effective public officials who are willing to say that. 

Ms. LEONHART. You are absolutely—— 
Senator SESSIONS. Are you willing to say that? 
Ms. LEONHART. Yes. I’ve said that, Senator. You’re absolutely 

correct. The social costs from drug abuse in all of the—especially 
from marijuana, all of the recent reasons that legalizers say it 
should be legalized, it will help the Mexican cartel situation, it 
won’t. It will allow states to balance budgets, it won’t. 

Nobody is looking at the social costs to society when we are talk-
ing about legalizing drugs. And what worries me the most is we 
have seen, after years of stabilization of drug use, especially among 
teens, we have seen a spike, and I believe that that spike is di-
rectly related to all the conversation we are now hearing about the 
legalization of drugs. 
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Senator SESSIONS. I would have no doubt of that. In fact, having 
been involved as United States Attorney in the early 1980s and the 
spontaneous grassroots effort, the Reagan Administration effort to 
crack down on drugs, drug use did go down. 

As a matter of fact, a University of Michigan study showed that 
half the high school seniors in 1980 admitted to having used an il-
legal drug and the numbers went well below 25 a decade later. 

So the effort that we undertook as a Nation to counsel young 
people, send clear messages about what is acceptable and what is 
not had a positive influence on the health and welfare of our coun-
try. The military’s drug testing, for example, one of my United 
States attorney friends in Hawaii had a large portion of his office 
doing murders and assaults and thefts and burglaries from the 
military bases after they tested for drugs and eliminated drugs in 
the military, he said those all just plummeted; not just drug cases, 
but assaults and thefts and burglaries went down. 

So I hope that this administration will send a very clear message 
on this. I know that a lot of people, like you said, have the idea 
that drug cartels will be all nice if we just made it legal, and a lot 
of them think that. 

So I am glad to hear you say that and I encourage you to speak 
out on that. I may ask you some written questions about the Mexi-
can situation. 

For my two cents’ worth, the best way we can help the Mexican 
leadership, who is standing courageously against drug cartels, be-
cause their lives are on the line—as we know, those who stand up 
to them put their lives at risk—is to demolish the gangs in our 
country who are selling drugs, collecting the money, and taking it 
back to fund these entities of power and strength. 

Have you given any thought to enhancing our ability to focus on 
the Mexican drug cartels that are the primary distribution network 
for cocaine in America? 

Ms. LEONHART. Yes, Senator. A lot of the focus for DEA these 
days is on Mexico. And now that we have these courageous Mexi-
can partners with President Calderone at the head, we have had 
great successes in Mexico in breaking the power and the impunity 
of these cartels. 

But we can do more and, if confirmed, what we will do is con-
tinue our partnership in Mexico and expand, because now we’re 
collecting so much more intelligence that we’re sharing with them 
and we’ve got that intelligence to share with our state and local 
partners here so that we can effectively go after those domestic 
cells that are working for those cartels, transporting, distributing 
drugs and collecting the money and bringing it back south. 

Senator SESSIONS. Well, if you look at it as the tree of the crimi-
nal enterprise in Mexico, the roots are the distribution networks in 
the United States that bring in the money and the wealth that goes 
up to do it. And as our responsibility in our country, we need to 
be after those folks, and they will be facing substantial prison sen-
tences. But we need to work on that and, hopefully, DEA will con-
tinue to do that. 

Judge Saris, it is good to have you. 
Judge SARIS. Thank you. 
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Senator SESSIONS. I was United States attorney when we did not 
have the sentencing guidelines and I was there when they were 
passed, and I was there when they were implemented. And they 
were implemented with clarity, without equivocation, and it, I 
think, was another one of the factors in the decline in drug use in 
America. 

The murder rate in America is half what it was in the late 1970s, 
early 1980s, and a lot of good things have happened. And although 
we do not want anyone in jail a day longer than it is smart to have 
them there, I have no doubt that because we have a substantial 
prison population, that has reduced crime in America. 

If you go out and did a survey of 100 people, how many of them 
are likely to be an armed robber, not many; or a burglar or a rap-
ist. And the extent to which more of those are in jail, you have less 
armed robberies, murders and rapes. That is just a fact. 

A lot of people want to get out of it, they do not want to talk 
about that. They want to say that there are too many people in 
prison. So we have got to get them out of prison. So we need to 
be smart about it is what I would say to you. 

Yours is an August position. The sentencing guidelines have been 
damaged inexplicably for me by the Supreme Court decisions. But 
that is the Supreme Court and we are stuck with that. 

So I wanted to ask a number of things. I would like to inquire 
about how you personally have dealt with the guidelines in your 
court and the judges with which you served in Massachusetts, be-
cause according to the Sentencing Commission, of which you would 
be the head, in 2009, 56.8 percent, 57 percent, nationwide, sen-
tences were rendered within the guideline range, but in Massachu-
setts, only 35 percent of the cases resulted in sentences within the 
guideline range. 

Nationwide, only 11.8 percent of the cases resulted in below 
range sentences and cited Booker, the Booker case to justify that 
decision. In Massachusetts, that same category accounted for 33 
percent of all cases. 

Why do you think Massachusetts is that far out of the main-
stream of the United States? Because you will be sentencing com-
missioner for the United States, not just for Massachusetts. 

Judge SARIS. Thank you, Senator. It’s a great question, and let 
me back up by saying I was here as a young staff person putting 
together the sentencing guidelines back in the early 1980s. So I am 
firmly committed to the principle of eliminating unwarranted dis-
parities. 

One of the big differences in Massachusetts is our high propor-
tion of crack cases. And I want to thank the Congress for passing 
the Fair Sentencing Act. I think that makes a huge difference. I 
know approximately 66 percent of the drug cases that I personally 
sat on involved crack, in contrast to the Nation’s about 19 percent, 
and it’s been a high priority in our U.S. attorney’s office to go into, 
let’s say, the housing projects—— 

Senator SESSIONS. Where do you get that number of 19 percent 
nationwide? 

Judge SARIS. Is crack? I asked somebody to calculate it and that’s 
what someone told me. 
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Senator SESSIONS. I do not think it is that low in the districts 
where I practiced and what is happening in Alabama today. I think 
it is higher. 

Judge SARIS. I asked somebody to look it up and that is what 
they came up with. 

Senator SESSIONS. Well, we will check it. Maybe you are right, 
I do not know. 

Judge SARIS. But in any event, I do know my personal caseload 
has had a high number of crack cases, and I believe that is true 
across the district of Massachusetts. 

Senator SESSIONS. Well, it was in Alabama when I was there, 
that is for sure. That is true. 

Judge SARIS. So I believe that the concerns about the crack/pow-
der ratio did actually cause a lot of disparity across the United 
States and I’m hoping now that you’ve fixed it through this new 
statute, which I fully support and I think is a wonderful com-
promise, I think a lot of that will go away. 

Senator SESSIONS. To what extent do you feel would be the re-
sponsibility of the Chairman to advocate that judges follow the 
guidelines, that this is important, that they not lose discipline, that 
every judge start more and more, year after year, less and less find 
any binding authority in the guidelines? 

Judge SARIS. I think right now with the guidelines, it’s a very 
important transitional moment for exactly the reason you just pin-
pointed, which is the chair of the Sentencing Commission—I think 
Judge Sessions has done it. I think Judge Hinajosa has done it— 
needs to go out, needs to make sure that the guidelines are persua-
sive and evidence-based, and they need to go out to the judges and 
really advocate and ensure that they understand how important it 
is and what an important Congressional principle it is to avoid un-
warranted disparity, and it shouldn’t just be within a district, 
whether is your luck of the judicial draw. 

It should be the differences between Texas and Massachusetts or 
between California and Georgia, let’s say. It should be nationwide 
and it should be within a district. 

Senator SESSIONS. Well, that certainly was the idea, and I think 
it was followed pretty closely for quite a number of years. 

With regard to your personal sentencing, which I think would re-
flect your approach to the guidelines, do you think your sentences 
would be the range of Massachusetts’ sentences as far as depar-
tures are concerned or would be more in line with the national 
numbers? 

Judge SARIS. Well, across the 5 years, averaging, I believe they’re 
consistent nationally with the number within guidelines. It’s gone 
up and down depending on the year, because of—largely because 
of the crack cases. Sometimes I was below Massachusetts. Once I 
think I was above Massachusetts. 

But primarily, I—we have 47 percent, I think, of our caseload is 
drug-driven, and I think that in those situations, as I said, on 
crack, most of us in the last couple of years departed down. 

Senator SESSIONS. Well, I do not think you should have. I think 
there are too many departures downward, and I do not think the 
Booker case really authorized or suggested that judges should 
break free and just impose their own personal views. 

VerDate Nov 24 2008 11:48 Jul 13, 2011 Jkt 066817 PO 00000 Frm 00692 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\66817.TXT SJUD1 PsN: CMORC



685 

I know some judges have done that. So it worries me a little bit 
that we would have somebody named to be the Chairman of the 
commission who has one of the higher rates of departures, frankly, 
in that way. I may follow it up and give you a chance to respond 
to that some. 

Would you be willing to provide the Committee a list of cases in 
which you departed downward from the guidelines, with some sort 
of brief description of those cases? 

Judge SARIS. Sure. 
Senator SESSIONS. I appreciate that. In a 2002 speech to the 

Massachusetts State Sentencing Committee, which is the impor-
tant thing, the sentencing guidelines, the Federal experience, you 
said, ‘‘I believe that a guideline system is better than one based on 
mandatory minimums and one that is purely discretion-based. 
However, the states should be careful to avoid the rigidity of the 
Federal system and preserve the discretion of the trial court judge 
to render a principled sentencing decision. When all is said and 
done, our system has not eliminated disparity in sentencing.’’ 

Well, it may well be your view, but I would hope it would not 
be the view of the Chairman of the United States Sentencing Com-
mission, who should believe and strive to achieve consistency in 
sentencing to eliminate disparity. 

And the idea that a guideline system, you are talking in Massa-
chusetts, is better than one based on mandatory minimums, is it 
not true that what you meant in that statement was that you 
would prefer a system that just had guidelines and had no manda-
tory requirement on a judge as opposed to one that has mandatory 
minimums or a mandatory sentence for certain crimes? 

Judge SARIS. Yes. I testified before the legislature to urge them 
to adopt a guideline system. 

Senator SESSIONS. Guidelines as opposed to mandatory. We have 
a mixed guideline/mandatory system. And do you oppose that? 
Would you like to see Federal sentencing minimum mandatories 
eliminated? 

Judge SARIS. I believe that the Sentencing Commission will be 
studying mandatory minimums as part of its mandate. I am not— 
I remember sitting over there as a staff member. I certainly under-
stand why Congress wants mandatory minimums, because there 
are certain crimes they feel carry a certain sentence. 

Senator SESSIONS. All right. 
Judge SARIS. I believe the guidelines are the best approach. Once 

you’ve made sure that they are followed by the judges, that they’re 
persuasive, that they’re evidence-based, I think that gives judges 
the flexibility on those few occasions—— 

Senator SESSIONS. Well, but Massachusetts, at a much higher de-
gree than anybody else, thought they knew better than the guide-
lines. They set these guidelines, but I know better; I do not have 
to follow them, because the guidelines are in error, right? 

Judge SARIS. I know that’s not my practice. As I said, that is, as 
far as I’m concerned—— 

Senator SESSIONS. Well, there is a little bit of that in all of this. 
Judge SARIS. Well, no. I’ve actually followed the guidelines. I 

would say the one big exception was the crack guidelines and I 
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think that now that that is fixed, I think that you’re not going to 
see that anymore or certainly you won’t with me. 

Senator SESSIONS. Because you did not like the crack sentences. 
Judges did not like them, so they did not want to follow them. 

Judge SARIS. Now I like them. No. I think what happened is that 
the Supreme Court in two cases actually told us that we should— 
and the Sentencing Commission itself said. And so I think across 
the country, what was happening—as I said, I think it’s the single 
greatest source of unwarranted disparity, is that once the Supreme 
Court spoke and said you should consider lower sentences, I think 
a lot of people, including myself, did. 

Senator SESSIONS. In a 2007 speech to the Federal Bar Associa-
tion, you stated, ‘‘Sentencing has become harder and more chal-
lenging now that judges can finally think again beyond the strict 
sentencing guidelines.’’ Do you think there is a greater potential for 
disparate or erroneous sentences now that the sentencing has be-
come harder and more challenging? 

Judge SARIS. Absolutely, and that’s why I think it’s important. 
The Supreme Court has said, as you know, that you start with the 
guidelines. They’re your benchmark, they’re your anchor, but you 
must consider the individual characteristics of the offender and 
other of the factors in 3553(a). And so I think that’s why the com-
mission is all the more important right now; not only to make sure 
that the guidelines are persuasive, but to go out there and per-
suade judges to follow those guidelines. 

Senator SESSIONS. Well, I think the leadership from the commis-
sion should encourage and you should be confident that your guide-
lines consider the proper factors. As a matter of fact, they do. 
There are very few factors that I am aware of that are not in-
cluded. If you carry a gun, if you had a previous offense, if you 
threaten the witnesses, how much drugs that you have, whether or 
not you took advantage of a child, or factors that all allow increase, 
and there are factors, such as cooperation and other factors that 
allow some reduction. 

We added a little more in this crack bill that I worked on for 
many years, essentially the same bill I offered in 2000, it finally 
got passed this year. But those numbers are—so I just think that 
you really need to have this in your head; that you are trying to 
craft guidelines that properly consider the circumstances of the 
case. 

Otherwise, you are back there just like we used to see when I 
first started prosecuting, the preacher there talking, the momma 
crying, the brother talking, the boss pleading, and the judge, with 
very little guidance, letting his conscience or empathy of the mo-
ment decide what a sentence should be, and they were very aberra-
tional. Some judges were very aberrational themselves and some— 
and on the same floor, you get dramatically different sentences for 
the same offense. 

Do you agree that the leadership from your side needs to be clear 
that you believe the guidelines have inculcated as much of the rel-
evant data as realistically achievable and that normally you would 
expect people to follow that? 
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Judge SARIS. I absolutely promise to do that and I also believe 
that. I was persuaded of it when I was back here 25 years ago, and 
I still believe it. 

Senator SESSIONS. The commission listed 14 priorities for imple-
menting the Fair Sentencing Act of 2010, which I cosponsored; con-
tinuing to study the impact of the Booker case; implementing por-
tions of the health care bill, among others. 

On that same day, the commission published its proposed tem-
porary emergency amendment to implement the Fair Sentencing 
Act of 2010—that is our bill—for public comment and that amend-
ment took effect November 1. 

Do you agree that developing appropriate permanent rules to im-
plement the Fair Sentencing Act should be a high priority for the 
commission? 

Judge SARIS. Absolutely. I think it should be one of the first 
things we do is to make sure that everybody is heard from and that 
we get statistics and that we implement permanent amendments. 

I was not involved, obviously, in the crafting of the temporary 
ones, but that’s one of my first orders of priority. 

Senator SESSIONS. And would you agree that it would be impor-
tant for the commission to allow this Fair Sentencing Act time to 
be implemented before it produces any additional policy rec-
ommendations or conclusions about the crack and powder cocaine 
issue? 

Judge SARIS. Well, this may be something I’d have to check on. 
I had thought we were required to do a permanent amendment by 
May 1. I may be wrong about that, Senator. But I think that if 
that’s not the case, the way you propose it makes the most sense 
of all. 

If, in fact, we have to do something by May 1, then I imagine 
we go with the data that we’ve got and then be open to changing 
it. 

Senator SESSIONS. The rules of the commission allow the chair 
a good bit of power to call meetings, to convene a public hearing, 
‘‘on any matter involving the promulgation of sentencing guidelines 
or any other matter affecting the commission’s business.’’ 

If confirmed, what issue do you have, in your mind, that you 
might want to have hearings on? 

Judge SARIS. Thank you. I was hoping to have the opportunity 
to do that. I think one of the big problems that I’ve been worried 
about is the high rate of recidivism after people get out of jail, ei-
ther on supervised release or after they have left all together. 

Overall, the people on supervised release, about 30 percent of 
them end up in revocations. However, 30 percent doesn’t really cap-
ture it, because that means all criminals across all categories. 

In contrast, about 60 percent of all people in the highest criminal 
history categories are getting revoked; high, high numbers. In our 
district in Massachusetts, we’ve been experimenting with a drug 
court program, as well as with reentry programs and various pro-
bation supervision techniques. 

What I’d really like to do is bring down that rate of recidivism. 
I think it’s an important public safety issue and I believe that we 
should be much more aggressive in dealing with treatment, as well 
as being smarter, if you will, on trying to stop people from 
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recidivating and then if they do, perhaps tougher, because at the 
end of it, this is both a rehabilitation issue, but, very importantly, 
a public safety issue, and I would like to hold hearings on that 
issue. 

Senator SESSIONS. Yes. But you do not need—you have been in-
volved in this at least 25 years, apparently. I think I am probably 
a little longer, and tried to follow it, read writings and keep up 
with it over the years. It has just been an interest of mine. 

Ninety-nine percent, I was stunned to see recently, I think it is 
99 percent of the criminal cases end in pleas. 

Judge SARIS. Yes. 
Senator SESSIONS. Is that about right, Judge Saris? 
Judge SARIS. I had sort of thought it was 92 or 93, but certainly 

over 90. 
Senator SESSIONS. The numbers were higher than that that I 

heard. But at any rate, if it is 90 percent, the point is overwhelm-
ingly, the question is how much time or whether the person will 
serve time; if so, how much. 

So I do think it is worth spending a considerable amount of time 
in the system on trying to identify what kind of sentence ought to 
be imposed, and the system should be consistent, from a moral 
point of view, but it also should reflect reality. 

And I would just say to you that recidivism has been the big deal 
for a long time. And has there been any program that has dramati-
cally reduced the recidivism rate, to your knowledge? 

Judge SARIS. To my knowledge, at least preliminary statistics 
from our drug court is that we’ve started to reduce the recidivism, 
but I can’t say that that’s going to be a long-term fix. I believe that 
we should be following offenders intensively. I believe we should be 
making sure they have job opportunities, and I think that we 
should be a hammer when they fail to comply. 

Senator SESSIONS. I agree with that and I would just say that 
that is true. But I want to make the point that ever since I have 
been in law enforcement, starting out in 1975, people have had all 
kinds of plans to fix the recidivist rate. And in the early 1980s, 
right after Miami started the first drug court, we invited the judge 
to Mobile, Alabama. I was at the meeting. And we started one 
there. And he was claiming this dramatic rate. 

Well, it is not that dramatic. Maybe it looked like it for a while. 
I think it was better, but we have just got to understand, mature 
people, that small incremental gains are significant; not that you 
are going to reduce by half or 60 percent recidivist rates, I do not 
think it has ever been achieved anywhere, and every idea that has 
ever been thought up. 

You have education in prisons, you have drug prisons, you can 
get them in physical condition in prison, you have them cut grass 
in prison, all these things have not been as effective as we wish 
they were or we would be glad to do them anywhere anytime, if 
we could prove it worked. 

So I am glad you are looking at that, and will not harass you 
with any more questions. 

Judge SARIS. Thank you, sir. 
Senator SESSIONS. You answered well, I give you credit. 
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Now, Ms. Hylton, you are going to run the U.S. Marshals Serv-
ice. 

Ms. HYLTON. Yes, sir. 
Senator SESSIONS. Back in the 1800s, they had this guy, kind of 

like David Koresh, I think, up in rural Alabama and he killed a 
bunch of people and they called the marshal. He had to get on a 
steamboat and a train to come up and catch the man. But that was 
the only Federal presence that existed. There was not any DEA, 
sorry, at the time, just the U.S. Marshals Service, and it has a 
great heritage and great history, and you have had a pretty long, 
professional career in service. 

But it is a very important job you are undertaking. Do you have 
any thoughts about what you would like to accomplish? 

Ms. HYLTON. Yes, Senator, thank you. And thank you for the ac-
knowledgment to the women and men in the Marshals Service that 
pride themselves in the long tradition of the agency and their ac-
complishments. 

I’ve been away from the Marshals Service now for about 7 years 
and like many law enforcement nationwide, I’m sure they face sig-
nificant challenges with the growing demands that are on them. 

I know that we share that our National security and the protec-
tion of our judicial process is at the center of our democracy, and, 
therefore, I would look forward, if confirmed, to take on those chal-
lenges so that we can ensure the protection of the integrity of the 
judicial process; that we address the issues on our border districts; 
that we keep our streets safe by apprehending dangerous fugitives; 
and, that we protect our children through the mandates in the 
Adam Walsh Act. 

So I look to, in order to achieve that, I look to ensure that our 
resources and the support of this Committee and Congress and 
through their appropriations are used wisely and effectively. I look 
to ensure that there’s a sound and effective operating infrastruc-
ture for the employees of the Marshals Service to meet those mis-
sion requirements; and, I look to be innovative and creative in 
leveraging information technology and technical solutions in order 
to enhance our protective services and investigations. 

And I think, also, that it’s important to always kind of look to 
the future in law enforcement as you know you need to stand ready 
and be prepared for the future, and, in law enforcement, the de-
mands shift often on us. 

Senator SESSIONS. You will be the leader of this important serv-
ice, and it is my observation that the FBI, the DEA, Customs, all 
the Federal agencies, including the Marshals Service, create orga-
nizational structure. You give people special duties that are criti-
cally important maybe at one time, but a decade later, they may 
not be so important. 

And make no mistake, you are going to be asked to do more for 
less, because this country does not have the money. We do not have 
the money to continue to spend like we have, and every agency— 
I just proposed to my Republican colleagues that we all reduce our 
expenditures 15 percent. I will assure you, the U.S. Senate will not 
fail if we reduced spending 15 percent and neither would the 
United States Marshals Service, if it had good leadership. 
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But hopefully you will not be asked to take that kind of reduc-
tion. But I guess I am saying, are you prepared to rigorously exam-
ine all the positions that you have, the special duties that you 
have, the clerical positions that you have, and make sure that more 
personnel are focused on the actual responsibilities of the Marshals 
Service? 

For example, the Department of Defense did a good job of moving 
more people to be military deployable and less doing support posi-
tions, because the whole purpose of the military was to deploy and 
execute the policy of the Congress and the President. 

Are you willing to do that, even if it shakes up and causes some 
people to complain that you are being mean to them? 

Ms. HYLTON. Senator, I actually pride myself on my fiscal re-
sponsibility in my career. Certainly, I embraced it as Federal de-
tention trustee. I believe that we can always look to ensure that 
we are meeting the demands that are in front of us by reassessing 
and realigning as necessary. 

Senator SESSIONS. I believe both sides of the aisle here would 
back you up on that, if you have done it in the right way and you 
have got good plans that make the service more productive. 

Gosh, you have got some talent, you have got good talent in the 
Marshals Service, and sometimes their duties are not as broad as 
they need to be to fully utilize their talents or sometimes within 
the agency itself, the service itself, the job descriptions contain the 
ability to be productive. 

So I hope you will look at that as you seek to be more productive 
for the service. 

Ms. HYLTON. Yes, sir. 
Senator SESSIONS. Good luck. 
Ms. HYLTON. Thank you very much. 
Senator SESSIONS. It is an important job. 
Thank all of you. I have enjoyed this exchange. Each one of you 

are being asked to head very important agencies of the United 
States, very important agencies, and we will be reviewing your 
record, background. 

Ms. Hylton, I did want to say that I do think there is a role for 
private prisons in the American system. I do not think you would 
have a blanket refusal to consider that and if anybody is critical 
of you for that, I do not think that would be justified. 

If you improperly made decisions about who to hire and how to 
manage a contract—but the idea that somehow this should never 
be contracted out, in ceratin circumstances, I think it would be 
wrong. 

What is your view about private prisons? 
Ms. HYLTON. Thank you, Senator, for that question, because I 

think you know we took great pride at the office of the Federal de-
tention trustee to meet the growing population, and always the 
first approach is—the best approach is always a balanced ap-
proach. 

And the first step in the process is Federal detention beds avail-
ability. That’s the first assessment. That is done with keeping in 
mind the best interest of the government, but also the best interest 
of the detainee. 
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We want to ensure that they are within a reasonable distance of 
their court proceedings, that they are supported by counsel, and 
that they have access to family. 

So if we cannot meet the Federal detention space, there are no 
beds available in the Federal detention centers, we then turn to 
our partners and state and local facilities. Because we have a need 
within the department, again, location close to the courthouses, we 
partner often with the state and local governments and actually 
enjoy 1,800 intergovernmental agreements nationwide. 

When sometimes there are pressing fiscal problems for the state, 
they are not able to share those beds. They have their own needs. 
And at those points is when, we’ve exhausted all alternatives, we 
then turn and have to rely on private industry. 

Done rarely, but it is done, and it’s allowed us to provide housing 
for detainees within a reasonable distance to the court, and I think 
that’s a good thing. 

Senator SESSIONS. I do, too. You stated that well. 
Thank you so much. 
Ms. HYLTON. Thank you, Senator. 
Senator SESSIONS. Let me say that the record will remain open 

for additional questions and comments for one week. Thank you so 
much. 

[Whereupon, at 3:44 p.m., the hearing was concluded.] 
[Questions and answers and submissions for the record follow.] 
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