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NOMINATIONS OF RAYMOND dJ. LOHIER, JR.,
NOMINEE TO BE U.S. CIRCUIT JUDGE FOR
THE SECOND CIRCUIT; LEONARD STARK,
NOMINEE TO BE U.S. DISTRICT JUDGE FOR
THE DISTRICT OF DELAWARE

THURSDAY, APRIL 22, 2010

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC

The Committee met, pursuant to notice, at 3 p.m., Room SD-226,
Dirksen Senate Office Building, Hon. Edward E. Kaufman pre-
siding.

OPENING STATEMENT OF HON. EDWARD KAUFMAN, A U.S.
SENATOR FROM THE STATE OF DELAWARE

Senator KAUFMAN. I am pleased, and I am pleased to call this
nomination’s hearing of the Senate Committee on dJudiciary to
order, and I want to thank Chairman Leahy for permitting me to
Chair this hearing.

I'd like to welcome both the nominees and their families and
friends, the U.S. Senate and congratulate them, genuinely con-
gratulate them on the nominations and to thank their family and
friends for letting them accept the nominations.

Today we welcome Raymond Lohier, Jr., nominated to be the
Judge on the Circuit Court, Second Circuit. Mr. Lohier has 13
years of experience as a Federal prosecutor and most recently
served as a Deputy Chief and Chief of the Securities and Commod-
ities Fraud Task Force in the U.S. Attorney’s Office for the South-
ern District of New York, a very quiet place to be.

As you may know, I have been a strong champion here in the
Senate of the Department of Justice efforts to root out the fraud
that contributed to our financial crisis and bring those responsible
to justice. Poor Mr. Lohier had to listen to me yesterday talk about
that. I really appreciate your efforts. I really appreciate everything
you've done and I really appreciate your accepting this public serv-
ice. I know public service runs deeply to you and it is a wonderful
thing you are doing.

We'd also like to give a warm welcome, an especially warm wel-
come to Hon. Leonard Stark from my state of Delaware, nominated
to be District Court Judge for the District of Delaware. Congratula-
tions.

Judge Stark currently serves the District as a Magistrate Judge.
He was a previous Assistant U.S. Attorney, a very well-respected

o))
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Assistant U.S. Attorney in Delaware. Delaware is a small state,
where everybody knows everybody. So when youre respected in
Delaware, you're respected.

I'm pleased to note that he’s an active member of the Delaware
legal community and an active alumnus of the University of Dela-
ware. He will be introduced by my Senior Senator, Tom Carper.

Welcome, Senator Carper, and thank you for being here. I know
you are scheduled at hearings, so we'll get to you very soon. In fact,
we’ll get you right now.

PRESENATION OF LEONARD STARK, NOMINEE TO BE U.S. DIS-
TRICT JUDGE FOR THE DISTRICT OF DELAWARE BY HON.
THOMAS R. CARPER, A U.S. SENATOR FROM THE STATE OF
DELAWARE

Senator CARPER. Mr. Chairman, I think I'd like to start off my
hearing by singing a verse of Oh, Our Delaware.

Senator KAUFMAN. Proceed.

Senator CARPER. I once had the misfortune of following Maya
Angelou as a commencement speaker at the University of Delaware
several years ago when I was Governor. She had written for the
entire graduating class of the University that year, written a song,
a poem and a song, and she sang it.

After she finished that and left 25,000 people standing on their
chairs cheering, I was introduced to follow her.

Senator KAUFMAN. I am sure you did just fine.

Senator CARPER. I said, after David Roselle, the President, intro-
duced me, I said like Maya Angelou, I too will sing my remarks.

While I am happy enough today to almost sing my remarks, I’ll
spare all of you for that. I just want to say to Mr. Chairman and
to Pat Leahy and Jeff Sessions, the Chairman and full Committee
and the Ranking Republican and to your staffs how much we ap-
preciate the expedited consideration of this nomination.

I also want to say here as we stand next to, sit next to our other
nominee, Raymond Lohier, that we wish you and your family well
and congratulations on your nomination.

Mr. Stark, Len Stark will I'm sure introduce his wife and three
children, his mom and sister in a little bit when he speaks. Who
knows, he may introduce the rest of the crowd that is here today
as well. But I just want to say we’re glad that you all are here and
have our Chief Judge from the Federal District Court in Delaware,
Judge Sleet is here.

A fellow who is sitting almost right behind me over my right
shoulder is Jim Soles, legendary professor and Political Science
Professor Emeritus at the University of Delaware who has
mentored among others, Leonard Stark and me. That is just a very
small sampling of folks that he has mentioned over the years.

He probably single handedly has sent more people off into public
service in the State of Delaware than anybody else.

Senator KAUFMAN. One of my personal heroes.

Senator CARPER. He is a personal hero to all of us from Dela-
ware. It is great to be here with him on this special, special day.

I just want to say how pleased and really honored I was to
present to the President the names of three superbly qualified
Delawareans for him to consider for this judicial appointment. Any
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one of them would have been an excellent addition to the court and
all of them uphold the high regard in which this court, our court,
is held.

The President has made I think a very wise choice in nominating
our U.S. Magistrate, Leonard P. Stark, for a seat, bar seat on the
U.S. District Court in Delaware. I will candor, he could not have
made a bad choice from among the three names that we sent him.
They are all just superb.

Len Stark is a fellow University of Delaware graduate. So likely
he is a proud Blue Hen Not just any kind of Blue Hen, but a Fight-
ing Blue Hen. He couldn’t decide what to major in at the Univer-
sity of Delaware, whether to major in political science or economics,
so he majored in both. He couldn’t decide whether as an under-
graduate, just an undergraduate degree with a dual major and a
masters degree, so he got both. Not everybody does that as an un-
dergraduate to also complete your graduate work in history.

I think early on the folks at U of D realized that this is an excep-
tional, exceptional person. He received as a student at the Univer-
sity of Delaware a full scholarship as a Eugene Dupont Memorial
Distinguished Scholar.

Following graduation, he was twice honored by fellow students
and alumni by serving as commencement speaker. I don’t know
about you, Len, but I love giving commencement addresses. My
guess is if they had you back twice, you must have been pretty
good. So for that, congratulations.

Right after graduating from the University of Delaware, Leonard
Stark was selected as a Rhodes Scholar. He studied at Oxford Uni-
versity. He has authored numerous academic and scholar publica-
tions including a book on British politics which he wrote in his
spare time in between classes at Oxford. After Oxford, Leonard
wanted to earn his law degree at Yale Law School where he served
as Senior Editor of the Yale Law Journal.

Somehow through all of this he managed to meet Beth. Jim Soles
tells me, Dr. Soles tells me they met on their first day as freshmen
at the University of Delaware. So actually after he kind of peaked
on his first day, after that it was all downhill. But he still managed
to accomplish quite a bit in what followed.

He finished up with Yale Law School. I think the next thing for
him to do was to take a judgeship with a very distinguished jurist
in our part of the country, Walter Stapleton on the Third Circuit
Court of Appeals, after which Len practiced as a corporate litigator
at a little bitty law firm called Skadden, Arps.

He began his career in public service as an Assistant U.S. Attor-
ney for Delaware where from 2002 until 2007 he handled a wide
variety of Federal, criminal and civil matters. Currently Leonard
Stark serves as a U.S. District Court of Delaware in the service of
the U.S. District Court of Delaware as a magistrate judge. In this
position he already does a fair amount of the same work as a Dis-
trict Court Judge. Not all, but a good deal.

His docket largely consists of civil cases that are referred to him
by three active District Court judges. These referral cases, a great
many of which are patent infringement actions, Judge Stark han-
dles all types of pretrial matters, and in certain cases even presides
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at trial just like we sometimes get to preside as Chairs of sub-
committees in hearings just like this one.

Finally, I'll just say Len Stark is a humble and dedicated public
servant. In fact, if I were half as smart and half as accomplished
as he is, you would not want to be in the same room with me. This
is a guy, to be this good and be this smart and to be this humble
is a pretty remarkable combination.

A dedicated public servant, obviously good family man. He is
blessed with a wonderful wife and three terrific young children who
I've been able to spend some time here today. He is joined today
by his mom as well. I want to say to his mom, Linda, I think his
sister Danielle is here, brother, father-in-law, James Brophee I be-
lieve also in attendance.

Particularly to Linda, to Len’s mom, thank you so much for all
that you and others in your family did to raise this young man. For
him to turn out as well as he has, obviously somebody was involved
early on and you have been involved all of his life, so great work.
Maybe your sister Danielle gets an assist as well.

I have already introduced Jim Soles. Let me just say he is one
of the all-time greats. The wind beneath my wings and I know Len
Stark’s and that of so many others who are here today.

I would conclude by saying that I think in every facet of his life,
Len Stark has performed with distinction earning the highest
praise from his colleagues in many of the most prestigious awards
ever given to a legal scholar and to a public servant.

I think I can sum it all up by saying simply that Len Stark has
the heart of a servant and his nomination, his position as mag-
istrate on the U.S. District Court clearly provides him with the
skills and preparation to be an outstanding District Court judge.

His legal acumen, his tireless work ethic, his experience as a
Federal magistrate judge, as an Assistant U.S. Attorney, as a liti-
gator, has prepared him well for this seat on the U.S. District
Court in Delaware should this Committee and the Senate see fit
to confirm the nomination.

In fact, it is hard for me to imagine really finding anyone in the
country better prepared than he is to serve in this position. I urge
my colleagues to move quickly on his confirmation and already you
have moved very quickly.

Again, to you my colleague and friend, Senator Kaufman, Mr.
Chairman, it is great seeing you sitting there. To Senator Leahy,
our Chair and to Jeff Sessions, our ranking Republican, all the
staff who helped move this along, the seat has been vacant for a
long time and we are anxious to fill it and we thank you for bring-
ing us this much closer to that goal. Thank you so much.

Senator KAUFMAN. Thank you for as you said, an excellent proc-
ess and clearly coming up with an excellent result. I want to thank
you. I know you have to leave to go to committee, but I appreciate
it.

Senator CARPER. I'm going to go preside over a hearing of my
own.

Senator KAUFMAN. There you go.

N Se(zinator CARPER. I know I leave this nomination in very good
ands.

Senator KAUFMAN. Thank you.
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Senator CARPER. Thank you.

PRESENTATION OF RAYMOND J. LOHIER JR., NOMINEE TO BE
U.S. CIRCUIT JUDGE FOR THE SECOND CIRCUIT BY EDWARD
E. KAUFMAN, A U.S. SENATOR FROM THE STATE OF DELA-
WARE FOR SENATOR SCHUMER

Senator KAUFMAN. Next I have the pleasure of introducing Mr.
Lohier. Senator Schumer told me that unfortunately he couldn’t be
here, which is the Senate is crazy now, but he sends his regret.

He has a statement here he wants to put in the record. Chair-
man Leahy has a statement he wants to put in the record on both
the nominees. If there is no objection, I will put them in the record.
Hearing none.

[The prepared statement of Senator Schumer and Chairman
Leahy appears as a submisssion for the record.]

Mr. Lohier has had a distinguished career as a Federal pros-
ecutor. He served as a trial attorney in U.S. Department of Justice
Civil Rights Division and since 2000 has been an Assistant U.S. At-
torney in the Office of the U.S. Attorney for the Southern District
of New York where he is currently Special Counsel for the U.S. At-
torney.

In the Southern District of New York, he has held multiple lead-
ership positions. As Deputy Chief and Chief of the Narcotics Unit,
Mr. Lohier supervised the investigation and prosecution of hun-
dreds of cases involving large scale drug distribution networks.

He has also served as Deputy Chief and Chief of the Southern
District of New York Securities and Commodities Fraud Task
Force. In these roles, he supervised or co-supervised all of the Dis-
trict’s securities fraud trials.

Most notably, Mr. Lohier oversaw the investigation and prosecu-
tion of Bernie Madoff, one of the biggest fraud cases in the coun-
try’s history. His work led to Madoff’s conviction, a sentence of 150
years in prison and a forfeiture of more than $70 billion.

Mr. Lohier also participated in the investigation and prosecution
of New York Attorney Marc Dreier for a $750 million Ponzi scheme
resulting in a 20-year prison sentence and forfeiture of more than
$740 million.

Mr. Lohier has received several honors and awards for his out-
standing work including the Attorney General’s John Marshall
Award for Outstanding Legal Achievement and multiple Depart-
ment of Justice Special Achievement awards.

Mr. Lohier, your credentials are truly impressive and we are
deeply grateful for your public service.

With the agreement of the Ranking Member and in the interest
of efficiency, we are going to have both nominees on the same
panel. So if you’d come forward.

I'd like you both to please stand and raise your right hands and
repeat after me.

Do you affirm the testimony you are about to give before the
Committee will be the truth, the whole truth and nothing but the
truth so help you God?

Mr. LoHIER. I do.

Judge STARK. I do.
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Senator KAUFMAN. Thank you. Let the record show the nominees
have taken the oath.

Mr. Lohier, I welcome you and acknowledge any family members
or friends you have here today and then give an opening statement.

STATEMENT OF RAYMOND LOHIER, TO BE U.S. CIRCUIT
JUDGE FOR THE SECOND CIRCUIT

Mr. LoHIER. Thank you, Senator. I don’t have a specific opening
statement, but I would like to thank the Committee and you, Sen-
ator, for presiding over this hearing promptly. I would also like to
thank Senator Schumer for his unstinting support throughout this
process as well as Senator Gillibrand.

I'd like to thank the many members of the Department of Jus-
tice, both my current colleagues and former colleagues who have
expressed their support and good wishes. Of course I'd like to
thank the President for nominating me. It is a great privilege and
a great honor.

I would be more than happy to answer the Committee’s ques-
tions, but before that if I may, I would like to introduce and take
advantage of your kind offer to introduce members of my family.

Senator KAUFMAN. Great.

Mr. LoHIER. I have here with me my lovely wife, Donna, who I
was fortunate enough to meet in my first year of law school and
everything went well since then.

I have also with me my two boys. William, who is eight, and
John, who is six. Senator, I don’t want you to be alarmed if you
see them make a run for the door at any given time.

Senator KAUFMAN. I will not be alarmed.

Mr. LOHIER. I also have with me my mother, Flocie Lohier, who
as much as anyone else, taught me the value of hard work and in-
tegrity. I thank her for being here.

My father, who passed away approximately two and a half years
ago I'm sure is looking over me right now and is here in spirit.

I'd also like to acknowledge the fact that both my father-in-law
and my mother-in-law, C.S. Lee and Nancy Lee, drove all the way
uﬁ) here from Florida to be here, and I thank them very much for
that.

I have a very close family friend, Pat Taboe, who is also here
who came last night and I appreciate her presence. I'd especially
like to acknowledge the presence of someone who has been my
mentor and whom I had the privilege of serving as a law clerk, and
that’s Judge Robert P. Patterson, Jr., of the United States District
Court for the Southern District of New York and I truly have val-
ued his mentorship over the course of the years that I have known
him and since I have clerked for him.

In addition, Senator, I have got several of my wife’s uncles and
an aunt, Mee-Sang Skrajnowski and Wlodek Skrajnowski and K.S.
Lee as well as many, many friends from law school and college and
high school. I thank them all for being here. I thank you again.

Senator KAUFMAN. And I thank them for letting you do this, tak-
ing on this responsibility. I know it’s a hardship on family and
friends, but I think it’s so incredibly worthwhile and I appreciate
what you’re doing.
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Judge Stark, would you like to make an opening statement and
point out some of your family and friends?
[The biographical Information of Raymond Lohier follows.]
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UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

QUESTIONNAIRE FOR JUDICIAL NOMINEES

PUBLIC

. Name: State full name (include any former names used).

Raymond Joseph Lohier, Jr. ‘

. Position: State the position for which you have been nominated.

United States Circuit Judge for the Second Circuit

. Address: List current office address. If city and state of residence differs from your

place of employment, please list the city and state where you currently reside.

United States Attorney’s Office
Southern District of New York
One St. Andrew’s Plaza

New York, New York 10007

. Birthplace: State year and place of birth.

1965; Montreal, Canada

. Education: List in reverse chronological order each college, law school, or any other

institution of higher education attended and indicate for each the dates of attendance,
whether a degree was received, and the date each degree was received.

1988-1991, New York University School of Law; 1.D., 1991

1984-1988, Harvard College; A.B., 1988

. Employment Record: List in reverse chronological order all governmental agencies,

business or professional corporations, companies, firms, or other enterprises,
partnerships, institutions or organizations, non-profit or otherwise, with which you have
been affiliated as an officer, director, partner, proprietor, or employee since graduation
from college, whether or not you received payment for your services. Include the name
and address of the employer and job title or description.
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2000-Present

United States Attorney’s Office for the Southern District of New York
One St. Andrew’s Plaza

New York, New York 10007

Assistant United States Attorney

Chief, Securities and Commodities Fraud Unit (2009-present)

Deputy Chief, Securities and Commodities Fraud Unit (2007-2009)
Chief, Narcotics Unit (2006-2007)

Deputy Chief, Narcotics Unit (2005-2006)

1997-2000

United States Department of Justice

950 Pennsylvania Avenue, N.W.

Washington, D.C. 20530

Senior Trial Attorney, Civil Rights Division (1998-2000)
Trial Attorney, Civil Rights Division (1997-1998)

1991-1992 & 1993-1997

Cleary, Gottlieb, Steen & Hamilton
One Liberty Plaza

New York, New York 10006
Associate

1992-1993

United States District Court for the Southern District of New York
500 Pearl Street

New York, New York 10007

Law Clerk to Hon. Robert P. Patterson, Jr.

1990

Patterson, Belknap, Webb & Tyler LLP
1133 Avenue of the Americas

New York, New York 10036

Summer Associate

1989

United States Court of Appeals for the Third Circuit

James A. Byrne United States Courthouse

601 Market Street

Philadelphia, Pennsylvania 19106

Summer Intern to Hon. A. Leon Higginbotham, Jr. (uncompensated)
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7. Military Service and Draft Status: Identify any service in the U.S. Military, including
dates of service, branch of service, rank or rate, serial number (if different from social
security number) and type of discharge received, and whether you have registered for
selective service.

1 have not served in the military. I have registered for selective service.

8. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other
special recognition foroutstanding service or achievement.

Attorney General's John Marshall Award for Outstanding Legal Achievement

Department of Justice Special Achievement Awards (multiple)

Black, Latino, Asian Pacific American Law Alumni Association Distinguished Service
Honor

New York University School of Law Vanderbilt Medal

Editor-in-Chief, Annual Survey of American Law

Harvard National Scholarship

John Harvard Scholarship

9. Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held in such groups.

Association of the Bar of the City of New York
Young Lawyers Committee (1994-1995)
Minorities in the Courts, Subcommittee Chair (1994-1997)
Inter-American Affairs Committee (1994-1997)
Government Ethics Committee (2001-2004)

National Bar Association

National Black Prosecutors Association

10. Bar and Court Admission:

a. List the date(s) you were admitted to the bar of any state and any lapses in
membership. Please explain the reason for any lapse in membership.

New York (First Department), 1993
There has been no lapse in membership.

b. List all courts in which you have been admitted to practice, including dates of
admission and any lapses in membership, Please explain the reason for any lapse

in membership. Give the same information for administrative bodies that require
special admission to practice.
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United States Court of Appeals for the Second Circuit, 2004

United States District Court for the Eastern District of New York, 1993
United States District Court for the Southern District of New York, 1993
New York State Supreme Court, Appellate Division, First Department, 1993

There has been no lapse in membership.

11. Memberships:

a. List all professional, business, fraternal, scholarly, civic, charitable, or other
organizations, other than those listed in response to Questions 9 or 10 to which
you belong, or to which you have belonged, since graduation from law school.
Provide dates of membership or participation, and indicate any office you held.
Include clubs, working groups, advisory or editorial boards, panels, committees,
conferences, or publications.

Friends of Brooklyn Community Board 6, Inc. (2008-present)
First Vice-Chairperson
American Constitution Society (2008-present)
Brooklyn Community Board 6 (2006-present)
First Vice-Chairperson (2008-present)
Second Vice-Chairperson (2007-2008)
Chairperson, Public Safety Committee (2008-present)
Chairperson, Environmental Protection Committee (2008-2009)
Chairperson, Budget Committee (2007-present)
Chairperson, Community Development Committee (2007-2008)
New York University Law Alumni Association (2008-present)
Center For Labor Law and Employment (2001-present)
Advisory Board Member (2001-present)
United States Department of Justice Association of Black Atiorneys
Vice-Chairperson (1999-2000)
Second Circuit Task Force on Gender, Racial, and Ethnic Faimness in the Courts
Race and Ethnicity Subcommittee on Court Appointments (1996)
Black, Latino, Asian Pacific American Law Alumni Association (1993-present)
Advisory Board Member (1998 to present)
Treasurer (1993-1998)
New York University School of Law Public Interest Law Foundation
Board Member (mid-1990s)

b. The American Bar Association's Commentary to its Code of Judicial Conduct
states that it is inappropriate for a judge to hold membership in any organization
that invidiously discriminates on the basis of race, sex, or religion, or national
origin. Indicate whether any of these organizations listed in response to 11a above
currently discriminate or formerly discriminated on the basis of race, sex, religion
or national origin either through formal membership requirements or the practical
implementation of membership policies. If so, describe any action you have taken
to change these policies and practices,
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None of the organizations listed above currently discriminates or formerly
diseriminated on the basis of race, sex, religion or national origin.

12. Published Writings and Public Statements:

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor,
editorial pieces, or other published material you have written or edited, including
matertal published only on the Internet. Supply four (4) copies of all published
material to the Committee.

Letter to the Editor, The American Lawyer, December 2001
I was editor-in-chief of the Annual Survey of American Law during 1990-1991.

b. Supply four (4) copies of any reports, memoranda or policy statements you
prepared or contributed in the preparation of on behalf of any bar association,
committee, conference, or organization of which you were or are a member. If
you do not have a copy of a report, memorandum or policy statement, give the
name and address of the organization that issued it, the date of the document, and
a summary of its subject matter.

New York Gubematorial Task Force Report On Judicial Diversity (January 1992)

Comment of Minorities in the Courts Committee of the Bar Association of the
City of New York (1996)

Inter-American Affairs Committee Report of the Bar Association of the City of
New York (1994)

As a member of Brooklyn Community Board 6, I have contributed to the Board’s
work, including policy statements on local issues.

I do not recall preparing or contributing in the preparation of other reports,
memoranda, or policy statements.

c. Supply four (4) copies of any testimony, official statements or other
communications relating, in whole or in part, to matters of public policy or legal
interpretation, that you have issued or provided or that others presented on your
behalf to public bodies or public officials.

As a member of Brooklyn Community Board 6, I participate in the Board’s
monthly meetings. Ido not give formal testimony or retain notes from such

participation,

d. Supply four (4) copies, transcripts or recordings of all speeches or talks delivered
by you, including commencement speeches, remarks, lectures, panel discussions,
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conferences, political speeches, and question-and-answer sessions. Include the
date and place where they were delivered, and readily available press reports
about the speech or talk. If you do not have a copy of the speech or a transcript or
recording of your remarks, give the name and address of the group before whom
the speech was given, the date of the speech, and a summary of its subject matter.
If you did not speak from a prepared text, furnish a copy of any outline or notes
from which you spoke.

Presentation regarding federal securities laws and criminal prosecutions, The
International Enforcement Institute, United States Securities and Exchange
Commission (Washington, D.C., November 2, 2009)

Panel Discussion on securities and commodities fraud prosecutions and
investigations, New York County Lawyers Association (New York, New York
October 15, 2009) (no notes)

Panel Discussion entitled “Ethical Considerations for Corporate Internal
Investigations,” Association of the Bar of the City of New York (New York, New
York, September 17, 2009)

Panel Discussion entitled “Federal Sentencing: A Revolution Without Results?
Examining the Present to Shape the Future,” Association of the Bar of the City of
New York (New York, New York, October 22, 2009)

Panel Discussion entitled “Response to Ponzi and other schemes: Alternative
Investment Funds under Scrutiny,” Practicing Law Institute (New York, New
York, June 30, 2009)

Panel Discussion on strategies in connection with international securities fraud
investigations and cases, Intemational Bar Association (New York, New York,
June 12, 2009)

Panel Discussion entitled “Regulation by Prosecutors,” New York University
School of Law’s Center on the Administration of Criminal Law (New York, New
York, May 8, 2009) (video recording available at
http://www.youtube.com/watch?v=PpxXwIS-p5U& feature=plaver embedded;
and http://www.law.nyu.edu/news/Cacl_Regulation_Prosecutors)

Pane] Discussion entitled “Developments in Attorney-Client Privilege and Work
Product Protection in State and Federal Courts,” New York State Bar Association
(New York, New York, January 27, 2009)

Speech accepting the Distinguished Service Award of the Black, Latino, Asian
Pacific American Law Alumni Association (New York, New York, April 18,
2008)
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Panel Discussion entitled “Diversity Initiatives in the Practice of Law,” New York
University School of Law, Center for Labor and Employment Law (New York,
New York, January 25, 2008) (moderator}

Various panel presentations to federal and state agencies regarding securities and
commodities fraud investigations and prosecutions (Atlanta, Georgia; Chicago,
Illinois; Salt Lake City, Utah; Washington, D.C.; New York, New York, 2007-
2009)

Speech regarding criminal penalties in connection with internet narcotics schemes
involving diverted pharmaceutical drugs, John Jay College of Criminal Justice
(New York, New York, June 2007)

Introduction of law school recipients of the Black, Latino, Asian Pacific
American Law Alumni Association scholarship (New York, New York, April
2001)

Panel Discussion at Harvard Law School “Celebration of Black Alumni™ event,
regarding public service and the United States Department of Justice (Cambridge,
Massachusetts, September 22, 2000)

Speech for dedication of 1990 volume of Annual Survey of American Law to
Justice Harry Blackmun, New York University School of Law (New York, New
York, April 9, 1991)

Speech introducing New York University School of Law Dean John Sexton for
dedication of 1989 volume of Annual Survey of American Law to Honorable
Barbara Jordan, New York University School of Law (New York, New York,
April 26, 1990)

As an Assistant United States Attorney in charge of securities and commodities
fraud investigations and prosecutions in the Southern District of New York, I
have made presentations at Department of Justice functions.

List all interviews you have given to newspapers, magazines or other
publications, or radio or television stations, providing the dates of these
interviews and four {4) copies of the clips or transcripts of these interviews where
they arc available to you.

The American Lawyer, October 2001

In 2001, I was interviewed by a student from the Columbia School of Journalism
in connection with a seminar course.
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13. Judicial Office: State (chronologically) any judicial offices you have held, including
positions as an administrative law judge, whether such position was elected or appointed,
and a description of the jurisdiction of each such court.

I have not held judicial office.

a.
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Approximately how many cases have you presided over that have gone to verdict
or judgment?

i.  Ofthese, approximately what percent were:
Jury trials? __ %; benchtrials __ %
civil proceedings? __ %; criminal proceedings? %

Provide citations for all opinions you have written, including concurrences and
dissents.

For each of the 10 most significant cases over which you presided, provide: (1) a
capsule summary of the nature the case; (2) the outcome of the case; (3) the name
and contact information for counsel who had a significant role in the trial of the
case; and (3) the citation of the case (if reported) or the docket number and a copy
of the opinion or judgment (if not reported).

For each of the 10 most significant opinions you have written, provide: (1)
citations for those decisions that were published; (2) a copy of those decisions that
were not published; and (3) the names and contact information for the attorneys
who played a significant role in the case.

Provide a list of all cases in which certiorari was requested or granted.

Provide a brief summary of and citations for all of your opinions where your
decisions were reversed by a reviewing court or where your judgment was
affirmed with significant criticism of your substantive or procedural rulings. If
any of the opinions listed were not officially reported, provide copies of the
opinions.

Provide a description of the number and percentage of your decisions in which
you issued an unpublished opinion and the manner in which those unpublished
opinions are filed and/or stored.

Provide citations for significant opinions on federal or state constitutional issues,
together with the citation to appellate court rulings on such opinions. If any of the
opinions listed were not officially reported, provide copies of the opinions.
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i. Provide citations to all cases in which you sat by designation on a federal court of
appeals, including a brief summary of any opinions you authored, whether
majority, dissenting, or concurring, and any dissenting opinions you joined,

14. Recusal; If you are or have been a judge, identify the basis by which you have assessed
the necessity or propriety of recusal (If your court employs an "automatic" recusal system
by which you may be recused without your knowledge, please include a general
description of that system.) Provide a list of any cases, motions or matters that have
come before you in which a litigant or party has requested that you recuse yourself due to
an asserted conflict of interest or in which you have recused yourself sua sponte. Identify
each such case, and for each provide the following information:

a. whether your recusal was requested by a motion or other suggestion by a litigant
or a party to the proceeding or by any other person or interested party; or if you
recused yourself sua sponte;

b. abrief description of the asserted conflict of interest or other ground for recusal;

c. the procedure you followed in determining whether or not to recuse yourself;,

d. your reason for recusing or declining to recuse yourself, including any action
taken to remove the real, apparent or asserted conflict of interest or to cure any
other ground for recusal.

I have not served as a judge.

15, Public Office, Political Activities and Affiliations:

a. List chronologically any public offices you have held, other than judicial offices,
including the terms of service and whether such positions were elected or
appointed. If appointed, please include the name of the individual who appointed
you. Also, state chronologically any unsuccessful candidacies you have had for
elective office or unsuccessful nominations for appointed office.

Member, Brooklyn Community Board 6 (2006-present). I was appointed by
Brooklyn Borough President Marty Markowitz. Since 2008, I have served as
First Vice-Chairperson of Brookiyn Community Board 6 by appointment of the
Chairperson.

1 have had no unsuccessful candidacies for elective office or unsuccessful
nominations for appointed office.

b. List all memberships and offices held in and services rendered, whether

compensated or not, to any political party or election committee. If you have ever
held a position or played a role in a political campaign, identify the particulars of
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the campaign, including the candidate, dates of the campaign, your title and
responsibilities.

I worked as an unpaid volunteer doing voter outreach during the campaign of
Roberto Ramirez (a law school classmate), who was running for Public Advocate
of New York City, August and September 1993.

In 1994, 1did a single shift of telephone polling as a volunteer for the Governor
Mario Cuomo re-election campaign. In 2000, I did a single shift of telephone
polling as a volunteer for the Hillary Clinton for Senate Campaign.

I may have done very limited volunteer work for other political candidates, but I
do not recall specifics.

16. Legal Career: Answer each part separately.

"a. Describe chronologically your law practice and legal experience after graduation
from law school including:

i. whether you served as clerk to a judge, and if so, the name of the judge,
the court and the dates of the period you were a clerk;

I served as a law clerk to the Honorable Robert P. Patterson, Jr., United
States District Court for the Southern District of New York, from 1992-
1993.

ii. whether you practiced alone, and if so, the addresses and dates;
I have not practiced law alone.

iii. the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature
of your affiliation with each.

1991-1992 & 1993-1997

Cleary, Gottlieb, Steen & Hamilton
One Liberty Plaza

New York, New York 10006
Associate

1997-2000

United States Department of Justice

950 Pennsylvania Avenue, N.W.

Washington, D.C. 20530

Senior Trial Attorney, Civil Rights Division (1998-2000)
Trial Attorney, Civil Rights Division (1997-1998)

10
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2000-Present

United States Attorney’s Office for the Southern District of New York
One St. Andrew’s Plaza

New York, New York 10007

Assistant United States Attorney

Chief, Securities and Commodities Fraud Unit (2009-present)

Deputy Chief, Securities and Commodities Fraud Unit (2007-2009)
Chief, Narcotics Unit (2006-2007)

Deputy Chief, Narcotics Unit (2005-2006)

whether you served as a mediator or arbitrator in alternative dispute
resolution proceedings and, if so, a description of the 10 most significant
matters with which you were involved in that capacity.

1 have not served as a mediator or arbitrator in alternative dispute
resolution proceedings.

the general character of your law practice and indicate by date when its
character has changed over the years.

Currently, as Chief of the Securities and Commodities Fraud Task Force at
the United States Attorney’s Office, 1 supervise securities and
commodities fraud investigations, prosecutions and trials, including
accounting fraud, Ponzi schemes, insider trading, market mantpulation,
including so-called “pump and dump” schemes, boiler rooms, commercial
and stockbroker bribery, money laundering, investment adviser fraud,
foreign exchange currency schemes and other securities and commodities
fraud. Ialso supervise and prosecute other complex white collar fraud
cases.

Prior to that, as Deputy Chief and then Chief of the Narcotics Unit at the
United States Attorney’s Office from 2005 to 2007, I was responsible for
supervising nearly all federal domestic narcotics cases investigated and
prosecuted in the Southern District of New York.

From 2000 to 2005, as an Assistant United States Attorney, I investigated
and prosecuted federal crimes, including white collar fraud crimes,
narcotics violations and immigration-related offenses.

From 1997 to 2000, as a Trial Attorney and Senior Trial Attorney at the
Civil Rights Division’s Employment Litigation Section of the United
States Department of Justice, I directed and participated in investigations,
litigation, and trials involving alleged Title VII violations by public
entities.
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As an Associate at the New York-based law firm of Cleary, Gottlieb,
Steen & Hamilton from 1991 to 1992, and from 1993 to 1997, I primarily
worked on commercial litigation and pro bono litigation matters, as well
as corporate matters, including mergers and acquisitions, joint ventures,
and public offerings.

ii. your typical clients and the areas at each period of your legal carcer, if
any, in which you have specialized.

Since 1997, my sole client has been the United States. Previously, as an
Associate at Cleary, Gottlieb, Steen & Hamilton, my typical clients were
corporations both in the United States and abroad. In some pro bono cases
that I undertook, my clients were individuals who could not afford an
attorney.

c. Describe the percentage of your practice that has been in litigation and whether you
appeared in court frequently, occasionally, or not at all. If the frequency of your
appearances in court varied, describe such variance, providing dates.

From 1991 to 1992 as an Associate at Cleary, Gottlieb, Steen & Hamilton, I
occasionally appeared in state court. In 1993 and 1994 as an Associate at Cleary,
Gottlieb, Steen & Hamilton, I appeared in federal court frequently due to one case.
From approximately 1995 through 1996 as an Associate at Cleary, Gottlieb, Steen
and Hamilton, I appeared in court occasionally and devoted approximately one third
to one half of my practice to corporate, non-litigation matters. Thereafter, as an
attorney for the United States Department of Justice from February 1997 to
November 2000, I appeared in federal court fairly occasionally in 1997 and more
frequently from 1998 to 2000. As an Assistant United States Attorney starting in
December 2000, 1 appeared in federal court frequently.

1. Indicate the percentage of your practice in;
1. federal courts: 95%
2. state courts of record: 5%
3. other courts:
4. administrative agencies:

ii. Indicate the percentage of your practice in:
1. civil proceedings: 25%
2. criminal proceedings: 75%
d. State the number of cases in courts of record, including cases before administrative

law judges, you tried to verdict, judgment or final decision (rather than settled),
indicating whether you were sole counsel, chief counsel, or associate counsel,

12
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1 have tried 10 cases to verdict, judgment or final decision as chief counsel or co-
counsel.

i. What percentage of these trials were:
1. jury: 80%
2. non-jury: 20%

e. Describe your practice, if any, before the Supreme Court of the United States. Supply
four (4) copies of any briefs, amicus or otherwise, and, if applicable, any oral
argument transcripts before the Supreme Court in connection with your practice.

I have not practiced before the Supreme Court of the United States.

17. Litigation: Describe the ten (10) most significant litigated matters which you personally
handled, whether or not you were the attormey of record. Give the citations, if the cases
were reported, and the docket number and date if unreported. Give a capsule summary of
the substance of cach case. Identify the party or parties whom you represented; describe
in detail the nature of your participation in the litigation and the final disposition of the
case. Also state as to each case:

a. the date of representation;

b. the name of the court and the name of the judge or judges before whom the case was
litigated; and

c. the individual name, addresses, and telephone numbers of co-counsel and of principal
counsel for each of the other parties.

1. United States v. Dreier, 09 Cr. 85 (S.D.N.Y. Dec. 2008 to July 2009).

This was a criminal case involving a $750 million dollar Ponzi scheme by a prominent
attorney of a 250-lawyer firm. Irepresented the United States Government, participated
in the investigation and prosecution of Dreier and directly supervised the disposition of
the case against and sentencing of Dreier. I participated in the drafting of charging
instruments, plea documents, and sentencing documents. Dreier was sentenced to 20
years in prison and ordered to forfeit more than $740 million.

The case was before District Judge Jed S. Rakoff and Magistrate Judge Douglas Eaton.
Co-counsel was Jonathan Streeter, Assistant United States Attorney, One St. Andrew’s

Plaza, New York, NY 10007, 212-637-2200. Defense counsel was Gerald L. Shargel,
570 Lexington Avenue, 45" Floor, New York, NY 10022, 212-446-2323.

13
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2. United States v. Madoff, 09 Cr. 213 (S.D.N.Y. Feb. 2009 to Aug. 2009).

This was a criminal case involving a multi-billion dollar Ponzi scheme. I represented the
United States Government and supervised the disposition of the case against and
sentencing of Bernard Madoff. I participated in the drafling of sentencing and related
forfeiture documents. Madoff was sentenced to 150 years in prison and ordered to forfeit
more than $70 billion.

The case was before District Judge Denny Chin. Co-counsel were Lisa Baroni and Marc
Litt, Assistant United States Attorneys, One St. Andrew’s Plaza, New York, NY 10007,
212-637-2200. Defense counsel was Ira Lee Sorkin, Dickstein Shapiro, LLP, 1177
Avenue of the Americas, New York, NY 10036, 212-277-6576.

3. United States v. Adelson, 05 Cr. 325 (S.D.N.Y. 2004 to 2007).

This was a criminal case involving the top two executives of a biotechnology company
who were convicted of charges arising out of their role in an accounting fraud that caused
a $260 million decline in the company’s market capitalization. I represented the United
States Government, directly handled the trial and disposition of the cases against both
executives and several cooperating witnesses, and handled the appeal of one defendant in
United States v. Adelson, No. 06-2738-CR, 2008 WL 5155341 (2d Cir. Dec. 9, 2008),
and No. 06-2738-CR, 2007 WL 2389681 (2d Cir. Aug. 16, 2007). The first defendant
was sentenced to 42 months in prison, ordered to forfeit $1.2 million, and ordered to pay
restitution in the amount of $50 million to victims. His conviction and sentence were
affirmed on appeal. The second defendant was sentenced principally to a term of
imprisonment of 3 months in prison after a plea of guilty to three securities-related
charges. Other cooperating defendants were sentenced to terms of imprisonment ranging
from time served to one month.

The case was before District Judge Jed S. Rakoff. Co-counsel was Alexander Southwell,
now of Gibson Dunn & Crutcher, 200 Park Ave., New York, NY 10166, 212-351-3981.
Defense counsel were Mark S. Arisohn, Labaton Sucharow LLP, 140 Broadway, New
York, NY 10005, 212-907-0840 & Peter Chavkin, Mintz Levin, 666 Third Ave., New
York, NY 10017, 212-692-6231.

4. United States v. Skelly, 02 Cr. 986 (S.D.N.Y. 2004 to 2005).

This criminal case involved the two principals of a securities broker dealer who were
convicted of multiple conspiracy and substantive securities fraud charges for engaging in
a stock manipulation scheme that defrauded investors out of tens of millions of dollars. 1
represented the United States Government, handled the trial and disposition of the cases
against both principals and cooperating witnesses, and worked on the appeal of United
States v. Skelly and Gross, No. 06-2738-CR, 2008 WL 5155341 (2d Cir. Dec. 9, 2008),
and No. 06-2738-CR, 2007 WL 2389681 (2d Cir. Aug. 16, 2007). Each defendant was
sentenced principally to a term of imprisonment of 57 months. The convictions and
sentences were affirmed on appeal.

14
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The case was before District Judge Richard M. Berman. Co-counsel were Joshua Klein,
now of Petrillo Klein LLP, 1221 Avenue of the Americas, 42" Floor, New York, NY
10020, 212-899-5052 and Rhonda Jung, Securities and Exchange Commission, 3 World
Financial Center, Suite 4300, New York, NY 10281, 212-336-0479. Defense trial
counsel were Joseph W. Ryan, Jr., Melville Law Center, 225 Old Country Road,
Melville, NY 11747, 631-629-4968 & Stephen P, Scaring, 666 Old Country Road, Suite
501, Garden City, NY 11530, 516-683-8500. Defense counsel at sentencing and on
appeal were David Debold & Miguel Estrada, Gibson, Dunn & Crutcher, 1050
Connecticut Ave., N.W., Washington, DC 20036, 202-955-8500.

5. United States v. Patterson (S.D.N.Y. 2002 to 2003).

This was a criminal case involving approximately 12 individuals who were charged with
a conspiracy to distribute more than one ton of marijuana in the New York City area as
part of a wiretap investigation conducted by the Drug Enforcement Administration. Two
defendants were also charged with possessing a firearm in furtherance of a drug
trafficking crime. I represented the United States Government and handled trial
preparation and the disposition of these cases. All of the defendants save one pleaded
guilty just prior to trial, with sentences ranging from 21 months to 180 months in prison.
A nolle prosequi was filed by the Government in connection with the charges against one
of the defendants, and those charges were dismissed.

The case was before District Judge William H. Pauley III. Co-counsel was Christopher
Conniff, now of Ropes & Gray, 1211 Avenue of the Americas, New York, NY 100-36,
212-596-9036. Counsel for Defendant Patterson was Isabelle A. Kirschner, Clayman &
Rosenberg, 305 Madison Ave., Suite 1301, New York, NY 10165, 212-922-1080.
Counsel for Defendant Gaynor was Jonathan Marks, 220 5% Avenue, Third Floor, New
York, NY 10001, 212-545-8008. Counsel for Defendant Brown was Earl A. Rawlins,
2090 7* Avenue, Suite 203, New York, NY 10027, 212-222-7005. Counsel for
Defendant Barrett was Jeffrey McAdams, 305 Broadway, Suite 610, New York, NY
10007, 212-406-5145. Counsel for Defendant Anderson was Michael Hurwitz, Hurwitz
Stampur & Roth, 299 Broadway, Suite 800, New York, NY 10007, 212-619-4240,
Counsel for Defendant Munroe was Pamela D. Hayes, 200 W. 57" St., Suite 900, New
York, NY 10019, 212-687-8724. Counsel for Defendant Snape was Jeffrey G. Pittell,
299 E. Shore Rd., Great Neck, NY 11023, 516-829-2299. Counsel for Defendant
Robinson was Richard Palma, 381 Park Ave. South, Suite 701, New York, NY 10016,
212-686-8111. Counsel for Defendant Medford was Allan Laurence Brenner, 536 W.
Penn St., Long Beach, NY 11561, 516-897-6145. Counsel for Defendant Williams was
Jerry L. Tritz, now with the Second Circuit Executive’s Office, United States Courthouse
500 Pearl Street, New York, NY 10007, 212-857-8700.
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6. United States v. Southeastern Pennsylvania Transportation Authority {SEPTA), 2000
WL 1790125 (E.D. Pa. Dec. 7, 2000); 1998 WL 341605, E.D. Pa, June 25, 1998)
(1998 to 2000).

In this civil case, the Department of Justice alleged that SEPTA was engaged in a pattern
or practice of employment discrimination against women in violation of Title VII through
the use of its physical abilities test for SEPTA’s transit police officer applicants. [
represented the United States Government. Following a bench trial, the court ruled in
favor of SEPTA. We appealed to the Court of Appeals for the Third Circuit, which
vacated and remanded the case. After a supplemental trial, the district court again ruled
in favor of SEPTA.

The case was before District Judge Clarence Newcomer. Co-counsel were Robert
Libman and Benjamin Blustein, now both of Miner, Barnhill and Galland, 14 W. Erie St.,
Chicago, IL 60610, 312-751-1170. Defense counsel was Saul H. Krenzel, 1055 Westlake
Drive, Suite 300, Berwyn, PA 19312, 215-977-7230.

7. Archie v. Grand Central Partnership, Inc., 95 Civ. 0694, 997 F. Supp. 504
(S.D.N.Y. 1998) (1995 to 1996).

In this civil case, undertaken pro bono by Cleary, Gottlieb, Steen & Hamilton, I
represented former homeless and jobless participants in an employment program in a
lawsuit against three non-profit organizations. The plaintiffs alleged that they were paid
sub-minimum wages in violation of the Fair Labor Standards Act and the New York State
Minimum Wage Act. The non-profits maintained that the participants in this program
were trainees not entitled to minimum wage payment. I represented the plaintiffs and
litigated the case, including through discovery and motion practice, up to and in
preparation for trial. I resigned as an associate with Cleary, Gottlieb, Steen & Hamilton
prior to trial in order to join the Department of Justice.

The case was before then-District Judge Sonia Sotomayor. Co-counsel were Mitchell
Lowenthal, Cleary, Gottlieb, Steen & Hamilton, One Liberty Plaza, New York, NY
10005, 212-225-2000 & Yves Denize, now of TIAA-CREF, 730 Third Ave., New York,
NY 10017, 212-916-6261. Defense counsel was Molly Boast, now Deputy Assistant
Attorney General, U.S. Department of Justice, 950 Pennsylvania Ave., NW, Washington
DC 20530.

8. Moodie v. Federal Reserve Bank of New York, 861 F. Supp. 10 (S.D.N.Y. 1994); 862
F. Supp. 59 (S.D.N.Y. 1994); 58 F.3d 879 (2d Cir. 1995) (1993 to 1995).

In this civil case, undertaken pro bono by Cleary, Gottlieb, Steen & Hamilton, I
represented a plaintiff who alleged that he had been discharged by the Federal Reserve
Bank of New York in violation of applicable federal and state law prohibiting
discrimination based on race. After a jury trial on the state law claim resulted in a
mistrial, and after a concurrent bench trial on the federal law claim, the district court
ruled against my client on the federal law claim and also dismissed the plaintiff’s state

16
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law claim pursuant to a specific provision of New York State law regarding election of
remedies. The district court’s dismissal of the state law claim was affirmed on appeal.
represented the plaintiff and, with co-counsel, tried the case and worked on the appeal.

The case was before District Judge Morris E. Lasker. Co-counsel was Thomas Moloney,
Cleary, Gottlieb, Steen & Hamilton, One Liberty Plaza, New York, NY 10005, 212-225-
2000. Defense counsel was Thomas C. Baxter, Jr., General Counsel, Federal Reserve
Bank of New York, 33 Liberty Street, New York, NY, 212-720-5035.

9. United States v. Marano, 04 Cr. 735 (2004 to 2005).

This was a criminal insider trading case involving a director at a major credit rating
agency charged with obtaining material nonpublic information about certain of the

agency’s clients and transmitting that information to his brother and a close family friend.

Both the brother and the family friend were also charged, and all three eventually were
convicted and sentenced. The director was sentenced principally to a term of 15 months
in prison. Irepresented the United States Government and handled the litigation as well
as the disposition of all cases.

The case was before District Judge Shira A. Scheindlin. Defense counsel were Jeffrey D.
Smith, DeCotiis, Fitzpatrick & Cole, Glenpointe Centre West, 500 Frank W. Burr Blvd.,
Teaneck, NJ 07666, 201-907-5228; Robert Baum, Federal Defenders Division, Legal Aid
Society, 52 Duane St., 10™ Floor, New York, NY 10007, 212-417-8760; and Jay K.
Musoff, Orrick, Herrington & Sutcliffe, 666 Fifth Ave., New York, NY 10103, 212-506-
3782.

10. Chock Full O'Nuts Corp. v. Tetley, Inc., 94 CIV. 8262, 1997 WL 452330 (S.D.N.Y.
Aug. 8, 1997); 152 F.3d 202 (2d Cir. 1998) (1994 to 1997),

This was a commercial civil litigation involving a claim of breach of contract in which
parties executed an agreement for the purchase and sale of substantially all the assets of
defendant's business located in New Jersey, and pursuant to which the defendant agreed
to be responsible to pay for a pension liability in the event that plaintiff closed that
business before a specified date. The court granted the defendant’s summary judgment
motion after extensive discovery. I represented the defendant, conducted most of the
discovery, and argued the summary judgment motion.

The case was before District Judge Peter K. Leisure. Co-counsel was David Brodsky,
Cleary, Gottlieb, Steen & Hamilton, One Liberty Plaza, New York, NY 10005, 212-225-
2000. Defense counsel was Fran M. Jacobs, Duane Morxis LLP, 1540 Broadway, New
York, NY 10036, 212-692-1060.

. Legal Activities: Describe the most significant legal activities you have pursued,

including significant litigation which did not progress to trial or legal matters that did not
involve litigation. Describe fully the nature of your participation in these activities. List
any client(s) or organization(s) for whom you performed lobbying activities and describe
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the lobbying activities you performed on behalf of such client(s) or organizations(s).
(Note: As to any facts requested in this question, please omit any information protected
by the atiorney-client privilege.)

Since July 2007, I have served as Chief (2009-present) and Deputy Chief (2007-2009) of
the Securities and Commodities Fraud Unit of the United States Attorney’s Office for the
Southern District of New York. In that capacity, I have been engaged in several
significant criminal securities and commodities fraud matters. Specifically, I have
closely supervised and made final decisions about the following: investigative
techniques; charging, including whether or not to charge and the nature of the charges;
negotiations regarding appropriate dispositions of cases, including plea negotiations and
cooperation agreements; the government’s position relating to significant procedural and
substantive issues arising in the course of each prosecution, including in connection with
trial preparation, trial, and post-trial motion practice; the position of the government
regarding sentencing in a particular case, including issues relating to forfeiture; and
restitution, bankruptcy and other victim-related issues. Where necessary and appropriate,
I have also personally negotiated with opposing counsel regarding these issues and
personally handled reviewing, discussing, substantively editing documents relating to,
and making recommendations about all of these issues. I have also supervised or co-
supervised all securities fraud trials in the Southern District of New York since July
2007. The categories of securities fraud cases that I have investigated, prosecuted and
supervised include: accounting fraud, Ponzi schemes, insider trading, market
manipulation, including so-called “pump and dump” schemes, boiler rooms, commercial
and stockbroker bribery, money laundering, investment adviser fraud, foreign exchange
currency schemes, and other securities and commodities fraud. Finally, I have been
responsible for coordinating securities and commodities frand investigations and cases
with other governmental agencies, including the United States Securities and Exchange
Commission, the Commodity Futures Trading Commission, the Federal Bureau of
Investigation, the United States Postal Inspection Service, the Department of Labor, and
the Department of the Treasury, as well as various self-regulatory organizations and
foreign governmental agencies.

From October 2005 to July 2007, I served as Chief (2006-2007) and Deputy Chief (2005~
2006) of the Narcotics Unit of the United States Attorney's Office. In that capacity, I
supervised the investigation and prosecution of domestic federal narcotics cases in the
Southern District of New York that involved large-scale local or national drug
distribution networks. I directly supervised hundreds of domestic narcotics investigations
and cases, as well as a few international narcotics cases and cases involving violent drug
traffickers who used or possessed firearms in furtherance of their drug trafficking
activity. The cases I supervised during this period involved a wide range of illegal
narcotics, including heroin, cocaine base, cocaine, marijuana, ecstasy (also known as
MDMA), hashish, and methamphetamine (including crystal methamphetamine). A small
percentage of these cases also involved illegally diverted pharmaceutical drugs. I closely
supervised and personally handled reviewing, discussing, substantively editing
doeuments relating to, and making final decisions about the following: the use of various
investigative techniques, including wiretaps, informants, and the enlistment of

18

08:06 Jul 27, 2011 Jkt 066693 PO 00000 Frm 00035 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\66693.TXT SJUD1 PsN: CMORC

66693.018



VerDate Nov 24 2008

19.

20.

26

coopcrating witnesses; charges and charging decisions, ranging from declinations to the
filing of prior felony informations; the disposition of domestic narcotics cases, including
plea agreements and cooperation agreements; and documents articulating the
government’s position regarding sentencing in particular cases. 1 also closely supervised
several trials conducted by the Narcotics Unit within the Southern District of New York.
Finally, 1 was responsible for coordinating narcotics investigations and cases with other
governmental agencies, including the Drug Enforcement Administration, the Department
of Homeland Security’s Immigration and Customs Enforcement, thc Federal Bureau of
Investigation, the United States Postal Inspection Service, the New York City Police
Department, and the Food and Drug Administration, as well as an anti-money laundering
task force.

As a senior trial attorney at the Employment Litigation Section of the Department of
Justice’s Civil Rights Division from 1997 to 2000, 1 directed investigations and '
litigations involving alleged Title VII violations by public entities, including individual
claims of sex, race or religious discrimination and claims of a pattern or practicc of illegal
discrimination based on sex, race or religion.

In 1991 and 1992, I was a staff member on the New York State Gubernatorial Task Force
tasked by the Governor of New York with reviewing whether New York State’s method
of electing judges—in particular, New York State Supreme Court Justices—violated the
Voting Rights Act of 1965. At the request and direction of the Task Force members and
its chairperson, I conducted research for and helped to draft preliminary versions of a
report issued by the Task Force that ultimately concluded (in a final version issued in
January 1992) that, as then structured, the system for the election of Supreme Court
Justices in New York State likely would not survive a legal challenge under the Voting
Rights Act.

I have never performed lobbying activities.

Teaching: What courses have you taught? For each course, state the title, the institution
at which you taught the course, the years in which you taught the course, and describe
briefly the subject matter of the course and the major topics taught. If you have a
syllabus of each course, provide four (4) copies to the committee.

None.

Deferred Income/ Future Benefits: List the sources, amounts and dates of all
anticipated receipts from deferred income arrangements, stock, options, uncompleted
contracts and other future benefits which you expect to derive from previous business
relationships, professional services, firm memberships, former employers, clients or
customers. Describe the arrangements you have made to be compensated in the future
for any financial or business interest.

None.

19
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21. Qutside Commitments During Court Service: Do you have any plans, commitments,
or agreements to pursue outside employment, with or without compensation, during your
service with the court? If so, explain.

1 have no plans, commitments, or agreernents to pursuc outside employment, with or
without compensation, during my service with the court.

22. Sources of Income: List sources and amounts of all income received during the calendar
year preceding your nomination and for the current calendar year, including all salaries,
fees, dividends, interest, gifts, rents, royalties, licensing fees, honoraria, and other items
exceeding $500 or more (if you prefer to do so, copies of the financial disclosure report,
required by the Ethics in Government Act of 1978, may be substituted here).

See attached Financial Disclosure Report.

23. Statement of Net Worth: Please complete the attached financial net worth statement in
detail (add schedules as called for).

See attached Net Worth Statement.

24, Potential Conflicts of Interest:

a, Identify the family members or other persons, parties, categories of litigation, and
financial arrangements that are likely to present potential conflicts-of-interest when
you first assume the position to which you have been nominated. Explain how you
would address any such conflict if it were to arise.

If confirmed, I would recusc myself from all cases I supervised or on which I
personally worked as an Assistant United States Attorney. Although I am aware of
no other circumstance likely to present a conflict of interest, I would carefully
examine each case for any conflict or appearance of conflict. I would disclose
potential conflicts and recuse myself from cases as called for by the recusal statutes
and by the Code of Conduct for United States Judges.

b. Explain how you will resolve any potential conflict of interest, including the
procedure you will follow in determining these areas of concern.

1 will follow the recusal statutes and Canon 3 of the Code of Conduct for United
States Judges. I will recuse myself when necessary to resolve any real or apparent
conflict of interest.

25. Pro Bono Work: An ethical consideration under Canon 2 of the American Bar
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of
professional prominence or professional workload, to find some time to participate in
serving the disadvantaged.” Describe what you have done to fulfill these responsibilities,
listing specific instances and the amount of time devoted to each.

20
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I served on the pro bong committee of Cleary, Gottlieb, Steen & Hamilton. In that
capacity and as an associate, [ worked on a variety of significant pro bono matters,
including the representation at trial of an indigent individual in a lawsuit alleging racial
discrimination. [ also represented more than 40 homeless and jobless participants in an
employment program in a lawsuit alleging that the plaintiffs were paid sub-minimum
wages by three non-profit organizations, in violation of the Fair Labor Standards Act and
the New York State Minimum Wage Act. At the Department of Justice, I have worked
diligently on both civil and criminal cases to ensure that victims in these cases obtain
appropriate redress.

26. Selection Process:

a. Please describe your experience in the entire judicial selection process, from
beginning to end (including the circumstances which led to your nomination and the
interviews in which you participated). Is there a selection commission in your
jurisdiction to recommend candidates for nomination to the federal courts? If so,
please include that process in your description, as well as whether the commission
recommended your nomination. List the dates of all interviews or communications
you had with the White House staff or the Justice Department regarding this
nomination. Do not include any contacts with Federal Bureau of Investigation
personnel concerning your nomination. '

I was first contacted by telephone by the White House Counsel’s Office on January
12, 2010. By request, I submitted to that Office my curriculum vitae. Since mid-
January 2010, I have been in contact with pre-nomination officials at the Department
of Justice. I met with Senator Charles Schumer on January 24, 2010. I interviewed
in Washington with attorneys from the White House Counsel’s Office and the
Department of Justice on February 12, 2010. On March 10, 2010, the President
submitted my nomination to the Senate.

There is no selection commission for the Court of Appeals for the Second Circuit in
New York.

b. Has anyone involved in the process of selecting you as a judicial nominee discussed
with you any currently pending or specific case, legal issue or question in a manner
that could reasonably be interpreted as seeking any express or implied assurances
coneerning your position on such case, issue, or question? If so, explain fully.

No.
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FINANCIAL DISCLOSURE REPORT Rg"&’;i‘g.‘:fn‘j z{':;ﬁ%”
NOMINATION FILING - . (3 US.C app, §§ 101-111)
1, Person Reporting (ast smame, first, middic initial} 2. Court or Organizasion 1, Date of Report
Lohier, Raymond J, . Second Clreuit 031092010
4, Titte (Am‘cle TN judges mdicale ackive or seniof Status; Sa Report Type (check sppropriste type} &, Reporting Peviod
magistrate judges indicate full- o5 part-time) :
, Nomination, Datz . 1112005
Circuit Judge - nomince Teitial Angual Final ta
] i ] 228010
b, [} Amended Repert .
1. Chambers or OfMre Address 8. On the basls of the information coataioed in this Report and say
modilication¢ pertsining therels, i Is, bn my opinion, in complisnce
One St. Andrew’s Plaza with applicablz lnws and regulations,
New York, New York 10007
Reviewing Officer Date
IMPORTANT NOTES: The instructions accompunying this form must be followed, Complete all parts,
checking the NONE box for each part where you have no reportable information. Sign on last page.
L. POSITIONS. (Reporting tndhidaut onip; see pp. 9-13 of filing instracilons j
D NONE (No reportable pesitions.,)
1. Trustee . Trust #1
2,
3.
4.
5.

II. AGREEMENTS. {Reporting individual only; see pp. 14-16 of filing Insouctions.)
NONE (No reportable agreements.)

DATE TIE
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FINANCIAL DISCLOSURE REPORT Nasme of Person Reporting Date of Repart
Page 2 of 8 Lohier, Raymond 1. ’ 03/09/2010
IIL. NON-INVESTMENT INCOME. (Reporsig individuat Ses pp, 17-14 of filing ions}

A. Filer's Non-Investment Income

NONE (No reportable non-invesiment income.)

DATE SQURCE AND TYPE INCOME

(yours, not spouse’s)

B. Spouse's Non-Investment Income - Ifyos were married during amy portlon of the reporting year, complete this sectlon.
(Dollar amownt not regutred except for hanararia.}

[:| NONE (No reportable non-invesiment income.)

DATE OURCE AND TYPE
1.2009 City University of New York Schoo! of Law - Salary
2,
3.
4.
IV. REIMBURSEMENTS iom, ladgleg, food,

(Tnclades thuse io spause and dependent children; see pp. 25-27 of filing instructians.)

[:| NONE (No reportable reimbursements.)

SOURCE DATES LOCATION PURPOSE ITEMS PAID OR PROVIDED

I, Exempl

5,.
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FINANCIAL DISCLOSURE REPORT | umeaf Permon Reporting Dats o Repoct
Page 3 of 8 Lohier, Raymond J. 03/0912010
V. GIFTS. Gnctudes those to spouse and dependent childrens sse . 28-31 of flling ustractions,)
] NONE @o reportable gifts.)
SOURCE : DESCRIPTION VAIUE

1. Exempt '
2.
3
a,
5.
VY. LIABILITIES. (nctdex those of sposse anst dependent children; soe pp. 32.33 of fHling instruclons,)
NONE (No reportable liabilities.)

CREDITOR » ) D IPT ’ VALUE CODE
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FINANCIAL DISCLOSURE REPORT Name of Person Reporting

Page 4 of §

Lotier, Raymond J.

Dute of Report

03/05/2010

VIL INVESTMENTS and TRUSTS - incams, vatue, transaciions (Includes those of spouse and dependent children; sez pp. 39-60 of filing instructions }

D NONE (No reportable income, assets, or transactions.,)

1. Amcrican Centary Growth Stock Fund Dividend J T Bxermpt
2. American Century Ultra Stock Fund InL/Div. ] T

*3,  Anesican Century Retirement Growth Stock Int/Div. T T

Fund )

4. IRA AIG Americen Pathway (Annuity) Int/Div. 3 T
5. Fidelity Asset MGR nt/Div. K T
6. Fidelty Growth Ca nt/Div. K T
‘). Fidelity Magellan Fund In/Div. K T
B.  Fidelity Worldwidc Fund mDiv. | K T
9. fxdcls:y Retirement Money Market Interost X T
10.  Fidelity Investrent Contract Interest J T
i1,  Fidelity SIT MidCap Growth Fund Interest T T
12, IRA Fidelity Mutual Funds Norne L T
13, Sun Ameczica Fund/Annuity None 3 T
14.  Janus 20 Fund nt/Div. K T
15, Janus Globat Tethnology Fund int/Div. 1 T
16, Vanguard Growth Index Fund Interest X T
17, Vanguard Sroall Cap Index Fund Truerest K T
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FINANCIAL DISCLOSURE REPORT Nasse of Person Reporting
Page Sof §

Kaohier, Raymond J.

Date of Reporc

03/09/2010

VI INVESTMENTS and TRUSTS - tacoms, wilaz, sansactions (Includes thate of spouse and dependent children; see pp, 14-60 of fling Instractions,}

D NONE (No reportable income, assets, or fransactions.)

" exsipt from piior disclosire
18, Vanguard 500 Index Fund None K T
19, Vanguard Windsor 2 Fund Tnierest K T
20. Wachovia Roth IRA Int./Div. K T
2i. TIAA CREF Reticement Fund Interest M T
22. T Rowe Price Now Hosizons Fund Interest K T
23. T Rowe Price [niemational Stock Fund Interest H T
24, AOL Inc. common siock {formerly known a None I T
s ADL Time Wamer)
25.  Bank of America common stock Dividend I T
26.  Becton Dickinson & Co. common stock Int/Div. K T
27.  China Mobile Ltd, Dividend ¥ T ‘
28, Chevron common stock Dividend K T |
29.  Cisco, Inc. common stock Nonc ¥ T ‘
39. Dow Chemical common stock Dividend 3 T
33, Exxon Mobil Corp. common stock Dividend 1 T
32, Honeywell Inwemational common stock Dividond 1 T
33, ] IBM Corp. commen stock Dividend K T
34. ] Inte] Corp. common stock Dividend ¥ T
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FINANCIAL DISCLOSURE REPORT Bawe of Person Reparting Drats of Report
Page 6 of 8 Lohier, Raymond J. 0340972010

VIL INVESTMENTS and TRUSTS - income, vatue, transacsions (tnciades those of spouse and dependent children; seé pp 34:60 of filmg instructions,)
D NONE (No reportable income, assets, or transactions.)

B
by
oy buyerfselier.
orinr) I Htpriate 7
g < iransachiR);
35. Intemnational Game Technology commonst | A Dividend 1 T
ock
6. Microsoft Corp. common stock A | Dividend K T
37.  OGE Enerzy Comp. A Int/Div. K T
38.  Oracle Corp. common stock A Dividend ¥ T
39.  Staples Inc. common stock A Dividend J T
40.  Time Wamer Cable Inc. (spinoff of Time A Dividend ¥ T
‘Whorner Inc.)
41, Time Warner Inc, comuon stock A Dividend 1 T
42, Trust#l None o} w
43,

R=Comt(Rest
¥ Otker

aehibam 4
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FINANCIAL DISCLOSURE REPORT  [Fae of Fenon Regorting DaceotRepart
Page 7 of 8 Lohier, Raymond J. 03/09/2010
VIIL ADDITIONAL INFORMATION OR EXPLANATIONS. ffusicate part of Report)
1) Part 1and Part VI
Trust { is an "unfanded uﬁst‘ whase sole asset is a term life insurance policy.
2} Pertlil-A
Non-reportat i i was eamed during the reposting period (salary from the U.S. Government for scrvice as an Assistant United States
Attomey).
FINANCIAL DISCLOSURE REPORT | Neraesf rerson Reportng Dseof Repart
Page B of 8 Lohier, Raymond J. 03/09/2010
IX. CERTIFICATION.
3 :‘:‘rﬁ!y tﬁ( all ion given shove pertaining to my spouse and minor or dependent children, if any) s
accurate, true, and cumplﬂe o the best of my knowledge sud belief, and that any iuformation not reported was withheld because it met applicable statatory
P B
 forther certify that earned lncomé from ontsida the of gifts which have been reported are in
compliance with the provisions of 5 U.S.C. app. § 501 et. seq., 5 U.! S.C § 735, and Judicnl.l Conference reguhtlnn:

v
NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FATLS TO FILE THIS REPORT MAY BE SUBJECT TO CIVIL
AND CRIMINAL SANCTIONS {5 US.C. app. § 104)

) FILING INSTRUCTIONS
Mail signed original and 3 additional copies to:

Committee on Financial Disclosure
Administrative Office of the United States Courts
Suite 2-301

One Columbus Circle, N.E,

Washington, D.C. 20544
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FINANCIAL STATEMENT
NET WORTH

Provide a complete, cwrent financial net worth statement which itemizes in detail all assets (including bank
accounts, real estate, securities, trusts, investments, and other financial holdings) all liabilities {(including debts,
mortgages, loans, and other financial obligations) of yourself, your spouse, and other immediate members of your

honsehold.
ASSETS LIABILITIES

Cash on hand and in banks ’ 43 | 000 | Notes payabie to banks-secured
U.S. Government securities-add schedule Notes payable to banks-unsecured
Listed securities-add schedule 185 | 355 | Notes payable to relatives
Unlisted securities--add schedute 539 | 700 | Notes payabie to others
Accounts and notes receivable: Accounts and bitls due 500

Due from relatives and friends Unpaid income tax

Due from others Other unpaid income and interest

Doubtful i{c;.‘abldcjlt:la mortgages payable-add 170 | 165
Real estate owned-add schedule 11 150 { 000 | Chattel mortgages and other liens payable
Real estate morigages receivable Other debts-itemize:
Autos and other personal property 211 000
Cash value-life insurance
Other assets itemize:

Total labilities 470 | 665
Net Worth 1] 468 | 390
Total Assels 1| 939 | 055 | Total liabilities and net worth T} 9391 055
CONTINGENT LIABILITIES GENERAL INFORMATION

As endorser, comaker or guarantor Are any assets pledged? (Add schedule) No
On leases or contracts ;\crg;‘os\; defendant in any suits or fegal No
Legal Claims Have you ever taken bankruptcy? No
Provision for Federal Income Tax 500
Other special debt
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FINANCIAL STATEMENT
NET WORTH SCHEDULES

Listed Securities

AOL Inc. $ 25
Staples Inc. 3,685
Time Warner Cable Inc. 225
Time Warner Inc 540
Cisco, Inc. 230
Bank of America 250
Chevron 17,800
Becton Dickinson & Co. 22,500
China Mobile Ltd. 11,800
Dow Chemical Co. 5,300
Exxon Mobil Corp. 13,000
Honeywell International 7,500
Intel Corp. 7,150
IBM 26,550
International Game Technology 3,500
Microsoft Corp. 33,000
OGE Energy Corp. 27,600
Oracle Corp. 4,700
Total Listed Securities $185,355
Unlisted Securities

Fidelity Asset MGR $19,450
Fidelity Growth Co 27,600
Fidelity Magellan 18,800
Fidelity Worldwide 20,000
Fidelity Retirement Money Market 15,400
Fidelity Investment Contract 3,350
Fidelity SIT MidCap Growth 300
Fidelity Mutual Funds 80,200
Sun America Fund/Annuity 9,000
Janus 20 Fund 31,800
Janus Global Technology Fund 2,150
Vanguard Growth Index Fund 32,300
Vanguard Small Cap Index Fund 27,000
Vanguard 500 Index Fund 25,000
Vanguard Windsor 2 21,500
Wachovia Roth IRA 17,650
T Rowe Price New Horizons Fund 25,700
T Rowe Price International Stock Fund 12,300
American Century Mutual Funds 39,000
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TIAA CREFT Retirement Fund 102,000

IRA AIG American Pathway 9,200
Total Unlisted Securities 539,700

Real Estate Owned

Personal residence (recent appraisal) $ 1,150,000
Total Real Estate Owned 1,150,000

Real Estate Mortgages Payable :

Personal residence $ 470,165

AFFIDAVIT

I, RAYMOND JOSEPH LOHIER, JR., do swear that the information
provided in this statement is, to the best of my knowledge, true
and accurate.

3/ i /70
(DATE) \/(ﬁAM )

(NOI‘ARY)/

PATRICE R. PARRIS
Notary Public, State of New York
No. 01-HE5036389
Quatified in Queens Co.
Commission Expires November 28,2010
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RAYMOND J. LOHIER, JR.
One St. Andrew’s Plaza
New York, New York 10007

The Honorable Patrick J. Leahy
Chairman .

Commitice on the Judiciary

224 Dirksen Senate Office Building
United States Senate -
Washington, DC 20510

Dear Mr. Chairman:

I write to update the Committee that, effective March 28, 2010, I bave assumed a
new position with the United States Attorney’s Office for the Southern District of New
York as Special Counsel to the United States Attorney.

T also would like to provide the Committee with the following additions to my
Senate Questionnaire responses:

Question 12.b — Reports. In the questionnaire I submitted to the
Committee, I provided as an attachment to Q 12.b., the Report of the
Second Circuit Task Force on Gender, Racial, and Ethnic Fairness in the
Courts, Race and Ethnicity Subcommittee on Court Appointments (2007).
However, I neglected to list the report in the body of the questionnaire
itself.

Question 12.d — Speeches and Talks. I have identified two further
responsive entries to this question in connection with my affiliation with
the Black, Latino, Asian Pacific American (BLAPA) Law Alumni

" Association of New York University School of Law. At BLAPA’s spring
‘2000 annual dinner, 1 presented three scholarship awards to law student
recipients. At the spring 1999 annual dinner, I gave a very brief update to
BLAPA members on the state of the organization’s fundraising campaign.
1 recall giving similar brief updates about the state of the organization’s
fundraising campaign at BLAPA’s annual dinners during the period of
time that I served as BLAPA's Treasurer, I have no notes, transcript, or
recording for these events. Descriptions of the events from New York
University Law School Alumni newsletters in 1999 and 2000 are attached.
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Question 12.e —- Interviews. My Senate questionnaire listed an interview [
gave to a student from the Columbia School of Journalism in 2001. I have
since located a copy of the article the student wrote. It is attached.

" Thank you for your consideration.

Sincerely,.

Raymiond J. Lohier, Jr.

cc: o
The Honorable Jeff Sessions
Ranking Member

Committee on the Judiciary
United States Senate
Washington, DC 20510
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BLAPA Honors Alumni and

Students at Annual Dinner

T ke smooth sounds of Latin 1 jazz welcomed quests to the annual Biack,
Latino, Asian Facifle American Law Alumni Asseciation (BLLAPA)

Dinner Party The music by Mambo ngm, and a generous bar featur-

ing the Rums of Puerto Rim, were perfect compiiments to this year's theme,

”Ceiabratfng ehe Ethnic Explasion, “

{L-1): Gregary Braittneaiie, Beverly Alevandes, Frite Alexsnder B ('51), Karen Mlexander, and Betty Staton ('79)

NYU Law teculty end stummi joined
current and sdmitted stucents in the Law
Senoot’s Martin Uipton Halt o honor the
autstanding scnievernents. of distinguished
Law School atumnl, and to award tha
BLAPA Pubiie Service 5 ip o three

tion honoring “one of our brightest stars,”
Frivz W Atexancer 11 {51), It was the Jast
public appearance for Judge Afexander,
who died two weeks later.

Seated near the portrait of his iikeness

ramarkabls students,

Dean John Sexton opered the svening
by praising the Law School's considerable
gains in facuity and sudent diversity and
sdmonishing currert studsms to explodt the
experience and wisdom of the Law School's
cistinguished atumnl who woro present.
New York State Chief Judge Juditn Kaye
{162} and e Honorabie Betty Statan {'79)
then joined the Dean for a spetial presents-

for the , Judge
Alexander spoke of the humble beginnings
of the Law School, and praised the comri-
butions of the curent and former deans to
the growth of the School “from the ninth
and tenth floor of » factory” o the “presem-
inent Institution of globat lega!l learning”
today With his wife end cotleagues by his
side, Alexander atso reflected on his "deep
iove and affertion” for the Law Schout, the
fifty yoers he hadt given to Jt, and the spirit

of the Schoat that sustained him “and ai
those who came along.”

The formal dinner program began witn
resmarks by current. BLAPA Presigent Carot
Robiles Rorman {'89). As guests located their
seats, stitf buzzing from Alexander's maving
reflections, Roman commented on current
trenas in the fegal and national mharkets.
"The trend,” sha said, "is us. W are hot!”
Roman continued, ™ T here is 2 dyniarmic force
calied the minerity community in Americs
today; It is hip to be a person of color.”

Romen then introduced the program'’s
Special Speaker, Lonceit McMitian {90}, a
partner in his own sntertainment flrm.
Jokingty referred to as "the Johnnie Cochran
of the entertainment industry, McMitan
boasts an jmpressive client list that includes
the artist formerly knawn ss Prince, fashion
aesigner FUBU, Der Jam Records, and
fiimmaker Spike Lee. In s remarks,
McMitian agreea that ethnic idess and
products are in dermand. "W have flaver,”
he said, and “we are advancing our culture
from Japan to Iran.” McMivan adgea, "ait
Gver the worid, they want the music that
comes from the strests of New York and
Miami, snd the fashion that comes from
LA." Daspite the high demang, McMitian
noted, “few minorities have the opportuni-
Ty to advise In these industries or capltatize
on this growth. Minorities have eoms a
iong way, but we've got 5o far to go.”

The program cominued with the pres-
entation of honorees by Herbert Barboe
{91} ana of the student recipients of the
Pubiic Service Schotarships by Raymons
Lohier {37}, This year’s noncrees Included
Judge Arthur Gonzates (LLM.'00} of tre
LS. Bankruptey Court, Nancy Chang
{78), Semicr Litigation Attorney of the
Center for Constitutional Rights, and O.
Peter Sherwaod {71}, & partner ot the lew
firm of Kaikinss, Arky Zait & Bernstein.
The Public Service Seholarship reciplants
were current students Jenniter Ching {00},
Vids Johnson {00}, and Sejat Zota {00}

The 2000 BLAPA Awardgs Dinner endea
with an update on the endowrment drive and
the Induction of the New Board of Ofcers.
The formal close of the dinner program in
n1o way marked the close of the avening. T he
warmth and spirit of the evening carrled
over into the post-dinner Networking, where
the guests mingted, alumnl reminisced and
the Letin Jazz of the Mambe Negro pana
flawored the night. =
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A Kinve QLML) was
promoted to the position of
Special Trial Autoeney For
the Northeast Region of the
IRS in Manhattan.

sl WchERen (L1.8A) has joined the
Dallas/Fort Worth office of Deloitte &
Touche as a tax partner.

D Schenatter fLLRE} has been named
partner to the New York office of Arthur
Andersen, where he is a key member of the
State and Local Tax practice.

1989

Stefarte Cohen will serve as Managing
Director, Planning and Developrrent at
Schnader, Harrison, Segal & Lewis,

Seewen Cohen was namexd
partner at Morgan Lewis’
Philadelphia office where he
is a merober of their
Business and Finance
Sectlon.

Wlare Danis became a junlor equity analyst
at Brundage, Stoy and Rose in New York.

Slam Golderg was named partner at
Whiternan Osterrnan & Hanna in Alhany.

Abrsfasn Goren (0.8 was appoinied
Chairman of the Board of Directors of
Elscint L, a subsidiary of Elhit Medical

Bhalonln Krstrer was named partner at
O'Melveny & Myers,

Earnest i Boulder, CO,

Jobm RisAleese, M6 was
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autumn 1999 :

Jthe Law School's Mar tin

BLAPA Honors Alumni and Students

speclai celehration of oulslandxng
F sucll is the of
she’ YU Black, & As;an Pacifie:
L Rl $atkon (BLAP. B}
Amwsal Dismer, Each year, BLAPR gathers
whmaﬂumandasalaﬂmdwr»
rent graduating law students

" wh have mado eatraot, dinary
" zopiributions to - the Law

School; 1o the profession and
io the community. The r ecipi-
ems are represontative. of
‘e Dot of NYU Law and pros
wida rols modeds 1o which our
stsdents van aspire e

LA ths jear's dmner,
BUAPA celobrated the. tenth
wmiversary of the Students
Coalition for Chanige, Held in

Lipton Hadl, the dinner epened
: .

with weltoriiing
Donas Les’ {'91), au:i () Pasiicse Bracora ('89), past SLAPA Pm owws
Prasident. Zachary Car for Cummmes {80) Corot RosteoRoman (3), suwvene BLAPA
C75):US Attorniey  for the . Frosident: Proebe Eng (89); L Lonuen Mofitan (90); Judge

Eastern Distiet of Rew York, B-wSu»nrfs),mBmPAn.m“M

_deliverad” the: . Kéwnota Zonmey W, c-n- {’75), roving D.-.... fos {‘9’1}, past

mmmmmarwt
yBuPn’s T wsu‘wmymw Labser {'97)

- 4S0), i Qumonas {20}, and’. Car'ol
- Robles-Romian {89); and the BLAPA Public
: Semm Recipients were Maya  Peters.

{riinters . (99}, M Pujars f99), N
laShanda Dnme Taykn {98} .

1 wmmm‘rom BLAPA hes rafsed

 Scholarships nmxymmm
mmmmmwmm
wwm?hmﬂ!;m!orss,om
" and are applied to the students highest in-

_Toughly ‘$240,000 in cash- and, pledges.

BLAPA-hopes ‘fo’ end: the canpugn by
‘Docomber 31, 1988 ot

Wiary Low Parkes (U84} has been appoint-
od as a trustee of the New Jersey State Bar
Foundation.

Sreven Sumzan was named partoer at the
New York office of Fluorite & Jaworski,
Steven focuses on corporate and securities
TOaters,

T. Robort Zoshowshl was named partner at
the law firm of Shearman & Sterling, New
York in the bank, finance, and bankeuptey
Froup.

1990

Deanis Dusme was named pariner at
Mitbank, Tweed, Hadley & McCloy's
Financial Restructuring Group i New
York, NY.

Sayrond Flabor wes named
partner at Milbank, Tweed,
Hadley & McCloy's Global
Corporate Finance Group in
New York, NY.

Soarme Galdhand was named partner at
Schottenstetn, Zox & Dunn.

Bdarped Mlstzger has become a memnber of
the firm Rotinson, Siverman, Pearee,
Asorschn & Berman in New York

Elizaibeth ('Conner was namesd partner at
..-. g Tulack & Will

Cazole Asvean GLC.L) has joined the firm
of Skadden, Arps, Slate, Meagher & Flom as
counse] in the Intemet & Ecommerce
Group.

Stophmn Brekstons QUM of Milizes, Lippe,
Goldstein, & Schlissel testified before the
House Commitzee on Small Business,

uber on Tax, Finance, and Exports.

Jevmifer has been pramoted o
Vice President-Corporate Counss! of
Menlo Logisﬁcx

Cyvebia Rubie was named partner at
Flernming, Zulack & Willlamson,

Wiklam Russal, Jr was named a partner at
Sirnpscn Thacher & Bastlett,
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OTHER STORIES

Black Prosecutors » Home
Dealing With Race in the Criminal Justice System Health:
By Emily Kopp

lor of Happiness

When New York City police officers fired 41 shots and killed the
unarmed West African immigrant Amadou Diallo in 1999, Kenneth

Montgomery knew they would go free. "l knew justice would not be .
served,” he said. b Silent Treatment

Romance:

¥ 'Slim Down, Sister’

Montgomery, a 28-year-old prosecutor in Brooklyn, was in the
Kings County criminal courthouse on the day the verdict was L
announced. As he finished his duties in the courtroom, he heard b Widening the Pool
shouts coming from a nearby lounge. There he found colleagues

from the district attomey's office standing around the television set. P Ihe Dating Game
"They were cheering,” he recalled. "Tears swelled up in my eyes. |

didn't want to be near them.” b The Marriage Question

Ali he wanted, he said, was for "white pecple to lock at black men Communication:

differently - we're not all criminals.”

: b Pressing On
Montgomery, who is black, is considered a rising star in the district
attomey’s office in Brookdyn. Judges have praised him and b Seeing White
introduced him {o politiclans. Colleagues admire him. He cites the
black philosopher Comell West in casual conversation. He stops Crime:
secretaries in the elevator to ask about their health.

b Black Prosecutors

F Call to Prayer
Since he was a child, Monigomery has wanted io be a lawyer to
help others in his community. But he finds that this job constantly  Education:
challenges his values. "Here, when someone gets a conviction,” he
said, "it's a tradition to go out and drink to celebrate.” Montgomery b Classroom Racial Divide

doosn't see reason to celebrate.

» Learning Race
His career goal is a bit different: He wants to improve impoverished,
crime-ridden black communities, such as Crown Heights and Culture:
Brownsville, where he grew up and went {o school. But he doubts
whether he can do that in a profession that sees only wins and » Racial Rouah Spot
losses. After winning a trial against a 20-year-old gang member

But he plans to leave the office someday.

sentenced for robbery, he recalls, he had a lump in his throat b Toursm Jitters
because he realized that the young man's life was messed up.
"He's not going to do great things,” Monitgomery said. b Shades of Black

Prosecutors have enormous control over people who are arrested b The Garinaguy in New
for crimes. They decide whether to press charges, determine what York

charges to pursue and request bail. While a majority of prosecutors —

are white, most defendants are people of color.

Race is an important factor in the criminal justice system. Of the
nation's nearly 1.8 million prison inmates in 2000, 45 percent wera
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biack, although blacks made up just 14 percent of the total U.S.
population. Nearly one in eight black men were incarcerated last
year. That's 18 times the rate for white men, according to the U.S.
Justice Department. Montgomery, who works in the gang unit, says
he has tried only one white defendant in his career. Colleagues in
other departments agree that a small percentage of their
defendants are white.

The nation's 1,000 African-American prosecutors represent just 3.3
percent of all prosecutors, according to the National Biack
Prosecutors Association. Some of them, such as Montgomery, find
themselves trying to serve both the government and their black
communities, which have often been at odds.

As a teenager, Montgomery did not view the government - or white
people - positively. The whites he knew were either teachers or
police officers - law-and-order types who children tried to avoid.
That sentiment extended to district attomeys, too. "A lot of black
and Hispanic males have an innate distrust of white prosecutors,”
he said.

When he goes into similar neighborhoods now, he sometimes feels
resentment or disgust from people on the street who see him as an
amm of the government. One time, he rode with a black police
officer to a crime scene in an unmarked police car. "All the black
men we passed rolied their eyes,” he said. "I used to do that.*

Some say black prosecutors should expect such treatment from the
black community. "if you take a job in an office that has shown no
concem for peaple of color, then you have to be prepared to deal
with whatever people say, rather than faulting folks for raising
questions,” said Bryan Stevenson, a black public defender who
teaches at New York University Schoo! of Law.

In the office, Montgomery senses a different resentment from white
prosecutors toward defendants, victims and witnesses of color. He
has heard young white colieagues curse them or call them
"crackheads.” He doesn’t say anything about it - he says his
sarcastic attitude and bad temper could make things ugly. But their
behavior bothers him.

"As | see it, that could be my aunt or my neighbor,” Montgomery
said of the witnesses. As for defendants, he said, " can understand
why a 16-year-old guy got to the point of selling drugs.” His
colleagues’ words reinforce his first impression of white law-
enforcement officials.

"This puts me in somewhat of an uncomfortable position,”
Montgomery said.

Black prosecutors are the mediators in this cold war. John Newton,
34, used to work as an assistant district attomey in the Bronx
before becoming counsel to the Environmental Protection Agency in
Washington, D.C. Bronx juries are more than 80 percent black and
Latino. They acquit defendants in nearly half of the felony cases.

Newton remembers reading about Larry Davis, a black man
charged with murdering four drug dealers in 1986. When police
officers tried to arrest Davis, he shot at them and fled. Davis'
lawyers said he acted in self-defense, Newton recalled. The jury
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acquitted him, although he later served time for illegally camrying a
gun. As a Bronx native, Newton sometimes felt obliged to explain
these acquittals to his white colleagues. "A lot of white prosecutors
didn't understand that fear of the police,” Newton said. But to the
community, he said, the officers "were just another gang in the
neighborhood.” Despite the culture clashes, Newton said he might
return to prosecution someday.

Kirby Clements, 35, a supervisor in the Kings County District
Attorney's School Advocacy Bureau, which handles all school-
related crimes, also finds himself between white colleagues and
blacks involved in a case. Sometimes, he said, a white prosecutor
will bombard a black witness with questions during a pre-trial
meeting. The witness won't respond. In frustration, the white
colleague asks Clements, who is black, to help. Clements sits with
the witness and asks, "What's up?” The witness talks. "it's all in
how you deal with someone,” Clements explained.

Sometimes witnesses and victims ask Clements to step in on their
behalf. Once, the black grandmother of a sex-crimes victim insisted
on working with a black prosecutor instead of the white one to
whom she was assigned. "The grandmother needed to feel
comfortable,” Clements said. "People have stereotypes about
whites” in law enforcement.

Clements said those stereotypes stem from a belief that law-
enforcement officials want to lock away black people and don't care
about black victims of crime. While Clements doesn't believe that's
true, he says the legacy of racism in this country - coupled with
media reports that often describe suspects simply as "a black male”
- fuel the fear. '

When Montgomery talks about his childhood, he mentions the
robberies he witnessed on his subway rides to school in
Brownsville, Brocklyn. He remembers the heroin addicts who
loitered outside his elementary school, P.S. 327. And he says drug
dealers killed one of his friends in seventh grade. As he toys with a
Notorious B.1.G. compact disc, he says race isn't the only barmier
between most prosecutors and the people they work with during a
trial. Class plays a role.

"Some black prosecutors don't know the neighborhood, the streets,”
he said, referring to his colieagues who grew up in middie-class or
wealthy suburbs. "They don't know how to relate. Certain white
prosecutors do.” But Montgomery says that both the district
attorney's office and Brooldyn's black community make assumptions
based on race.

Supervisors "look at me as a decent guy, funny, from the
neighborhood - he'll get us some convictions,” Montgomery said.
After only a few weeks on the job, he was told that he would win
over Brooklyn juries because he was young, articulate and black.
And while some people in the black community give him dirty looks,
most appreciate him, if only for his skin color. An informal survey of
black defendants at the courthouse in Brooklyn one recent moming
corroborated that notion. Those surveyed thought all prosecutors
would treat them equally. Nonetheless, they preferred black
prosecutors to white ones.

"We need more of them,” said Natania Rowe, 21, of Jamaica,
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Queens, who came to the courthouse because she had been in a
fight. "They can see where you're coming from."

"White prosecutors don't understand the ghetto, but biacks have
been there,” said her boyfriend, Everic Clayton, 27.

"Color matters, but | don't like thinking about it," Montgomery said.
“It's something ! can't control.”

Nonetheless, race is a heavy weight in the office. It dictates style
and, even, job placement. Colleagues call Montgomery “the angry
biack man."

“That's why he's in the gang bureau,” where an aggressive attitude
is most effective, said Assistant District Attorney Michael Choi, who
is Korean.

Montgomery said he is passionate and intense, but not angry.
Nonetheless, he doesn't mind the characterization. it keeps people
on their toes.

District attomeys' offices use black prosecutors to promote an
illusion of racial equality, said Kenneth Nunn, a professor at Levin
College of Law at the University of Florida in Gainesviile.

While working as a public defender in Washington, D.C., and in
California during the 1980s, Nunn noticed that district attomeys’
offices assigned black prosecutors to cases involving prominent
black defendants, he said. When asked to give an example, Nunn
mentions Christopher Darden, the black assistant district attomey
who prosecuted O.J. Simpson in Los Angeles in 1995. Nunn says
district attormeys should make such assignments to stymie notions

of impropriety. "But they say race has nothing to do with it," he said.

Why then, he asked, don't black prosecutors try cases in mostly
white neighborhoods? "They'll hire African-American guys in areas
where they need them but not elsewhere,” he said. "They're being
used by the office to deflect racial policies.”

Clements, the School Advisory Bureau supervisor, said he doesn't
feel used. "Symbolism is important,” he said. He offered this
exampie: A black friend in Atlanta, his hometown, was charged with
a traffic offense. When the friend walked into the courtroom, ail he
saw wera white faces. ") never felt so black in my life," the friend
told Clements.

Clements hopes blacks who see him in court "might think, 'At least
they hire somebody,”™ he said.

That was ot the case for Darden. Many people saw O.J. Simpson
as the latest black man to fail victim to the crimina) justice system.
"l was branded as an Uncle Tom, a traitor used by ‘The Man,”
Darden wrote in his book, "In Contempt.” In subseguent interviews,
he said he received death threats from whites and blacks alike. He
regretted taking the case.

But Durman Jackson, president of the National Black Prosecutors

Association, said that people who say such things overlook the fact
that most crime victims are people of color, too. "Most of the crimes
are not multiracial,” he said. "Justice for all includes victims as weli.
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Black prosecutors can speak for the community and say, 'We've
had enough, and something has to be done.’ *

Montgomery agrees. "Do | ever feel funny with other young biack
males Jooking at me and | ask for 15 years?" he asked. "No,
because the victim is a guy who got shot in the back, and he looks
like me, too.”

Ray Lohier, 35, a black federal prosecutor in Manhattan, chose his
career because he wanted to change the system. He says black
prosecutors can have an impact on their workplaces and the
community. "if there's enough of us, we can raise the level of public
confidence,” he said. He acknowledged that there is a long way to
go but said, "half a loaf of bread or a quarter of a loaf is better than
nothing. If | have enough discretion, i might have an impact.”

He knows black lawyers who would never want to be in his shoes;
they don't trust law enforcement. He used to feel that way, foo. "But
in the big picture, would | rather have the attormeys, police officers
and sheriffs, and no blacks?" he asks. ™ think that's termibie and, if
that's the case, | should step up.”

As a law student at Emory University in Atianta, Clements planned
to become a defense attomey because he thought, "The Man is out
to get us,” he said. But he wouldn't change careers now.
Prosecutors can use their powers to make decisions they believe
are fair. "l can look at a case and say, ‘it's crap, throw it away,’ or
"You did it, and 'm going to pin you to the waltl,’ " Clements said. "l
can mete out justice before the trial."

Nonetheless, few biack law students plan to become prosecutors.
Shana Fulton, a third-year student at Columbia Law School, says
that only 3 out of 90 black students at her school are choosing that
path. She is one of them. Other types of law are more popular
because they offer batter pay and aren't attached to any stigma.
Fulton said some of her peers have asked her, "You want to put our
people in jail?" She tells them, "When you're working within a
community, there have to be attomeys from those communities.”

But lone prosecutors can't change the system, Nunn said. " don't
think an individual prosecutor has the capability to change things,”
he said. Unless they are supervisors, "prosecutors don't have that
kind of authority.” He cites pressures working against a black
prosecutor.

"There's pressure to be tough on crime,” he said. "it's hard to
maintain your integrity within the system if you're trying to act
compassionately. A lot of prosecutors have political aspirations,
toc.” They fear those poiitical opportunities will slip through their
hands if they stray from office policy, he said.

Montgomery plans to leave the Kings County District Attorney's
Office someday to start his own legal practice. He wants to make a
difference in his community, but he says he can't do it as a
prosecutor. "Someone needs to be here,” he said, "but it's only so
effective.”

Although he counts some white prosecutors among the most
admirable and decent people he knows, he says the system is
unfair. He laments the lack of people of color in top positions at the
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district attomey’s office. There is only one district attorney of color-
African-American Robert Johnson of the Bronx-in New York City.

Nunn equates becoming a prosecutor with joining a gang: you don't
become a member to change it. Therefore, he said, blacks should
refuse jobs as prosecutors to encourage social change. Only when
the district attorneys' offices are "lily white,” will they be forced to
address these racial inequalities. They wouldn't be able to "use
black prosecutors for window dressing,” he said.

When he has his own private practice, Montgomery hopes to be a
role mode! for young black men and help them stay out of the
criminal justice system. He says the ultimate responsibility for that
lies within the black community-not the government. *Once they get
here, it's done," he said. "The object is to keep them from coming
here."
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STATEMENT OF LEONARD STARK, TO BE U.S. DISTRICT JUDGE
FOR THE DISTRICT OF DELAWARE

Judge STARK. Yes. Thank you very much. Thank you, Mr. Chair-
man, and thank you to the Committee for having this hearing. I
too want to thank Senator Carper for his very kind and generous
introduction and for taking time out of his schedule to be here to
do that.

I of course am very grateful to the President as well for this
great honor of his nomination of me. I don’t have an opening state-
ment, but I would like to take the chance to introduce some of the
many family and friends that I have with me starting first with my
wife, Beth Stark.

We have our three children here with us. I think all three are
still in the room.

Senator KAUFMAN. Yes, they are.

Judge STARK. OK. That may not last. My son, my oldest son,
Brennan, is 11, my daughter Lucy is eight, and my son who I am
most concerned with at the moment, James, is 3 years old.

I am very pleased also that my mother, Linda Stark, is here. She
is here from St. Louis, and my sister Danielle Gordman, came in
from Omaha, Nebraska to be here as well.

My father-in-law had a shorter trip, James Brophy, he is here
from Maryland. There are family members and friends who are
watching on the webcast as well. I particularly would like to note
my mother-in-law Karen Brophy and my two brothers-in-law, Neal
Brophy and Jeff Gordman.

I have several friends here in the audience including friend and
colleague, our Chief Judge of the District Court, Greg Sleet and I
also want to note Dr. James Soles whom Senator Carper men-
tioned, but I am truly blessed to have Dr. Soles as a friend and a
mentor and it is certainly, as you know, no exaggeration to say
that Dr. Soles at this point has been an inspiration for several gen-
erations of Delaware judges, lawyers and public servants and I'm
very honored to be among them.

Finally I do want to mention my father who unfortunately and
sadly is not here. I too lost my father. For me it was in 2003. My
dad was an attorney, of course the very first attorney that I knew.
I know that he watches over me every day including today and I
know that today he is especially proud and humbled, as am I. I'd
be happy to answer any questions the Committee may have.

[The biographical information of Leonard P. Stark follows.]

VerDate Nov 24 2008  08:06 Jul 27,2011 Jkt 066693 PO 00000 Frm 00059 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\66693.TXT SJUD1 PsN: CMORC



50

UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

QUESTIONNAIRE FOR JUDICIAL NOMINEES
PUBLIC
1. Name: State full name (include any former names used).
Leonard Philip Stark
2. Position: State the position for which you have been nominated.
United States District Judge for the District of Delaware

3. Address: List current office address. 1If city and state of residence differs from your
place of employment, please list the city and state where you currently reside.

United States District Court for the District of Delaware
J. Caleb Boggs Federal Building

844 King Street

Room 6100

Wilmington, Delaware 19801

4, Birthplace: State year and place of birth.
1969; Detroit, Michigan
5. Education: List in reverse chronological order each college, law school, or any other
institution of higher education attended and indicate for each the dates of attendance,
whether a degree was received, and the date each degree was received.
1993 to 1996, Yale Law School; J.D., 1996
1991 to 1993, Magdalen College, University of Oxford; D.Phil., 1993
1987 to 1991, University of Delaware; M.A. & B.S. & B.A. (summa cum laude), 1991
6. Employment Record: List in reverse chronological order all governmental agencies,
business or professional corporations, companies, firms, or other enterprises,
partnerships, institutions or organizations, non-profit or otherwise, with which you have
been affiliated as an officer, director, partner, proprietor, or employee since graduation

from college, whether or not you received payment for your services. Include the name
and address of the employer and job title or description.
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2007 to Present

United States District Court for the District of Delaware
J. Caleb Boggs Federal Building

844 King Street, Room 6100

Wilmington, Delaware 19801

United States Magistrate Judge

2002 to 2007

United States Attorney’s Office for the District of Delaware
1007 North Orange Strect

Wilmington, Delaware 19801

Assistant United States Attorney

1998 to 1999

University of Delaware

Department of Political Science and International Relations
347 Smith Hall

Newark, Delaware 19716

Adjunct Professor (fall semesters)

1996 to 2001 ’

Skadden, Arps, Slate, Meagher & Flom LLP
One Rodney Square

Wilmington, Delaware 19801

Associate (1997 to 2001)

Summer Associate (1996)

1996 to 1997

United States Court of Appeals for the Third Circuit
J. Caleb Boggs Federal Building

844 King Street, Room 5323

Wilmington, Delaware 19801

Law Clerk to the Honorable Walter K. Stapleton

1995

Shea & Gardner (now merged with Goodwin Procter LLP)
901 New York Avenue, N.W. (current address)
Washington, D.C. 20001

Summer Associate

1994

Morris James

500 Delaware Avenue # 1500 (current address)
Wilmington, Delaware 19801

Summer Associate
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1994

Office of Governor Thomas R. Carper

Carvel State Office Building

820 North French Street, 12 Floor

Wilmington, Delaware 19801

Summer Law Clerk to Govemor’s Legal Counsel

1991

Bryan Cave

211 North Broadway, Suite 3600
St. Louis, Missouri 63102
Summer Legal Assistant

Other Affiliations (uncompensated)

2000 to 2007

University of Delaware Alumni Association
Alumni Hall

24 East Main Street

Newark, Delaware 19702

Board Member (2000 to Present)

President (2006 to 2007)

2000 to 2002

Brandywine Gateway Neighbors
1300 French Street

Wilmington, Delaware 19801
Director and Secretary

2001

Supreme Court of Delaware Board of Bar Examiners
Carvel State Office Building

820 North French Street

Wilmington, Delaware 19801

Associate Member

Military Service and Draft Status: Identify any service in the U.S. Military, including
dates of service, branch of service, rank or rate, serial number (if different from social
security number) and type of discharge received, and whether you have registered for
selective service.

I have not served in the military. I registered for selective service upon turning eighteen.
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8. Honors and Awards: List any scholarships, felowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achievement.

University of Delaware, Outstanding Alumni Award (2009) )

FBI, Award for Dedicated Service as an Assistant United States Attorney (2007)
University of Delaware, Presidential Citation for Outstanding Achievement (2004)
Yale Law Journal: Editor (1994 to 1995), Senior Editor (1995 to 1996)

Yale Law School, Potter Stewart Prize for Best Overall Moot Court Argument (1995)
Rhodes Scholarship (1991)

University of Delaware, Taylor Award for Outstanding Senior Male (1991)
USA4-Today All-USA College Academic First Team (1990)

University of Delaware Eugene du Pont Memorial Distinguished Scholarship (1987)

9. Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held in such groups.

American Bar Association

Delaware State Bar Association

Federal Bar Association, Delaware Chapter

Supreme Court of Delaware Board of Bar Examiners
Associate Member (2001)

Third Circuit Bar Association

10. Bar and Court Admission:

a. List the date(s) you were admitted to the bar of any state and any lapses in
membership. Please explain the reason for any lapse in membership.

Delaware, 1997
There has been no lapse in my membership.

b. List all courts in which you have been admitted to practice, including dates of
admission and any lapses in membership. Please explain the reason for any lapse
in membership. Give the same information for administrative bodies that require

special admission to practice.

United States Court of Appeals for the Third Circuit, 1997
United States District Court for the District of Delaware, 1997

There has been no lapse in my membership.
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11. Memberships:

a. List all professional, business, fraternal, scholarly, civic, charitable, or other
organizations, other than those listed in response to Questions 9 or 10 to which
you belong, or to which you have belonged, since graduation from law school.
Provide dates of membership or participation, and indicate any office you held.
Include clubs, working groups, advisory or editorial boards, panels, commnittees,
conferences, or publications.

Brandywine Gateway Neighbors (2000 to 2002)
Director and Secretary (2000 to 2002)
Delaware Advisory Committee to Institute for Women’s Policy Research (2000)
Delaware Rhodes Scholarship Selection Committee (1996 to 2004)
Secretary (1997 to 2004)
Federal Magistrate Judges Association (2007 to Present)
Richard S. Rodney Inn of Court (2007 to 2008)
Oxford Union Society (1991 to Present)
University of Delaware Alumni Association (1991 to Present)
President (2006 to 2007)
Board of Directors (2000 to Present)
Scholarship Committees (2000 to Present)
Walter Stark Scholarship Selection Committee (2004 to Present)

b. The American Bar Association's Commentary to its Code of Judicial Conduct
states that it is inappropriate for a judge to hold membership in any organization
that invidiously discriminates on the basis of race, sex, or religion, or national
origin. Indicate whether any of these organizations listed in response to 11a above
currently discriminate or formerly discriminated on the basis of race, sex, religion
or national origin either through formal membership requirements or the practical
implementation of membership policies. If so, describe any action you have taken
to change these policies and practices.

None of the organizations listed above currently discriminates or has
discriminated during my membership on the basis of race, sex, religion, or
national origin either through formal membership requirements or the practical
impiementation of membership policies. I am unaware of any former
discrimination by these organizations.

12. Published Writings and Public Statements:

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor,
editorial pieces, or other published material you have written or edited, including
material published only on the Internet. Supply four (4) copies of all published
material to the Committee,
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“United States Magistrate Judges: 1995 —2008,” in The Delaware Bar in the
Twentieth Century, Delaware State Bar Association (Delaware) (2d ed.
Forthcoming 2011) (co-author).

“Judge ‘The Game by the Rules’: An Appreciation of the Judicial Philosophy and
Method of Walter K. Stapleton,” 6 Delaware Law Review 223 (2003) {co-author).

“Fiduciary Duties Derailed? Appropriation of Fiduciary Duties in the Battle for
Control of Conrail,” 24 Journal of Corporate Law 30 (1998) (co-author).

“Review: Mutual Contempt — Lyndon Johnson, Robert Kennedy, and the Feud
that Defined a Decade,” 85 The American Oxonian 210 (Spring 1998).

“You Gotta Be On It To Be In It: State Ballot Access Laws and Presidential
Primaries,” 5 George Mason Law Review 137 (1997).

“*There He Goes Again’: The Consistent Style of President, Governor and
Candidate Reagan,” in Proceedings of the Ronald Reagan Presidential
Conference at p. 547, Greenwood Press (Westport, Connecticut 1997).

Note, “The Presidential Primary and Caucus Schedule: A Role for Federal
Regulation?” 15 Yale Law and Policy Review 327 (1996).

Choosing A Leader: Party Leadership Contests in Britain from Macmillan to
Blair, St. Martin’s Press (New York) and Macmillan Press (London) (1996).

“Letter from Oxford: What We Think About All This,” 80 The American Oxonian
133 (Spring 1993).

“Place to Do So Many Things,” Newsday (February 18, 1993),

“Letter from Oxford: Exclusive? — The Soeial Challenge of Not Only Oxford,” 80
The American Oxonian 24 (Winter 1993).

“Letter from Oxford: Speaking of Politics 1992 — Off the Record,” 79 The
American Oxonian 267 (Fall 1992).

“So, why Oxford?” UHP Report (May 1992).

“Review: Naomi Wolf’s The Beauty Myth,” 79 The American Oxonian (Spring
1992).

“Predicting Presidential Performance from Campaign Conduct: A Character
Analysis of the 1988 Election,” 22 Presidential Studies Quarterly 295 (1992),

Letter to the editor, International Herald Tribune (January 28, 1992).
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“President Bush: Good for Four, Not for More,” The Zimbabwe Bird (1991).

“Traditional Gender Role Beliefs and Individual Qutcomes: An Exploratory
Analysis,” 24 Sex Roles: A Journal of Research 639 (1991).

“Character and Experience: Predicting Presidential Performance,” 13 Michigan
Journal of Political Science 69 (1991).

“Examining the Effects of Gender Roles,” 10 Enquiry: Research at the University
of Delaware 8 (1989).

. Supply four (4) copies of any reports, memoranda or policy statements you

prepared or contributed in the preparation of on behalf of any bar association,
committee, conference, or organization of which you were or are a member. If
you do not have a copy of a report, memorandum or policy statement, give the
name and address of the organization that issued it, the date of the document, and
a summary of its subject matter.

University of Delaware Alumni Association, 4d Hoc Report to the Incoming
University President on Accomplishments and Future Goals of the Alumni
Association.

I served on the Delaware Advisory Committee to the Institute for Women’s
Policy Research (IWPR) in 2000. The IWPR was preparing reports on indicators
relating to the status of women in all 50 states. On or about November 15, 2000,
the IWPR published these reports, including one entitled The Status of Women in
Delaware: Politics, Economics, Health, Demographics. As a member of the
Delaware Advisory Committee, I reviewed and discussed with other members of
the Committee portions of a draft of the report.

Supply four (4) eopies of any testimony, official statements or other
communications relating, in whole or in part, to matters of public policy or legal
interpretation, that you have issued or provided or that others presented on your
behalf to public bodies or public officials.

Democratic National Committee Rules & Bylaws Committee, “Beyond 20007
Hearing on Primary Scheduling for 2004 (Nov. 20, 1999).

. Supply four (4) copics, transcripts or reeordings of all speeches or talks delivered

by you, including commencement speeches, remarks, lectures, panel discussions,
conferences, political speeches, and question-and-answer sessions. Include the
date and place where they were delivered, and readily available press reports
about the speech or talk. 1f you do not have a copy of the speech or a transcript or
recording of your remarks, give the name and address of the group before whom
the speech was given, the date of the speech, and a summary of its subject matter.
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If you did not speak from a prepared text, furnish a copy of any outline or notes
from which you spoke.

Claymont Elementary School, Wilmington, Delaware (Dec. 11, 2009). I spoke
about patents to my child’s fifth grade class.

University of Delaware, Homecoming Reception, Newark, Delaware (Oct. 31,
2009). In connection with receiving a UD Outstanding Alumni Award, I made
brief remarks thanking the University President. (I did not use notes and have

been advised there is no recording.)

“Markman Judges’ Panel: A Symposium on the Practice, Procedure and
Perspectives of the Judiciary and on Bigger Markman Issucs” (panelist) at the
Practising Law Institute’s (PLI) continuing legal education program entitled
“Markman Hearings and Claim Construction in Patent Litigation 2009,” New
York, New York (July 8, 2009).

University of Delaware, The Democracy Project Institute for Teachers, Newark
Delaware (June 26, 2009).

University of Delaware, Naturalization Ceremony, Newark, Delaware (June 4,
2009).

“Acts, Character, Prejudices, and Witness Impeachment (Judges® Panel)”
(panelist) at the Delaware Federal Bar Association, Wilmington, Delawarc (May
19, 2009).

University of Pennsylvania Law School, Philadelphia, Pennsylvania (Mar. 26,
2009) (panelist).

“Ethical Issues in the Practice of Law (Judges’ Panel)” (panelist) at the Delaware
Federal Bar Association, Wilmington, Delaware (Mar. 11, 2009).

“Evidence and Expert Testimony in Federal Court (Judges’ Panel)” (panelist) at
the National Business Institute, Newark, Delaware (Fcb. 20, 2009).

Claymont Elementary School, Wilmington, Delaware (Feb. 20, 2009). I spoke
about being a lawyer to my child’s fourth grade class. (I did not use notes and the
discussion was not recorded.)

Dinner for United States Attorney for the District of Delaware, Wilmington,
Delaware (Jan. 23, 2009).

University of Delaware, Alumni Career Panel (panelist), Newark, Delaware (Sept.

2008). (I did not use notes and have been advised that no recording is available.)
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“General Thoughts from the Bench” at the Delaware State Bar Association
Intellectual Property Section Annual Meeting, Wilmington, Delaware (June 25,
2008).

Delaware State Bar Association New Lawyers Section, Summer Associates
Program (panelist), Wilmington, Delaware (June 17, 2008). (I did not use notes
and have been advised that no recording is available.)

“The Art of Direct and Cross Examinations (Judges’ Panel)” (panelist) at the
Delaware Federal Bar Association, Wilmington, Delaware (June 12, 2008).

University of Delaware, Naturalization Ceremony, Newark, Delaware (June 5,
2008).

“Openings, Closings, and Case Themes (Judges” Panel)” (panelist) at the
Delaware Federal Bar Association, Wilmington, Delaware (Mar. 18, 2008).

Delaware Federal Bar Association (panelist), Wilmington, Delaware (Jan. 11,
2008). I was a luncheon speaker along with Magistrate Judge Mary Pat Thynge.

(I did not use notes and have been advised no recording is available.)

“Bridging the Gap: Mediation Best Practices” (panelist) at the Delaware State Bar
Association, Wilmington, Delaware (Oct. 25, 2007).

Swearing-in ceremony, Wilmington, Delaware (Sept. 14, 2007).
Commencement, University of Delaware, Newark, Delaware (May 26, 2007).

Alumni Wall of Fame Ceremony, University of Delaware, Newark, Delaware
(May 4, 2007).

Commencement Address at University of Delaware, Newark, Delaware (Jan. 6,
2007). (remarks provided; recording available at
http://www.ums.udel.edu/podcast/detail 7e=40 (last accessed Mar. 15, 2010)).

Kendal-Crosslands Retirement Community, Kennett Square, Pennsylvania (Sept.
27, 2005). I was invited to speak to a group of retirees at this residential
retirement community about the Supreme Court.

Keynote Speech at the Undergraduate Research Symposium, University of
Delaware, Newark, Delaware (May 2003).

Commencement Address at University of Delaware, Newark, Delaware (Jan. 8,
2000). :
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Convocation Speech at the Women’s Studies Department Convocation,
University of Delaware, Newark, Delaware (May 31, 1997).

On at least two occasions in the 1990s, while I was an associate at Skadden Arps,
I spoke to high school students about law-related topics as part of the Law Day
activities sponsored by the Delaware State Bar Association. I do not recall the
actual topics about which I spoke. It is likely that I used notes but I do not have a
copy. The talks were neither recorded nor transcribed.

“The Reagan Administrative Stylc” (panelist) at the Hofstra University Ronald
Reagan Presidential Conference, Hempstead, New York (Apr. 1993).

Democrats Abroad Presidential Caucus at the Oxford Union Society, Oxford,
England (March or April 1992). [ made a speech in support of candidate Bill
Clinton. I spoke from notes, which I no longer have.

Longsands Community College, Huntingdon, England (Mar. 26, 1992).

Commencement Address at John H. Glcnn High School, East Northport, New
York (June 23, 1991).

Convocation Speech at the College of Arts & Sciences Convocation, University
of Delaware, Newark, Delawarc (June 1, 1991).

“Did We Choose the Right President in 1988?” at the University of Delaware
Undergraduatc Research Symposium, Newark, Delaware (May 13, 1991).

Student Research on Women Conference, University of Delaware, Newark,
Delaware (Apr. 27, 1989). I believe I spoke from notes, but I do not have a copy.
The substance of my talk was the research I later published in a 1991 article,
copies of which are provided. Ihave been advised that there is no recording.

1988 to 2009: I have spoken on multiple occasions on panels or in classrooms at
the University of Delaware, usually in front of students, or prospective students,
or parents. The topics have typically focused on my experiences as a student at
UD and my career. Ido not believe 1 ever used notes for these appearances; if 1
did, I'no longer have a copy. On each occasion I am sure I also answered
questions. Iam not aware of any recording or transcript of any of these sessions.

Emphasis on Women Lecture Series, University of Delaware, Newark, Delaware
(Sept. 28, 1988). Ibelieve I spoke from notes, but I do not have a copy. The
substance of my talk was the research I later published in a 1991 article, copies of
which are provided. Ihave been advised that there is no recording.

Student Research on Women Conference, University of Delaware, Newark,
Delaware (Apr. 28, 1988). I believe I spoke from notes, but I do not have a copy.

10
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The substance of my talk was the research I later published in a 1991 article,
copies of which are provided. Thave been advised that there is no recording.

Commencement Address at John H. Glenn High School, East Northport, New
York (June 1987). I was one of two student speakers at my high school
graduation. I spoke from notes, but I no longer have them. Ido not have a
recording.

. List all interviews you have given to newspapers, magazines or other

publications, or radio or television stations, providing the dates of these
interviews and four (4) copies of the clips or transcripts of these interviews where
they are available to you.

The following list includes every such interview I can recall as well as those that I
have found reflected in publications identified by searches I conducted on
Westlaw, Lexis, and the Internet.

Sean O’Sullivan, After a year on the bench, judge weighs pros and cons, The
News Journal, Aug. 31, 2008. Portions of the interview for this story were
videotaped by the newspaper. Some of these portions have appeared on The
News Journal’s website. See
http:/fwww.delawareonline.com/video#/Being%620a%20Judee/34362591001 (last
accessed Mar. 15, 2010).

Sean O’Sullivan, Prosecutor Stark sworn in as magistrate judge, The News
Joumnal, Aug. 7, 2007.

Elizabeth Bennett, Leonard Stark to Join Federal District Court as Magistrate
Judge, Delaware Law Weekly, Aug. 1, 2007,

Sean O’Sullivan, Magistrate Judge position will be filled by deputy to Connolly,
The News Journal, May 24, 2007.

What people are saying, The News Joumnal, Dec. 2, 2006.
As an Assistant United States Attorney from 2002 to 2007, I occasionally spoke
to reporters about a case [ was litigating. The published items I have identified

based on those interviews are listed below.

Sean O’Sullivan, Ex-NCCo officials appeal ruling, The News Journal (June 23,
2006).

Sean O’Sullivan, Ruling on Gordon, Freebery challenged; Federal prosecutors
seek to have charges reinstated, The News Journal (Aug. 20, 2005).

11
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As the U.S. Attorney’s Office’s District Elections Officer, I was interviewed by a
local radio station (WDEL) about the availability of law enforcement on Election
Day to take complaints about access to the polls and voting fraud. I believe this
interview occurred the day before the 2004 general election. The radio station has
told me that it does not have a transcript or a copy of the radio broadcast; nor do I.

I was interviewed (along with other award recipients) by the University of
Delaware for a brochure UD published in connection with its October 1, 2004
ceremony bestowing the Presidential Citation for Outstanding Achievement.

Mary Allen, Gordon lawyers won't testify for grand jury, The News Journal (June
15, 2004).

In approximately the summer of 2003, I was asked by the Yale Law School
Career Development Office (CDO) to provide a statement about my experience
working in a U.S. Attorney’s Office for a CDO publication.

Man gets 5 months in rifle purchase, The News Journal, Mar. 26, 2003.

Joseph A. Slobodzian, Probation officers can use lie detectors, The Philadelphia
Inquirer (Jan. 8, 2003).

Tom Eldred, Smyrna man pleads in firearm sting, Delaware State News (Dec. 20,
2002).

Brian P. Knestout, Baccalaureate Bargains, Kiplinger’s Personal Finance (Oct.
2002).

At some date around 2002, I was asked by a reporter working for the University
of Delaware to provide a quote about my experiences at UD that could be used in
connection with certain promotional materials. My statement appears on UD’s
Alumni Relations website. See http://www.udconnection.com/Spotlight/Leonard-
Stark (last accessed on March 15, 2010). The same statement has appeared
elsewhere on earlier occasions.

Susan Jacobs, New Rhodes Scholar Using Studies to Understand the World,
Pittsburgh Post-Gazette (Dec. 20, 2000).

Chris Emanuelli, UD Rhodes Scholar to give Winter Commencement Address,
The Review (approximately Dec. 1999).

Marylee Sauder, Rhodes Scholar continues his quest, University of Delaware
Messenger (1994).

In August 1993, I was interviewed by authors Thomas J. Schaeper and Kathleen
Schaeper as they were researching their book, Cowboys into Gentlemen: Rhodes

12
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Scholars, Oxford, and the Creation of an American Elite, which was published in
1998 (Berghahn Books, New York). I am mentioned in the acknowledgements,
along with all of the others who provided interviews. However, based on my
review of the book, including particularly the endnotes and index, I do not believe
1 am quoted anywhere in it.

In December 1992, I was interviewed by C-SPAN, in Oxford, England, as part of
a series of interviews with students about their reaction to the election of Rhodes
Scholar Bill Clinton as President. The interview was played on C-SPAN (as part
of many hours of similar coverage) on January 9, 1993. 1t is available from C-
SPAN’s on-line video library. See http.//www.c-spanvideo.org/program/49250-1
(last accessed on March 15, 2010).

Charles T. Powers, ‘Rhodies’ Eye Wider Network, Los Angeles Times, Dec, 1,
1992.

I may have participated in other interviews, with American or British press,
between Election Day in November 1992 and Inauguration Day in January 1993,
as there were many reporters in Oxford asking American Rhodes Scholars for
their reaction to the election of a Rhodes Scholar as President.

Skip Cook, Duo earns special place in Class of ‘91, University of Delaware
Messenger (Fall 1991).

Ed Okonowicz, 4 Rhodes wends way from Delaware, University of Delaware
Messenger (Fall 1991).

Tom Curley, Rhodes scholar’s academic career just starting, The News Journal
(June 1, 1991).

Jen Podos, Honors Day 1991: Cutstanding senior man and woman named,
UpDate (May 16, 1991).

Ed Okonowicz, After three decades, ‘Rhodes’ returns to Newark, UpDate (Feb.
14, 1991).

Taking the High Rhodes to Success, Delaware Times (Mar. 1991).

Faye Duffy, Taking the High Rhodes to Success, The College Digest (Spring
1991).

University of Delaware Honors Program brochure (Spring 1991).
U.D. Student Selected as Rhodes Scholar, The EYE Magazine (Feb. 1991).

Julie Van Dyke, The long and winding Rhodes, UHP Report (Feb. 1991).

13
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UD student to study in Oxford as Rhodes Scholar, Newark Post (Dec. 27, 1990).

Esther Crain, UD scholar on the road to Oxford, England, The Review (Dec. 14,
1990).

Nan Clements, UD student a Rhodes scholar, The News Joumal (Dec. 10, 1990).

Robert Kelly & Safir Ahmed, Rhodes Awards To 2 In Area, St. Louis Post-
Dispatch (Dec. 10, 1990).

Bill Swayze, Junior honor student makes “USA Today’ team, UpDate (May 17,
1990).

Len Stark makes USA TODAY’s 1990 All-USA Academic Team, UHP Report
(Feb. 1990).

Eugene du Pont Memorial Distinguished Scholars brochure (1987).
New York State YMCA Youth and Government brochure (1986).

13. Judicial Office: State (chronologically) any judicial offices you have held, including
positions as an adminisirative law judge, whether such position was elected or appointed,
and a description of the jurisdiction of each such court.

On August 6, 2007, I was appointed by the United States District Court for the District of
Delaware to an eight-year term as United States Magistrate Judge.

a. Approximately how many cases have you presided over that have gone to verdict
or judgment?

As a magistrate judge, I may only preside over a case to judgment with the
unanimous consent of all the parties. Through March 15, 2010, nineteen of my
consent cases have gone to judgment (e.g., on motions to dismiss or for summary
judgment or due to stipulations of dismissal following settlernent) and are now
closed. One of my consent cases has gone to trial and is presently in post-trial

bricfing.

i Of these, approximately what percent were:
jury trials:
bench trials:
civil proceedings: 100%

criminal proceedings:

14
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b. Provide citations for all opinions you have written, including concurrences and
dissents.

See attached list of opinions.

c. For each of the 10 most significant cases over which you presided, provide: (1) a
capsule summary of the nature the case; (2) the outcome of the case; (3) the name
and contact information for counsel who had a significant role in the trial of the
case; and (4) the citation of the case (if reported) or the docket number and a copy
of the opinion or judgment (if not reported).

1. Anello v. Indian River Sch. Dist., C.A. No. 07-668-LPS.

The parties in this pro se challenge to a public school district’s handling of
a child’s learning disabilities consented to my jurisdiction. They filed
cross-motions for summary judgment on the plaintiffs’ claims that the
district had violated the Individuals with Disabilities Education Act
(“IDEA”), 20 U.S.C. § 1400 et segq., by not identifying the plaintiffs’ child
as learning-disabled in a timely manner (the “child find claim”) and by
formulating an individualized education plan (“1EP”) that was inadequate
for the child. 1 held that the district was too slow in identifying the child
as eligible for special education and ordered, as relief on this child find
claim, that the district reimburse the plaintiffs for certain private tutoring
they had arranged for their child. I also held that the JEP eventually putin
place was appropriate for the child. Accordingly, I granted in part and
denied in part both parties’ motions. See 2009 WL 304124 (D. Del. Feb.
~ 6,2009). The Court of Appeals affirmed. 2009 WL 4755714 (3d Cir.
‘Dec. 14, 2009).

Plaintiffs were pro se. Defendant’s Counsel was James H. McMackin, 11I,
Morris James LLP, 500 Delaware Avenue, Suite 1500, Wilmington,
Delaware 19899, (302) 888-6800.

2. Eames v. Nationwide Mutual Ins. Co., C.A. No. 04-1324-JJF-LPS.

This purported class action for alleged misrepresentations in connection
with the limits of liability for automobile insurance was referred to me for
purposes of ruling on non-dispositive pretrial motions and making
recommendations as to the proper disposition of case-dispositive motions.
Following briefing and a hearing, I concluded that the pleadings and
documents on which the Court was permitted to rely showed that there
was no material misrepresentation or omission. I recommended that
defendant’s motion to dismiss be granted. See Eames, et al. v. Nationwide
Mutual Ins. Co., C.A. 04-1324-JJF-LPS (D. Del. Mar. 31, 2008) (appears
as pages *1-10 to 2008 WL 4455743). After reviewing plaintiffs’
objections to my Report & Recommendation (“R&R”), District Judge

15
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Joseph J. Farnan, Jr., adopted my R&R and dismissed the case. See 2008
WL, 4455743 (D. Del. Sept. 30, 2008). The Court of Appeals affirmed.
See 2009 WL 3041997 (3d Cir. Sept. 24, 2009). The plaintiffs filed a
petition for a writ of certiorari on January 5, 2010 (No. 09-809).

Plaintiff’s Counsel was John S. Spadaro, John Sheehan Spadare, LLC, 724
Yorklyn Road, Suite 375, Hockessin, Delaware 19707, (302) 235-7745.
Defendant’s Counsel was Nicholas E. Skiles, Swartz Campbell LLC, 300
Delaware Avenue, Suite 1130, Wilmington, Delaware 19899, (302) 656-
5935.

Esquire Deposition Servs. LLC v. Bd. on Certified Court Reporters, C.A.
No. 09-206-JJF-LPS.

The plaintiff in this case provided national court reporting services and the
defendant Delaware Board on Certified Court Reporters (“Board™)
supervised certification and conduct of court reporters in Delaware Courts.
The Board was investigating the plaintiff firm for violating a Board order
that prohibited court reporting firms operating in Delaware from entering
into contracts covering multiple cases or providing special terms or
services that are not offered at the same time and on the same terms to all
other parties in the litigation. The plaintiff brought this action seeking a
declaratory judgment that the directive was unconstitutional under the
Commerce Clause, Contract Clause, and Due Process Clause of the United
States Constitution. The district judge referred the case to me to handle
discovery disputes, make a recommendation as to the disposition of the
plaintiff’s motion for a preliminary injunction, and to attempt alternative
dispute resolution. After I conducted several mediation conferences and
ordered expedited discovery, see 2009 WL 1220539 (I>. Del. Apr. 29,
2009), the Delaware Supreme Court revoked the directive, leading to
dismissal of the federal court action.

Plaintiff’s Counsel was Thomas P. Preston, Blank Rome LLP, 1201 North
Market Street, Suite 800, Wilmington, Delaware 19801, (302) 425-6438 &

L. Lin Wood, Bryan Cave LLP, 1201 West Peachtree Street, 14th Floor,

Atlanta, Georgia 30309, (404) 572-6786. Defendant’s Counsel was
Richard D. Allen, Morris, Nichols, Arsht & Tunnell LLP, 1201 North
Market Street, Wilmington, Delaware 19801, (302) 658-9200.

Gonzalez v, Astrue, C.A. No. 06-76-LPS.

The parties consented to my jurisdiction in the plaintiff’s challenge to the
Social Security Administration’s (“SSA™) denial of her application for
disability insurance benefits. On the parties’ cross-motions for summary
judgment, I found that the administrative law judge did not adequately
justify the decision to give almost no weight to the plaintiff’s treating

16
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physicians and nearly controlling weight to the opinions of the non-
treating physicians. I remanded the case to the SSA for further
proceedings. See 537 F. Supp. 2d 644 (D. Del. 2008).

Plaintiff’s Counsel was John S. Grady, Grady & Hampton, 6 North
Bradford Street Dover, Delaware 19901, (302) 678-1265. Defendant’s
Counsel was David F. Chermol, Special Assistant United States Attorney,
Now at Chermol & Fishman, LLC, 11450 Bustleton Avenue, Philadelphia,
PA 19116, (215) 464-7224.

Infineon Techs. AG v. Fairchild Semiconductor Int’l Inc., C.A. No. 08-
887-SLR-LPS.

District Judge Sue L. Robinson referred this patent infringement action to
me for purposes including handling pre-trial motions. The parties were
competitors in the semiconductor business. The plaintiffs filed suit in
Delaware alleging infringement of five of their patents and seeking
declaratory judgments of noninfringement and invalidity of six of
defendants’ patents. On the same day the defendants answered and raised
counterclaims with respect to the eleven patents placed in-suit by
plaintiffs, the defendants also filed suit in the District of Maine for
infringement of two additional patents. Thereafter, the plaintiffs sought to
amend the Delaware complaint to include claims relating to the two
additional patents involved in the Maine suit. The defendants opposed the
motion. -Shortly after I granted the plaintiffs leave to amend the Delaware
complaint, see 2009 WL 3150986 (D. Del. Sept. 30, 2009), the parties
filed a joint stipulation of dismissal with prejudice, which was granted by
Judge Robinson.

Plaintiff’s Counsel were William J. Marsden, Jr., Fish & Richardson, P.C.,
222 Delaware Avenue, 17th Floor, Wilmington, Delaware 19899, (302)
652-5070 & Alan D, Smith, Fish & Richardson, P.C., 225 Franklin Street,
Boston, Massachusetts 02110, (617) 542-5070. Defendant’s Counsel were
Philip A. Rovner, Potter Anderson & Corroon LLP, Hercules Plaza,
Wilmington, Delaware 19899, (302) 984-6000 & Eric P. Jacobs,
Townsend and Townsend and Crew LLP, Two Embarcadero Center, 8th
Floor, San Francisco, California 94111 (415) 576-0200.

Innovative Therapies Inc. v. Kinetic Concepts Inc., C.A. No. 07-589-SLR-
LPS.

In this patent infringement aetion, the plaintiff sought a declaratory
judgment that its wound treatment device would not infringe the
defendant’s patents and that those patents are invalid. Iagreed with the
defendant that the Court lacked subject matter jurisdiction because there
was no “actual controversy” between the parties, as is required for
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constitutional standing, at the time the plaintiff filed the suit. See 2008
WL 2746960 (D. Del. July 14, 2008). District Judge Sue L. Robinson,
who had referred the case to me, overruled the plaintiff’s objections to my
recommendation and granted the defendant’s motion to dismiss. See 2008
WL 4809104 (D. Del. Nov. 5, 2008).

Plaintiff’s Counsel were Thomas H. Kovach, Parkowski, Guerke &
Swayze, P.A., 800 King Street, Suite 203, Wilmington, Delaware 19801,
(302) 594-3313 & Justin P.D. Wilcox, Cooley Godward Kronish LLP,
One Freedom Square, Reston Town Center, 11951 Freedom Drive,
Reston, Virginia 20190, (703) 456-8073. Defendant’s Counsel were
Steven J. Balick, Ashby & Geddes, 500 Delaware Avenue, 8th Floor,
Wilmington, Delaware 19801, (302) 654-1888 & R. Laurence Macon,
Akin Gump Strauss Hauer & Feld LLP, 300 Convent Street, Suite 1500,
San Antonio, TX 78205, (210) 281-7222.

Inre: Rosuvastatin Calcium Patent Litig., C.A. No. 08-MD-1949-JJF-
LPS.

This is a patent infringement action brought by a branded drug company,
AstraZeneca, against multiple generic drug companies. It arises from the
generics’ filings of Abbreviated New Drug Applications (ANDAs) with
the Food and Drug Administration (FDA) to market generic versions of
AstraZeneca’s Crestor (rosuvastatin calcium) anti-cholesterol drug, which
has been publicly reported to have annual sales of more than $3 billion. In
June 2008, the Judicial Panel on Multi-District Litigation (“JPML”)
consolidated all of the rosuvastatin calcium cases for pre-trial purposes
and sent them to the District of Delaware. District Judge Joseph J. Farnan,
Jr., referred all of these related cases to me for all pretrial purposes.
Among the matters I handled in these cases were: setting a schedule to get
the cases to trial by February 2010, twenty-six months after the December
2007 filing of the first complaint; recommending disposition of various
defense motions to dismiss, objections to which were overruled by Judge
Farnan, see 2009 WL 483131 (D. Del. Feb. 25, 2009), adopting 2008 WL
5046424 (D. Del. Nov. 24, 2008); recommending appropriate
constructions of disputed patent claim terms, which were also adopted by
Judge Farnan, see 2009 WL 3378602 (D. Del. Oct. 20, 2009), adopting
2009 WL 1220542 (D. Del. May 4, 2009); and recommending resolution
of additional motions, including to exclude expert testimony, see 2009 WL
4800702 (D. Del. Dec. 11, 2009). Judge Farnan held a final pre-trial
conference in December 2009 and closed the reference to me on February

. 1,2010. Trial in front of Judge Farnan was held in February 2010.

Plaintiff’s Counsel were Mary W. Bourke, Connolly Bove Lodge & Hutz,
1007 North Orange Street, Wilmington, Delaware 19801, (302) 658-9141;
Ford F. Farabow, Jr., Finnegan, Henderson, Farabow, Garrett & Dunner,
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LLP, 901 New York Avenue, NW, Washington, DC 20001, (202) 408-
4000 & Charles E. Lipsey and Kenneth M. Frankel, Finnegan, Henderson,
Farabow, Garrett & Dunner, LLP, Two Freedom Square, 11955 Freedom
Drive, Reston, Virginia 20190, (571) 203-2700. Defendants’ Counsel
were Steven A. Maddox, Knobbe Martens Olson & Bear, 1776 Eye Street,
NW, Washington, DC 20006, (202) 640-6400; Thomas P. Heneghan and
Shane A. Brunner, Merchant & Gould, 10 East Doty Street, Madison,
Wisconsin 53703, (608) 280-6750; Robert B. Breisblatt, Katten Muchin
Rosenman, 525 West Monroe Street, Chicago, Illinois 60661, (312) 902-
5480; and Deanne M. Mazzochi, Rakoczy Molino Mazzochi Siwik, 6
West Hubbard Street, Chicago, Illinois 60610, (312) 222-6305.

Power Integrations Inc. v. BCD Semiconductor Corp., C.A. No. 07-633-
JJF-LPS.

The patents-in-suit in this action related to power supply chips
incorporated into electronic devices such as cellular telephone chargers.
The plaintiff-patentee sought a preliminary injunction to enjoin the
defendant from manufacturing the accused power supply chips. I
reconunended denial of the defendant’s motion to dismiss for lack of
personal jurisdiction, finding that personal jurisdiction may exist in
Delaware over the defendant — a Chinese company manufacturing
integrated circuit chips that end up in cell phone chargers sold in Delaware
~under a “stream of commerce” theory of jurisdiction. See 2008 WL
3850871 (D. Del. Aug. 12, 2008); 547 F. Supp. 2d 365 (D. Del. 2008). 1
later recommended that the plaintiff’s preliminary injunction motion be
denied, in part because the defendant had raised a substantial question
regarding the validity of the patent claim on which the motion was
predicated, particularly given that a pending reexamination of that claim
by the U.S.P.T.O. had resulted in rejection of the claim. See 2008 WL
5069784 (D. Del. Nov. 19, 2008), adopted by 2008 WL 5101352 (D. Del.
Dec. 3,2008). Judge Farnan entered the parties’ proposed consent
judgment shortly thereafter.

Plaintiff’s Counsel were William J. Marsden, Jr., Fish & Richardson P.C.,
222 Delaware Avenue, Wilmington, Delaware 19801, (302) 652-5070;
Frank Scherkenbach, Fish & Richardson P.C., 225 Franklin Street,
Boston, Massachusetts 02110, (617) 542-5070; and Howard G. Pollack
and Michael R. Headley, Fish & Richardson P.C., 500 Arguello Street,
Suite 500, Redwood City, California 94063, (650) 839-5070. Defendant’s
Counsel were Steven J. Balick, Ashby & Geddes, 500 Delaware Avenue,
Wilmington, Delaware 19801, (302) 654-1888 & Erik R. Puknys,
Finnegan, Henderson, Farabow, Garrett & Dunner, LLP, Stanford
Research Park, 3300 Hillview Avenue, Palo Alto, California 94304-1203,
(650) 849-6600.
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Segen v. OptionsXpress Holdings, Inc., C.A. No. 08-456-LPS.

The plaintiff was a shareholder of the defendant, OptionsXpress
(“Options™), and brought to the defendant’s attention allegations that
several of Options’ senior officers had violated Section 16(b) of the
Securities Exchange Act, 15 U.S.C. § 78p(b), by engaging in short-swing
fransactions of Options” stock. The defendant concluded that the
plaintiff’s allegations were correct and then obtained disgorgement of
100% of the officers’ short-swing profits, which amounted to more than
$1 million. After consenting to my jurisdiction, the parties asked me to
determine how much of this recovery should be awarded to the plaintiff’s
attomeys. The attorneys sought an award of 25% of the defendant’s
recovery, while the defendant argued that a reasonable award should not
exceed 4% of the recovered funds. Theld that the appropriate fee under
the unique circumstances of the case was 8% of the company’s recovery,
an amount equal to about $88,000. See 631 F. Supp. 2d 465 (D. Del.
2009). The parties reached an agreement to settle the case shortly after I
issued my opinion.

Plaintiff’s Counsel were Paul D. Wexlcr, Bragar Wexler Eagel & Squire,
885 Third Avenue, New York, New York 10022, (212) 308-5858 & Glenn
F. Ostrager, Ostrager Chong Flaherty & Broitman, 570 Lexington Avenue,
New York, New York 10022, (212) 681-0600. Defendant’s Counsel were
Lewis H. Lazarus & Katherine J. Neikerk, Morris James, 500 Delaware
Avenue, Wilmington, Delaware 19801, (302) 888-6800.

Zwanenberg Food Group (US4) v. Tyson Refrigerated Processed Meats
Inc., C.A. No. 08-329-LPS.

This was a contract dispute arising from the plaintiff’s purchase of the
defendant’s inventory and equipment used to manufacture canned
luncheon meat for private label customers. The defendant’s largest such
customer had been Wal-Mart, but, after the sale of the business from the
defendant to the plaintiff, Wal-Mart decided it would not use the plaintiff
to fill its orders for private label brands of canned meat products. The
plaintiff claimed, among other things, that the defendant had breached the
implied covenant of good faith and fair dealing by not taking actions to
ensure that Wal-Mart did business with the plaintiff. Shortly after I denied
the defendant’s motion for a partial judgment on the pleadings, see 2009
WL 528700 (D. Del. Feb. 27, 2009), the parties filed a joint stipulation of
dismissal.

Plaintiff’s Counsel were Peter B. Ladig, Bayard, P.A., 222 Delaware
Avenue, Suite 900, Wilmington, Delaware 19801, (302) 4294232 &
Edward P. Gilbert, Morrison Cohen LLP, 909 Third Avenue, New York, -
New York 10022, (212) 735-8675. Defendant’s Counsel was W. Harding
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Drane, Jr., Potter Anderson & Corroon, LLP, 1313 North Market Street,
Hercules Plaza, 6th Floor, Wilmington, Delaware 19899 (302) 984-6000.

d. For each of the 10 most significant opinions you have written, provide: (1)
citations for those decisions that were published; (2) a copy of those decisions that
were not published; and (3) the names and contact information for the attorneys
who played a significant role in the case.

1.

08:06 Jul 27, 2011 Jkt 066693 PO 00000 Frm 00080 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\66693.TXT SJUD1 PsN: CMORC

Eames v. Nationwide Mutual Ins. Co., C.A. No. 04-1324-JJF-LPS, 2008
WL 4455743 at *1-10 (D. Del. Mar. 31, 2008), adopted by 2008 WL
4455743 at *11 (D. Del. Sept. 30, 2008). Counsel for Eames was John S.
Spadaro, John Sheehan Spadaro, LLC, 724 Yorklyn Road, Suite 375,
Hockessin, Delaware 19707, (302) 235-7745. Counsel for Nationwide
was Nicholas E. Skiles, Swartz Campbell L1L.C, 300 Delaware Avenue,
Suite 1130, Wilmington, Delaware 19899, (302) 656-5935.

Gonzalez v. Astrue, C.A. No. 06-76-LPS, 537 F. Supp. 2d 644 (D. Del.
2008). Counsel for Gonzalez was John S. Grady, Grady & Hampton, 6
North Bradford Street, Dover, Dclawarc 19901, (302) 678-1265. Counscl
for the Commissioner was David F. Chermol, Special Assistant United
States Attorney, U.S. Attorney’s Office, District of Delaware, now at
Chermol & Fishman, LLC, 11450 Bustleton Avenue, Philadelphia, PA
191186, (215) 464-7224.

Hutchins v. Bayer Corp., C.A. No. 08-640-JJF-LPS, 2009 WL 192468 (D.
Del. Jan. 23, 2009). Counsel for Hutchins were Edward T. Ciconte,
Ciconte, Roscman & Wasserman, 1300 King St., Wilmington, Dclawarc
19899, (302) 658-7101 & Jason A. Itkin, Amold & Itkin, 1401 McKinney
Street, Suite 2550, Houston, Texas 77010, (713) 222-3800. Counsel for
Bayer were Michael P. Kelly, McCarter & English, 405 North King Street,
Wilmington, Delaware 19801, (302) 984-6301 & Eugene Schoon, Sidley
Austin, 1 South Dearborn Street, Chicago, Illinois 60603, (312) 853-7000.

Infineon Technolagies AG v. Fairchild Semiconductor International Inc.,
C.A. No. 08-887-SLR-LPS, 2009 WL 3150986 (D. Del. Sept. 30, 2009).
Counsel for Infineon were William J. Marsden, Jr., Fish & Richardson,
P.C., 222 Delaware Avenue, 17th Floor, Wilmington, Delaware 19899,
(302) 652-5070 & Alan D. Smith, Fish & Richardson, P.C., 225 Franklin
Street, Boston, Massachusetts 02110, (617) 542-5070. Counsel for
Fairchild were Philip A. Rovner, Potter Anderson & Corroon LLP,
Hercules Plaza, Wilmington, Delaware 19899, (302) 984-6000 & Eric P.
Jacobs, Townsend and Townsend and Crew LLP, Two Embarcadero
Center, 8th Floor, San Francisco, California 94111 (415) 576-0200.

Innovative Therapies Inc. v. Kinetic Concepts Inc., C.A. No. 07-589-SLR-
LPS, 2008 WL 2746960 (D. Del. July 14, 2008), adopted by 2008 WL
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4805104 (D. Del. Nov. S, 2008). Counsel for Innovative was Justin P.D.
Wilcox, Cooley Godward Kronish LLP, One Freedom Square, Reston
Town Center, 11951 Freedom Drive, Reston, Virginia 20190, (703) 456-
8073. Counsel for Kinetic were Steven J. Balick, Ashby & Geddes, 500
Delaware Avenue, 8th Floor, Wilmington, Delaware 19801, (302) 654-
1888 & R. Laurence Macon, Akin Gump Strauss Hauer & Feld LLP, 300
Convent Street, Suite 1500, San Antonjo, Texas 78205, (210) 281-7222.

In re Rosuvastatin Calcium Patent Litigation, MDL No. 08-1949-1JF-
LPS, 2009 WL 1220542 (D. Del. May 4, 2009), adopted by 2009 WL
3378602 (D. Del. Oct 20, 2009). Plaintiff’s counsel were Mary W.
Bourke, Connolly Bove Lodge & Hutz, 1007 North Orange Street,
Wilmington, Delaware 19801, (302) 658-9141; Ford F. Farabow, Jr.,
Finnegan, Henderson, Farabow, Garrett & Dunner, LLP, 901 New York
Avenue, NW, Washington, DC 20001, (202) 408-4000; Charles E. Lipsey
and Kenneth M. Frankel, Finnegan, Henderson, Farabow, Garrett &
Dunner, LLP, Two Freedom Square, 11955 Freedom Drive, Reston,
Virginia 20190, (571) 203-2700. Defendants’® counsel were Steven A.
Maddox, Knobbe Martens Olson & Bear, 1776 Eye Street, NW,
Washington, DC 20006, (202) 640-6400; Thomas P. Heneghan and Shane
A. Brunner, Merchant & Gould, 10 East Doty Strect, Madison, Wisconsin
53703, (608) 280-6750; Robert B. Breisblatt, Katten Muchin Rosenman,
525 West Monroe Street, Chicago, Illinois 60661, (312) 902-5480; and
Deanne M. Mazzochi, Rakoczy Molino Mazzochi Siwik, 6 West Hubbard
Strect, Chicago, Tllinois 60610, (312) 222-6305.

Madukwe v. Delaware State Univ., 552 F. Supp. 2d 452 (D. Del. 2008).
Counsel for Madukwe was Noe! E. Primos, Schmittinger & Rodriguez,
414 South State Street, Dover, Delaware 19903, (302) 674-0140.
Counsel for DSU was Kathleen F. McDonough, Potter Anderson &
Corroon, 1313 N. Market St., Hercules Plaza, Wilmington, Delaware
19801, (302) 984-6000.

Power Integrations, Inc. v. BCD Semiconductor Corp., C.A. No. 07-633-
JIF-LPS, 547 F. Supp. 2d 365 (D. Del. 2008). Counsel for Power was
Frank Scherkenbach, Fish & Richardson P.C., 225 Franklin Street,
Boston, Massachusetts 02110, (617) 542-5070. Counsel for BCD was
Erik R. Puknys, Finnegan, Henderson, Farabow, Garrett & Dunner, LLP,
Stanford Research Park, 3300 Hillview Avenue, Palo Alto, California
94304-1203, (650) 849-6600.

Segen v. OptionsXpress Holdings, Inc., C.A. No. 08-456-LPS, 631 F.
Supp. 2d 465 (D. Del. 2009). Counsel for Segen were Paul D. Wexler,
Bragar Wexler Eagel & Squire, 885 Third Avenue, New York, New York
10022, (212) 308-5858 & Glenn F. Ostrager, Ostrager Chong Flaherty &
Broitman, 570 Lexington Avenue, New York, New York 10022, (212)
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681-0600. Counsel for Options were Lewis H. Lazarus & Katherine J.
Neikerk, Morris James, 500 Delaware Avenue, Wilmington, Delaware
19801, (302) 888-6800.

10. U.S. Life Ins. Co. in City of New York v. Withrow, C.A. No. 07-511-LPS,
2008 W1 281029 (D. Del. Jan, 31, 2008). Counsel for U.S. Life was
Carolyn Shelly Hake, Ashby & Geddes, 500 Delaware Avenue,
Wilmington, Delaware 19801, (302) 654-1888. Counsel for Withrow was
Kevin A. Guerke, Seitz, Van Ogtrop & Green, 222 Delaware Avenue,
Wilmington, Delaware 19801, (302) 888-0600. Counsel for Legro was
Seth Andrew Niederman, Fox Rothschild, 919 North Market Street,
Wilmington, Delaware 19801, (302) 654-7444.

e. Provide a list of all cases in which certiorari was requested or granted.

To the hest of my knowledge, a petition for a writ of certiorari has been filed in
only one case [ have handled: Eames v. Nationwide Mutual Insurance Co., C.A:
No. 04-1324-JJF-LPS (D. Del.), No. 08-4125 (3d Cir.), No. 09-89 (U.S. S. Ct.
Jan. 5,2010).

f. Provide a brief summary of and citations for al! of your opinions where your
decisions were reversed by a reviewing court or where your judgment was
affirmed with significant criticism of your substantive or procedural rutings. If
any of the opinions listed were not officially reported, provide copies of the
opinions.

1) Dougherty v. Blize, C.A. No. 07-674-SLR-LPS (D. Del. Oct. 7, 2008)
(unpublished order; copy provided), adopting in part my Report and
Recommendation, 2008 WL 2543430 (D. Del. June 25, 2008). The
district judge adopted only part of my recommendation, finding that
plaintiff’s Fair Labor Standards Act claim was sufficient to survive
dismissal.

2) Sea Star Line, LLC v. Emerald Equip. Leasing, Inc., C.A. No. 05-245-JJF-
LPS, 2008 WL 5272745 (D. Del. Dec. 17, 2008), vacating my order
imposing sanctions, 2008 WL 4107582 (D. Del. Aug. 27, 2008) & 2009
WL 3200657 (D. Del. Oct. 6, 2009), vacating my order regarding
sanctions, 2009 WL 1491401 (D. Del. May 26, 2009). The district judge
vacated my sanctions order against an attomey for discovery violations “in
order to erase any ambiguity” as to whether the attorney had adequate
notice he was subject to sanctions personally. On remand, I reimposed
sanctions to be paid by either the party or its attormey; the district judge
vacated these new sanctions on the basis of an intervening Third Circuit
opinion.
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5)

6)

7
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Symbol Techs., Inc. v. Janam Techs. LLC, C.A. No. 08-340-JJF-LPS, 605
F. Supp. 2d 618 (D. Del. 2009), adopting in part my Report &
Recommendation, 2008 WL 5070462 (D. Del. Dec. 1, 2008). In this
patent infringement action, I recominended constructions of seven
disputed claim terms. The district judge adopted my recommendations on
six of the claim terms.

Collins & Aikman Corp. v. Stockman, C.A. No. 07-265-JJF-LPS, 2009
WL 3153633 (D. Del. Sept. 30, 2009), adopting in part my Report and
Recommendation, 2009 W1. 1530120 (D. Del. May 20, 2009). The
district judge adopted my recommendation on 12 of 13 motions to dismiss
in this securities action against a defunct company; the judge declined to
adopt my recommendation to dismiss the action against the company’s
auditors.

Forest Labs. Inc. v. Cobalt Labs. Inc., C.A. No. 08-21-GMS-LPS
(consolidated), 2009 WL 3010837 (D. Del. Scpt. 21, 2009), adopting in
part my Report and Recommendation, 2009 WL 1916935 (D. Del. July 2,
2009). In this patent infringement action, I recommended constructions of
multiple disputed claim terms. The district judge adopted my
recommendations on all of the claim terms except one.

McKesson Automation, Inc. v. Swisslog ltalia, C.A. No. 06-28-SLR-LPS,
2008 WL 4820506 (D. Del. Nov. 5, 2008), declining to adopt my Report
and Recommendation, 2008 WL 4057306 (D. Del. Aug. 28, 2008). The
district judge did not adopt my recommendation that plaintiff had met its
burden to establish that it owned 100% of the patent rights at issue.

Brookins v. Red Clay Consol. Sch. Dist., C.A. No. 08-11-GMS-LPS, 2009
WL 4730726 (Dec. 11, 2009), declining t0 adopt my Report &
Recommendation, 2009 WL 2160566 (D. Del. Jul. 17,2009). The district
judge found equitable tolling in this employment discrimination case for a
pro se plaintiff who the district judge recognized had missed the statute of
limitations deadline.

g. Provide a description of the number and percentage of your decisions in which
you issued an unpublished opinion and the manner in which those unpublished
opinions are filed and/or stored.

In civil cases, all of the opinions, and any order in which [ say anything I believe
to be of potential interest or importance to parties other than those involved in the
case before me, are made available on the District Court’s websile
(http://www.ded.uscourts.gov/LPSmain htm). Westlaw, LEXIS and publishers of
reporters make decisions independent of me as to whether any of these opinions
are to be published or made available in a database. Any “unpublished” order I
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have issued is available through CM/ECF, which provides public access to the
docket entries of cases in our Court.

h. Provide citations for significant opinions on federal or state constitutional issues,
together with the citation to appellate court rulings on such opinions. If any of the
opinions listed were not officially reported, provide copies of the opinions.

1) Warren v. New Castle County, C.A. No. 07-725-SLR-LPS, 2008 WL
2566847 (D. Del. June 26, 2008).

2) Power Integrations, Inc. v. BCD Semiconductor Corp., C.A. No. 07-633-
JJE-LPS, 2008 WL 3850871 (D. Del. Aug. 12, 2008).

i. Provide citations to all cases in which you sat by designation on a federal court of
appeals, including a brief summary of any opinions you authored, whether
majority, dissenting, or concurring, and any dissenting opinions you joined.

I have not sat by designation on a federal court of appeals.

14. Recusal: If you are or have been a judge, identify the basis by which you have assessed
the necessity or propriety of recusal (If your court employs an "automatic” recusal system
by which you may be recused without your knowledge, please include a general
description of that system.) Provide a list of any cases, motions or matters that have
come before you in which a litigant or party has requested that you recuse yourself due to
an asserted conflict of interest or in which you have recused yourself sua sponte. Identify
each such case, and for each provide the following information:

a. whether your recusal was requested by a motion or other suggestion by a litigant
or a party to the proceeding or by any other person or interested party; or if you
recused yourself sua sponte;

b. a brief description of the asserted conflict of interest or other ground for recusal;
c. the procedure you followed in determining whether or not to recuse yourself;

d. your reason for recusing or declining to recuse yourself, including any action
taken to remove the real, apparent or asserted conflict of interest or to cure any
other ground for recusal.

I screen cases as they are referred to me for any potential conflicts of interest. I will also
soon be using our Court’s automatic recusal system. My practice has been to recuse
myself if I have a close relationship with any of the parties, identified witnesses, or
counsel that would interfere with my neutrality or compromise the appearance of justice.
Early in my tenure, when new cases were being automatically referred to the Magistrate
Judges on the basis of a formula (i.e., without any initial review by a District Judge), at
least two matters in which the University of Delaware (UD) was a party were assigned to
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me. Irecused myself because I had recently finished my term as President of the
University’s Alumni Association (UDAA) and I had close relationships with many of
UD’s senior administrators. I no longer automatically recuse myself in UD cases, but
only in UDAA cases, as there has been a great deal of turnover among UD’s senior
administrators and I do not know most of them.,

Inno case has any party requested my recusal.
15. Public Office, Political Activities and Affiliations:

a. List chronologically any public offices you have held, other than judicial offices,
including the terms of service and whether such positions were elected or
appointed. If appointed, please include the name of the individual who appointed
you. Also, state chronologically any unsuccessful candidacies you have had for
elective office or unsuccessful nominations for appointed office.

I have held no public offices other than judicial office. I have had no
unsuccessful candidacies for elective office and no unsuccessful nominations for
appointed office.

b. List all memberships and offices held in and services rendered, whether
compensated or not, to any political party or election committee. If you have ever
held a position or played arole in a political campaign, identify the particulars of
the campaign, including the candidate, dates of the campaign, your title and
responsibilities.

In 1998, I assisted with a fundraiser for John Dorsey, then a candidate for
Attorney General of Delaware.

In March or April 1992, 1 stood as a candidate in the Oxford, England Democratic
presidential caucus, in hopes that I would be elected a delegate to the Democratic
Party’s Americans Abroad presidential caucus (to be held in Brussels, Belgium I
believe). I pledged to support Bill Clinton. I was named an alternate delegate but
did not attend the Americans Abroad caucus.

In 1988, at the University of Delaware, I was campus co-coordinator for the
Michael Dukakis presidential campaign. In this capacity I helped plan events in
support of the candidate on UD’s Newark campus. I also recruited volunteers,
and participated myself, in leafleting, canvassing, and making phone calls for
Dukakis and other Democratic candidates in Wilmington, Delaware.

16. Legal Career: Answer each part separately.

a. Describe chronologically your law practice and legal experience after graduation
from law school including;
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ifi.

iv,
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whether you served as clerk to a judge, and if so, the name of the judge,
the court and the dates of the period you were a clerk;

I served as a law clerk to the Honorable Walter K. Stapleton, United States
Court of Appeals for the Third Circuit, from 1996 to 1997.

whether you practiced alone, and if so, the addresses and dates;
I have never practiced law alone.

the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature
of your affiliation with each.

1997 to 2001

Skadden, Arps, Slate, Meagher & Flom LLP
One Rodney Square

Wilmington, Delaware 19801

Associate

2002 to 2007

United States Attorney’s Office for the District of Delaware
1007 North Orange Street

Wilmington, Delaware 19801

Assistant United States Attorney

whether you served as a mediator or arbitrator in alternative dispute
resolution proceedings and, if so, a description of the 10 most significant
matters with which you were involved in that capacity.

As a Magistrate Judge, a significant percentage of my time is spent
providing altemative dispute resolution services to parties involved in
cases pending in our Court. At any given time, approximately 100 cases
are pending on my ADR calendar. Through March 15, 2010, I have held
100 mediation conferences.

General descriptions of ten of the most significant matters I have mediated
are provided below:

1 Mediated to settlement a trademark dispute between two financial
services companies with nearly identical names.

2) Mediated to settlement an environmental clean-up action brought
by the United States Environmental Protection Agency for
recovery of millions of dollars expended to clean up the site of a
former rubber house manufacturer.
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3) Mediated to settlement a personal injury action brought on behalf
of minor and his mother who were injured during labor and
delivery in a federal facility.

4) Mediated to settlement a sexual harassment lawsuit brought by
female firefighter against her employer and supervisor.

5 Mediated to settlement a prisoner civil rights action alleging
deprivation of constitutional right to adequate medical treatment.

6) Mediated to settlement an age discrimination action brought by
former partner of major accounting firm.

D Mediated to settlement a patent infringement action involving
dermatological products.

8 Mediated to settlement an automobile accident case arising from a
collision between plaintiff’s car and defendant’s tractor trailer.

N Mediated to settlement a breach of contract action between public
university and private entity it had hired to operate student
residential buildings.

10)  Mediated to settlement a civil rights action brought by person
subjected to warrantless search in her home as result of mistaken
belief by probation officers that a probation violator lived there.

b. Describe:

i. the general character of your law practice and indicate by date when its
character has changed over the years.

1 began my law career (after my clerkship) as a litigation associate in the
Delaware office of Skadden, Arps, Slate, Meagher & Flom LLP. From
1997 through 2001, I practiced primarily in the Delaware state courts,
mostly the Delaware Court of Chancery and Delaware Supreme Court. 1
also worked on securities fraud cases in federal court and helped conduct
an internal corporate investigation of allegations of insider trading. In
January 2002, I became an Assistant United States Attorney for the
District of Delaware. 1 was assigned to both the criminal and civil
divisions. As an AUSA, I was responsible for investigating and
prosecuting a wide variety of felonies (e.g., racketeering; mail, wire, and
health care fraud; narcotics; and firearms offenses). I also handled civil
health care fraud, veterans’ benefits, and Freedom of Information Act
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cases. In August 2007, I was appointed a United States Magistrate Judge
for the District of Delaware.

il. your typical clients and the areas at each period of your legal career, if
any, in which you have specialized.

At Skadden Arps, our typical clients were Fortune 500 corporations or
other business entities or the officers and directors of such entities. As an
AUSA, I represented the United States and its law enforcement agencies
(primarily FBI, DEA, BATF, and HHS).

. Describe the percentage of your practice that has been in litigation and whether

you appeared in court frequently, occasionally, or not at all. If the frequency of
your appearances in court varied, describe such variance, providing dates.

Essentially all of my practice at Skadden Arps and the U.S. Attorney’s Office
consisted of litigation. At Skadden Arps (1997 to 2001), I appeared in court only
occasionally. As an AUSA (2002 to 2007), I appeared in court frequently.

i Indicate the percentage of your practice in:
1. federal courts: 70%
2. state courts of record: 30%
3. other courts:
4. administrative agencies:

ii. Indicate the percentage of your practice in:
1. civil proceedings: 50%
2. criminal proceedings: 50%

. State the number of cases in courts of record, including cases before

administrative law judges, you tried to verdict, judgment or final decision (rather
than settled), indicating whether you were sole counsel, chief counsel, or associate
counsel.

At Skadden Arps (1997 to 2001), I assisted in the trial of two cases to verdict in
the Delaware Court of Chancery. Both were non-jury trials. In one case, I was
second chair. The other case was a 40-plus day trial with a team of approximately
10 attorneys. I was primarily responsible for observing trial proceedings and
writing briefs. At the U.S. Attorney’s Office (2002 to 2007), I tried two cases.
Both were jury trials. In one case, I was the only attorney for the government. In
the other case (a fraud trial which ended in a hung jury) I was second chair.

i. What percentage of these trials were:
1. jury: 50%
2. non-jury: 50%
29
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e. Describe your practice, if any, before the Supreme Court of the United States.
Supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any
oral argument transcripts before the Supreme Court in connection with your
practice.

In 1998, while I was an associate at Skadden Arps, I and two other associates
drafted an amicus curiae brief on behalf of the National Association of Criminal
Defense Lawyers, in support of a petition for a writ of certiorari filed by Lisa
Lambert. See Lambert v. Blackwell, No. 97-8812. Our brief was filed on May
26, 1998. Lambert’s petition for a writ of certiorari was eventually denied on
March 19, 2001. See Lambert v. Blackwell, 532 U.S. 919 (2001).

17. Litigation: Describe the ten (10) most significant litigated matters which you personally
handled, whether or not you were the attorey of record. Give the citations, if the cases
were reported, and the docket number and date if unreported. Give a capsule summary of
the substance of each case. Identify the party or parties whom you represented; describe
in detail the nature of your participation in the litigation and the final disposition of the
case. Also state as to each case: :

a. the date of representation;

b. the name of the court and the name of the judge or judges before whom the case
was litigated; and

c. the individual name, addresses, and telephone numbers of co-counsel and of
principal counsel for each of the other parties.

1. United States v. Faines, No. 05-4006 (3d Cir.).

In 2006 and 2007, as an AUSA, 1 represented the United States in this
appeal from defendant’s bank robbery conviction. I had sole
responsibility for the appeal, including drafting the government’s appellate
brief and making the oral argument in the Court of Appeals. The
defendant argued that his conviction should be reversed because the
District Court limited his attorney’s redirect examination of his expert in
the area of fingerprint methodology and the accuracy of fingerprint
analysis. Following oral argument in January 2007, in February 2007 the
Court of Appeals affirmed the defendant’s conviction and sentence. See
216 Fed. Appx. 227 (3d Cir. Feb. 14, 2007). In an opinion by Chief Judge
Scirica, the Court held that the District Court did not limit the defendant’s
expert’s testimony about matters for which she was qualified and did not
abuse its discretion.

The Third Circuit Panel was composed of Chief Circuit Judge Anthony J.
Scirica, Circuit Judge Julio Fuentes, and Circuit Judge Michael Chagares.
Counsel for Faines was Eleni Kousoulis, Office of Federal Public
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Defender, 715 North King Street, Wilmington, Delaware 19801, (302)
573-6010.

United States v. Gordon, Misc. No. 03-08-MPT (D. Del.), Misc. No. 03-
166-KAJ (D. Del.), Crim. Act. No. 04-63-KAJ (D. Del.), Crim. Act. No.
04-63-JPF (D. Del.), Crim. Act. No. 05-541-JPF (E.D. Pa.), No. 04-1211
(3d Cir.), No. 05-3927 (3d Cir.), No. 06-1556 (3d Cir.), No. 07-1054 (3d
Cir.).

Between 2002 and 2007, I represented the United States in this public
corruption, racketeering, and fraud investigation and prosecution, along
with the U.S. Attorney and (over several years) three other AUSAs. The
grand jury charged three high-ranking officials of the government of New
Castle County, Delaware (““County™). My responsibilities included:
examining witnesses in the grand jury; assisting in the drafting of the 47-
page, 11-count racketeering and fraud indictment; coordinating with
various entities of the U.S. Department of Justice for necessary approvals
and assistance (including the Public Integrity Section; Organized Crime
and Racketeering Section; Criminal Appeals; Office of Enforcement
Operations; and the Office of the Solicitor General); second-chairing the
one trial in the matter and assisting with outlining and preparing for the
anticipated multi-week second trial; briefing and arguing approximately
40 motions; briefing and arguing appeals (the case reached the Third
Circuit four times); and participating in plea negotiations.

There was extensive litigation at every point in the case, almost all of
which I was heavily involved with and much of which I handled
personally. Some of the opinions issued in the case are: In re Search
Warrant, Civ. Act. No. 03-008-MPT, 2003 WL 22095662 (D. Del. Sept.
9, 2003) (denying defendant’s motion for return of property seized during
execution of search warrant); United States v. Gordon, 334 F. Supp. 2d
581 (D. Del. 2004) (disqualifying defense attorney due to conflict of
interest); United States v. Gordon, No. 05-3927, 183 Fed. Appx. 202 (3d
Cir. June 8, 2006) (reversing district court’s dismissal of portion of
indictment); and United States v. Gordon, 2007 WL 1437692 (E.D. Pa.
May 15, 2007) (denying defense motion for leave to serve subpoenas on
White House Counsel and Attorney General).

In June 2007, Freebery pled guilty to felony Making a False Statement to a
Bank, a violation of 18 U.S.C. § 1014; Gordon pled guilty to two
misdemeanors of Willful Failure to Keep and Supply Information,
violations of 26 U.S.C. § 7203; and Smith pled guilty to misdemeanor
Tampering with a Witness, a violation of 18 U.S.C. § 1512(d)(2). In
September 2007, all three defendants were sentenced to probation.
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The Third Circuit Panels included Circuit Judge Mary Trump Barry,
Circuit Judge Michael Fisher, Senior Circuit Judge Morton Greenberg,
Circuit Judge Theodore A. McKee, Senior Circuit Judge Leonard I. Garth,
Senior District Judge John C. Lifland (D.N.J., by designation), Circuit
Judge Julio Fuentes, Circuit Judge D. Brooks Smith, and Circuit Judge
John R. Gibson (8th Cir., by designation). The judges in District Courts
were Senjor District Judge John P. Fullam, Jr. (E.D. Pa.), then-District
Judge Kent A, Jordan (D. Del.), and Magistrate Judge Mary Pat Thynge
(D. Del.). Counsel for Gordon was Ronald H. Levine, Post & Schell, Four
Penn Center, 1600 John F. Kennedy Boulevard, Philadelphia,
Pennsylvania 19103, (215) 587-1071. Counsel for Freebery were William
W. Taylor, III & Elizabeth G. Taylor, Zuckerman Spaeder, 1800 M Street,
NW, Suite 1000, Washington, DC 20036, (202) 778-1800. Counsel for
Smith was Joseph A. Hurley, 1215 King Street, Wilmington, Delaware
19801, (302) 658-8980. My co-counsel were Colm F. Connolly, Morgan

- Lewis, 1701 Market Street, Philadelphia, Pennsylvania 19103, (215) 963-

4841; Ferris W. Wharton, Office of the Public Defender, Carvel State
Office Building, 820 North French Street, 3rd Floor, Wilmington,
Delaware 19801, (302) 577-5200; and David L. Hall & Christopher J.
Burke, U.S. Attorney’s Office, District of Delaware, 1007 North Orange
Street, Wilmington, Delaware 19801, (302) 573-6277.

United States. v. Lee, 315 F.3d 206 (3d Cir. 2003).

Defendant had pled guilty to travel for purposes of having sex with a
minor, transportation and possession of child pomography, and enticing a
minor by a computer to engage in sex. He appealed from the portion of
his sentence requiring that, during his term of supervised release following
incarceration, he submit to random polygraph examinations. In 2002 and
2003, I represented the government, drafting the government’s brief and
doing the oral argument. In January 2003, the Court of Appeals issued an
opinion permitting the random polygraph release condition, rejecting
defendant’s contention that the condition violated his Fifth Amendment
right to be free from self-incrimination.

The Third Circuit Panel was composed of Circuit Judge Jane R. Roth,
Senior Circuit Judge Morton I. Greenberg, and Senior District Judge
Robert J. Ward (S.D.N.Y., by designation). Counsel for Lee was
Christopher S. Koyste, 800 North King Street, Wilmington, Delaware
19801, (302) 419-6529. My co-counsel was Edmond Falgowski, U.S.
Attorney’s Office, District of Delaware, 1007 North Orange Street,
Wilmington, Delaware 19801, (302) 573-6277.
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United States v. Watson, Crim. Act. No. 02-63-GMS-2 (D. Del.).

In 2002 and 2003, I was sole counsel for the United States in this criminal
prosecution. I presented the indictment to the grand jury against two
brothers charged with being felons in possession of firearms. After one
defendant pled guilty, the other chose to go to trial, which took place in
July 2003. The jury acquitted the second defendant.

The District Judge was Gregory M. Sleet. Counsel for E. Watson was Jan
A.T. van Amerongen, Jr., Jan A.T. van Amerongen LLC, 1225 King
Street, Suite 301, Wilmington, Delaware 19801, (302) 656-8007.

United States v. Hubbard, Crim. Act. No. 03-04-KAJ (D. Del.).

In 2003, I represented the United States in this criminal prosecution,
beginning with the investigation and indictment of the defendant on a
charge of being a felon in possession of a firearm, a violation of 18 U.S.C.
§ 922(g)(1). During an administrative search of his residence, state
officers found a firearm under the defendant’s mattress. After reading the
defendant his rights (as set out in Miranda v. Arizona, 384 U.S. 436
(1966)), the defendant explained how he had acquired the firearm. I
handled the subsequent suppression hearing, after which the Court denied
defendant’s motion. See United States v. Hubbard, 269 F. Supp.2d 474
(D. Del. 2003). The defendant later pled guilty. See United States v.
Hubbard, 2006 WL 3511381 (D. Del. Dec. 6, 2006).

The District Judge was Kent A. Jordan. Counsel for Hubbard was Penny
Marshall, Former Federal Public Defender, District of Delaware, (302)
283-0521.

United States v. Behmanshah, No. 00-3556 (3d Cir.).

The defendant had been convicted at trial of health care fraud, mail fraud,
and money laundering. It had been a complex trial and, in her appeal, she
raised approximately one dozen issues challenging her conviction and
sentence. The AUSA who had tried the case had since left the office, so [
was asked to handle the appeal and, in 2002, I did so. I wrote the
government’s brief and did the oral argument. In a per curiam opinion,
the Court of Appeals affirmed defendant’s conviction and sentence in all
respects. See 49 Fed. Appx. 372 (Oct. 1, 2002).

The Third Circuit Panel was composed of Circuit Judge Theodore A.
McKee, Circuit Judge Joseph F. Weis, Jr., and Circuit Judge John M.
Duhe, Jr. (4th Cir., by designation). Counsel for Behmanshah was
Kimberly Homan, 20 Park Plaza, Boston, Massachusetts 02116, (617)
227-8616.
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In re Emerging Commc ’ns, Inc. Shareholders Litig., Del. Ch. No. 16415.

I was the senior associate on this appraisal and fiduciary duty action from
its inception, in 1999, until I left Skadden Arps at the end of 2001. Our
client was Greenlight Capital, a former minority shareholder of Emerging
Communications, Inc. In 1998, Emerging was acquired by its former-
controlling shareholder. Greenlight dissented from the merger, rejecting
the deal price of $10.25 per share, even though Emerging’s stock had
never traded at more than $10 per share on the stock market. Greenlight
also eventually filed a complaint alleging that the controlling shareholder
and Emerging’s other directors had breached their fiduciary duties in
connection with approving the transaction with the controlling
shareholder. My responsibilities included drafting the appraisal petition
and the complaint; taking and defending depositions; arguing a motion to
compel; drafting pre-trial and post-trial briefs; and serving as second-chair
during the two-week trial. The Court appraised the fair value of Emerging
as being $38.05 per share and found that a majority of the Emerging board
had breached its fiduciary duties in connection with the transaction. See
2004 WL 1305745 (Del. Ch. Ct. June 4, 2004).

Then-Vice Chancellor Jack B. Jacobs presided in the Delaware Court of
Chancery. Counsel for Emerging were Thomas A. Beck & Raymond J.
DiCamillo, Richards, Layton & Finger, One Rodney Square, Wilmington,
Delaware 19801, (302) 651-7700. Counsel for the Board Defendants were
David C. McBride, Young Conaway Stargatt & Taylor, 1000 West Street,
Wilmington, Delaware 19801, (302) 571-6639 & Kevin C. Logue, Paul,
Hastings, Janofsky & Walker, Park Avenue Tower, 75 East 55th Street,
New York, New York 10022, (212) 318-6039. Counsel for the
Shareholder Class was Norman M. Monhait, Rosenthal, Monbhait &
Goddess, 919 Market Street, Suite 1401, Wilmington, Delaware 19801,
(302) 656-4433. My co-counsel was Thomas J. Allingham II, Skadden
Arps Slate Meagher & Flom, One Rodney Square, Wilmington, Delaware
19801, (302) 573-3070.

Cantor Fitzgerald Inc. v. Lutnick, 99-CIV-4008 LAP (S.D.N.Y.), No. 01-
7291 (2d Cir.).

Between 2000 and 2002, T was one of two or three associates who helped
draft the briefs in this diversity action against our clients, who were
partners of Cantor Fitzgerald Limited Partnership (“CFLP”), and were
alleged to have breached their fiduciary duties by authorizing the CFLP
partnership agreement to be amended to preclude competition by the
plaintiff, Cantor Fitzgerald, Inc. (“CFI”), which was CFLP’s former
general managing partner. (A related case, in which I was also involved,
was pending in the Delaware courts. See below.) The United States
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District Court for the Southern District of New York granted our clients’
motion to dismiss based on statute of limitations. See 2001 WL 111200
(S.D.N.Y. Feb. 8, 2001). After CFI appealed, I helped draft our clients’
appellate brief. In December 2002, the Court of Appeals affirmed the
District Court’s dismissal of the case. See 313 F.3d 704 (2d Cir. 2002).

The Second Circuit Panel was composed of Chief Circuit Judge John W.
Walker, Jr., Circuit Judge Dennis Jacobs, and Circuit Judge Robert D.
Sack. The District Judge was Loretta A. Preska. Counsel for CFI were
Barry I. Slotnick, Buchanan Ingersoll & Rooney, 620 Eighth Avenue, 23rd
Floor, New York, New York 10018, (212) 440-4444 & Michael Shapiro,
Carter Ledyard & Milburn, 2 Wall Street, New York, New York 10005,
(212) 238-8676. My co-counsel were Karen L. Valihura & Jennifer C.
Voss, Skadden Arps Slate Meagher & Flom, One Rodney Square,
Wilmington, Delaware 19801, (302) 651-3000.

Cantor Fitzgerald, L.P. v. Cantor, Del. Ch, No. 16297.

1 was one of a team of associates and partners that worked on this case
from 1998 through 2001. Our client, Cantor Fitzgerald LP (“CFLP”),
sued several of its partners for breaching the CFLP partnership agreement
by competing with CFLP in its core business of brokering government
bonds. Among other things, I assisted with researching and writing
preliminary injunction, summary judgment, and post-trial briefs; helped
prepare more senior attorneys for depositions and attended depositions;
and worked on the massive discovery that was sought and produced.
Following an approximately forty-day trial, the Court ruled in favor of our
client, finding that CFLP had proven “an egregious breach of the
partnership agreement” and was entitled to declaratory relief and
attorney’s fees. See 2000 WL 307370 (Del. Ch. Mar, 13, 2000).

Then-Vice Chancellor Myron T. Steele presided in the Delaware Court of
Chancery. Counsel for Cantor were Stephen E. Jenkins & Richard 1.G.
Jones, Jr., Ashby & Geddes, 500 Delaware Avenue, Wilmington,
Delaware 19801, (302) 654-1888; Barry L. Slotnick, Buchanan Ingersoll &
Rooney, 620 Eighth Avenue, 23rd Floor, New York, New York 10018,
(212) 440-4444; and Michael Shapiro, Carter Ledyard & Milburm, 2 Wall
Street, New York, New York 10005, (212) 238-8676. My-counsel were
Rodman Ward, Jr., Thomas J. Allingham II, and Karen L. Valihura,
Skadden Arps Slate Meagher & Flom, One Rodney Square, Wilmington,
Delaware 19801, (302) 651-3000.

Cede & Co. v. Technicolor, Inc., Del. Ch. No. 7129.

From approximately late 1998 to late 2001, I was the sole associate on this
long-running appraisal and breach of fiduciary duty case. The case had
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begun in 1983. By the time of my involvement, there already had been a
47-day trial and three appeals to the Delaware Supreme Court. My
responsibilities included helping write briefs that argued a new trial was
not necessary, a position with which the Court of Chancery agreed. See
Cede & Co. v. Technicolor, Inc., 1999 WL 65042 (Del. Ch. Jan. 29, 1999).
Following another appeal — in which I helped write the briefs — the
Delaware Supreme Court disagreed, and remanded the case with
directions that the Court of Chancery conduct a new trial. See Cede & Co.
v. Technicolor, Inc., 758 A.2d 485 (Del. 2000). Thereafter, until the time 1
left Skadden Arps at the end of 2001, I assisted with various matters,
including successfully opposing the plaintiff’s request that the Court of
Chancery certify yet another interlocutory appeal to the Delaware
Supreme Court. See Cede & Co. v. Technicolor, Inc., 2001 WL 515106
(Del. Ch. May 7,2001). I was not involved in the new trial or the
subsequent appeal. See Cede & Co. v. Technicolor, Inc., 884 A.2d 26
(Del. 2005).

The Delaware Supreme Court Panel was composed of Justice Joseph T.
Walsh, Justice Randy J. Holland, and Retired Justice Maurice A. Hartnett,
111 Chancellor William B. Chandler, III, presided in the Delaware Court
of Chancery. Counsel for Cede & Co. were Robert K. Payson & Arthur L.
Dent, Potter Anderson & Corroon, 1313 North Market Street, Hercules
Plaza, Wilmington, Delaware 19801, (302) 984-6000 and Gary J.
Greenberg, 12 West 57th Street, New York, New York 10019, (212) 246-
1222, My co-counsel was Thomas J. Allingham II, Skadden Arps Slate
Meagher & Flom, One Rodney Square, Wilmington, Delaware 19801,
(302) 651-3070.

18. Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that did not
involve litigation. Describe fully the nature of your participation in these activities. List
any client(s) or organization(s) for whom you performed lobbying activities and describe
the lobbying activities you performed on behalf of such client(s) or organizations(s).
(Note: As to any facts requested in this question, please omit any information protected
by the attorney-client privilege.)

While an associate at Skadden Arps and as an Assistant United States Attorney, I worked
almost exclusively on litigation.

As an associate at Skadden Arps, I was given substantial responsibility in representing a
publicly-traded company and many of its employees and former employees in connection
with a confidential SEC investigation of insider trading. I prepared approximately two
dozen witnesses for SEC depositions and defended those depositions. Among my
witnesses were the company’s former CEQ and CFO, other senior and mid-level officers,
and executive assistants.
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As part of a celebration that was held in February 2010 in honor of Third Circuit Judge
Walter K. Stapleton’s forty years on the federal bench, I helped produce a video entitled,
“The Jury Is In: A Tribute to the Honorable Walter K. Stapleton.” My primary role was
to conduct interviews with approximately thirty of Judge Stapleton’s current and former
colleagues, former law clerks, and family and friends.

Teaching: What courses have you taught? For each course, state the title, the institution
at which you taught the course, the years in which you taught the course, and describe
briefly the subject matter of the course and the major topics taught. If you have a
syllabus of each course, provide four (4) copies to the committee.

In the fall semesters of 1998 and 1999, I taught “Constitutional Law I”” to upper-level
undergraduates at the University of Delaware. The course focused on separation of
powers and federalism.

Deferred Income/ Future Benefits: List the sources, amounts and dates of all
anticipated receipts from deferred income arrangements, stock, options, uncompleted
contracts and other future benefits which you expect to derive from previous business
relationships, professional services, firm memberships, former employers, clients or
customers. Describe the arrangements you have made to be compensated in the future
for any financial or business interest.

None.
Outside Commitments During Court Service: Do you have any plans, commitments,
or agreements to pursue outside employment, with or without compensation, during your

service with the court? If so, explain.

1 have no plans, commitments, or agreements to pursue outside employment, with or
without compensation, during my service with the court.

Sources of Income: List sources and amounts of all income received during the calendar
year preceding your nomination and for the current calendar year, including all salaries,
fees, dividends, interest, gifts, rents, royalties, licensing fees, honoraria, and other items
exceeding $500 or more (if you prefer to do so, copies of the financial disclosure report,
required by the Ethics in Government Act of 1978, may be substituted here).

See attached Financial Disclosure Report.

Statement of Net Worth: Please complete the attached financial net worth statement in
detail (add schedules as called for).

See attached Net Worth Statement,
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24. Potential Conflicts of Interest:

a. Identify the family members or other persons, parties, categories of litigation, and
financial arrangements that are likely to present potential conflicts-of-interest
when you first assume the position to which you have been nominated. Explain
how you would address any such conflict if it were to arise.

If confirmed, I would continue to follow the relevant statutory provisions and
canons governing recusal, as I have while serving as a United States Magistrate
Judge. Ialso would continue to automatically recuse myself in any cases
involving the University of Delaware Alumni Association, so long as I sit on its
board of directors. Ido not foresee other likely potential conflicts-of-interest.

b. Explain how you will resolve any potential conflict of interest, including the
procedure you will follow in determining these areas of concern.

If confirmed, I will continue to handle all matters involving actual or potential
conflicts of interest through the careful and diligent application of Canon 3 of the
Code of Conduct for United States Judges as well as other relevant Canons and
statutory provisions, including 28 U.S.C. §§ 144 and 455.

25. Pro Bono Work: An ethical consideration under Canon 2 of the American Bar
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of
professional prominence or professional workload, to find some time to participate in
serving the disadvantaged.” Describe what you have done to fulfill these responsibilities,
listing specific instances and the amount of time devoted to each.

At Yale Law School, I participated in the Prison Legal Services Clinic, and served as a
Supervising Student during my second semester in the Clinic. In this capacity, I provided
pro bono representation to a federal inmate in connection with a parole hearing and state
inmates in their efforts to obtain necessary medical treatment.

As a summer associate at Shea & Gardner, I provided pro bono representation to an
individual who was appealing an administrative decision to deny his application for
Social Security Disability Insurance benefits.

As an associate in private practice, 1 devoted more than 200 hours to helping research and
draft an amicus curiae brief in support of a petition for writ of certiorari in the Supreme
Court of the United States, on behalf of the National Association of Criminal Defense
Lawyers. I provided additional pro bono assistance to an organization seeking to
establish a charter school in Delaware. I also served on the District of Delaware’s
Criminal Justice Act Pancl as an associate member to a more senior member of the firm,
making me eligible to assist with the defense of indigent federal criminal defendants. I
recall receiving only one case assignment in this capacity.
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I also have been a volunteer for law-related education activities, including serving as a
judge ot juror for the Delaware and (when Delaware hosted it) National High School
Mock Trial Competitions, serving as a judge for a trial advocacy course at Widener
University Law School, helping judge students participating in Widener University Law
School’s Ruby Vale Moot Court Competition, judging a mock trial competition at
Temple Law School, and speaking to high school students as part of the Delaware State
Bar Association’s Law Day activities.

26. Selection Process:

a. Please describe your experience in the entire judicial selection process, from
beginning to end (including the circumstances which led to your nomination and
the interviews in which you participated). Is there a selection commission in your
jurisdiction to recommend candidates for nomination to the federal courts? If so,
pleasc include that process in your description, as well as whether the commission
recommended your nomination. List the dates of all interviews or
communications you had with the White House staff or the Justice Department
regarding this nomination. Do not include any contacts with Federal Bureau of
Investigation personne!l concerning your nomination.

There is no selection commission in my jurisdiction to recommend candidates for
nomination to the federal courts. Knowing that there was a vacancy on our
District Court, on January 29, 2009, I sent my resume to the Office of the Vice
President, expressing my interest in being considered for the position. On
February 15, 2009, The News Journal reported that Senator Thomas R. Carper
was soliciting applications from individuals interested in being considered for the
judicial vacancy. Inresponse, on February 25, 2009, I submitted my materials to
Senator Carper’s office. Ihave had intermittent contact with Senator Carper’s
office since that time.” On March 12, 2009, I was interviewed by a senior member
of Senator Carper’s staff. On April 20, 2009, I was interviewed by Senator
Carper. On April 24, 2009, Senator Carper informed me that he was submitting
my name and two others to the White House for consideration for a possible
nomination. On November 25, 2009, I was contacted by the United States
Department of Justice Office of Legal Policy. Since then I have been in contact
with pre-nomination officials at the Department of Justice. On February 2, 2010,
I was interviewed at the Department of Justice by attorneys from the Department
and from the Office of White House Counsel. On March 17, 2010, the President
submitted my nomination to the Senate.

b. Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any currently pending or specific case, legal issue or question
in a manner that could reasonably be interpreted as seeking any express or
implied assurances concerning your position on sueh case, issue, or question? If
so, explain fully.

No.
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A0 10 FINANCIAL DISCLOSURE REPORT R;PO'* RZ"“"" /‘:’c' "’;fg’%ﬂ
| Rew. 12008 NOMINATION FILING (5 US.C.app. §8 104-111)
1. Person Reporting (last name, first, middlc initial) 2. Court or Organization 3. Date of Report
Siatk, Leonard P. District of Delaware 3/16/2010
4. Tide (Article 1] judges indicaic active ot schior stawus; 5a, Repart Type (cheek appropriatc type) 6. Reporting Perlod
magistrate judges indicate full- or part-fime)
Nomination, Date 3/17/2040 1/01/2009
District Judge-Nominee Initial Annusl Finat to
l O ] 287010
5b. D Amended Report
7. Chambers or Office Address 8, On the basis of the informotion contained in this Report and any
modificetions pertalning theret, it is, in ry opiaton, in complinace
844 King Street with applicuble Jaws and regulstions.
Lockbox 26
Wikmington, DE 19801
Reviewiog Officer Dare,
IMPORTANT NOTES: The instructions accompanying this form must be followed. Complete all parts,
checking the NONE box for each part where you have no reportable information, Sign on last page.

L. POSYTIONS. (Reportimg insividual onlp; sce pp. 913 of filing Inscruchions)

D NONE (Ne reportable positions.)

POSITION NAME OF ORGANIZATION/ENTITY
1. Direclor University of Delaware Alumni Association
2
3.
4,
5.

Y. AGREEMENTS. (geporing individuat onty: sve ppn F-A5 of fling insersctlons)
NONE (No reportable agreements.)

DATE PARTIES AND TERMS
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Dete of Heport

FINANCIAL DISCLOSURE REPORT Name of Person Reporting
Page2 of 6 Stark, Leonard P. V62010

III. NON-INVESTMENT INCOME. (Reporsing brdisiduat and spoase; soz pp. 17-24 of filing instructione.}
A. Filer's Non-Investment Income
D NONE (No reporiable non-invesiment income.)

DATE SQURCE AND TYPE INCOME

{yours, not spouse's}

Lo Net rental income (former primary residence)} $1,750.00

B. Spouse’s Non-Investment InCOMe - ifpou ware murried during any portion of the reporting year, complete this section.
{Dollar amount not required except for hanororia.}

D NONE (No reportable non-investment income.)

DATE SOURCE AND TYPE
1.2009 Seif-empioyed, garden designer
22010 Net renlai income {former primary residence}

IV. REIMBURSEMENTS — punsp Iodging, food,

(I Nuddes those o spouse und dependyrt children; see pp. 25-27 of fling tosructions.)

D NONE (No reportable reimbursements.}
SOURCE DATES LOCATION "URPOSE ITEMS PAID OR PROVIDED

1. Exempt

VerDate Nov 24 2008  08:06 Jul 27, 2011 Jkt 066693 PO 00000 Frm 00100 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\66693.TXT SJUD1 PsN: CMORC

66693.082



91

Dote of Report

FINANCIAL DISCLOSURE REPORT Name of Person Reporting
Page 3 of 6 Stark,Lesnard P, 316/2010

V. GIETS. (nctudes those to sponse and dependent children see pp. 28-31 of filimg instructions,)
[:] NONE (No reportable gifis.}
SQURCE DESCRIPTION YALUE

1. Exempt

V1. LIABILITIES, (functudes those of spowse vnd dependent children; see pp. 33:33 of fiing instractions.)

[C] NONE (No reporiable liabilities.)

CREDITOR DESCRIPTION VALUE CODE
1. Chase Marhattan Mortgage on former pomary residence fater used as rental property in Wi M
{mington, DE
2.TD Bank HELQC on fonmer primary residence later used as rental property in Wi L

Imington, DE (Pt. VI, line 13)
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FINANCIAL DISCLOSURE REPORT Name of Fersan Reporting

Page 4 of 6

Stark, Leonard P.

Date of Report

371672010

VIL INVESTMENTS and TRUSTS - iscome, vatue, tramsavtions (Inctudes shose of sposse and dependent chitdren; see pp. 34-50 of fiing instrucrions)

I:] NONE (No reportable income, assets, or transactions.}

: i e ; 5 o o
H Description of Assets Incorac during Gross vatuc at cnd of Transections during reporting period
. {inchuding trust assots) roponting period reporting period
o [E3] w e 1) @ 1o ] @ 5y
Place "(X)" nfter cach assct -Amount | Typeieg. | Vabe | Vaiuc Type (e Datc | Vale | Gain | Tdentity of
exempt from prior disclosure cqCodel | giv wat, | Code2 | Mothad buy, sell, Month- ; Code2 | Codel } buyersciter
3 (A1) orint) (-F) . Code3 demption) Day -9 | (AH) ’ {ifprivate
; {Q-W) H transaction)
1. Wilmington Savings Fund Society A fnterest K T Exempt
2. Amcriprise/Wachovia Marisco Growth Fund] A Dividend I T
! 3. Amcriprisc'Wachovia RVST Equity Index FI A Dividend J T
und 1
4,  Vanguard Margart Growth Fund A Dividend I T
5. Fidelity Investiments DE Portfolio 2024 (in None K T
dex)
6. Fidelity Investments Fidelity Asset Manager] A Dividend 1 T
0% )
7. Fidelity Iovestments Fidelity Asset Manager] A Dividend 3 T
50%
8. Fidelity Investments DE Portfolio 2015 None L T
9. - Fidelity fnvestments DE Portfolio 2018 None L T
10, Fidelity Invesiments Spartan 500 fndex lnv A Dividend 1 T
estor Class
13.  Fidelity Investments Fidelity Freedom 2030 A Dividend 3 T
12, Fidelity investments Fidelity Cash Reserves | A interest J T
11, Rental Prop. (former primary residence), W c Rent
itmingon, DE
4. ING Direct anline savings account A Interest ) T
15
16,
i7.
1. tooome Gain Condext A5 000w ez B =51,001 - 52,500 € 52,501 - $5,000 D-$5,50} - 515,000 E=515,001 - 550,000
{50 Colorums 1 gmd DY) F 450001 - $100,000 G ~5109,001 - 51,000,000 H{ ~51,000,001 - 53,000,000 112 =Mivre than 55,009,000
2. Vatue Codes #=515,000 o fey K =313,001 - $50,000 L =350,001 - 5100,000 M -5100,00] - 5230,000

{See Cahonms C aod D3}

3, Value Mathod Codes
fSe< Colom €2)

W ~5250,001 - S300,000
P3=523,060,00) - 330,000,600
Q=Appreal

U =Bk Yalue

0 3300,001 . 51,000,000

PL~51,000,001 - 55,000,000

P4 eMore than $50,000,000
R =Cust (Real Estase Ordy) S =Asseyment
¥ =Other W —Estimated

P2-55,500,001 - 525,000,008

T =Cosh Market
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Date of Repart

FINANCIAL DISCLOSURE REPORT Nam of Person Reporitag
Page 5 of 6 Stark, Leonard P. 62010

VIIL. ADDITIONAL INFORMATION OR EXPLANATIONS. (rnicate pars of Report

Part HI A. Non-reportable non-investment income was earmed during the reporting period {satary from U.S. government for services as a U.S. Magistrate Judge).

Part VIf Line 13; The tental propesty {our former residence in Wilmington, DE) was no jonger rented after March 31, 2009, It was then soid on August 1, 2009,

Mame of Person Reporting Date of Report

FINANCIAL DISCLOSURE REPORT
Page 6 of 6

Stark, Leonard P, 31612010

{X. CERTIFICATION.

1 certily that aii information given above (Including information pertaining to my spouse and minor or dependent children, if amy} is
accurate, rue, and complete to the best of my knowledge and beliel, and that any information not reported was withheld because it met applicable statutory

permitting

P
aria and the acceptance of gifts which have been reported are in

§ Further certify that earned income from oulside employment and honor:
and Judlkcial Conlerence regulations.

compllance with the provisions of 5 U.S.C. opp. §501 o1, seq., 5 US.C. § 7353,

Lt

NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY BE SUBJECT TO CIVIL
AND CRIMINAL SANCTIONS (5 US.C. app. § 104}

FILING INSTRUCTIONS
Mail signed original and 3 additional copies to:

Comnmittee on Financial Disclosure
Administrative Office of the United States Courts
Suitc 2-301

One Columbus Circle, N.E.

Washington, D.C. 20544
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FINANCIAL STATEMENT Leonard Stark

NET WORTH

Provide a complete, current financial net worth statement which itemizes in detail alf assets (including bank
accounts, Teal estate, securities, trusts, investments, and other financial holdings) all Kabilities (including debts,
mortgages, loans, and other financial obligations) of yourself, your spouse, and other immediate members of your

household.
ASSETS LIABILITIES

Cash on hand and in banks 40 | 000 | Notes payable to banks-secured
U.S. Government securities-add schedule Notes payable to banks-unsecured
Listed securities-add schedule Notes payable to relatives
Unlisted securities--add schedule Notes payahle to others
Accounts and notes receivable: Accounts and bilis due 8 | 000

Due from relatives and friends Unpaid income tax

Due from others Other unpaid income and interest

Doubtful ?;.ae‘d?]'?te mortgages payabie-add 484 | 000
Real estate owned-add schedute 612 | 500 | Chattel mortgages and other liens payable
Real estate mortgages receivable Other debts-itemize:

| Autos and other personal property 45 + 000 Orthodontist 41000
‘ Cash value-life insurance
Other assets itemize: 119 | 486
Vanguard Mutual Funds 31 448
Fidelity IRAs 32 | 527
Fidelity 529 College Savings Accounts 176 | 548 | Total liabilities 496 i 000
Ameriprise 401K 31 | 375 | Net Worth 564 | 884
Total Assets 1] 060 | 884 | Total Habilities and net worth 11 060 884
CONTINGENT LIABILITIES GENERAL INFORMATION

As endorser, comaker or guarantor Are any assets pledged? (Add schedule) No
On leases or contracts ::‘;eio);.(;l’; defendant in any suits or legal No
Legal Claims Have you cver taken bankruptey? No
Provision for Federal Income Tax
Other special debt
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FINANCIAL STATEMENT
NET WORTH SCHEDULES
Other Assets
Thrift Savings Plan $119,486

Real Estate Owned
Personal residence $612,500

Real Estate Mortgages Payable

Personal residence — first mortgage $411,000
Home equity line of credit 73,000
Total Real Estate Mortgages Payable $484,000
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Senator KAUFMAN. And again, thank your family for allowing
you to embark on this adventure. I tell you, you are honored by
having Judge Sleet and Professor Soles here with you two folks
who are among the most respected in Delaware. So it’s an honor
for you to have them here and it’s an honor for us that they are
here.

What I’d like to do is just ask some questions. Senator Sessions
is on his way, he should be here in a few minutes, but I'm just
going to start and proceed. What I'd like to do is just ask a series
of questions to both of you. We'll start with Mr. Lohier.

Could you briefly describe your judicial philosophy?

Mr. LoHIER. Yes, Senator. If I am fortunate enough to be con-
firmed as a Circuit Court Judge, my judicial philosophy would be
very straightforward. That is that I would apply the law either Su-
preme Court precedent, binding Supreme Court precedent or bind-
ing Second Circuit Court precedent or the plain text of a statute.

I would apply that law to the facts in the record of the case and
I would do so objectively, impartially and with an open mind.

Senator KAUFMAN. Thank you. Judge Stark.

Judge STARK. Yes, Senator. As a magistrate judge now and if for-
tunate enough to be confirmed as a District Court judge, my ap-
proach is to carefully apply the precedent of the Supreme Court
and the Court of Appeals to the facts of the case as they appear
before me.

Senator KAUFMAN. Mr. Lohier, you have spent 13 years as a Fed-
eral prosecutor. Can you kind of lay out what it is you learned in
that that would be helpful to be on the bench?

Mr. LOHIER. I've learned a tremendous amount, Senator. First
and foremost, as a prosecutor in the Southern District of New
York, I had the great privilege of writing briefs and submitting
briefs, as well as arguing orally before the Second Circuit Court of
Appeals which is always a formidable experience.

In addition, I learned what it takes to create a record below the
District level, what goes into a record and what the potential pit-
falls and appealable issues below may be.

In addition to that, as a supervisor I was blessed. I was blessed
to supervise some of the most outstanding, in my view, prosecutors
in the country on very difficult cases, some of which you men-
tioned.

In the course of my supervision of those fine, fine, prosecutors,
I had the opportunity to review decisions, to grapple with incred-
ibly complex legal scenarios and legal issues, as well as a very wide
array of facts, very complex facts both on the financial fraud front
as well as the narcotics front.

As a result of that, I have had a wide range of experience that
I think will serve me well.

Senator KAUFMAN. Thank you. Judge Stark, you worked as a ju-
dicial law clerk, private practice and a prosecutor. What did you
ICearn 9from that that you think will help you be on the District

ourt?

Judge STARK. Thank you, Senator. I have had the opportunity to
work with a number of truly phenomenal attorneys, both as a liti-
gator in private practice and as an AUSA. I have had the oppor-
tunity to try cases, civil and criminal, in both state and Federal
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court and I think through all that experience I have learned just
both how difficult but how important it is to put together a case,
to put together a record to vigorously represent your client’s inter-
est and to pursue justice.

I have found all of that to be helpful as a magistrate judge and
I'm sure I would continue to find that helpful as well if I'm fortu-
nate enough to be confirmed.

Senator KAUFMAN. Both of you have been prosecutors. Can you
just spend a few minutes and talk about what you've learned as
prosecutors and what you think of the effect of deterrents for white
collar crime?

Mr. Lohier.

Mr. LoHIER. With respect to white collar crime, Senator, and I
know that you have worked incredibly hard in this area. I believe
that the fight against financial fraud and the fight against finan-
cial crimes is a critical fight that our Nation faces.

Certainly as a judge, I will abide by the Supreme Court prece-
dent and abide by and comply with any Second Circuit Court prece-
dent in the area of financial crimes, but it means a lot to me and
I have learned how critical that fight is to the integrity of our mar-
kets.

Senator KAUFMAN. Judge Stark.

Judge STARK. And I would certainly echo what Mr. Lohier has
said. From my experience as a prosecutor, I believe prosecuting
white collar offenses is just as important as prosecuting other types
of offenses. There certainly is a deterrent effect from prosecutions,
and that’s very important.

Senator KAUFMAN. And how much of it do you think is stiffer
sentences or surety of longer prison sentences? I mean, is there any
one thing that you think really is more helpful than another as a
deterrent?

Mr. LoHIER. I think stiffer sentences do have a deterrent effect,
Senator. I also think that the regulation in place that is in place
to make sure that the defendants know what the line is are critical,
and those bright line rules that we have in place are also critical
to combat financial crime.

Senator KAUFMAN. Great. I want to thank you both for this hear-
ing. Judge Sessions is held up in his meeting, so what I would like
to do is thank you both for being here today, congratulate you on
your nominations. I think it is easy to see that you are both truly
qualified and we are grateful, as I said before, grateful to you but
even more grateful to your spouses and friends and family that you
answered the Federal services call and are willing to serve in the
positions that you have.

I wish you the very best of luck. I have no doubt you're going to
have wonderful careers and I’'m looking forward to seeing you con-
firmed out of the Senate and onto your posts. So with that, I'll ad-
journ.

I'd like to keep the record open in case anyone has anything to
add until noon tomorrow. We stand in recess.

[Whereupon, at 3:30 p.m., the Committee was adjourned.]

[Questions and answers and submissions follow.
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QUESTIONS AND ANSWERS
Responses of Raymond Joseph Lohier, Jr.
Nominee to be United States Circuit Judge for the Second Circuit
to the Written Questions of Senator Tom Coburn, M.D.

Some people refer to the Constitution as a “living” document that is constantly
evolving as society interprets it. Do you agree with this perspective of constitutional
interpretation?

Response: No.

Since at least the 1930s, the Supreme Court has expansively interpreted Congress’
power nnder the Commerce Clause. Recently, however, in the cases of United States
v. Lopez, 514 U.S. 549 (1995) and United States v. Morrison, 529 U.S. 598 (2000), the
Supreme Court has imposed some limits on that power.

a. Do you believe Lopez and Merrison consistent with the Supreme Court’s earlier
Commerce Clause decisions?

Response: Yes.
b. Why or why not?

Response: The Supreme Court has more recently addressed this issue in Gonzales v.
Raich, which squared the holdings in Lopez and Morrison with the Court’s
Commerce Clause precedent. If confirmed, I would follow that precedent.

In Reper v. Simmons, 543 U.S. 551 (2005), Justice Kennedy relied in part on the
“evolving standards of decency” to hold that capital punishment for any murderer
under age 18 was unconstitutional. I understand that the Supreme Court has ruled
on this matter, but do you agree with Justice Kennedy’s analysis?

Response: In Roper, the Supreme Court rclied in part on evolving standards of decency,
and, if eonfirmed, I would faithfully apply that Supreme Court precedent.

a. Do you believe evolving standards of decency are relevant to a court’s evaluation
of the text of the Constitution or Bill of Rights?

Response: According to the Supreme Court’s binding decision in Roper, evolving
standards of decency are relevant to assessing the proportionality of punishments for
capital offenses under the Eighth Amendment.

b. How would you determine what the evolving standards of decency are?

Responsc: In assessing the proportionality of punishments for capital cases under the
Eighth Amendment, I would, if confirmed, apply and follow the analysis set forth by
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the Supreme Court in Roper, which directs lower courts to begin with a review of
objective indicia of consensus, as expressed by legislative enactments.

c. Do you think that a judge could ever find that the “evolving standards of
decency” dictated that the death penalty is unconstitutional in all cases?

Response: The Supreme Court has ruled that the death penalty is not unconstitutional
in all cases, and, if confirmed, I would be bound by that precedent.

d. What factors do you believe would be relevant to the judge’s analysis?
Response: Please see my response above.

4. In your view, is it ever proper for judges to rely on contemporary foreign or
international laws or decisions in determining the meaning of the Constitution?

Response: In some very limited circumstances involving the interpretation of international
contracts or the obligations of the United States under an international treaty ratified by the
United States, it may be necessary to consider international law. The foreign law of foreign
nations, by contrast, should have no bearing on the meaning of the Constitution. If
confirmed, I would interpret the Constitution according to its text, history, and binding
Supreme Court and Second Circuit precedent, not according to the foreign laws of other
nations.

a. If so, under what circumstances would you consider foreign law when
interpreting the Constitution?

Response: Please see my response above.

b. Do you believe foreign nations have ideas and solutions to legal problems that
could contribute to the proper interpretation of our laws?

Response: Outside of the obligations of the United States under an international
treaty ratified by the United States, no.

c. Would you consider foreign law when interpreting the Eighth Amendment?
Other amendments?

Response: Please see my response above.
5. The American Bar Association’s Standing Committee on the Judiciary rated your

nomination “Substantial Majority Qualified, Minority Not Qualified.” Were you
satisfied with the ABA’s review of your record?
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Response: The ABA did not provide me with any specific information about the scope or
nature of its review.

a. Do you believe you deserved the rating you received, specifically the “Minority
Not Qualified”?

Response: Although the ABA’s official rating was “Qualified,” I do not agree with
the insubstantial minority of the ABA’s Standing Committee on the Judiciary that
voted to rate my nomination as “Not Qualified.”

b. Did the ABA expiain why you received the “Minority Not Qualified” rating?

Response: The ABA did not explain, and I did not ask, why some member(s) of the
ABA's Standing Committee on the Judiciary disagreed with the substantial majority
of the Committee, which determined [ was qualified.

¢. Did you agree with their analysis of the factors that resulted in the “Minority
Not Qualified” rating?

Response: Please see my response above.

d. Did you have an opportunity to provide contrary evidence prior to the
Committee's vote to counter the findings that resulted in the “Minority Not
Qualified” rating?

Response: 1 was not asked to provide and did not voluntecr any additional
information after I learned about the vote of the ABA’s Standing Committee on the
Judiciary.

6. Prior to hear Supreme Court hearing, Justice Sonia Sotomayor asserted that
“personal experiences affect the facts that judges choose to see.” Do you agree with
Justice Sotomayor’s statement?

Response: I am not familiar with the context in which Justice Sotomayor made that

statement, but if confirmed I will objectively and impartially consider all relevant facts.
That is the job of a judge.
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Responses of Raymond Joseph Lohier, Jr.
Nominee to be United States Circuit Judge for the Second Circuit
to the Written Questions of Senator Jeff Sessions

1. Yon participated in the drafting of a report by the New York Gubernatorial Task
Force on Judicial Diversity, which noted that diversity “actually helps improve the
quality of judicial decision-making” because different backgrounds “keep the law
rooted in the experience of our whole society.”

Response: I participated in drafting the report that was ultimately issued by the New
York Gubernatorial Task Force on Judicial Diversity based on comments from and viewe
expressed by members of the Task Force. | was not a signatory to the report.

a. Do you agree with the report’s conclusion that diversity “actually helps
improve the quality of judicial decision-making”?

Response: Experiential, gender, racial, ethnic, religious and other categories of
diversity is important to maintain and enhance public confidence in the judiciary.
It neither improves nor degrades the quality of judicial decision-making itself,
and it does not serve as a proxy for arriving at any particular result in a case.

i If so, how does diversity help improve the quality of decision-making?
Response: Please see my response above.

ii. What role, if any, do you believe diversity plays or should play in
judicial decision-making?

Response: Diversity in the judiciary plays an important role in enhancing
the confidence of litigants, lawyers and members of the public of all
backgrounds that cveryone will be treated fairly and equally under the
law, regardless of background.

b. How can litigants know that they are being treated fairly if a judge’s
background, rather than the application of the law to the facts, affects his or
her legal decisions?

Response: A judge’s application of the law to the facts alone should affect his or
her legal decisions.

2. The report offered several snggestions on ways to improve judicial diversity within
the New York court system, including that judicial screening panels should
“consider any lack of diversity in the appointments already made by others and, if
several persons are to make appointments at the same time, those persons confer
with regard to adequate diversity prior to making appointments.”
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Response: [ participated in drafting the report that was ultimately issued by the New
York Gubernatorial Task Force on Judicial Diversity based on comments from and views
expressed by members of the Task Force. [ was not a signatory to the report.

a. Do you personally agree that selection panels should consider whether a
particular appointment would improve judicial diversity?

Response: Yes. I personally believe that diversity in the judiciary plays a role in
enhancing the confidence of litigants, lawyers and members of the public of all
backgrounds that everyone will be treated fairly and equally under the law,
regardless of background.

b. H so, what weight should diversity be given during that selection process?

Response: The precminent function of a selection panel is the selection of
qualified judges. As long as diversity is also considered as a factor, what weight
to give it rests with the selection panel.

3. During the 2008 presidential campaign, President Obama described the types of
judges that he will nominate to the federal bench as follows:

“We need somebody who’s got the heart, the empathy, to recognize what it’s like to
be a young teenage mom. The empathy to understand what it’s like to be poor, or
African-American, or gay, or disabled, or old. And that’s the criteria by which I’m
going to be selecting my judges.”

a. Without commenting on what President Obama may or may not have meant
by this statement, do you believe that you fit President Obama’s criteria for
federal judges, as described in his quote?

Response:  If confirmed, I would treat every litigant, regardless of background,
fairly, without bias, and with respect. 1 also would work hard to understand and
carcfully consider the arguments and facts presented by every litigant.

b. During her confirmation hearing, Justice Sotomayor rejected this so-called
“empathy standard” stating, “We apply the law to facts. We don’t apply

feelings to facts.” Do you agree with Justice Sotomayor?

Response: I agree that judges should not apply feelings to facts and should apply
the law to facts.

c. What role do you believe empathy should play in a judge’s consideration of a
case?
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Response: If “empathy” in the judicial context means only the ability and
willingness to understand the arguments and facts presented by litigants, as
opposed to sharing their feelings, then I believe it is an important quality for a
judge to have.

d. Do you think that it is ever proper for judges to indulge their own subjective
sense of empathy in determining what the law means?

Response: No.
i. If so, under what circumstances?
Response: Please see my response above.

e. As you know, Justice Stevens recently announced his retirement. The
President said that he will select a Supreme Court nominee with “a keen
understanding of how the law affects the daily lives of the American people.”
Do you believe judges should base their decisions on a desired outcome, or

solely on the law and facts presented?

Response: Judges should base their decisions solely on the law and facts
presented in a case.

4. Please describe with particularity the process by which these questions were
answered.

Response: 1 draftcd these answers, and they are mine.
5. Do these answers reflect your true and personal views?

Response: Yes.
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Responses of Leonard P. Stark
Nominee to be United States District Judge for the District of Delaware
to the Written Questions of Senator Tom Coburn, M.D.

Some people refer to the Constitution as a “living” document that is constantly
evolving as society interprets it. Do you agree with this perspective of constitutional
interpretation?

Response: No. The text of the Constitution is fixed (absent amendment through the
Article V amendment process).

Since at least the 1930s, the Supreme Court has expansively interpreted Congress’
power under the Commerce Clause. Recently, however, in the cases of United States
v. Lopez, 514 U.S. 549 (1995) and United States v. Morrison, 529 U.S. 598 (2000), the
Supreme Court has imposed some limits on that power.

a. Do you believe Lopez and Morrison are consistent with the Supreme Court’s
earlier Commerce Clause decisions?

Response: Yes.
b. Why or why not?

Response: The Supreme Court stated in Lopez and Morrison, as well as in Gonzales
v. Raich, 545 U.S. 1 (2005), that its decisions in these recent eases are consistent with
its carlier Commerce Clause decisions.

In Roper v. Simmons, 543 U.S. 551 (2005), Justice Kennedy relied in part on the
“evolving standards of decency” to hold that capital punishment for any murderer
under age 18 was unconstitutional. I understand that the Supreme Court has ruled
on this matter, but do you agree with Justice Kennedy’s analysis?

Response: As a United States Magistrate Judge, I have not had occasion to consider the
analysis referenced here. As a Magistrate Judge—and if confirmed as a District Court
Judge—my obligation is to follow the binding precedent of the Supreme Court and the
Court of Appeals.

a. Do you believe evolving standards of decency are relevant to a court’s evaluation
of the text of the Constitution or Bill of Rights?

Response: No, except to the extent that the binding precedent of the Supreme Court
and the Court of Appeals requires otherwise.

b. How would you determine what the evolving standards of decency are?
Response: If, under the precedent of the Supreme Court or the Court of Appeals, |

were required in a particular case to assess evolving standards of decency, I would do
so in the manner set forth in the decisions of these higher courts.
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¢. Do you think that a judge could ever find that the “evolving standards of
decency” dictated that the death penalty is unconstitutional in all cases?

Response: The Supreme Court has held that the death penalty is constitutional. A
judge could not find it unconstitutional in all cases.

d. What factors do you believe would be relevant to the judge’s analysis?

Response: A judge should follow the precedent of the Supreme Court and the Court
of Appeals.

4. In your view, is it ever proper for judges to rely on contemporary foreign or
international laws or decisions in determining the meaning of the Constitution?

Resbonse: No, except to the extent the binding precedent of the Supreme Court and the
Court of Appeals requires otherwise.

a, If so, under what circumstances would you consider foreign law when
interpreting the Constitution?

Response: Only under circumstances in which the Supreme Court or the Court of
Appeals has held that it is proper to do so.

b. Do you believe foreign nations have ideas and solutions to legal problems that
could contribute to the proper interpretation of our laws?

Response: As a federal judge operating in the American justice system, my
obligation is to apply and interpret the law of the United States, and in doing so I am
bound to follow the law of the United States.

¢. Would you consider foreign law when interpreting the Eighth Amendment?
Other amendments?

Response: No, except to the extent the binding precedent of the Supreme Court and
the Court of Appeals requires otherwise.
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Responses of Leonard P. Stark
Nominee to be United States District Judge for the District of Delaware
to the Written Questions of Senator Jeff Sessions.

1. In your questionnaire, you indicated that you taught Constitutional Law to
undergraduates at the University of Delaware in 1998 and 1999, and you included a
syllabus from your Fall 1998 class. The syllabus stated that the course “will pay
particular attention to the impact of evolving constitutional interpretation on
political events.”

a. What did you mean by this statement?

Response: I believe the phrase about which you are asking is from a 1998
course catalog. I did not mean to imply that the Constitution was
evolving. Rather, I meant that the course would include discussion of a
number of legal questions related to political topics that had received or
were receiving attention from the Supreme Court and/or the media,
including (as the course catalog states): “Can a sitting president be
indicted or made to answer a civil suit? When, and on what grounds, may
Congress impeach a president or federal judge? Is the statute authorizing
a special prosecutor to investigate high-ranking government officials an
impermissible infringement on executive power? Can states limit the
terms that their Representatives and Senators are eligible to serve in
Congress?”

b. Do you think that the interpretation of the Constitution should change
based on evolving societal norms?

Response: The interpretation of the Constitution is governed by the
Supreme Court and the Court of Appeals. In my current position as a
United States Magistrate Judge, and in the future if confirmed as a District
Court Judge, my obligation is to follow the binding precedents of the
Supreme Court and the Court of Appeals.

c. Do you believe the Constitution is a living document?

Response: No. The text of the Constitution is fixed (absent amendment
through the Article V amendment process).

d. What in your view is the role of a judge?
Response: I believe the role of a District Court Judge is to apply the
precedents of the Supreme Court and the Court of Appeals to the facts of

the particular case before the judge, as carefully and impartially—and in
as timely a manner—as humanly possible. This is what 1 have strived to

08:06 Jul 27, 2011 Jkt 066693 PO 00000 Frm 00116 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\66693.TXT SJUD1 PsN: CMORC

66693.096



VerDate Nov 24 2008

107

do as a United States Magistrate Judge and would continue to do if
confirmed as a District Court Judge.

2. In your questionnaire, you indicated that 100% of the cases you have presided over
as a magistrate have been civil proceedings. Criminal cases account for a
substantial portion of the federal docket.

a.

How has your experience as a magistrate judge prepared you for the
position to which you have been nominated?

Response: My experience as a United States Magistrate Judge has
prepared me for the position of District Court Judge by giving me the
opportunity to handle criminal cases. My responsibilities in criminal
matters include serving as our District’s criminal duty judge every other
week. In this capacity I preside at initial appearances, preliminary
hearings, detention and bail hearings, and arraignments in all types of
felony prosecutions. | also review proposed criminal complaints and
search warrant applications. A recent review of my docket also reflects
that I have presided over approximately five misdemeanor cases to
judgment, including sentencing. :

If confirmed, how do you plan to educate yourself with respect to
federal criminal law and the federal sentencing guidelines?

Response: I am familiar with federal criminal law and federal sentencing
guidelines, both from my experience as a United States Magistrate Judge
and from my five and one-half ycars as an Assistant United States
Attorney. As a Magistrate Judge, my criminal responsibilities include
serving as our District’s criminal duty judge every other week; presiding
at initial appearances, preliminary hearings, bail and detention hearings,
and arraignments; reviewing proposed eriminal complaints and search
warrant applications; and presiding over misdemeanor cases through
sentencing. [ will also rely on the knowledge 1 gained earlier in my career
as an AUSA, in which capacity I prosecuted a wide variety of federal
criminal offenses, including health care fraud, bank robbery, fircarms
offenses, narcotics, and racketecring. I handled cases from the
investigative stage through sentencing and appeals, all of which gave me
substantial experience with federal criminal law and the sentencing
guidelines. If confirmed, I will also take advantage of training and
education available to District Court Judges, as [ have done as a
Magistrate Judge.

Do you agree that the sentence a defendant receives for a particular
crime should not depend on the judge he or she happens to draw?

Response: Yes.
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d. What are your general views of the sentencing guidelines?

Response: My view is that the sentencing guidelines are a crucial
consideration in any sentencing decision. I believe this is why, under
controlling Third Circuit precedent, a sentencing judge is required to begin
the analysis of an appropriate sentence by calculating the applicable
guideline range.

3. During the 2008 presidential campaign, President Obama described the types of
judges that he will nominate to the federal bench as follows:

“We need somebody who’s got the heart, the empathy, to recognize what it’s like to
be a young teenage mom. The empathy to understand what it’s like to be poor, or
African-American, or gay, or disabled, or old. And that’s the criteria by which I’'m
going to be selecting my judges.”

a. Without commenting on what President Obama may or may not have
meant by this statement, do you believe that you fit President
Obama’s criteria for federal judges, as described in his quote?

Response: To the extent the President’s concept of empathy requires that
federal judges be committed to treating all individuals who appear before
them with fairness, putting aside any personal bias or prejudice, and to do
the work necessary to understand and critically evaluate the positions of
all who come before the judge, 1 believe I satisfy his criteria.

b. During her confirmation hearing, Justice Sotomayor rejected this so-
called “empathy standard” stating, “We apply the law to facts. We
don’t apply feelings to facts.” Do you agree with Justice Sotomayor?

Response: Yes.

[ What role do you believe empathy should play in a judge’s
consideration of a case?

Response: When making decisions, a judge must put aside whatever
emotions or feelings the judge may fecl for or against a litigant. The
judge’s decision should be based solely on a eareful, impartial application
of the law to the facts.

d. Do you think that it is ever proper for judges to indulge their own
subjective sense of empathy in determining what the law means?

Response: No.
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i If s0, under what circumstances?
Response: Not applicable.

ii. Please identify any cases in which you have done so.
Response: I do not recall any such case.

iii. If not, please discuss an example of a case where you have had
to set aside your own subjective sense of empathy and rule
based solely on the law.

Response: I do not recall any such case. My rulings are based
solely on the law and the facts.

e. As you know, Justice Stevens recently announced his retirement. The
President said that he will select a Supreme Court nominee with “a
keen understanding of how the law affects the daily lives of the
American people.” Do you believe judges should base their decisions
on a desired outcome, or solely on the law and facts presented?

Response: I believe judges should base their decisions solely on the law
and facts presented.

4. Please describe with particularity the process by which these questions were
answered.

Response: I received the questions directed to me through the Department of Justice
(DOJ) on April 29, 2010. I reviewed the questions and the materials referenced in them
and then prepared my responses. Later I discussed my responses with DOJ and then
finalized my responses. On May 3, 2010, 1 asked that DOJ forward my responses to the
Senate Judiciary Committee on my behalf.

5. Do these answers reflect your true and personal views?

Response: Yes.
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‘CORD
SUBMISSIONS FOR THE REC RICHARDS

Frederick L. Cottrel} I AYTON &
302-651-7509 FINGER

Cottreli@rif.com

March 23, 2010

The Honorable Patrick Leahy The Honorable Jeff Sessions

United States Senate United States Senate

Committee on the Judiciary Committee on the Judiciary

224 Dirksen Senatc Office Building 224 Dirksen Senatc Office Building
Washington, DC 20510-0104 Washington, DC 20510 -0104

Re:  Nomination of Magistrate Judge Leonard Stark for the United States
District Court for the District of Delaware

Dear Senators Leahy and Sessions:

As a Republican, 1 frankly disagree with the President on many issues. However,
[ write ifi strong support of ‘the recént nomination by the President of Magistrate Judge Leonard
Nark to bt:, a Umtcd §tates stmct ‘Court Judge for the District of Delaware. 1 know Judge Stark
both personally and professwnally ‘He is extremely bright, hard-working, moderate in his views
and would be an excelient addition to the Delaware District Court. He is a fellow graduate of the
Univérsity of Delaware and, 1 believe, would not bring a liberal or political agenda to the Court
and would take his role as an “umpire” of the law seriously. In short, I do not believe he will
legislate from the beneh and 1 would respeetfully urge all members of the Judiciary Committee
to approve this nomination quickly. This is one nomination from the Administration all
Republicans should support.

Thank you for your time and consideration of this important matter and please do
not hesitate to call me with any questions.

Respecifully,

N U

Frederick L. Cottrell T1I

_F[.C,Ianfg

LN ]
One Rodney Square ® 920 North King Street @ Wilmington, DE 19801 & Phone: 302-651-7700 m Fax: 302-651-7701

RLF1 3550587v.1 www.rif.com
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NEW YORK
CITY BAR

COMMITTEE ON THE JUDICIARY

CAREY R. DUNNE

CHAIR

450 LEXINGTON AVE.

NEW YORK, NY 10017 May 26, 2010
Phone: (212) 4504158

Fax: (212) 701-5158

carey.dunne@dpw.com

THOMAS C. RICE

VICE CHAIR Bruce Cohen, Esq.

425 LEXINGTON AVENUE Ch f C l

New York, NY 10022 1€l Lounse .

Phone: (212) 455-3040 The Honorable Patrick J, Leahy

Fax; (z‘gl) 455-2502 433 Russell Senate Office Building

trice@sthlaw.com Washington, D.C. 20510

BENJAMIN S. KAMINETZK Y

SECRETARY Dear Mr. Cohen:

450 LEXINGTON AVE.

NEW YORK, NY 10017 R R
p:‘:,e:((’;fz)ﬁo_usg We are pleased to inform you that the Committee on the
Fax: (212) 701-5259 Judiciary of The Association of the Bar of the City of New York
bonjamin.kaminctzky @dpw.com has found Raymond Lohier, Jr., Esq. APPROVED for appointment
JENNIFER G. NEWSTEAD to the United States Court of Appeals for the Second Circuit.
SECRETARY

450 LEXINGTON AVE. Very y yours,

NEW YORK, NY 10017

Phone: (212) 4504999

Fax: (212) 701-5999

Jjennifer.newstead @dpw.com

ELIZABETH DORFMAN Chair
ADMINISTRATIVE ASSISTANT

42 W._44™ STREET
NEw YORK, NY 10036

Phone: (212) 3826772
Fax: (212) 869-2145
edorfman@nychar.org

"THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK
42 West 44® Street, New York, NY 10036-6689 www.nycbar.org
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STATEMENT FOR THE RECORD
Senator Kirsten E. Gillibrand
April 22,2010

Mr. Chairman, I am pleased to offer my support for the confirmation of a highly talented
and accomplished New Yorker, Raymond J. Lohier, Jr., who has been nominated by
President Obama to serve on the United States Circuit Court of Appeals for the Second
Circuit. Ray has been nominated to fill the vacancy left by the elevation of Associate
Justice Sonia Sotomayor to the U.S. Supreme Court, and I know that he will bring the
same commitment to justice, fairness, and the rule of law to that distinguished court that
was demonstrated by Justice Sotomayor for more than a decade.

A cum laude graduate from Harvard College, and alumnus of the New York University
School of Law, where he earned his Juris Doctorate and was awarded the Vanderbilt
Medal, and former Editor ~in-Chief of the Annual Survey of American Law, Ray
possesses a stellar academic background. His professional record, most notably as a
federal prosecutor, is equally impressive and has prepared him well to serve with
distinction on the United States Court of Appeals.

For nearly a decade, Ray Lohier has served as an Assistant United States Attorney for the
Southern District of New York; most recently leading that Office’s efforts to prosecute
securities and commodities fraud. As an Assistant U.S. Attorney, Ray Lohier has been
involved in the prosecution of some of the most challenging and complex cases of
securities fraud, commodities fraud, insider trading, and Ponzi schemes to recently come
before the Second Circuit, including the high profile prosecution of Bernard Madoff for a
Ponzi scheme that defrauded billions of dollars from New Yorkers and individuals across
the country. Prior to that, he served as a Senior Trial Attorney in the Civil Rights
Division of the U.S. Department of Justice.

Ray is also committed to public service and serves on Brooklyn Community Board 6,
where he is currently First Vice Chairman and Chair of the Public Safety Committee. As
an attorney in private practice at the firm of Cleary, Gottleib, Stein & Hamilton, in New
York City, Ray was a member of the firm’s pro bono committee while also serving the
State of New York on the Gubernatorial Task Force on Judicial Diversity on the Bench
and the Second Circuit Task Force on Gender, Racial and Ethnic Fairness in the Courts,
Subcommittee on Court Appointments. Ray has also been a member of the National
Black Prosecutors Association.

In addition to all that he has accomplished as an attorney, Ray has been married for the
past 10 years to Donna, a professor at CUNY law school and former Chair of the New
York Asian Women’s Center. Together they are raising two children, William, who is 8
years old, and John, who is 6.

Thank you, Mr. Chairman, for your leadership and tireless efforts in this Committee and
in the United States Senate to quickly and fairly confirm highly qualified individuals such
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as Ray Lohier. I wholeheartedly endorse this nomination, and believe that if confirmed,
Ray will be an outstanding addition to the Second Circuit bench. He will be a judge
committed to the rule of law and civil rights. Thope that the Judiciary Committee will
swiftly and favorably report his confirmation to the full Senate for an up or down vote, so
that he may begin the next chapter of his service to our country on the federal bench.
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Statement of

The Honorable Patrick Leahy

United States Senator
Vermont
April 22, 2010

Statement Of Senator Patrick Leahy (D-Vt.),
Chairman, Senate Judiciary Committee,
Hearing On Judicial Nominations
April 22, 2010

Today we welcome to the Committee two of President Obama's nominees to fill vacancies on the
Federal bench, Raymond J. Lohicr, Jr., of New York, nominated to fill a seat on the Second
Circuit, and Leonard P. Stark, nominated to fill a vacancy on the District Court for the District of
Delaware. Both of these nominees will bring impressive experience to the bench. Mr. Lohier has
served for the past 10 years as an Assistant U.S. Attorney for the Southern District of New York,
and Judge Stark has served for the past three years as a Magistrate Judge on the court to which
he is now nominated for a lifetime position. Both nominees come to the Committee with the
strong support of their home state Senators. I hope we can consider them both promptly and help
address the growing crisis of judicial vacancies.

I thank Senator Kaufman for chairing the hearing today. I know he has a particular interest in the
nomination of Judge Stark from his home state of Delaware. 1 also want to again thank Senator
Kaufman for his persistent efforts on behalf of the nomination of Chris Schroeder to lead the
Office of Legal Poliey at the Department of Justice. Those efforts led to a strong bipartisan vote
to confirm Mr. Schroeder yesterday, after months of delay.

Yesterday, the Senate also confirmed its first Federal circuit or district court nomination in over a
month. Yet, even after confirming Judge Thomas Vanaskie to the Third Circuit yesterday and
Judge Denny Chin to the Second Circuit this morning, the Senate has confirmed only 20 of
President Obama's circuit and district court nominations in the 15 months of his presidency. By
contrast, during the 17 months I chaired the Judiciary Committee during President Bush's first
two years, the Senate confirmed 100 of his judicial nominees. Quite a contrast. Because of
Republican obstruction of this President's nominees, the Senate is barely at 20 percent of the
total that we achieved back in 2001 and 2002,

In order for the Senate to carry out its constitutional advice and consent role by considering these
well-qualitied, non-controversial nominations, we had to overcome Republican obstruction by
filing cloture petitions and then devoting entire days to so-called "debate” on nominations that

Republican objections had stalled for months. Twenty-three judicial nominations reported
favorably by this Committee remain stalled on the Executive Calendar awaiting Senate
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consideration. Seventeen of them were reported without a single disscnting vote by the
Republican and Democratic Senators serving on the Judiciary Committee.

By this date in George W. Bush's presidency, with a Democratic Senate majority, the Scnate had
confirmed 45 Federal circuit and district court judges. Despite the fact that President Obama
began sending judicial nominations to the Senate two months carlier than President Bush, the
Senate is far behind the pace we set during the Bush administration. In the second half of 2001
and through 2002 the Senate confirmed 100 of President Bush's judicial nominees. Given
Republican delay and obstruction, this Senate may not achieve half that by the end of this year.
The costs of this obstruction are borne, as usual, by the American people, as judicial vacancies
have skyrocketed to more than 100, more than 40 of them designated as "judicial emergencies"”
by the Administrative Office of the U.S. Courts.

Earlier today the Senate finally confirmed Judge Denny Chin to fill one of the four current
vacancies on the Sccond Circuit's panel of 13 judges, all of which are judicial emergencies. Mr.
Lohier would fill another. Holding these vacancies open is wrong and recalls the years during the
Clinton administration when similar Republican practices led to Chief Judge Winter declaring
that the entire Circuit was in an emergency in order to continue to operate with panels containing
only a single Second Circuit judge.

That was the time when Senate Republicans were holding up the nomination of then Judge Sonia
Sotomayor to the Second Circuit. Paul Gigot wrote a column in the Wall Street Journal
conceding that they were doing so becausc they were afraid that President Clinton would
nominate her to the Supreme Court that summer if there was a vacancy. I recall that the secret
hold on her nomination went on for seven months without any explanation or justification. I
spoke on the floor more than a dozen times about the nomination, but Scnatec Republicans then in
the majority refused to take it up despite the judicial emergency declared by Judge Winter. They
did not lift the hold and agree to consideration until October 1998 when the possibility of a
Supreme Court vacancy had passed for the year. They put politics ahead of the needs of the
Second Circuit and the people who relied on those courts for justice.

That was the same period of time Republicans allowed the confirmation of only 17 of President
Clinton's judicial nominees for the entire 1996 session, a figure not equaled until their
obstruction led to the confirmation of only 12 circuit and district court nominations last year,
which was the lowest annual total in more than 50 years. The failure of the Republican majority
to address skyrocketing judicial vacancies ultimately led Chief Justice Rehnquist to publicly
criticize their actions. They pocket filibustered more than 60 of President Clinton's nominees.

I tried to do better when I became Judiciary chairman during President Bush's first term and we
confirmed 100 of his judicial nominations in 17 months. Regrettably, that progress has not been
reciprocated. Judicial vacancies have skyrocketed again.

We must do better. We have a chance to do so with the nominations of Mr. Lohier and Judge
Chatigny. I hope that they do not face the same delays that have held up so many nominations
this Congress. With respect to today's nominee, Mr. Lohier has for the past 10 years served as an
Assistant U.S. Attorney for the Southern District of New York. Before that he served as a trial
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attorney in the Civil Rights Division of the U.S. Department of Justice, worked in private
practice in New York, and served as a law clerk to Judge Robert P. Patterson, Jr. on the Southern
District of New York.

Mr. Lohier is a Haitian American who graduated with honors from Harvard University and then
received his law degree from one of the Nation's leading law schools, New York University
School of Law, where he was the recipient of the school's highest honor, the Vanderbilt Medal,
and was editor-in-chief of the Annual Survey of American Law.

Judge Stark has been a Magistrate Judge since 2007. He previously served as Assistant U.S.
Attorney for the District of Delaware, worked in private practice in Wilmington and served as a
law clerk for Judge Walter K. Stapleton of the Third Circuit. Born in Detroit, Michigan, Judge
Stark graduated with honors from the University of Delaware, where he received the Taylor
Award for Outstanding Senior Male and was named to the USA-Today All-USA College
Academic First Team. A Rhodes Scholar, Judge Stark obtained a Ph.D. from Oxford University
in 1993. He then earned his law degree from Yale Law School, where he was an editor of the
Yale Law Journal.

Both nominces before us today will make fine additions to the Federal bench. I look forward to
hearing from them today and promptly considering their nominations in Committee and secing

them promptly considered and confirmed by the Senate.

HHEHH#H
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Statement of Senator Charles E. Schumer
On the Nomination of

Raymond J. Lohier to the United States Court of Appeals for the Second Circuit

I am extremely proud to support the nomination of Raymond J. Lohier to the Second Circuit Court of Appeals.
I recommended Mr. Lohier to the President not only because of his exceptional qualifications and outstanding
professional record, but also because 1 believe he brings the kind of practical real world experience our courts

desperately need.

Mr, Lohier’s academic credentials speak for themselves. He is a cum laude graduate of Harvard College and a
graduate of the New York University School of Law, where he was Editor in Chief of the Annual Survey of
American Law and recipient of the Vanderbilt Medal. As a young lawyer, Mr. Lohier clerked for the Hon.
Robert P. Patterson, Jr., who serves on the United States District Court for the Southern District of New York.

Early in his career, Mr. Lohier gained valuable private sector experience as an associate in the prestigious law
firm Cleary, Gottlieb, Steen & Hamilton, where he handled a mix of compiex civil and criminal cases. During
this time, he also served on the New York Gubematorial Task Force on Minority Representation on the Bench.

M. Lohier’s devotion to public service drew him to the Department of Justice. He served first for three years
in the Civil Rights Division, and then in 2000 he became an Assistant United States Attorney in the Southern
District of New York - one of the top, if not the top, prosecutor’s offices in the country.

He swiftly distinguished himself in the Southern District, and was promoted with unusual speed. He became
deputy chief and then chief of the Narcotics Unit, and rose to deputy chief, and finally, chief of the Securities
and Commodities Fraud Task Force, In that job, Mr. Lohier was on the front lines of the war against financial
fraud, which is currently one of the most important missions of the Department of Justice. He worked on the
prosecution of Marc Dreier, resulting in a 20-year prison sentence for Dreier’s ponzi scheme. And, he has
overseen the investigation into Bernard Madoff’s unprecedented financial fraud. Since his nomination to the
Second Circuit, he has served as Special Counsel to the U.S. Attorney for the Southern District.

Throughout his career, Mr. Lohier has demonstrated his dedication to his community and his profession. He
serves as the First Vice-Chairperson of the Brookiyn Community Board 6, and has held leadership positions in
local and national bar associations.

1 have always had three standards in evaluating judicial nominees: excellence, moderation, and diversity. Mr.
Lohier easily meets all three. His academic and professional experiences clearly put him at the forefront of the
legal profession. His experience in both the public and private sectors suggests a mainstream worldview that
wiil allow him to understand and appreciate the arguments of the range of litigants that will appear before him.
And finally, his Haitian heritage will enhance the diversity of the federal bench.

Mr. Lohier’s outstanding leadership skills, his intellect, his commitment to justice, his deep connections to
New York, and his extensive experience make him an exceptional choice for a position on the United States
Court of Appeals for the Second Circuit.
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NOMINATIONS OF ROBERT N. CHATIGNY,
NOMINEE TO BE U.S. CIRCUIT JUDGE FOR
THE SECOND CIRCUIT; AND JOHN A.
GIBNEY, NOMINEE TO BE U.S. DISTRICT
JUDGE FOR THE EASTERN DISTRICT OF
VIRGINIA

WEDNESDAY, APRIL 28, 2010
U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.
The Committee met, pursuant to notice, at 2:35 p.m., Room SD-
226, Dirksen Senate Office Building, Hon. Amy Klobuchar pre-
siding.
Present: Senators Sessions, Grassley, Kyl, and Coburn.

OPENING STATEMENT OF HON. AMY KLOBUCHAR A U.S.
SENATOR FROM THE STATE OF MINNESOTA

Senator KLOBUCHAR. All right. I'm pleased to call this nomina-
tions hearing of the Senate Judiciary Committee to order.

I want to give a warm welcome to both of our nominees. I can
tell you, the last nomination hearing that I chaired—I think Sen-
ator Sessions was there—was in the middle of the snow blizzard
and our nominees were stranded in a hotel room with their babies
for 6 days, so they were really happy to come out and be here.

So, it is great to be here with our judicial nominees, Robert
Chatigny, as well as the second one, who is Mr. Gibney. So, thank
you very much, both of you, for being here. We have many Sen-
ators, seven Senators, here for this great event. So we’ll start here
with Senator Dodd, who was here first. I know that he is going to
speak and introduce Robert Chatigny, as is Senator Lieberman.

Senator Dodd.

PRESENTATION OF ROBERT N. CHATIGNY, NOMINEE TO BE
U.S. CIRCUIT JUDGE FOR THE SECOND CIRCUIT BY HON.
CHRISTOPHER J. DODD, A U.S. SENATOR FROM THE STATE
OF CONNECTICUT

Senator DoDD. Thank you very much, Madam Chairman, Sen-
ator Sessions, Senator Grassley. Of course, I am delighted to be
talking about anything but financial reform at this point.

[Laughter.]

Senator DoDD. So I may stay here and filibuster the rest of the
afternoon on this matter so I don’t have to go back to these other
issues. But I'm delighted to be here this afternoon and to introduce,

(119)
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along with obviously Joe, my great pal and friend here, an indi-
vidual that I not only respect immensely, but is my great, great
friend for many, many years, and his family as well.

He’s here, Madam Chairman, with his wife Stacy in the back.
He'll want to introduce these people himself, probably. Stacy and
two sons, John and Peter, who are here, and sister-in-law Sugar,
his mother-in-law Elaine is back there as well, sister-in-law Barb,
brother Vic, are all the family kind of gathered around as well. So
we're delighted to recommend or to introduce them as well, so I
thank you for having this hearing.

Judge Chatigny’s outstanding resume, Madam Chairman, I think
makes it clear that he’s tremendously well-qualified to serve on the
Second Circuit of the Court of Appeals. I want to congratulate
President Obama for this excellent nomination.

In 1994, President Clinton nominated Judge Chatigny, Bob, to
serve on the District Court and Judge Chatigny was confirmed
unanimously by the U.S. Senate in 1994. For nearly 16 years he
has been a Federal judge in Connecticut, serving as chief judge for
the District of Connecticut from 2003 to 2009. In addition to ruling
on a wide variety of cases, Judge Chatigny has earned a reputation
of integrity, intelligence, and strict adherence to the rule of law.

So I am pleased that Judge Chatigny has received the support
of numerous former Federal prosecutors in Connecticut who under-
stand the importance of upholding the rule of law and vouch for his
character and his qualifications.

Allow me to quote from a letter that I think was sent to the Com-
mittee, Madam Chairman, from three former U.S. Attorneys, each
of whom happened to be appointed by Republican Presidents at the
time who served well and with great distinction in our State. In
their letter to you and to the members of the Committee, they said
this about Judge Bob Chatigny: “We believe that he is a fair-mind-
ed and impartial judge who has the appropriate fitness and tem-
perament for the appellate court.”

In addition, Madam Chairman, the Committee has also received
a letter signed by nearly 20 Assistant U.S. Attorneys currently
practicing in Connecticut in which they express their confidence as
well that Judge Bob Chatigny would be “unbiased, compassionate,
and temperate”. Clearly, Madam Chairman, Bob has the confidence
and the support of the Connecticut legal and law enforcement com-
munities in our State.

Judge Chatigny’s legal experience prior to his appointment re-
veals a very rich understanding of, and a very deep, deep commit-
ment to, the American legal system. After graduating from Brown
University and Georgetown University Law Center, he served as
clerk to three Federal judges, including Judges John Newman and
Jose Cabranas. Prior to his service on the court, Bob built an excel-
lent reputation in private practice, first as an associate at Williams
& Connolly here in Washington, then returning to private practice
in Hartford, Connecticut for a decade.

In addition, Judge Chatigny has devoted substantial time and ef-
fort to improving the legal profession. When the Governor of Con-
necticut sought experienced and knowledgeable public servants to
help make up better public policy, Judge Chatigny was the easy
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choice, serving on both the State Judicial Selection Commission
and the State Commission on Prison and Jail Overcrowding.

In addition, he has served various roles with the Connecticut Bar
Association, as well as being an advisor to the congressionally cre-
ated Federal Court’s Study Committee. There can be very little
doubt—no doubt whatsoever then—that this man’s talents, his
temperament are tremendous well-suited for service on the Second
Circuit Court of Appeals.

On a personal note, Madam Chairman, I have had the privilege
of getting to know Bob for many, many years. His wife Stacy and
her parents I knew even before I knew Bob and we go back a long
time. They’re very, very close, wonderful friends of my parents as
well. As a friend of Bob’s and someone who recognizes his tremen-
dous accomplishments, I am grateful that he has agreed to con-
tinue his service to our country by allowing his name to be put for-
ward for this very, very important position. As a Senator, I am
proud to recommend to you one of the State’s finest jurists, Bob
Chatigny, as the next member of the U.S. Court of Appeals for the
Second Circuit.

I would say on a side note, not part of these remarks, in terms
of a full disclosure, that 11 years ago this June, Bob also married
me and my wife Jackie. Jackie is not here to testify, I believe, on
his behalf after 11 years, but I believe she would as well. So I know
that’s not part of the remarks and no reason for his name to be
forward for you to consider voting for him, but I would be remiss
if I didn’t thank him publicly as well for performing those duties
on that day.

Senator SESSIONS. Well, that was a good act.

Senator DoDD. Yes, it was.

[Laughter.]

Senator DopD. He was impartial, too. Showed good tempera-
ment, Jeff.

Senator KLOBUCHAR. And thank you, Senator Dodd, for revealing
that conflict of interest.

Senator DoDD. That is a conflict.

[Laughter.]

Senator KLOBUCHAR. That was very, very smart.

Judge, I see you also have half of the independent caucus of the
U.S. Senate here in your other Connecticut Senator.

Senator Lieberman, welcome.

PRESENTATION OF ROBERT N. CHATIGNY, NOMINEE TO BE
U.S. CIRCUIT JUDGE FOR THE SECOND CIRCUIT BY HON. JO-
SEPH LIEBERMAN, A U.S. SENATOR FROM THE STATE OF
CONNECTICUT

Senator LIEBERMAN. Thanks, Madam Chair, Senator Sessions,
members of the Committee. I thank you for giving me this oppor-
tunity to join my dear colleague and friend, Senator Dodd, in sup-
port of Judge Robert Chatigny’s nomination to serve on the U.S.
Court of Appeals for the Second Circuit.

I am proud to be here to support the nomination. I'm delighted
to see his family. I want to mention, his late father-in-law, Peter
Savin, who was a great friend to Senator Dodd and me, a wonder-
ful citizen in Connecticut, very charitable, just a lot of fun to be
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with, passed away some years ago so he’s not here in person. But
I actually felt that he called me when I was in a conference com-
mittee a while ago and said, now, get up and get over to give your
statement for Bob. That’s important.

Senator Dodd and I, together, recommended Judge Chatigny to
President Clinton in 1994 for a vacancy that then existed on the
District Court in Connecticut, and he was, I am happy to say, nom-
inated and confirmed by the Senate unanimously. In fact, from
2003 to 2009, Judge Chatigny was the chief judge for the District
of Connecticut.

Throughout his tenure on the court he has demonstrated a sur-
passing commitment to thoughtful, hardworking rulings upholding
the rule of law. He’s shown real impressive legal knowledge and ca-
pabilities. I hear from both those who have appeared before him,
but also from his colleagues, that he has that magical, mysterious
ingredient known as a fine judicial temperament and has worked
very effectively with his colleagues on the bench to fashion opin-
ions, to keep the court moving in exactly the direction it should be
moving.

I'm not going to repeat all the facts of his personal and legal ca-
reer which Senator Dodd did, except to say that I think that in his
years on the District bench he has clearly earned the respect of his
peers on the bench and in the Connecticut bar. He’s rendered admi-
rable service for the past 15 years as a district judge, which makes
him eminently capable to sit on this very important Circuit Court.

It is why I am so grateful that President Obama responded fa-
vorably to our recommendation and that of many others that he
give Bob Chatigny the chance to serve on the Second Circuit Court,
and why I feel that he is so clearly ready to assume this responsi-
bility. So I thank you and the members of the Committee for pro-
ceeding forward with the confirmation process here and I look for-
ward to working with you and the rest of our Senate colleagues to
see to it that Judge Chatigny is confirmed to serve on the Second
Circuit Court of Appeals.

Thank you very much.

Senator KLOBUCHAR. Well, thank you very much, Senators Dodd
and Lieberman. Of course you are welcome to stay to hear your col-
leagues, but if you have other things to do, we understand that as
well and we really thank you for coming to our Committee today.
Thank you.

All right. Senator Webb, thank you for being here.

PRESENTATION OF JOHN A. GIBNEY, NOMINEE TO BE U.S. DIS-
TRICT JUDGE FOR THE EASTERN DISTRICT OF VIRGINIA BY
HON. JIM WEBB, A U.S. SENATOR FROM THE STATE OF VIR-
GINIA

Senator WEBB. Thank you, Madam Chairman, Senator Sessions,
Senator Grassley. I am pleased to join my colleague from Virginia,
Senator Mark Warner, for the purpose of introducing to this Com-
mittee an outstanding attorney from Virginia, John Gibney, whom
the President has nominated for a seat on the U.S. District Court
for the Eastern District of Virginia.

I have a longer statement. I would ask it be submitted for the
record and summarize, with your consent.
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First of all, I have to say that when I found out that Judge
Chatigny was an alumnus of Georgetown Law Center the same era
that I was, it brought back a saying that they used to have at
Georgetown. That was that the A students became professors and
judges, the B students practiced law, the C students went into
business, and the D students became politicians.

[Laughter.]

Senator WEBB. So here we both are, Judge.

I'd like to recognize Mr. Gibney’s son, John Gibney, III, who
joined us today, along with Mr. Gibney’s future daughter-in-law,
Jesse Telhorster, both of whom are with us and are sitting right
behind me today.

I believe President Obama has made an extraordinary choice in
nominating John Gibney. As I have met with candidates for Fed-
eral judicial vacancies in Virginia, an exhaustive process that Sen-
ator John Warner and I began and Senator Mark Warner and I
have continued, I continue to be impressed by the caliber of the
candidates that the Virginia bar has been putting forward, and the
pool from which Senator Warner and I had to choose from for this
position was extraordinary. It included judges, legal scholars, and
skilled trial attorneys.

From this very competitive field, Senator Warner and I rec-
ommended Mr. Gibney because of the overwhelming endorsement
that he received from his peers across the State, and also because
of his professional dedication. We recommended him to the Presi-
dent for nomination in June of last year.

Mr. Gibney is not only known as an excellent trial attorney who
has tried hundreds of cases, but also is a stand-out example of pro-
fessionalism in the practice of law. He has been repeatedly asked
to speak at the Virginia State Bar Young Lawyers Conference Pro-
fessionalism Program for New Lawyers.

He has devoted countless hours toward teaching ethics, con-
tinuing legal education classes to his fellow members of the bar. He
has devoted his time to serving his community and helping fellow
members of the bar throughout his career. I am proud to note that
Mr. Gibney is a product of Virginia’s educational institutions. He
is a 1973 graduate of the College of William and Mary, and a 1976
graduate of the UVA Law School.

His legal career has included time spent as an Assistant Attor-
ney General of Virginia, as a law clerk to Hon. Harry L. Carrico,
former chief justice and current senior justice of the Supreme
Court of Virginia. So I am pleased to give my strongest endorse-
ment, and I would now invite my colleague, Senator Mark Warner,
to offer some comments.

Senator KLOBUCHAR. Thank you very much, Senator Webb. Your
full statement will be put on the record.

[The prepared statement of Senator Webb appears as a submis-
sion for the record.]

Senator KLOBUCHAR. Senator Warner, welcome to our Com-
mittee.
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PRESENTATION OF JOHN A. GIBNEY, NOMINEE TO BE U.S. DIS-
TRICT JUDGE FOR THE EASTERN DISTRICT OF VIRGINIA BY
HON. MARK WARNER, A U.S. SENATOR FROM THE STATE OF
VIRGINIA

Senator WARNER. Thank you, Madam Chair. Thank you, Senator
Klobuchar, Senator Sessions, Senator Grassley, Senator Coburn,
for this opportunity.

Again, I won't reiterate all of the comments that my colleague
Senator Webb made. I would like to thank the Committee for act-
ing quickly on this nomination. We nominated John Gibney last
June. The President actually, I guess, formally nominated him just
earlier this month. The fact that this hearing is already being held,
we are grateful for the speedy, expeditious manner in which you
are addressing this issue.

I also was going to point out the fact that John Gibney went to
both William and Mary and UVA. Judge Carrico, the long-term
chief of our State Supreme Court, now senior status, is somebody
who is extraordinarily well-regarded, and the fact that John Gibney
clerked for Judge Carrico went a long way in my mind.

As Senator Webb indicated, John Gibney was highly regarded or
highly qualified by the State bar, and John has been active in a
whole series of legal activities around the Commonwealth and
around Richmond.

But I want to follow up as well, kind of off my comments, on why
I think we made this choice. We've been blessed with extraordinary
candidates in Virginia who Senator Webb and I had to work
through, and I thank my senior Senator again for the process that
he and John Warner established as we screen and try to make sure
that we get all the input needed to make these kind of rec-
ommendations to the President.

But in John Gibney we found somebody who, I think—I’'m not
sure how much of his life story he will relay to the Committee, but
it’s an interesting life story. It’s one that’s had some success, it’s
had some failure, it’s had some challenges.

In his law practice, I think he has represented a variety of cli-
ents and a variety of intersections in the legal system that will
bring a perspective, should you decide to move forward and if the
Senate, as I hope, will confirm him, that sometimes could be absent
from the bench.

I think sometimes it’s great, as I think Senator Webb said, that
we get the Law Review candidates, and as at least a lawyer by
training, never by practice, I think it’s important that we get the
legal scholars represented on the bench. I also think it is important
that we get people who have really practiced law day in and day
out, seeing the challenges that everyday Americans have to con-
front as they face the sometimes complex and challenging judicial
system we have in this country. In John Gibney, we’ve got some-
body who I think is a lawyer’s lawyer, somebody who understands
those challenges, and someone I will echo with my colleague Sen-
ator Webb, I give my full-fledged endorsement to. I appreciate the
Committee’s actions on his nomination today and I look forward to
voting for his confirmation on the floor of the Senate.

So, thank you, Madam Chairman.
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Senator KLOBUCHAR. Thank you very much. Thank you, both of
you, for being here. Have a good day. We’re going to have a lot of
fun here, I can tell you that much.

Senator Sessions is going to give his opening statement. Before
I do that, I wanted to put the opening statement of Chairman
Leahy on the record in support of both of our nominees, Judge
Chatigny as well as Mr. Gibney.

[The prepared statement of Chairman Leahy appears as a sub-
mission for the record.]

Senator KLOBUCHAR. Senator Sessions.

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator SESIONS. Thank you, Madam Chairman. I look forward
to the hearing today. The nominees have all been looked at through
our staff and through the President and his staff, and undergone
background evaluations by the FBI, and the American Bar Associa-
tion, and anyone else who wants to comment on their nomination.
So even though the hearings are important, also much of this is in
the record and we have the ability to review it.

Looking at the nomination of Judge Chatigny, I think we’ll ask
a number of questions today about that. He presided over several
last-minute motions to stay the execution of perhaps Connecticut’s
most notorious serial killer, Michael Ross, who had been convicted
and sentenced to death nearly 20 years earlier for kidnapping,
rape, and murder of six women, and he confessed to the murder of
eight.

After multiple appeals, State court proceedings, and in Federal
court, the defendant explicitly instructed his attorney not to appeal
anymore. From there, we had a number of actions by the judge to
really frustrate what appeared to be the lawful decision of the
State of Connecticut, and I have concerns about it. We've talked
earlier, and I appreciate that.

Judge, I enjoyed our opportunity to meet. I'm not in any way
questioning your integrity and intentions. I appreciate the strong
support that Senator Dodd has given to your nomination. I also got
a call from former Attorney General Mukasey, who believes in you
and supports your confirmation.

But seven Assistant State’s Attorneys General have filed an eth-
ics complaint concerning the conduct in that case, and we have a
letter from the attorney, the prosecutor who handled the habeas
case in your court who opposes your nomination. So it is a matter
that I take very seriously and I believe judges have roles. Federal
judges, in review of State court convictions that have been con-
firmed by the State Supreme Court, have limited responsibilities to
interfere in the execution of that and we’ll discuss those issues as
we go forward. Thank you.

Senator KLOBUCHAR. All right. I'm going to ask the first ques-
tions, then we’ll go down the row here. I think I'll start with a gen-
eral question about how you would characterize your own judicial
philosophy and what makes you want to be a judge.

Judge CHATIGNY. I appreciate the Committee’s interest in learn-
ing how I approach cases and I do my best to decide each case on
its merits, taking each case one at a time, examining the facts with
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care, applying the relevant precedent, and avoiding injecting my
own personal policy preferences into the matter.

I've tried to do that throughout my 15 years as a district judge,
and if I am fortunate enough to be confirmed, I would do that as
a judge of the Court of Appeals.

Senator KLOBUCHAR. Senator Dodd and Senator Lieberman men-
tioned your family, but there may be relatives they didn’t mention.
So if you want to introduce them to us, we’d love to meet them.

Judge CHATIGNY. Actually, Senator Dodd, as usual, was very
good to introduce everybody, I believe. My wife Stacy is with us,
my sons Peter and John are seated here in the front row, and my
good friend Peter Kahn from the law firm of Williams & Connolly.
Behind them, my brother Vic and his wife Barb, and my mother-
in-law, Elaine Savin, and my sister-in-law Sugar. We appreciate
very much this opportunity to appear before the Committee today.

Senator KLOBUCHAR. Well, thank you.

You talked about your judicial philosophy. I appreciated that an-
swer. Has your being a judge for the last 16 years changed at all
your view of what a judge does?

Judge CHATIGNY. It has impressed me with the importance of
treating each case with care, extending to all people who come be-
fore the court an opportunity to be fully heard and it has left me
with a strong conviction about the importance of the facts of each
case and the need to examine the facts of each case with particular
care.

Senator KLOBUCHAR. Thank you. I'd like to explore that more,
but I was listening to Senator Sessions’ opening statement and I
know he wants to focus on one of your cases. I thought I would give
you an opportunity, just right here, to talk about that. I know this
is the Michael Ross case involving horrific murder. I guess my first
question as a threshold matter would be: do you have any problems
applying the death penalty or upholding capital sentences?

Judge CHATIGNY. None at all.

Senator KLOBUCHAR. And the death penalty is, of course, the ul-
timate punishment. We have to be very careful when it’s applied.
For example, individuals have to be competent to stand trial. Ac-
cording to a 2002 Supreme Court ruling—that would be Atkins v.
Virginia—executing mentally incompetent individuals is a violation
of the Eighth Amendment ban on cruel and unusual punishment.
And so I know from cases that I read throughout my life and work
as a prosecutor, whether it’s a death penalty or a non-death pen-
alty case, that judges are very conscious that these procedures be
followed with any case. Is that correct?

Judge CHATIGNY. Yes.

Senator KLOBUCHAR. And in this case, Michael Ross, the defend-
ant, indicated that he wanted to waive further appeals and be put
to death. So when you hear that and you know about the murder,
if you’re a guy on the street you think, OK, it’s over. Could you ex-
plain to me what made you question whether he was legally com-
petent to waive his appeal and just make that decision on his own?

Judge CHATIGNY. Yes. Thank you for the question. I understand
and appreciate why people are concerned about what happened in
this difficult case. The litigation came before me on a Friday after-
noon and I was asked to conduct an emergency hearing on the
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question whether this defendant was competent to waive legal
challenges to the death sentence.

I had no reason to question the good faith of the people who
came before me. They did not appear to be death penalty abolition-
ists, interested in using the court to pursue their own agenda. I
thought that they were urgently concerned about the question of
his competence.

I looked at the case over the weekend and presided at an emer-
gency hearing on Monday. Based on my review of the facts and the
law, I concluded that a stay should enter so that a hearing could
be conducted on the issue of his competence to waive challenges to
his death sentence. It was a very difficult week for all concerned.
The Court of Appeals upheld the stay, but a closely divided Su-
preme Court vacated the stay.

Senator KLOBUCHAR. And there was a 6-day evidentiary hearing,
is that right?

Judge CHATIGNY. As a result of the events that occurred during
that week, the defendant’s own counsel moved in the State court
for a stay so that a full hearing could be held on the issue. A hear-
ing was conducted. A determination was made that the defendant
was competent, and he was executed.

Senator KLOBUCHAR. And do you have any issues with the Supe-
rior Court’s determination?

Judge CHATIGNY. No.

Senator KLOBUCHAR. So I just want to be clear before we embark
on this journey to talk to you more about this case, that the whole
episode here wasn’t about the death penalty. You were ready to ac-
tually give that out as a sentence. The issue to you was whether
or not the defendant was competent to make certain decisions.

Judge CHATIGNY. That’s correct.

Senator KLOBUCHAR. And after this Ross episode was over, there
were complaints filed against you alleging judicial misconduct for
how you handled the case. A special Committee comprised of then-
Second Circuit Chief Judge John Walker, Second Circuit Judge
Pierre LaValle, and then-Chief District Judge Michael Mukasey of
the Southern District of New York exhaustively investigated the
facts and the allegations against you, and this panel absolved you
of any wrongdoing and cleared you of all the allegations against
you. Is that correct?

Judge CHATIGNY. Yes.

Senator KLOBUCHAR. And then the findings of this special panel
Welt;e?adopted by the Judicial Council for the Second Circuit. Is that
right?

Judge CHATIGNY. Yes.

Senator KLOBUCHAR. All right. Very well. I have gone slightly
over my time, so Senator Sessions, if you want an extra minute
and a half, please, it’s yours.

Senator SESSIONS. Thank you.

Senator KLOBUCHAR. Thank you.

Senator SESSIONS. But I see my colleague is here. Senator Grass-
ley is here, Senators Coburn and Kyl. I'd be pleased to yield to Sen-
ator Coburn at this time.

Senator COBURN. Welcome, Judge Chatigny. I want to go directly
to the Ross case, but before I ask you questions I want to make
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sure that everybody understands that are not familiar with the
case of the Roadside Strangler, Michael Ross. I'd like to describe
a few of the details before I ask you questions.

While in prison, Michael Ross participated in the creation of a
documentary on serial killers entitled, “The Serial Killers,” during
which he described in great detail how he raped and murdered
eight women and girls. In the video, he explained, “Serial killers
like me like to strangle their victims, and that is I guess the most
common form of killing because there’s more of a connection, it’s
more real, it’s not as quick.” Ross murdered all of his victims by
strangling them.

He later describes how he tied up Leslie Shelly, age 14, and put
her in the trunk of his car and then took the other girl, April
Brunias, age 14, and “raped her and killed her, and I put her in
the front seat.” Then he pulled Leslie Shelley out of the trunk and
brutally raped and killed her. In describing his last victim, Wendy
Baribeault, he said, “I raped her and I killed her. It wasn’t as
pleasant. It wasn’t a nice rape.”

Judge Chatigny, this is the man you described in your testimony
and in your discussions on this case as “the least culpable of people
on death row” and said, “he should never have been convicted, or
if convicted, he never should have been sentenced to death,” and
that “when Mr. Ross says that I feel I'm the victim of a miscarriage
of justice because they didn’t treat it as a mitigating factor, I can
well understand where he’s coming from.”

Judge, this serial murderer is the man you did everything pos-
sible to prevent the execution of. I think the record shows that. You
believed in your position. I just wonder why you think your behav-
ior in this case, which is pretty extraordinary—I've only sat on this
Committee for 5 years—why that behavior would warrant a pro-
motion to a much more senior court.

Judge CHATIGNY. Senator, thank you for your question. I appre-
ciate your concern. And of course, I found these horrible crimes to
be unimaginably and unspeakably abhorrent. I believed that under
the law, I was obliged to give careful consideration to the claim
that he was not competent to waive legal challenges to this death
sentence.

Senator COBURN. Was he not found out to be competent and
ruled competent?

Judge CHATIGNY. Ultimately, yes. After a full adversarial hearing
he was determined to be competent, and on that basis he was exe-
cuted. I believe that the law required such a hearing to be held and
that was my sole concern. I regret very much using words that
make it appear that I was concerned about the issue of his guilt.
In fact, I had no such concern.

Senator COBURN. But you did, in fact, agree that there were miti-
gating circumstances. I think you pronounced him with a diagnosis
of sexual sadism. Is that correct?

Judge CHATIGNY. Senator, I wish I could

Senator COBURN. I have the record here. Those are your words.

Judge CHATIGNY. Yes. And read out of context, I can appreciate
that the reader could think that I had an opinion. I addressed
those issues in connection with the issue of competence. The de-
fendant had a long history of mental illness, several disorders, in-
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cluding the one you mentioned. These were relevant to the question
of his competence to waive legal rights.

Senator COBURN. What was the name of the psychiatrist who di-
agnosed him with sexual sadism?

Judge CHATIGNY. He was evaluated by a psychiatrist named Mi-
chael Norko, and Dr. Norko testified in the State proceeding that
preceded my involvement that the defendant was competent. Part
of the difficulty in this unusual case was that there was no adver-
sary proceeding at that stage and his opinion was not tested in any
way. After the events that occurred before me, he contacted the de-
fendant’s lawyer and said, now that I have looked at material I had
not seen before, I realize my opinion could change. And it was on
that

Senator COBURN. Could change or did change?

Judge CHATIGNY. Could change.

Senator COBURN. OK.

Judge CHATIGNY. And on that basis, the defendant’s lawyer
sought a stay so that the issue could be adequately investigated
and reliability determined.

Again, I apologize for using words that call into question my
character as a judge in that case. In life, we——

Senator COBURN. I’'m not challenging your character. Your record
shows that you have great character. That’s not what I'm chal-
lenging. I'm worried about a standard that’s outside the law, an
empathy standard where you become too identified with a case to
make a sound judgment. As a matter of fact, multiple courts before
yours had found him competent. You were not the only one.

The other question that I have is that you were actually involved
in this case prior to it coming to you as an attorney, is that correct?

Judge CHATIGNY. Technically, perhaps. But

Senator COBURN. Was that made evident to the people who were
on both sides of the trial in this case? Was it disclosed?

Judge CHATIGNY. It was not, for the simple reason that I had for-
gotten my prior involvement.

Senator COBURN. In a serial murder case of eight people?

Judge CHATIGNY. I was not involved in the case. Thirteen years
before the matter came to me I was contacted by a friend who
asked me if I would file, on behalf of the Connecticut Criminal De-
fense Lawyers Association, a motion in the State Supreme Court
for leave to file an amicus brief on an evidentiary issue. I agreed
to do so. I reviewed the motion that he prepared and I saw to it
that it was filed, and that was the end of my involvement in the
matter.

Senator COBURN. I think my records are correct, that’s the only
death penalty case you were involved in in 25 and you forgot it?

Judge CHATIGNY. Senator, the simple truth is that—-

Senator COBURN. The rape and murder of eight young women?

Judge CHATIGNY. Well, I never represented Michael Ross and my
involvement didn’t extend beyond essentially acting as local coun-
sel for my friend for the purpose of filing an application to file a
motion, and that——

Senator COBURN. But you actually did research on that case on
mitigating factors. Is that correct?
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Judge CHATIGNY. I did some very limited research before con-
cluding that there was no need for me to be involved anymore, and
I told my friend that this was the case and I had no further in-
volvement.

Senator COBURN. I'm sorry. My time is up. I'll have to wait till
the second round.

Senator KLOBUCHAR. Thank you very much.

Just to clarify the record, Judge Chatigny, the issue last raised
by Senator Coburn about your recollection of filing a motion, you
didn’t actually represent the defendant, is that correct?

Judge CHATIGNY. That’s correct.

Senator KLOBUCHAR. And in the Mukasey report when they re-
viewed the conduct from this case, they in fact found that this was
innocent and not misconduct. Is that correct?

Judge CHATIGNY. They found that it was an innocent lapse of
memory, which it was.

Senator KLOBUCHAR. OK.

Judge CHATIGNY. When I realized that I had a prior involvement
I was stunned, as was my former partner when he learned about
it. It had been 13 years. It may seem to reasonable people that my
involvement was in some way significant, but it wasn’t.

Senator COBURN. Madam Chairman, I'd just like to add, prior to
you joining our Committee there was a judge, a Circuit judge by
the name of Jim Payne who disclosed he owned 100 shares of Wal-
Mart to the litigants in a trial and we castigated him as a Com-
mittee.

I didn’t, but the Chairman did, saying how unethical it was, even
though he disclosed it. So we're talking about two different stand-
ards now, one that says it’s fine not to disclose and one that says
somebody is not on the appellate bench today because they did dis-
close. I'd add that to the record.

Senator KLOBUCHAR. OK. Well, I wasn’t there for that case. I just
know what the finding of Judge Mukasey was in this case, and
that was that there was no misconduct.

Senator COBURN. But our job is not on the findings of Judge
Mukasey. It is our job to see if somebody is suitable for a Circuit
judge position, not the finding of an appeal in terms of lawyers.

Senator KLOBUCHAR. That’s correct.

Senator Sessions.

Senator SESSIONS. Senator Kyl, I'll yield.

Senator KYL. Thank you very much, Judge. Welcome. Maybe
that’s not the right terminology here, but obviously this Ross case
is something that’s been well-publicized. It’s something that I'm
sure you appreciate we have an obligation to look into.

Judge CHATIGNY. Yes.

Senator KYL. Part of the concern that I have about the case re-
lates to the issue of judicial temperament. You consider judicial
temperament to be a key factor in our evaluation of a nominee for
the court, I presume. I guess the thrust of the questions that I have
go to a conference you held with some of the lawyers and some of
the terminology that you used during that conference. This was on
January 28, according to the notes that I have here, with the de-
fendant’s lawyer, whose name is Paulding.
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Here are some of the things that my notes reflect that you said
during that. First of all, do you remember that teleconference?

Judge CHATIGNY. Yes.

Senator KYL. At least now you do.

Judge CHATIGNY. I do.

Senator KYL. You told him that he was “facilitating the execution
of his client”, that “we are not in this profession to help people get
killed”, and third, “and I tell you that, Mr. Paulding, because it is
true. What you’re doing is terribly, terribly wrong, and so I don’t
know how anybody in your position honestly, Mr. Paulding—I do
not know how anybody in your position could be accepting of this
responsibility to proceed in the face of this record to be the proxi-
mate cause of this man’s death.”

Do you remember those statements?

Judge CHATIGNY. I do.

Senator KYL. You then went on to warn him of the consequences
of his not reversing course. You said, “So I warn you, Mr. Paulding,
between now and whatever happens Sunday night, you’d better be
prepared to live with yourself for the rest of your life and you’d bet-
ter be prepared to deal with me if an investigation is conducted
and it turns out that what Lopez says and what this former pro-
gram director says is true, because I'll have your law license.” Do
you remember saying that?

Judge CHATIGNY. Yes.

Senator KYL. And then when Mr. Paulding told you that he had
spoken to his client as you had previously instructed him to do, you
responded, “Then you better make a clear record of it. You better
have a court reporter there taking down the advice you’re giving
him, because believe me, if—you’re going to need it. You’re going
to need it.”

Do you remember saying that?

Judge CHATIGNY. I do.

Senator KYL. Do you think that the way that you expressed your-
self in that hearing was appropriate and do you believe that it
might raise a legitimate question in our mind as to your judicial
temperament?

Judge CHATIGNY. Senator, thank you for asking me this question
because I can well understand why you would be concerned. I re-
gard judicial temperament as vitally important, indispensable. And
one of the difficulties that I have with the Ross case is the way I
spoke to Mr. Paulding. I used words that were excessive, words
that were harsh. I regretted them immediately and I undertook to
apologize to him at the earliest opportunity and he was very gra-
cious to say to me that no apology was necessary. But, yes, I do
acknowledge that my choice of words was terrible. It’s a situation
in which I believed then, and I believe now, that I did the right
thing, but I went about it the wrong way.

Senator KYL. Do you recall now what caused that to occur? Did
you lose your temper? Were you simply really uptight about this
particular case? Were you mad at Ross? What was your state of
mind that caused you to do something that you've acknowledged
was inappropriate?
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Judge CHATIGNY. This telephone conference took place at the end
of a grueling week, with hours remaining before the execution. I
believed that I had a duty to point out to this lawyer

Senator KyL. Was it pressure? I'm trying to—because of the time
here, trying to

Judge CHATIGNY. I'm sorry.

Senator KyL. Was it—your explanation would be that you were
under a lot of pressure, or what? I'm not trying to put words in
your mouth, I'm just looking for an explanation because that is un-
acceptable behavior for a judge.

Judge CHATIGNY. I agree that the words I used were wrong and
the pressure was intense. I would like to think that, even under
intense pressure, I would now display calm detachment, which I
surely did not display at the time. But it was a learning experience
for me, to be sure.

Senator KYL. Judge, because of our timing rules our questioning
is really chopped up here, so my first round of 5 minutes has now
expired. I'll just carry on then where I left off next time I have a
chance to query you.

Thank you.

Senator KLOBUCHAR. Thank you. And just since the topic of your
temperament came up, I just want to put in the record that the
Committee has received a joint letter from three former Repub-
lican-appointed U.S. Attorneys for the District of Connecticut:
Kevin O’Connor, U.S. Attorney from 2002 to 2008; Alan Nevis, U.S.
Attorney from 1981 to 1985; and a U.S. district judge for that same
district from 1985 to 1989; and Stanley Twardy, Jr., U.S. Attorney
from 1985 to 1991, who wrote that they “support without any res-
ervation the nomination of Judge Robert Chatigny to the U.S.
Court of Appeals for the Second Circuit”.

In a letter dated April 16th, 2010, they wrote that they, “Have
found him to be even-tempered, thorough, and without agenda”, as
well as “a fair-minded and impartial judge” whose record in sen-
tencing Federal criminal defendants shows that he is appropriately
sensitive to the facts of the person before him and the rights of the
victims of the crimes that have been committed. So I will include
this letter in the record.

[The letter appears as a submission for the record.]

Senator KLOBUCHAR. I would also note just one more clarification
of the record, that in the Mukasey findings, that this was not found
to be a reason for misconduct. I think they call it unusual, but they
understood the circumstances. Is that correct?

Judge CHATIGNY. Yes.

Senator SESSIONS. Madam Chairman, are you——

Senator KLOBUCHAR. I'm just clarifying the record since

Senator SESSIONS. Well, are you going to respond to each wit-
ness’ testimony? Is that the way we’re going to do it?

Senator KLOBUCHAR. Senator Sessions, it’s your time to question
and I'll go after that. Your turn.

Senator SESSIONS. Well, I would offer for the record the letter
from Mr. Michael E. O’'Hare, the supervising Assistant State’s At-
torney who represented the State in this case, who questions the
wisdom of this appointment and the fitness of the nominee to serve
who was there, participated, and saw what happened. I don’t think
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this is a matter that is going to lightly go away, Judge. I wish it
was, but it’s just not going to be dismissed.

I have been a prosecutor and I have seen judges go beyond their
proper role in hearings, and I believe you did in this case. I believe
Mr. Paulding, the attorney for the defendant, conducted himself in
a way he should have and that you did not. And so that’s a prob-
lem for me. You have a good record. People like you. In other
cases—there are some concerns in other cases. But I just have to
tell you, I've seen the transcript and I didn’t—not so much—I think
it evidenced a lack of a proper understanding of your role in the
matter.

So with regard to the competency hearing you testified to that
occurred before the death penalty was carried out, this matter had
been tried in the State courts of Connecticut, had been appealed to
the Connecticut Supreme Court, and a competency hearing had
been held and the death penalty had been affirmed by the highest
court in the State of Connecticut, had it not?

Judge CHATIGNY. Yes.

Senator SESSIONS. And so what occurred, as I understand it, is
that a letter came in from a prisoner at the last minute saying that
the defendant may have been brainwashed and that somehow this
caused a second competency hearing to occur. Is that correct?

Judge CHATIGNY. It was one of a number of things that happened
to contribute to that result.

Senator SESSIONS. Now, with regard to that letter, when did that
letter come in? Did that come in before the Friday teleconference?

Judge CHATIGNY. Yes. I believe it arrived 2 days before—two or
3 days before. I don’t recall—

Senator SESSIONS. And Mr. Paulding had been in constant con-
tact with his client, and as it turned out that letter was insubstan-
tial and not proven to be dispositive of the issue of his competency.

And apparently, is it not true, that the client, Mr. Ross, the mur-
derer, had decided he didn’t want to appeal anymore? He felt that
the judgment of execution was due to be carried out and he was
prepared to accept it.

Judge CHATIGNY. Yes. And the issue before me was whether he
was competent to waive legal remedies.

Senator SESSIONS. And the attorney who has been working with
him and been defending him that he chose—is that correct, or was
he appointed?

Judge CHATIGNY. Senator, let me take this opportunity to clarify.
His long-time defense counsel who had defended him over the
course of the many years were the ones who came to the Federal
court, claiming that he was not competent to waive legal remedies.
The lawyer who was representing him at the time, Mr. Paulding,
had been hired to advocate that he was competent.

Senator SESSIONS. By the defendant or his

Judge CHATIGNY. By the defendant.

Senator SESSIONS. So the defendant wanted a lawyer to make
clear that he didn’t think he was incompetent and that he was pre-
pared to accept his fate.

Judge CHATIGNY. Yes.
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Senator SESSIONS. Which is consistent with what the competency
hearing in the State had found, and consistent with what the ap-
pellate courts and the Supreme Court of Connecticut had found.

Now, tell me again. I have to ask this. Senator Coburn asked you
about the letter that you wrote from your friend. Did you know—
did you sign the letter?

Judge CHATIGNY. I signed an application for leave to file a brief,
yes.
ﬂSgglator SESSIONS. And was a brief—was it the brief that was

iled?

Judge CHATIGNY. No brief was ever filed. My involvement was
limited to filing that application for permission to file a brief, look-
ing briefly at an issue and then informing my friend that I didn’t
think it was necessary or appropriate for me to be briefing that
issue, that others could do it, and so my involvement ended.

Senator SESSIONS. So he did give you some indication of what the
issue was apparently.

Judge CHATIGNY. Not really.

Senator SESSIONS. Well, you say you told him it wasn’t appro-
priate for you to respond, or something to that effect. Surely you
had some basis to make an evaluation of the merits of the case.

Judge CHATIGNY. Please understand that this was one issue of
many and I was not involved in considering all the other issues.
My consideration of this one particular issue was very limited. As
I said before, I was not involved in the Ross litigation, except for
that very brief involvement, which I unfortunately forgot. Had I re-
membered, I would have recused myself to avoid even a possible
appearance of bias. But regrettable as it is, I forgot.

Senator SESSIONS. Well, my time has run at this point. You
know, we want to be fair to you and we’re going to do that. You
need to have an opportunity to explain, and I've learned a few
things in talking with you already I didn’t fully understand. But
we do have some more. Madam Chairman, I think we’ll need to
have some more time.

Senator KLOBUCHAR. Of course. Whatever time you need.

I just had some follow-up questions, Judge Chatigny.

Now, so what happened here is, you have this case, he’s going
to be executed, and then you get some information that the guy
that had found him, the medical expert who had found him com-
petent to stand trial, was now doubting his opinion. Is that right?
Or wasn’t sure if that was correct, or he might make a different
opinion?

Judge CHATIGNY. The sequence needs to be clarified The psychia-
trist who evaluated this defendant in the State court competency
proceeding contacted the defendant’s lawyer soon after the tele-
phone conference that we’ve discussed and told the lawyer that he
had come into possession of material, actually writings, by this de-
fendant that caused him to think that his opinion about the de-
fendant’s competence could change. That, together with other infor-
mation that emerged, caused Mr. Ross’s lawyer to move to stay the
execution so that the issue of the defendant’s competence could be
reevaluated.

Senator KLOBUCHAR. And so you then had to make a decision. So
the lawyer gets this information that the expert who had said his
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client was competent now isn’t sure if he’s competent, so he gives
him that. So the lawyer—I just, as a lawyer myself, you would
have an obligation to bring that before a judge.

So, now you look at this competency issue. I just remember, as
a prosecutor, we would have these cases come up. I will be honest,
as a prosecutor, we’d always want them to be found competent to
stand trial even if they were like talking to tomatoes or whatever
cases that we had. We did have one like that.

And sometimes we would concede it because it was so obvious,
and sometimes it was a murky area, but a lot of times as a pros-
ecutor we would fight to have someone declared competent. I'm
sure you've seen that. But your obligation as a judge—let’s say that
you had just dismissed this and didn’t even look at it and said, you
know what? He’s competent and I don’t even want to give a chance
to have a hearing on this. Then what if he was executed then and
then someone had found that the lawyer—that this lawyer hadn’t
brought it up or hadn’t done anything about. What would have
happened to that lawyer?

Judge CHATIGNY. Well, that was my concern. I undertook to
warn Mr. Paulding of the potential consequences if he failed to act
and his client was executed in violation of his constitutional rights.
I was trying to do the right thing to protect the integrity of the sys-
tem. If we were going to have an execution we should do it right.
This was the first one in 45 years, and I thought it was important
that it be done carefully.

Senator KLOBUCHAR. So it wasn’t your belief that somehow he
shouldn’t be executed or

Judge CHATIGNY. No.

Senator KLOBUCHAR. Even that he didn’t do the deeds. It was
that—and the horrific crime. It was that the procedure at hand,
you felt especially if it was this landmark execution, horrific case,
public focus, and you wanted it to be handled in the right way, is
that what you're talking about?

Judge CHATIGNY. Yes. And as it happened, Mr. Paulding pre-
pared a motion for a stay of the execution for filing in Federal
court, and recognizing that these unusual events of the past week
had created an unfortunate situation, I urged him to file the mo-
tion in State court, out of respect for the State court, to give the
State court an opportunity to act on that, and he did. The State
court granted the motion, held the competency hearing, made the
finding that the defendant was competent, and in the end that’s
how it turned out.

Senator KLOBUCHAR. And then one other clarification. During
this three-judge panel, looking back at this case with all of its facts
and evidence, Michael Ross’s lawyer, who is J.R. Paulding, testified
that he did not feel pressured, but sought a postponement of the
execution based on his own view of the evidence and his duties as
a lawyer. Is that correct?

Judge CHATIGNY. Yes.

Senator KLOBUCHAR. OK.

Judge CHATIGNY. And I feel particularly badly about what oc-
curred because I think that Mr. Paulding did his conscientious best
in the circumstances.
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Senator KLOBUCHAR. And then after that happened, when the
three-judge panel issued its decision, it actually said that, “while
the judge used strong language, there was no misconduct. Under
the proper circumstances, a judge may deliver a warning that
threatens a misbehaving attorney with disciplinary action or con-
tempt citation by the judge, or referral to another disciplinary au-
thority without necessarily interfering with any legitimate right of
the attorney or the attorney’s client.”

Again, these were three judges: Second Circuit Chief Judge
Walker, who was nominated by President George H.W. Bush;
Judge Pierre LaValle; and then Southern District of New York
Chief Judge Michael Mukasey, who as we know later went on to
serve as the U.S. Attorney General under George W. Bush.

And I understand that Mr. Mukasey is publicly supporting your
nomination. As we know from Senator Sessions’ statement, that he
had called him. Is that correct?

Judge CHATIGNY. Yes.

Senator KLOBUCHAR. All right.

So again, I want to thank you. I would love to talk to you. I think
you’ve had like 450 opinions. Is that correct?

Judge CHATIGNY. Yes.

Senator KLOBUCHAR. And only 16 of them have been reversed.
Who'’s counting? I don’t know.

[Laughter.]

Senator KLOBUCHAR. Something like that. Or been maybe taken
up to be reconsidered broader, than reversed.

But I want to thank you for your patience. I know my colleagues
have some other questions. Thank you very much.

Judge CHATIGNY. Thank you.

Senator KyL. Madam Chairman, Senator Coburn has graciously
agreed to let me go ahead.

Senator KLOBUCHAR. Senator Kyl.

Senator KYL. Let me go ahead. As is the case sometimes, things
interfere with this hearing, and I apologize, but I only have a
minute before I have to go to another commitment.

I've got two questions, each with a subpart. Let me go back to
this conference that we talked about before. You, in this conference,
cited your own personal experience in an unrelated matter, touring
the prison where Mr. Ross was held. I gather this was not a part
of the record in the case before you. Was that an appropriate thing
under those circumstances?

And I guess, second, you also referenced abundant literature that
you had read on the issue, noting that most European countries
would refuse to extradite prisoners if a prisoner was going to end
up “in that setting.” I think you were referring to that particular
prison.

I guess the second part of this question is: how does that inform,
or do you believe that this is an appropriate reference for you to
inform interpretation of U.S. case law?

Judge CHATIGNY. Senator, dealing with the first part of the ques-
tion, I had toured the facility in connection with another case and
I wanted to put that on the record so that Mr. Paulding and others
would know what was in my mind. In the ordinary case, a judge
would not take into consideration things outside the record, but
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this was an emergency proceeding and I felt I had an obligation to
disclose that, partly because I wanted to do my best to focus Mr.
Paulding’s attention on what was going on. And [——

Senator KYL. I'm sorry. Because of the time—I appreciate that.

Judge CHATIGNY. I’'m sorry.

Senator KyL. Can you get to the second part of the question re-
garding the foreign law?

Judge CHATIGNY. Yes.

Senator KyL. This is a matter of great concern to those of us who
don’t think it appropriate to resolve U.S. cases on the basis of for-
eign law.

Judge CHATIGNY. I understand. And I have never used foreign
law to decide an issue before me and I can’t envision a cir-
cumstance in which I would. My point here was to impress upon
Mr. Paulding that the conditions of the defendant’s confinement
could exacerbate his mental illness, as alleged. As it turned out,
after the full evidentiary hearing in State court, that proved not to
be so. But at the time I spoke, I had an allegation that it was so
and I went forward for that reason only.

Senator KyL. Well, what did European extradition experience
have to do with that?

Judge CHATIGNY. Only insofar as they relied upon empirical evi-
dence regarding the effect of long-term solitary confinement on in-
mates, and for no other reason.

Senator KYL. Let me switch to a second subject. After the tele-
conference and after the Supreme Court affirmed the Second Cir-
cuit’s reversal of the temporary restraining order and there were
no additional impediments to his execution, which was then set to
occur at 2 a.m. on the following morning, about 3 hours before the
scheduled execution you directed the clerk of your court to call the
Execution Command Center and request the number of Judge Pat-
rick Clifford, who was the State trial court judge in the case. Is
that correct?

Judge CHATIGNY. Yes.

Senator KyL. Now, given the fact that there was no longer any
matter pending before you, and I gather there was no motion on
the part of any party, why did you do that?

Judge CHATIGNY. I wanted the judge to know that I was avail-
able in case he wanted to speak with me. I thought there was a
chance he might hear from Mr. Paulding and he might want to
seek clarification from me.

Senator KYL. Did you speak with him, with the judge?

Judge CHATIGNY. No.

Senator KYL. Did you also try to contact the chief justice of the
Supreme Court, Justice Sullivan?

Judge CHATIGNY. No.

Senator KYL. Do you believe now that it was appropriate for you
to call to volunteer that if they had any questions, that you'd be
happy to try to answer them?

Judge CHATIGNY. I do.

Senator KYL. The thing that is in my mind in this line of inquiry
is that it appears to me that you believe that anybody who could
commit such a heinous crime must be mentally unfit, and it ap-
pears to me that you take an undue interest—even though I appre-
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ciate the fact that you said if there’s going to be an execution you
want to make sure it’s done right—and were very exercised about
the way you discussed this with counsel. Would you care to com-
ment on my—on this perception that I have?

Judge CHATIGNY. Yes. Thank you for giving me the opportunity.
I can well understand why you would have that perception. It’s un-
fortunate that the Ross case gets in the way of the record of my
work day-to-day in all kinds of cases over the course of 15 years.
It is not a reliable indication of my character as a judge or my
work as a judge. Again, I believe I did the right thing, but I went
about it the wrong way. For that, 'm sorry.

Senator KYL. I appreciate that. There were some other questions
that I wanted to ask concerning some other decisions that you were
involved in and I think we’ll have the opportunity to put those
questions on the record for you. I would appreciate that.

[The questions appear under Questions and Answers.]

Senator KYL. And for those family or friends who are here, I
wasn’t here at the beginning so I don’t know exactly who everybody
in the audience is. I hope that everyone appreciates that the Sen-
ate has an obligation, a very serious obligation to the U.S. Con-
stitution, to provide advice and consent to the President on his
nominations. Just as your responsibilities require rigorous inves-
tigation, Judge, I am sure that those who are representing you
here today can appreciate that our responsibility requires the
same.

I appreciate your responsiveness and I apologize for having to
leave now.

Judge CHATIGNY. Thank you.

Senator KLOBUCHAR. Thank you very much, Senator Kyl. Thank
you for being here.

Senator Coburn.

Senator COBURN. Let me go back. I think I heard you, and you
need to clarify this for me. What was the reason you did not file
an amicus brief on the Ross case?

Judge CHATIGNY. The issue that was suggested for briefing
seemed to me to not warrant a brief on behalf of the Criminal De-
fense Lawyers Association.

Senator COBURN. Is it not true that you were written by Mr.
Ross after you’d filed a motion to file an amicus brief, and that you
wrote him back saying your involvement was when the case was
over?

Judge CHATIGNY. Yes.

Senator COBURN. OK. Thank you.

And you didn’t have any recollection of that prior to this case?

Judge CHATIGNY. I did not.

Senator COBURN. All right. Thank you.

I want to go back to the interaction with Counselor Paulding and
just clarify for the record a little bit. Paulding only filed a stay
after he had what he believed at that time was an implied threat.
Would you agree with that?

Judge CHATIGNY. Senator, I believe Mr. Paulding has stated that
he did not feel threatened and that he sought the stay based main-
ly on his conversation with Dr. Norko and his duty to the courts
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to bring to their attention new information or evidence bearing on
the issue of his client’s competence.

Senator COBURN. Then why would Mr. Ross testify in front of
you that the only reason he agreed to go along with the filing of
the stay is to “protect Paulding’s law license”?

Judge CHATIGNY. There was no such testimony by anyone before
me.

Senator COBURN. It was in the Supreme Court, in the State Su-
preme Court.

Judge CHATIGNY. That was not the position he took.

Senator COBURN. That’s a direct quote: “protect Paulding’s law li-
cense,” from the State Supreme Court.

Let me move on, if I may. Do you believe that there is a miti-
gating factor in all death penalty cases?

Judge CHATIGNY. No.

Senator COBURN. Do you believe that in sexually related crimes
such as Ross’s, that there usually is a mitigating factor?

Judge CHATIGNY. No.

Senator COBURN. How much time did you spend researching
mitigating factors when you were first asked to look at Mr. Ross’s
fecord by the—I think it was the Connecticut trial bar, benevo-
ent—

Judge CHATIGNY. I don’t recall doing any research into miti-
gating factors.

Senator COBURN. Thank you.

Judge CHATIGNY. I think it was an evidentiary issue, but I don’t
recall.

Senator COBURN. It should be noted for the record, at the time
of your conversation with Mr. Paulding, you were a member of the
Grievance Committee of the U.S. District Court for the District of
Columbia. Is that correct? Would your statements to Mr. Paulding
carry more weight considering you were on the Grievance Com-
mittee versus a judge who was not on the Grievance Committee?
Would you, as a reasonable man, tend to think that it might carry
more weight?

Judge CHATIGNY. Senator, I'm not sure. And I'm trying to recall
if I was a member of the Grievance Committee at that time. I don’t
recall. But certainly, you're right. A forceful statement to a lawyer
will tend to have an impression, and I do regret that my words to
Mr. Paulding were harsh.

I would want to be clear. You referred to Mr. Ross’s testimony.
I believe he gave that testimony in the subsequent State court pro-
ceeding.

Senator COBURN. Yes, he did.

Judge CHATIGNY. I don’t want to leave you with the impression
that I doubt that he did that.

Senator COBURN. No, no. No. I understand that. Thank you. Let’s
move off that for a minute. I'll bet you'd like to move off of it, and
so would I. Thank you for being so cooperative.

In Doe v. Lee, you held that the Connecticut Sex Offender Reg-
istration Act was unconstitutional. The U.S. Supreme Court unani-
mously reversed your decision. Specifically, the court rejected your
conclusion that a violation of a liberty interest occurred because the
law implied that all registrants are currently dangerous and im-
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posed onerous registration obligations, relying on its previous
precedent established in Paul v. Davis, that mere injury to reputa-
tion, even if defamatory, does not constitute the deprivation of a
liberty interest.

Why did you disregard prior Supreme Court precedent in that
ruling?

Judge CHATIGNY. Senator, as in every case, I did my best to
faithfully apply the law. In that case, a procedural issue was pre-
sented. I studied the relevant precedents of the Second Circuit, did
my best to follow them. I concluded that due process did require
that a hearing be held in a circumstance where a

Senator COBURN. I'm out of time. Let me just ask one other ques-
tion. You’re not responsible just for the precedents of the Second
Circuit, you're responsible for the precedents of the Supreme Court
as well, correct?

Judge CHATIGNY. Yes.

Senator COBURN. Thank you. I'll yield back and I'll wait for the
next round.

Senator KLOBUCHAR. Okay. Thank you.

And just to clarify that issue, you did not actually strike down
Megan’s Law, is that correct?

Judge CHATIGNY. No. I ruled that due process required a hear-
ing. The Second Circuit affirmed. The Supreme Court

Senator KLOBUCHAR. And they unanimously affirmed?

Judge CHATIGNY. They did. The Supreme Court unanimously re-
versed. I, of course, accept their ruling as the law of the land and
have no difficulty whatsoever following it. But I did my best to
apply the law as I understood it.

Senator KLOBUCHAR. And again, you didn’t strike it down. It was
a procedural issue, that you felt that there should be—you felt that
there should be an additional procedure.

Judge CHATIGNY. To be clear, under Connecticut’s registry, non-
dangerous registrants and dangerous registrants were lumped to-
gether. There was no differentiation. The plaintiff claimed to be
non-dangerous and he wanted an opportunity to prove that at a
hearing before he was listed on the registry. Under applicable
precedent, Supreme Court and Second Circuit, I concluded that he
was right, and on that basis I said you can’t put these people on
the registry without giving them a hearing. The Court of Appeals
agreed. The Supreme Court unanimously disagreed and the reg-
istry is in effect.

Senator KLOBUCHAR. Okay. Thank you.

Senator Sessions.

Senator SESSIONS. Judge, as a trial judge you have the authority
on motion, if contempt is executed in your presence, to discipline
lawyers, do you not?

Judge CHATIGNY. Yes.

Senator SESSIONS. And lawyers know that and they respect the
power of a judge. I have to say that your comments—really,
threats—to Mr. Paulding were inappropriate. Would you agree?

Judge CHATIGNY. I would agree that the words I used were ex-
cessive, yes.

Senator SESSIONS. And you also said at that time, “We’re not in
this profession to help people get killed.” A lawful execution does
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not meet my definition of killing. Do you think that’s a bad choice
of words?

Judge CHATIGNY. Very much so.

Senator SESSIONS. And then when you said to the lawyer, “what
you're doing is terribly, terribly wrong”, and you went on to say,
“I do not know how anybody in your position could be accepting of
this responsibility and proceed in the face of this record to be the
proximate cause of this man’s death.”

Then you, I think, went on to basically threaten him. You said,
“Then you better make a clear record of it. You better have a court
reporter there taking down the advice you're giving him, because
believe me, you're going to need it. You’re going to need it.”

Do you feel like—it seems to me the lawyer was representing a
client who had had a full panoply of appeals and was ready to ac-
cept his fate, and it seems to be a mentality among some in our
legal system that the death penalty must be resisted at virtually
all costs, and we go to every possible effort to delay its coming.

Do you agree that you have a right, when the time is ready, that
the defendant is ready to be executed, that he should be executed?

Judge CHATIGNY. Yes, if he’s competent, then that’s his choice.

Senator SESSIONS. Now, during this call you said this that wor-
ries me: “Looking at the record in light most favorable to Mr. Ross,
he never should have been convicted.” How could you say that?

Judge CHATIGNY. Here again, Senator, I appreciate the question
because it gives me an opportunity to clarify and to address your
understandable concern. I was trying to explain to Mr. Paulding
that the significant evidence casting doubt on his client’s com-
petence pervaded the case.

The issue of guilt was not before me. That issue had been deter-
mined, but the issue of competence was before me and his history
of mental illness was clearly relevant to that issue. His prior coun-
sel had defended the case based on an insanity defense, later based
on his mental disorders. And I regret that I used words that sug-
gested I had an opinion about this defendant’s guilt or that I was
concerned about his guilt. I was not. I—my sole concern was
whether he was competent to waive legal remedies. It was a learn-
ing experience, as I said. If I had it to do again I would certainly
do it differently.

Senator SESSIONS. Well, you said “he should never have been
convicted” and then went on to say “or if convicted, he never should
have been sentenced to death because sexual sadism is clearly a
mitigating factor.” Can you cite any authority in which sexual sa-
dism has been defined as a mitigating factor?

Judge CHATIGNY. No.

Senator SESSIONS. Well, I don’t think there is any. I'm rather—
it seems to me that would be, if anything, an aggravating factor.

Judge CHATIGNY. My intention was to call Mr. Paulding’s atten-
tion to the record of the defendant’s disorders, including that one,
solely to impress upon him the need to reassess the issue of his
competence to waive legal remedies.

Senator SESSIONS. Well, you said that there was significant evi-
dence raising questions about his competency. I don’t know that
there was a scintilla of evidence. I guess this letter, if you chose
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to see it as something of value, could have been seen as some
minor possibility of a competency question.

But really, the attorney, Mr. Paulding, was in contact with his
client who had been—and didn’t take this seriously. All it was was
a letter from a person in jail, maybe trying to help out a fellow
prisoner, if he could frustrate the system, it sounded like to me.
There was no real credible facts stated in that letter that would
make me think that there was a real significant question of com-
petency. Wouldn’t you agree?

Judge CHATIGNY. I do agree. I realize now that there’s an impor-
tant point that needs to be clarified. At the emergency hearing on
the application for the stay, the plaintiffs proffered evidence on the
subject of the defendant’s competence, including expert testimony,
which had not been considered by the State court.

It was against the background of that evidence that we subse-
quently saw new evidence emerge, but the evidence that concerned
me at the very beginning was this evidence proffered at the emer-
gency hearing, including expert psychiatric evidence, which had not
been part of the competency hearing in the State court. I am sorry
I didn’t clarify that earlier.

Senator SESSIONS. Well

Judge CHATIGNY. When the competency hearing was reconvened
in State court, there were expert witnesses on both sides who testi-
fied on that issue. The trial-type proceeding took approximately a
week, with two experts on both sides of the question, and then the
State judge wrote a careful, thoughtful opinion, finding that the de-
fendant was competent.

Senator SESSIONS. But the Connecticut Supreme Court had also
reviewed it previously in the record of the previous competency
hearing and found him adequate, did it not? So you were just sec-
ond-guessing their decision based on a letter from a prisoner. Ex-
cuse me. He should be able to answer that and I'll give you more
time. I've gone beyond my time.

Judge CHATIGNY. I believe strongly that a district judge should
defer to the State court, and I do that. In this unusual case, I be-
lieved that the allegations that were made and the evidence that
was presented to me in support of those allegations raised a suffi-
cient issue about competence to require a further review, in no
small part because there had been no adversarial hearing in the
State court where the issue could be tested, as we test issues in
our system.

Senator KLOBUCHAR. OK. Thank you.

Judge Chatigny, I just want to go back over this, your sort of ex-
acerbation at the hearing and why you felt that way and used that
language that you now regret. And I was actually listening to it,
thinking about times that I've been before judges who get mad,
even in civil cases, about things. Some of the words you used re-
mind me of other words I've heard, so it didn’t really surprise me,
but they don’t usually get litigated because it never comes out. But
I've heard judges use very strong language at lawyers, and that’s
no excusing it, I just have.

And so, but one of the things I found interesting was just this
succinct statement by the panel, the Second Circuit conclusion,
about some of the things you had said in exchange with the lawyer,
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who as we know has already said that he didn’t feel pressured, and
I'll get to that in a minute.

But they said, “The words cannot be read in isolation. The pro-
ceeding colloquy clearly shows Judge Chatigny’s growing exaspera-
tion with the fact that Ross was about to be executed based on his
waiver of legal remedies in the face of a reasonable possibility”,
and you've already told Senator Sessions that if you felt that he
was firmly competent, had no questions about that, the fact that
he waived his remedies and was going to be executed, that
wouldn’t be a problem for you. Is that correct?

Judge CHATIGNY. That’s correct.

Senator KLOBUCHAR. So you said that—what they say is that “in
the face of a reasonable possibility that he was not competent to
give such a waiver”, so you have this situation where this new evi-
dence has come before you from his lawyer, so youre concerned
that he may not be competent, and at the same time you have a
lawyer—the Second Circuit stated, “his lawyer was refusing to take
steps to examine new evidence casting doubt on his client’s com-
petence. The judge was clearly concerned that Paulding’s”, that’s
the lawyer, “reluctance to engage the court in the question of Ross’s
competence, based on Paulding’s sense that he was bound by his
client’s instructions, might cause an unconstitutional execution.” So
once again, your concern was not that you didn’t want to do the
death penalty or you had a problem with it, it was that you were
concerned that this could be found to be unconstitutional and you
wanted to have it done right.

Judge CHATIGNY. That’s true.

Senator KLOBUCHAR. And the lawyer—and I can understand
where the lawyer is coming from—feels lawyers should do what
their client says. But from your standpoint, and the case law
shows, the first question the lawyer has to ask is, is my client com-
petent or not.

Judge CHATIGNY. That’s correct.

Senator KLOBUCHAR. And that’s why I can understand you got a
little heated, whether it was right or not, in trying to make sure
that lawyer understood that, that, yes, you're bound by what your
client says but you've got to make sure he’s competent. OK.

So, the other piece of this is just some of the things that we
heard about your feelings on the case itself, and what you were try-
ing to do here was to make sure the procedures were followed.
That’s right?

Judge CHATIGNY. Yes.

Senator KLOBUCHAR. OK. And I'd just note that again, in the
Second Circuit decision, that it says—they say, “There is no indica-
tion that Judge Chatigny sought to nullify Ross’s death sentence.
Rather, the transcript clearly reflects his focus on insuring that a
proper competency determination be made.”

Then one other thing I wanted to put on the record here was that
17 former Federal prosecutors who worked with or appeared before
you wrote to this Committee about their “conviction in his integrity
and fitness to serve on the Court of Appeals”. In an April 27, 2010
letter, they describe you as “unfailingly respectful of others and
their views with no axe to grind”, and asserted that, “in criminal
as well as civil matters, Judge Chatigny has proven himself over
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the course of 15 years on the bench to be unbiased, compassionate,
and temperate.”

So I'd like to put that letter on the record as well in addition to
the ones that we heard from the chief U.S. Attorneys that were in-
cluded in the record.

[The letter appears as a submission for the record.]

Senator KLOBUCHAR. Just one other follow-up. You’ve had how
many cases? Do you remember how many cases you’ve had in your
career as judge?

Judge CHATIGNY. Thousands.

Senator KLOBUCHAR. I think someone told me you had 4,000
cases.

Judge CHATIGNY. That sounds right.

Senator KLOBUCHAR. OK. And you've issued 450 decisions.

Judge CHATIGNY. I thought perhaps more. I think I've had ap-
proximately 450 criminal defendants come before me for sen-
tencing. That’s an estimate. The number of opinions, I'm not sure.

Senator KLOBUCHAR. And most of those—we discussed almost all
of those cases have been upheld. I think I had the number, 16
cases had been reversed. Is that right?

Judge CHATIGNY. I believe so. I'm not sure.

Senator KLOBUCHAR. And have you had other cases where you
had to deal with competence and make sure that the defendant
was competent to stand trial?

Judge CHATIGNY. Yes.

Senator KLOBUCHAR. Is it something that you are acutely aware
of when you go into these cases?

Judge CHATIGNY. Yes.

Senator KLOBUCHAR. Do you think other judges are concerned
about that as well?

Judge CHATIGNY. I do.

Senator KLOBUCHAR. OK. I was thinking your son is over there.
Oh, one has left. It’s just too much. I'll talk to him later. When you
think about all of these cases you had, the 4,000 cases and all of
the work you’ve done as a judge, what are you most proud of? It
might not be one case, but just of the work and your judicial philos-
ophy, what you’ve done as a judge that you would want them to

now.

Judge CHATIGNY. Well, thank you for that question. I would say
that I’'m proud of doing a fair and honest job of it day in and day
out and trying to do my part to maintain public confidence in a sys-
tem of justice that I revere.

Senator KLOBUCHAR. OK. Thank you very much.

I think Senator Coburn is next.

Senator COBURN. Thank you. I'd like to enter into the record an
affidavit submitted by Mr. Golub of the Connecticut Criminal De-
fense Lawyers Association which states that in fact the particular
issue you agreed to research related to establishing mitigating fac-
tors for death penalty cases.

[The affidavit appears as a submission for the record.]

Senator COBURN. The other thing I wanted to raise with you is,
are you aware of Federal statute 28 U.S.C. 2254(e)?

Judge CHATIGNY. I believe so.
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Senator COBURN. OK. It states that in Federal habeas corpus
proceedings, factual determinations of State courts shall be pre-
sumed to be correct.

Judge CHATIGNY. Yes.

Senator COBURN. And as I understand it, the Connecticut courts
considered and rejected the allegation that Mr. Ross was not com-
petent when he decided not to pursue further appeals, and that in
the hearing on the public defender’s habeas corpus petition, how-
ever, you said that this finding was “not binding on me, it can’t be”.
Is that accurate?

Judge CHATIGNY. Yes.

Senator COBURN. And why is it not binding on you?

Judge CHATIGNY. Because the procedure that was followed was
limited and I was presented with evidence raising a substantial
issue on a matter of life and death.

Senator COBURN. Thank you.

I want to go back to one other area and then I'll finish, and I'll
have some questions for the record.

You gave a speech at the American Constitution Society at the
University of Connecticut Law School in which you criticized man-
datory minimums because “empathy for individuals in a case inevi-
tably comes into play, as it should”. Does empathy factor in your
decisions in a courtroom?

Judge CHATIGNY. No.

Senator COBURN. Just in sentencing?

Judge CHATIGNY. Not in sentencing.

Senator COBURN. Well, explain that statement to me then. You
criticized mandatory minimums in that speech, and your following
statement was, “empathy for individuals involved in a case inevi-
tably comes into play, as it should”.

Judge CHATIGNY. Well, I recall the speech. I don’t recall the com-
ment.

Senator COBURN. Well, that’s a quote exactly.

Judge CHATIGNY. Yes. I don’t doubt that I made the comment. I
believe I was referring to not just the defendant, but also the vic-
tims, as well as witnesses when I referred to the individuals, plu-
ral, in a case. I think that it is important, in a criminal case at
sentencing, for a judge to be conscious of the interests of all con-
cerned, but the decision needs to be based on the facts and the law.

Senator COBURN. In the same speech you said, “We shouldn’t try
to drastically reduce departures. Departures are essential. The pur-
pose of the Federal Sentencing Guidelines is to provide consistency
and uniformity.” I agree with that. “That way the sentences im-
posed for the same crimes do not vary widely depending on the
judge the defendant happens to draw on.”

What factors do you consider in deciding whether or not down-
ward departure is appropriate?

Judge CHATIGNY. I consider the presentation made by the par-
ties, I look at the guidelines with care, and I ask whether, on the
facts before me, a departure under the guidelines is warranted. I
recognize——

Senator COBURN. You're not out of line with all the rest of the
judges, so I don’t want to make that point. I think you’ve followed
that fairly well. I do have some questions, however, on six child
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pornography prosecutions and one sexual tourism case. You've de-
parted on those cases.

The reason I'm asking the question is, we have a sexual sadism
case which looks like you’re sympathetic towards, we have Megan’s
Law, which you’re trying to give a greater constitutional right than
what the Supreme Court ultimately said was there, and then we
have this instance of child pornography in which you’re going
against the Sentencing Guidelines. And I may have as well, but the
reason for the question is, you put all these together, it creates a
story that would appear that you’re soft on sexual crimes, sexual
pornography, and abuse of children. I know you’re not and I'm not
Saih(lig that, but you can understand why those questions should be
asked.

Judge CHATIGNY. Yes. Absolutely. I recognize that a narrative
has developed here that depicts me in this way, and I can assure
you that child pornography is abhorrent to me, and if I have de-
parted it is only because the facts and the law seem to demand it.

Senator COBURN. Thank you very much. You’ve been very cooper-
ative. Appreciate it.

Judge CHATIGNY. Thank you.

Senator KLOBUCHAR. Senator Sessions.

Senator SESSIONS. Thank you. I know you’ve handled a lot of
cases, some 4,000 cases. But can you think of any case in which
you’ve injected yourself more personally into than this case involv-
ing a sexual predator who murdered, admittedly, eight women?

Judge CHATIGNY. I cannot. I have spent years working on other
cases. This case took about a week, actually, just a week. I've given
a lot of thought to other cases, and in that way invested myself
heavily in them. But you're right, this case is unique.

Senator SESSIONS. I know this judicial panel ruled that you
shouldn’t be disciplined, but there are statements read by our dis-
tinguished chairman, who’s a good prosecutor and knows the law,
but this was basically not an affirmation of your conduct in that
hearing, but a finding, according to your fellow judges, that you
had not violated the Code of Judicial Conduct. Would that be right?

Judge CHATIGNY. Yes.

Senator SESSIONS. I don’t think we should overstate that.

When you said in your sentence—you said he shouldn’t have
been sentenced—"“shouldn’t have been convicted”, then you said “he
shouldn’t have been sentenced to death because sexual sadism is
a mitigating factor—clearly, a mitigating factor”, which is finding
of major proportions without any record to back it up, I would sug-
gest, but you also said, I think, in that hearing that Ross was “the
least culpable, the least of people on death row”. Did you say that?
What did you mean by that?

Judge CHATIGNY. Thank you for the question, Senator, because
again I recognize that there is a valid basis for concern and it gives
me an opportunity to explain. I was terribly concerned that an exe-
cution was about to occur when the issue of mental competence had
not been properly evaluated.

In tryi