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NOMINATION OF ANDRE M. DAVIS, OF MARY-
LAND, NOMINEE TO BE CIRCUIT JUDGE
FOR THE FOURTH CIRCUIT; THOMAS E.
PEREZ, OF MARYLAND, NOMINEE TO BE AS-
SISTANT ATTORNEY GENERAL, CIVIL
RIGHTS DIVISION, U.S. DEPARTMENT OF
JUSTICE; AND DAVID F. HAMILTON, OF IN-
DIANA, NOMINEE TO BE CIRCUIT JUDGE
FOR THE SEVENTH CIRCUIT

WEDNESDAY, APRIL 29, 2009

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 2 p.m., in room SD-
226, Dirksen Senate Office Building, Hon. Benjamin L. Cardin,
presiding.

Present: Senators Cardin, Feingold, Schumer, Durbin, White-
house, Kaufman, and Coburn.

OPENING STATEMENT OF HON. BENJAMIN L. CARDIN, A U.S.
SENATOR FROM THE STATE OF MARYLAND

Senator CARDIN. The Senate Judiciary Committee will come to
order. Let me welcome everyone here today. I particularly want to
welcome our three nominees and their families and thank each of
them for their public service and their continued desire to serve the
public, and thank their families for the sacrifices that they make
in order that their spouses can serve in public life.

I want to thank Chairman Leahy for allowing me to chair the
hearing. It is my understanding that Senator Coburn will act as
the Ranking Member at today’s hearing and that he is on his way
to the Committee and has told me through staff that we should get
started. So in order to keep to the schedule, not too clear as to
when the next votes will be on the floor of the Senate, we will start
today’s hearing.

I just want first, to Judge Hamilton, I hope you will allow me,
with just a little bit of Maryland pride, talk about today’s hearing.
We are very proud of the connection that our two nominees have
to the State of Maryland. Judge Andre Davis is well known in
Maryland. He is a graduate of the University of Maryland School
of Law that you will hear frequently mentioned today. He is a
former professor at the University of Maryland School of Law. Tom

o))
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Perez is a former professor at the University of Maryland School
of Law. I am a graduate of the University of Maryland School of
Law. Senator Mikulski is a graduate of the University of Maryland
at Baltimore School of Social work. And Senator Sarbanes in his
career in the U.S. Senate was a strong proponent of the University
of Maryland School of Law.

[Laughter.]

Senator CARDIN. So it is with pride that we have this hearing
today for three nominees, two for positions on the circuit court of
appeals, and one to head up the Assistant Attorney General for the
Civil Rights Division, all three extremely important positions.

So I welcome David Hamilton, Judge Hamilton. I welcome Judge
Andre Davis and Tom Perez, and I look forward to this hearing
today and look forward to your service in the positions that you
have been nominated to by President Obama.

Judge Andre Davis, if I were not chairing today’s hearing, I
would be sitting next to my senior Senator, Senator Mikulski, in
introducing and supporting Judge Davis’ nomination for the court
of appeals. I think he is eminently qualified. His experience—and
let me just comment briefly about his experience for this position.
He is a former Assistant U.S. Attorney. He has the experience in
the judiciary which is unique. He started on the District Court of
Maryland, which is our judicial level that you have the most con-
tact with the people, and he did an outstanding job on the district
court in our State, serving there for 3 years before moving on to
be a circuit court judge in Baltimore City. Again, that is our trial
court level. He served with great distinction and then was ap-
pointed to the United States District Court, where he has been a
judge since 1995.

He is praised by lawyers as being smart, evenhanded, fair, and
open-minded in the manner in which he conducts his court. He has
been rated by the ABA rating as well qualified. He has been a pro-
fessor, as I pointed out before, and a mentor to many young attor-
neys. One in particular I would like to mention who is my counsel
to the Judiciary Committee, Bill Van Horne, clerked for Judge
Davis.

His roots are deep in Maryland, which is something that we find
a great advantage. This seat is a Maryland seat. Judge Davis was
born in Baltimore, raised in Baltimore, and lives in Baltimore. He
is active in the Maryland community in his entire life, and the his-
tory of this vacancy is Judge Francis Murnaghan, who died in Au-
gust of 2000. The seat has been open. I think this is a most appro-
priate replacement. Judge Davis clerked for Judge Murnaghan.

Judge David Hamilton from Indiana, this is his second appear-
ance before our Committee. He enjoyed himself so much last time,
he decided he wanted to come back. I regret that you have to come
back for a second hearing. At the first hearing, there were no Re-
publican members to ask questions, and no Republican members
proposed written questions. And at the request of the Republicans,
we have scheduled a second day of hearings for Judge David Ham-
ilton.

His record has already been placed in our record, his experience
and his resume. But let me just point out very briefly that it in-
cludes 14 years on the Federal district court, an ABA rating of well
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qualified. He is supported by both Indiana Senators, Senators Bayh
and Lugar. And just quoting very quickly from what is in the
record from Senator Lugar when he said, “I do not view our Fed-
eral courts as the forum for resolving political disputes. That is
why I believe our confirmation decisions should not be based on
partisan considerations, much less on how we hope or predict a
given judicial nominee will vote on a particular issue of public mo-
ment or controversy. I have instead tried to evaluate judicial can-
didates on whether they have the requisite intelligence, experience,
character, and temperament that America deserves from their
judges and also on whether they indeed appreciate the vital, yet vi-
tally limited role of the Federal judiciary faithful to interpret and
apply our laws rather than seeking to impose their own policy
views. I support Judge Hamilton’s nomination and do so enthu-
siastically because he is superbly qualified under both sets of cri-
teria.”

I think that is quite a tribute by Senator Lugar, and it expressed
the desires that we would like to see in all the nominees that we
consider for the court.

Then, last, we will hear from Tom Perez to be Assistant Attorney
General for the Civil Rights Division. He is extremely well quali-
fied. He currently serves as the Secretary of the Maryland Depart-
ment of Labor, Licensing, and Regulation. He has broad experience
within the Department of Justice, having served there for 10 years,
beginning in the Civil Rights Division as a trial attorney in the
Criminal Section, and became the Deputy Assistant Attorney Gen-
eral for the Civil Rights Division. He was detailed during his career
to Senator Kennedy’s office where he was his principal adviser on
civil rights and criminal justice. In the Civil Rights Division, he
took on white supremacists, police brutality cases, corruption cases,
and many additional civil rights violations. He received the Attor-
ney General’s Distinguished Service Award. He also served in the
United States Department of Health and Human Services as the
Director of the Office for Civil Rights and pursued medical privacy
issues at that time.

He is also well known because he has ventured into elected of-
fice, serving on the Montgomery County Council. Those of us who
are familiar with Maryland politics know that that is a real test
of someone’s ability to serve in Montgomery County on the County
Council.

He is a professor at the University of Maryland School of Law.
I particularly mention that a second time because he was a pro-
fessor in the Clinical Law Program, a program that I helped start
as a result of a survey that was done about 20 years ago in Mary-
land showing a real void in training lawyers sensitive to public in-
terest law, and Tom was one of the real leaders in that program,
training a generation of attorneys in our State who understand
their commitment to public service. He graduated from Brown Uni-
versity and Harvard Law School cum laude.

One last point about the Civil Rights Division. Elie Wiesel said,
“Indifference, after all, is more dangerous than anger and hatred.”
And the Civil Rights Division is not only our Nation’s moral con-
science but it is charged with protecting all citizens against all
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forms of discrimination, whether it is in employment, education,
housing, voting rights, personal liberties, or hate crimes.

During President Bush’s years, we saw an inactive Civil Rights
Division that did not take on the cases of importance. There was
very little enforcement authority used during the years. The voting
rights cases were not brought. Hate groups were not targeted. And
worse than that, the Department acted in a very partisan manner
on personnel decisions. The Inspector General’s report of January
13th of this year confirmed that by saying they “considered polit-
ical and ideological affiliations” in personnel decisions, contrary to
Federal law.

Well, we look to the Assistant Attorney General for the Civil
Rights Division as someone who will restore that Division to its
historical role as the premier agency in our Government to protect
the rights of all of our citizens, and I have the greatest confidence
that Tom Perez will do that, and I am sure during this hearing we
will have a chance to ask some questions in that regard.

At this point I am going to turn first to the senior Senator from
Maryland, Senator Mikulski, and then it is always a pleasure to
have back Senator Paul Sarbanes. I am honored to be labeled
“holding the Paul Sarbanes seat in the U.S. Senate.”

Senator Mikulski.

PRESENTATION OF ANDRE M. DAVIS, NOMINEE TO BE CIR-
CUIT JUDGE FOR THE FOURTH CIRCUIT, AND THOMAS E.
PEREZ, NOMINEE TO BE ASSISTANT ATTORNEY GENERAL,
CIVIL RIGHTS DIVISION, U.S. DEPARTMENT OF JUSTICE, BY
HON. BARBARA MIKULSKI, A U.S. SENATOR FROM THE
STATE OF MARYLAND

Senator MIKULSKI. Thank you very much, Mr. Chairman. This is
indeed an exciting day for Maryland. We will be able to introduce
a distinguished jurist from Maryland being called to serve our
country, Judge Andre Davis, from our home town of Baltimore, who
has been nominated to the Fourth Circuit Court of Appeals, and
Secretary Tom Perez, who is playing a leadership role now in the
O’Malley administration and we hope will be playing a leadership
role in the Obama administration to head up the Department of
Justice’s Civil Rights Division.

I really want to thank Senator Leahy for being so prompt in
scheduling these hearings and also to allowing us to testify today.
And it is great seeing you in the chair. You look like you belong
there.

Mr. Chairman, I also am sorry that Judge Hamilton has had to
come back for a second hearing, and I note that there are no other
people from the other party who are present at this hearing. I hope
we will not face that same situation where people do not come and
do not submit letters. So we would hope that the Davis hearing
would be able to be completed today.

Mr. Chairman, I take nominating judges very seriously, and I
have four basic criteria: one, they have to be people of absolute in-
tegrity; they have to have judicial competence, judicial tempera-
ment, a commitment to core constitutional principles, and a history
of civic engagement in Maryland. This is why we believe that
Judge Andre Davis will be an outstanding nominee. I am honored
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to introduce him today, and he has with him his family, who I am
sure he will introduce to the Committee. But he brings great integ-
rity, a keen intellect, sound judicial experience and temperament.

He was also nominated for this position by President Clinton. At
the time of his nomination nearly a decade ago, he received the
highest of the ABA ratings, and today as he comes before you,
know that he has been an outstanding judge, and he brings a com-
pelling personal story. He comes from a family of modest means.
His father was a teacher, his stepfather a steelworker. His mother
worked in food service. He grew up in our neighborhood of East
Baltimore, a community that valued hard work and a community
that valued service.

He earned a scholarship to Phillips Andover Academy and was
one of four African Americans in a school of 800 students. And
even as a young man, he knew that with opportunity comes respon-
sibility. During those days at Andover, he volunteered at a juvenile
detention facility and mentored juveniles on Saturdays. He went on
to earn his B.A. at the University of Pennsylvania and graduated
from the University of Maryland Law School where he won the
Best Advocate Award in the moot court competition. The law fac-
ulty awarded him the prestigious Roger Howell Award at gradua-
tion. He then went on to work as a lawyer in public housing and
to also work in a variety of other positions.

Judge Davis is known for having outstanding competence. As I
said, when President Clinton nominated him, the ABA gave him
the highest rating. I note for the Chairman that I have here a let-
ter from the Maryland Bar Association highly recommending Judge
Davis, and I ask unanimous consent that the Maryland Bar Asso-
ciation letter be included as part of the record.

Selaator CARDIN. Without objection, it will be included in the
record.

Senator MIKULSKI. He has been known as a judge to handle dif-
ficult situations. He brings thoughtful temperament, is well re-
spected among his colleagues, and has served as a distinguished
judge and also served as a prosecutor. He worked in the U.S. Attor-
ney’s Office and the Civil Rights Division. He also brings a history
of integrity, a strong work ethic, and a commitment to public serv-
ice. He is an independent thinker and is dedicated to the rule of
law.

Well respected by his colleagues, he received the Benjamin L.
Cardin Award of Public Service, as you noted, named in your
honor, that was meant to be someone who would have an unassail-
able record in the community as a lawyer and a judge.

In addition to all of the things that would make him a great
judge—intellect, integrity, competence—there is that sense that a
judge has to be wise. And we believe that people are wise when
they are also civically engaged.

Judge Davis has repeatedly in his career been an outstanding
participant in the community, whether he has tutored juveniles,
whether he has been on the board of the Urban League, whether
he has worked as President of the Big Brothers and Sisters of Cen-
tral Maryland serving on that board, also working with other orga-
nizations on prison re-entry, prison education reform, and also com-
munity entrepreneurship. He brings, I believe, every characteristic
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that a smart judge but a wise judge and an honest judge would do.
And I would hope that the Committee would expeditiously approve
him and move him to the Senate for deliberation.

Mr. Chairman, I would also like to take this opportunity to com-
ment on another nominee before you, Secretary Tom Perez. I want
to also bring him to the Committee’s attention. He is President
Obama’s nominee to head up the Civil Rights Division at the Jus-
tice Department.

I am the appropriator for the Justice Department working with
my colleague, Senator Shelby of Alabama. Working with Eric Hold-
er, we hope to restore and reinvigorate the Justice Department by
not only having the right financial resources for them to do the job,
but the right people in the right place to make the right decisions
to restore the vitality of the Justice Department. Secretary Perez
has those characteristics. We believe that he will be able to do that.

As you know, the Civil Rights Division was created in 1957 and
has been a source of great pride in our country. And we want to
be able to have someone who brings, again, integrity, competence,
and a commitment to the mission of the agency.

For Tom Perez, his entire career has been in public service. He
has been a teacher. He has been a prosecutor. He has helped run
agencies. He has been a Cabinet member in the O’Malley adminis-
tration. He has brought skill; he has brought integrity; he has
brought experience in turning an agency around. And he has had
those qualities where he can deal with crisis management.

When he took over the Secretary of Labor job for Governor
O’Malley, there were many unexpected things that came his way,
which he could handle. And then, working with the Maryland Gen-
eral Assembly, he was shown that he could work across party lines.

I sure hope we confirm Tom Perez to be that Assistant Secretary.
He is a graduate of Harvard Law School cum laude. He brought
extensive experience in civil rights. He actually was the chief at the
Division and worked also in the Civil Rights Office at HHS.

As a civil rights attorney for himself working at the Justice De-
partment, he worked combating racial profiling and also being able
to deal with racially motivated hate crimes, like the despicable inci-
dent that occurred in Lubbock, Texas. Defendants went on killing
sprees directed at African Americans. They were brought to justice,
and part of that was because of the work of Tom Perez.

Integrity, he comes from a very hard-working immigrant family,
and he has also worked to prosecute public officials for corruption.

I believe that Tom Perez will bring energy, intellect, to the office
of civil rights, and I, too, urge the Judiciary Committee to move
this nomination so President Obama and Eric Holder have the
team they need at the Justice Department to enforce the laws that
we have on the books and to have this sense of justice and fairness
in our society.

Mr. Chairman, I would be happy to answer those questions, but
in a thumbnail, I think we are really proud of our nominees today,
and we would hope they would be given quick and expeditious ap-
proval.

Senator CARDIN. I thank Senator Mikulski.

Senator Sarbanes.
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PRESENTATION OF ANDRE M. DAVIS, NOMINEE TO BE CIR-
CUIT JUDGE FOR THE FOURTH CIRCUIT, BY HON. PAUL S.
SARBANES, A FORMER U.S. SENATOR FROM THE STATE OF
MARYLAND

Senator SARBANES. Mr. Chairman, Senator Coburn, thank you
very much for giving me the courtesy of appearing before the Com-
mittee today.

I came primarily to talk about Judge Davis, and I will outline
why in just a moment. But I do want to take a moment first to note
with respect to Judge Hamilton that his uncle, his father’s brother,
was one of the most distinguished Members of the Congress of our
generation, Congressman Lee Hamilton, who rendered such ex-
traordinary service here in the Congress and continues to render
extraordinary service as the head of the Woodrow Wilson Center.
So there is a great Hamilton tradition in American public service,
and I would be remiss not to note it at the outset.

I also want to concur and underscore the words of Senator Mi-
kulski with respect to Tom Perez, who has been a dynamic force
in our State for a decent and fair society. He has done a magnifi-
cent job as the Secretary of the Department of Labor, Licensing,
and Regulation. He has had extensive experience in the Depart-
ment of Justice over the course of his outstanding legal career.
And, Mr. Chairman, as you pointed out, he handled being a county
councilman in Montgomery County, no easy task, I might add, as
you noted.

With respect to Judge Davis, let me tell you how pleased I am
to come on his behalf here today. Senator Mikulski and I had the
privilege of recommending his nomination some years ago to this
Fourth Circuit seat. He was nominated, but the nomination came
late in the day of that administration, and it was not acted upon.
AI(lid we are pleased that he is back before the Committee here
today.

He reflects something that is important to us. Senator Mikulski
outlined it in the standards she set out. Maryland has had a great
tradition since the early—even before the early days of the Repub-
lic—in colonial times, of having a very distinguished bar. Maryland
lawyers and judges have really ranked at the very top of the work-
ings of our political system, and we are proud of that in our State,
and I think deservedly so.

Andre Davis is a Maryland product, simply put. He was born in
Baltimore, raised in Baltimore, went to the University of Pennsyl-
vania, came back to the University of Maryland Law School, where
he had a very distinguished academic career. He clerked for Judge
Frank Kaufman in the United States District Court in Maryland,
and then the following year he clerked for Judge Francis
Murnaghan on the Court of Appeals for the Fourth Circuit—the
very position for which he is seeking confirmation here today.

He then worked for the Civil Rights Division of the U.S. Depart-
ment of Justice. He joined the U.S. Attorney’s Office in Baltimore.
He taught at the University of Maryland Law School and in 1987
was appointed to the district court in Baltimore. In 1990, he was
moved up to the circuit court, the trial court of general jurisdiction,
and served there until 1995, when he was appointed to the Federal
district court. He has been on the Federal bench now—it will be
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14 years this coming August. So this is a distinguished jurist, and
he has a prior record that people can evaluate, I think an out-
standing record, at the State trial level and then at the Federal
trial level.

He has been very active in our community, something I think
which is of importance. Judges, I think, in addition to the out-
standing performance we expect from them on the bench, I hope
would be people of stature in the community who would serve the
broader community in a leadership role. And Judge Davis has been
Director of the Baltimore Urban League; he has been President of
the Legal Aid Bureau, a trustee of Goucher College. He has been
a driving force in the Big Brothers and Big Sisters of Maryland. He
has been President and Vice President of the Executive Committee
of the Maryland Judicial Conference. He has been a member of the
board and President of the University of Maryland School of Law
Alumni Association, and highly, highly respected in his perform-
ance on the bench.

The Committee, I understand, has before it a letter that has
come from many, many of the former Murnaghan clerks, those men
and women who had the honor to clerk for Judge Murnaghan. I am
sensitive to that because Judge Murnaghan was a mentor of mine
in private practice many, many years ago, and a person of just ex-
traordinary commitment and distinction.

In that letter, the Murnaghan clerks say, and I quote them,
“Judge Murnaghan showed us how important it is for a wide range
of cases to be addressed by a person of powerful intellect, deep
learning, intuitive sympathy for all, and a steely commitment that
judges should unflinchingly see that fairness prevails. Andre Davis
will be unflinching in that duty.” And they go on in their conclu-
sion to say, “Judge Davis’ life and career fully express the ideals
%n:i:l %ense of duty that Judge Murnaghan so magnificently em-

odied.”

I could not agree with an evaluation more than I agree with this
one by all of these former Murnaghan clerks. Judge Davis will be
a superb addition to the Federal bench. I clerked in that court my
first year out of law school for Judge Morris Soper, and I have al-
ways been sensitive since to the necessity of having excellence on
the Federal bench. Judge Davis reflects that excellence, and I very
much hope the Committee will act positively and expeditiously on
his nomination.

Thank you very much.

Senator CARDIN. Senator Sarbanes, I want to thank you for being
here and speaking in regards to these nominees. I know it is very
helpful to our Committee, your observations, and we thank you for
returning. And, Senator Mikulski, it is always nice to have you in
our presence on the Judiciary Committee any time you want to.

Senator Coburn.

STATEMENT OF HON. TOM COBURN, A U.S. SENATOR FROM

THE STATE OF OKLAHOMA

Senator COBURN. First of all, Senator Sarbanes, great to see you
again. Thank you.
Senator SARBANES. Thank you, Tom.
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Senator COBURN. Senator Mikulski, thank you both for your
input. I understand that you are taking both the Ranking and the
Chairmanship in my absence, and I apologize for being late. I also
would apologize for other members of our Caucus. I think I had
three hearings scheduled at 2 o’clock as well, so I would announce
ahead of time I have another one at 3:00, so I will be leaving, and
will be submitting a large number of questions for the record.

I appreciate your recommendations. They mean a lot. I think one
of the things we do want to do is we want to make sure President
Obama gets qualified judges and the ones he selects. That is his
right. But I also think we ought to have the due diligence and the
time to explore the areas that we might want to know. And so we
will be expeditious but also thorough, and we will try to work with
the majority to make sure that happens.

Thank you for your testimony.

Senator CARDIN. Thank you, Senator Coburn.

Thank you.

Senator SARBANES. Thank you.

Senator CARDIN. We will now invite the three nominees to come
forward. And if Judge Davis and Judge Hamilton and Secretary
Perez will remain standing for one moment. Thank you. And if you
would raise your right hand and repeat after me. Do you affirm
that the testimony you are about to give before the Committee will
be the truth, the whole truth, and nothing but the truth?

Judge Davis. I do.

Mr. PEREZ. I do.

Judge HAMILTON. I do.

Senator CARDIN. Thank you. Please have a seat.

We will start with Judge Davis, and it is the tradition of our
Committee, we want to make sure that you maintain a good rela-
tionship at home, so if you would introduce your families, that
would be helpful, I think, to us and to you.

STATEMENT OF ANDRE M. DAVIS, NOMINEE TO BE CIRCUIT
JUDGE FOR THE FOURTH CIRCUIT

Judge Davis. Thank you very much, Senator. Let me say, if I
might, how honored I am to have Senator Sarbanes here to speak
on my behalf, and I thank him for that. And, of course, I thank you
and Senator Mikulski so deeply for your support and for your long
service, each of you, on behalf of the people of Maryland. We are
all grateful for that.

I am joined today by a contingent of family and friends and ac-
quaintances: my wife, Jessica Strauss; my son, Ahmed Davis; my
daughter, Loni Harris; my mom and my dad, brothers, sister,
brothers-in-law, sisters-in-law, and my larger family, my wonderful
family of clerks, who have served me so diligently and faithfully for
so many years, and I appreciate the presence of all of them.

Thank you, Mr. Chairman.

[The biographical information of Judge Davis follows:]
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UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

QUESTIONNAIRE FOR JUDICIAL NOMINEES

PUBLIC

. Name: State full name (include any former names used).

Andre Maurice Davis

. Position: State the position for which you have been nominated.

United States Circuit Judge for the Fourth Circuit

. Address: List current office address. If city and state of residence differs from your place of

employment, please list the city and state where you currently reside.

Office: United States Courthouse
Room 5B
101 W. Lombard Street
Baltimore, MD 21201

. Birthplace: State year and place of birth.

1949; Baltimore, MD

. Education: List in reverse chronological order each college, law school, or any other

institution of higher education attended and indicate for each the dates of attendance, whether
a degree was received, and the date each degree was received.

1972, 1975-1978; University of Maryland School of Law, Baltimore, MD; I.D. 1978
1967-1971; University of Pennsylvania, Philadelphia, PA; B.A. 1971

Employment Record: List in reverse chronological order all governmental agencies,
business or professional corporations, companies, firms, or other enterprises, partnerships,
institutions or organizations, non-profit or otherwise, with which you have been affiliated as
an officer, director, partner, proprietor, or employee since graduation from college, whether
or not you received payment for your services. Include the name and address of the
employer and job title or description.

Employment
August 14, 1995 to present

United States District Court for the District of Maryland
101 W. Lombard Street
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5B Garmatz Federal Courthouse
Baltimore, MD 21201
United States District Judge

December 19, 1990 to August 13, 1995
Circuit Court for Baltimore City

100 N. Calvert Street

Clarence Mitchell Courthouse
Baltimore, MD 21201

Associate Judge

August 3, 1987 to December 18, 1990
District Court of Maryland for Baltimore City
Wabash Avenue

Baltimore, MD 21215

Associate Judge

University of Maryland School of Law

500 W. Baltimore Street

Baltimore, MD 21201

Visiting Professor of Law (July 1984 — June 1985)

Assistant Professor (July 1985 — July 1987)

Adjunct Professor of Law (part time - January 1982 to May 1984, Sept. 1987 to present)

July 1983 to June 1984

Frank, Bernstein, Conaway & Goldman (now dissolved)
Baltimore, MD

Associate Attorney

January 1981 to June 1983

Office of the United States Attorney
U. S. Courthouse

Baltimore, MD

Assistant United States Attorney

September 1980 to January 1981
Civil Rights Division

U.S. Department of Justice
Washington, DC

Appellate Attorney

August 1979 to August 1930

United States Court of Appeals for the Fourth Circuit
United States Courthouse

Baltimore, MD ‘

Law Clerk to Judge Francis D. Murnaghan, Jr.
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May 1978 to June 1979

United States District Court for the District of Maryland
United States Courthouse

Baltimore, MD

Law Clerk to Judge Frank A. Kaufman

Summer 1977

Piper & Marbury

36 S. Charles Street
Baltimore, MD 21201
Law Clerk

June 1976 to May 1977

Law Offices of William H. Murphy, Jr.

1007 N. Calvert Street

Baltimore, MD 21202

Law Clerk (full time summer; part-time during school year)

August 1975 to May 1976

Office of the Dean

University of Maryland School of Law
Baltimore, MD

Office Assistant

July 1972 to August 1975

Housing Authority for Baltimore City

401 E. Fayette Street

Baitimore, MD 21201

Assistant Housing Manager (Yuly 1972 to November 1973)

Equal Employment Opportunity Specialist (November 1973 to August 1975)

November 1971 to April 1972
Baltimore News American
Baltimore, MD

District Circulation Manager

October 1971 to June 1972
Two Guys Department Store
Baltimore, MD

Retail Sales Associate

May 1971 to September 1971
Belvedere Camera Shop
Baltimore, MD

Sales Associate
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Other affiliations

Baltimore Urban League
Baltimore, MD

Board Member, 1975 to 1978

Legal Aid Bureay, Inc.
Baltimore, MD )
Member, 1983 to 1987; President 1985 to 198

Goucher College
Towson, MD
Board Member, 1985 to 1991

Judicial Institute of Maryland, Inc.
Annapolis, MD
Board Member, 1987 to 1990

Big Brothers/Big Sisters of Central Maryland, Inc.
Baltimore, MD ' :
Board Member, 1989 to 2005; Vice-President, 1992 to 1994; President 1994 to 1998

Open Society Institute — Baltimore
Baltimore, MD

" Board Member, 2000 to present

Community Law in Action, Inc.
Baltimore, MD
President of the Board, 2001-2006

Baltimore Urban Debate League, Inc.
Baltimore, MD
Board Member, 2002 to 2008; President of the Board, 2002 to 2006

Foundation for Research on Economics and the Environment (FREE)
Board Member, 2003 to 2004

Park Heights Academy
Board Member, 1989 to 1990 -

. Military Service and Draft Status: Identify any service in the U.S. Military, including

dates of service, branch of service, rank or rate, serial number (if different from social
security number) and type of discharge received, and whether you have registered for
selective service.

I have not served in the military. I registered for selective service as required.
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8. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other special
recognition for outstanding service or achievement.

2008 - Benjamin L. Cardin Public Service Award, University of Maryland School of
Law Alumni Association

1985 - Order of the Coif, University of Maryland Schoot of Law

1977 - Best Advocate, Meyerwitz Moot Court Competition, University of Maryland
School of Law

1977 - Best Advocate, Marshall-Wythe Invitational Moot Court Competition, William and
Mary School of Law

9. Bar Associations: List all bar associations or legal or judicial-related committees, selection
panels or conferences of which you are or have been a member, and give the titles and dates
of any offices which you have held in such groups.

1990 to present: Member, American Bar Association
2004-2005: Member, Justice Kennedy Commission
2002-2004: Mcmber, Judicial Advisory Board, Committee on Judicial Ethics
2002-2004: Member, Criminal Standards Committee
1998-2003: Member of the Executive Committee, Secretary, and Chair, Conference
of Federal Trial Judges/Judicial Division
2000-2003: Member, National Bar Association

1989-1999: Member, Maryland State Bar Association
1989-1999: Member, Section Council, Section of Correctional Reform

1992-2001: Member, J. Dudley Digges Inn of Court
1995 to 1996: President

2004 to present: Member, American Judicature Society

1997-2004: Member, Einstein Institute for Science, Health, and the Courts
1997-2004: Co-chair, International Committee

2003-2005: Member, National Judicial College Faculty Council
2001 to present: Member, Board of Visitors, University of Maryland School of Law

1991-2002: - Member, Alumni Association of the University of Maryland School of Law
2000-2001: President
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1997 to present: Member, Lawyer’s Roundtable Law Club
1998 to present: Member, Wranglers Law Club
1994 to present: Member, Rule Day Law Club
1984-2001: Member, The Serjeant’s Inn Law Club
2005-2006: Member, Working Group on DNA Evidence, National Institute of Justice
2003 to present: Member, Judicial Conference Committee on International Judicial Relations
1991-1995: Executive Committee of the Judicial Conference of Maryland
1991-1995: Member and Circuit Representative
1992-1993: Vice President
1993-1994: President
1983-1987: Legal Aid Bureau, Inc.
1983-1987: Member of the Board
1985-1987: President of the Board

1995 to present: United States District court for the District of Maryland; Chair, Committee
on Automation & Technology.

1999, Lawyers at Bail Project; Advisory Board member
1999 to present: Maryland Bar Foundation, Fellow
1986 to present: Bar Association of Baltimore City
1982 to present: Monumental City Bar Association
1986-1987: Maryland Attorney Grievance Commission, Inquiry Committee member
1983-1994: Judicial Conference of the United States Court of Appeals for the Fourth Circuit
1987-1996: District Court of Maryland, commissioner Education Committee
1994 to present: National Judicial College, Reno, NV; faculty member
10. Bar and Court Admission:

a. List the date(s) you were admitted to the bar of any state and any lapses in membership.
Please explain the reason for any lapse in membership.

Maryland, November 1979
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There have been no lapses in membership. 1 have been on “Inactive” status since June 5,
1991 because of my position as a Judge.

b.  List all courts in which you have been admitted to practice, including dates of admission
and any lapses in membership. Please explain the reason for any lapse in membership.
Give the same information for administrative bodies that require special admission to
practice. :

Maryland State Courts, November 1979 — Inactive Status
United States District Court for the District of Maryland, June 1980

United States Court of Appeals for the Fourth Circuit, June 1980
There have been no lapses in membership.

11. Memberships:

a. List all professional, business, fraternal, scholarly, civic, charitable, or other
organizations, other than those listed in response to Questions 9 or 10 to which you
belong, or to which you have belonged, since graduation from law school. Provide dates
of membership or participation, and indicate any office you held. Include clubs, working
groups, advisory or editorial boards, panels, committees, conferences, or publications.

2000 to present: Trustee, Open Society Institute-Baltimore
1999 to present: Member, Sigma Phi Chi Professional Fraternity (“the Boule™)
2002-2008: Baltimore Urban Debate League, Inc.,

2002-2008: Member of the Board

2002-2006: President of the Board

2001 to present: Member, Community Law in Action, Inc.
2001-2006: President of the Board

2003-2004: Member of the Board, Foundation for Research on Economics and the
Environment (FREE)

2002-2003: Member, RFK Memorial, Kenya Support Group
1989-2005: Big Brothers/Big Sisters of Central Md., Inc.
1989-2005. Member of the Board
1992-1994: Vice President
1994-1998: President

1985-1991: Trustee, Goucher College
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1989-1990: Member of the Board, Park Heights Academy
1975-1978: Member of the Board, Baltimore Urban League, Inc.
1968 to present: Member, Alpha Phi Alpha Fraternity, Inc.

1991 to present: Life Member, National Association for the Advancement of Colored
People, Inc.

1993-1996: Member, Law Program, Advisory Panel, Lake Clifion/Eastern High School

b. The American Bar Association's Commentary to its Code of Judicial Conduct states that
it is inappropriate for a judge to hold membership in any organization that invidiously
discriminates on the basis of race, sex, or religion, or national origin. Indicate whether
any of these organizations listed in response to 11a above currently discriminate or
formerly discriminated on the basis of race, sex, religion or national origin either through
formal membership requirements or the practical implementation of membership policies.
If so, describe any action you have taken to change these policies and practices.

None of the listed organizations presently or formerly engaged in invidious
discrimination in any form.

12. Published Writings and Public Statements:

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor,
editorial pieces, or other published material you have written or edited, including material
published only on the Internet. Supply four (4) copies of all published material to the
Committee. .

March 18, 2009; Letter to the Editor in Baltimore Sun

May 9, 2008; “To the Man Who Called Me N-Word,” Baltimore Sun
Dec. 3, 2007; “Young People Need Mentors™ in OSI Blog

June 25, 2006; “Summer Reading” Baltimore Sun

Winter 2004; Chair’s Column, in Federal Trial News, American Bar Association

Spring 2004; “In Praise of ‘Nose-Holding™”, Chair’s Column, in Federal Trial News,
American Bar Association

2004; “Have the Promises of Brown Been Fulfilled,” ABA Judges Journal

March 2002; “The Least Dangerous Branch,” ABA JD Record
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2001; “Musings on the Jury System,” 66 Brooklyn Law Review 1249

Feb. 2000; “Genetic Technologies and Courts of Law,” OECD Workshop
2000; “Doing Science in the 21 Century,” Journal of BioLaw and Business
1998; “In Memoriam: Frank A. Kaufiman,” 57 Md.L.Rev. 621

1985 Book Review of Thimbleriggers: The Law vs. Governor Marvin Mandel, in
Maryland Historical Magazine

Dec. 1993; “Today’s District Court,” Maryland Bar Journal

From Spring 1991 to late 1992, under the auspices of the Monumental City Bar
Association, I was an occasional columnist for a column called "All About Law"”
published from time-to-time in the Baltimore Afro-American newspaper. The column
was designed to give useful information about the legal and court system to non-lawyers.

- Supply four (4) copies of any reports, memoranda or policy statements you prepared or

contributed in the preparation of on behalf of any bar association, committee, conference,
or organization of which you were or are a member. If you do not have a copy of a
report, memorandum or policy statement, give the name and address of the organization
that issued it, the date of the document, and a summary of its subject maiter.

>

International Bar Association Report on Zimbabwe 2001

Report to the House of Delegates of the Justice Kennedy Commission, American Bar
Association, August 2004

ABA Standards on Criminal Justice: Collateral Sanctions

ABA Standards on Criminal Justice: Speedy Trial

. Supply four (4) copies of any testimony, official statements or other communications

relating, in whole or in part, to matters of public policy or legal interpretation, that you
have issued or provided or that others presented on your behalf to public bodies or public
officials.

I have done my best to identify any items responsive to this question but I have not
uncovered any such testimony, official statements or communications.

. Supply four (4) copies, transcripts or recordings of all speeches or talks delivered by you,

including commencement speeches, remarks, lectures, panel discussions, conferences,
political speeches, and question-and-answer sessions. Include the date and place where
they were delivered, and readily available press reports about the speech or talk. If you
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do not have a copy of the speech or a transcript or recording of your remarks, give the
name and address of the group before whom the speech was given, the date of the speech,
and a summary of its subject matter, If you did not speak froma prcpared text, furnish a
copy of any outline or notes from which you spoke.

January 2009; Presenter, Caseflow Management Workshops for Judges and Lawyers,
sponsored by USAID in locations in South Africa

October 21, 2008; Co-Presenter, “Confidentiality and Litigation Holds,” Association of
Corporate Counsel, in Seattle, WA (no notes)

October 2008; “Mapp v. Ohio: The Untold Story” delivered to Rule Day Law Club

September 27, 2008; Moderator, Panel on “Courts and the Media,” Just the Beginning
Foundation Bi-annual Meeting, Washington, DC

May 2008 Co-Presenter, Trammg for leenan Judges and Magistrates, Monrovia,
beena, for USAID

April 2008; Genetics Roundtable, University of Maryland School of Law (Reported in
Washington Post, April 20, 2008)

March 21, 2008; “Confidentiality and the Media” panel discussion, Reynolds National
Center for Courts and Media, National Judicial College, Reno, NV (video to be found at
hitp://www.youtube.com/watch?v=0KR6eBRqeGl))

April 2007; Co-Presenter, “Judicial Phxlosophy in American Law,” Sedona, AR, for the
National Judicial College

February 17, 2007; “The Role of Judicial Independence in a Democracy,” keynote
address, Seminar for South African Judges, for the U.S. Department of Justice

December 13, 2006; Remarks to Néw Admittees, Maryland Court of Appeals, Annapolis

March 2006; Co-Presenter, U.S. Department of Justice Seminar on Plea Bargaining for
Nigerian Judges, Lagos and Abuja, Nigeria

March 2006; Moderator of Panel, Forum on the Justice Kennedy Commission, University
of Maryland School of Law, Baltimore, MD

September 27-29, 2006; Co-Presenter, “Criminal Enforcement of Intellectual Property
Laws,” Kampala, Uganda, for the U.S. Department of Justice

September 11-14, 2006; Co-Presenter, “Judicial Philosophy in American Law,”
Savannah, Georga, for the Nationa! Judicial College

10
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May 11, 2006; Panelist, “Genetic Evidence,” American Society for Law, Medicine and
Ethics, Harvard University, Cambridge, MA

January 2006; Co-presenter, “Equitable Relief in Intellectual Property Cases™ a seminar
for Egyptian Judges Alexandria, Egypt, for USAID

November 14-15, 2005; Remarks, “Justice and Journalism” Symposium, Vanderbilt °
School of Law and the First Amendment Center, Nashville, TN (no notes)

October 6-7, 2005; Remarks at “Video and the Law” seﬁxinar, Law Enforcement and
Emergency Services Video Association, Coeur d’ Alene, ID (no notes)

September 15, 2005; Co-Presenter, “Today’s Justice,” National Judicial College,
Washington, DC

August 2005; Remarks, “CSI Meets the Courts” panel discussion, ABA Annual Meeting,
Chicago, IL ‘

July 27, 2005; Panelist, “Litigation Skills Workshop,” Association of Trial Lawyers of
America Annual Meeting, Toronto, Canada

November 10, 2005; Federal Open Doors Program for High School Students, U.S.
Courthouse, Baltimore, MD (no notes)

November 2004; Facilitator, Bench Book Development Meeting, for Latvian judges,
Prague, Czech Republic

October 4, 2004; Remarks at Conference on Race and Genetics, Congressional Black
Caucus, Washington, DC (no notes)

September 17, 2004; “DNA Fingerprinting and Civil Liberties” at American Society of
Law, Medicine & Ethics, Harvard University, Boston, MA

August 11, 2004; Co-Presenter, “Genetics in the Courtroom,” National Bar Association
Anmual Meeting, Atlanta, Georgia (no notes)

August 2004; Remarks: The Courts and Terrorism, Steamboat Seminars; Steamboat, CO

June 17, 2004; Panelist, “Right to Counsel,” Maryland State Bar Association, Ocean
City, MD (no notes)

June 2004; Co-Presenter, “The Role of Judges in Democracies,” Mbanie, Swaziland, for
USAID (no notes)

December 2003; Reinarks, Jonathan Luna Memorial Service, Baltimore, MD

11
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October 2003; Remarks, “Applications of the Human Genome™ at University of North
Carolina, Chapel Hill, NC (no notes)

October 2003; Co-Moderator, Panel on “The Promise v. Board; Yesterday, Today and
Beyond,” Judicial Division of the American Bar Association Meeting, San Antonio, TX

August 2003; Panelist, “Reinventing Sentencing” for the Administrative Office of the
Courts/Defender Services Division, Park City, Utah

January 2003; Remarks at American Judicature Society (AJS) conference, “Preventing
the Conviction of Innocent Persons,” Washington, DC

January 31, 2003; Panelist, Regional Judges Forum for the Roscoe Pound Institute,
Honolulu, HI

October 2002; Panelist for “Sentencing and the Federal Judiciary” American Constitution
Society at the University of Maryland School of Law, Baltimore

January 8, 2002; Remarks, “Criminal Sentencing: I Know Why the Caged Bird Sings”
given at the Rule Day Club, Baltimore

October 2001; Moderator for Panel, Public Forum on Local Crime Fighting Policies,
University of Maryland School of Law, Baltimore, MD

October 26, 2001; Remarks, “IT in the District Court” Maryland Federal Bench/Bar
Conference, Baltimore

November 2000; Remarks, Francis J. Murnaghan, Jr., Memorial Service, Baltimore
September 2000; Panelist for “Trial of a Patent Case” ALI-ABA in Chicago

June 22, 1999; “Court Appointed Experts” (PowerPoint/National Judicial College)
July 2002; Panelist, “Teen Speak Out,” Baltimore, MD

March 1999; “Ethical Pratfalls in Employment Cases” CLE Program, Columbia, MD
March 1999; Remarks, Frank A. Kaufiman Memorial Service, Baltimore 4

November 1998; “Admissibility of DNA Evidence” at Science and the Courtroom
course, National Judicial College, Reno, NV

May 1997; Remarks, John R. Hargrove Memorial Service, Baltimore

February 1997; Remarks on the Celebration of Black History Month, Baltimore
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December 9, 1996; “Politics of Jury Nullification™ Law Club address

June 28, 1996; “Baby Judge” Speech, Fourth Circuit Judicial Conference, White Sulphur
Springs, WV

May 23, 1996; Commencement Address, University of Maryland School of Law,
Baltimore

April 19, 1996, Remarks at Investiture as U.S. District Judge
June 1, 1992: Keynote Address, Baltimore County Public Schools

January 1992: Remarks, “Decline and Resurgence of Professionalism,” University of
Maryland School of Law

June 23, 1991; Commencement Address, Park Heights Academy, Baltimore
June 14, 1991: Announcement of Céndidacy for State Circuit Court Judge, Baltimore

August 3, 1987; Remarks at Investiture as Judge of the District Court of Maryland,
Baltimore

. List all interviews you have given to newspapers, magazines or other publications, or

radio or television stations, providing the dates of these interviews and four (4) copies of
the clips or transcripts of these interviews where they are available to you.

January 2009, Interview with daily newspaper, Durban, South Africa
Fall 2008, Intervi'ew, University of Maryland School of Law Alumni Magazine

September 2008, Interview, “Tracking Marshall’s Steps to the Supreme Court”
Washington Post

April 20, 2008, Interview, “Second Generation of DNA in Halls of Justice” Washington
Post

November 2006, Interview, “Visiting Egyptian Judges” Baltimore Daily Record
February 2006, Interview, Electronic Filing, ABA Journal

December 20, 2005, Interview, “Polygraph Loomed for MD Prosecutor” Washington
Post

June 26, 2005, Interview, “Summertime Reading” in the Baltimore Sun
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July-August 2004, Interview, “What do Judges think about the Feeney Amendment?” in
Judicature Magazine, American Judicature Society

February 2, 2004, Interview, “Philanthropy: The Open Society Institute” in the Baltimore
Sun

December 2003, Interview, “Who Killed Jonathan Luna?,” People Magazine;
Philadelphia Inquirer

Fall 2000, Interview, University of Maryland School of Law Alumni Magazine
July 1996, Interview, “Attorney Manners™ Baltimore Daily Record

July 1996, Interview, “Genetic Questions Sending Judges Back to Classroom” New York
Times

January 15, 1995, Interview, “Maryland Judges Issue More Lenient Sentencing
Guidelines” in the Washington Post

May 8, 2003, Interview, “Drug Policies Wrong, Judges Say: Are Wrong People Jailed?”
in Baltimore 4fro-dmerican

13. Judicial Office: State (chronologically) any judicial offices you have held, including
positions as an administrative law judge, whether such position was elected or appointed, and
a description of the jurisdiction of each such court.

On August 14, 1995, I was appointed United States District Judge for the District of
Maryland by President Clinton, following confirmation by the United States Senate on
August 11, 1995, 1 took the oath of office on August 14, 1995.

On December 19, 1990, I took the oath as Associate Judge of the Circuit Court for Baltimore
City (a general jurisdiction court), following appointment by Governor William D. Schaefer,
to serve until the general election in November 1992, In November 1992, 1 was elected to a
15 year term of office.

On August 3, 1987, I took the oath as Judge of the District Court of Maryland for Baltimore
City (a court of limited jurisdiction), following appointment by Governor Schaefer to a ten-
year term. Subsequently, the appointment was confirmed by the Maryland Senate.

a. Approximately how many cases have you presided over that have gone to verdict or
Jjudgment? Approximately 5300 (federal cases only).

As a federal judge, I have presided over the closing of approximately 5300 cases. Of that
number, approximately 4300 went to judgment based on a trial and/or decision I made,

with approximately 450 opinions available in electronic databases. Approximately 75 to
85 have gone to verdict or decision after a trial.

14
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i, Of these, approximately what percent were:
jury trials? 80%; bench trials 20% [total 100%]
civil proceedings? 25%; criminal proceedings? 75% [total 100%]
b. Provide citations for all opinions you have written, including concurrences and dissents.
See attached lists of citations from Westlaw.

¢. For each of the 10 most significant cases over which you presided, provide: (1) a capsule
summary of the nature the case; (2) the outcome of the case; (3) the name and contact
information for counsel who had a significant role in the trial of the case; and (3) the
citation of the case (if reported) or the docket number and a copy of the opinion or
Jjudgment (if not reported).

1. U.S. v. Savoy, affirmed in part, vacated in part, 2009 WL 567325, (4 Cir. March 6,
2009) (drug conspiracy prosecution in which defendant shot a law enforcement officer)

Andrea Smith

Office of the United States Attorney
36 S Charles St Fourth Fi

Baltimore , MD 21201

(410) 209-4800

Mellisa M. Phin, Esq.
10 N. Calvert Street
Baltimore, MD 21202
(410) 528-8356

2. U.S. v. Ulrich et al., convictions affirmed, 28 Fed. Appx. 248, 2007 WL 1578172 (4th Cir.
June 1, 2007) (four-defendant mail fraud prosecution in connection with real estate
flipping scheme)

Richard C Bitiner

Law Office of Richard C Bittner
7 Central Ave Ste 201

Glen Burnie, MD 21061

(410) 590-2552

Andrew Radding
Adelberg Rudow Dorf and Hendler LLC
Seven St Paul St Ste 600
. Baltimore, MD 21202-1612
(410) 539-5195

15
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Norman Lang Smith
Fisher and Winner LLP
2002 Clipper Park Rd.
Suite 108

Baltimore, MD 21211
(410) 554-3602

Joyce K McDonald

Office of the United States Attomey
36 S Charles St Fourth Fl
Baltimore, MD 21201

{410) 209-4800

U.S. v. Iskander et 'al.‘ convictions affirmed, 407 F.3d 232 (4th Cir.2005) (unusual tax
evasion prosecution involving cash skimming from business receipts)

Michael Schatzow
Venable LLP .
750 E Pratt St Ste 900
Baltimore, MD 21202
(410) 244-7400

Gerard Patrick Martin

Rosenberg Martin Funk Greenberg LLP
25 S Charles St Ste 2115

Baltimore, MD 21201-3305

(410) 727-6600

Jonathan M. Mastrangelo
‘White & Case LLP
701 Thirteenth Street, NW

* Washington, DC 20005-3807

(202) 626-3615

U.S. v. Bush, conviction affirmed, 404 F.3d 263 (4th Cir. 2005) (identity theft
prosecution in which defendant wished to undertake self-representation but was not
allowed to do so)

* Joseph John Gigliotti

Law Office of Joseph J Gigliotti
8601 Georgia Ave Ste 905
Sitver Spring, MD 20910

(301) 565-2122

Robert Reeves Harding
Office of the United States Attorney

16
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36 S Charles St Fourth Fi
Baltimore, MD 21201
(410) 209-4800

U.S. v. Hsu, et al., convictions affirmed, 364 F.3d 192 (4th Cir.2004) (conspiracy
prosecution arising from attempt by national of People's Republic of China to export
prohibited item from the United States)

Richard Henry Gordin

Tighe Patton Armstrong Teasdale PLLC
1747 Pennsylvania Ave NW Ste 300
Washington, DC 20006

(202) 454-2800

David L. Douglass »
Porter Wright Morris and Arthur LLP
1919 Pennsylvania Ave NW Ste 500
Washington, DC 20006-3434

(202) 778-3000

Tarra DeShields Minnis

Office of the United States Atiomey
36 S Charles St Fourth Fi
Baltimore, MD 21201

(410) 209-4800

U.S. v. Montgomery, et al., convictions affirmed, 262 F.3d 233 (4" Cir. 2001) (multi-
defendant ten-week trial in narcotics conspiracy prosecution)

Cyril Vincent Smith, 111
Zuckerman Spaeder LLP
100 E Pratt St Ste 2440
Baltimore, MD 21202
(410) 332-0444

Frederick J Suilivan

Judge District of Columbia Superior Court
Moultrie Courthouse

500 Indiana Ave NW

Washington, DC 20001

(202) 879-1010

Harold I Glaser

Law Office of Harold Glaser
201 N Charles St Ste 1717

17
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Baltimore, MD 21201
(410) 244-8822

Thanos Kanellakos

Thanos Kanellakos Attorney at Law
488 N Walnut St

Dallastown, PA 17313

(717) 846-5757

Donald H Feige

Law Office of Donald H Feige
8330 Belair Rd

Baltimore, MD 21236

(410) 248-0985

Martin Joseph Clarke

Office of the United States Attommey
36 S Charles St Fourth Fl
Baltimore, MD 21201

(410) 209-4800

U.S. v. Gray, conviction affirmed, 137 F.3d 765 (4" Cir. 1998)(en banc) (racketeering
murder prosecution)

Joseph A. Balter

Office of the Public Defender

Office of the Federal Public Defender
100 S Charles St Ste 1100 Tower Two
Baltimore, MD 21201

(410) 962-3962

Harvey Ellis Eisenberg

Office of the United States Attorney
36 S Charles St Fourth F1
Baltimore, MD 21201

(410) 209-4800

U.S. v. Cohn, et al., appeal dismissed, 166 Fed.Appx. 4, 2006 WL 149071, (4* Cir.
January 18, 2006) (mail fraud prosecution of an attorney)

W Neil Eggleston

Debevoise and Plimpton LLP
555 13th St NW Ste 1100E
Washington, DC 20004
(202) 383-8000

18
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Max Higgins Lauten
Kramon and Grabam

One South St S8te 2600 —
Baltimore, MD 21202-3201
(410) 752-6030

Joyce K McDonald

Office of the United States Attorney
36 S Charles St Fourth Fl
Baltimore, MD 21201

(410) 209-4800

Francis Joseph Gorman
Suite 900

Baltimore, Maryland 21201
Baltimore City County
(410) 528-0600

U.S. v. Katz, et al., convictions affirmed, remanded for resentencing, 122 Fed. Appx. 613,
2005 WL 102986, (4™ Cir. Jan. 19, 2005) ’

Francis Joseph Gorman
Suite 900

Baltimore, Maryland 21201
Baltimore City County
(410) 528-0600

U.S. v. Mitchell, et al., 405 F.Supp.2d 602 (D.Md. 2005); U.S. v. Gardner, 417 F.Supp.2d
703 (D.Md. 2006) (four-defendant racketeering/murder trial).

Laura Kelsey Rhodes
Albright and Rhodes LLC
200 A Monroe St. Ste. 305
Rockville, MD 20850
(301) 424-0094

Gerard Patrick Martin

Rosenberg Martin Funk Greenberg LLP
25 8. Charles St. Ste. 2115

Baltimore, MD 21201-3305

(410) 727-6600

19
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James Gerard Pyne
James G. Pyne PA
405 Allegheny Ave.
Towson, MD 21204
(410) 321-5500

Thomas L Crowe

Law Office of Thomas L Crowe

The World Trade Center

401 E. Pratt St. Ste. 1622
Baltimore, MD 21202

(410) 685-9428

Adam Harris Kurland .
Howard University School of Law
2900 Van Ness St. NW
Washington, DC 20008

(202) 806-8063

Barry Coburn

Coburn and Coffman PLLC
1244 19th St. NW
Washington, DC 20036
(202) 470-6706

" d. For each of the 10 most significant opinions you have written, provide: (1) citations for
those decisions that were published; (2) a copy of those decisions that were not
published; and (3) the names and contact information for the attorneys who played a
significant role in the case. )

1. Richter v. Maryland, -— F.Supp.2d --—, 2008 WL 5377676 (D. Md. 2008).
Plaintiffs Counsel:  Robin R, Cockey
‘ - Cockey Brennan and Maloney PC
313 Lemmon Hill Lane
Salisbury, MD 21801
(410) 546-1750
Fax: (410) 546-1811
Email: rreesq@cbmlawfirm.com

Defendant’s Daniel Karp

Counsel: Karpinski Colaresi and Karp PA
120 E. Baltimore St. Ste. 1850
Baltimore, MD 21202

(410) 727-5000
Fax: (410) 727-0861
Email: bkcklaw@aol.com

20
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2. Baltimore County FOP Lodge 4 v. Baltimore County, 565 F. Supp. 2d 672 (D. Md. 2008).
Plaintiff’s Counsel: ~ Warren Gary Kohlman

Bredhoff and Kaiser PLLC
805 15th St. NW Ste. 1000
Washington, DC 20005
(202) 842-2600

Fax: (202) 842-1888

Email: gkohlman@bredhoff.com

Defendant’s Paul McLane Mayhew
Counsel: Baltimore County Law Department
Old Courthouse

400 Washington Ave., Second Fl.

Towson, MD 21204

(410) 887-4420

Fax: (410) 296-0931

Email: pmayhew@baltimorecountymd.gov

Robert G. Ames

Venable LLP

575 Seventh St. NW
Washington, DC 20004
(202) 344-4000

(202) 344-8300

Email: rgames@venable.com

3.  First Penn-Pacific Life Ins. Co. v. Evans, Not Reported in F.Supp.2d, 2007 WL 1810707
(D. Md. 2007), aff'd, 2009 WL 497394 (4™ Cir. February 26, 2009).
Plaintiff’s Counsel:  Bryan D. Bolton
Funk and Bolton PA
36 S. Charles St. 12th Fl,
Baltimore, MD 21201
(410) 659-7700
Fax: (410) 659-7773

Email: bbolton@fblaw.com

Defendant’s Lee H. Ogburn

Counsel: Kramon and Graham PA
One South St. Ste. 2600
Baltimore, MD 21202-3201
(410) 752-6030
Fax: (410) 539-1269

Email: logbum@ke-law.com

21
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Paul Stephen Caiola

Gallagher Evelius and Jones LLP
218 N. Charles St. Ste. 400
Baltimore, MD 21201

(410) 727-7702

Fax: (410) 468-2786

Email: pcaiola@gejlaw.com

4. McFadden v. Grasmick, 485 F.Supp.2d 642 (D. Md, 2007).
Plaintiff’s Counsel:  Lauren Young '
Maryland Disability Law Center
1800 N. Charles St. Ste. 400
Baltimore, MD 21201
(410) 727-6352
Fax: (410) 727-6389

Defendant’s ~ Elizabeth Mary Kameen
Counsel: Office of the Attorney General
200 St. Paul P1. 19th F1L.
Baltimore, MD 21201
(410) 576-6451

Fax: (410) 576-6309
Email: ckameen@oag.state.md.us

Elliott L. Schoen

State of Maryland Office of the Attorney General
200 Saint Paul PL.

Baltimore, MD 21202-2021

(410) 576-6300

Fax: (410) 576-9403

Email: eschoen@oag.state.md.us

5. Neuberger Berman Real Estate Income Fund, Inc. v. Lola Brown Trust No. 1B, 485
F.Supp.2d 631 (D. Md. 2007).
Plaintiff’s Counsel:  David Clarke, Jr.
DLA Piper USLLP
6225 Smith Ave.
Baltimore, MD 21209
(410) 580-3000
Email: david.clarke@dlapiper.com

Defendant’s " James H. Hulme

Counsel: Arent Fox PLLC
1050 Connecticut Ave NW
Washington, DC 20036-5339

(202) 857-6144

22
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6. Equal Rights Center v. Equity Residential, 483 F.Supp.2d 482 (D. Md. 2007).

Plaintiff’s Counsel:

Defendant’s
Counsel:

32

Fax: (202) 857-6395
Email: hulme.james@arentfox.com

John Bucher Isbister

Tydings and Rosenberg LLP

100 E. Pratt St 26th F1.
Baltimore , MD 21202
14107529714

Fax: (410) 727-5460

Email: jisbister@tydingslaw.com

Andrew Stuart Wein

Kelley Drye and Warren LLP
3050 K St. NW Ste. 400
‘Washington, DC 20007

(202) 342-8887

Fax: (202) 342-8451

Email: awein@kelleydrye.com

Michael M. Sebold

Gilbert Heintz and Randolph LLP
1100 New York Ave. NW Ste. 700
Washington, DC 20005-3324
(202) 772-2200

Fax: (202) 772-3333

Isabelle Marie Thabault

‘Washington Lawyers Committee for Civil Rights
11 Dupont Circle NW Ste. 400

‘Washington, DC 20036

(202) 319-1000

Fax: (202) 319-1010

Email: isabelle thabault@washlaw.org

Charles O. Monk , IT

Saul Ewing LLP
Lockwood Pl

500 E. Pratt St
Baltimore, MD 21202
(410) 332-8600

Fax: (410) 332-8862

Email: cmonk@saul.com

Melissa S Skilken
Wildman Harrold Allen and Dixon LLP

23
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225 W Wacker Dr, Ste. 2800
Chicago, IL 60606

(312) 201-2142

Fax: (312) 201-2555

Email: skilken@wildmanharrold.com

7. Andrew v. Clark, 472 F.Supp.2d 659 (D. Md. 2007).
Plaintiff’s Counsel: ~ Howard Benjamin Hoffman

Howard B. Hoffman Esquire Attorney at Law
600 Jefferson Plaza
Suite 304
Rockville, MD 20852
(301)251-3752
Fax: (301) 251-3753
Email: HBHoffmanEsg@aol.com

Defendant’s Michael R. Carithers , Jr.

Counsel: Law Office of Michael Carithers
111 S. Calvert St. Ste. 2700
Baltimore , MD 21202

(410) 385-5615
Fax: (410) 385-5201
_ Email: mcarithersir@yahoo.com

JoAnn Cornelia Woodson Branche

Office of the Baltimore City Solicitor
Baltimore Police Department

Legal Affairs Division

242 W. 29th St

Baltimore, MD 21211

(443) 984-7280

Fax: (410) 685-02786

Email: joann.branche@baltimorepolice.org

8. Walkerv. Todd Village, LLC, 419 F.Supp.2d 743 (D. Md. 2006).
Plaintiff’s Counsel: ~ C. Christopher Brown
Brown Goldstein and Levy LLP
120 E. Baltimore St. Ste. 1700
Baltimore, MD 21202-6701
(410) 962-1030
Fax: (410) 386-0869
Email: ccb@browngold.com

Defendant’s Michael John Collins
Counsel: Michael J. Collins PC
7104 Biter Lane

Highland, MD 20777-0277
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(410) 967-7614
Fax: (301) 854-2442
Email: michael@mijcollinslaw.com

9. Brocceoli v. Echostar Communications Corp., 229 F.R.D. 506 (D. Md. 2005),

Note: Also called Sklar v. Echostar Communications Corp.
Plaintiff’s Counsel: ~ Jerald J Oppel '
Ober Kaler Grimes and Shriver
120 E Baltimore St
Baltimore , MD 21202-1643
14106851120
Fax: 14105470699

Email: jjoppel@ober.com

Defendant’s Elena D Marcuss

Counsel: McGuireWoods LLP
Seven Saint Paul St Ste 1000
Baltimore , MD 21202
14106594400

Fax: 14106594599
Email: emarcuss@meguirewoods.com

10.  U.S.v. Mitchell, 405 F.Supp.2d 602 (D.Md. 2005).

Defendant’s Laura Kelsey Rhodes

Counsel: Albright and Rhodes LLC
200 A Monroe St. Ste. 305 .
Rockville, MD 20850

(301) 424-0094
Fax: (301) 424-8732

Gerard Patrick Martin

Rosenberg Martin Funk Greenberg LLP
25 S. Charles St. Ste. 2115

Baltimore, MD 21201-3305

(410) 727-6600

Fax: (410) 727-1115

Email: gmartin@rosenbergimartin.com

James Gerard Pyne

James G. Pyne PA

405 Allegheny Ave.

Towson, MD 21204

(410) 321-5500

Fax: (410) 828-4120

Email: jpyne@pyne-law.com

25
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Thomas L Crowe

Law Office of Thomas L Crowe
The World Trade Center

401 E. Pratt St. Ste, 1622
Baltimore, MD 21202

(410) 685-9428

Fax: (410) 685-3453

Email: tom.crowe@verizon.net

Adam Harris Kurland

Howard University School of Law
2900 Van Ness St. NW
Washington, DC 20008

(202) 806-8063

Fax: (202) 806-8428

Barry Cobumn

Coburn and Coffman PLLC
1244 19th St. NW
Washington, DC 20036
(202) 470-6706

Fax: (866) 561-9712

Email: barry@ecclegal.us

Robert Reeves Harding

Office of the United States Attorney
36 S. Charles St. Fourth Fl.
Baltimore, MD 21201

{410) 209-4800

Fax: (410) 962-3124

Email: robert.harding@usdoj.gov

Michael Clayton Hanlon

Office of the United States Attorney
36 S. Charles St. Fourth Fl
Baltimore, MD 21201

(410) 209-4800

Fax: (410) 962-3091

Email: michael.hanlon@usdoj.gpv

e. Provide a list of all cases in which certiorari was requested or granted.

MidAtlantic Medical Services, Inc. v. Sereboff, 303 F.Supp.2d 691, 316 F.Supp.2d 265

(D-Md. 2004), aff"d in part and vacated in part, 407 F.3d 212 (4™ Cir, 2005), aff’d, 527
U.8. 356, 126 S.Ct. 1869 (2006).
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S.E.C. v. Zandford, 238 F.3d 559 (4™ Cir. 2001), rev’d, 535 U.S. 813, 122 S.Ct. 1899
(2002).

Gray v. State, 667 A.2d 983 (Md.App. 1995), rev’d, 687 A.2c 660 (Md. 1997), rev’d sub
nom. Gray v. Maryland, 523 U.S. 185, 118 S.Ct. 1151 (1998).

U.S. v. Siegel, 536 F.3d 306 (4™ Cir. 2008), cert. denied, 129 S.Ct. 770 (2008).

Onawola v. Johns Hopkins University, 2007 WL 5428683 (D.Md. Sep 24, 2007), aff’d
276 Fed.Appx. 358 (4th Cir.(Md.) May 05, 2008), cert. den. 129 S.Ct. 637 (2008).

The Piney Run Preservation Ass'n v. The County Com'rs Of Carroll County, MD, 523
F.3d 453 (4th Cir. 2008), cert. den. 129 S.Ct. 258 (2008).

U.S. v. Kimbrough, 477 F.3d 144 (4th Cir. 2007), cert. den. 128 S.Ct. 154 (2007).

U.S. v. Holland, 985 F.Supp. 587 (D.Md. Nov 04, 1997), and U.S. v. Holland, 59
F.Supp.2d 492 (D.Md. Aug 31, 1998), convictions and sentences aff’d, 262 F.3d 233, 57
Fed. R. Evid. Serv. 572 (4th Cir. 2001), cert. den, sub nom. Montgomery v. U.S., 534
U.S. 1034 (2001).

Walton v. Guidant Sales Corp., 417 F.Supp.2d 719 (D.Md. Mar 06, 2006), aff’d 203
Fed. Appx. 510 (4th Cir. Oct 17, 2006), cert. den. 549 U.S. 1254 (2007).

Al v. Skojeg, 161 Fed.Appx. 283 (4th Cir. Jan. 5, 2006), cert. den. 549 U.S. 823 (2006).

Neighborhood Development Collaborative v. Ginsberg, 2003 WL 23941712 (D.Md. Sep
02, 2003), aff’d, 102 Fed.Appx. 811 (4th Cir. Jul 22, 2004), cert. den. 543 U.S. 1052

(2005).

U.S. v. Stone, 85 Fed. Appx. 925, 93 A.F.T.R.2d 2004-579 (4th Cir. Jan 22, 2004), cert.
den. 542 U.S. 943 (2004).

U.S. v. Gray, 28 Fed. Appx. 280 (4th Cir. Feb 7, 2002), cert. den. 535 U.S. 1107, 122
S.Ct. 2317 (2002).

U.S. v. Dangerfield, 230 F.3d 1354 (4th Cir. Sept. 14, 2000), cert. den. 531 U.S. 1153,
121 S.Ct. 1100, 148 L.Ed.2d 972 (2001).

Pollard v. High's of Baltimore, Inc., 281 F.3d 462 (4th Cir. 2002), cert. den. 537 U.S.
827,123 8.Ct. 122, 154 L.Ed.2d 39 (2002).

U.S. v. Gray, 137 F.3d 765 (4" Cir. 1998), cert. den. 119 S.Ct. 157 (1998).

Motor Club of America Ins. Co. v. Hanifi, 145 F.jd 170 (4th Cir. 1998}, cert. den., 525
U.S. 1001, 119 S.Ct. 509, 142 L.Ed.2d 423 (1998).
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Andrews v. Anne Arunde] County, 931 F.Supp. 1255 (D.Md. 1996), aff’d, 114 F.3d 1175
(4™ Cir, 1997), cert. den. 118 S.Ct. 600 (1997).

Provide a brief summary of and citations for all of your opinions where your decisions
were reversed by a reviewing court or where your judgment was affirmed with significant
criticism of your substantive or procedural rulings. If any of the opinions listed were not
officially reported, provide copies of the opinions. '

Sharp Electronics Corp. v. Deutsche Financial Services Corp., 216 F.3d 388 (4th Cir.
2000).

1 granted summary judgment in favor of the plaintiff in this commercial dispute arising -
under a written contract controlled by Hlinois law. On appeal, the Fourth Circuit reversed
and entered judgment in favor of the appellant/defendant.

Nagy v. Baltimore Life Ins. Co., 215 F.3d 1320, 2000 WL 718391 (4th Cir. June 5,
2000)(unreported), affirming in part and reversing in part, 49 F.Supp.2d 822 (D.Md. 1999).

The plaintiffs asserted that the insurance company discriminated against them by refusing
to issue insurance policies. I granted summary judgment in favor of defendant. The Fourth
Circuit affirmed in part, but concluded that summary judgment was not appropriate as to
two of the plaintiffs and reversed and remanded as to them.

Robinson v. New Line Cinema Corp., 211 F.3d 1265, 2000 WL 380124 (4th Cir. April 14,
2000)(unreported), reversing, 42 F.Supp.2d 578 (D.Md. 1999).

This is a copyright infringement case. I granted summary judgment in favor of defendants.
The Fourth Circuit concluded that disputes of material fact made summary judgment
inappropriate and reversed and remanded.

Prudential Real Estate Affiliates, Inc. v. Long & Foster Real Estate, Inc., 208 F.3d 210,
2000 WL 248170 (4th Cir. March 6, 2000)(unpublished).

This non-jury case presented a claim for intentional interference with contractual rights
under Maryland law. I granted summary judgment in favor of defendant. The Fourth
Circuit concluded that disputes of material fact made summary judgment inappropriate and
reversed and remanded.

Dukuly v. Woodmen of World Life Insurance Society, 202 F.3d 258, 1999 WL 1257220
(4th Cir., December 28, 1999)(unreported).

I dismissed this prisoner’s civil rights claim against police officers. The Fourth Circuit
reversed and remanded because the plaintiff was entitled to amend his complaint.
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Kubicko v. Ogden Logistics Services, 181 F.3d 544 (4th Cir. 1999).

The plaintiff was terminated from his employment and sued on the ground that his
termination was retaliatory because he assisted a female subordinate who had been
sexually harassed by their supervisor. 1 granted summary judgment in favor of defendants.
The Fourth Circuit concluded that disputes of material fact made summary judgment
inappropriate and reversed and remanded,

Monumental Payving & Excavating, Inc. v, Pennsylvémia Manufacturers’ Ass'n Ins. Co.,
176 F.3d 794 (4th Cir. 1999), affirming in part and reversing in part 948 F.Supp. 496
(DMd. 1996).

This is an insurance coverage dispute which I resolved on summary Judgmcnt The Fourth
Circuit affirmed in part and reversed in part.

Motor Club of America Ins. Co. v. Hanifi, 145 F.3d 170 (4th Cir, 1998).

This is a personal injury action arising out of a motor vehicle accident. I granted summary
judgment to defendants. The Fourth Circuit concluded that, contrary to my ruling, the
Maryland Court of Appeals would likely apply a New York statute even though the
accident occurred in Maryland, and that, in any event, disputes of material fact made
summary judgment inappropriate and reversed and remanded.

Harold v. Cendo, 131 F. 3d 134, 1997 WL 734028 (4th Cir., November 26,
1997)(unreported).

In this medical malpractice case, I concluded that a release signed by the plaintiff
foreclosed her claims. The Fourth Circuit concluded that disputes of material fact over the
effect of the release made summary judgment inappropriate and reversed and remanded.

Rich v. Bruce, 129 F.3d 336 (4th Cir. 1997).

The plaintiff was a Maryland prison inmate who was stabbed by an enemy inmate who was
allowed out of his cell in violation of several regulations applicable to the maximum
security prison in which they were housed. I found after a nonjury trial that one
correctional officer had demonstrated “deliberate indifference” under the Eighth
Amendment and I awarded damages to the inmate. The Fourth Circuit concluded that my
underlying factual findings did not reasonably support the conclusion that the subjective
element of an Eighth Amendment claim had been established and reversed the judgment.

U.S. v. Siegel, 536 F.3d 306 (4th Cir. 2008).

Reversed and Remanded. Defendant was charged with numerous fraud-baged offenses,
including mail and wire fraud. A week before trial, I granted defendant’s motion to strike
as surplusage allegations in the indictment about certain crimes that were not the subject
of a substantive criminal count and her motion to preclude the government from
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introducing in its case-in-chief evidence about those crimes and other crimes not
mentioned in the indictment. Fourth Circuit reversed and held that (1) the order granting
defendant's motion in limine was appealable; (2) other bad acts evidence was relevant to
motive; (3) other bad acts evidence was relevant to show defendant's modus operandi;

_ and (4) probative value of other bad acts evidence outweighed danger of unfair prejudice.

U.S. v. Tate, 524 F.3d 449 (4th Cir. 2008).

Vacated and remanded. Defendant was convicted in district court of being a felon in
possession of a firearm, entering a conditional plea that reserved his right to appeal the
denial of his motion to suppress the firearm on Fourth Amendment grounds. The Fourth
Circuit held that the defendant was entitled to an evidentiary hearing regarding the
integrity of the affidavit supporting the search warrant for his residence.

U.S. v. Jamison, 509 F.3d 623 (4th Cir. 2007).

Reversed and remanded. Defendant was charged with being a felon in possession of a
firearm and I granted defendant's motion to suppress the firearm. The government
appealed on the issue of whether a defendant subjected to police questioning in a hospital
emergency room after he sought treatment for a gunshot wound was “in custody,”
triggering the protections of Miranda v. Arizona, 384 U.S. 436 (1966). The Fourth Circuit
held that (1) affixing bags to defendant's hands pending gunshot-residue test, after he had
requested treatment for gunshot wound in hospital emergency room, did not in itself
render questioning by police custodial; and (2) defendant was not in custody, such that
privilege against self-incrimination would attach, when police questioned him in hospital
emergency room.

Three Lower Counties Community Health Services, Inc. v. Maryland, 498 F.3d 294 (4th
Cir. 2007).

Affirmed in part, reversed in part, and remanded with instructions. Federally qualified
health center (FQHC) providing services to medically underserved Medicaid patients filed
suit seeking declaratory judgment and injunctive relief, claiming that state Department of
Health and Mental Hygiene violated Medicaid Act. I granted summary judgment to
Maryland on all issues. The Fourth Circuit reversed on the first two issues and affirmed on
the second two, holding that (1) the Department failed to pay FQHC fully compensatory
supplemental payments; and (2) the out-of-network FQHC was entitled to full
compensation for emergency services; but (3) market rate paid to in-network FQHCs did
not violate Act; and (4) state did not delegate supplemental payment determination.

U.S. v. McNeill, 484 ¥.3d 301 (4th Cir. 2007).

Reversed. Defendant who was charged with bank robbery moved to suppress statements
he made to FBI agents, contending that they were given following an illegal arrest by
Baltimore City police. I granted a motion to suppress and denied reconsideration, and the
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government filed an interlocutory appeal. The Fourth Circuit held that (1) district court
did not abuse its discretion in accepting government's motion for reconsideration; (2)
government's failure to timely file certification did not warrant dismissal of appeal; and
(3) warrantless arrest was supported by officer's probable cause to believe that defendant
committed Maryland misdemeanor offense of harassment partially in officer's presence.

U.S. v. Kimbrough, 477 F.3d 144 (4th Cir. 2007).

Reversed and remanded. Defendant charged with possession of stolen fircarms,
possession of firearm in relation to drug trafficking crime, and possession of cocaine with
intent to distribute moved to suppress gun, drugs, and his post-arrest statements made in
response to questions asked by his mother in presence of police in mother’s home. I
denied the motion in part and granted it in part and the government appealed. The Fourth
Circuit held that defendant's post-arrest, unwamned statements in response to questioning
by his mother were not required to be suppressed, as mother spontaneously asked the
questions at issue without direction by, or a tacit understanding with, the police officers,
and because the officers’ actions did not constitute interrogation under Miranda and its
progeny.

U.S. v. Bradley, 455 F.3d 453 (4th Cir. 2006).

Vacated and remanded. On appeal from sentences based on their guilty pleas entered late
in the trial, defendants argued that I had participated in plea negotiations, effectively
encouraging them to plead guilty. The Fourth Circuit vacated the judgments. The Court
concluded that the district conrt’s involvement in plea discussions constituted plain error.
Case remanded for new trial.

U.S. v. Allen, 450 F.3d 565 (4th Cir. 2006).

Vacated and remanded. I sentenced defendant, an armed career criminal, to 63 months in
prison, granting a departure from the statutory mandatory minimum sentence of fifteen
years. The 4th Circuit vacated the sentence because the district court was precluded from
imposing a sentence below the mandatory minimum without an explicit government
motion based on the statute; motion mentioning only the Sentencing Guidelines not
sufficient.

U.S. v. Dickey-Bey, 393 F.3d 449 (4th Cir. 2004).

Reversed and remanded. Concluding that the police did not have probable cause to

believe that defendant had knowledge that the package he possessed contained cocaine, 1
suppressed the evidence that the police had seized from his vehicle. Furthermore, 1
concluded that even if there was probable cause for defendant’s arrest, the search of
defendant’s vehicle was not a valid search incident to an arrest. The Fourth Cirouit
reversed, concluding that, as a matter of law, the police officers (1) had probable cause to
believe that defendant knowingly possessed cocaine and (2) had independent probable

31

13:33 Dec 06, 2010 Jkt 062198 PO 00000 Frm 00052 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\62198.TXT SJUD1 PsN: CMORC

62198.031



VerDate Nov 24 2008

20.

21.

22.

23.

24,

13:33 Dec 06, 2010 Jkt 062198 PO 00000 Frm 00053 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\62198.TXT SJUD1 PsN: CMORC

41

cause to believe that defendant’s automobile was being used as an instrumentality of a
crime.

Olatunii v. Asheroft, 387 F.3d 383 (4th Cir. 2004).

Reversed. I denied a petition for habeas corpus. Petitioner was a resident alien who had
been deemed inadmissible upon his return to the United States following nine-day trip
abroad based on his previous guilty plea to crime of moral turpitude. The Fourth Circuit
reversed because the Illegal Immigration Reform and Immigrant Responsibility Act
(IIRTRA) provision that prevented petitioner’s reentry was not in effect at the time he had
pled guilty to the crime of moral turpitude. ‘

Brickwood Contractors, Inc. v. Datanet Engineering, Inc., 369 F.3d 385 (4th Cir. 2006).

Reversed. Iimposed Rule 11 monetary sanctions on contractors who had asserted claims
of defamation and tortious interference with business relationship against successful
bidders for a county project. The Fourth Circuit held that (1) the safe harbor provisions
of Rule 11 did not implicate the district court's subject matter jurisdiction, and (2) the
district court committed plain error in imposing Rule 11 sanctions, notwithstanding
failure of appellant to have objected on the ground of the safe harbor provision.

Snowden v. CheckPoint Check Cashing, 290 F.3d 631 (4th Cir. 2002).

Vacated and remanded. I denied motions to compel arbitration and to stay court
proceedings, or in the alternative to dismiss all claims in this “pay-day loan” case. The
Fourth Circuit held that the Arbitration Agreement fell within the scope of the Federal
Arbitration Act, and the party opposing arbitration failed to show sufficient justification
to hold the Arbitration Agreement unenforceable.

Williams v. Ironworkers Local 16 Pension Fund, 178 Fed. Appx. 235 (4th Cir. 2006).

Reversed. Employee of employers that contributed to a union pension plan brought an
action against plan seeking benefits under Employee Retirement Income Security Act
(ERISA). I granted summary judgment to the Fund, finding that the claim was barred by
the statute of limitations because the statute began to run upon the exhaustion of the
Fund's first review process in 1996. The plaintiff appealed, and the Fourth Circuit held
that the claim accrued when plan formally denied plaintiff's second request for finds.

U.S. v. Custis, 150 Fed.Appx. 265 (4th Cir. 2005).

Vacated and remanded. I granted defendant's motion to dismiss in a prosecution for
various federal drug and firearm offenses, finding the warrant for a residential search
defective and insufficient. The government appealed and the Fourth Circuit vacated and
remanded for further proceedings, holding probable cause supported issuance of the
search warrant.
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Saad v. Baltimore Life Ins, Co., 47 Fed.Appx. 228 (4th Cir. 2002).

Affirmed in part, reversed in part, and remanded. Resident aliens filed a § 1981 action
alleging that an insurer's rejection of their applications for life insurance policies
constituted alienage discrimination. I granted summary judgment in favor of the insurer.
The Fourth Circuit held that (1) the issue of whether the insurer had 2 policy of denying
coverage to non-citizens was for the jury, and (2) there was no abuse of discretion in
refusing to admit the insurer's former general counsel's deposition testimony.

Witcher v. Westphal, 45 Fed.Appx. 300 (4th. Cir. 2002).

Vacated and remanded. I dismissed a complaint for failing to provide a short and plain
statement showing that the pleader was entitled to relief. The Fourth Circuit’s one-
paragraph opinion stated that although the complaint did not comply with the district
court's instruction to allege claims clearly, in one-sentence paragraphs, it was adequate to
inform the defendant of the nature of the pleader’s claims, as well as the factual basis for
those claims.

Mutual Ben, Ins, Co. v, Jordan, 11 Fed.Appx. 79 (4th Cir. 2001).

Reversed and remanded. In an action between a landlord and its insurer, I issued an order
declaring that insurer had no duty to defend or indemnify landlord in a lead poisoning
case. The Fourth Circuit held that the language in the insurance policy and complaint in
initial tort action entitled the landlord to benefit of the doubt as to whether the original
plaintiff resided in apartment during the landlord’s policy period.

. Provide a description of the number and percentage of your decisions in which you issued

an unpublished opinion and the manner in which those unpublished opinions are filed
and/or stored.

Beginning with my service on the District Court in 1995, I endeavored to make available
all of my written opinions of more than strictly routine application of law to undisputed
facts to Westlaw and Lexis for inclusion in electronic databases. Since late the late 1990s,
our court has maintained a publicly-available website and I have endeavared to post all
such opinions on the website.

With the advent of CM/ECF in our court in 2003, all opinions in civil cases, with the
exception of some opinions in pro se cases, are available through the PACER system.

. Provide citations for significant opinions on federal or state constitutional issues, together

with the citation to appellate court rulings on such opinions. If any of the opinions listed
were not officially reported, provide copies of the opinions.

I'have decided a countless number of federal and state constitutional issues in the course
of my 21+ year tenure as 2 judge. Many of these decisions are quite routine. For example,
Thave decided a host of cases presenting collateral attacks on state and federal criminal
judgments brought pursuant to 28 U.S.C. § § 2254, 2255, each of which of necessity
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involves one or more constitutional issues. Similarly, I have heard innumerable motions
to suppress evidence on the basis of alleged constitutional violations in the course of
criminal prosecutions. The following opinions are some significant constitutional
decisions in civil and criminal cases:

1. Concerned Citizens of Carderock v. Hubbard, 84 F.Supp.2d 668 (D.Md. 2000).

2. Andrews v. Anne Arundel County, Md., 931 F. Supp. 1255 (D.Md. 1996), affd, 114
F.3d 1175 (4th Cir.Xunpublished), cert. denied, 522 U.S. 1015 (1997).

3. Richyv. Bruce, 129 F.3d 336 (4th Cir. 1997). The plaintiff was a Maryland prison
inmate who was stabbed by an enemy inmate who was atlowed out of his cell in
violation of several regulations applicable to the maximum security prison in which
they were housed. I found after a non-jury trial that one correctional officer had
demonstrated “deliberate indifference” under the Eighth Amendment and I awarded
damages to the inmate. The Fourth Circuit concluded that my underlying factual
findings did not reasonably support the conclusion that the subjective element of an
Eighth Amendment claim had been established and reversed the judgment.

4. While a state court judge, I presided over the homicide trial which is the subject of
Gray v. Maryland, 523 U.S. 185, 118 S.Ct. 1151, 140 L.Ed.2d 294 (1998), reversing
State v. Gray, 344 Md. 417, 687 A.2d 660 (Md. 1997), reversing Gray v. State, 107
Md.App. 311, 667 A.2d 983 (1995), At trial, I admitted a redacted confession of one
co-defendant. Ultimately, the Supreme Court held that under the circumstances of
the case, the admission of the redacted confession in a joint trial violated the Sixth
Amendment right of confrontation of the non-confessing defendant.

5. . Burkev. City of Charleston, 139 F.3d 401 (4th Cir. 1998) I wrote this opinion while
sitting by designation with the Fourth Circuit. I held that the plaintiff/appellant, an
artist who painted a mural on the exterior wall of a building in Charleston, lacked
Article III standing to challenge Charleston’s architectural review ordinance.

6. Municipal Mortg. & Equity v. Southfork Apartments Ltd. Partnership, 93 F.Supp.2d
622 (D.Md. 2000)(motion to dismiss granted for lack of personal jurisdiction).

7. Associated Utility Contractors of Maryland, Inc. v. Mayor and City Council of
Baltimore, 83 F.Supp.2d 613 (D.Md. 2000)(declaring Baltimore City racial and
gender set-aside law unconstitutional under the Equal Protection Clause).

8. Anthony v. Schuppel, 86 F.Supp.2d 531 (D Md. 2000)(denying relief to state inmate
challenging her conviction).

9. Agora, Inc. v. Axxess, Inc., 90 F.Supp.2d 697 (D.Md. 2000)(rejecting online
defamation claim in favor First Amendment protection of speech, in part).

10.  Cavanagh v. Grasmick, 75 F.Supp.2d 446 (D.Md. 1999)(rejecting due process
challenge to state scheme for adjudicating claims of disabled children).
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Ivy Hall Geriatric and Rehabilitation Center, Inc. v, Shalala, 50 F.Supp.2d 447
{D.Md. 1999)(rejecting due process challenge to statute regulating nursing homes).

Greer v. Anne Arundel County, Md., 46 F.Supp.2d 416 (D.Md. 1999)(rejecting civil
claims based on alleged Fourth Amendment violations by county police).

Thomas v, Corcoran, 40 F.Supp.2d 691 (D.Md. 1998)(denying relief to state inmate
challenging his conviction).

United States v Nieves, 27 F.Supp.2& 636 (D.Md. 1998)(granting motion to
suppress evidence for violation of Fourth Amendment).

United States v. Holland, 985 F.Supp. 587 (D.Md. 1997), subsequent opinion, 59
F.Supp.2d 492 (D.Md. 1998)(granting in part and denying in part motions to
suppress evidence on constitutional grounds)(appeals pending).

Ritz Camera Centers, Inc, v. Wentling Camera Shops, Inc., 982 F.Supp. 350 (D.Md.
1997)(motion to dismiss granted for lack of personal jurisdiction).

" Andrews v. Anne Arundel County, Md., 931 F.Supp. 1255 (D.Md. 1996), aff'd, 114

F.3d 1175 (4th Cir.)(unpublished), cert. denied, 522 U.S. 1015 (1997)(rejecting
contract clause challenge to local government pension plan).

Richter v. Maryland, 2008 WL 5377676 (D.Md. 2008)(denying summary judgment
as to First Amendment retaliation claim).

Munyiri v. Haduch, 585 F.Supp.2d 670 (D.Md. 2008) (granting in part and denying
in part motion to dismiss Fourth Amendment claims against state officials).

Jackson v, Clark, 564 F.Supp.2d 483 (D.Md. 2008)(denying motion to dismiss due
process claim). "

Andrew v. Clark, 472 F.Supp.2d 659 (D.Md. 2007)(dismissing First Amendment and
Fourteenth Amendment retaliation claims), appeal pending.

Wilson v. Board of Trustees, 333 F.Supp.2d 192 (D.Md. 2004)(dismissing First
Amendment claims).

Simms v. Hardesty, 303 F.Supp.2d 656 (D.Md. 2003)(denying summary judgment
and qualified immunity respecting due process claim for damages), aff’d . 104
FedAppx. 853, 2004 WL 1595700 (4th Cir. July 19, 2004).

Martin v. Mendoza, 230 F.Supp.2d 665 (D.Md. 2002)(granting summary judgment
as to Fourth Amendment claim).
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25.  Duckworth v. State Board of Elections, 213 F.Supp.2d 543 (D.Md. 202)(dismissing
constitutional challenge to state redistricting map), aff’d 332 F.3d 769 (4th Cir.
2003).

i.  Provide citations to all cases in which you sat by designation on a federal court of
appeals, including a brief summary of any opinions you authored, whether majority,
dissenting, or concurring, and any dissenting opinions you joined.

Published opinions I authored:

1. Yarmouth Sea Products Ltd. v. Scully, 131 ¥.3d 389, 1998 A.M.C. 825 (4th Cir.
1997)(admiralty issues regarding lability for ship collisions).

2. Burkev. City of Charleston, 139 F.3d 401 (4th Cir. 1998)(holding that the
plaintifffappellant, an artist who painted a mural on the exterior wall of a building in
Charleston, lacked Article II standing to challenge Charleston’s architectural review
ordinance)

3. PSINet. Inc.v. Chapman, 362 F.3d 227 (4™ Cir. 2004)(published concurring
opinion)(split decision affirming injunction against operation of state statute on First
Amendment grounds)

Other opinions I joined while sitting by designation
1. Ale House Management, Inc. v. Raleigh Ale House, Inc., 205 F.3d 137, 2000 WL

232010, 2000 Copr.L Dec. P 28,029, 54 U.S.P.Q.2d 1040, , C.A.4 (N.C.), March 01,
2000(No. 99-1175.)

2. Teal v. Angelone, 54 Fed. Appx. 776, 2003 WL 61216, , C.A 4 (Va.), Janvary 09,
2003(Nos. 01-7758, 01-8029, 02-6502.)

3. Jones v. Buchanan, 325 F.3d 520, 62 Fed. R. Evid. Serv. 522, C.A.4 (N.C.), April 15,
2003 (NO. 01-2280.)

4.U.8. v. Parson, 57 Fed.Appx. 134, 2002 WL 31888188, C.A.4 (N.C.), December 30,
2002(No. 01-6642.)

5. U.S. v. Sandalis, 39 Fed.Appx. 798, 2002 WL 1434246, 90 A.F.T-R.2d 2002-5121, 2002-
2 USTCP 50,516, C.A.4 (Va.), July 03, 2002(Nos. 00-4748, 02-4073.)

6.U.S, v. Ponce, 50 Fed. Appx. 614, 2002 WL 31513384, C.A 4 (S.C.), November 12,
2002(No. 00-4287.)
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7. Carrigan v. Reliance Standard Life Ins. Co., 55 Fed.Appx. 630, 2003 WL 132981, 29
Employee Benefits Cas. 2710, C.A.4 (N.C.), January 17, 2003(No. 02-1196.)

8. Gannett Co., Inc. v. Clark Const. Group. Inc., 286 F.3d 737, 2002 WL 596379, C.A.4
(Va.), April 18, 2002(No. 01-2475.)

9. Consolidated Diesel Co. v. N.L.R.B., 263 F.3d 345, 2001 WL 920667, 168 L.R.R.M.
(BNA) 2026, 144 Lab.Cas. P 11,067, C.A.4, August 15, 2001(Nos. 00-2545, 01-1064.)

14. Recusal: If you are or have been a judge, identify the basis by which you have assessed the
necessity or propriety of recusal (If your court employs an "automatic” recusal system by
which you may be recused without your knowledge, please include a general description of
that system.) Provide a list of any cases, motions or matters that have come before you in
which a litigant or party has requested that you recuse yourself due to an asserted conflict of
interest or in which you have recused yourself sua sponte. Identify each such case, and for
each provide the following information:

a. whether your recusal was requested by a motion or other suggestion by a litigant or a
party to the proceeding or by any other person or interested party; or if you recused
yourself sua sponte;

b. abrief description of the asserted conflict of interest or other ground for recusal;
¢. the procedure you followed in determining whether or not to recuse yourself:

d. your reason for recusing or declining to recuse yourself, including any action taken to
remove the real, apparent or asserted conflict of interest or to cure any other ground for
recusal.

In assessing the need for recusal, I have scrupulously adhered fo all extant ethical and
legal requirements. Recusals for financial conflicts are straightforward and prompt. Apart
from potential financial conflicts, there are two attorneys who are my close friends and in
whose cases I will not preside or participate, as a result. With the exceptions mentioned
below, no attorney has sought my recusal during my judicial career on the basis of any
alleged conflict of interest or other reason.

One exception mentioned above arises from an extraordinarily contentious case that has
now been on my docket for more than ten years. The case is Contract Materials
Processing, Inc. v. Kataleuna GmbH, No. AMD 98-147 (D.Md.). The claims and
counterclaims arise out of the failure of a series of multi-million dollar agreements
entered by a Maryland-based chemical services company and certain German companies.
I have issued a number of published opinions in the case, including a lengthy opinion
following a non-jury trial on some of the claims presented. See Contracts Materials

Processing, Inc. v. Katal.euna GmbH Catalysts, 164 F.Supp.2d 520 (D.Md.2001)
(granting in part and denying in part cross-motions for summary judgment); 222
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F.Supp.2d 733 (D.Md.2002) (interlocutory award of attorney's fees to KataLeuna); 303
F.Supp.2d 612 (D.Md.2003) (findings of fact and conclusions of law, and entering
judgment on counterclaim). As a result of bankruptey proceedings and other delays, the
case has not yet reached final judgment; accordingly, there has been no final, appealable
judgment permitting appellate review of my rulings.

Recently, plaintiff’s (CMP’s) counsel, Mr. Paul Richter, Esq. (Richter Miller and Finn
1900 L St NW Ste 610 Washington, DC 20036-5032 (202)467-6200) has made repeated
requests and motions that I recuse from this case. As best as I understand his basis for
seeking recusal, he seems.to rely on two arguments. First, he contends that because I
served (briefly) on the Board of the Foundation for Research on Economics and the
Environment (“FREE”), and because one or more of the donors to FREE, e.g., Shell Qil
Co., once had a financial interest in one or more of the defendants in this case, my recusal
was required by law. Second, he has indicated that he believes I have some unspecified
animus towards him and/or his client. I have found the motions for recusal specious and
pretextual, and that they constitute simply an indirect attack on adverse rulings in my
management of the litigation. Mr. Richter has filed at least two mandamus petitions in the
United States Court of Appeals for the Fourth Circuit in an effort to have me removed
from the case. The Fourth Circuit has rebuffed Mr. Richter’s efforts to have me removed
at every turn. Counsel for defendants is Barbara Susan Wahl, Esq. (Arent Fox PLLC
1050 Connecticut Ave NW Ste 5th F1 Washington, DC 20036 (202)857-6000).

One other instance of an adjudicated motion for recusal is Peeples v. Coastal Office
Products, Inec., 203 F.Supp.2d 432, 462 n. 1 (D.Md.2002), aff'd, 64 Fed.Appx. 860, 2003
WL 210619353 (4th Cir. May 7, 2003). I set forth in my opinion the circumstances
surrounding the filing of the motion for recusal and my reasons for denying it:

“The motion for recusal was filed under the following circumstances. Upon my initial
review of the cross-motions for summary judgment and the supporting memoranda, it
became immediately apparent that (1) as the party with the burden of proof, plaintiff's
motion for summary judgment was plainly not well-taken; (2) the failure-to-
accommodate and retaliation claims asserted pursuant to the ADA failed as a matter of
law; and (3) a bare scintilla of evidence could be said to support the FMLA claim. The
conclusion that the FMLA claim should survive summary judgment rested in significant
part on my erroneous belief, created by plaintiff's representation in his memorandum in
opposition to the defendant's motion for summary judgment, that the plaintiff's diagnosis
of depression, which was rendered by hospital emergency room personnel on the day he
abruptly left the workplace, never to return, had been faxed to plaintiff's supervisor on the
next business day after plaintiff commenced his leave. (In fact, as discussed infia in text,
plaintiff and his primary care physician never advised defendant of plaintiff's diagnosis of
clinical depression or of his prognosis, and specifically, plaintiff did not fax the
emergency room discharge instructions, which included the diagnosis of depression, to
his supervisor on March 13, 2000, as I thought.) Moreover, there is overwhelming
evidence in this record, including the plaintiff's own testimony that he believed defendant
terminated his employment on the basis of a sincere belief that plaintiff would not or
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could not return to work at Coastal, of defendant's good faith belief in the lawfulness of
its termination of plaintiff's employment,

“Consequently, on March18, 2002, I wrote to counsel setting a Fune 2002 trial date and
an April 2002 pre-trial conference. I also stated to counsel in that same memorandum, in
the naive belief that I might foster a settlement of the case by reflecting on my perception
of its lack of merit (counsel had requested, and I had allowed, a suspension of the briefing
schedule on dispositive motions to permit the parties to continue settlement discussions),
that “I believe it is highly likely, indeed, a virtual certainty, that I will grant a motion for
Jjudgment at the close of the plaintiff's case.” I noted that summary judgment was being
withheld on the FMILA “claim(s)” because “the ‘he said, she said’ nature of the factual
record . . ., coupled with the plentitude of ambiguous medical records amassed by
plaintiff . . . render summary judgment on the FMLA claim inappropriate.” In addition, I
candidly stated that “T agree with defendant that the plaintiff's affidavit is an
embarrassment, but that must be laid at the feet of counsel and not used to penalize
plaintiff himself.” (The description of plaintiff's affidavit as an “embarrassment” was
based on the remarkably sloppy drafting of the plaintiff's affidavit, in which the plaintiff,
who generally refers to himself therein in the first person, is made to refer to himself in
several paragraphs in the third person, obviously as a result of the failure of plaintiff's
counsel carefully to differentiate the use of language in the affidavit from the identical
language appearing in the memorandum in support of plaintiff's cross-motion for
summary judgment and in opposition to defendant's motion for summary judgment. See,
e.g., Affidavit of Plaintiff, Exh. 31, at §9 3 (“The Manager job required plaintiff ....”); 4
(“During the time period from my promotion ... no one ever indicated to me that he was
not performing his duties ....”); 11 (“Ziskind ... asked me if his illness was something
from which he could recover ....”"); 18 (“ I never stated that he had any second thoughts
about the manager position ....”; “ I never expected ... that Ziskind would do my job for
him.”)(emphases added).)

“Plaintiff (or plaintiff's counsel) took great umbrage at my candid assessment of the
merits of the case and notified me in the proposed pretrial order (which was submitted in
advance of the scheduled pretrial conference in accordance with the court's local rules)
that a motion for recusal would be filed in advance of the pretrial conference. Indeed,
plaintiff did so, asserting that I had improperly “prejudged” the case, that plaintiff would
not receive a fair trial and/or, of equal importance, would not feel that he had received a
fair trial even if he did receive a fair trial, and arguing that I should transfer the case to
another judge for trial pursuant to 28 U.S.C. § 455. Plaintiff also pointed out, correctly,
that as the standards for summary judgment and for judgment as a matter of law were
precisely the same, see, e.g., Dennis v. Columbia Colleton Medical Center, Inc., -— F.3d -
«=-, === (4th Cir.2002) (“A Rule 50(b) motion for judgment as a matter of law follows the
same standard as a Rule 56 motion for summary judgment.”), a contradiction inhered in
my prediction that a motion for judgment would likely be granted in respect to the FMLA
claim, in the face of a contemporaneous denial of summary judgment.

“A further review of the dispositive motions prompted by the motion for recusal, clarified
that, indeed, as discussed infra in text, plaintiff failed to trigger defendant's duties under
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the FMLA because plaintiff failed to provide adequate and timely notice of the need for
FMLA leave, and therefore, summary judgment should indeed be granted to defendant on
that claim as well, as there is no genuine dispute of material fact.

“I take very seriously motions for recusal, as every federal judge must. In almost seven
years on this bench, and in the eight years before that on the state bench, this is to my
recollection only the third non-frivolous one I have had occasion to review. Having fully
reflected on the matter, I am satisfied that, a reasonable person fully informed of the
factual and procedural circumstances which gave rise to plaintiff's decision to file his
motion for recusal in this instance would not reasonably conclude that I harbored a bias
against plaintiff arising from an extra judicial source such as to call in to question the
appearance of propriety in my presiding over this case. See In re Beard, 811 F.2d 818,
827 (4th Cir.1987). Accordingly, the motion for recusat shall be denied and summary
Jjudgment entered in favor of defendant for the reasons stated in this opinion.”

203 F.Supp.2d at 462 n. 1.

On appeal, the Fourth Circuit affirmed the judgment in its entirety, specifically stating, as

to the motion for recusal, “We likewise see no basis for the district court's recusal.” 2003
-WL 21019353, at **2, n. 2.

15. Public Office, Political Activities and Affiliations:

a. List chronologically any public offices you have held, other than judicial offices,
including the terms of service and whether such positions were elected or appointed. If
appointed, please include the name of the individual who appointed you. Also, state
chronologically any unsuccessful candidacies you have had for elective office or
unsuccessful nominations for appointed office.

1served as an Assistant United States Attorney (District of Maryland) from January 1981
through June 1983. I was appointed by the then United States Attorney, Russell T. Baker.

I was nominated by President Clinton in October 2000 to a vacancy on the United States
Court of Appeals for the Fourth Circuit; I did not have a confirmation hearing and the
nomination expired. The nomination was returned to the President on December 15,
2000.

In July 1994, I was one of four Baltimore City trial judges nominated by the Appellate
Judicial Nominating Commission for elevation to the intermediate appellate court in
Maryland, the Court of Special Appeals. Another nominee was appointed by the
Governor to that vacancy.

b. List all memberships and offices held in and services rendered, whether compensated or
not, to any political party or election committee. If you have ever held a position or

played a role in a political campaign, identify the particulars of the campaign, including
the candidate, dates of the campaign, your tifle and responsibilities.
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In 1971 (while in college) I was a volunteer in the democratic mayoral primary on behalf
of Hardy Williams

16. Legal Career: Answer each part separately.

a. Describe chronologically your law practice and legal experience after graduation from
law school including:

i

ii.

iil.

whether you served as clerk to a judge, and if so, the name of the judge, the court and
the dates of the period you were a clerk; :

Iserved as a law clerk for Judge Francis D. Murnaghan, Jr., United States Court
of Appeals for the Fourth Circuit from August 1979 through September 1980.

I served as a law clerk for Judge Frank A. Kaufman, United States District Court
for the District of Maryland from May 1978 through June 1979.

whether you practiced alone, and if so, the addresses and dates;
I have not practiced alone,

the dates, names and addresses of law firms or offices, companies or governmental
agencies with which you have been affiliated, and the nature of your affiliation with
each.

August 14, 1995 to present

United States District Court for the District of Maryland N
101 W. Lombard Street

5B Garmatz Federal Courthouse

Batitimore, MD 21201

United States District Judge

December 19, 1990 to August 13, 1995
Circuit Court for Baltimore City

100 N. Calvert Street

Clarence Mitchell Courthouse
Baltimore, MD 21201

Associate Judge

August 3, 1987 to December 18, 1990
District Court of Maryland for Baltimore City
‘Wabash Avenue

Baltimore, MD 21215

Associate Judge
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July 1983 to June 1984

Frank, Bernstein, Conaway & Goldman (now dissolved)
Baltimore, MD

Associate Attorney

January 1981 to June 1983

Office of the United States Attorney
U. 8. Courthouse

Baltimore, MD

Assistant United States Attorney

September 1980 to January 1981
Civil Rights Division

U.S. Department of Justice
Washington, DC

Appellate Attorney

iv. whether you served as a mediator or arbitrator in alternative dispute resolution
proceedings and, if 5o, a description of the 10 most significant matters with which
you were involved in that capacity.

1 have not served as a mediator or arbitrator.
b. Describe:

i. the general character of your law practice and indicate by date when its character has
changed over the years.

ii. your typical clients and the areas at each period of your legal career, if any, in which
you have specialized.

From September 1980 through January 1981, I was an appellate attorney in the
United States Department of Justice, Civil Rights Division, ‘Washington, D.C. |
researched legal issues and wrote briefs in cases pending before the various courts of
appeal.

From January 1981 through June 1983, I was an Assistant United States Attorney for
the District of Maryland in Baltimore. I tried jury and non-jury civil and criminal
cases, briefed and argued appeals of such cases, sought indictments before federal
grand juries, and supervised criminal investigations by the FBI and other federal
agencies, among other duties,

From July 1983 through June 1984, T was an associate attorney in the litigation
department of the law firm Frank, Bernstein, Conaway & Goldman, in Baltimore, I

had general respensibility for a range of legal matters, mainly commercial disputes
involving merchants and other businesses. The firm dissolved in 1992,
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Starting in Spring 1982, and continuously since then, I have taught the course on
constitutional criminal procedure in the evening division of the University of
Maryland School of Law.

As a full-time member of the faculty from 1984 through 1987, I taught federal civil
procedure; constitutional criminal procedure; legal reasoning, research and writing;
oral advocacy; and legal ethics. In addition, I served on several law school
committees, including the Committee on Admissions.

¢. Describe the percentage of your practice that has been in litigation and whether you
appeared in court frequently, occasionally, or not at all. If the frequency of your
appearances in court varied, describe such variance, providing dates.

As an Assistant United States Attorney from 1980 through 1983, I represented the
interests of the United States and it agencies before federal and state courts. Although
government agencies were usually my clients, there were instances in which I represented
an individual, e.g., Veterans Reemployment Rights Act cases. In the area of criminal
prosecution, which commanded the majority of my attention as an Assistant U. S.
Attorney, I served a public prosecutor role.

During my stint of private practice from July 1983 through June 1984, I represented the
private interests of individuals and corporate and similar business entities.

i. Indicate the percentage of your practice in:

1. federal courts: 99% (1981-1983)
2. state courts of record:  99% (1983-1984)
3. other courts:

4. administrative agencies:
ii. Indicate the percentage of your practice in:
1. civil proceedings: 15%-18% (1981-1983)
90-95% (1983-1984)
2. criminal proceedings:  82-85% (1981-1983)
5-10% (1983-1984)

d. State the number of cases in courts of record, including cases before administrative law
judges, you tried to verdict, judgment or final decision (rather than settled), indicating
whether you were sole counsel, chief counsel, or associate counsel.

In épprO)dmately eight cases, I was sole counsel.

In approximately five cases, I was chief counsel.

In approximately six cases, I was associate counsel.
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i. What percentage of these trials were:
1. jury: 40%
2. non-jury: 60%

¢. Describe your practice, if any, before the Supreme Court of the United States. Supply
four (4) copies of any briefs, amicus or otherwise, and, if applicable, any oral argument
transcripts before the Supreme Court in connection with your practice.

T have not practiced before the Supreme Court of the United States.

17. Litigation: Describe the ten (10) most significant litigated matters which you personally
handled, whether or not you were the attorney of record. Give the citations, if the cases were
reported, and the docket number and date if unreported. Give a capsule summary of the
substance of each case. Identify the party or parties whom you represented; describe in.detail
the nature of your participation in the litigation and the final disposition of the case. Also -
state as to each case:

a. the date of representation;

b. the name of the court and the name of the judge or judges before whom the case was
litigated; and

¢. the individual name, addresses, and telephone numbers of co-counsel and of principal
counsel for each of the other parties.

1) Monumental Health, Inc. v. Dept. Health & Human Servs., 510 F.Supp. 244 (D.Md.
1981).

In February 1981, a group of Baltimore physicians sued the U.S. Department of Health
and Human Services, secking injunctive and monetary relief for alleged discriminatory
termination of federal funding of a local health maintenance organization. As sole
counsel for defendants, I tried a four-day, non-jury trial before Judge Shirley B. Jones in
the United States District Court for the District of Maryland in February 1981,

Agreeing with my interpretation of the controlling federal statutes and regulations, and
accepting my arguments supporting the individual defendants' exercise of discretion, the
court ruled in favor of the defendants. The case was significant in that there had been no
prior litigation of the particular statutory and regulatory provisions. An appeal was
withdrawn. Opposing counsel were David R. Cohan, Esq., Suite 820, 2 N. Charles Street,
Baltimore, MD 21201 ((410) 332-1400); and Charles J. Piven, Esq., Suite 2700, 111 S.
Calvert Street, Baltimore, MD 21202 ((410)332-0030),

2) United States v. Anderson, et al. (no reported opinion). In Fall 1982, Isupervised a
grand jury investigation conducted with the assistance of the United States Postal
Inspectors into a large-scale fraudulent benefits scheme perpetrated by an employee of a
Washington, D.C.-based health insurer. Under my direction, a federal grand jury in
Baltimore (many of the co-conspirators lived in Maryland, and cashed checks in
Maryland) returned a multi-count indictment charging 19 people with mail fraud and
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related offenses, The particular significance of the case was that the total loss over the life
of the scheme exceeded $100,000, and the prosecution of the participants made clear to
the victim corporation the need for improved security. The case against one defendant
was dismissed; 16 defendants pleaded guilty to one or more counts; and two defendants
went to trial before Judge James R. Miller, of the District Court, in late 1982; They were
convicted by a jury of various mail fraud and conspiracy counts. Defense counsel in the
case that went to trial was Jay Fred Cohen, Esq., (deceased).

3) Green v. Lehman, 544 F.Supp. 260 (D. Md. 1982), aff'd 744 F.2d 1049 (4th Cir.
1984). .

In the early 1980's several lawsuits were filed in the United States District Court for the
District of Maryland, and elsewhere, by Naval Academy midshipmen, challenging
aspects of their treatment by the Academy. I represented the Academy and the Secretary
of the Navy in several of such matters. These cases were particularly significant to the
continued maintenance of the longstanding regime of military order and discipline within
the structure of the Naval Academy. In Green, I represented the Navy in the early stages
of one such action. Green challenged his disciplinary discharge from the Academy (and
orders to active duty) as discriminatory and arbitrary. With research help from the Navy
lawyer, I appeared before Judge Edward J. Northrop in the District Court, who agreed
with my arguments that, despite the seceming hardship on individual mids under the
disciplinary regime of the Academy, larger institutional considerations were properly
controlling. Judge Northrop dissolved a temporary restraining order, denied a preliminary
injunction, and ultimately dismissed all claims. Counsel for Green, Weldon Leroy
Mattox, Esq., is deceased. I was co-counsel in the early stages of a similar action before
Judge Alexander Harvey II in Wimmer v. Lehman, 705 F.2d 1402 (4th Cir.
1983)(reversing grant of preliminary injunction in favor of discharged midshipman).

4) Armed bank robbery prosecution is a regular part of the prosecution docket in
Maryland and elsewhere. These cases are significant criminal prosecutions because they
very often involve genuine threats of physical injury and potentially death to bank
employees, customers and passersby. I was involved in three such cases that posed
especially difficult issues of identification, turning, as they do, upon the testimony of
victims and witnesses who often have but flecting observations of the perpetrators.

i In United States v. Moore, 710 F.2d 157 (4th Cir. 1983), I was co-counsel
at trial (occurring in Spring 1982), and I handled the appellate brief-writing and
oral argument alone. A cooperating co-defendant committed perjury at trial, in
violation of his plea agreement with the government, and he gave testimony in
front of the jury that was favorable to the defendant. Vigorous objection was
made to my closing argument, which was indeed animated; however, the trial
judge, District Judge Herbert R. Murray, overruled the objections. The
convictions were affirmed on appeal. Co-counsel was Lynne A. Battaglia, Esq.,
(now) Associate Judge, Maryland Court of Appeals, Murphy Court Building,
Annapolis, MD 21401 ((410) 962-2458). Defense counsel was David Carey Woll,
Esq., 18526 Office Park Drive, Gaithersburg, MD 20879 ((301) 926-4811).
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ii. In United States v. Henderson, 717 F.2d 135 (4th Cir. 1983), cert. denied,
465 U.S. 1009, 104 S.Ct. 1006, 79 L..Ed.2d 2338 (1984), 1 tried, with another
prosecutor, a bank robbery with significant witness problems, e.g., a co-
conspirator who agreed to testify under a plea agreement, but who had credibility
weaknesses; and a bank security guard who was not alert on the job, and whose
testimony at trial was internally inconsistent. District Judge Joseph C. Howard
presided at trial in Summer 1982. On appeal, the Fourth Circuit approved
introduction of a written plea agreement in the government's case-in-chief. Co-
counsel was James A, Rothschild, Esq., 201 N. Charles Street, Baltimore, MD
21202 ((410) 752-1630). Defense counsel were Bruce C. Bereano, Esq., 195 Duke
of Glouster Street, Annapolis, MD 21401 ((301) 269-5330); and (now) retired
Chief Judge Martha F. Rasin, District Court of Maryland, Sweeney Distriet Court
Building, 361 Rowe Blvd, Annapolis, MD 21401 ((410) 260-1525).

ii. In United States v. Hicks, 748 F.2d 854 (4th Cir. 1984), I was co-counsel
with another prosecutor in a difficult case based upon mainly circumstantial
evidence against the getaway driver. District Judge Norman P. Ramsey refused to
give an alibi instruction because the only basis for the instruction in the evidence
was a police officer's testimony as to certain "false” declarations by the defendant
upon his arrest. The Fourth Circuit panel, with one judge dissenting, held there
was a sufficient basis for the requested instruction, and the conviction of one
defendant was reversed. Co-counsel was Herbert Better, Esq., 100 E. Prait Street,
Baltimore, MD 21202 (410) 332-0444. Defense counsel were Stephen D.
Langhoff, Esq., 400 E. Pratt Street, Baltimore, MD 21202 ((410) 539-3737); and
Fred Warren Bennett, Esq., (deceased).

5) In Dixon y. Westinghouse Electric Corp., 615 F.Supp. 538 (D.Md. 1985), aff'd
787 F.2d 943 (4th Cir. 1986), remanded, 486 U.S. 1019, 108 S.Ct. 1990, 100 L.Ed.2d 222
(1988), rev'd on remand, 857 F.2d 945 (4th Cir. 1988), I was one of counsel to defendant
Westinghouse during the discovery/summary judgment stage of the litigation, which
involved claims of sex discrimination under Title VI of the 1964 Civil Rights Act. The
significance of this case is that it foreshadowed a further development in the law under
Title VIL As I predicted during the preparation of the motion for summary judgment filed
on behalf of the defendant, the Supreme Court ultimately held that, under "workshare"
agreements in "deferral” states, the Equal Employment Opportunity Commission could
lawfully accept for processing a complaint of discrimination even if the complaint would
have been untimely if it had been filed directly with the state "deferral” agency. The
Supreme Court so held in EBOC v. Commercial Office Products Co., 486 U.S. 107, 108
S.Ct. 1666, 100 L.Ed.2d 96 (1988), and upon the remand of the Dixon case to the Fourth
Circuit, the appellate court reversed itself and the contrary holding of Judge Joseph H.
Young of the District Couit in Maryland. My co-counsel were Leonard E. Cohen, Esq.,
Piper and Marbury, 6225 Smith Avenue, Baltimore, MD 21209 ((410)580-3000) and
Monte Fried, Esq., 3rd Floor, 100 Light Street, Baltimore, MD 21202 ((410) 659-1312).
Opposing counsel was Mark E. Herman, Esq., 14 W. Madison Street, Baltimore, MD
21201 ((410) 837-2144). !
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6) In addition, I played a major role in the following significant appeals (opinions
attached):

i.  InIron Arrow Honor Society, etc., et al. v. Heckler, 652 F.2d 445 (5th Cir.

1981)(involving the application of Title IX: non-discrimination in federal
educational programs), I wrote the brief for the federal defendants. In subsequent
proceedings in this case, the Supreme Court dismissed the action as moot. 464
U.S. 67, 104 S.Ct.373, 78 L.Ed.2d 58 (1983)(per curiam).

ii.  InUnited States v. Hess, 691 F.2d 188 (4th Cir, 1982)(appeal of RICO
forfeiture), I presented oral argument on behalf of the government.

iti.  InStatev. Standifur and Henry, 310 Md. 3, 526 A.2d 955 (1987), aff'g 64
Md.App. 570,497 A.2d 1164 (1985)(application of the "declaration against penal
interest" exception to the Hearsay Rule in Maryland; convictions reversed), I
wrote the brief and presented oral argument on behalf of defendant Colonel
Henry, in both appellate courts.

18. Legal Activities: Describe the most significant legal activities you have pursued, including
significant litigation which did not progress to trial or legal matters that did not involve
litigation. Describe fully the nature of your participation in these activities. List any client(s)
or organization(s) for whom you performed lobbying activities and describe the lobbying
activities you performed on behalf of such client(s) or organizations(s). (Note: As to any
facts requested in this question, please omit any information protected by the attorney-client
privilege.) :

T have been active in the Maryland Bar Association and the American Bar Association, in
which I served, inter alia, as Chair of the Executive Committee of the Conference of Federal
Trial Judges, a constituent unit of the Judicial Division of the ABA.

I served as a facilitator at the 1997 Judicial Conference of the United States Court of Appeals
for the Fourth Circuit, leading a panel discussion. I have served as a panelist on numerous
legal education programs, including employment law, patent litigation and scientific
evidence.

Since 1994, I have been a volunteer instructor at the National Judicial College, located in
Reno, NV, :

Since 2002, I have served as a member (by appointment of the Chief Justice) of the Judicial
Conference of the United States, Committee on International Judicial Relations. In this
connection, I have traveled to more than a dozen countries as a “Judicial Ambassador” to
conduct numerous education and training workshops and seminars, including Rule of Law
activities.

In summer 2007, T hosted a group of five Russian judges during their week-long visit to
Baltimore to study American judicial systems (the “Open World” Program). I have hosted
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numerous groups of foreign judges, prosecutors, and lawyers at my court who were visiting
the United States.

19. Teaching: What courses have you taught? For each course, state the title, the institution at
which you taught the course, the years in which you taught the course, and describe briefly
the subject matter of the course and the major topics taught. If you have a syllabus of each
course, provide four (4) copies to the committee,

I have taught as an adjunct at the University of Maryland School of Law for many years. I
have taught mainly constitutional criminal procedure, covering Fourth, Fifth, Sixth, and
Fourteenth Amendment Supreme Court jurisprudence. I have also taught the course on
federal jurisdiction, covering the law of federal courts and related issues, as well as appellate
advocacy. My syllabi consisted simply of readings from selected casebooks.

L also serve as an occasional lecturer (once annually) for a one-day course on Maryland State
Civil Procedure in a course for bar exam applicants seeking admission to the Bar of
Maryland.

20. Deferred Income/ Future Benefits: List the sources, amounts and dates of all anticipated
receipts from deferred income arrangements, stock, options, uncompleted contracts and other
future benefits which you expect to derive from previous business relationships, professional
services, firm memberships, former employers, clients or customers. Describe the
arrangements you have made to be compensated in the future for any financial or business
interest,

None.

21. Outside Commitments During Court Service: Do you have any plans, commitments, or
agreements to pursue outside employment, with or without compensation, during your
service with the court? If so, explain.

1 plan to continue to teach one course per year as an adjunct professor at the University of
Maryland School of Law.

22. Sources of Income: List sources and amounts of all income received during the calendar
year préceding your nomination and for the current calendar year, including all salaries, fees,
dividends, interest, gifts, rents, royalties, licensing fees, honoraria, and other items exceeding
$500 or more (if you prefer to do so, copies of the financial disclosure report, required by the
Ethics in Government Act of 1978, may be substituted here).

See attached Financial Disclosure Report.

23. Statement of Net Worth: Please complete the attached financial net worth statement in
detail (add (add schedules as called for).

See attached Net Worth Statement.
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24, Potential Conflicts of Interest:

a. Identify the family members or other persons, parties, categories of litigation, and
financial arrangements that are likely to present potential conflicts-of-interest when you
first assume the position to which you have been nominated. Explain how you would
address any such conflict if it were to arise.

T am not aware of any such potential conflicts-of-interest.

b. Explain how you will resolve any potential conflict of interest, including the procedure
you will follow in determining these areas of concern.

I employ the Judicial Conference-mandated computerized conflicts software to avoid and
discover potential financial conflicts in the cases assigned to my docket. In addition, T
remain vigilant by examining every matter assigned to me to uncover promptly any
potential conflict. I do not anticipate conflicts apart from those arising from, and
Tequiring recusal as a result of, financial holdings of myself and family members in
accordance with federal law and the Code of Judicial Conduct for United States Judges.

25, Pro Beno Work: An ethical consideration under Canon 2 of the American Bar Association’s
Code of Professional Responsibility calls for “every lawyer, regardless of professional
prominence or professional workload, to find some time to participate in serving the
disadvantaged.” Describe what you have done to fulfill these responsibilities, listing specific
instances and the amount of time devoted to each.

Thave engaged in a wide variety of activities of a pro bono publico nature throughout my
career as a lawyer and judge. L have visited elementary and secondary schools, especially
around the annual May 1 "Law Day" observances, but at other times during the year as well.

While an attorney for the government I could not represent private persons; however, while
in private practice, I represented indigent persons in court for no fee. Approximately 5% of
iy time while in private practice was devoted to pro bono matters.

Since becoming a judge in 1987, I have been prohibited from the practice of law. However, 1
have served on committees for non-profits, continued to participate in "Law Day” (and
similar) activities, and I serve on the Board of a local high school "Law-Related Education”
program.

Also, as a judge, 1 have been especially active in connection with issues of gender and racial
equality in the judicial system and in the legal system. I have appeared as a panelist and
participant in a number of bar association meetings and seminars. I appeared in a training
video produced under the sponsorship of the State Justice Institute and the National Center
for State Courts. '
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26. Selection Process:

a. Please describe your experience in the entire judicial selection process, from beginning to
end (including the circumstances which led to your nomination and the interviews in
which you participated). Is there a selection commission in your jurisdiction to
recommend candidates for nomination to the federal courts? If so, please include that
process in your description, as well as whether the commission recommended your
nomination, List the dates of all interviews or communications you had with the White
House staff or the Justice Department regarding this nomination. Do not include any
contacts with Federal Burcau of Investigation personnel concerning your nomination..

There is no selection commission in Maryland.

I understand that Senator Mikulski consulted with respected members of the Maryland
bar as to her decision on whom to support for this nomination, I communicated my desire
to be considered for nomination to Senators Mikulski and Cardin in early January 2009.
Senator Mikulski spoke to me in early January and told me that she intended to
recommend me for nomination to the White House. On or about January 30, 2009, I
spoke to the Office of White House Counsel and received by email forms to complete to
commence the vetting process. A few days later, I received additional forms from the
Justice Department. In early February 2009, I was interviewed by a representative of the
ABA and, in mid-February, by agents of the FBI. On March 24, 2009, I met with lawyers
from the Counsel’s Office at the White House. That meeting was followed by an
additional telephone conference. On March 27, 2009, I met with the Attorney General for
approximately fifteen minutes in his office.

b. Has anyone involved in the process of selecting you as a judicial nominee discussed with
you any currently pending or specific case, legal issue or question in a manner that could
reasonably be interpreted as seeking any express or implied assurances concerning your
position on such case, issue, or question? If so, explain fully.

No.
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AFFIDAVIT

I, Andre M. Davis, do swear that the information provided in this statement is, to the best of my
knowledge, true and accurate.

(i D 1 200

I (DATE) 7

W\{ CommisSSion) e/jc[p,'/es
ons Aovember A009
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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

CHAMBERS OF .8, COURTHOUSE
ANDRE M. DAVIS 101 W. LOMBARD STREET
UNITED STATES DISTRICT JUDGE BALTIMORE, MARYLAND 21201
{416) 962-6801

FAX (410} 962-0820
MDDAMDChambers@mad.uscourts.gov

April 17, 2009

The Honorable Patrick J. Leahy
Chairman

Committee on the Judiciary
United States Senate
Washington, DC 20510

Dear Mr. Chairman:

Tam writing to update my Senate Questionnaire with the following additional information
relevant to Question 12(c), which was inadvertently omitted from my earlier submission or was
discovered through further searching for material.

October 21, 2008 - Panelist, “Confidentiality and Litigation Holds,” Association of Corporate
Counsel Annual Meeting, Seattle WA. This was a continuing legal education program sponsored
by the Litigation Committee. I have attached a description of the program from the Program Guide
and the PowerPoint slides prepared jointly by panelists.

September 27, 2008 - Moderator, Panel on Courts and the Media, Just the Beginning Foundation
Bi-annual meeting, Washington, DC. A summary of this panel from the meeting program is
attached. | have no notes or transcript of my remarks.

April 13-17, 2008 - National Judicial College, Judicial Philosophy and American Law, Sedona AZ.
This was a “non-credit” course offered by the College, usually once a year. I have taught the
course on two oceasions as a co-presenter with a distinguished state judge from Houston, Texas. I
included the course outline with my earlier submission, together with the PowerPoint slides T used
in my presentations. The course outline shows the topics on which I presented and those presented
by Judge Dorfman. I have no notes beyond the PowerPoint.

January 31, 2008 - Roundtable on Judging Genes: Implications of the Second Generation of
Genetic Tests in the Courtroom, University of Maryland School of Law. [ have attached a copy of
the agenda for this program. I attended only the portion during which I was a panelist. [ have no
notes or transcript of my remarks.

February 17, 2007 - “The Role of Judicial Independence in a Democracy,” Seminar for South
African Judges, for the Department of Justice. This was a short after-dinner talk in connection with
a Justice Department seminar on the new South African organized crime law. It focused on the
Rule of Law and judicial independence. I have no notes or transcript.
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Page: Two
To:  Hon. Patrick J. Leahy
Date: April 17, 2009

March 2006 - Co-Presenter, U.S. Department of Justice Seminar on Plea Bargaining for Nigerian
Judges, Lagos and Abuja, Nigeria. This was a two-day presentation by prosecutors from the U.S.
Department of Justice, an American Public Defender, and myself designed to assist Nigerian
judges, prosecutors, and defense lawyers practice under a new statute in their country.

March 2006 - Moderator of Panel, Forum on the Justice Kennedy Commission, University of
Maryland School of Law, Baltimore, MD. This was a series of three panels, each discussion an
aspect of the Report of the Justice Kennedy Commission (on which I served). The Report has been
submitted. I have no notes or transcript.

September 11-14, 2006 - Co-Presenter, “Judicial Philosophy and American Law,” Savannah, GA,
for the National Judicial College. This is the same course listed above. I have no notes or
transcript.

October 6-7, 2005 - Remarks at “Video and the Law” seminar, Law Enforcement and Emergency
Services Video Association, Coeur d’Alene, ID. I have attached a short summary of this program. [
presented as a judicial member of the ABA Section on Science, Technology and the Law. I have
no notes or transcript.

September 15, 2005 - Co-Presenter, “Today’s Justice,” National Judicial College, Washington,
DC. This is another “non-credit” course offered by the college which covers substantially the same
material as the course titled “Judicial Philosophy and American Law.” The course focuses on
notable developments in constitutional law and founding documents. I have no notes or transcript.

August 2005 - Remarks, “CSI Meets the Courts™ panel discussion, ABA Annual Meeting,
Chicago, IL. This was a discussion of the extent to which modem crime shows do or do not have
an impact on jury trials. I have no notes or transcript.

July 27, 2005 - Panelist, “Litigation Skills Workshop,” Association of Trial Lawyers of America
Annual Meeting, Toronto, Canada. I was a panelist with Federal District Judge Myron Thompson
of Alabama . We discussed general “litigation tips™ and effective advocacy. I have no notes or
transcript.

November 2004 - Facilitator, Bench Book Development Meeting, for Latvian judges, Prague,
Czech Republic. This three day meeting was under the auspices of the ABA Central and Eastern
European Law Initiative at its then new training center in Prague. With the assistance of a
translator, I served as a subject matter expert in helping Latvian judges to draft a “Bench Book™
teflecting changes made in a new criminal code in their country. I have no notes or transcript.

September 17, 2004 - “DNA Fingerprinting and Civil Liberties” at American Society of Law,
Medicine & Ethics, Harvard University, Boston, MA. 1 presented a short talk on the evolving role
of DNA evidence in criminal cases as a part of a general seminar on related topics. I have no notes
or transcript.
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Page: Three
To:  Hon. Patrick J. Leahy
Date: April 17, 2009

August 11, 2004 - Co-Presenter, “Genetics in the Courtroom,” National Bar Association Annual
Meeting, Atlanta, Georgia. This was a panel presentation for lawyers and laypersons on the
evolving role of science and, in particular, DNA evidence, in legal matters. I have no notes or
transcript.

June 17, 2004, Panelist, “Right to Counsel,” Maryland State Bar Association, Ocean City, MD.
This panel was presented during the Annual Meeting of the state bar association. The focus was on
the issuc of whether Maryland’s use of bail bonds to secure release of those awaiting trial in
criminal cases should be brought more in line with federal practice. I have no notes or transcript.

June 2004, Co-Presenter, “The Role of Judges in Democracies,” Mbane, Swaziland, for USAID.
This was a week-long presentation, a “Rule of Law” program, offered to judges, prosecutors, and
defense lawyers on various aspects of criminal law and procedure, including judicial ethics and
courtroom technology. My co-presenter was a lawyer expert on democratic governance. I have no
notes or transcript.

October 2003, Co-Moderator, Panel on “The Promise v. Board: Yesterday, Today and Beyond,”
Judicial Division of the American Bar Association Mecting, San Antonio, TX. This was a panel
discussion to commermorate the anniversary of this famous case. The panelists were prominent
Texans who had been affected in different ways by school segregation and desegregation. I have
no notes or franscript.

March 1999, “Ethical Pratfalls in Employment Cases” CLE Program, Columbia, MD. I was a co-
presenter with two employment law practitioners, one who represented plaintiffs and one who
represented defendants. My PowerPoint slides are among my ori ginal attachments.

Very truly yours,
Andre M. Davis
United States District Judge
AMD:tt
cel
The Honorable Arlen Specter
Ranking Member

Committee on the Judiciary
United States Senate
Washington, DC 20510
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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

CHAMBERS OF U.S. COURTHOUSE
ANDRE M. DAVIS 101 W, LOMBARD STREET
UNITED STATES DISTRICT JUDGE BALTIMORE, MARYLAND 21201
{410) 962-0801

FAX (410) 962-0820
MDDAMDChombers@mad.vscourts,gov

April 21, 2009

The Honorable Patrick J. Leahy
Chairman

Committee on the Judiciary
United States Senate
Washington, DC 20510

Dear Mr. Chairman:

Fam writing to update my Senate Questionnaire with the following additional information
relevant to Question 12(c).

April 20, 2009 - Keynote Speaker, Graduation Ceremonies for the FBI's Citizen Academy,
Baltimore. A description of the Citizen Academy is attached. I gave a brief overview of the FBI's
importance to law enforcement, the esteem in which it is held internationally, and remarks
concerning the importance of full community involvement in fighting crime. I did not use notes
and I have no transcript.

Very truly yours, \
/ 1
Qe

Andre M. Davis
United States District Judge

AMD:tt

ce:

The Honorable Arlen Specter
Ranking Member

Committee on the Judiciary
United States Senate
Washington, DC 20510

VerDate Nov 24 2008  13:33 Dec 06, 2010 Jkt 062198 PO 00000 Frm 00076 Fmt6633 Sfmt6633 SA\GPO\HEARINGS\62198.TXT SJUD1 PsN: CMORC

62198.055



VerDate Nov 24 2008

13:33 Dec 06, 2010 Jkt 062198 PO 00000 Frm 00077 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\62198.TXT

65

Page 1 of 1

FBI Citizens Academy Speaking Request
Costigan, James J.

to:
judge_andre_davis@mdd.uscourts.gov
04/15/2009 10:46 AM

Show Details

History: This message has been replied to.
Toni,

Itwas good to talk to you today. Due to a speaker falling through we are in need of a Keynote Speaker for our
next graduating Citizen’s Academy class on Monday the 20™. The dinner starts at 7:00 pm and will be held at

Martins West in Woodlawn, the program can be adjusted due to the short notice for the Judge’s arrival anytime
between 8:45 to 9:30.

The Citizen’s Academy is a multi-cultural community outreach program to business and community leaders to
educate them regarding the role of the FBI and Federal Law Enforcement. This graduation is a culmination of
eight weeks (30 hours) of training regarding the various FBI programs. The class met on their own time at nights
and on weekends. This was comprised of 25 individuals from across the state. If the Judge could speak for
fifteen minutes regarding the Federal Court and the responsibilities of citizens with respect to the federal judicial
system we would be most appreciative.

Again, | apologize for the late notice and understand the demands of the Judge's time. Please extend my
congratulations to the Judge on his nomination to the Fourth Circuit. Please call if you have any further
questions.

Thank You,
Jim Costigan .
A/ASAC

Battimore FBI
410-277-6203

file://C:\Documents and Settings\judgeamd\Local Settings\Temp'\notesE 1 EF34\~web8571.... 4/21/2009
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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

CHAMBERS OF U.S. COURTHOUSE
ANDRE M. DAVIS 161 W. LOMBARD STREET
UNITED STATES DISTRICT JUDGE BALTIMORE, MARYLAND 21201
(410) 9620801

FAX (410) 962-0820
MDDAMDChambersi@mdd.usconrts.gov

April 27, 2009

The Honorable Patrick J. Leahy
Chairman

Committee on the Judiciary
United States Senate
Washington, DC 20510

Dear Mr. Chairman:
In connection with my pending nomination, enclosed herewith are the following documents:

(1) The ethics complaint filed against me on August 5, 2004, by Community Rights
Counsel, regarding my membership on the Board of the Foundation for Research on Economics &
the Environment (“FREE™);

(2) My request to the Codes of Conduct Committee for an Advisory Opinion, submitted on
February 28, 2005;

(3) The Advisory Opinion delivered to me by the Codes of Conduct Committee on March
30, 2005; and

(4) The Memorandum and Order of then Chief Judge William W. Wilkins dismissing the
ethics complaint on the ground that I had resigned from the Board of FREE, filed on April 5, 2005,

1 have received advice from the Chair of the Codes of Conduct Committee, Honorable M.
Margaret Mckeown, that the Committee’s policy on disclosure permits this submission.

Very truly yours,
Andre M. Davis
United States District Judge
AMD:tt
ce:
The Honorable Arlen Specter
Ranking Member
Committee on the Judiciary

United States Senate
Washington, DC 20510
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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

COMPLAINT OF JUDICIAL MISCONDUCT OR DISABILITY

MAIL THIS FORM TO THE CLERK, UNITED STATES COURT OF APPEALS, 1100 EAST
MAIN STREET, ROOM 501, RICHMOND, VIRGINIA 23219-3517. MARK THE ENVELOPE
"JUDICIAL MISCONDUCT COMPLAINT" OR "JUDICIAL DISABILITY COMPLAINT.” DO
NOT PUT THE NAME OF THE JUDGE ON THE ENVELOPE.

I Complainant's name: DO Uj (,&., < T KQA/OL.LL
Address: ___| 3 O 1 Convecn e OQu/e. Y Y25
SurTe SO&/ Wash~msr DC. 20087
Daytime telephone:_{. 2.02) LG - L¥%9

2. Judge complained about:
P
Name: U. S DisTricT \/Udﬁe Cl,:\/oﬁfe_ 00\—(/’\3
Court: 0« ST ree 77 o~ /h'\/‘/ Co\»so(

3. Does this complaint concern the behavior of the judge in a particular lawsuit or lawsuits?

[ 1Yes m

If "yes,"” give the following information about each lawsuit:

Court:

Docket number:

Are (were) you a party or lawyer in the lawsuit?

{ JParty [ JLawyer [ ]Neither

22
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If a party, give the name, address, and telephone number of your lawyer:

Docket numbers of any appeals to the Fourth Circuit:

4. Have you filed any lawsuits against the judge?
[ 1Yes [&0
If "yes,” give the following information about each lawsuit:
Court:
Docket number:
Present status of suit:

Name, address, and telephone number of your lawyer:

Court to which any appeal has been taken:
Docket number of the appeal:

Present status of the appeal:

5. On separate sheets of paper, not larger than the paper on which this form is printed, describe
the conduct or the evidence of disability that is the subject of this complaint. See Rule 2(b)
and 2(d). Do notuse more than 5 pages (5 sides). Most complaints do not require that much.

6. You should either

(1) check the first box below and sign this form in the presence of a notary public; or

(2) check the second box and sign the form. You do not need a notary public if you check
the second box.

23
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{ 1lewear (affirm) that -
[AI declare under penalty of perjury that -

(1) 1 have read Rules 1 and 2 of the Rules of the Judicial Council of the
Fourth Circuit Governing Complaints of Judicial Misconduct or Disability, and
(2) The statements made in this complaint are true and correct to the best of

my knowledge.
L ; I & W

4 (Signature)

Executedon____ ] /’3 Q /(95‘

" (Date) ’

Sworn and subscribed to
before me

(Date)

(Notary Public)

My commission expires:

24
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STATEMENT OF FACTS

This petition is being filed pursuant to 28 U.S.C. § 351 because Judge Andre Davis is engaging
in “conduct prejudicial to the effective and expeditious administration of the business of the courts” by
serving on the Board of Directors of a Montana-based organization called the Foundation for Research
on Economics and the Environment (FREE). The evidence summarized below and exhaustively
detailed in the two enclosed Community Rights Counsel (CRC) reports' demonstrate that service on
FREE’s board is inconsistent with several canons of the Code of Conduct for United States Judges. The
remarkably disturbing conduct of FREE during the time American Trucking Ass 'ns, Inc. v.
Environmental Protection Agency, 175 F.3d 1027, revised, reh’g denied, 195 F.3d. 4 (D.C. Cir. 1999),
rev'd sub nom. Whitman v. American Trucking Ass‘ns, Inc., 531 U.S. 457 (2001), was pending before
the D.C. Circuit vividly illustrates the need to prohibit judges from serving on boards of organizations
like FREE that take money from interested parties to host judges on vacation-style trips designed to
advance one side’s perspective in a particular area of the law.

This petition is filed reluctantly, and only after efforts to promote reform by members of
Congress, a former chief judge of the D.C. Circuit, and the American Bar Association have failed to
limit the participation by judges in FREE's operations and programs. Similar petitions have already
been filed regarding the board service of Chief Judge Douglas Ginsburg of the D.C. Circuit, Chief Judge
Danny Boggs of the Sixth Circuit, and Judge Jane Roth of the Third Circuit.? Petitioner is not alleging
actual impropriety by Judge Davis in any case. Petitioner’s hope is that Judge Davis wiil respond to
this petition by resigning from membership on FREE’s board, an action that would warrant dismissal of
this petition pursuant to 28 U.S.C. § 352(b)(2). If he fails to resign, petitioner respectfully asks the
Judicial Council to issue an opinion finding that his continued service on FREE’s board constitutes a
violation of 28 U.S.C. § 351.

Judge Davis’s Service on FREE’s Board of Directors Undermines Public Trust in the Judiciary
and Reflects Adversefy on His Impartiality.

FREE is a Montana-based non-profit organization that hosts multi-day private trips for judges
with lectures on environmental topics. FREE flies judges to Yellowstone-country, Montana, hosts them
at picturesque dude ranches and historic railroad hotels, pays their room and board, assembles course
materials, and brings speakers from around the country to lecture 1o the judges. FREE assures judges
that there will be plenty of “time for cycling, fishing, golfing, hiking and horseback riding.” NFF at 14.
FREE’s tax filings for 2000 and 2001 indicate that §t spent $273,057 for judicial seminars in 2000 and
$217,580 for judicial seminars in 2001. 7 at 22. During those same years, judges report attending 20
and 15 FREE trips, respectively. These figures indicate that FREE is spending more than $10,000 per
judge per trip. Id.

FREE’s funding comes almost entirely from corporations, corporate-controlied foundations, and
a collection of highly-ideological foundations, including Sarah Scaife Foundation (run by Richard
Mellon Scaife), Charles Koch Foundation and Claude Lambe Foundation (both controlled by Charles
Koch and other employees of Koch Industries), and Castlerock Foundation (run by the Coors family of

' Community Rights Counsel, Tainted Justice: How Private Judicial Trips Undermine Public Trust in the Federal
Judiciary (2004) [hereinafter 7.7}, Community Rights Counsel, Nothing for Free: How Private Judicial Seminars are
Undermining Environmental Protections and Breaking the Public’s Trust (2000) [hereinafier NFF.

* This petition is being filed later than these original petitions because Judge Davis’s role as a FREE trustee was
unknown to petitioner at the time the initial petitions were filed and uot, to petitioner’s knowledge, made public by
FREE until after the initial petitions were filed.
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Coors, Inc.). /d. FREE’s corporate funders — which have included Texaco, Exxon, General Electric,
General Motors, Koch Industries, Monsanto, Pfizer, and Shell — are frequently involved in
environmental disputes in federal court. Almost all of FREE’s major foundation funders also finance
other organizations, such as the Pacific Legal Foundation (PLF) and the Washington Legal Foundation
(WLF), that bring environmental litigation in federal court, /d at 23-26. Thus, nearly every one of
FREE’s major funders has a clear interest in the results of environmental litigation in federal courts.
FREE’s funders also share the same perspective on federal environmental protections: either for
pecuniary or ideological reasons, FREE's funders desire judicial rulings that limit or cut back on federal
environmental protections.

FREE’s seminars advance the interests of its funders. In the words of John Baden, FREE’s
founder and Chairman, FREE’s judicial trips advance “a coherent new vision” with a “unifying theme”
of “rejection of top-down, command and control environmentalism.” 7J at 26; NFF at 27. According to
long-time FREE trustee and frequent FREE lecturer James Huffman, FREE’s trips amount to
“educational programming” of judges that complement the efforts of groups like PLF and WLF, which
are challenging environmental laws in federal court. 7J at 25-26. A sense of FREE’s perspective can be
gleaned from the fact that both Mr. Baden and FRER’s Program Director Pete Geddes have published
articles in the last 18 months that invoke the names of murderous despots such as Stalin, Hitler, and Pol
Pot in condemning environmental positions. /d. at 28-29. Describing a message delivered to federal
judges at a FREE program, FREE’s John Downen writes that environmentalists seeking action to
prevent global warming “hold humanity in low regard.” 7d.

The corporations that fund FREE, and groups such as PLF and WLF that are supported
financially by FREE’s funders, are frequently involved in litigation before judges who attend FREE
seminars. Jd. at 26-27, 42-43. FREE also allows officials of its corporate funders to participate as
lecturers to federal judges at its seminars, including, in several documented cases, to a judge then
presiding over a case involving the corporation. /4. at 23-24, 42-43. In recent years, FREE has enabled
representatives of six of its corporate funders to lecture to more than 100 federal Jjudges at 10 different
FREE seminars on such topics as “The Environment: A CEO’s Perspective.” /4. at 23. Participation in
these seminars also allows these representatives to spend nearly a week at a vacation resort riding
horseback and even, on occasion, sharing a cabin with a federal judge. /4. at 21-22. In this respect,
FREE’s judicial seminars stand in contrast to those run by George Mason University’s Law and
Economics Center, which assures judges that “no corporate donor is ever allowed to interact with any
program participants in any way whatsoever.” Id at Ch. 4 n.23.

FREE is proud of its efforts to influence the decision making of federal judges in environmental
cases. As one of FREE’s funders has stated, FREE is “keen to atiract those fjudges] with the most
decision making authority in the realm of environmental law, namely, judges on the Court of Federal
Claims, the Federal Circuit and the District of Columbia Circuit.” Id. at Ch. 4 n.155. As FREE’s James
Huffman has said in response 1o criticism of FREE’s seminars: “If people feel strongly about ideas and
they want to influence someone in government they can — that’s the way the system works.” Id. at 26.

Judge Davis’s service on FREE’s board is in violation of Canon SB(1), which prohibits judges
from serving as an officer, director, or trustee of an organization where it “reflect{s] adversely upon the
judge’s impartiality.” The companies that fund FREE are involved in important environmental cases
before this Circuit, see, e.g., Castles Auto & Truck Service Inc.. v. Exxon Corp., 16 Fed, Appx 163 (4%
Cir. 2001) and regularly appear before Judge Davis, see e g, Hannon v. Exxon Co., US4, 1:98cv01822
(D. Md. May 10, 1999); Hernandez v. General Motors Corp., 1:01cv01462 (D. Md. Dec. 18, 2001),
Baitimore Refuse Energy Sys. Co. v. General Elec. Energy & Indus. Sves., Inc., 1:01cv01340 (D. Md.
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Jan. 13, 2003); Santacroce v. Pfizer, Inc., 1:01cv02459 (D. Md. July 9, 2002). Serving on the board of
an organization that takes money from corporations and promotes those corporations’ points of view
reflects adversely on Judge Davis’s impartiality in environmental cases of interest to FREE’s funders.
As Stephen Gillers, Vice Dean of New York University’s Schoot of Law, told the The Washington Post
in response to the filing of CRC’s petition against Chief Judge Ginsburg, sitting on FREE’s board
“compromises the public’s view of the impartiality of panels on which he sits in every case of interest to
FREE’s members.” Carol D. Leonnig, Judges Are Asked to Quit Board Positions, WASH. POST, Mar.
23, 2004, A2.

The formal and informal advisory opinions issued by the judiciary’s Committee on Codes of
Conduct confirm that Judge Davis’s membership on FREE’s board cannot be squared with ethical
mandates. These rulings prohibit judges from serving on the boards of organizations that litigate or
sponsor or promote litigation. See Advisory Opinions 15 & 40; U.S. Judicial Conference Policy
Statement, guoted in Advisory Op. No. 34. Recusal rules already ensure that a judge could not preside
over a case in which he is a fiduciary of one of the litigants. 28 U.S.C. § 455(b). The prophylactic rule
against service on boards of organizations like the Sierra Club and the ACLU prevents judges from
adding the weight of their office to one side of a contentious policy issue that may ultimately come
before the judge. Advisory Opinion No. 40. That is why a judge may not even sit on an advisory board
of an organization such as the American Enterprise Institute — which apparently has never appeared as a
party or an amicus party in federal court — if such service “would reasonably be viewed as endorsing the
views of that organization on issues which are likely to come before the court.™ Compendium § 5.3-2(d);
see also JEFFREY M. SHAMAN, ET AL, JUDICIAL CONDUCT AND ETHICS 302 (2000) (“Thus, judges should
avoid membership in even the most praiseworthy and noncontroversial organizations if they espouse, or
are dedicated to, a particular legal philosophy or position.™). As a trustee of FREE, Judge Davis is
reasonably viewed as endorsing FREE’s position on environmental topics that come before this Circuit.

Service on FREE’s board also violates Canon 2A, which requires judges to “act at all times in a
manner that promotes confidence in the integrity and impartiality of the judiciary,” and Canon 2B,
which prohibits judicial activities that “convey or permit others to convey the impression that they are in
a special position to influence the judge.” Since they were first chronicled in a front-page story in a
national newspaper in April 1998, FREE’s programs have been criticized by members of Congress,
ethics experts, a former chief judge of the D.C. Circuit, and more than 30 major newspaper editorial
pages spanning the political spectrum. 7J at 5. There does not appear to be a single editorial page in the
country that has supported FREE’s judicial trips. The service of jurists like Judge Davis on FREE’s
Board of Directors enables FREE to continue to attract judges to its programs despite this controversy,
undermining public confidence in the judiciary.

Similarly, Judge Davis’s service on FREE’s board conveys to the public that FREE’s board
members, who have included a prominent litigator, several corporate executives, and many vitriolic
critics of environmental Jaws, are in a special position to influence him. FREE’s board gives these
individuals remarkable access to some of the nation’s most important environmental decision makers to
discuss FREE’s mission to promote “rejection of top-down, command and control environmentalism.”
Id. at 26. The Committee on Codes of Conduct has interpreted canon 2B to bar a judge from attending a
brown bag lunch at a law firm because of the concern that this might convey the impression that the firm
is in a special position to influence the j udge. Compendium § 2.10(d). The same concerns bar Judge
Davis’s membership on FREE’s Board.

Judge Davis’s service on FREE’s Board lends the considerable weight of his judicial office to
the positions on environmental faw topics adopted by FREE, it undermines public trust in the judiciary

3
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as a whole, and reflects adversely on his own impartiality. For all these reasons, he cannot properly sit
on FREE’s board.

FREE’s Conduct While American Trucking Ass’ns v. EPA was Pending Before the D.C. Circuit
Suggests that FREFE. Manipulates Its Board Membership and Seminar Programs in an Effort to
Influence the Outcome of Cases.

The American Trucking Ass’ns v. EPA® case was one of the most important environmental cases
decided in the last decade. The case involved clean air protections for soot and smog designed to
protect 125 million Americans from the health hazards associated with air pollution. 77 at 46. When
these standards were proposed, industry, fearing compliance costs in excess of $5 billion, launched what
the The Washington Post called an “extraordinary, multimillion-dollar campaign” to prevent them from
going into effect. /4. at 47-48. When this Jobbying effort failed, the industry coalition filed suit in the
D.C. Circuit. In May 1999, a divided panel of the D.C. Circuit struck these regulations down. The
panel’s most important ruling was a 2-1 holding, written jointly by Chief Judge Ginsburg and Judge
Williams, finding that the Clean Air Act provided no “intelligible principle” for setting air pollution
standards and thus represented an unconstitutional delegation of legislative authority from Congress to
EPA. [d. at 50. The Court denied rehearing en banc, with five judges voting in favor of rehearing and
four against (Judges Henderson and Wald were active at the time, but did not participate, meaning that
six votes were required for rehearing). The decision was then unanimously reversed by the Supreme
Court. /d. at 50.

The stakes at issue in the 474 case are important because they illustrate that the corporations
that fund FREE had every reason to want to influence the D.C. Circuit’s consideration of the case.
FREE’s funders certainly knew about this critical case — they were very much involved in it. For
example, Texaco (which gave FREE $75,000 in 1998-1999), Exxon (which gave FREE $20,000 in
1999), and Koch Industries (which gave FREE $195,000 through two company-controlled foundations
in 1998 alone) were all members of the American Petroleum Institute {API), one of the lead industry
petitioners in ATA. Jd. at 23, 54. These same Koch foundations and David Koch also control the
Citizens for a Sound Economy (CSE) Foundation, which paid for an amicus brief written by C. Boyden
Gray, Chairman of the Board of CSE, focusing solely on the non-delegation doctrine. /4. at 54. Texaco,
Exxon, and Koch all faced very large compliance costs if the clean air protections at issue in 474 were
upheld by the D.C. Circuit.

While the AT4 case was pending before the D.C. Circuit, FREE provided all-expense paid trips
to Montana to three of the court’s judges. Chief Judge Ginsburg — who serves with Judge Davis on
FREE’s Board ~ attended a FREE board meeting in July 1998 and then joined Judge Williams on the
faculty of 2 FREE trip for judges immediately thereafter. /d. at 46-47, 51. The Charles Koch
Foundation is listed as one of three sponsors of this program. 7d. at 54. Judge Sentelle, who joined
Chief Judge Ginsburg and Judge Williams in voting against rehearing of 474, attended an August 1998
FREE seminar for judges, /d at 57-58. The Claude Lambe Foundation, also controlled by Charles Koch
and Koch Industries, is listed as one of two sponsors of Judge Sentelle’s trip. /4. at 54.

During approximately this same time period, Edward Warren ~ the lawyer who briefed and
argued AT4 for the industry petitioners — was added to FREE’s Board of Directors. /4. at 51-34. After
he filed his reply brief in 474, and before oral argument, FREE twice brought Mr. Warren — who

175 F3d 1027 (D.C. Cir. 1999), revised, reh'g denied 195 F.3d 4 (D.C. Cir. 1999), rev'd sub nom Whitman v.
American Trucking Ass'ns, Inc., 531 U.S. 457 (2001).
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appears to have had no prior contact with FREE ~ to Montana to participate on the faculty of FREE’s
programs for judges, including the August 1998 program attended by Judge Sentelle: Id. Based on Mr
Warren’s lecture topic, entitled “Applying More Harm than Good: Principles in Environmental Decision
Making,” id. at 51, and a law review article he published with a very similar title, it appears that Mr.
Warren’s lecture closely paralleled the arguments he made in his briefs to the D.C. Circuit in ATA. Id at
48-51. Mr. Warren appears to have resigned from FREE’s Board at approximately the same time that
the panel decided A7, concerned that his presence on FREE’s Board might look bad. /4 at 51. FREE
then failed to disclose Mr. Warren’s service on its board in apparent violation of federal tax laws, thus
making it difficult for these facts ever 1o come to light. J4 at 51-52.

It strains credibility to suggest that FREE had no knowledge of 474 ~ the most important
environmental case then pending in the country — when it selected Warren for its board and program
schedules. As discussed above, many of FREE’s funders plainly knew of the case because they were
involved in it. Certainly also Mr. Warren and Chief Judge Ginsburg both knew about the case. No later
than at oral argument, when Mr. Warren appeared before him, Chief Judge Ginsburg must have realized
that he was sitting on the Board of Directors of FREE with the lead counsel for the industry petitioners
in the then-pending 474 case. Chief Judge Ginsburg had to know that, if discovered, his role on
FREE’s board with Mr. Warren would raise questions about his impartiality in AT4. Yet there is no
cvidence that Chief Judge Ginsburg raised thesc issues with the parties in ATA to give them the
opportunity to seek his recusal. Rather, Chief Judge Ginsburg apparently stayed silent and ruled in Mr.
Warren’s favor. Meanwhile, Mr., Warren quietly resigned from FREE’s board.

FREE’s funding from corporations that had enormous stakes in 474 gave FREE a clear motive
to try to influcnce the outcome of the 474 case. FREE’s decision to add Mr. Warren to its board, which
already included Judge Ginsburg, and its decision to provide Mr. Warren with the opportunity to lecture
to federal judges (including Judge Sentelle) at two seminars while the ATA4 case was pending, suggests
that FREE is indeed bold enough even to try to influence cases pending before Chief Judge Ginsburg.
FREE’s failure to report Mr. Warren’s membership on their board on their tax forms suggests FREE is
willing even to violate tax laws to keep their operations secret,

The Codes of Conduct Committee has flatly prohibited judges from attending private judicial
seminars where there is even an “appearance of attempting to influence decision of specific cases.”
Compendium § 5.4-6(a). A fortiori, Judge Davis cannot serve on the board of an organization that is
attempting to, or even appears to be attempting to, influence the decision of a case actually pending
before a judge, particularly when interested corporations are paying the expenses the judge incurs in
participating in the organization’s activities.

Conclusion

One of the most disturbing aspects of FREEs conduct in the ATA case is that it took place justa
few months after a national paper ran a highly-critical front page story on FREE’s operations, a story
that led to a significant amount of criticism of FREE in Congress and on editorial pages across the
country. FREE plainly cannot be expected to respond to criticism by conforming its operations to the
ethical restrictions that apply to federa Jjudges. The judiciary must take Steps to contain the damage that
FREE’s operations are doing to its reputation. The necessary first step is for this Judicial Council to rule
that Judge Davis may not with propriety serve on FREE’s Board of Directors.
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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

CHAMBERS OF 1.5, COURTHOUSE
ANDRE M. DAVIS oW, I,O.\IB:\RI,) STREET
UNITED STATES DISTRICT JUDGE BALTIMORE, MARYLAND 2126

(420} 962-0801
FAX (310) 9620820

February 28, 2005

Judicial Conference of the United States
Committee on Codes of Conduct
ATTN: Ms. Marilyn J. Holmes
Associate Director and General Counsel
Adminstrative Office of the U.S. Courts
7-290 Thurgood Marshall Federal
Judiciary Building
One Columbus Circle, N.E.
Washington, DC 20002

Dear Mr. Chainman and Members of the Committes;

On August 6, 2004, Community Rights Counsel filed a complaint against me, by its Executive
Director, Douglas Kendall, with the Circuit Council of the United States Court of Appeals for the Fourth
Circuit alleging that my service on the Board of Trustees of the Foundation for Research on Economics and
the Environment ("FREE") constitutes a violation of 28 1J.5.C. § 351 (and related Canons of the Code of
Conduct for United States Judges) as "conduct prejudicial to the effective and expeditious administration of
the business of the courts.” I became a member of the FREE Board in the Spring of 2004. A copy of the
complaint, together with the attachments thereto, is enclosed. A copy of the complaint is available at
www.communitvrights.org/Tainted Justice/Davis Petition.pdf The attachmients to the complaint are available
at http://tripsforiudges.org/cre.pdf. The complaint is careful to note that it does not allege that T have actually
comunitied an improper act, but that it is based on the appearance of impropriety,

As the within complaint notes, substantially identical complaints have been filed against the other
federal judges on the FREE Board: Chief Judge Douglas Ginsburg of the Court of Appeals for the District of
Columbia Circuit; Chief Judge Danny Boggs of the Court of Appeals for the Sixth Circuit; and Circuit Judge
Jane Roth of the Court of Appeals for the Third Circuit,

I have briefly discussed this complaint with Chief Judge Wilkins, speaking on behalf of the Judicial
Council. He and I agreed that [ should request an advisory opinion from the Code of Conduct Committee as
to its view on the propriety of my service on the FREE Board of Trustees. Needless to say, I can discern no
impropriety in my service, as | have discerned no impropriety in my attendance at FREE'S seminar series for
federal judges. Indeed, it is difficult to me to reconcile attendance at FREE serinars with the notion that
service on FREE's Board (whose role it is, in part, to ensure a balanced and comprehensive presentation of
views by seminar leaders) is improper. If the latter is not appropriate, it seems to me that the former is
likewise inappropriate.

The Committee’s view in this matter is hereby requested. I will abide by any recommendation that

might be forthcoming. I am pleased to provide any and all additional information that might be desired by
the Commuttee,

Very truly yours,

CLL\.@L\,V( MEo—

Andre M. Davis
United States District Judge

c¢: Honorable William A, Wilkins w/o enclosure

VerDate Nov 24 2008  13:33 Dec 06, 2010 Jkt 062198 PO 00000 Frm 00087 Fmt6633 Sfmt6633 SA\GPO\HEARINGS\62198.TXT SJUD1 PsN: CMORC

62198.066



VerDate Nov 24 2008

76

COMMITTEE ON CODES OF CONDUCT
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
UNITED STATES DISTRICT COURT
482 GERALD R. FORD FEDERAL BUILDING
110 MICHIGAN STREET, N.W.
GRAND RAPIDS, Mi 49503-2363

JUDGE WILLIAM H. BARBOUR, JR.
JUDGE KAREN X BROWN

JUDGE WILLIAM G BRYSON

JUDGE CAMERON McGOWAN CURRIE

JUDGE ROBERT H. HENRY

SUDGE FRANK MAYS HULL

SUDGE DENIS R HURLEY MARILYN ch(al;:g!éz
JUDGE JAMES F. McCLURE, JR.

JUDGE M. MARGARET McKEQWH

JUDGE JAMES MAXWELL MOODY {202) 562.1700
JUDGE THOMAS C. MUMMERT i

JUDGE RUDOLPH T. RANDA

JUDGE DAVID 8. SENTELLE

JUDGE MARK L WOLF

JUDGE GORDON 4. QUIST Ie!. {618} 455:255;
CHAIRMAN Fax (616} 456-224.
Email quist@miwd uscouns.gov

March 30, 2005

Honorable Andre M. Davis
United States District Court
United States Courthouse
101 West Lombard Street
Baltimore, MD 21201-2605

Re: Docket No. 1798
Dear Judge Davis:
Thank you for your inquiry.

You have requested an opinion from the Committee on Codes of Conduct (the “Committee™)
about whether you can, consistent with the Code of Conduct for United States Judges (the “Code™),
continue to serve on the Board of Trustees of the Foundation for Research on Economics and the
Environment (“FREE”). You have served on the FREE Board since the Spring of 2004.

The propriety of a judge’s service on the board of an organization depends upon the nature
of the organization and its activities and members. For purposes of evaluating your serving on the
Board of Trustees of FREE, we rely upon FREE’s description of itself from its website. See
http://www.free-eco.org (last visited March 22, 2005).

"Your letter advises that there is a pending comptlaint (the “Complaint”) against you with the Circuit Councit
of the United States Court of Appeals for the Fourth Circuit. The Complaint alleges that your service on the FREE Board
constitutes a vielation of 28 U.S.C. § 351 and Canons 2A, 2B, and 5B(1) of the Code. The Complaint makes various
allegations about the activities and goals of FREE and its Board members. 1t is not within the Committee’s purview 1o
consider allegations in complaints filed against a judge or to evaluate or make factual findings regarding those
allegations. In addition, this Commiuee is not authorized to interpret 28 U.S.C. § 351, and this response thus addresses
whether you can continue to serve on the Board only under the relevant Canons of the Code.
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In light of the information you provided as well as the publicly available information about
FREE, your inquiry poses specific, difficult questions. Although we have generally considered the
question of service on various boards of trustees, we consider this inquiry sui generis and thus
understand your desire to seek the Committee’s view.

FREE’s Purpose and Activities

According to FREE's website, FREE’s mission is to “advance[] conservation and
environmental values by applying modern science and America’s founding ideals to policy debates.”
FREE describes itself as “intellectual entrepreneurs, explaining how economic incentives, secure
property rights, the rule of law, and responsible prosperity can foster a healthy environment.” To
those ends, FREE conducts seminars and conferences and produces books and articles, focusing on
federal judges, law professors, business leaders, and environmental entrepreneurs; in which it
“applfies] economics and scientific analysis to generate and explore innovative solutions to
environmental problems.” FREE siates that its seminars are “explicitly pro-environment,” but
“explain why ecological values are not the only important ones” and “stress that trade-offs among
competing values are inescapable.” Further, the seminars “show why it is ethically and materially
irresponsible to pretend such choices can be avoided.” Hup://www.free-eco.org.

FREE’s stated objectives are to: (1) “describe how incentives and voluntary cooperation can
be used to protect and enhance environmental values while fostering economic prosperity”; (2)
“show how the application of economics and science to public policy provides insights that advance
the public interest”™; (3) “explain the importance of secure property rights and economic freedom to
the efficient and sensitive use of environmental resources”; and (4) “examine the dangers of
legislating ‘risk-free’ laws and make explicit the linkages among science, risk analysis, and
cconomics.”

FREE’s seminars address a wide range of law and policy topics. For example, current
program offerings include the following: Exploring the Ecology, Economics, and Public Policy of
Water Resources and Fisheries; Entreprencurship, Telecommunications, and Social Change; Illicit
Drugs, Civil Society, and the Environment; Terrorism, Energy, and Civil Society; and
Biotechnology, Risk Analysis, and the Environment: Implications for Federal Judges.

FREE’s website also describes the history of the organization. FREE was founded in 1985
by its current chairman, John Baden, and has its roots in the Center for Political Economy and
Natural Resources (the “Center”), established by Baden at Montana State University in 1978, The
Center did much of the pioneering work on “New Resource Economics,” and critiqued prevailing
natural resource management systems. FREE’s website states that while the Center’s work was
widely accepted and highly successful, it met with some anger:

Some commodity gToups were outraged that “their” University would harbor these
outspoken critics of crony capitalism. Anda generation ago, many Greens had more
than a tinge of pink. They were livid that a bunch of libertarian economists had
trespassed imnto their domain and claimed the intellectual, ethical, and ecological
environmental high ground.

13:33 Dec 06, 2010 Jkt 062198 PO 00000 Frm 00089 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\62198.TXT SJUD1 PsN: CMORC

62198.068



VerDate Nov 24 2008

78

Federal bureaucracies, such as the Forest Service, were irate that they, the apostles
of “scientific management” (and supporters of university research), were attacked
with solid data on government malfeasance and causal models explaining it:
incentive structures that lead agency budget maximization to trump the public
interest.

Hup://www free-eco.org. The website explains that “FREE has consistently fought corporate
subsidies . . . fostering exploitation and strongly advocates such efforts as wolf reintroduction to the
federal lands of the West. The intellectually naive confuse FREE’s classical liberal, pro-market
process orientation with that advocated by supporters of a subsidized, pro-business position that
exploits the environment (e.g., below-cost timber sales on the national forests).” Id.

Based on its self-description, FREE (through its Board) is primarily devoted to specific issues
of social and governmental policy regarding the environment, including environmental issues
currently being addressed by not only the executive and legislative branches of government but also
by the federal judiciary. FREE’s goal is to advance certain environmental values and points of view
regarding those issues.

With this factual background, we discuss the applicable Canons.
Canon 5

Two Canons of the Code address a judge’s involvement in extrajudicial activitics: Canon 4
addresses participation in law-related activities, and Canon 5 addresses participation in non-faw-
related, civic and charitable activities. Because FREE’s purpose is to advance particular approaches
to environmental policy (albeit through the law), FREE is not an organization devoted to the
improvement of the law for purposes of Canon 4 of the Code. See Advisory Opinion No. 93 (stating
that to qualify as a Canon 4 activity, the activity must be “directed toward the objective of improving
the law, qua law, or improving the legal system or administration of Justice, and not merely utilizing
the law or the legal system as a means to achieve an underlying social, political, or civic objective™).
Thus, your service on the FREE Board is subject to review under Canon 5 rather than Canon 4.

Canon 5 of the Code provides that a judge may be a member and may serve as an officer,
director, or trustee of a civic or charitable organization subject to certain lmitations. Specifically,
Canon 5B provides:

A judge may participate in civic and charitable activities that do notreflect adversely
upon the judge’s impartiality or interfere with the performance of judicial duties. A
judge may serve as an officer, director, trustee, or non-legal advisor of an
educational, religious, charitable, fraternal, or civic organization not conducted for
the economic or political advantage of its members, subject to the following
limitations:

(1) A judge should not serve if it is likely that the organization will be engaged in
proceedings that would ordinarily come before the Jjudge or will be regularly engaged
in adversary proceedings in any court.
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(2) A judge should not solicit funds for any educational, religious, chafita_tb%e,
fraternal, or civic organization, or use or permit the use of the prestige of the judicial
office for that purpose, but the judge may be listed as an officer, director, or trustc.:e
of such an organization. A judge should not personally participate in membershl.p
solicitation if the solicitation might reasonably be perceived as coercive or is
essentially a fund-raising mechanism.

(3) A judge should not give investment advice to such an organization, but may
serve on its board of directors or trustees even though it has the responsibility for
approving investment decisions.

(Emphasis added.) To the Committee’s knowledge, FREE is not likely to be engaged in proceedings
that would ordinarily come before you or regularly engaged in adversary proceedings in any cowrt.
If FREE is likely to be engaged in proccedings before you or regularly engaged in adversary
proceedings in any court, then your participation on FREE’s Board is improper. The Committee also
understands that you are not involved in fund-raising, in the type of membership-solicitation
described in Canon 5B(2), or in financial or legal advising to FREE. However, if you are engaged
in any of these activities, your participation is improper.

Even assuming that Canon SB(1)-(3) is inapplicable, our inquiry does not end. We must still
decide whether your service on the FREE Board reflects adversely upon your impartiality. See
Canon 5B. The Committee previously has advised that “(i}f the judge believes that his or her
personal, direct advocacy to the public of the policy positions advanced by the organization might
reasonably be seen as impairing the judge’s capacity to decide impartially any issue that may come
before the judge, and the affiliation may reasonably be seen as indirect advocacy of those policy
positions, the judge should not be a member of the organization.” Advisory Opinion No. 82.

Because you are serving on the Board of FREE, there is no practical way for you to
disassociate yourself from the policies advanced by FREE, and your affiliation would reasonably be
seen as personal advocacy of FREE’s policy positions. See Compendium § 4.5(c-1) (*A judge
should not chair an American Bar Association section responsible for developing positions on
controversial political and social matters that are frequently the subject of federal court litigation,
where the judge could not properly advocate such policies individually and cannot as a practical
matter be disassociated from the section’s policies.”). In addition, we note that on FREE’s website
your name is listed as a Board member, and, as outlined above, the website emphasizes the policy
positions of FREE. Thus, the website further increases the link between your leadership affiliation
with FREE and its policies. Accordingly, the Committee concludes that your leadership affiliation
with FREE would be seen as personal support for the policy positions of FREE.

The next question is whether your personal, direct advocacy of FREE’s policy positions
could reasonably be seen as impairing your capacity to decide impartially any issue that may come
before you, The Committee has advised that a judge should not serve as a director of the Lawyers
Alliance for Nuclear Arms Control. See Compendium § 5.3-2(a). The Committee also has advised
that whether a judge should serve on the national board of an ethnic group depends upon the extent
to which the group principally espouses particular points of view on public issues and whether the
Jjudge would reasonably be perceived as personally and publicly supporting these positions. See
Compendium § 5.3-2(b). The same considerations govern a judge’s service on a health-system
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ethics committee. See id  Further, in advising a judge against signing a petition regarding'a

contentious social or political issue, the Committee expressed the view that a judge should avoid
: . e . .

public expressions of personal opinion regarding such controversial issues. See Compendium § 5.3-

20).

The Committee has advised that it saw no impropriety in a judge serving on the Board of the
Urban League. See Compendium § 5.3-6(c), However, that advice was expressly subject to the
caveat that if a judge believes that his or her personal, direct advocacy to the public of the poli‘cy
positions advanced by an organization might reasonably be seen as impairing the judge’s capacity
to decide impartially any issue that may come before the judge, and the affiliation may reasonably
be seen as indirect advocacy of those policy positions, the judge should not be a member of the
organization.

It is the Committee’s view that your service on the FREE Board of Trustees violates Canon
5B. It is clear from FREE’s website that FREE espouses particular points of view on a broad array
of public policy issues, both through its seminars and conferences and through its publications.
Indeed, FREE takes an active stance on environmental issues that are frequently before the courts.
While FREE is not a party to those cases, your impartiality reasonably could be questioned in
environmental cases because you personally advocate FREE s values and positions on environmental
issues through your service on FREE’s Board of Trustees.

Thus, because FREE espouses particular points of view on controversial public issues
frequently before the courts, and you as a Board member would reasonably be perceived as
personally supporting these positions, it is the Committee’s view that your service as a Board
member is inconsistent with Canon 5B of the Code.

Canon 2

Because your service on FREE's Board could create in reasonable and informed minds a
perception that your impartiality may be impaired as to certain issues likely to arise in federal court,
your service also runs afoul of Canon 2A of the Code, which requires a judge to “act at all times in
a manner that promotes public confidence in the integrity and impartiality of the Judiciary.”

Further, Canon 2B provides that “[a] Jjudge should not lend the prestige of the judicial office
to advance the private interests of others; nor convey or permit others to convey the impression that
they are in a special position to influence the Jjudge.” The commentary to Canon 2B states that “[a}
Jjudge should be sensitive to possible abuse of the prestige of office.”

It is the Commitiee’s view that your service on the Board of FREE lends prestige to FREE
and allows FREE to exploit the prestige of the office. See Compendium § 2.12(]) It is
inappropriate for a law clerk to serve on the governing board of an advocacy organization that
actively lobbies state officials on issues that are subject to debate in the political arena. Such service
would be likely to lend the prestige of the law clerk’s office o the organization and the positions it
espouses.”). FREE’s website and brochures state that its seminars focus on federal judges and law
professors. The presence of federal Jjudges on the Board of FREE advances FREE’s interests in
advocating its environmental policy positions, in soliciting funds, and in appealing to its target
groups. To thatend, FREE lists each of its Board members on its website, brochures, and letterhead.
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Your picture is displayed prominently on the website, as is your title: The Honorable Andre M.
Davis, District Judge, United States District Court, District of Maryland, Baltimore, Maryland.
Because your service on the Board lends the prestige of your office to advance the interests of FREE,
it is inconsistent with Canon 2B as well.

We note that your inquiry is a very difficult one. It was debated at length by the Committee.
We understand that the advice we give you today would not be obvious from reviewing the Canons
and our previous advisory opinions. In the past, the Committee often has assumed that the inquiring
Judge is in the best position to evaluate the activities of a board on which he or she serves and has
deferred to the inquiring judge’s determination about the propriety of service. However, in light of
the wealth of information about FREE that is now available to us and to the public, we believe that
we are in a position to provide you with advice, as you requested. Thus, while we never before have
advised judges about this issue and acknowledge that you reasonably could have arrived at a
different conclusion after diligently reviewing the most relevant Code of Conduct materials available
to you, we advise you now that your continued service on the FREE Board in the future is
inconsistent with Canons 2 and 5 of the Code of Conduct.

We also note that this response does not address the propriety of a judge attending a seminar
conducted by FREE. That inquiry would be governed by a different set of factors, articulated in
recently-revised Advisory Opinion No. 67. While you as a Board member would reasonably be
perceived as personally supporting the positions advocated by FREE, the same is not necessarily true
of a judge whose only affiliation with FREE is attendance at 2 FREE seminar or conference. See
Advisory Opinion No. 67 (“That a lecture or seminar may emphasize a particular viewpoint or
school of thought does not necessarily preclude a judge from attending. Judges are continually
exposed to competing views and arguments and are trained to consider and analyze them.”); see also
Compendium § 5.4-6(g), (h) (to be published) (concluding that a judge may, under the factors set
forth in Advisory Opinion No. 67, attend a seminar at George Mason University and a Medina
seminar conducted at Princeton University). Thus, this response does not answer the separate issue
of the propriety of a judge attending FREE serminars, which has not been posed to the Committee.

We hope this response has been helpful. If you have any further question, please call or
write.

For the Committee,

WNKo RS

Gordon J. Quist
Chairman
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FILED

APR 5 2005
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UNITED STATES COURT OF APPEALS

FOR THE FOURTH CIRCUIT

In the Matter of a *
Judicial Complaint * No. 04-9039
Under 28 U.S.C. § 351 *

MEMORANDUM AND ORDER

This complaint is brought pursuant to 28 U.S.C. § 351(a),
which provides an administrative remedy for “conduct prejudicial
to the effective and expeditious administration of the business
of the courts” and for judicial inability to “discharge all the
duties of office by reason of mental or physical disability.”

Complainant brings this judicial misconduct complaint
against a district judge due to his service on the board of
directors of an organization that complainant contends is a
corporate-sponsored advocacy group. The respondent judge has
informed the undersigned that he has resigned his membership on
the board of directors of the organization in question.

In light of the respondent judge’s actions, the complaint is
dismissed pursuant to Rule 4(d) of the Rules of the Judicial
Council of the Fourth Circuit Governing Complaints of Judicial
Misconduct and Disability and 28 U.S.C. § 352(b) (2), because

appropriate action has been taken to remedy the problem raised by
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the complaint, and action on the complaint is no longer necessary
because of intervening events.

IT IS SO ORDERED.

Ll ’ .
illiam W. Wilkins
Chief Judge
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Senator CARDIN. Thank you.
Judge Hamilton.

STATEMENT OF DAVID F. HAMILTON, NOMINEE TO BE
CIRCUIT JUDGE FOR THE SEVENTH CIRCUIT

Judge HAMILTON. Thank you, Mr. Chairman. It is a pleasure to
be here again to answer any questions the Committee may have.
Not exactly the same group of people are here as those who were
here on April 1st, but my wife, Inge Van der Cruyss, and my fa-
ther, Dick Hamilton, are here. I feel I should also introduce next
the two members of the contingent who have Baltimore connections
under the circumstances.

Senator CARDIN. That might be helpful to you.

[Laughter.]

Judge HAMILTON. My cousin, Doug Schmidt, and my long-time
friend, Judge Jim Bredar, who is a magistrate judge in the District
of Maryland; also Bill Schmidt, my uncle; his wife, Casiana
Schmidt; Sarah Schmidt; my cousin, Tracy Souza; my long-time
staff members, Jenny McGinnis and Chuck Bruess; law clerks Ali-
son Chestovich, Allison Brown, Jordana Rubel, Jim Trilling, and
Kathleen DeLaney; and a long-time friend, Bill Moreau, are all
here today.

Senator CARDIN. Thank you.

[The biographical information of Judge Hamilton follows:]
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UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

QUESTIONNAIRE FOR JUDICIAL NOMINEES

PUBLIC

. Name: State full name (include any former names used).

David Frank Hamilton

. Pesition: State the position for which you have been nominated.

United States Circuit Judge for the Seventh Circuit

- Address: List current office address. If city and state of residence differs from your

place of employment, please list the city and state where you currently reside.

Office: United States District Court for the Southern District of Indiana
46 East Ohio Street
330 Birch Bayh United States Courthouse
Indianapolis, Indiana 46204

Resicence: |

.~ Birthplaee: State year and place of birth.

1957; Bloomington, Indiana

. Education: List in reverse chronological order each college, law school, or any other

institution of higher education attended and indicate for each the dates of attendance,
whether a degree was received, and the date each degree was received.

1980 - 1983; Yale Law School, New Haven, Connecticut; J.D. 1983

1979 -- 1980; University of Tuebingen, Tuebingen, Germany
Fulbright Scholarship — no degree

1975 ~ 1979; Haverford College, Haverford, Pennsylvania; B.A. 1979

- Employment Record: List in reverse chronological order all governmental agencies,

business or professional corporations, companies, firms, or other enterprises,
partnerships, institutions or organizations, non-profit or otherwise, with which you have
been affiliated as an officer, director, partner, proprietor, or employee since graduation
from college, whether or not you received payment for your services. Include the name
and address of the employer and job title or description.
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Full-time Positions

October 28, 1994 to present

United States District Court for the Southern District of Indiana
46 East Ohio Street

330 Birch Bayh United States Courthouse

Indianapolis, Indiana 46204

United States District Judge; Chief Judge since January 1, 2008

July 1991 to October 1994
Barnes & Thornburg

11 South Meridian Street
Indianapolis, Indiana 46204
Partner

January 1989 to July 1991

Office of the Governor of the State of Indiana
206 State House

Indianapolis, Indiana 46204

Counsel to the Governor

October 1984 to January 1989
Barnes & Thornburg

11 South Meridian Street
Indianapolis, Indiana 46204
Associate

September 1983 to September 1984

United States Court of Appeals for the Seventh Circuit
219 South Dearborn Street

Chicago, Illinois 60604

Law clerk to Judge Richard D. Cudahy

Summer 1983
Kirkland & Ellis

200 East Randolph
Chicago, IHlinois 60601
Law clerk

Summer 1982

Bames & Thornburg

11 South Meridian Street
Indianapolis, Indiana 46204
Law clerk
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Summer 1982

Latham & Watkins :

(now located at 555 Eleventh Street, NW, Suite 1000)
Washington, D.C.

Law clerk

Summer 1981 (and part-time during 1981-82 academic year)
Jacobs, Grudberg & Belt

350 Orange Street

New Haven, Connecticut 06511

Law clerk

May -June 1979

Association of Community Organizations for Reform Now
Philadelphia, Pennsylvania

Fundraiser

Part-time Positions and Activities

2008 and 2009: Judge on selection panel for Hon. Richard D. Cudahy Prize, an annual
writing competition on administrative law underwritten by donations from Judge
Cudahy’s former law clerks and staff, and sponsored by the American Constitution
Society, 1333 H Street NW, 11th Floor, Washington, DC 20005

2006 to present: Associate director and advisory board member, Center for Constitutional
Democracy in Plural Societies, Indiana University School of Law, 211 South Indiana
Avenue, Bloomington, Indiana 47405

Spring 2004: Adjunct Professor of Law, Indiana University School of Law (course on
federal jurisdiction), 211 South Indiana Avenue, Bloomington, Indiana 47405

1999 to 2007: Member, Board of Visitors, Indiana University School of Law, 211 South
Indiana Avenue, Bloomington, Indiana 47405

1993 to 2008: Director of William E. Schmidt Foundation (charitable foundation
established by and narmed for my mother’s brother)

1991 to 1994: Partner, BT Building Company, a partnership that owned and operated the
building where Barnes & Thornburg has its Indianapolis office

Spring 1988: Adjunct Professor of Law, Indiana University School of Law (course on
antitrust law), 211 South Indiana Avenue, Bloomington, Indiana 47405

1987 to 1988: Vice president for litigation and board member, Indiana Civil Liberties
Union, Indianapolis, Indiana
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1985 to 1986: Treasurer and board member of Mapleton-Fall Creek Housing
Development Corporation, a not-for-profit corporation established by several churches in
Indianapolis

Fall 1982: Teaching assistant, Professor Peter Schuck, Yale Law School, 127 Wall Street,
New Haven, Connecticut

Spring 1981: Research assistant, Assistant Dean Edward Dauer, Yale Law School, 127
Wall Street, New Haven, Connecticut

- Military Service and Draft Status: Identify any service in the U.S. Military, including
dates of service, branch of service, rank or rate, serial number (if different from social
security mamber) and type of discharge received, and whether you have registered for
selective service.,

T have not served in the military. 1did not register for selective service; there was no
registration requirement in effect for men my age.

. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achievement.

2007 — Distinguished Barrister Award, Indiana Lawyer newspaper

2007 — Lawdragon 500 Leading Judges in America

Approximately 1998 — North Central High School, Alumni Hall of Fame

Approximately 1996 — 40 Under 40, Indianapolis Business Journal

1991 — Sagamore of the Wabash (award by Governor of Indiana)

1979-80 ~ Fulbright Scholar, for study of theology at University of Tuebingen, Germany

1979 ~ Phi Beta Kappa, B.A. magna cum laude, with departmental honors (philosophy)
and high honors (religion) at Haverford College

1975 — Magill-Rhoads Scholar, Haverford College .

1973 — Eagle Scout

. Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held in such groups.

2007 to present: Member, Judicial Conference Committee on Space and Facilities

2000 to 2006: Member, Judicial Conference Committee on Criminal Law. Chair of
Sentencing Subcommittee, approx. 2005-06

1998 to present: Founding member, Sagamore American Inn of Court. President,
2001-03; Program Chair, 1998-2001,
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1985 to present: Member, Seventh Circuit Bar Association
1985 to 1994: Member, Indiana State Bar Association
1985 to 1986: Member, Indianapolis Bar Association

1985 to 1994: Member, American Bar Association

10. Bar and Court Admission:

a. List the date(s) you were admitted to the bar of any state and any lapses in
membership. Please explain the reason for any lapse in membership.

Indiana October 23, 1984
There has been no lapse in membership.

b. List all courts in which you have been admitted to practice, including dates of
admission and any lapses in membership. Please explain the reason for any lapse
in membership. Give the same information for administrative bodies that require
special admission to practice.

Indiana Supreme Court; October 23, 1984
United States District Court for the Southern District of Indiana; October 23, 1984
United States Court of Appeals for the Seventh Circuit; February 26, 1985
Supreme Court of the United States; November 2, 1992
There have been no lapses in admission to any court.

11. Memberships:

a. List all professional, business, fraternal, scholarly, civie, charitable, or other
organizations, other than those listed in response to Questions 9 or 10 to which
you belong, or to which you have belonged, since graduation from law school.
Provide dates of membership or participation, and indicate any office you held.
Include clubs, working groups, advisory or editorial boards, panels, commiittees,
conferences, or publications.

2006 to present — Associate director and advisory board member, Center for
Constitutional Democracy in Plural Societies, Indiana University School of Law,

Bloomington, Indiana

2004 to present — Lifetime Fitness (health club)
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1999 to 2007 - Member, Board of Visitors, Indiana University School of Law,
Bloomington, Indiana

1998 to present — Member, Lawyers Club of Indianapolis
1993 to 2008 — Director, William E. Schmidt Foundation
1995 to present — Member, Federal Judges Association

1987 to 1988 — Vice president for litigation and board member, Indiana Civil
Liberties Union

1985 to 1986 — Treasurer and board member of Mapleton-Fall Creek Housing
Development Corporation, a not-for-profit corporation established by several
churches in Indianapolis

1984 to 2004 — Indianapolis Athletic Club, Indianapolis, Indiana (club closed and
dissolved in 2004)

1973 to present — North United Methodist Church, Indianapolis, Indiana

b. The American Bar Association's Commentary to its Code of Judicial Conduct
states that it is inappropriate for a judge to hold membership in any organization
that invidiously discriminates on the basis of race, sex, or religion, or national
origin. Indicate whether any of these organizations listed in response to 11a above
currently discriminate or formerly discriminated on the basis of race, sex, religion
or national origin either through formal membership requirements or the practical
implementation of membership policies. If so, describe any action you have taken
to change these policies and practices.

The Indianapolis Lawyers Club is a social club of lawyers and judge that holds
quarterly dinner meetings. I have been a member since 1998. The club
membership was all male until sometime in the late 1980s, but women have been
members, officers, and presidents before and throughout the time I have been a
member. The other organizations also do not discriminate on any of the stated
criteria.

12. Published Writings and Public Statements:

a. -List the titles, publishers, and dates of books, articles, reports, letters to the editor,
editorial pieces, or other published material you have written or edited, including
material published only on the Internet. Supply four (4) copies of all published
material to the Committee.
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I have done my best to identify all items called for in this question, including
through a review of my personal files and searches of publicly available electronic
databases. I have located the following:

The Importance and Overuse of Policy and Custom Claims: A View from One
Trench, 48 DePaul L. Rev. 723 (1999).

Dedication of Birch Bayh United States Courthouse, 37 Indiana L. Rev. 613
(2003). (remarks on Senator Birch Bayh’s Senate career).

Naturalization Remarks — Excerpts from my remarks at a naturalization ceremony
shortly after the terrorist attacks of September 11, 2001, published in the
Indianapolis Star on November 4, 2001.

Letter to United States Sentencing Commission, September 4, 2007, urging the
Commission to make retroactive its 2007 amendments to the Sentencing
Guidelines adjusting the base offense level for crack cocaine offenses.

. Supply four (4) copies of any reports, memoranda or policy statements you

prepared or contributed in the preparation of on behalf of any bar association,
committee, conference, or organization of which you were or are a member. If
you do not have a copy of a report, memorandum or policy statement, give the
name and address of the organization that issued it, the date of the document, and
a summary of its subject matter.

T have done my best to identify all items called for in this question, including
through a review of my personal files and searches of publicly available electronic
databases. Ihave located the following:

Letter from Judicial Conference concerning HR 1528, June 2005, to House
Judiciary Committee

Supply four (4) copies of any testimony, official statements or other
communications relating, in whole or in part, to matters of public policy or legal
interpretation, that you have issued or provided or that others presented on your
behalf to public bodies or public officials,

I have done my best to identify all items called for in this question, including
through a review of my personal files and searches of publicly available electronic
databases. Ihave located the following:

February 2, 2009 — Testimony before the Civil Rules Advisory Committee
meeting in San Francisco regarding proposed amendments to Rule 56 of the
Federal Rules of Civil Procedure.
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In February 2006, Judge Paul Cassell, then Chair of the Judicial Conference
Committee on Criminal Law, presented testimony to the House Judiciary
Committee's Subcommittee on Crime, Terrorism, and Homeland Security
regarding legislative responses to the Supreme Court's decision in United States v.
Booker holding the Sentencing Guidelines as advisory rather than mandatory. I
was then a member of the committee and approved of the testimony before it was
given.

August 19, 2003 — As a member of the Criminal Law Committee, I testified
before the United States Sentencing Commission regarding the implementation of
the PROTECT Act of 2003, particularly with respect to departures under the then-
mandatory Sentencing Guidelines.

. Supply four (4) copies, transcripts or recordings of all speeches or talks delivered

by you, including commencement speeches, remarks, lectures, panel discussions,
conferences, political speeches, and question-and-answer sessions. Include the
date and place where they were delivered, and readily available press reports
about the speech or talk. If you do not have a copy of the speech or a transcript or
recording of your remarks, give the name and address of the group before whom
the speech was given, the date of the speech, and a summary of its subject matter.
If you did not speak from a prepared text, furnish a copy of any outline or notes
from which you spoke.

I have done my best to identify all items called for in this question, including
through a review of my personal files and searches of publicly available electronic
databases. Ihave located the following:

Jan. 16, 2009 - Remarks at investiture ceremony for U.S. Magistrate Judge Debra
M. Lynch.

Jan. 13, 2009 - The Federalist Society — Indianapolis chapter: “Textualism — Not
Always the Last Word"; remarks on statutory interpretation as part of panel
discussion.

Jan. 10, 2009 - Remarks at ceremonial oath of office for U.S. Representative
Baron Hill, U.S. Courthouse in New Albany, Indiana. (No notes — welcomed
visitors to courthouse and commented on peaceful transitions of power after
elections in the United States.)

Dec. 12, 2008 - Federal Bar Association continuing legal education conference,
Indianapolis, Indiana.

Nov. 21, 2008 - Groundbreaking for new U.S. Courthouse in Terre Haute,
Indiana. .
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Nov. 13, 2008 - Indiana University Law School — Bloomington, course on
Constitutional Design, remarks on judicial independence.

Oct. 15, 2008 - Panelist in Zionsville Public Library forum discussing Jeffrey
Toobin’s book The Nine, as part of annual “One Town, One Book” program for
Zionsville, Indiana.

Sept. 12, 2008 - Remarks at investiture ceremony for U.S. District Judge William
T. Lawrence.

May 19, 2008 - Seventh Circuit Conference, Chicago, Illinois — panel discussion
on jury comprehension, education, and persuasion. No notes available; as a panel
member, I responded to remarks of jury experts on their research findings.

May 1, 2008 - Law Day event for Indianapolis high school students.

March 19, 2008 - Zionsville High School Economics Club. Spoke regarding the
constitutional drafting process for the Burmese opposition.

March 18, 2008 - Indianapolis Bar Association bar leader program.

March 6, 2008 - Remarks to legal writing classes at Suffolk Untversity Law
School, Boston, on legal writing.

Dec. 13,2007 - CLE Presentation on federal practice — Marion County Bar
Association, Indianapolis.

Nov. 20, 2007 - Indianapolis chapter of the American Constitution Society speech
regarding the constitutional drafting process for the Burmese opposition.

Oct. 22, 2007 - Speaker at Red Mass Dinner of the St. Thomas More Society,
Indianapolis, Indiana. '

July 16-20, 2007 - Presentations on the Rule of Law, judicial independence, and
courts in federal nations in constitutional design for State Constitutional Drafting
Committees working under auspices of the Ethnic Nationalities Council (Burmese
democratic opposition in exile) in Chiang Mai, Thailand, as part of work with
Center for Constitutional Democracy in Plural Societies.

April 10, 2007 - Introduction for Hon. Lee H. Hamilton at Rotary Club meeting,
Indianapolis, Indiana.

March 20, 2007 - Indianapolis Bar Association bar leader series.
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Jan. 6, 2007 - Remarks at ceremonial oath for U.S. Representative Baron Hill,
New Albany, Indiana.

Dec. 7, 2006 - Federal Bar Association seminar on federal practice, Indianapolis.
No notes available; spoke to federal practitioners on court rules, updates,
practices.

Nov. 10, 2006 - Presentation on judicial independence and parallel court
structures in federal systems to members of the Federal Constitutional Drafiing
Committee of the Burmese democratic opposition in exile, in Bloomington,
Indiana, as part of work with Center for Constitutional Democracy in Plural
Societies.

Nov. 1, 2006 - Presentation on Rule of Law and judicial independence in
constitutional design, to members of the Federal Constitutional Drafting
Committee of the Burmese democratic opposition in exile, in Bloomington,
Indiana, as part of work with Center for Constitutional Democracy in Plural
Societies.

Oct. 25, 2006 - Federal Judicial Center workshop, panel on sentencing, Lake
Geneva, Wisconsin.

Oct, 22 & 29, 2006 - North United Methodist Church, Indianapolis; Sunday
School classes on “Thomas and ‘Q’: Early Collections of Sayings.”

July 24, 2006 - National Sentencing Institute, Washington, D.C. — chair,
introducing speakers and programs,

June 23, 2006 - Memorial Ceremony for Judge S. Hugh Dillin of the Southern
District of Indiana.

Jone 2, 2006 - Federal Sentencing Guideline Seminar, Miami Beach, program on
sentencing in firearm cases. No notes available.

May 16, 2006 - Indianapolis Bar Association bar leader program. No notes, but
remarks very similar to remarks on March 18, 2008 and March 20, 2007.

March 5 & 12, 2006 - North United Methodist Church, Indianapolis. Sunday
School presentation on “Church-State Relationships: Applying Eighteenth
Century Principles in the Twenty-first Century.”

Sept. 29, 2005 - Federal Judicial Center, Chicago. First and Seventh Circuit

workshop: panel on sentencing issues. No notes available; this was an educational
meeting for Circuit and District Judges from the two circuits.

10
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July 30, 2005 - American Constitution Society national convention, Washington,
D.C. - panel discussion on sentencing issues after United States v. Booker.

July 11, 2005 - National Sentencing Institute to respond to United States v,
Booker, Washington, D.C

May 27,2005 - National Sentencing Guidelines Seminar — presentation on
sentencing after United States v. Booker, San Francisco.

May 23, 2005 - Seventh Circuit Conference — introduction of Hon. Lee H.
Hamilton as the principal speaker of the annual conference in Indianapolis,
Indiana.

May 23, 2005 - Seventh Circuit Conference — presentation regarding early effects
of United States v. Booker on sentencing practices, Indianapolis, Indiana.

May 20, 2005 - Indiana Bar Admission Ceremony, Indianapolis, Indiana.
Dec. 3, 2004 - Indianapolis Kiwanis Club re: federal courts.

Oct. 8, 2004 - Top Ten Tips for Federal Practice — continuing legal education talk
in Indianapohs.

October 2004 - Speaker at Indiana University Law School — Indianapolis, course
on judicial processes. (no notes; text of questions available)

July 21, 2004 - Remarks on investiture of new regional director of NLRB,
Indianapolis, Indiana.

May 7, 2004 - Six Hot Topics in Federal Jurisdiction — continuing legal education
presentation in Indianapolis, Indiana.

April 14, 2004 - Presentation of American Inn of Court professionalism award to
Hon. Jon D. Krahulik, former Justice of the Indiana Supreme Court.

Dec. 19, 2003 - Federal Bar Association continuing legal education talk in
Indianapolis — Practical Tips from the Bench. No notes available — this is an
annual event in which judges rotate presentations on updates for court rules and
practices.

Dec. 12, 2003 - Federal Community Defenders, Indianapolis — Federal Criminal

Practice Seminar for federal criminal defense attorneys ~ remarks on sentencing
policies and procedures.

11
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Oct. 28, 2003 - Multi-District Litigation Transferee Judges Conference — Multiple
State-wide Class Actions, remarks, Palm Beach, Florida.

Oct. 24, 2003 - Dedication of the Indianapolis Courthouse as the Birch Bayh
United States Courthouse — reviewing Sen. Birch Bayh's Senate career.

Nov. 2002 - Indiana University School of Law, Bloomington, American
Constitution Society chapter, remarks on federal sentencing law and practices —
“Two Cheers for the Sentencing Guidelines” No notes available. I spoke to
students and explained how guidelines work in a bank robbery, for example, then
discussed advantages and disadvantages of mandatory guideline system.

Dec. 20, 2001 - CLE presentation: Trial and Civil Procedure Update,
Indianapolis, Indiana

May 21, 2001 - Seventh Circuit Conference — panel discussion on the use of
summary judgment after Reeves v. Sanderson Plumbing at annual conference in

Indianapolis.

July 27, 2000 - Indianapolis Bar Association speech. Topic unknown. No notes
available.

July 8, 1999 - Sidebar for Young Lawyers section of a bar association Topic
unknown. No notes available.

Dec. 3, 1998 - Indiana Lawyer program on EEO litigation, Indianapolis.

Oct. 28, 1998 - Panelist at Indiana University Law School, Bloomington, to
discuss Prof. William Popkin’s book on statutory interpretation.

Sept. 24, 1998 - CLE Presentation on federal practice, Indianapolis.

March 13, 1998 - DePaul University Law School, Chicago, Illinois: Symposium
on Section 1983 Municipal Liability in Civil Rights Litigation. Formal paper
published at 48 DePaul L. Rev. 723 (1999).

Jan. 21, 1998 - Floyd County Bar Association, remarks in New Albany, Indiana

Dec. 19, 1997 - Indiana State Bar Assoc. Young Lawyers Division — Roundtable
— remarks on civility, Indianapolis.

Oct. 17, 1997 - Federal Criminal Defense Seminar, Indianapolis. No notes
available; spoke to annual seminar for federal criminal defense attorneys
sponsored by Federal Community Defender of Indiana.

June 13, 1997 - ICLEF program on employment discrimination, Indianapolis.

12
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June 6, 1997 - Indiana Bar Admission remarks, Indianapolis.

May 9, 1997 - Indiana Civil Liberties Union — CLE lunch presentation regarding
42 U.S.C. § 1983, in Indianapolis. No notes available.

Dec. 16, 1996 - Zionsville High School — speak to government classes about role
of federal courts. No notes available.

Oct. 18, 1996 - ICLEF seminar on employment litigation, Anderson, Indiana.

Oct. 4, 1996 - Speech to patent lawyers in Indianapolis on Markman decision in
patent law.

Sept. 12, 1996 - Federal Bar Association federal practice seminar, Indianapolis.

April 8, 1996 - CLE presentation — Recent Seventh Circuit Developments in Civil
Procedure and Evidence, Indianapolis.

Dec. 22, 1995 - Remarks upon swearing in of class of new Indiana State Police
Troopers, Indianapolis.

Nov. 16, 1995 - CLE Presentation on Professionalism and Civility, Indianapolis.
Aug. 22, 1995 - Zionsville Lions Club, on federal courts.
June 9, 1995 - Indiana Bar Admission remarks, Indianapolis.

April 13, 1995 - CLE Presentation — Class Actions: A Judicial Perspective, in
Indianapolis.

Naturalization Ceremonies: Over the past fourteen years, I have presided over
approximately 20 to 25 naturalization ceremonies. At each ceremony, T have
given a speech that has evolved slowly over those years. Available texts are
collected together.

Seventh Circuit Conference: Each year at the Seventh Circuit Bar Association and
Judicial Conference, my colleagues in the Southern and Northern Districts of
Indiana and I participate in a panel discussion with attorneys who practice in our
courts to discuss a variety of procedural and court administration issues. I do not
have notes of these discussions.

There have been a number of other occasions at which I have spoken briefly, such
as investitures of new judicial officers in the district and court visits by new
lawyers and school groups, but I have not been able to locate notes from those
events.

13
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e. List all interviews you have given to newspapers, magazines or other

" publications, or radio or television stations, providing the dates of these
interviews and four (4) copies of the clips or transcripts of these interviews where
they are available to you.

Fox 59 News — March 3, 2008 regarding retroactive amendments to U.S.
Sentencing Guidelines for crack cocaine cases. No copies available.

Indiana Lawyer — December 2007 regarding retroactive amendments to U.S.
Sentencing Guidelines for crack cocaine cases. Article appeared in December 26,
2007 edition.

Indiana Lawyer — January 2008 regarding new role as chief judge. Ido not recall
any specific article appearing from that interview,

NUVO - March 8, 2006 issue.

UPN Focus - television interview with Judge John Daniel Tinder hosted by Milt
Thompson. No copy available.

13. Judicial Office: State (chronologically) any judicial offices you have held, including
positions as an administrative law judge, whether such position was elected or appointed,
and a description of the jurisdiction of each such court.

On October 11, 1994, 1 was appointed United States District Judge for the Southern
District of Indiana by President Clinton, following confirmation by the United States
Senate on October 7, 1994. 1 entered duty in that office on October 28, 1994.

Thave served as Chief Judge, United States District Court for the Southern District of
Indiana, since January 1, 2008.

a. Approximately how many cases have you presided over that have gone to verdict
or judgment? Approximately 3000. ’

As a judge, I have presided over the closing of approximately 8,000 cases. Of that
number, approximately 3,000 went to judgment based on a trial and/or decision I
made, with roughly 1,150 written opinions available in electronic data bases.
Approximately 150 to 200 have gone to verdict or decision after a trial.

i.  Ofthese, approximately what percent were:

jury trials? 60%; bench trials 40%

civil proceedings? 60%; criminal proceedings? 40%

14
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b. Provide citations for all opinions you have written, including concurrences and
dissents.

See attached lists of citations from Westlaw. (Two lists cover two date ranges
because of the large number.) 1In addition to the cases on the lists, see Sefick v.
United States, 1999 WL 778588 {(N.D. Ili. 1999), in which I sat by designation in
the Northern District of Illinois.

¢. For each of the 10 most significant cases over which you presided, provide: (1) a
capsule summary of the nature the case; (2) the outcome of the case; (3) the name
and contact information for counsel who had a significant role in the trial of the
case; and (3) the citation of the case (if reported) or the docket number and a copy
of the opinion or judgment (if not reported).

1. Watkins v. Anderson, 92 F. Supp. 2d 824 (S.D. Ind. 2000). Granted writ of habeas
corpus. Watkins was wrongly convicted of the rape and murder of a young girl.
After the trial, early DNA tests showed it was nearly impossible for Watkins to
have committed the crimes, but state courts rejected the conclusions from those
tests. In the federal habeas proceedings, Watkins showed (a) that the DNA test
results undermined the conviction and (b) that the prosecution had violated his
constitutional rights under Brady v. Maryland by failing to disclose the statement
of an eyewitness who described the girl's abduction by a man who did not fit
Watkins’ description and at a time when time-clock records showed that Watking
was at work. Watkins therefore met the stringent standards for habeas relief under
the Anti-terrorism and Effective Death Penalty Act of 1996. The state filed an
appeal but dismissed the appeal after a newer, more sophisticated DNA test
confirmed the results I had relied upon. The State of Indiana did not attempt to re-
try Watkins.

Counsel for petitioner Watkins were Joseph Cleary, Hammerle & Cleary,
Indianapolis, Indiana, tel. 317-630-0137, and William E. Marsh, Federal
Community Defender, Indianapolis, tel. 317-383-3520. Counsel for respondent
were Michael A. Hurst and Thomas D. Perkins, Deputy Attorneys General. Mr.
Hurst of Indianapolis is now at 317-598-8685. Mr. Perkins is still with the Office
of the Indiana Attorney General and can be reached at 317-232-6201.

2, Nelson v. IPALCO Enterprises, Inc., 480 F. Supp. 2d 1061 (S.D. Ind. 2007). This
was a class action under the Employee Retirement Income Security Act (ERISA)
involving employee investments in the employer’s stock as an investment option
in a retirement savings plan. IPALCO owned the electric power company in
Indianapolis. IPALCO was acquired by AES Corporation in 2001 in a stock-for-
stock exchange. Several months after the closing of the acquisition, AES stock
lost 90 percent of its value, with devastating effects on the retirement accounts of
many IPALCO employees who had invested in company stock. The plaintiff class
argued that the plan fiduciaries (1) should have removed company stock as an

15

VerDate Nov 24 2008  13:33 Dec 06, 2010 Jkt 062198 PO 00000 Frm 00111 Fmt6633 Sfmt6633 SA\GPO\HEARINGS\62198.TXT SJUD1 PsN: CMORC

62198.089



VerDate Nov 24 2008

100

investment option, (2) wrongfully promoted investment in company stock while
they were selling their own company stock, and (3) wrongfully allowed the
employer-match part of the plan assets to be converted into AES stock, Plaintiffs
sought damages in excess of $100 million. I denied a motion to dismiss, 2003 WL
402253 (S.D. Ind. Feb. 13, 2003), certified a plaintiff class, 2003 WL 23101792
(8.D. Ind. Sept. 30, 2003), and denied cross-motions for summary judgment on
the major issues, 2005 WL 1924332 (S.D. Ind. Aug. 11, 2005). After a bench
trial, I found for defendants in the cited opinion. The Seventh Circuit affirmed.
Nelson v. Hodowal, 512 F.3d 347 (7th Cir. 2008). The case was important not
only because of the number of plaintiffs and the financial stakes but also because
of the possible tension between company executives® fiduciary duties to
employees under ERISA and their duties to all shareholders under federal
securities laws.

Plaintiffs’ counsel were Nicholas Styant-Browne, Steve Berman, and Andrew
Volk of Hagens Berman Sobol Shapiro, Seattle, Washington, tel. 206-623-7292;
and John R. Price, Indianapolis, Indiana, tel. 317-844-8822. Defense counsel were
Dane Butswinkas and R. Hackney Wiegmann of Williams & Connolly,
Washington, DC, tel. 202-434-5000; and James H. Ham II, Baker & Daniels,
Indianapolis, Indiana, tel. 317-237-0300.

Inre AT&T Fiber Optic Cable Litigation, MDL No. 1313. The Judicial Panel on
Multi-District Litigation assigned this multi-district litigation to me to manage the
pretrial aspects of similar cases around the country. In this litigation, twenty-first
century technology met nineteenth century law. Plaintiffs were thousands of
owners of property adjoining railroad rights of way where AT&T had laid fiber
optic telecommunications cables in the 1980s and 1990s. Plaintiffs alleged that
laying the cables violated their property rights, asserting claims of trespass,
slander of title, and unjust enrichment. Plaintiffs sought to pursue the claims with
class actions, initially with a nationwide class, and later with a series of statewide
classes. After some early procedural sparring, see In re AT&T Fiber Optic Cable
Installation Litigation, 2001 WL 1397295 (S.D. Ind. Nov. 5, 2001) (denying
motion to remand), a Seventh Circuit decision in a similar case showed that
plaintiff classes could not be certified for litigation. The parties agreed to general
principles for a series of statewide class action settlements, and the cases
proceeded on that path over several years. During that time, I decided a series of
contested issues. See, e.g., 2001 WL 1224726 (S.D. Ind. July 6, 2001) (denying
leave to submit briefs under seal); 2002 WL 1364157 (S.D. Ind. June 5, 2002)
{denying motion to compel production of settlement agreement between AT&T
and its insurers); 2003 WL 22080739 (S.D. Ind. Aug. 21, 2003) (denying request
for additional attorney fees).

On the merits of some claims, I decided Home on the Range v. AT&T Corp., 386

F. Supp. 2d 999 (S.D. Ind. 2005), which addressed how several federal land grant
statutes from the nineteenth century - the Pacific Railroad Act of 1862, the
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Northern Pacific Act of 1864, and the General Railroad Right of Way Act of 1875
- allocated property rights among the railroads, the adjoining landowners, and the
United States government. That decision was not appealed and provided the
foundation for a settlement for the plaintiff classes who own property adjoining
federal land-grant railroads. In essence, the property owners adjoining railroads
established under the earlier statutes did not have any interest in the railroad right
of way. Property owners adjoining railroads built under the later General Railroad
Right of Way Act had a limited property interest in the adjoining railroad rights of
way. Most of the statewide class settlements have been fully implemented. The
last few settlements are still in the final stages of distribution of claims. Baltimore
County, Maryland opted out of the class settlement and that case remains pending
against AT&T.

Plaintiffs’ lead counsel were Henry J. Price, Price Waicukauski & Riley,
Indianapolis, Indiana, tel. 317-633-8787 ; Nels Ackerson, Ackerson Kauffman
Fex, Washington, DC, tel. 202-833-8833; and Daniel J. Millea, Zelle Hofmann,
Minneapolis, Minnesota, tel. 612-336-9170. Lead defense counsel were B. Haven
Walling, Jr., tel. 202-420-2658; Peter Morgan, tel, 202-420-2287; and Howard N.
Feldman, tel. 202-420-4707 of Dickstein Shapiro, Washington, DC.

Eli Lilly & Co. v. Emisphere Corp., 408 F. Supp. 2d 668 (S.D. Ind. 2006). Eli
Lilly entered into contracts for a joint biotechnology research program with
Emisphere, a much smaller start-up company. After a bench trial, 1 found that Eli
Lilly had breached the contracts by trying to appropriate for itself the intellectual
property of Emisphere. Eli Lilly had conducted secret research projects that
should have been joint projects and distributed Emisphere’s confidential
information to other scientists within Eli Lilly who were not entitled to access to
it. Before a final determination of the remedy, the parties settled the case without
an appeal.

Plaintiff’s counsel were Donald E. Knebel and Dwight D. Lueck, Bames &
Thornburg, Indianapolis, Indiana, tel. 317-236-1313. Defendant’s counsel were
Colin A. Underwood, tel. 212-969-3350, and Aliza Ross, tel. 212-969-3142, both
of Proskauer Rose, New York City, New York.

In re Lawrence Inlow Accident Litigation, No. IP 99-830. In terms of damages
sought, this may have been one of the largest single-victim wrongful death cases
in the U.S. Lawrence Inlow was the general counsel of Conseco Insurance. He
was killed when he was hit in the head by a helicopter rotor blade as he was
exiting a company helicopter on a windy day. At the time of his death, he was
earning tens of millions of dollars each year. Several cases were consolidated into
one case. I eventually granted summary judgment for the foreign helicopter
manufacturer on the Inlow family’s wrongful death claims. 2002 WL 970403
(S.D. Ind. April 16, 2002). I held that the danger posed by the decelerating blades
under windy conditions was open and obvious and that the helicopter pilots were
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“sophisticated intermediaries” under Indiana law, so that the manufacturer did not
have a duty to warn passengers of the specific risk. The Seventh Circuit affirmed
that decision. First National Bank and Trust Corp. v. American Eurocopter Corp.,
378 F.3d 682 (7th Cir. 2004). In earlier decisions, I dismissed Inlow’s life
insurer’s claim against the manufacturer, holding that the life insurer did not have
standing to pursue its own wrongful death claim against an alleged tortfeasor,
2001 WL 1781927 (S.D. Ind. Dec. 13, 2001), and resolved a host of other issues
to streamline the litigation, 2001 WL 331625 (S.D. Ind. Feb. 7, 2001). Those
decisions were not appealed.

Counsel for the Inlow plaintiffs were James T. Crouse, Mineo & Crouse, Raleigh,
North Carolina, tel. 919-861-0500; John R. Howie, Howie & Sweeney, Dallas,
Texas, who has died. Counsel for Conseco was Joseph H. Yeager, Ir., Baker &
Daniels, Indianapolis, Indiana, tel. 317-237-1278. Counsel for defendants were
Stephen C. Johnson, Lillick & Charles (now Nixon Peabody), San Francisco,
California, tel. 415-984-8222; and Martin E. Rose, Rose Walker, Dallas, Texas,
tel. 214-752-8600.

Hinrichs v. Bosma, 400 F. Supp. 2d 1103 (S.D. Ind. 2005). On stipulated facts, 1
issued a permanent injunction directing the Speaker of the Indiana House of
Representatives to take steps to ensure that official prayers to open legislative
sessions were non-sectarian. I then denied a motion to amend the judgment, 2005
WL 3544300 (S.D. Ind. 2005), and denied a stay pending appeal, 410 F. Supp. 2d
745 (S.D. Ind. 2006). Initially, the Seventh Circuit denied a stay pending appeal
and wrote that my decision was probably correct as to both the plaintiffs” taxpayer
standing and the merits of the Establishment Clause issue. Hinrichs v. Bosma,
440 F.3d 393 (7th Cir. 2006). While the appeal was pending, the Supreme Court
announced a more limited view of taxpayer standing in Establishment Clause
cases in Hein v. Freedom from Religion Foundation, 127 S. Ct. 2553 (2007).
Based on Hein, the Seventh Circuit changed course, held that the plaintiff
taxpayers did not have standing to challenge the official sectarian prayers, and
vacated the injunction. Hinrichs v. Speaker of House of Representatives, 506 F.3d
584 (7th Cir. 2007). The Seventh Circuit did not revisit the merits of the
Establishment Clause issues.

Counsel for plaintiffs was Kenneth Falk, ACLU of Indiana, Indianapolis, Indiana,
tel. 317-635-4059. Counsel for defendant were Thomas Fisher, Solicitor General
of Indiana, 317-232-6201, and William Bock I1I, Indianapolis, Indiana, tel. 317-
692-95000.

A Woman’s Choice-East Side Women’s Clinic v. Newman, 132 F. Supp. 2d 1150
(S.D. Ind. 2001). This was a challenge to Indiana legislation imposing a new
informed-consent requirement for abortions that effectively required a woman to
make two trips to an abortion clinic, one to be provided the information and a
later trip for the procedure. Ihad initially granted a temporary restraining order
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and then a preliminary injunction against enforcement of the statute. 904 F. Supp.

1434 (S.D. Ind. 1995). At the same time, I certified a question of state law, at the
state’s request, to the Indiana Supreme Court concerning the scope of the health
exception to the new law’s requirements. The state court answered the guestion,
671 N.E.2d 104 {Ind. 1996), and I responded by narrowing the scope of the
preliminary injunction so as to enjoin only the requirement that required
information be given "in the presence” of the woman at least 18 hours before the
procedure. 980 F. Supp. 962 (S.D. Ind. 1997). The other portions of the law then
took effect. The parties then undertook an extended discovery process to evaluate
the effects of similar statutes in other states and to explore other issues. Iheld a
court trial and received additional evidence in writing after the trial, and issued a
permanent injunction tracking the narrowed scope of the preliminary injunction.
132 F. Supp. 2d 1150 (S.D. Ind. 2001). The Seventh Circuit reversed the
permanent injunction. 305 F.3d 684 (7th Cir. 2002).

Counsel for plaintiffs were Simon Heller, then with the Center for Reproductive
Law & Policy, New York City, tel. 646-549-3881, Kenneth I. Falk, ACLU of
Indiana, Indianapolis, Indiana, tel. 317-635-4059, and Mary J. Hoeller,
Indianapolis, Indiana, tel. 317-633-4002. Counsel for defendants were Jon
Laramore, then a Deputy Attorney General and now with Baker & Daniels,
Indianapolis, Indiana, tel. 317-237-0300, Arend J. Abel, also then a Deputy
Attorney General and now with Cohen & Malad, Indianapolis, Indiana, tel. 317-
636-6481.

Hoosier Environmental Council v. U.S. Department of Transportation, 2007 WL
4302642 (S.D. Ind. Dec. 10, 2007). The case was an environmental challenge to
construction of a new interstate highway between Indianapolis and Evansville as
part of Interstate 69. I held that the federal and state agencies had not acted
arbitrarily or capriciously in selecting the preferred route for the highway. The
case is interesting because of the approval of “tiering” for environmental analysis

- of the government decisions. “Tiering” allows the government to look at some

issues on a broad scale initially, and to defer some of the more detailed
environmental analysis (of a specific highway route; for example) to a second
stage of analysis. My decision approving of the chosen route was not appealed.
Early construction has begun near Evansville.

Counsel for plaintiffs were John N. Moore, Chicago, Illinois, tel. 312-782-
9503/312-795-3706, and Michael K. Sutherlin, Indianapolis, Indiana, tel. 317-
634-6313. Counsel for the federal defendants were Jill E. Zengler and Shelese M.
Woods of the U.S. Attorney's Office, tel.317-226-6333. Counsel for the state
defendants was Albert M. Ferlo, Akin Gump Strauss Hauer & Feld, LLP,
Washington, DC, tel. 202-887-4000.

United States Securities and Exchange Commission v. Church Extension of the
Church of God, 429 F. Supp. 2d 1045 (S.D. Ind. 2005). The financial arm of the
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Church of God issued more than $85 million in bonds to church members. The
stated purpose for the bonds was to help finance the construction and remodeling
of churches all over the world. The leaders of the financial arm, however, began
investing the church assets in much riskier real estate and other investments. The
church’s financial arm eventually became insolvent. The SEC brought a civil
enforcement action in 2002. I have supervised a receivership to marshal as many
assets as possible, which has included a number of related actions and written
opinions. A jury trial in 2005 found that the two leaders of the financial arm had
committed securities fraud over several years by misleading bond buyers as the
financial position worsened. The cited opinion decided the civil sanctions against
those two leaders, who were unusual among securities fraud defendants because
they did not line their own pockets. But they were reckless with the money
entrusted to them, and investors lost tens of millions of dollars. The challenge was
to tailor the penalties to those unusual facts. The receivership should conclude in
the near future after recovering more than $50 million for the church members
who had invested in the fraudulent bonds.

Counsel for plaintiff SEC were Steven J. Levine and Tina K. Diamantopoulous,
Chicago, Illinois, tel. 312-353-7390; counsel for defendants were Thomas M.
Knepper and Jill Gladney, Chicago, Hilinois, tel. 312-957-1300. Receiver was Jeff
Marwil, Chicago, llinois, tel. 312-962-3540. Counsel for bondholders was Elliott
D. Levin, Indianapolis, Indiana, tel. 317-634-0300.

Cardiac Pacemakers, Inc. v. St. Jude Medical, Inc. This is a patent case involving
implantable cardiac defibrillators. I have issued approximately twenty substantive
decisions in the case, and the case has been before the Federal Circuit on five
occasions. After claim construction and extensive motion practice, the case was
tried to a jury on four claims of two patents. The jury found that one patent was
not infringed but the other was infringed, and the jury awarded $140 million. I set
aside that verdict on multiple grounds and entered judgment for defendants. 2002
WL 1801525 (S.D. Ind. July 5, 2002). The plaintiffs did not appeal the loss of
their $140 million verdict, but they sought to pursue just one method claim of the
patent the jury had found not infringed. The Federal Circuit affirmed in part and
reversed in part, ordering further proceedings on that one method claim. I later
granted summary judgment for the defendants on the remaining claims. 483 F.
Supp. 2d 734 (S.D. Ind. 2007). The Federal Circuit affirmed that decision in part
and reversed in part. 2008 WL 5257333 (Fed. Cir. 2008), but that decision has
been vacated and the Federal Circuit will rehear the case en banc regarding one
damages issue that has divided that court.

Lead counsel for plaintiffs are J. Michael Jakes, tel. 202-408-4045 and Kara Stoli,
tel. 202-408-4119 of Finnegan Henderson, Washington, DC; and Robert Stanley
and John Schaibley of Baker & Daniels, Indianapolis, Indiana, tel. 317-237-0300.
Lead counsel for defendants are Denis R. Salmon of Gibson Dunn & Crutcher,
Palo Alto, California, tel. 650-849-5301; Mark A. Perry, Gibson Dunn,
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Washington, DC, tel. 202-887-3667; Jeffrey Olson, Sidley Austin Brown &
Wood, Los Angeles, California, tel. 313-896-6041; Phillip Whistler, Ice Miller,
Indianapolis, Indiana, tel. 317-236-2100.

. For each of the 10 most significant opinions you have written, provide: (1)

citations for those decisions that were published; (2) a copy of those decisions that
were not published; and (3) the names and contact information for the attorneys

who played a significant role in the case.

Eckles v. Consolidated Rail Corp., 890 F. Supp. 1391 (S.D. Ind. 1995), aff’d, 94
F.3d 1041 (7th Cir. 1996). The issue of first or second impression was whether
the Americans with Disabilities Act required an employer to provide a
“reasonable accommodation” to one employee by violating the seniority rights of
other employees under a collective bargaining agreement. The statutory language
of the ADA did not address the issue. The legislative history showed that
Congress had recognized the issue but had not reached any definite conclusion. 1
granted summary judgment for the defendants, finding that the ADA did not
require the employer to violate the collective bargaining rights of the other
employees. 1 reasoned that rights under collective bargaining agreements were so
well established under federal law that they could not be limited by implication,
without explicit limitation by Congress. The Seventh Circuit agreed and affirmed,
and other circuits have followed the lead of Eckles.

Counsel for plaintiff was Susan L. Kuss, now at Law Office of Susan L. Brach,
LLC, Bluffton, SC, tel. 843-706-5977. Counsel for the defendant employer was
Cynthia L. Wedock, Stewart & Irwin, Indianapolis, Indiana, telephone unknown;
counsel for the union defendant were Kevin C. Brodar, United Transportation
Union, Cleveland, Ohio, tel. 216- 228-9400; and Frederick W. Dennerline, ITI,
Fillenwarth Dennerline Groth & Baird, Indianapolis, Indiana, tel. 317-353-9363.

Henderson v. Irving Materials, Inc., 329 F. Supp. 2d 1002 (S.D. Ind. 2004).
Plaintiff Henderson was the first African-American cement truck driver at the
defendant's facility. He sued for race discrimination under Title VII of the Civil
Rights Act of 1964, alleging that co-workers and one supervisor had created a
racially hostile work environment. I denied the employer’s motion for summary
judgment on the key claim, finding that the cumulative effect of the harassment
was sufficient to allow a finding of a racially hostile work environment under

- Seventh Circuit law. I also found that some forms of facially non-racial

harassment could be viewed as racial when taken in context of other harassment
and historic forms of violence directed against African-Americans.

Plaintiff’s counsel was Denise H. LaRue, Haskin Lauter & LaRue, Indianapolis,

Indiana, tel. 317-955-9500. Defendant’s counsel was Paul H. Sinclair, Ice Miller,
Indianapolis, Indiana, tel. 317-236-2100.
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Eaton v. Onan Corp., 117 F. Supp. 2d 812 (S.D. Ind. 2000). This was one of the
early cases challenging “cash balance” pension plans as a form of age
discrimination. The question arose at the intersection of the Internal Revenue
Code, the Age Discrimination in Employment Act, and the Employee Retirement
Income Security Act. I granted summary judgment in favor of the pension plan
and employer, concluding that cash balance pension plans are permissible under
the law and are not inherently a form of unlawful age discrimination. This
decision was not appealed, but the Seventh Circuit later agreed with this
conclusion. See Cooper v. IBM Personal Pension Plan, 457 F.3d 636 (7th Cir.
2006).

Counsel for plaintiffs were William K. Carr, Denver, Colorado, tel. 303-296-
6383; and William C. Bamard and Mary Doherty of Sommer & Barnard of
Indianapolis. Mr. Barnard has died. Ms. Doherty is now with Taft Stettinius &
Holiister, LLP in Indianapolis, tel. 317-713-3500. Counsel for defendant were
Arthur P. Kalleres and Marc Sciscoe of Ice Miller, Indianapolis, Indiana. Mr.
Kalleres has also died. Mr. Sciscoe’s telephone number is 317-236-2100.

Watkins v. Anderson, 92 F. Supp. 2d 824 (S.D. Ind. 2000). See description above
in Answer 13(b).

Doe v. Prosecutor, 566 F. Supp. 2d 862 (S.D. Ind. 2008). An Indiana law enacted

in 2008 allowed law enforcement authorities to search the homes and computers
of convicted sex offenders at any time, and without a search warrant, probable
cause, or reasonable suspicion. The new law applied not only to offenders on
parole or probation, but also to offenders who had completed their sentences. Two
offenders who had completed their sentences brought a class action challenging
the new law under the Fourth Amendment. I found that the pre-enforcement
challenge to the law was ripe, and I held that the new law violated the Fourth
Amendment as applied to offenders who had already completed their sentences,
including any terms of probation or parole. There was no appeal.

Counsel for plaintiffs was Kenneth Falk, ACLU of Indiana, Indianapolis, Indiana,
tel. 317-635-4059. Counsel for defendants was David A. Arthur, Deputy Attorney
General, Indianapolis, Indiana, tel. 317-232-6201.

Zehner v. Trigg, 952 F. Supp. 1318 (S.D. Ind. 1997), aff’d, 133 F.3d 459 (7th Cir.
1997). Prisoners who alleged they had been exposed to asbestos while working in
a prison kitchen sued for violation of their Eighth Amendment rights. No plaintiff
had suffered any physical injury, but they sought damages for emotional distress.
The Prison Litigation Reform Act of 1995 provided in 42 U.S.C. § 1997¢(e): “No
Federal civil action may be brought by a prisoner confined in a jail, prison, or
other correctional facility, for mental or emotional injury suffered while in
custody without a prior showing of physical injury.” Plaintiffs argued that the new
legislation violated their constitutional rights under the Eighth and Fourteenth
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Amendments. I granted judgment on the pleadings for the defense and upheld the
constitutionality of the new statutory limit on damages. I concluded that although
the new law limited remedies for constitutional violations, the limit was not so
severe as to reach beyond the constitutional power of Congress or to violate other
constitutional provisions. The Seventh Circuit affirmed.

Counsel for plaintiffé was John Emry, Franklin, Indiana, tel. 317-736-5800.
Counsel for defendants was Wayne E. Uhl, Deputy Attomey General, now with
Stephenson, Morow & Semiler, Indianapolis, Indiana, tel. 317-844-3830.

Williams v. Humphreys, 125 F. Supp. 2d 881 (5.D. Ind. 2000). After federal
welfare reform legislation established the Temporary Assistance for Needy
Families (TANF) program, Indiana required that all children in families receiving

" TANF benefits assign to the state their rights to child support from non-custodial

parents. But TANF also excluded from the benefit calculations many “after-born”
children. The result was that TANF provided no benefits directly to those after-
bom children but required that those same children give up their child support
rights to the state. [ held that the policy requiring assignment of child support
rights from those children amounted to an unconstitutional taking of private
property for a public purpose without compensation. I issued a permanent
injunction against the policy. There was no appeal.

Counsel for plaintiffs were Jacquelyn E. Bowie and Kenneth Falk, Indiana Civil
Liberties Union, Indianapolis, Indiana, tel. 317-635-4059. Counsel for defendants
was Frances Barrow, Deputy Attorney General, Indianapolis, Indiana, tel. 317-
232-6201.

MCI, LLC v. Patriot Engineering & Environmental, Inc., 487 F. Supp. 2d 1029
(S.D. Ind. 2007). This is one of many recent cases involving accidental cuts of
high-capacity fiber optic communications cables. Damages in such cases
ordinarily should include the costs of repair and a reasonable sum for lost use of
the cable. MCI and other telecommunication companies have pursued some much

- more aggressive damages theories. In this case, for example, the repairs took

about eight hours and cost MCI $22,000, MCI sought damages of more than
$630,000 based on the supposed rental costs for such high capacity cables. MCI
used as evidence longer-term leases that included very high one-time or annual
fees or deposits that amounted to 98 percent of the claimed loss-of-use damages. 1
rejected the attempt to base the damage calculation on cable leases with those
high fees as unreasonable as a matter of law and granted summary judgment for
the defendant on the issue. The parties later settled; there was no appeal.

Counsel for plaintiff MCI were Anthony J. Jorgenson and James John Proszek of
Hall Estill Hardwick Gable Golden & Nelson, Tulsa, Oklahoma, tel. 918-594-
0631, and Cathy Elliott, Bose McKinney & Evans, Indianapolis, Indiana, tel. 317-
684-5248. Counsel for defendant Patriot were Jeffrey Musser, Scott Timberman,
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and James D. Witchger of Rocap Witchger LLP, Indianapolis, Indiana, tel. 317-
577-5380.

Sakhrani v. Brightpoint, Inc., 78 F. Supp. 2d 845 (S.D. Ind. 1999). This was a
relatively early case under the Private Securities Litigation Reform Act. The
principal issue at this stage was whether the selection of a lead plaintiffin a
securities case could be manipulated by having attorneys assemble an artificial
“group” of investors who could pool their alleged losses to show that they had the
largest stake in the case. I held that the statutory language allowing a “group of
persons” to serve as lead plaintiff did not apply to a group of investors who had
nothing in common with one another beyond their investment. 1 later granted the
defendants’ motion to dismiss the case, and there was no appeal.

Counsel for plaintiffs were Kevin J. Yourman, formerly with Yourman,
Alexander & Parekh, LLP, Los Angeles, California, firm now closed; for
information on cases, send fax to 310-601-4109; Michael D. Braun, now with
Braun Law Group, Los Angeles, California, tel. 310-442-7755; James A. Knauer,
Kroger Gardis & Regas, Indianapolis, Indiana, tel. 317-692-9000; and William C.
Potter, 11, Indianapolis, Indiana, tel. 317-625-4834. Counsel for defendants were
James H. Ham, 111, Baker & Daniels, Indianapolis, Indiana, tel. 317-237-0300;
and Ira A. Finkelstein, now with Harnik Wilker & Finkelstein, New York, New
York, tel. 212-599-7575.

Eco Mfg. LLC v. Honeywell Int’], 295 F. Supp. 2d 854 (S.D. Ind. 2003), aff’d,
357 £.3d 649 (S.D. Ind. 2003). The familiar round Honeywell thermostat
presented questions at the intersection of patent law and trademark law. Plaintiff
Eco Manufacturing wanted to manufacture a round thermostat. Honeywell
threatened to sue for trademark infringement. Honeywell had obtained a utility
patent on the round thermostat design in the 1930s. As the utility patent was about
to expire, Honeywell then obtained a design patent on the round design. After the
design patent expired, Honeywell eventually managed to obtain a registered
trademark on the round design. I denied Honeywell’s request for a preliminary
injunction that would have stopped Eco from using a similar round design. I
found that the trademark was invalid and conflicted with patent law. After a utility
patent expires, the public has a right to practice the patented invention. I also
found that Honeywell had misled the Patent & Trademark Office when it obtained
the trademark on the round design. The Seventh Circuit affirmed the denial of the
preliminary injunction. The case later settled.

Counsel for plaintiff Eco were Michael Beck, David Lockman, and Paul Maginot
of Maginot Moore & Bowman, Indianapolis, Indiana, tel. 317-638-2922. Counsel
for defendant Honeywell was Paul R. Garcia, Kirkland & Ellis, Chicago, Tilinois,
tel. 312-861-2327.
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e. Provide a list of all cases in which certiorari was requested or granted.

Kauble v. Pension Ben. Guar. Corp., 1994 WL 722966 (S.D. Ind. 1994), afPd
mem., 94 F.3d 647 (7th Cir. 1996), cert. denied, 519 U.S. 1057 (1997).

Grossbaum v. Indianapolis-Marion County Bldg. Auth., 909 F. Supp. 1187 (S.D.
Ind. 1995), aff’d, 100 F.3d 1287 (7th Cir. 1996), cert. denied, 520 U.S. 1230
(1997).

Eckles v. Consolidated Rail Corp., 890 F. Supp. 1391 (S.D. Ind. 1995), aﬁ‘d 94
F.3d 1041 (7th Cir. 1996), cert. denied, 520 U.S. 1146 (1997).

K.R. by M.R. v. Anderson Comm. School Corp., 887 F. Supp. 1217 (S.D. Ind.
1995), rev’d, 81 F.3d 673 (7th Cir. 1996), cert. granted and judgment vacated, 521
U.S. 1114 (1997), on remand, 125 F.3d 1017 (7th Cir. 1997), cert denied, 523
U.S. 1046 (1998).

Harmon v. OKI Systems, 902 F. Supp. 176 (S.D. Ind. 1995), aff’d, 115 F.3d 477
(7th Cir.1997), cert. denied, 522 U.S. 966 (1997).

Estate of Coleb by Pardue v. Fromm, 941 F. Supp. 776 (S.D. Ind. 1995), aff°d, 94
F.3d 254 (7th Cir. 1996), cert. denied, 519 U.S. 1109 (1997).

Fleenor v. Farley, 47 F. Supp.2d 1021 (S.D. Ind. 1998), aff’d, 171 F.3d 1096 (7th
Cir. 1999), cert. denied, 528 U.S. 891 (1999).

Snyder v. United States, 1998 WL 1181015 (S.D. Ind. 1998), af’d mem., 172
F.3d 53 (7th Cir. 1998), cert. denied, 528 U.S. 968 (1999).

Mead Johnson & Co. v. Abbott Laboratories, 41 F. Supp. 2d 879 (S.D. Ind. 1999),
rev’d, 201 F.3d 883 (7th Cir. 2000), amended on denial of rehearing, 209 F.3d
1032 (7th Cir. 2000), cert. denied, 531 U.S. 917 (2000).

Sefick v. United States, 1999 WL 778588 (N.D. 1lL. 1999) (sitting by designation),
aff’d, 164 F.3d 370 (7th Cir. 1998), cert. denied, 527 U.S. 1035 (1999).

Waitts v. Network Solutions, Inc., 1999 WL 778589 (S.D. Ind. 1999), aff’d mem.,
202 F.3d 276 (7th Cir. 1999), cert. denied, 530 U.S. 1088 (2000).

Lowery v. Anderson, 69 F. Supp. 2d 1078 (S.D. Ind. 1999), reconsideration
denied, 1999 WL 778587 (S.D. Ind. 1999), aff’d, 225 F.3d 833 (7th Cir. 2000),
cert. denied, 532 U.S. 959 (2001).

American Amusement Mach. Ass’n v. Kendrick, 115 F. Supp. 2d 943 (S.D. Ind.
2000), rev’d, 244 F.3d 572 (7th Cir. 2001), cert. denied, 534 U.S. 994 (2001).
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Midwestern Gas Transmission Co. v. McCarty, 120 F. Supp. 2d 1155 (S.D. Ind.
2000), rev’d, 270 F.3d 536 (7th Cir. 2001), cert. denied, 535 U.S. 1053 (2002).

Gregory-Bey v. Hanks, 2000 WL 1909642 (S.D. Ind. 2000), aff’d, 332 F.3d 1036
(7" Cir. 2003), cert. denied, 540 U.S. 1052 (2003).

United States v. Evans, 2001 WL 243287 (S.D. Ind. 2001), aff"d, 282 F.3d 451
(7th Cir. 2002), cert. denied, 537 U.S. 918 (2002).

A Woman’s Choice-East Side Women’s Clinic v. Newman, 132 F, Supp. 2d 1150
(8.D. Ind. 2001), rev’d , 305 F.3d 684 (7th Cir. 2002), cert. denied, 537 U.S. 1192
(2003). :

Cardiac Pacemakers, Inc. v. St. Jude Medical, Inc., 2002 WL 1801525 (S.D. Ind.
2002), aff"d in part and rev’d in part, 381 F.3d 1371 (Fed. Cir. 2004), cert. denied,
544 U.S. 1032 (2005).

Latner v. Delta-HA, Inc., 2002 WL 31255473 (S.D. Ind. 2002), aff’d mem., 72
Fed. Appx. 448 (7th Cir. 2003), cert. denied, 540 U.S. 1182 (2004).

United States v. Emerson, 501 F.3d 804 (7th Cir. 2007), cert. denied, 128 S. Ct.

. 1098 (2008).

Caskey v. Colgate-Palmolive Co., 438 F. Supp. 2d 954 (S.D. Ind. 2006), aff’d,
535 F.3d 585 (7th Cir. 2008), cert. denied, 129 S. Ct. 738 (2008).

United States v. McCotry, 2006 WL 2460757 (S.D. Ind. 2006), rev’d, 495 F.3d
795 (7" Cir. 2007), cert. denied, 128 S. Ct. 938 {2008).

Provide a brief summary of and citations for all of your opinions where your
decisions were reversed by a reviewing court or where your judgment was
affirmed with significant criticism of your substantive or procedural rulings. If
any of the opinions listed were not officially reported, provide copies of the
opinions.

United States v. Avila, No. 07-2404, — F.3d — , 2009 WL — (March 6, 2009).
The Seventh Circuit affirmed the defendant’s conviction in a methamphetamine
conspiracy but vacated the sentence of 396 months because of an error in
calculating the advisory sentencing guidelines.

United States v, Osborne, 551 F.3d 718 (7th Cir. 2009). The Seventh Circuit
vacated and remanded a sentence in a child pornography case for further
consideration of whether the defendant's prior conviction qualified as a conviction
for "abusive sexual conduct involving a minor," which requires a mandatory
minimum sentence of 15 years. I held that the defendant's prior conviction
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qualified for the higher minimum sentence. In a case of first impression at the
appellate level, the Seventh Circuit held that the state statute (making it criminal
for a person 18 years old or older to have sexual contact with a person 14 or 15
years old) might have some "non-abusive” applications, so the court remanded for
further consideration of the circumstances of the defendant's prior conviction.

Cardiac Pacemakers, Inc. v. St. Jude Medical, Inc., 2008 WL 5257333 (Fed. Cir.
Dec. 18, 2008). After an earlier remand for a partial new trial on one method
claim of one patent, I granted summary judgment (a) to the plaintiffs on the issue
of infringement, (b) to the defendants based on a finding of invalidity for
anticipation, and (c) to each side on several damages issues. 483 F. Supp. 2d 734
(S.D. Ind. 2007). The Federal Circuit affirmed the finding of infringement,
reversed the finding of invalidity, affirmed the findings on damages issues, and
remanded for a trial on damages only. The Federal Circuit panel decision has been
vacated, and the Federal Circuit will rehear the case en banc regarding one
damages issue that has divided that court.

Gaylor v. Astrue, 2008 WL 4206360 (7th Cir. Sept. 8, 2008), reversed my
decision affirming the Social Security Administration's denial of disability
benefits. 2007 WL 968733 (S.D. Ind. 2007). The Seventh Circuit found that the
Administrative Law Judge had not sufficiently explained his decision. The case
was remanded to the SSA for further proceedings.

Chapman v. Airleaf Publishing Book Selling, 2008 WL 3977527 (7th Cir. Aug.
28, 2008). I dismissed this pro se copyright case for failure to state a claim upon
which relief could be granted. 2007 WL 2751780 (S.D. Ind. 2007). The Seventh
Circuit held that the case was so lacking in merit that the dismissal should have

been for lack of subject matter jurisdiction instead.

United States v. Woolsey, 535 F.3d 540 (7th Cir. 2008). The Seventh Circuit
affirmed convictions after trial in a drug and firearm case, but on the
government’s cross-appeal, remanded for imposition of mandatory life sentence
for a 55 year old defendant, as opposed to the 25 year sentence I had imposed.
The issue was whether a 1974 conviction under the old Youth Corrections Act
should be treated as expunged or whether it should count toward the “three
strikes” sentencing law in 21 U.S.C. § 851. I had treated it as expunged because it
should have been expunged but was not. The Seventh Circuit disagreed.

Bright v. Hill’s Pet Nutrition, Inc., 510 F.3d 766 (7th Cir. 2007). The Seventh
Circuit affirmed in part and reversed in part the jury verdict for the defense in a
trial for alleged sexual harassment and Family and Medical Leave Act violations.
The Seventh Circuit remanded for a new trial on the sexual harassment claim
because I excluded some evidence from plaintiff that the court deemed relevant.
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CSX Transportation, Inc. v. Appalachian Railcar Services, Inc., 509 F.3d 384 (7th
Cir. 2007). The Seventh Circuit reversed my grant of summary judgment for
defendant in a commercial dispute over whether CSX could recover payments it
had mistakenly made for damage to railcars based on its misunderstanding of
whether the rail accident had occurred on CSX track. 2006 WL 2264004 (S.D.
Ind. 2006). The parties later settled.

United States v. Cannon, 253 Fed. Appx. 590 (7th Cir. 2007). The defendant pled
guilty to conspiring to rob another drug dealer of cocaine. I sentenced him to 270
months in prison, plus 60 months in prison for a supervised release violation from
an carlier case, without objection to the supervised release portion of the sentence.
The Seventh Circuit had initially dismissed his appeal, 182 Fed. Appx. 558 (7th
Cir. 2006), but both the defendant and the government later realized that because
of the felony classification from the earlier case, the statutory maximum for the
supervised release violation was 24 months. The Seventh Circuit vacated the 60-
month sentence and remanded for a new sentence. I sentenced the defendant to 24
months on the supervised release violation, and the Seventh Circuit affirmed.

Hinrichs v. Speaker of House of Representatives, 506 F.3d 584 (7th Cir. 2007).
On stipulated facts, [ issued a permanent injunction directing the Speaker of the
Indiana House of Representatives to take steps to ensure that official prayers to
open legislative sessions were non-sectarian. Hinrichs v. Bosma, 400 F. Supp. 2d
1103 (S.D. Ind. 2005). Initially, the Seventh Circuit denied a stay pending appeal
and wrote that my decision was probably correct as to both the plaintiffs’ taxpayer
standing and the merits of the Establishment Clause issue. Hinrichs v. Bosma, 440
F.3d 393 (7th Cir. 2006). While the appeal was pending, the Supreme Court
announced a more limited view of taxpayer standing in Establishment Clause
cases in Hein v. Freedom from Religion Foundation, 127 S. Ct. 2553 (2007).
Based on Hein, the Seventh Circuit changed course, held that the plaintiff
taxpayers did not have standing to challenge the official sectarian prayers, and
vacated the injunction. The Seventh Circuit did not revisit the merits of the
Establishment Clause issues.

Evory v. RIM Acquisitions Funding LLC, 505 F.3d 769 (7th Cir. 2007).
Plaintiffs alleged that debt collectors’ letters offering to settle for a specific
discount by a specific date were misleading because the debt collectors actually
would have been willing to settle for less money and at any time. I held that these
allegations did not state a viable claim under the Fair Debt Coliection Practices
Act. Headen v. Asset Acceptance, LLC, 458 F. Supp. 2d 768 (S.D. Ind. 2006),
and 383 F. Supp. 2d 1097 (S.D. Ind. 2005). The Seventh Circuit held that the
theory was viable and reversed the dismissal. After remand, two of the cases are
going forward with certified plaintiff classes.

United States v. Hollingsworth, 495 F.3d 795 (7th Cir. 2007). The Seventh Circuit
affirmed one defendant’s criminal conviction and sentence, but reversed my order
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suppressing evidence against the other defendant. In the affirmance, the court
found that I erred by admitting evidence from the suppression hearing and had
made an Apprendi error in imposing the sentence, but that both errors were
harmless. I granted a motion to suppress by the other defendant, where the police
had obtained a search warrant for her apartment by twice interrogating her
elementary school-age daughter in private at the public school. I held that such
tactics under the circumstances violated the family’s constitutional right of
privacy. United States v. McCotry, 2006 WL 2460757 (S.D. Ind. 2006). The
Seventh Circuit reversed the suppression of evidence, finding no constitutional
violation. That defendant then pled guilty.

Wieland v. Buss, 185 Fed. Appx. 527 (7th Cir. 2006). The habeas corpus
petitioner pled guilty to aggravated battery. He argued that he would not have
pled guilty if his lawyer had explained the potential sentences more accurately. I
denied his petition for a writ of habeas corpus, concluding that the state courts had
not acted unreasonably in applying Supreme Court precedent. Wieland v. Davis,
1:04-cv-991 (8.D. Ind. July 27, 2005). The Seventh Circuit reversed and granted
the writ, holding that the attomey’s performance was ineffective and had
prejudiced the defendant, and that the state courts had acted unreasonably in
denying relief.

Brown v. Bartholomew Consolidated School Corp., 442 F.3d 588 (7th Cir. 2006).
I affirmed a state administrative ruling in a special education case under the
Individuals with Disabilities Education Act. 2005 WL 552194 (S.D. Ind. 2005).
By the time the parents’ appeal was ripe, the case had become moot. The Seventh
Circuit ordered dismissal for lack of jurisdiction as moot.

Norfleet v. Webster, 439 F.3d 392 (7th Cir. 2006). I granted summary judgment
for three defendants in this pro se case challenging medical care in a federal
prison, but denied summary judgment for two defendants — a doctor and
physician’s assistant. Cause No. 1:03-cv-458 (S.D. Ind. Dec. 29, 2004). The
Seventh Circuit reversed the denial of summary judgment for the doctor and
physician’s assistant, finding no issue of fact as to whether they could have acted
with deliberate indifference to the prisoner’s serious medical need.

United States v. Graves, 418 F.3d 739 (7th Cir. 2005). The Seventh Circuit
affirmed convictions in this crack cocaine distribution case but remanded for re-
sentencing because the sentence was imposed when the Sentencing Guidelines
were still mandatory, before United States v. Booker, 543 U.S. 220 (2005). On
remand, I imposed the same 30-year sentence, which was affirmed in a later
appeal. 184 Fed. Appx. 579 (7th Cir. 2006).

United States v. Miller, 405 F.3d 551 (7th Cir. 2005). The Seventh Circuit

affirmed convictions in this “ecstasy” distribution case but vacated for re-
sentencing to reconsider whether the defendant might qualify under new case law
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for a “minor role” adjustment under Sentencing Guidelines. I imposed the same
sentence on remand, finding that the defendant did not play a minor role in the
drug distribution.

Canaan v. McBride, 395 F.3d 376 (7th Cir. 2005). In this death penalty habeas
corpus case, I affirmed the murder conviction and one finding of a death penalty
aggravator, but found that a new trial was required as to another death penalty
aggravator and that a new death penalty hearing was required. Canaan v. Davis,
2003 WL 118003 (S.D. Ind. 2003). The Seventh Circuit reinstated the aggravating
factor finding but affirmed the ruling that a new death penalty hearing was
required. The defendant was later sentenced to life without parole.

Cardiac Pacemakers, Inc. v. St. Jude Medical, Inc., 381 F.3d 1371 (Fed. Cir.
2004). This patent case was tried to a jury, which ruled for the plaintiff on one
patent for implantable defibrillators and awarded $140 million. I set the verdict
aside and entered judgment for defendants. 2002 WL 1801525 (S.D. Ind. 2002).
On appeal, the Federal Circuit held that I had erred in construing one ambiguous
claim of one patent and on several defenses. The court remanded for further
proceedings on one method claim. I later ruled that the case should be assigned to
another judge based on an unusual blend of Seventh Circuit and Federal Circuit
rules. 2005 WL 1070681 (S.D. Ind. 2005). In another appeal, the Federal Circuit
reversed that decision and said T should continue to handle the remanded case.
144 Fed. Appx. 106 (Fed. Cir. 2005). I did so and eventually granted summary
Jjudgment for the defendants on the remaining claims. 483 F. Supp. 2d 734 (S.D.
Ind. 2007). The Federal Circuit affirmed that in part and reversed in part on
December 18, 2008, but that decision has been vacated for rehearing en banc.
(See above).

United States v. Allen, 383 F.3d 644 (7th Cir. 2004). The Seventh Circuit
reversed a conviction for felon-in-possession of firearm after a bench trial. The
Seventh Circuit held that the government had not proved beyond a reasonable
doubt that defendant David Allen was the same David Allen whose felony
conviction record was put into evidence.

0Old Town Neighborhood Ass’n v. Kauffman, 333 F.3d 732 (7th Cir. 2003).1
granted injunctive relief against a highway project through an historic
neighborhood. 2002 WL 31741477 (S.D. Ind. 2002). The Seventh Circuit held
that I should have issued a narrower injunction only against use of federal funds
to carry out the project.

Precision Industries, Inc. v. Qualitech Steel SBQ, LLC, 327 F.3d 537 (7% Cir.
2003). In a question of first impression at appellate level, the Seventh Circuit
reversed a decision regarding how best to reconcile two apparently conflicting
statutory provisions affecting a tenant's rights when the landlord goes into
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bankruptcy and the rented property is sold. My decision is available at 2001 WL
699881 (S.D. Ind. 2001).

Veach v. Sheeks, 316 F.3d 690 (7th Cir. 2003). The Seventh Circuit affirmed a
defense jury verdict in a Fair Debt Collection Practices Act case but reversed and
remanded my grant of judgment as a matter of law on one claim.

A Woman’s Choice-East Side Women’s Clinic v. Newman, 305 F.3d 634 (7th
Cir. 2002). The Seventh Circuit reversed my decision in an as-applied challenge
to an informed-consent abortion statute that effectively required a woman to make
two trips to an abortion clinic, one to be provided the information and a later trip
for the procedure. Ihad held unconstitutional the requirement that information be
provided to the woman in person at least 18 hours before the procedure. 132 F,
Supp. 2d 1150 (S.D. Ind. 2001). The Seventh Circuit reversed the permanent
injunction.

United States v. Cannon, 39 Fed. Appx. 342 (7th Cir. 2002). The Seventh Circuit
vacated and remanded a sentence in a tax fraud case because of an error in
calculating the defendant’s criminal history points.

New Hope Services, Inc. v. United States, 285 F.3d 568 (7th Cir. 2002). A
taxpayer prevailed at the administrative level in a tax dispute and then sued for
attorney fees from the government under the Equal Access to Justice Act, 28
U.S.C. § 2412. I denied relief for failure to exhaust administrative remedies.
Cause No. NA 96-C-116 (S.D. Ind. Aug. 18, 2000). The Seventh Circuit reversed,
finding that the taxpayer had adequately exhausted administrative remedies.

Higgs v. Carver, 286 F.3d 437 (7th Cir. 2002). I dismissed this many-faceted
prisoner civil rights case. 2000 WL 1902190 (S.D. Ind. 2000). The Seventh
Circuit reversed on two counts, finding the dismissal premature.

Midwestern Gas Transmission Co. v. McCarty, 270 F.3d 536 (7th Cir. 2001). The
state utility regulatory commission was considering a proposed "bypass”
arrangement in which a large industrial user of natural gas sought to bypass the
local gas utility and connect directly to an interstate pipeline. | abstained under
Younger v. Harris and denied the gas pipeline's request to enjoin the state
regulatory proceedings. 120 F. Supp. 2d 1155 (7th Cir. 2001). The Seventh
Circuit reversed and held that the Federal Energy Regulatory Commission had
exclusive jurisdiction over the question so that the state proceedings should have
been enjoined.

Advanced Cardiovascular Systems, Inc. v. Scimed Life Systems, Inc., 261 F.3d
1329 (Fed. Cir. 2001). I granted summary judgment for defendants in this patent
infringement action involving cardiac stents used to open blocked coronary
arteries. Cause No. IP 98-1108-C (S.D. Ind. June 28, 2000). The Federal Circuit
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affirmed in part and reversed in part, holding that I erred in construing some
claims in the patents.

American Amusement Machine Ass’n v. Kendrick, 244 F.3d 572 (7th Cir. 2001).
Indianapolis enacted an ordinance to require parental consent for children to have
access to arcade video games with extreme violence or explicit sexual content.
The video game industry challenged the ordinance as applied to violent games, [
upheld the ordinance and denied an injunction, reasoning that the city could
restrict children's access to extremely violent content much as it could restrict
their access to explicit sexual content that would be legal for adults to possess.
115 F. Supp. 2d 943 (S.D. Ind. 2000). The Seventh Circuit reversed and held that
the limits on children’s access to violent video games violated the First
Amendment.

United States v. Arambula, 238 F.3d 865 (7th Cir. 2001). The defendant in this
cocaine case had testified against a co-defendant (also before me). At sentencing,
I found that Arambula had lied in his testimony against the co-defendant to
protect others involved in the cocaine distribution, and I enhanced his sentence
under the Guidelines. The Seventh Circuit reversed and remanded for
resentencing, holding that the lies were not material. I re-sentenced the defendant
without that enhancement.

Del Vecchio v. Conseco, Inc., 230 F.3d 974 (7th Cir. 2000). I granted summary
judgment for a life insurance company on statute of limitations grounds in a case
claiming fraud in marketing whole life insurance policies. Cause No. IP 98-91-C
(5.D. Ind. Sept. 13, 1999). The Seventh Circuit held that the jurisdictional
amount-in-controversy requirement was not satisfied, so that I should have
dismissed the case instead for lack of jurisdiction.

Weiss v. Cooley, 230 F.3d 1027 (7th Cir. 2000). Prisoner sued jail officials for
civil rights violations after he was attacked by other inmates. I granted summary
Judgment for defendants. Cause No. IP 97-471-C (8.D. Ind. May 29, 1998). The
Seventh Circuit affirmed in part but reversed as to one defendant, finding a
genuine issue of fact as to whether that defendant recognized the risk to the
plaintiff

Zimmerman v. Tribble, 226 F.3d 568 (7th Cir. 2000). I dismissed a prisoner’s
complaint stating several civil rights claims. Cause No. IP 97-1778-C (S.D. Ind.
April 29, 1998) (copy not available). The Seventh Circuit affirmed in part but
reversed as to the prisoner’s claim that a library supervisor had retaliated against
him by denying library access after the prisoner complained about his limited
access.

Walker v. O’Brien, 216 F.3d 626 (7th Cir. 2000). In several consolidated cases

- challenging prison disciplinary decisions, a colleague and I denied habeas corpus
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relief and then denied certificates of appealability. I also held that the petitioner
was not entitled to proceed on appeal without payment of fees because he had
accumulated three “strikes” in the form of frivolous cases. See Finfrock v. Hanks,
Cause No. IP 97-861-C (S.D. Ind. Oct. 30, 1997) (denying certificate of
appealability). The Seventh Circuit decided to overrule prior circuit law and
remanded those determinations, finding that no certificate of appealability was
needed in such appeals.

Board of Trustees, Sheet Metal Workers” Nat’l Pension Fund v. Elite Erectors,
Inc., 212 F.3d 1031 (7th Cir. 2000). I held that this pension fund could not
exercise “long-arm” jurisdiction over the shareholder of the bankrupt employer
that defaulted on its pension contributions. 46 F. Supp. 2d 852 (S.D. Ind. 1999),
64 F. Supp. 2d 839 (S.D. Ind. 1999). The Seventh Circuit reversed and held that
such long-arm jurisdiction over an employer’s shareholder was permissible under
ERISA.

Mead Johnson & Co. v. Abbott Laboratories, 201 F.3d 883 (7th Cir. 2000), on
rehearing, 209 F.3d 1032 (7th Cir. 2000). I granted a preliminary injunction under
the Lanham Act against advertising for infant formulas that I found was
misleading. 41 F. Supp. 2d 879 (S.D. Ind. 1999). The Seventh Circuit reversed,
holding that the advertising was not misleading and that I erred by setting too low
an injunction bond.

Smith v. U.S. District Court Officers, 203 F.3d 440 (7th Cir. 2000), Plaintiff
sought a writ of mandamus to obtain copies of audio tapes of all proceedings in
his earlier federal criminal case. I dismissed the petition. Cause No. IP-97-1924-C
(S.D. Ind. Feb. 4, 1998). The Seventh Circuit decided a question of first
impression and vacated, holding that the petitioner had a right of access to at least
some of the tapes,

Velasquez v. Frapwell, 165 F.3d 593 (7th Cir. 1999). Indiana University fired an
attorney who alleged discrimination on several grounds, including his National
Guard service. I dismissed his claim under the Uniformed Services Employment
and Reemployment Rights Act based on the Eleventh Amendment. 994 F. Supp.
993 (S.D. Ind. 1998). The Seventh Circuit affirmed. 160 F.3d 389 (7th Cir. 1998).
The court then learned that one day before its affirmance, Congress had enacted
new legislation to apply to pending cases, directing them to state courts. The
Seventh Circuit therefore vacated the portions of its and my decisions regarding
the USERRA claim.

Schleibaum v. Kmart Corp., 153 F.3d 496 (7th Cir. 1998). In this ERISA case, I
found a violation of the employee’s procedural rights but found that the plaintiffs
were not entitled to any substantial recovery. Cause No. IP 95-284-C (S.D. Ind.
Feb. 12, 1997). The Seventh Circuit affirmed as to the violation but remanded for
creation of an equitable remedy.
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K.R. v. Anderson Community School Corp., 125 F.3d 1017 (7th Cir. 1997). K.R.
was a young child with special needs. Her parents chose to enroll her in a Catholic
school. Federal regulations required public school districts to provide assistance
to children enrolled in private schools that was “comparable” to the help they
would receive in public school. T held that the regulations required an assistant for
the child, which public schools would have provided if she had attended public
school. 887 F. Supp. 1217 (S.D. Ind. 1995). The Seventh Circuit reversed, 81 F.3d
673 (7th Cir. 1996), while other circuits followed the approach I had taken. The
Supreme Court granted certiorari and remanded this case and others for
reconsideration in light of 1997 statutory amendments. 521 U.S. 1114 (1997). On
remand, the Seventh Circuit again held that the student was not entitled to
assistance, and the Supreme Court denied a second petition for certiorari.

United States v. Talbott, 78 F.3d 1183 (7th Cir. 1996). Defendant was convicted
of being a felon in possession of a firearm on one occasion and ammunition on
another occasion, and I sentenced him as an armed career criminal under the
Guidelines. The Seventh Circuit held that I bad erred by imposing the burden on
the defendant to prove his defense of necessity. (The Supreme Court later
overruled the Seventh Circuit's opinion in Talbott on this point. Dixon v. United
States, 548 U.S. 1 (2006).) The Seventh Circuit also held that Talbott should be
sentenced at one offense level lower under the Guidelines because his crime was
not in connection with a crime of violence, I imposed a lower sentence on
remand, and the Seventh Circuit affirmed, 107 F.3d 874 (7th Cir. 1997).

Gregory-Bey v. Hanks, 91 F.3d 146, 1996 WL 394011 (7th Cir. 1996). 1
dismissed a habeas corpus petition in this robbery-murder for failure to exhaust
state remedies, which had been long delayed. Cause No. IP 94-903 (S.D. Ind.
April 7, 1995). The Court of Appeals reversed, holding that the state courts’ delay
meant that no further exhaustion was required. On remand, after further discovery
and evidentiary hearings, I denied relief on the merits, 2000 WL 1909642 (S.D.
Ind. 2000}, and the Seventh Circuit affirmed, 332 F.3d 1036 (7th Cir. 2003).

Grossbaum v. Indianapolis-Marion County Building Authority, 63 F.3d 581 (7th
Cir. 1995). Plaintiffs sought to erect a large menorah in the lobby of the City-
County Building. Their request was denied, and they sought an injunction. I
denied relief, reasoning that the local government had not opened up the lobby as
2 public forum and that the government had imposed neutral and permissible
restrictions on the subject matter of private displays in the lobby. The Seventh
Circuit reversed, holding that the government’s restrictions amounted to
“viewpoint” discrimination barred by the First Amendment. The government
responded by prohibiting all private displays in the public lobby. When the
plaintiffs sued again, I held that the new restrictions did not violate the First
Amendment, 909 F. Supp. 1187 (S.D. Ind. 1995), and the Seventh Circuit later
affirmed that ruling. 100 F.3d 1287 (7th Cir. 1996).
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g. Provide a description of the number and percentage of your decisions in which
you issued an unpublished opinion and the manner in which those unpublished
opinions are filed and/or stored.

Before April 2000, a substantial majority of the written decisions I issued were
not published gven in electronic form. They were distributed to the parties and
placed in the case file. I designated approximately ten to fifieen percent of those
decisions for publication on Westlaw and Lexis, and designated a smaller
percentage for publication in the bound Federal Supplement volumes. (Some
decisions have also been published by those businesses upon request by parties or
counsel rather than by me.) The unpublished decisions are available from the case
files. I have paper copies of most that were drafted by my law clerks and me. (I do
not have copies of most decisions first drafted by the court’s pro se law clerks for
my review and revision. Those would need to be retrieved from case files in
storage.) The paper copies from those years fill approximately four standard file
drawers,

In April 2000, the Southern District of Indiana introduced a system that allowed
judges to designate unpublished decisions so that they would be made accessible
electronically on the court’s Internet website. The database is still maintained.
The opinions are maintained in a searchable database, accessible at:
http://www.insd.uscourts.gov/Search/opinions_search.htm. These opinions are
stored on the court’s Internet server, housed at the Indianapolis Courthouse. 1
designated a total of 446 decisions on this database, including decisions from as
early as December 1994 and as late as April 24, 2005. Many of these opinions are
also available through Westlaw or Lexis.

On April 24, 2005, in response to the E-Government Act, the court’s Case
Management/Electronic Case Filing (CM/ECF) was upgraded to permit judges to
designate opinions as “wriften opinions,” defined as “any document issued by a
judge . . .that sets forth a reasoned explanation for a court’s decision.” Since April
24, 2005, 1 have designated nearly 850 documents as “written opinions” that were
not specifically designated “for publication.” These opinions are stored on the
court’s CM/ECF server in Indianapolis, and the information should also be
available on a server maintained by the Administrative Office of the U.S. Courts.
Many of these opinions are also available through West