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THE MATTHEW SHEPARD HATE CRIMES
PREVENTION ACT OF 2009

THURSDAY, JUNE 25, 2009

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC

The Committee met, pursuant to notice, at 10:10 a.m., Room
SD-226, Dirksen Senate Office Building, Hon. Patrick J. Leahy,
Chairman of the Committee, presiding.

Present: Senators Feinstein, Schumer, Durbin, Cardin, Klo-
buchar, Kaufman, Sessions, Hatch, and Coburn.

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S.
SENATOR FROM THE STATE OF VERMONT

Chairman LEAHY. Good morning. Today the Senate Judiciary
Committee is going to address the serious and growing problems of
hate crimes. I think the recent events we’ve seen in this country
show that these vicious crimes are a continuing problem. The Sen-
ate has before it bipartisan legislation that would help law enforce-
ment respond to this problem. The legislation has been stalled far
too long and it’s time to act.

The Matthew Shepard Hate Crimes Prevention Act has been
pending in the Senate for more than a decade. We've held previous
hearings on this bill, the House has held many hearings on it. Both
the House and the Senate have voted for this bill, over and over
again.

But when Senator Sessions requested a hearing on this legisla-
tion at last week’s oversight hearing, I wanted to accommodate his
request. The Attorney General, who just had been here and nor-
mally would not have been back for a number of months, agreed
to return to the Committee. Attorney General Holder, I thank you
for doing that. That, I appreciate very much.

Now, we know, 2 weeks ago, just blocks away from this hearing
room, a man entered the National Holocaust Memorial Museum
and he shot and killed Stephen Johns, a security guard. It was a
cowardly action by a white supremacist, that resulted in the death
of a 39-year-old husband and father of an 11-year-old son. This
tragic murder is just the latest in an alarming string of hate
crimes.

Now, no doubt the courageous actions of Officer Johns and his
fellow guards saved dozens of lives. And I regret that as a private
security guard protecting a Federal facility, he was without a bul-
let-proof vest, because from what I've read about this case it would
have saved his life.

o))
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The facts set out in several recent reports show hate crimes and
hate groups are growing nationwide. The Leadership Conference
for Civil Rights just released a report on hate crimes that found
that the number of hate crimes reported has consistently ranged
around 7,500 or more annually. That’s one for every hour of the
day, 24 hours a day.

A recent report from the Southern Poverty Law Center found
that hate groups have increased by 50 percent since 2000, from 602
hate groups in 2000 to 926 in 2008. Last Saturday, 2,000 mourners
filled the Ebenezer AME Church and they heard Reverend John
McCoy say, “The hope of the Holocaust Museum was that the world
would never again allow such crimes against humanity, yet Officer
Johns is another victim.”

As mourners of many faiths and backgrounds listened, Reverend
Grainger Browning said, “The same hate that created slavery was
the same hate that caused the Holocaust.” I looked at the stray
bullet holes that covered the door of the National Holocaust Mu-
seum, a jarring reminder. From the horrific slayings of Matthew
Shepard and James Byrd during the 1990’s, to the recent tragic
murder of Luis Ramirez last year, its been clear that we have to
do more to protect Americans from these crimes and I commend
Senator Kennedy for his leadership in this effort over the years.

I'm proud to be a co-sponsor of the Matthew Shepard Hate
Crimes Prevention Act of 2009. It’s bipartisan. It allows for Federal
prosecutors to move in, and it focuses the attention and resources
of the Federal Government. We have worked closely with the Jus-
tice Department to ensure that we’re advancing a bill that’s fair
and constitutional and effective in cracking down on brutal acts of
hate-based violence.

The bill would strengthen Federal jurisdiction over hate crimes
and support, but I'd add—this is very important to so many of us—
not to substitute for State and local law enforcement, but strength-
en State and local law enforcement. Receive strong support from
State and local law enforcement organizations across the country.
The legislation would combat acts of violence motivated by hatred
and bigotry, but does not target pure speech, however offensive or
disagreeable. It certainly does not target religious speech. We were
very careful in crafting it. We wanted to respect constitutional lim-
its, and also, in a country like ours, the differences of opinion. So
I'm glad the Attorney General is here, and I thank him for rear-
ranging his schedule to be here.

But I also see in the audience, and I welcome, Janet Langhart
Cohen, a dear friend of both my wife and me. She’s the wife of a
former Secretary of Defense, a former Senator, a former member
of this Committee, and I served with them in those capacities, Wil-
liam Cohen.

I mention this because her husband was at the Holocaust Mu-
seum at the time of the shooting. He knew Stephen Johns, the se-
curity guard who was killed. So, I look forward to hearing from
her, Michael Lieberman of the Anti-Defamation League, and Dr.
Mark Achtemeier, and other witnesses today.

I'm going to put my whole statement in the record. I know that
we have health care and everything else going on, so it’s a busy
time.
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[The prepared statement of Chairman Leahy appears as a sub-
mission for the record.]

Chairman LEAHY. Senator Sessions, we tried to accommodate
you by having this hearing, and here we are.

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator SESSIONS. Thank you, Chairman Leahy. I look forward
to the hearing. I am sorry that a number of our members will not
be able to be here today because of the health care matter that’s
moving on and is of huge importance. I know Senator Hatch is
going to have to leave, and Senator Kyl, likewise, is a leader in
that, as is Senator Grassley, of course, and Cornyn. And Dr.
Coburn is not a member of the committee, but is deeply involved
indit. So I'm sorry that we probably won’t have more people here
today.

Let me just say that I believe deeply in the Federal legal system,
that we need to get it right. I've had 15 years of practice in that
system. The kind of crime we had at the Holocaust Museum is just
heartbreaking and unacceptable and needs to be prosecuted to the
absolute fullest extent of the law, as any of these kind of vicious
crimes need to be prosecuted, and I believe they will.

I would note that a security guard at some other location who’s
murdered in the course of trying to do that duty and help others
probably would not be caught and covered by this, probably would
not get the benefit of additional Federal prosecution. Perhaps, I
think, this legislation would appear to cover the Holocaust Museum
case, and I would certainly admit that and concede that.

Let me just say the way I analyze it. The original Civil Rights
Act that protected people in the carrying out of their civil rights
duties and protected them from attack because of their race was
based on a demonstrated need. There was, indeed, I am sad to say,
a situation in significant parts of our country where African-Ameri-
cans were not protected.

It was easy to demonstrate that there was a double standard of
justice and they were not being protected, and often murders or at-
tacks occurred and insufficient prosecutions occurred. Sometimes
no prosecution. So there was a justification for that, and that law
was passed. I have charged it as a U.S. Attorney, and I believe it
was helpful in certain cases.

I would just say, therefore, that when we now carve out a dif-
ferent class of people that may also deserve that kind of protection,
we need, and owe it to the American people and to our legal sys-
tem, to explain why these cases are such, that theyre not being
adequately prosecuted by State courts, why they’re not being ade-
quately prosecuted throughout the system, and why we need to
have the Federal Government take over prosecutions that they
have not taken over before.

A lot of people don’t know that a murder that occurs when some-
one picks up a rock and murders somebody with it within some
State border, that is not a Federal crime and probably cannot be
made a Federal crime. Maybe it can be; probably not, because
there’s not a nexus to interstate commerce or those kind of things.
Murders occur all over America every day. Robberies, assaults,
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rapes, burglaries occur every day, and those are handled by our
State and local jurisdictions. Probably 90-plus percent of criminal
prosecutions in America are done by our States and local govern-
ments. They do a pretty good job.

In fact, all of us who have been involved in prosecutions know
that police and prosecutors and State governments are far more ef-
fective today than in the past. They are better trained, many of
them have college degrees, the police officers do, and they have ac-
cess to more technology and equipment. There’s more sharing of ex-
pertise among agencies, and theyre doing a much better job. I
think the FBI statistics would show that hate crimes have declined
over the last 10 years.

So one of the things that’s important is to know, do we have a
problem of significant numbers of cases—even less than significant,
a noticeable number of cases—not being prosecuted in State and
local governments relating to these kinds of issues that we’re call-
ing hate crimes? Senator Hatch has for years proposed a study to
examine just that, and for years we never got it done. I think that
would be a preliminary step in this process.

Also, people are concerned about how we are picking and choos-
ing the people who receive the extra protection. Are we doing that
wisely on a principled basis, one that can be defended?

So, Mr. Attorney General, we're glad you're here. It is an impor-
tant hearing. We want to do this right. I would say, again, I believe
people who commit these horrible crimes need to have the stiffest
punishment imposed, and certainly support that and look forward
to discussing these issues this morning.

Chairman LEAHY. Thank you.

Mr. Attorney General, the floor is yours.

STATEMENT OF HON. ERIC H. HOLDER, JR., ATTORNEY
GENERAL, U.S. DEPARTMENT OF JUSTICE, WASHINGTON, DC

Attorney General HOLDER. Thank you, Mr. Chairman. Chairman
Leahy, Ranking Member Sessions, and members of the committee,
thank you for the opportunity to appear before you today to discuss
The Matthew Shepard Hate Crimes Prevention Act of 2009. This
administration strongly supports this vital legislation, which will
help protect all Americans from the scourge of the most heinous,
bias-motivated violence.

Nearly 11 years ago—11 years ago—on dJuly 8, 1998, I testified
before this Committee as Deputy Attorney General to urge passage
of an almost identical bill—11 years ago. While it is unfortunate
that 11 years have come and gone without this bill becoming law,
I am confident that we can now make the important protections
that it offers a reality. Indeed, one of my highest personal priorities
upon returning to the Justice Department is to do everything that
I can to help ensure that this critical legislation finally becomes
law.

As the recent tragedy at the Holocaust Museum demonstrates,
our Nation continues to suffer from horrific acts of violence in-
flicted by individuals consumed with bigotry and prejudice. Today,
just as when I first testified on this issue 1in 1998, bias-motivated
acts of violence divide our communities, intimidate our most vul-
nerable citizens, and damage our collective spirit.
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The FBI reported 7,624 hate crime incidents in 2007, which is
the most current year for which the FBI has complete hate crime
data. Recent numbers also suggest that hate crimes against certain
groups are on the rise, such as individuals of Hispanic national ori-
gin. Between 1998 and 2007, more than 77,000 hate crime inci-
dents were reported by the FBI. That is nearly one hate crime for
every hour of every day over the span of a decade!

President Obama strongly supports this bill. As you know, he co-
sponsored similar legislation when he was in the Senate. On April
28th of this year, the President said, as he urged, “Members of
both sides of the aisle act on this important civil rights issue by
passing this legislation to protect all of our citizens from violent
acts of intolerance.”

The President and I seek swift passage of this legislation because
hate crimes victimize not only individuals, but entire communities.
Perpetrators of hate crimes seek to deny the humanity that we all
share, regardless of the color of our skin, the god to whom we pray,
or the person who we choose to love.

The time is now to provide our Federal, State, local, and tribal
law enforcement officers with the tools that they need to effectively
prosecute and deter these heinous crimes. The time is now to pro-
vide justice to victims of bias-motivated violence and to redouble
our efforts to protect our communities from violence based on big-
otry and prejudice.

For these reasons, I strongly urge passage of The Matthew
Shepard Hate Crimes Prevention Act of 2009. I'm pleased to sub-
mit the full text of my prepared remarks for the record and I look
forward to answering any of your questions. Thank you.

[The prepared statement of Attorney General Holder appears as
a submission for the record.]

Chairman LEAHY. Thank you very much, Attorney General. We
did pass the Federal hate crime legislation in 1968 in the wake of
the assassination of civil rights icon Martin Luther King. That was
6 years before I came to the Senate. But when we see the shooting
at the Holocaust Museum, the beating death of a Latino man in
Shenandoah, Pennsylvania, the gang rape of a woman in San Fran-
cisco because of her sexual orientation last December, these are
very, very serious things. I appreciate what you said about your
tes{climony as Deputy Attorney General. I remember that very, very
well.

Now, I remember you were asked at the time, but how do you
respond? These are really basically local crimes. I mean, every
State has laws against murder, every State has laws against as-
sault. Why can’t we just say, OK, let the States worry about it?

Attorney General HOLDER. Well, in some ways I don’t disagree
with that statement, in the sense that what we’re looking for here
is Federal jurisdiction that would come into play if there was a
demonstrated need, if the States did not have the capacity, did not
have the willingness, the desire to prosecute these kinds of cases.

In terms of the legislative expansion that we’re looking for here,
we’re looking to have the Federal Government have tools to back-
stop the efforts that would be done by our State and local partners.
There’s no question that with regard to the vast majority of these
crimes they would be handled by the State, but for those cases that
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pose particular problems or expose an inability or unwillingness for
the States to prosecute them, we think that there is the dem-
onstrated need for the Federal Government to become involved.

Chairman LEAHY. Is there any violation of the double jeopardy
clause of the Constitution in this legislation?

Attorney General HOLDER. No. We have looked at this. We've
had the very bright people in the Justice Department’s Office of
Legal Counsel and other places, and we do not think that there is
any problem in that regard.

Chairman LEAHY. I look at a couple of different issues: one is as
a former State prosecutor, and also as the son of a printing family,
owned a printing business. Could this be in any way used to in-
fringe on people’s First Amendment rights, either their First
Amendment rights of speech or their First Amendment rights of re-
ligion?

Attorney General HOLDER. No. This is a bill that is designed to
prosecute and hold people accountable for conduct, not for speech.
This does not in any way infringe upon a person’s right to say
things that I would vehemently disagree with, even about the pro-
tected categories of people that we want to expand the bill to cover.
This ﬁs all about preventing violence and not about inhibiting
speech.

Chairman LEAHY. This bill adds crimes against people because of
their gender, their disability, or sexual orientation, or gender iden-
tity. Is that an important issue today?

Attorney General HOLDER. I think it absolutely is. If one looks
at the hate crimes statistics over the last decade, you will see that
the third largest component of hate crimes involves sexual orienta-
tion. About 12,000 of those crimes over the last decade, 16 percent
of all of the hate crimes that have been reported, deal with sexual
orientation motivated. Then if you look at the other categories, gen-
der, disability, gender identity, we believe that Federal law should
cover those categories of hate-related crime.

Chairman LEAHY. Again, going back to the State law enforce-
ment, because that will be an issue, in the hate crimes legislation
we have now there is a certification procedure so you’re not just
coming in and telling a State to get out of the way. We have put
similar, some would say more exacting, certification in this bill.
Has that certification procedure worked well in the past on hate
crimes?

Attorney General HOLDER. Yes, I think it has. I think that the
legislation, wisely, has a certification provision in it. It assures that
before the Federal Government would become involved in any hate
crime prosecution, there would have to be sign-off at the highest
levels of the Justice Department, either by the Attorney General or
by the Attorney General’s designee, which I think is appropriate.

Chairman LEAHY. I know in the House, our bill allows for pros-
ecutions for you or your designee—and you said it would be the
Deputy—in terms of, prosecution by the United States is in the
public interest is necessary to secure substantial justice. The House
bill has as a criteria where a State doesn’t object or doesn’t intend
to exercise jurisdiction. Which version is better?

Attorney General HOLDER. We prefer the Senate provision. One
of the things that we are concerned about is the possibility—at
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least the possibility—that a State and local jurisdiction would be
unwilling to pursue one of these matters and to put the Federal
Government’s ability to become involved in this in the hands of a
jurisdiction that perhaps would not want to become involved or
would not want the Federal Government to become involved, we
think is inappropriate. We think there’s a balance that is struck
here by ensuring that the highest levels of the Justice Department
make the determination that the Federal Government should be in-
volved.

Chairman LEAHY. Thank you.

Senator Sessions.

Senator SESSIONS. Thank you, Mr. Chairman. I know Senator
Hatch has to leave, and I would yield to him at this time.

Senator HATCH. Well, thank you for your courtesy, Senator Ses-
sions. I appreciate it.

Mr. Attorney General, in the many years that I've been involved
in this debate I've asked proponents of Federal hate crimes legisla-
tion for evidence that crimes motivated by prejudice and bias are
not being punished at the State level, and you've been very hedging
here too, because you know most all of them are. Certainly there
are individual stories wherein a perpetrator received a sentence
that may have been deemed too lenient, and there are, I'm sure,
many accounts of crimes being punished as something other than
a “hate crime”.

Now, you cited a few of these cases in your written testimony,
but I've seen little evidence that there is a trend among State law
enforcement officials to ignore violent crimes motivated by preju-
dice, or that State court judges are more likely to give too lenient
sentences in those cases than they are in others involving crimes.

Now, do you have any evidence that this is the case, that there
is a trend that, specifically with regard to bias-motivated crimes,
justice is not being served in this country?

Attorney General HOLDER. I'm not sure that I would say that I
see a trend. I think that State and local prosecutors are partners
and do a good job. But I also know, as I noted in my prepared re-
marks, that there are instances where there is the need for the
Federal Government to come in where a State or local locality, for
whatever reason, has decided not to pursue a case where I think
it is clearly appropriate or does not have the ability to do that. One
of the things that I think we should focus on here is that this
would allow——

Senator HATCH. I don’t mean to interrupt you, but I have to on
that. Do you know of any instances where that’s the case?

Attorney General HOLDER. Well, I have some in my prepared re-
marks.

Senator HATCH. OK.

Attorney General HOLDER. I think about the case, I think it was
in California, involving threats that were made before an assault
actually occurred and that matter was not pursued. I believe it in-
volved people of South Asian origin. There are other provisions or
other incidents, as I said, that I referenced in my:

Senator HATCH. Will you submit those to us so we can—I mean,
we need to look at that.

Chairman LEAHY. They have been made part of the record.
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Senator HATCH. Are they? Okay. Well, I'd like to see as many
cases as you can come up with that would help us to understand
that this is a major problem, because I haven’t seen it as one.

Attorney General HOLDER. Well, one of the things I would say,
is the bill also allows us, because it does away with those six pro-
tected activities, it gives the Federal Government a greater ability
to help our State and local partners where perhaps they want to
prosecute a case like this, but don’t have the technical expertise,
the technological capability of building such a case. This would
allow the Federal Government to partner with our State and local
counterparts.

Senator HATCH. All right. Well, ’'m curious about your interpre-
tation of some of the language in this bill. As you know, it would
create two new Federal offenses. To paraphrase the bill, both of
these provisions would punish those who cause bodily harm to a
person “because of” the status, race, religion, sexual orientation, et
cetera of “any person”.

Now, this, I believe, poses two problems. First, instead of requir-
ing that a defendant actually be motivated by animus or prejudice,
the bill only requires that they be motivated by the status or group
membership of a person. Now, this would appear to make all rapes,
because they are motivated by a person’s gender, punishable as
hate crimes. Now, they’re heinous crimes, no question about that.
But even worse, robberies resulting in bodily injury could be classi-
fied as hate crimes if the victim was chosen because of his or her
gender or disability.

Now, you said in your statement that Justice Department policy
would prevent such prosecutions from taking place. But is there
anything in this legislation that would prevent such prosecutions
down the line? Also, the bill doesn’t limit the applicability of crimes
motivated by the identity or group membership of the victim. A de-
fendant, therefore, could be punished if he was motivated by his
own membership in a protected group, the victim’s membership, or
even that of an unrelated third party.

Now, with this legislative language, couldn’t the bill conceivably
be construed to cover almost any violent crime?

Attorney General HOLDER. No, I don’t think so. If one looks at
the bill, there are specific protected categories that have to be prov-
en to be the motivating factor behind the violent act that the per-
son engaged in. The mere membership of a defendant in a par-
ticular group would not be sufficient to trigger the jurisdiction of
this statute. The focus really is on, what was the motivation of the
defendant in perpetrating the violent act? I do not think that the
statute, as drawn and as intended to be enforced, is overly broad,
as I think you’re suggesting.

Senator HATCH. My time is up. Thank you, Mr. Chairman.

Chairman LEAHY. Thank you very much, Senator Hatch.

Senator Feinstein.

Senator FEINSTEIN. Thank you very much, Mr. Chairman.

As the Attorney General was testifying, I was thinking back to
the 1039 Congress, where I introduced The Hate Crimes Enhance-
ment Act, and have tried to get the race, creed, color extended to
gender, sexual orientation, disability, and we have always failed.
So, this is really the opportunity to do this in this bill.
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Second, I think this bill presents the caution to States, to coun-
ties, to look deeply to see if a crime of violence, in fact, is motivated
by hate, not dismiss it. I think in our culture, and in my State in
particular where minorities are becoming majorities of population
in some areas—an Asian couple on a beach at Tahoe gets beaten
up. Why? Look deeply into that. This law only applies to a felony
and a crime of violence.

The backstop of the law is that the Federal Attorney General, if
the State refuses to prosecute, can also look into the case and make
a decision, well, this case, in fact, does deserve prosecution. The
State has not done it, therefore the Federal Government will.
These crimes happen. You know, the lesbian couple in a bar. They
leave. One woman is tracked. She is raped. I've heard people say,
oh, well, she deserved it. This would give the Federal Government
the opportunity to look into that crime to see if it’s motivated by
hate.

There’s one other point I want to make. Hate crimes are really
the worst. They are scarring forever on the individual, they are
brutal when they happen—the Matthew Shepard case is obviously
a case in point—and they should have Federal oversight.

So if there is a country or if there is a State that refuses to pros-
ecute, that ignores the element of hate in the commission of a fel-
ony, the Federal Government can stand up and say, we’re going to
prosecute. I think the time is long past for this. I really sincerely
believe it’s going to be helpful in diminishing these crimes. I come
from a State where the immigration debate, some of it, has been
a part of hate. People have been beaten up because they happened
to be Hispanic, they happened to be standing on a street corner
where somebody doesn’t want them.

If the State ignores this, the Attorney General can look at it and
say, we have decided to prosecute this case. So I have no questions,
other than, I really believe 10 years is too long to wait for it. I real-
ly believe in 10 years these hate crimes are increasing, and I really
believe that backstopping States with the ability of the Attorney
General to take action is important. So, I'm very happy to be here
this morning. Thank you, Mr. Chairman.

Chairman LEAHY. Senator Sessions.

Senator SESSIONS. Thank you, Mr. Chairman.

Mr. Attorney General, I think you are incorrect in referring to
Senator Hatch’s question about the need to prove animus or ill will.
The statute, on page 10, says if you receive an injury to any person
“because of the actual or perceived race, color, religion, or national
origin of any person”, and the same language is in the next provi-
sion—and I would note that the United States Commission on Civil
Rights, which six of the eight members have written this body and
this Senate Committee and the President to oppose this legislation,
say that the legislation does not “require that the defendant be in-
spired by hatred or ill will in order to convict.” It is sufficient if
he acts “because of” someone’s actual or perceived race, color, reli-
gion, national origin, gender, or sexual orientation.

They note that a robber might well steal only from women. Rap-
ists seldom are indifferent to the gender of their victims. They note
that the objective meaning of the language and considerable legal
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scholarship would certainly include those kinds of offenses as being
covered by the Act.

How do you respond to that?

Attorney General HOLDER. Well, I disagree with the interpreta-
tion.

Senator SESSIONS. Well, where in here does it say it has to have
ill will and animus in the statute?

Attorney General HOLDER. Well, it talks about—it says, “because
of”. It seems to me that that is what defines the motivation of the
person, the person who is the potential defendant, or is the defend-
ant, has to have acted because of the victim’s identity or inclusion
in one of the protected groups. It does not simply say that—I don’t
read it nearly as broadly as you indicated. It seems to me that
there has to be proof that the motivating factor was that the vic-
tim’s inclusion in, and then the person’s motivation for, getting at
a person in one of those groups.

Senator SESSIONS. I would just say that Senator Hatch doesn’t
agree, and neither does the Civil Rights Commission of the United
States, who opposes this legislation, stating, in effect, these are
double prosecutions, are not technically violations of the double
jeopardy clause. I think that’s correct. I think you could technically
argue that we have two separate sovereigns. But it is a violation
of the double jeopardy spirit of the Constitution. And we can take
this step, perhaps, lawfully, but should we, is the question.

Let me ask

Attorney General HOLDER. One thing I would point out, Senator,
is that the section “because of the actual or perceived race, religion,
color, or national origin of any person” is the same as the current
hate crimes law, 18 USC 245. So I don’t see that. Although we ex-
pand the number of groups, we’re not in any way changing what
I think is the actionable language, and that’s why I don’t think
that the concern about this being overly broad is necessarily justi-
fied.

fSﬁnator SESSIONS. I think it is overly broad. I'm pretty confident
of that.

Let’s take a situation. I don’t know how else to think this thing
through. A man speaks forcefully for gay rights at a town hall
meeting, an argument ensues, and then he’s attacked by an indi-
vidual. They get in a fight and one assaults him and says hateful
words to him when he does that. Would that be a hate crime?

Attorney General HOLDER. It would depend on—you know, the
facts are the things that will define——

Senator SESSIONS. I mean, on the surface of it, that would meet
the standard. Would it or would it not?

Attorney General HOLDER. Well, it would depend on what was
the motivation of the defendant? Did the defendant hit the other
person because they were just involved in a dispute, an argument,
and the person just happened to—the defendant just happened to
go off, or did the defendant strike the person because of his

Senator SESSIONS. His gender?

Attorney General HOLDER.—sexual orientation.

Senator SESSIONS. So it wouldn’t be the words, but it would be
the actual sexual orientation, or gender, or race of the person that
would make the decision?
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Attorney General HOLDER. Well, you have to look at the totality
of the circumstances in trying to decide, what was the motivation
of the person who actually committed the crime? Was it a person
who was just mad, and as we sometimes get mad, and therefore hit
the person? Or was the person

Senator SESSIONS. Well, he used racial slurs, say, hypothetically,
before he attacked.

Attorney General HOLDER. Well, that would be an indication that
there is the possibility that this——

Senator SESSIONS. All right. What about a minister who goes to
the town hall meeting and quotes the Koran and Scripture and
says homosexual activities are immoral, and he’s attacked by a gay
activist?

Attorney General HOLDER. Well, the statute would not nec-
essarily cover that. On the other hand, I think that the concern
that has been expressed has actually been the one that has been
reversed, where——

Senator SESSIONS. So is that a reason for someone to think that
this is odd? Does that strike you as odd, that one might be a crime
and another one, not?

Attorney General HOLDER. No. The question—you’re focusing on
speech there, and the question really is not

Senator SESSIONS. Well, I'm talking about assaults.

Attorney General HOLDER. Well, but you’re talking about—if, in
fact, the person—we’re talking about crimes that have an historic
basis, groups who have been targeted for violence as a result of the
color of their skin, their sexual orientation. That is what this stat-
ute is designed to cover. The fact that somebody might strike some-
body as a result of speech—again, somebody gets into an argument,
and we don’t have the indication that the attack was motivated by
a person’s desire to strike at somebody who was in one of these
protected groups, that would not be covered by the statute.

Senator SESSIONS. Well, I think that’s part of the problem. The
elderly are not a protected group, security guards are not a pro-
tected group, soldiers are apparently not a protected group; some
are protected groups and get special protection under this law.

Attorney General HOLDER. But one has to look at the history, the
unfortunate history, of our Nation. There are groups who have
been singled out, who have been the objects of violence simply be-
cause of their sexual orientation, the color of their skin, their eth-
nicity. We have to face and confront that reality: that which his-
torically has been a problem for the Nation continues to be a prob-
lem for this Nation. In the absence of action by the Federal Gov-
ernment over the last 11 years, I think, turns our back on a reality
that I think it is now time for us to confront.

Chairman LEAHY. Thank you. Senator Sessions had mentioned
some members of the U.S. Commission on Civil Rights oppose, oth-
ers support it. I would note that we have 300 civil rights profes-
sionals, civic, educational, and religious groups that endorse this;
26 State Attorneys General, former U.S. Attorney General Dick
Thornburg, virtually every major national law enforcement organi-
zation, including the Federal Law Enforcement Officers Associa-
tion, the Hispanic American Police Command Officers Association,
the Hispanic National Law Enforcement Association, the Inter-
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national Association of Chiefs of Police, the International Brother-
hood of Police Officers, the Major Cities Chiefs Association, the Na-
tional Asian Peace Officers Association, National Black Police Asso-
ciation, the National Center for Women and Policing, the National
Coalition of Public Safety Officers, and the National District Attor-
neys Association. I'm particularly pleased to see that, having been
vice president of that association. The National Latino Police Offi-
cers Association, the National Organization of Black Law Enforce-
ment Executives, the Police Executive Research Forum, Police
Foundation, 44 women’s organizations, 64 disability rights organi-
zations, and 47 religious faith organizations. We have in the audi-
ence representatives of the African-American Ministers in Action,
the International Association of Chiefs of Police, the National Dis-
trict Attorneys Association, the National Center for Transgender
Equality, Third Way, members of the U.S. Commission on Civil
Rights, and the Human Rights Commission. I'll put their letters
and statements in the record. I just wanted to note that there are
a number who

[The letters and statements appear as a submission for the
record.]

Senator SESSIONS. Mr. Chairman, I would offer this one, too,
from the U.S. Commission on Civil rights.

Chairman LEAHY. Of course.

Senator SESSIONS. The first letter of which says, “We urge you
to vote against the proposed Matthew Shepard Hate Crimes Pre-
vention Act. We believe the Act will do little good and a great deal
of harm.” Six of the eight members signed it, including Gerald Rey-
nolds, the chairman, Abigail Thernstrom, the vice chair.

[The letters appear as a submission for the record.]

Chairman LEAHY. Thank you. I will also put in the record an-
other letter from the U.S. Commission on Civil Rights from those
members who do support it.

Senator Durbin.

Senator DURBIN. Thank you very much, Mr. Chairman.

Attorney General Holder, it is a legitimate inquiry by this Com-
mittee as to whether or not we should expand Federal crimes,
whether there are adequate criminal statutes at the State and local
level. I think we should ask that question, and you have addressed
it from your point of view. When I considered this debate, I looked
back in history to another debate on anti-lynching legislation.

Many of the same arguments—in fact, many of the same words—
were being used in 1922 to argue against a Federal anti-lynching
law, that of course was focused on the issue of race. This expands
the concept beyond race to other elements, but it’s a legitimate in-
quiry. I happen to come down on the side that Federal involvement
in this is warranted, but I want to address two specific issues, if
I can, in a very brief period of time.

The overwhelming correspondence I'm receiving in opposition to
the hate crimes legislation comes from the religious community,
primarily from Christian churches who believe that this would be
an infringement on religious speech. Their argument goes along
these lines: if a minister stands before his congregation and says
that he believes that the Bible makes it clear that homosexuality
is a sinful way of life, and he preaches that to his congregation and
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urges them to not only tell their family, but to tell everyone what
he believes is the revealed Word of God through the Bible, that ho-
mosexuality should be condemned and is in fact unacceptable, and
then someone in that minister’s congregation acts on that sermon,
that motivation, either in speech or in conduct, then the minister
could be held responsible as well under this statute.

So I'd like to ask you to be as explicit as you could be in that
particular instance, where religious speech condemns homosex-
uality, urging all of the congregants to join him in that belief and
to say, even to those homosexuals that they meet, that they are
sinning in their lifestyle, could you be as explicit as you could
about whether this statute would inhibit that kind of religious
speech or hold that religious minister liable for conduct?

Attorney General HOLDER. Under the facts as you've laid them
out, Senator Durbin, that minister would not be liable under the
provisions of this bill. This bill seeks to protect people from conduct
that is motivated by bias. It has nothing to do with regard to
speech. The minister who says negative things about homosex-
uality, about gay people, this is a person I would not agree with
but is not somebody who would be under the ambit of this statute.

The person who actually committed the physical act of violence
would be the person—assuming that all the jurisdictional require-
ments were met, it is the person who commits the actual act of vio-
lence who would be the subject of this legislation, not the person
who is simply expressing an opinion.

Senator DURBIN. Yesterday, the Department of Justice an-
nounced the arrest of a blogger who had called for judges in Chi-
cago to be killed because of a recent ruling involving guns, and
went so far as to publish maps as to how you could find their
homes, and how they go to work, and that sort of thing.

So let me take it to the next step. What if that religious person
I've just referred to, this minister, says it is not only against the
Word of God, you have an obligation to go out and punish those
who are guilty of this conduct? Now, has that crossed a line where
religious speech has now become an incitement to violence? Can
that minister be held responsible under this hate crime statute?

Attorney General HOLDER. No. Again, we’re looking at people
who actually commit physical acts of violence, however deplorable
the speech that you have just described—again, speech with which
I would vehemently disagree. That is not cognizable under the stat-
ute.

Senator DURBIN. Now, let me ask you about bodily injury, be-
cause that is an important element in this as well. What about
those who are harassed? For instance, homosexuals who are har-
assed by people who believe that their lifestyle is contrary to the
Word of God, people who would carry signs or call their homes?
Now, would that conduct, that sort of harassment, be covered by
this hate crime bill—could those people be prosecuted for harassing
and creating mental intimidation of those who are guilty of what
they consider immoral conduct?

Attorney General HOLDER. Again, we’re looking for acts that re-
sult in bodily injury, and in the absence of bodily injury, that kind
of conduct would not be cognizable under the statute.

Senator DURBIN. Thank you very much.
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Senator FEINSTEIN. Thank you, Senator.

Senator Coburn, you’re up next.

Senator COBURN. Mr. Attorney General, thank you for being
here. Appreciate it.

I want to go back and touch on something that Senator Hatch
asked. Do we actually have good statistics that tell us that we'’re
not fulfilling and carrying out the intent of state laws that would
require us to do this?

Attorney General HOLDER. I think that we have certainly good
statistics that tell us that hate crimes are an ongoing problem for
this Nation, about 80,000 or so in the past decade. The ability of
the Federal Government to help State and local jurisdictions who
want to prosecute these kinds of crimes is certainly impacted by
the Federal activities requirement that the bill would do away
with.

Senator COBURN. Actually, my question is a little different. Do
we have statistics where the States are failing? You mentioned two
anecdotal cases in your testimony that I heard over the TV before
I got here.

Attorney General HOLDER. Right.

Senator COBURN. But do we have statistics that say we have
the?se 80,000 crimes, and 5,000 of them, the States did a poor job
on?

Attorney General HOLDER. No, I think we

Senator COBURN. Do you have any statistics? In other words, I'm
trying to find—I have a lot of questions about this bill, the least
of which is how you determine what motivation is. But let me ask
it a different way. Which States are regularly or systematically
failing to enforce their laws punishing crimes of violence?

Attorney General HOLDER. Well, as I said, as I pointed out in my
written testimony, there are instances that I think we can point to
where a State or a local jurisdiction has failed to act in a way that
I think we would all think that a State or locality should. But I
don’t think, as Senator Hatch asked—I don’t think that I can say
that there is a trend, that there is a trend among the States or
local jurisdictions in failing to go after these kinds of crimes.

What we’re looking for is an ability in those instances—those
rare instances—where there is an inability or an unwillingness by
State or local jurisdiction to proceed, that the Federal Government
would be able to stop, would be able to fill that gap. That’s why
this legislation, we think, is so necessary. It would not put the Fed-
eral Government in the position to replace our State and local part-
ners.

Senator COBURN. Okay. I'll try it a different direction. We don’t
have the statistics? We don’t know what the relative level, lack of
ability of the States? We're assuming that they need our help?
You've noted anecdotally some of those instances, but we don’t
know. I think we have 45 States that have hate crime legislation.
Are the States that don’t have hate crime legislation worse in
terms of the prosecution of these same similar events that the
States that have them?

Attorney General HOLDER. I don’t know. I'd have to look at the
statistics, look at the evidence that we have. But what I do know
is, as the law now exists, there are people who are the objects of
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hate violence who the Federal Government does not have an ability
to protect if a State decides not to prosecute the case. The way the
bill is presently—the way the statute is now enforced, there’s also
an inability of the Federal Government to help a State or local ju-
risdiction where we might want to because of the requirement for
Federal activity.

Senator COBURN. But we don’t know the incidence of that. We
don’t know the incidence of that.

Attorney General HOLDER. Again, we can point to specific cases.

Senator COBURN. Yes.

Attorney General HOLDER. But I don’t have an ability to give
you

Senator COBURN. But I can point to specific cases on lots of
things that States don’t do that we would like for them to do dif-
ferent that we don’t come and make a special law that we can step
across that boundary between States and the Federal Government
to enforce them to do that.

Attorney General HOLDER. The difference, I think, though, is
that there is the historic nature of the kinds of conduct that we’re
talking about, people who are singled out because of their race,
their religion, under the new provision, their sexual orientation,
where there is a history of these unfortunate kinds of conduct.

Senator COBURN. I understand that and I agree with that. That’s
why you have 45 States that have passed those laws.

Let me go back. I asked you during last week’s hearing whether
you viewed the June 1st murder of Army Private William Andrew
Long, that was targeted by a Muslim because he was a U.S. sol-
dier, as a hate crime, and you stated that it is potentially a hate
crime. You said that DOJ had responsibility to prosecute those who
killed Private Long.

Here’s what the gentleman that killed Private Long said. He
said, “This was an act of retaliation, an act for the sake of God,
for the sake of Allah, the Lord of all the world, and also retaliation
on the U.S. military.” He remains unrepentant. He says, “I do feel
I'm not guilty. I don’t think it was murder because murder is when
a person kills another person without justified reason.” How can
this not be considered a hate crime?

Attorney General HOLDER. Well, there’s a certain element of
hate, I suppose, in that. But I think what we’re looking for here
in terms of the expansion of the statute are instances where there
is an historic basis to see groups of people who are singled out for
violence perpetrated against them because of who they are. I don’t
know if we have the same historical record to say that members
of our military have been targeted in the same way that people
who are African-American, Hispanic, people who are Jewish, people
who are gay have been targeted over the many years.

Senator COBURN. So what we’re willing to do is elevate those
crimes over the very intended hate crime that this man perpetrated
upon this soldier, and we’re saying they have an elevated status?

Attorney General HOLDER. No, it’s not a question of elevating the
crime, it is dealing with the reality that we confront: 80,000 crimes
directed against people who this bill would cover. I don’t know if
we have the same kind of statistical information with regard to
members of our military.
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Senator COBURN. My time has expired.

Attorney General HOLDER. We can certainly say that over the
course of the last decade there have been 80,000 crimes that have
been directed against people because of their race, religion, na-
tional origin, or color.

Chairman LEAHY. Thank you.

Senator Klobuchar.

Senator KLOBUCHAR. Thank you very much, Mr. Chairman.

Thank you, Mr. Attorney General. I remember the first time I
met you was actually at the introduction of this bill, with then-
President Clinton. I remember it for a few reasons. One, because
it was my first official event in Washington. I was a young pros-
ecutor and was asked to introduce the President, because of cases
we had had in our jurisdiction.

I remember standing out there with him on one side and the At-
torney General on the other, huge room of people in the East Room
for this historic announcement. They started playing “Hail to the
Chief”, I start walking, and I feel this big hand on my shoulder and
this voice says, “I know youre going to do great out there, but
when they play that song I usually go first.”

[Laughter.]

Senator KLOBUCHAR. That’s why I remember it. But I also re-
member it because I had the opportunity to meet the investigators
in the Matthew Shepard case and to hear their stories about how
this had changed their lives, investigating this case, and what they
had thought about gay people before and what they thought about
them later.

I thought about the cases that we had had in our own jurisdic-
tion before, before the introduction of the bill and after, from the
case of a young African-American boy who was shot by a guy who
said he was going to go out and kill someone on Martin Luther
King Day, and he almost did; the case of a man that was severely
beaten and got brain damage for speaking Spanish because the
foreman of that company didn’t like that he was speaking Spanish,;
the cases we recently had with a Hindu temple that was severely
vandalized by young kids, and the case of a Korean church that
had all kinds of hateful graffiti written on it. Those were cases in
Minnesota, a place where you might not think you'd see these
kinds of cases, but we did.

My question—and I am a supporter of this legislation—is just,
you talked about how this would be a backstop, that most of these
cases would continue to be handled by State and local jurisdictions.
What kind of process will the DOJ go through in deciding whether
or not to take on a case, a hate crime case, as a Federal crime?

Attorney General HOLDER. Well, I think that we would do it in
the typical way that we do now. Our Civil Rights Division would
look at the matter. There would have to be a determination made
by the Department at the highest levels that the involvement of
the Federal Government, the Justice Department, would be appro-
priate. There is a certification requirement that the Attorney Gen-
eral, or the Attorney General’s designee, make the decision that the
Federal involvement is appropriate.

So we would be deferring, I think, in a vast majority of cases to
our State and local partners, but in those instances where we
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thought that Federal involvement was appropriate—and again, this
would be done at the highest levels of the Department—we would
like to have the ability to help our State and local partners or we
would like to have the ability to become involved and bring cases
on our own.

Senator KLOBUCHAR. I would also note, I was hearing some of my
colleagues, that in many areas, gun cases, drug cases, State and
local and Federal authorities work together and decide what’s best
for the prosecution of a case. So I don’t think this is that different
in that way.

I also noted that the Chairman mentioned some of the organiza-
tions that are supporting this bill, including the Association of
Chiefs of Police, the Major Cities Chiefs, the National District At-
torneys Association. Does it surprise you that these law enforce-
ment groups are supporting this bill?

Attorney General HOLDER. No. I think there is pretty widespread
agreement that there is the need for this legislation, that there has
been the need for this legislation for an extended period of time,
that the problem of hate crimes is one that is a recurring one. The
problem is not going away: the number of 80,000 over the course
of the last decade, the increase in violence focused on people of His-
panic extraction. There are clear needs for this kind of legislation
and that’s why I think the support, the widespread support you see
for this, is not surprising.

Senator KLOBUCHAR. The bill, as currently written, includes a 5-
year statute of limitations on hate crime prosecutions. What is the
Depag"tment view of that provision, of the 5-year statute of limita-
tions?

Attorney General HOLDER. We actually think that—I think the
House provision is actually a little better. These are cases that are
not easily put together, and the House version that has a 7-year
statute of limitations, except for those offenses involving death
where there would be no statute of limitations, is a better way to
proceed.

Senator KLOBUCHAR. So you'd prefer to have the 7-year over the
5-year?

Attorney General HOLDER. Yes, we would.

Senator KLOBUCHAR. All right. Thank you very much, Mr. Attor-
ney General.

Chairman LEAHY. Thank you.

Senator Cardin.

Senator CARDIN. Thank you, Mr. Chairman.

Attorney General Holder, thank you very much for your leader-
ship on this issue. I strongly support this legislation.

When a person has been victimized by a hate crime, it’s not only
the victim who suffers. The entire community is diminished. Recent
trends are disturbing, and I think it’s important for the Federal
Government to speak to this issue as a priority, and the passage
of this legislation would do exactly that.

I want to talk a little bit about the relationship between the Fed-
eral Government and the State, the issue that Senator Sessions
has raised, and Senator Coburn, and others, and really talk about
the philosophy of this bill because I think it complements the
States.
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First, as Senator Klobuchar has said, it is a backstop, so there’s
opportunity for the State to act. If the State acts and there’s no
need for Federal involvement, my expectation is there would be no
Federal involvement. If the States had the capacity to deal with
this issue, that’s the preferred route.

The second part of this legislation is uniformity. There are States
that do not have hate crime statutes. There are States that do not
include hate generated by a person’s sexual orientation. There’s a
need for uniformity, a uniform message in our Nation.

The third, that I don’t know if we’ve talked enough about at this
hearing, is the financial capacity issue. There are a lot of local ju-
risdictions that are really strapped for funds. They don’t have the
resources to investigate. We all understand the capacity of the Fed-
eral Government. It’s not unlimited, but it certainly provides a
stronger network for investigation and prosecution than a State
can dedicate to one particular crime or to a situation that needs an
extensive investigation.

In this legislation there is direct help to local government. There
are programs that provide and authorize grants to help State, local,
and tribal law enforcement officials to manage the high costs of in-
vestigating and prosecuting hate crimes, so we recognize that by
providing direct resources. It authorizes the Office of Justice Pro-
grams to award grants to State, local, and tribal authorities for
programs that combat hate crimes committed by juveniles, includ-
ing programs to train local law enforcement.

So, I think we might be losing the focus of this legislation which
is, yes, to go after those who perpetrate hate crimes, but to work
with our local governments to backstop if they’re unable, to have
a uniform statute, and to provide the resources so that we can
bring a coordinated law enforcement effort against those who per-
petrate hate crimes.

I want to just give you an opportunity to respond to that, wheth-
er my reading of this law is correct, that this is not to be in conflict
with local law enforcement, but to complement local law enforce-
ment.

Attorney General HOLDER. No, Senator. I think you have it ex-
actly right. We don’t seek to replace our State and local partners.
We want to complement them, we want to help them. I think that
what you've indicated is a good way of looking at this. There is a
component of this bill, a part of this bill that gives direct assistance
to our State and local counterparts to help them be more effective
in prosecuting, in dealing with these kinds of crimes.

This also gives the Federal Government the ability in those in-
stances where a State or local jurisdiction doesn’t have the techno-
logical wherewithal to prosecute one of these cases, to help us to
help them in a way that is now difficult because of the requirement
that, under the present law, there has to be involvement in one of
these federally designated activities. The new bill would do away
with that, those six federally designated activities, and would give
the Federal Government a greater capacity to assist our State and
local counterparts.

So I think that’s one way that we should not lose focus. I think
you’re exactly right, we should not lose sight of the fact that in a
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lot of ways this statute would help State and local jurisdictions
who want to prosecute these kinds of cases.

Senator CARDIN. Well, I think that changing or broadening the
ability of the Federal Government to respond makes this more of
a seamless approach between the Federal authorities and local au-
thorities, and I appreciate you bringing that to our attention. I just
would point out, there is no State immune from the vulnerability
of someone who would commit a hate crime, so we do need a na-
tional strategy. This is not a situation where it is concentrated in
one State or one region of our country; every State in every region
is vulnerable. I think we do need the presence of the Federal Gov-
ernment, and I thank you for your leadership on this issue.

Attorney General HOLDER. Thank you.

Chairman LEAHY. Thank you, Senator Cardin.

I know the Attorney General has a tight schedule, and he worked
this in as an accommodation to Senator Sessions’ request. But be-
fore I let him go, I understand that Senator Sessions needs a cou-
ple of more minutes.

Senator SESSIONS. Well, yes. Just a minute. I would just note
that perhaps the authorization of funding to create tasks forces and
studies of these kind of crimes would be an appropriate role for the
Federal Government. But with regard to the soldier that Senator
Coburn asked you about, he’s not covered, Mr. Attorney General,
by the Act. He’s not one of these groups, unless he was a homo-
sexual advocating that and that caused the attack. So he wouldn’t
be covered.

There are lots of other groups, people, decent people, that might
need additional Federal protection if the Federal Government had
all the money in the world and all the time to investigate this. The
Matthew Shepard case, I would just note, the individual was pros-
ecuted in Wyoming, two life sentences were obtained, and they
didn’t have a hate crimes act. It was the kind of crime that should
have been vigorously prosecuted, and it was. Perhaps we could con-
sider an option to allow more severe sentencing guidelines for peo-
ple who do just mindless, hateful acts. Maybe you could word that
in a way that would be sufficient.

I'll ask you again: cite me some cases of significance that have
not been properly prosecuted in the last 5 years.

Attorney General HOLDER. Well, as I said, I think there are stat-
utes—there are cases that are noted in my written testimony. But
here’s the way that I would view it.

Senator SESSIONS. Well, no, no, no. I think this is important. You
cited a California case. I understand that defendant was convicted
of an assault. But every day crimes are prosecuted in State court
that may not result in a conviction which the prosecutor or I would
like, but we don’t pick that up in Federal court with double jeop-
ardy principles and just prosecute them again in Federal court. But
it doesn’t seem to me—you say you mentioned three cases. I'll look
ﬁt those and review those. But frankly, that’s not a very big num-

er.

And isn’t it true that the vast majority of these crimes that you
cite as hate crimes, which have dropped, according to the statistics,
from 1998 to 2007, that the vast majority of those are defacement
or vandalism, or those kind of crimes?
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Attorney General HOLDER. The reality is that we have had, over
the last decade, 80,000 crimes directed against people because of
their race, color, religion, or national origin. That, it seems to me,
is a serious problem. The vast majority of those cases will be han-
dled by the States and by our local partners. What we're looking
for is an ability to backstop their efforts and come up with a way
in which we assist them.

It seems to me that this is a question, in a lot of ways, of con-
science. What is it that we consider important? How are we going
to use Federal resources, the limited Federal resources that we
have? It seems to me that to protect groups of people who are the
objects, the subjects of violence simply because of who they are,
simply because of the color of their skin, simply because of their
ethnicity, simply because of their sexual orientation, their gender,
their disability, those kinds of crimes are worthy of consideration,
examination by the Federal Government. We should have an abil-
ity to become involved in those cases. We don’t seek to replace our
State and local counterparts.

Senator SESSIONS. I would just ask you this: why don’t we make
all crimes Federal crimes then?

Attorney General HOLDER. There are a substantial number:

Senator SESSIONS. I mean, seriously?

Attorney General HOLDER. No. And seriously, there are substan-
tial numbers of crimes that can be brought, as you know, you’re a
prosecutor, Federal prosecutor, in the Federal courts, as well as the
State courts and it doesn’t happen.

Senator SESSIONS. Well, I think you argued your case, and I’ll lis-
ten to it. I'm not persuaded. I want to look at the numbers of pros-
ecutions not occurring in an effective way. I think that’s the funda-
mental test as to whether or not we should go forward with this
legislation. In the past, I have not concluded it was. I find it odd
that Senator’s Hatch’s proposal for years to do a study of this has
not been accepted.

Chairman LEAHY. Thank you.

We're going to—whoops. I guess we did have one other Senator.
I was about to release you. I would note, we talk about the re-
cruiter who was killed. We have very, very specific Federal laws for
crimes against members of the military and veterans and they can
be prosecuted very fully. I think that most people in the military
would much prefer we use those laws because they’re very, very
specific, and they can be used in the case of the recruiter who was
murdered.

Senator Schumer.

Senator SESSIONS. But not a local police officer, not a sheriff, not
a deputy.

Senator SCHUMER. Thank you, Mr. Chairman.

I'm not going to keep you long, Mr. Attorney General. I appre-
ciate your being here. I appreciate the Chairman holding the hear-
ing. I just wanted to add my voice to the many who have said that
I hope we can move this legislation. I have a statement, Mr. Chair-
man, that I hope will be added into the record at this point, to save
people time.

Chairman LEAHY. Without objection.
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[The prepared statement of Senator Schumer appears as a sub-
mission for the record.]

Senator SCHUMER. Just one other point. It’s hard for me to un-
derstand, in legislation, whatever your views are on the broader
issues, legislation that says you cannot physically harm somebody
because of their race, their religion, their ethnicity, or their sexual
orientation, it’s hard for me to understand how anybody can oppose
that. To say it’'s OK—if we vote down this legislation, in a certain
sense we are saying it is OK to physically harm people who you
don’t like because of who they are, and that’s a bad thing and I
hope we’ll move this legislation.

I yield back my time.

Chairman LEAHY. Thank you.

Attorney General Holder, thank you very much.

Attorney General HOLDER. Thank you.

[Pausel].

Senator SESSIONS. Mr. Chairman, as they are gathering, I think
I'm going to need to run to the Armed Services Committee which
is having its final markup of the Armed Services bill. I'll try to get
right back as soon as I can. I apologize to the panelists if I miss
some of your testimony. It’s just one of those things. I have an
amendment, in particular, that I need to be at. I've missed most
of it already.

Chairman LEAHY. And I know how busy everybody is. That’s why
we’ve scheduled this during our normal markup time, and I appre-
ciate the amount of time, Senator Sessions, you have spent here.

Senator SESSIONS. And Mr. Chairman, I would offer Senator
Hatch’s statement for the record.

Chairman LEAHY. Of course.

[The prepared statement of Senator Hatch appears as a submis-
sion for the record.]

Chairman LEAHY. We will keep the record open until the close
of business this week for anybody’s statement.

Our next witness is Janet Langhart Cohen.

Senator SESSIONS. Maybe she will forgive me if I go to Armed
Services, since Senator Cohen was

Chairman LEAHY. She’s an accomplished journalist, author, play-
wright. She’s on of our Nation’s most thoughtful voices on race in
America. As I indicated earlier, she’s a dear friend of both my wife
and me. She’s the author of “From Rage to Reason: My Life in Two
Americas” and the co-author of “Love in Black and White,” which
she wrote with her husband, former Republican Senator and Sec-
retary of Defense, William Cohen, both books we have and treas-
ure.

I understand that 2 weeks ago her play, “Anne and Emmett” was
set to debut at the Holocaust Museum. Her husband was inside
checking out where that was going to be when the shots rang out
and killed security guard Stephen Johns.

Mrs. Cohen, we appreciate so much having you here. Please go
ahead.
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STATEMENT OF JANET LANGHART COHEN, CHEVY CHASE, MD

Mrs. COHEN. Thank you very much. I must also say, I am sorry
my friend Senator Ted Kennedy is not here. He is sorely missed.
He’s been a great champion on social justice and civil rights.

I am also sorry that I've been asked to speak about hate today,
hate in our society. It seems I know a lot about hate. I'm almost
an expert on it. A trail of hate has followed me my entire life. I
was born into hate. In 1941, my father, when I was an infant, was
sent to Europe to fight the Nazis, to fight hate, only to return home
to fight more hate among his fellow citizens: the clan and racism.

My mother told me, when I was 7 years old we had a cousin in
our family who had been lynched. She also told me that there were
people in this country who won’t like me because of my color, but
I must never measure or judge people because of something they
can’t help, and I have kept that promise.

At 14 years old, when I was deciding what high school I was
going to go to, since the Supreme Court decision of 1954 said I was
equal and that I could go to any school I wanted, word came up
from Money, Mississippi that a young black boy, the same age as
I, had been brutally murdered for whistling at a white woman.
That scared our community and it told me what my country
thought of me as a person of color, because the men who brutally
murdered Emmett Till got away with it.

If that wasn’t enough, when as an adult, a dear friend and men-
tor was assassinated. Dr. Martin Luther King, Jr. was my friend
and mentor, and it was hate that murdered him. If you think these
stories of hate are somewhere in our dark past or are a relic of our
history, I only have to take you back 2 weeks ago, when at the Hol-
ocaust Museum we had a tragic shooting. A white racist went into
the Jewish shrine and killed a black man, Officer Stephen Tyrone
Johns. My husband, as Senator Leahy just said, was only 30 feet
away from the murder.

The cruel irony is, my play, Anne and Emmett, a play about
hate, was to debut in the museum just hours later. Anne and Em-
mett is a one-act play, an imaginary conversation between Anne
Frank and Emmett Till, two tragic victims of hate whose societies
allowed them to be murdered. In the play, Anne and Emmett ex-
plore the commonalities of their disparate oppressors, the tactics
they used to murder them. These two teens lived in societies that
allowed them to be murdered and there was no justice.

The cruel irony is that drama within a drama, that this white
racist would come in, and with a single shot to the heart of Officer
Johns, bring back memories of Adolph Hitler and Jim Crow, it was
though they had come back to life.

I implore this Committee to pass this legislation for those who
are vulnerable. I am one of them. Those of us who are vulnerable
because of our race, our color, our national origin, our gender iden-
tity, our sexual orientation, our disability, and our physical chal-
lenges. We need to pass legislation that will empower our Attorney
General, his prosecutors, their State and local partners to enforce
a law that will take care of all of us.

We need this protection, we deserve this justice. My play is a call
to action to ask society what I'm asking this morning, for us to not
be silent bystanders or innocent victims watching on, but to do
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something, to do something to act. I feel passing this legislation
will protect those of us who need it and give us the justice we de-
serve.

Thank you very much.

Chairman LEAHY. Thank you very, very much. It’s powerful testi-
mony and it’s testimony that should be heard. I appreciate espe-
cially the fact that when you say these were not things of the dis-
tant past, but something we all look at, things that we think about
with our children and our grandchildren.

Mrs. COHEN. Thank you.

Attorney General HOLDER. Reverend Dr. Mark Achtemeier is an
associate professor of Systematic Theology at the University of Du-
buque in Iowa. He’s co-authored two books on Christian faith and
church renewal. He is a former pastor of the Windemere Pres-
byterian Church in Wilmington, North Carolina. Reverend Doctor,
I'm going to turn the gavel over to Senator Cardin, and I'll be back
as soon as I can. Thank you.

STATEMENT OF DR. MARK ACHTEMEIER, ASSOCIATE PRO-
FESSOR OF SYSTEMATIC THEOLOGY, UNIVERSITY OF DU-
BUQUE THEOLOGICAL SEMINARY, DUBUQUE, IA

Dr. ACHTEMEIER. Thank you, Senator Leahy, honorable members
of the Committee. I come before you as an evangelical Christian
and an ordained minister in the Presbyterian Church USA to ask
you to pass The Matthew Shepard Hate Crimes Prevention Act.

Christians affirm, along with many other faith traditions, that
every single human being is created in the image of God. That
means that each person is entitled to the fundamental rights and
dignity that go with being an image of the Almighty, and a member
of the one human family.

In this area, Christian teaching resonates with the dream that
is America. Our Declaration of Independence states that “all men
are created equal, endowed by their Creator with certain
unalienable rights.” Our forebears in this country understood what
Christianity also affirms, that people’s ability to live out their call-
ing requires respect for their fundamental rights and freedoms.
The protections of a lawful society provide us with the secure space
necessary to develop our full human potential, to grow in love for
our neighbors, and to offer our gifts for the good of all.

That space of freedom in which lives can flourish disappears
when people are subjected to physical attack or live in constant
fear for their safety. This is one area where the church needs the
government’s help in order to do its work. We need you to create
for us, and all citizens, that safe space of freedom in which we can
help people embrace the love and goodness that is their calling as
children of God.

As the name on this bill testifies, that safe space has been trag-
ically lacking for our lesbian, gay, bisexual, and transgendered
brothers and sisters. In 2007 alone, 1,265 hate crime incidents
based on sexual orientation were recorded by the FBI. Though we
already have laws to protect people from violent assaults, the truth
is that in areas where particular minority groups are widely dis-
approved, justice sometimes bends in response to local prejudices
or has too few resources to make an effective stand.
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In such cases we need the help of our Federal law enforcement
system provided by this bill in order to make real that America
promise of life, liberty, and the pursuit of happiness for all our citi-
zens. This bill not only benefits the LGBT community, it also pro-
motes religious liberty by expanding and updating Federal protec-
tion against violent crime committed because of a person’s religion.

That is all the more reason why so many religious bodies have
been eager to support the bill. I have attached to my testimony a
letter of endorsement signed by my own church, and a host of oth-
ers, representing a broad range of faith traditions.

Now, some have worried that this Act would function to outlaw
the sincere religious beliefs of Americans who believe that homo-
sexuality is contrary to God’s will. Let me say that if I thought for
1 minute this bill would limit anyone’s religious faith expression or
observance, I wouldn’t touch it with a 10-foot pole. But that is not
what the bill does. Section 10 explicitly reaffirms that our religious
freedoms are fully protected under the Constitution.

The Matthew Shepard Act targets not thought, not speech, but
physical assault, and violent acts on another person are not a le-
gitimate expression of anyone’s religion, Christian or otherwise.
There is nothing in this Act for law-abiding Christians to fear. In
fact, we need this bill for the health of our churches, our mosques
and our synagogues.

In my own church, good Bible-believing Presbyterians are split
right down the middle on questions surrounding homosexuality,
and like many religious bodies we are engaged in vigorous debate,
working to find our way to God’s truth together. But we cannot
have the debate we need when some people fear being assaulted in
a dark alley if they’re honest about what they think and who they
are in church. We need the protections that the Matthew Shepard
Act provides.

So for the sake of my church’s health, for the sake of this coun-
try’s promise to all its citizens, I urge you to do the right thing and
pass this legislation. Thank you very much.

Senator CARDIN. And thank you very much for your testimony.

We'll now hear from Gail Heriot, who is a professor of law at the
University of San Diego, where she teaches torts and civil rights
law. She is also one of several commissioners on the U.S. Commis-
sion on Civil Rights. Professor Heriot is also former counsel to Sen-
ator Hatch of this Committee.

STATEMENT OF GAIL HERIOT, COMMISSIONER, U.S. COMMIS-
SION ON CIVIL RIGHTS, PROFESSOR OF LAW, UNIVERSITY
OF CALIFORNIA AT SAN DIEGO, SAN DIEGO, CA

Ms. HERIOT. Thank you for the opportunity to appear before the
Senate Committee on the Judiciary. 'm Gail Heriot, a member of
the U.S. Commission on Civil Rights. Several weeks ago, the Com-
mission voted to send a letter to members of the Senate leadership
opposing Senate bill 909. I am here to elaborate on my reasons as
an individual Commissioner for joining in that letter which was
signed by six of the eight members of the Commission.

Americans were horrified by the brutal murders of James Byrd
and Matthew Shepard a decade ago. More recently, the murders of
Angie Zapata and Stephen Johns have shocked and saddened us
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all. There ought to be a law, some people have said, preferably a
Federal one.

Of course, there is a law. Murder is a serious crime everywhere,
regardless of its motive, and it has been since the advent of our civ-
ilization. Indeed, all but a tiny number of States have additional
special hate crime statutes. To my knowledge, no one has actual
evidence that State and local authorities have been neglecting their
duty to enforce the law. Matthew Shepard’s tormenters are now
serving life sentences; James Byrd’s are on death row awaiting exe-
cution, a Colorado jury recently convicted Zapata’s killer of murder,
and the same will almost certainly happen to James von Braun, if
he lives long enough to be prosecuted and is found competent to
stand trial.

Unfortunately, tragedies like these bias-inspired murders quickly
become an opportunity for political grand-standing. The proposed
Federal hate crimes legislation, however, which is being touted as
a response to these murders, should not be treated as a mere photo
opportunity. It’s real legislation with real-world consequences, and
not all of them are good.

A close examination of its consequences, especially its con-
sequences for federalism and double jeopardy protections, is there-
fore in order. All hate crimes, even those that have been adopted
at the State level, raise significant issues. Why, for example,
should Matthew Shepard’s killers be treated differently from Jef-
frey Dahmer or Ted Kaczynski? Hate crimes are surely horrible,
but there are other horrible crimes as well.

What happens if hate crimes statutes are not enforced even-
handedly? Some crime statistics show that an African-American is
more likely to commit a racially inspired murder of a white man
or a white woman than the other way around. Should all be pun-
ished as hate crimes or just those that fit the skinhead stereotype?

Will hate crime statutes really make women and minorities feel
that the laws take their safety seriously or might they have just
the opposite effect? Sooner or later, a high-profile crime will occur
in which some citizens strongly believe ought to be prosecuted as
a hate crime. Rightly or wrongly, the prosecution will decline to
prosecute it in that way, or the jury will fail to convict on that par-
ticular charge. As a result, citizens will wind up feeling cheated in
some way when they might have felt completely vindicated had no
hate crime statute ever existed.

Americans may disagree in good faith on whether such laws will
in the end help or hurt harmony in the community. The proposed
Federal hate crimes legislation, however, has special problems of
over-reach, with implications for federalism and double jeopardy
protections. These problems should cause even those who favor
State hate crime statutes to question the desirability of a Federal
statute.

We at the U.S. Commission on Civil Rights believe that this bill
will do little good and a great deal of harm. Its most important ef-
fect will be to allow Federal authorities to re-prosecute a broad cat-
egory of defendants who have already been acquitted by State ju-
ries, as in the Rodney King and Crown Heights cases more than
a decade ago.
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Due to the exception for prosecutions by dual sovereigns, such
double prosecutions are technically not violations of the Double
Jeopardy clause of the U.S. Constitution, but they are very much
a violation of the spirit that drove the framers of the Bill of Rights,
who never dreamed that Federal criminal jurisdiction would be ex-
panded to the point where an astonishing proportion of crimes are
now both State and Federal offenses.

We on the Commission regard the broad Federalization of crime
as a menace to civil liberties. There is no better place to draw the
line on that process than with a bill that purports to protect civil
rights. While the title of The Matthew Shepard Hate Crimes Pre-
vention Act suggests that it will apply only to hate crimes, the ac-
tual criminal prohibitions contained in it do not require that the
defendant be inspired by hatred or ill will in order to convict. It is
sufficient if he acts “because of” someone’s actual or perceived race,
color, religion, national origin, gender, sexual orientation, gender
identity, or disability.

But consider: rapists are seldom indifferent to the gender of their
victims. They are virtually always chosen because of their gender,
among other things. A robber may well steal only from the disabled
because, in general, the disabled are less able to defend them-
selves. Literally, they are chosen because of their disability.

Or suppose a burglar is surprised when the wife and husband re-
turn to the home earlier than expected. The burglar shoots the hus-
band and kills him, but finding himself unable to shoot a woman,
turns and runs. Again, literally, the husband was killed because of
his gender.

No one can deny the horror of violent crimes inspired by hatred
of any kind. This is something upon which all decent people can
agree. But it is precisely in these situations where all decent people
agree on the need to do something that mistakes are often made.

Passage of this vaguely worded prohibition would be a giant step
toward the Federalization of all crime. Given the many civil lib-
erties issues that it would raise, including the routine potential for
double jeopardy prosecutions, it is a step that the members of the
Senate should think twice before they take.

Senator CARDIN. Thank you for your testimony.

We will now hear from Brian Walsh. Brian Walsh is the senior
legal research fellow at The Heritage Foundation’s Center for Legal
and Judicial Studies. He has worked with the Department of
Homeland Security and is a former associate with the law firm of
Kirkland & Ellis. It is a pleasure to have you here, Mr. Walsh.

STATEMENT OF BRIAN W. WALSH, SENIOR LEGAL RESEARCH
FELLOW, CENTER FOR LEGAL AND JUDICIAL STUDIES, THE
HERITAGE FOUNDATION, WASHINGTON, DC

Mr. WALsSH. Thank you, Senator Cardin. I want to thank Chair-
man Leahy, Ranking Member Sessions, and members of the com-
mittee for this opportunity to address The Matthew Shepard Hate
Crimes Prevention Act of 2009, and am focusing on the two main
criminal provisions in Section 7.

Along with my Heritage Foundation colleague, former U.S. Attor-
ney General Ed Meece, I direct our projects on criminal justice re-
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form and over-criminalization, but I speak only on behalf of myself
here today.

Over the past few years I have worked with dozens of Members
of Congress, scores of advocacy organizations, and hundreds of indi-
viduals across the ideological and political spectrums to build sup-
port for principled, nonpartisan criminal law reform.

I have written extensively and testified in the House of Rep-
resentatives about problems that are very similar to the problems
with this bill: gang-crime legislation that over-federalized crime, or-
dinary street crime, and would have made much ordinary street
crime a Federal crime if it had allegedly involved gang members.

Although I recognize that the Members of Congress who support
the HCPA are well-intentioned and that much effort has gone into
trying to make its criminal provisions acceptable to Federal law en-
forcement officials, among others, nevertheless, the so-called hate
crimes provisions are precisely the type of criminal laws that we
have been working to eliminate. They are flatly unconstitutional,
almost wholly unwarranted, and highly prone to abuse and injus-
tice. Compounding the problem, and as is typical of the dynamics
that lead to over-criminalization, the legislation is wildly popular
with the media.

The hate crimes provisions in Section 7 are unconstitutional be-
cause the Federal Government is a government of limited,
ennumerated powers, and the American people never granted the
Federal Government general or plenary police power it could use
to control the type of violent crimes covered by the offenses.

The Supreme Court, in 1996 and again in 2000, struck down
Federal laws governing remarkably similar crimes because Con-
gress did not have the power to control them. The court made it
plain that Congress does not have commerce power to control vio-
lent, non-economic crimes like those covered by the HCPA’s two
hate crimes offenses.

The HCPA also suggests that Congress might have a power
under one of the Civil War Amendments to grant Federal law en-
forcement control over this violent non-economic crime. But the Su-
preme Court reaffirmed in the Morrison case in 2000 that the
Fourteenth Amendment enforcement power applies only to State
action, that is government action, whereas the HCPA’s hate crimes
offenses cover violent crime covered by individuals who do not act
“under color of law.”

The constitutional restrictions on Congress’s power to criminalize
are no mere theoretical niceties. Like most constitutional restric-
tions they protect individual rights. The case of NFL quarterback
Michael Vick provides one recent illustration of this problem. For
his dog-fighting offenses, Vick had to face prosecution by both the
Justice Department, as well as a State prosecution in Virginia. The
burden of defending double prosecutions makes it far less likely
then an accused person will be able to exercise his constitutional
right to trial by jury.

If T could quote from the Supreme Court in Miller v. United
States, 1958, it says, “However much in a particular case insistence
upon constitutional standards may appear as a technicality that in-
ures to the benefit of a guilty person, the history of the criminal
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law proves that tolerance of short-cut methods in law enforcement
impairs its enduring effectiveness.”

These offenses are prone to abuse and injustice because the lan-
guage used to define them is overly broad and amorphous. First,
the offenses do not require a person charged under them to have
been motivated by hatred toward the victim ortoward the racial-,
gender-, or other group to which the victim belonged, or toward any
other person.

These crimes do not require hate, and it is at best misleading to
call them “hate crimes.” I do not believe that this is an oversight,
for I cite in my written statement leading scholars who talk about
the elimination of the hate motivation from “bias crimes,” and I'm
happy to provide additional information about that scholarship.

Second, the two offenses attempt to transform ordinary acts of vi-
olence into Federal crimes if they are committed “because of” the
actual or perceived race, color, sexual orientation, disability, reli-
gion, national origin, gender, or gender identity of any person. In
other words, it would be a Federal offense even if the defendant
acted because of his own, for example, gender or gender identity,
or if the crime was somehow caused by the religion of a third per-
son.

In sum, the best way I can put it is that the HCPA would make
every violent crime a Federal crime if it was in some way related
to someone else’s membership in one of the favored groups. This is
an exceedingly broad scope, and it would lead to selective enforce-
ment of the HCPA. The Federal Government currently conducts
only 1 percent of the arrests made each year throughout the Nation
and has nowhere near the resources necessary to investigate and
prosecute every violent crime that could be deemed a hate crime
under the HCPA.

Selective enforcement of an exceedingly broad law is generally
impossible to distinguish from a politically motivated prosecution.
Such laws undermine our criminal justice system by undermining
Americans’ confidence in the fairness of our criminal justice sys-
tem. The destructive effect is compounded, as is illustrated in the
debate over this bill, when the overly broad law purports to grant
greater protections against violent crime to some Americans than
to others.

Finally, as has been noted, not only is it the States’ job to control
ordinary crime, the underlying conduct that the HCPA would make
Federal “hate crimes” has always been criminalized in all of the 50
States. Further, forty-five States already have criminal statutes
imposing harsher penalties for crimes that are motivated by bias.
The benefits and problems resulting from those statutes remain to
be proven, but the overwhelming trend in the States has been to
increase the number and scope of hate crime statutes.

In sum, the constitutional flaws alone undermine the validity of
HCPA’s hate crimes offenses, but they are also invitations to abuse
and unneeded by the States to fulfill their core responsibility of
controlling local crime.

Thank you again, Mr. Chairman. I look forward to answering the
members’ questions.

Senator CARDIN. Thank you, Mr. Walsh.
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Our final witness on this panel is Michael Lieberman. Michael
Lieberman is the Washington counsel for the Anti-Defamation
League, one of the Nation’s premier civil rights and human rights
organizations dedicated to combatting hate, anti-Semitism, and
other forms of bigotry. He is also co-chair of the Leadership Con-
ference on Civil Rights’ Hate Crime Task Force that recently issued
a report entitled “Confronting the New Face of Hate: Hate Crimes
in America, 2009”.

Mr. Lieberman.

STATEMENT OF MICHAEL LIEBERMAN, WASHINGTON COUN-
SEL, ANTI-DEFAMATION LEAGUE, AND CO-CHAIR, LEADER-
SHIP CONFERENCE ON CIVIL RIGHTS’ HATE CRIME TASK
FORCE WASHINGTON, DC

Mr. LIEBERMAN. Good morning, Mr. Chairman, Ranking Member
Sessions. I am Michael Lieberman, the Washington Counsel for the
Anti-Defamation League and co-chair of the Leadership Conference
on Civil Rights’ Hate Crime Task Force. We really appreciate the
Committee’s attention to this issue today. I am pleased to rep-
resent ADL and LCCR on this panel.

We support The Matthew Shepard Hate Crimes Prevention Act,
and this is notable because it’s rare for a coalition of civil rights,
education, and religious organizations to support expanded Federal
criminal authority. Groups like the LCCR, the NAACP, Human
Rights First, and the American Association of University Women,
all members of the Hate Crimes Coalition, do not usually come be-
fore you to advocate for expanded Federal police powers. It is even
more extraordinary that we do so today hand in hand with the
International Association of Chiefs of Police and the National Dis-
trict Attorneys Association, and virtually every other major law en-
forcement organization in the country.

Violent hate crimes have a special impact on the victim and their
communities. They merit special attention and they receive it. For
example, the FBI has been the Nation’s repository for crime statis-
tics since 1930. They publish an annual report called “Crime in the
United States”. Every year the FBI disaggregates that data and
publishes two, exactly two, separate reports on crime issues that
they believe impact Americans dramatically. One of those reports
is about law enforcement officers killed in the line of duty, obvi-
ously a matter of great concern, and the other report is about hate
crimes in America, recognizing their importance and their impact.

In 2007, the most recent data available, the FBI documented
7,624 hate crimes, as you heard, almost one hate crime every hour
of every day. Hate crimes against Hispanics have increased in each
of the past four years and the number of sexual orientation hate
crimes rose to its highest level in five years. We support S. 909 be-
cause we see a disturbing prevalence of hate violence in America,
an inadequate patchwork of State hate crime laws and deficiencies
in existing Federal criminal civil rights laws.

State and local law enforcement authorities prosecute the over-
whelming majority of hate crime cases and will continue to do so
after this legislation is enacted. Federal authority has been used
very rarely. But those cases are really important and demonstrate
our Nation’s commitment to confront the very worst violent hate
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crimes, like the murder of Yankel Rosenbaum in the Crown
Heights section of Brooklyn in 1991, and cases that involve orga-
nized hate groups and neo-Nazi skinheads, and the recent success-
ful prosecution of Latino gang members in Los Angeles who had
hunted African-Americans as a gang-initiation rite.

The legislation before you is narrow, measured, modest, and con-
stitutionally sound. It complements and fills gaps in the patchwork
of existing State laws. Yes, 45 States and the District of Columbia
have hate crime laws, but only 30 States and the District include
sexual orientation, only 26 States and the District include gender,
only 12 States and the District include gender identity, and only
30 States and the District include disability.

We know that bigotry cannot be legislated out of existence. A
new Federal law that finally addresses all victims of hate crimes
will not eliminate them, but Federal involvement in select cases
where State and local officials cannot, or will not act, and expanded
Federal partnerships with State and local officials will result in
more effective response to these crimes. A new LCCR Education
Fund report, attached as Appendix A, describes a number of very
disturbing trends and further underscores the need for this legisla-
tion.

The report documents increased hate group recruitment after the
election of our first African-American President and an increase in
demonizing, hateful rhetoric against Hispanics, immigrants, and
those who look like immigrants. The shooting at the U.S. Holocaust
Memorial Museum earlier this month reminds us, as the museum
itself does every day, where the spread of hate can lead. We urge
you to enact this essential legislation to equip Federal, State and
local law enforcement officials with the very best tools to confront
this national problem.

Thank you.

Senator CARDIN. Let me thank each of you for your testimony
here today. I want to start with Ms. Heriot, if I might. You referred
to the position of the Commission on Civil Rights, a letter sent to
the Congress dated April 29, 2009, your letter. I'm going to ask
that that be included in the record, without objection.

[The letter appears as a submission for the record.]

Senator CARDIN. And then as you've indicated, two members of
the Commission dissented from that position. They sent us a letter
dated June 17, 2009. I'm going to ask that that letter also be in-
cluded in the record, without objection.

[The letter appears as a submission for the record.]

Senator CARDIN. And I want to give you a chance to respond to
what the two dissenting Commissioners said, because I think their
statements are pretty profound and I just want to make sure that
you have a chance to respond to that.

They basically said that you reached your conclusions without
any benefit of any research, “the opposition does not reflect a stud-
ied position backed by the agency’s research.” It goes on to say,
“The Commission’s national staff has done no fact finding into the
extent or damage of hate crimes in recent years.”

Do you care to respond? Was there research done? Did you have
statistical information? Did you do any recent fact-finding before
reaching your conclusions?
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Ms. HERIOT. Quite a lot of research went into this. I'm not cer-
tain what caused Commissioner Melendez and Yaki to think other-
wise, but in fact the members of the Commission have made a
study of hate crimes.

Senator CARDIN. Could you make available to this Committee a
copy of——

Ms. HERIOT. My testimony is based on some of the research that
was done.

Senator CARDIN. No. But could you

Ms. HERIOT. This was research done by me.

Senator CARDIN. Could you make available to the Committee the
research done by the staff at the U.S. Commission on Civil Rights
in background for making

Ms. HERIOT. Yes. As a member of the Commission, I did that re-
search. Also, other members of the Commission are quite knowl-
edgeable about hate crimes.

Senator CARDIN. Is it documented? Do we have—is there mate-
rial?

Ms. HERIOT. My testimony is the product of that research.

Senator CARDIN. Was your testimony made available to the Com-
mission before it acted on——

Ms. HERIOT. It was made available to people who wanted to read
it.

Senator CARDIN. Before the Commission took action?

Ms. HERIOT. I know that many members of the Commission were
aware of what I had done, and already knew quite a bit about——

Senator CARDIN. Your testimony—your testimony is—I believe
is—let me take a look at it here. If I understand your testimony,
in preparation for today’s hearing, that was prepared then last
April—am I getting the dates right here?

Ms. HERIOT. I wrote it back—I wrote—the document that that’s
based on, it’s gone through several different kinds of versions.

Senator CARDIN. My question to you

Ms. HERIOT. It actually was written, I think, back in November
and December, mostly.

Senator CARDIN. If there was a document made available to the
Commission, if there was research done by the staff of the Commis-
sion, if you would make that available to the Committee we would
certainly appreciate it, because it’s our understanding that there
was not staff research done. We appreciate your energy as a Com-
mission member. That’s important. We want to know whether the
Commission staff did research into——

Ms. HERIOT. The Commission staff doesn’t direct the Commis-
sion, of course. The Commission directs the staff. So when mem-
bers of the Commission do their own research, there’s nothing
wrong with that, Senator. In fact, I would think it’s a good thing.

Senator CARDIN. No, I understand that. I'd just point out that
your testimony is dated June 25th, which is today’s date.

Ms. HERIOT. Uh-huh. Uh-huh.

Senator CARDIN. We don’t have the benefit of the documents that
were made available by research by either the Commissioners or
by the staff. But look, you might be unique. I do a little bit of my
own research too, but I do rely upon our staff to get

Ms. HERIOT. I do a lot of my own research.
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Senator CARDIN. I appreciate that.

Ms. HERIOT. I'm a professor of law.

Senator CARDIN. You're a former staffer here.

Ms. HERIOT. Yes. Uh-huh.

Senator CARDIN. I understand that.

Let me ask you the second point that’s made in this letter that
is very disturbing. It says, “Unfortunately, the name of the U.S.
Commission on Civil Rights, once renowned for its bipartisanship,
scholarship, and presentation of hard facts, should be misused to
oppose this critical legislation. We regret the Agency has come to
operate in such a sharply ideological manner and look forward to
a time when the Commission again speaks with a bipartisan voice
to advance and protect civil rights.”

Ms. HERIOT. And you're asking me to comment on that?

Senator CARDIN. Yes.

Ms. HERIOT. Six members of the Commission agreed on this. I
think that when six members of the Commission believe that legis-
lation pending before Congress is not a good idea, they should
speak up. There has never been a time that the Commission insists
on unanimous decisions.

Senator CARDIN. I'd point out that the

Ms. HERIOT. And just like the Senate does not requite unanimity.

Senator CARDIN. I understand that.

Ms. HERIOT. There are times I wish that it did, but it doesn’t.

Senator CARDIN. The Commission is supposed to be evenly di-
vided politically, but instead, two of the independents, one was a
former Republican, one turned Republican, that joined in the opin-
ion. I just point that out because it appears to us that it was sharp-
ly divided along a partisan basis, which is something that we want
to avoid with the U.S. Commission on Civil Rights. We expect you
to try to do what sometimes we’re unable to do in this Congress,
to reach a bipartisan conclusion. It appears like

Ms. HERIOT. And we make every effort to do so.

Senator CARDIN. It appears like you did not succeed in this case.

Ms. HEr10T. We did get six out of eight.

Senator CARDIN. Senator Sessions.

Senator SESSIONS. Thank you.

The chairman and vice chairman of the Commission also signed?

Ms. HERIOT. That’s right.

Senator SESSIONS. Well, with regard to this research, this Com-
mission has been dealing with these issues for many, many years.
But I would ask, maybe Mr. Walsh, are you aware of any in-depth
research, as Senator Hatch has referred to for years in the Senate,
that has been done to justify a need to pass this legislation based
on a failure of States to enforce these laws in any significant way?

Mr. WALSH. I am not. My experience is that most of the evidence
is anecdotal, which, however, is not to discount the individual
cases.

Senator SESSIONS. A lot of the cases they cite, isn’t it a fact that
the defendants were convicted, some given the death penalty, some
given life without parole, and they’re cited in a way that suggests
that somehow justice didn’t get done in those cases?

Mr. WALSH. I think that’s correct, and often misleading. Even in
the Holocaust Museum shooting, already the Justice Department
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has filed a complaint in that case that includes—not necessarily an
indictment, but a complaint in that case—and it indicates that
murder in the first degree, under Federal law, 18 USC 1111, will
be charged in that case. The mandatory minimum penalty for that
is death or life imprisonment, and that is in addition to the other
charge that has been put in the complaint.

Senator SESSIONS. Professor Heriot—is that?

Ms. HERIOT. Heriot. Yes.

Senator SESSIONS. I know you take these issues seriously, I know
the Commission does.

Ms. HERIOT. I've been working on this issue back from 1998
when the first hearing was held here. That’s when I first start-
ed

Senator SESSIONS. Well, these are important things and they re-
flect somewhat how we think about the difficult questions of race
and gender in America. We need to do the right thing about it. But
you suggest, or I believe you state in your testimony that this bill
is so vaguely worded that all rape cases could be covered by this
statute, making a monumental change in Federal law. I would say
if you made every rape case prosecutable under the Federal law,
that may be more, except for drugs, than any other crime the Fed-
eral Government would have jurisdiction over, perhaps.

Ms. HERIOT. I'm not sure of that, but——

Senator SESSIONS. But anyway, so the question is, do you think
that’s a fair interpretation of the statute?

Ms. HERIOT. It’s very interesting. That language, that “because
of” language, is so very loose. The first time I saw it, which again,
was back when I was working for the Committee on the Judiciary,
I thought, well, a mistake has been made here. They probably
didn’t mean to word it quite that broadly.

We had a few representatives of the Department of Justice come
by to talk to the staff, and I mentioned to them that I thought this
was worded too broadly and it needed to be cleaned up a little.
Much to my surprise, they were very much against changing the
language. When I asked them, do you think this will cover all rape,
I thought they would say no, but they didn’t. They refused to dis-
claim the possibility that it would cover all rape. They evidently
liked that broad interpretation—very much.

Senator SESSIONS. Well, let’s talk about that. Mr. Walsh, the
Heritage Foundation is a strong believer in the Constitution and
the classical rights of individuals. Doesn’t this give, therefore, the
Attorney General breathtaking authority to pick and choose what
crimes they want to prosecute, and in the scheme and in the his-
tory of the American legal experience, isn’t it true that criminal
statutes, we've always endeavored to see that theyre clear and
cover precisely the crime that we’re talking about?

Mr. WALSH. That’s correct. I think in many ways this is—TI'll get
to the core of the central problem with the statute, which is that
it invites the selective prosecution. As was mentioned numerous
times by the testimony by other witnesses, including the Attorney
General, the Justice Department would not weigh in on every case
that was a hate crime, it would select which cases it would get en-
gaged in. That is the essence of an unfair criminal statute.
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Senator SESSIONS. Well, isn’t that contrary to the American her-
itage of law? Basically, I remember a robbery statute is the taking
of a thing of value from the person of another through force, vio-
lence, or intimidation. You have to prove each one. That’s all the
robbery statute is, about this long. Now isn’t this one of the most
broad statutes you’ve ever heard of?

Mr. WALSH. It’s a very broad statute. There are broad statutes
throughout criminal law, but this one is exceedingly broad.

Senator SESSIONS. Well, it just gives the Attorney General the
right to pick and choose his favorite groups of the day, maybe the
group that supported the Attorney General or the President that
appointed him. That’s the kind of thing we get into when you have
such a broad problem.

Mr. Chairman, I also would ask each of these panel members, if
you can cite a specific case where injustice was done in the last
half-dozen years, I'd like to see it, because I do think before we do
this kind of unusual legal action, that we have a basis for it based
in research and documentation. Thank you.

Senator CARDIN. Thank you, Senator Sessions.

I've just got to be perfectly open about this. As I listened to Mrs.
Heriot’s examples, it flashes back to the days when we were trying
to pass the Fair Housing Act. I've been in a legislative body for a
long time, back to the 1960s, and I heard the same arguments
being made to try to block just about every civil rights bill with
these examples.

This legislation is an effort to try to fill in the gaps, fill in the
gaps at the national level. We have a hate crimes statute, but it
is limited to where the crime can be committed and it doesn’t cover
those who are victims because of their sexual orientation or dis-
ability. I do think Federal crimes should be limited to matters of
national importance. I don’t know of a more important subject than
the principles of our Nation and embracing diversity. The trends
today are concerning.

So I do think this is a fundamental issue, but I have a question
for each one of the panelists, and it’s a pretty simple one, following
on Senator Schumer’s comments about trying to understand what
happens when Congress votes on this issue. I guess my point is,
what is the message to the American people if the U.S. Congress
either passes this enhanced hate crimes statute or fails to pass this
hate crimes statute? Mrs. Cohen.

Mrs. COHEN. Well, it’s a very interesting question. Not being a
lawyer but a lay person, I find that—having my husband serve on
this Committee and in this body, I find that you need to deliberate
and debate. And, of course when you do that, many times the
weapon of delay comes, and that means denial. I have seen cases
in my own life, growing up in a black ghetto, when we’d see the
police it was a sign of being patrolled and not protected. But I also
know that if you give this law to this Attorney General, it will be
used wisely because of his brilliance and his integrity, and because
of his history.

As you well know, Senator Sessions, we needed Federal laws and
Federal troops to go in to have this Attorney General’s sister-in-law
integrate the University of Alabama. So when I think of police, I
have mixed emotions. And I think of what you said, Michael Lie-
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berman, about, it is rare for people of our sensibilities to ask for
law enforcement, to have the Federal Government intervene. But
you are charged to protect us and no other help do we know. We
are trusting that you will make the laws of this land to govern all
of the people equally and justly. I hope that answers your question.

Senator CARDIN. Thank you.

Dr. Achtemeier.

Dr. ACHTEMEIER. When I received the invitation to be here today,
I naturally spoke with friends and family out in Iowa about the
issue. These are people from across the political spectrum, conserv-
atives and liberals, old and young. The universal response I got
was: how could you not be for this legislation? There was a clear
perception of a problem. No, we don’t have statistical reports, but
there’s an awful lot in the headlines. Ordinary Iowans and rel-
atives from around the country have a distinct sense that certain
groups in our society are in more jeopardy than others and require
particular protections.

So I think if the Senate failed to pass this, the attitudes back in
Towa, at least, would be mute astonishment, wondering how the
government can abandon these most vulnerable members of our so-
ciety. I think that would be seen as a failure of what the govern-
ment is supposed to do.

Senator CARDIN. Mrs. Heriot.

Ms. HERIOT. I'm afraid that if this legislation is passed, the ulti-
mate message is going to be that making a political statement is
more important than passing well-drafted and well-thought out leg-
islation. If the legislation is not passed, what the message will be
will depend upon what members of the Senate make the message.
That’s what leadership is all about, explaining why a particular
item of legislation should be rejected under the circumstances.

It’s easy for people at home not really to know a lot about the
legislation. They hear: “well, it’s about hate crimes. I'm against
hate crimes.” Well, all decent people are against hate crimes. But
if you tell them about the double jeopardy issue, about various
other issues that are connected to this message, then they’ll get a
very different message and I think that is very much the responsi-
bility of all members of the Senate, all members of the House, and
of the President of the United States.

Now, Mrs. Cohen just pointed out a moment ago something very
important, and that is our present Attorney General, she believes,
is a very talented individual, and I have certainly no reason to dis-
agree with that. But we don’t know who the Attorney General is
going to be next, or the next one after that, or the one 30 attorney
generals down the road. That’s why legislation is important. It has
to be well-drafted, well-thought out, and this has not been.

Senator CARDIN. I was just trying to get your response to, wheth-
er it passes or not—we try not to do rebuttal, but I know some-
times it’s difficult.

Ms. HERIOT. It was on point, I'm afraid.

Senator CARDIN. I'm tempted to ask you whether you would favor
the repeal of our current hate crimes. I guess the answer would
probably be yes, you don’t think the Federal Government should
have a law here.

Dr. Walsh? Mister.
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Mr. WALSH. Mister, thank you. I think the—thanks for the pro-
motion there.

[Laughter.]

Mr. WALSH. I think the message would be that the U.S. Congress
takes the Constitution very seriously, and it uses the criminal law
very wisely—the same way that we have criticized gang-crime leg-
islation because it would over-criminalize in that context. I think
the American people, if they read this bill and they understood the
rule of law and they believe we should adhere to the rule of law,
t}ﬁey would understand that this is a measure that undermines
that.

I, too, believe that Attorney General Holder will probably apply
this in a proper manner, however, he’s not the one who makes the
initial decision in individual cases. The people who make the deci-
sions in individual cases are individual Federal prosecutors.

Second, is that we should not be trusting in Mr. Holder, we
should be trusting in the rule of law. That’s what a well-tailored,
narrow law does for us, one that’s constitutional. It gives us the
ability to look to the law itself and not to an individual and rely
on them to make sure that they apply it wisely. Again, coming back
to the root concern, I think if Americans understood the law they’d
be glad to know that prosecutors will not be given a broad mandate
to Federalize crimes and decide that if they are unjustly accused
of a crime of violence, that the Feds might jump in and decide to
prosecute it as well.

Senator CARDIN. Mr. Lieberman, what is the message to the
American people on this?

Mr. LIEBERMAN. Senator Cardin, I think the message when this
bill is enacted into law is that these crimes matter very much to
the U.S. Government, that every hate crime victim should be pro-
tected, every hate crime victim matters. These are selective pros-
ecutions. They are bias-motivated crimes, they are violent conduct.
They cause bodily injury. They’re cases where State and locals
i:lan’t, or won’t. I think orders of magnitude are very important

ere.

Since 1991, there have been 129,000 hate crimes reported to the
FBI and less than 170 indictments under the current statute, 18
USC 245, the parallel to what will be 18 USC 249. In no year since
1968 have there ever been more than 10 indictments under the ex-
isting statute. That is very selective, but as I mentioned in my tes-
timony, very, very important cases that send a dramatic message
to the victims and to the community that these crimes will be
taken seriously by the U.S. Government.

Senator CARDIN. Thank you.

Senator Sessions.

Senator SESSIONS. Thank you.

Well, this is a good discussion. I think it’s important. I've been
giving a lot of thought recently to the great heritage of law that
this Nation has been blessed to have. When you travel around the
world like I have, six times to Iraq, six times to Afghanistan, the
West Bank, Pakistan, places that—and even countries that do
much better, still don’t have anything like the magnificent rule of
law that we have. It protects everybody. A poor person can expect,
and must be given, their day in court.
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But we are a Nation of laws and not of men. That’s a funda-
mental principle of this Republic, and I think it’s a good principle.
I don’t think that we’ve ever thought that it’s wise to give power
to the Attorney General to pick and choose crimes to an extraor-
dinary degree. If they’re not being prosecuted, if legitimate cases
aren’t being made, then I can understand that. So, it puts me in
a difficult position.

I don’t want to have—I thought I heard Senator Schumer say ba-
sically, if you don’t vote for this bill you're for hate. I don’t think
he meant that. Hopefully he didn’t. But it’s kind of what our—so
I don’t think that’s accurate. 'm not going to be put in that box.
I'm not going to be intimidated. We’re going to think this thing
through.

If you can show that there is statistical research that indicates
that a serious problem exists in this country, I'm willing to talk
about it. It did exist, Ms. Cohen, in the South throughout much of
our history and we have that Civil Rights Act that allowed that to
happen. It was justified, as I said in my opening statement, be-
cause the facts justified that.

You know the discrimination; African-Americans couldn’t go to
certain schools, they couldn’t use certain restrooms, there were
other kinds of routine biases against them. Out of that was why
this bill passed. But today I am not sure women or people with dif-
ferent sexual orientations face that kind of discrimination. I just
don’t see it. So I believe that if they are harassed or discriminated
against unfairly, we probably have the laws—I believe we have the
laws to fix it. So what the question would be, is this one necessary?
I'm not sure that it is. Matter of fact, I don’t think that it is, based
on what I know.

If you take these examples of crimes that I asked the Attorney
General about, I thought about one. Let me ask you, Ms. Heriot.
An individual, perhaps, let’s say hypothetically, is angry that the
husband left his sister alone with a bunch of children and he takes
up a homosexual lifestyle which he thinks is bad and he attacks
this former brother-in-law. Would that

Ms. HERIOT. 'm getting confused over the theory of relativity
here.

Senator SESSIONS. Well, the question would be, would that cover
the circumstances?

Ms. HERIOT. You're going to have to run the facts by me again
there.

Senator SESSIONS. Okay. The facts would be that, let’s say that
a man left his wife and children.

Ms. HERIOT. Okay.

Senator SESSIONS. And adopted a homosexual lifestyle.

Ms. HERIOT. Okay.

Senator SESSIONS. And the brother of the wife, former wife,
doesn’t like this and attacks the man and states that he didn’t like
his lifestyle when he attacked him. Would that meet the basic
standards of this case?

Ms. HERIOT. That’s actually a good, good hypothetical. I like that
hypothetical. The answer is, I think probably a Federal prosecutor
could look at that case and say, yes, it’s covered.
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Senator SESSIONS. Now, if the man ran off with another woman
and he had the same anger in his system and he has a confronta-
tion and attacks him, would that cover it?

Ms. HERIOT. Run it by me again.

Senator SESSIONS. If the husband ran off with another woman,
leaving his wife and children, and his brother, to avenge this, at-
tacks him, would that meet the same standards? Would that be a
Federal crime, potentially, also?

Ms. HERIOT. If you really, really wanted to make an argument
for it, yes, you can.

Senator SESSIONS. Mr. Walsh, I see you nodding. Do you agree
with that?

Mr. WALSH. Yes, I think it would. I think it’s broad enough to
encompass anything that is “because of” somebody’s gender or sex-
ual orientation.

Ms. HERIOT. Yes. He wouldn’t have gone after him had he not
been a man. That’s the trouble with this whole issue of causation,
this “because of”. I mean, causation issues have been giving phi-
losophers problems since Aristotle. It’s hard. What do we mean
when we say something happens because of something else? Well,
usually things have lots of causes. Almost always, every event has
a lot of causes.

Crimes are often motivated by very complex emotions and very
complex needs and such. It’s not very often that you run across the
case of the absolutely pure hate crime, someone decides to pick
someone else at random from the population for absolutely no rea-
son other than that person’s race, or sex, or handicap. It’s very dif-
ficult to come up with real cases that are really motivated that
way.

What happens is, race and sex and disability and sexual orienta-
tion get put into the mix. The question is, how much of the result
has to be connected or how closely must that motivation be con-
nected to race, sex, et cetera? Is this part of it or does it have to
be the primary motivation? One thing that could be done here that
might be useful is amending this bill so that it requires that the
motivation be the primary motivation. Now, that’s something that
the Department of Justice, back when I was working for the Judici-
ary Committee, didn’t want, but I think it would improve the bill.

Mr. WALSH. Can I mention another amendment? This bill would
be much different if it was limited to those acts of bodily injury
that were under color of law, and really we've been talking about
de jure, legalized discrimination, racial hatred, et cetera. That is
really what the Fourteenth Amendment, Thirteenth Amendment,
Fifteenth Amendment were put in place to address. So we have a
very clear response when there has been an official act of racial
segregation in this Nation, it was the Civil War amendments.

If this statute clearly flowed out of the Civil War amendments,
in other words, it derived its power from them, if it was under law
where if it was shown that there was a widespread, systematic dis-
regard of a State’s own laws on hate crimes or a State’s own law
on violence, if they weren’t being enforced against when the acts
were committed against gays or committed against any individual,
anything that shows that there’s a de jure, tacit approval, then this
would be a different law altogether and I think that that would
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make a lot more sense because that type of discrimination is some-
thing that we’ve made clear in the Civil War amendments, and
since then in the Civil Rights Acts as well, that that is entirely off
the board and something that the Federal Government can get in-
volved in.

Senator SESSIONS. Thank you, Mr. Chairman. This is a good dis-
cussion, a good panel. I appreciate it very much. I think I under-
stand the feelings that are here and we’ll have to wrestle with
them. I've got a number of statements from other members that I'd
offer for the record, Mr. Chairman, and I appreciate the oppor-
tunity.

[The prepared statements appear as a submission for the record.]

Senator CARDIN. I would just make an observation. I couldn’t dis-
agree more with Professor Heriot’s observations of what’s hap-
pening in the real world. I think Mr. Lieberman’s number of, I
think it was 80,000 episodes in the last decade reported indicates
that we have a significant problem of people being targeted in
America for violence solely because of their race, their religion,
their national origin, their sexual orientation, their disability. This
is a growing problem.

Look, the message—I'm going to answer my own question. The
message when we pass this—and I certainly hope that we will pass
this—is that America has made a priority protecting people from
violence because of diversity, that diversity is embraced in America
as our strength. I really do look forward to the day—look, the num-
ber of prosecutions are going to be small. Mr. Lieberman’s point is
well taken. We don’t expect there to be 80,000 prosecutions at the
Federal level, we expect it to be a very small number.

But it’s going to be meaningful and it’s going to have a major im-
pact on the attitude in America. We’ve seen attitude change in this
country. We've seen when it used to be acceptable to accept racial
slurs in cocktail conversations. That’s no longer the case, I hope,
in America today. Attitudes change. The Federal Government can
play a critical role in bringing about that change, and this is one
more chapter in achieving that goal.

I really do hope that after we pass this statute, that there will
come a time where we say, you know, this really isn’t needed any-
more in America, that we really have achieved a circumstance
where violence is not targeted against a person because of their di-
versity. I hope we all live long enough to see that day. We’re not
there today. We need help. That’s why many of us believe this is
a fundamental civil rights act that needs to be passed, and we’ll
do everything we can to see it happen. I certainly appreciate Sen-
ator Sessions’ points, and I'm sure we will continue this dialog.

If there is nothing further, here today is a statement for the
record representing the International Association of Chiefs of Po-
lice, from Sergeant Kip Malcolm, Officer Brian Bennett, Lieutenant
Crystal Nosil. If not, the record will remain open for additional
questions that may be presented to our witnesses, and the hearing
will stand adjourned.

[Whereupon, at 12:20 p.m. the Committee was adjourned.]

[Questions and answers and submissions for the record follow.]
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QUESTIONS AND ANSWERS
Gail Heriot
Member, U.S. Commission on Civil Rights
July 15, 2009
Answers to Senator Sessions questions:

ANSWER TO QUESTION 1. S. 909 is simply the latest version of a bill that has been
pending in Congress for more than a decade. [ have followed it for a long time and would be
surprised to find a Jarge number of persons who are more knowledgeable about the issues it
raises than [ am.

My Background on the Hate Crimes Bill: 1 first began to study the bill back in 1998,
when I took a leave from my position as a professor of law at the University of San Diego to
work for the Senate Committee on the Judiciary, which was then chaired by Senator Orrin Hatch.
In that capacity, | was instrumental in putting together what, if memory serves me correctly, was
the first Senate hearing on the bill. Ialso was responsible for conferring and negotiating with
Department of Justice officials and members of the then-minority Committee staff over the
language of the bill. Those negotiations were unsuccessful, since supporters of the bill strongly
opposed any effort to require that a defendant act out of actual hatred before he or she could be
charged with a federal hate crime. The negotiations were, however, certainly a learning
experience.

During this period in 1998, I undertook extensive legal research into the double jeopardy
aspects of the bill and found that it is undisputed and indisputable that the hate crimes bill will
authorize federal prosecutors to re-prosecute individuals who have already been acquitted by
state juries for the same underlying conduct.! Some of that research was reflected in my
testimony before the Committee this past June.

I also researched during this period the overall incidence of hate crimes (for which FBI
statistics were invaluable) as well as the tendency for the incidence to be overstated.” Two other
areas of interest for me were the unusual number of reported hate crimes that turn out to be
hoaxes or to be ordinary non-hate crimes when the facts are more closely scrutinized and the
level of public pressure on prosecutors to bring hate crimes prosecutions. [ have continued to
research these issues over the yea.rs.3

! Then-Attomney General Janet Reno put the matter a bit more delicately on CNN in 1998. She
said that the hate crimes bill would "give people the opportunity to have a forum in which
justice can be done if it is not done in the state court.”

% See James B. Jacobs & Kimberly Potter, Hate Crimes: Criminal Law & Identity Politics 59
(1998)(arguing that in comparison with earlier periods of racial violence in American history, "it
is preposterous to claim that the country is now experiencing unprecedented levels of [this kind
of] violence™).

? See, e.g., Girl Admits She Faked Gay Bashing Incidents, Los Angeles Times (May 9, 2005);
Wendy Thermos, Teacher Gets Prison in Hate Crime Hoax, Los Angeles Times (December 16,
2004); Nora Zamichow and Stuart Silverstein, As Hate Crimes Concerns Rise, So Does Threat of
Hoaxes, Los Angeles Times (April 20, 2004); Lisa Black, Police Say Hate Crimes Faked: NU
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As a result of the research I undertook in 1998 as well as later research, | published an
op-ed in the San Diego Union-Tribune entitied Problems with Hate Crimes Laws on July 5, 2000. 1
also debated Department of Justice officials at the San Diego County Hate Crimes Conference on
October 5, 2000. The following year, I helped plan and attended a two-day conference on hate
crimes legislation sponsored by the University of San Diego Law and Philosophy Institute.

More recently, I debated the bill in a program sponsored by the Heritage Foundation
entitled, “Hate Crimes: What is the Proper Federal Role?” on May 8, 2008. At the end of the
year, | wrote an article, entitled, Lights!, Camera! Legislation!: Grandstanding Congress Set to
Adopt Hate Crimes Bill that May Put Double Jeopardy Protections in Jeopardy, which was
based in part on further research and which was published in Engage in February 2009. My
testimony was based in large part on that article. I had hoped to finish up a law review version
of that article in June, but unfortunately, this and other Congressional testimony ended up
coming first. 1 also debated the bill on April 14, 2009 at Temple University and spoke on the bili
at a program entitled “Civil Rights in the Age of Obama,” at the Heritage Foundation on May 13,
2009.

Background on the Commission’s Letter to the Senate: 1 believe it was about a week
after the Temple University debate that members of the Commission learned that the House of
Representatives would soon be voting on the House counterpart to S. 909. Since there would be
no regularly-scheduled meeting of the Commission before that vote would take place, four
members of the Commission, all of whom were already familiar with the bill, decided to send a
letter recommending against the legislation in our individual commissioner capacities. Since |
had the most extensive experience with it, I was the obvious choice to draft the letter, although
all the signatories to the letter had a hand in it and were fully qualified to do so. In drafting the
letter, I drew on the research | had already undertaken over the years as well as new research.
The letter was sent out to members of the House leadership on April 29, 2009, the very day the
House vote took place.

At our regularly scheduled Commission meeting on May 15, 2009, a motion was made to
send a similar letter to members of the Senate leadership. The vote was 5-2 with one member
abstaining. As a non-lawyer, Vice Chair Abigail Thernstrom felt that she had not yet had an
opportunity to study the issue adequately. She later had that opportunity and wished to sign the
letter. Six (five of them lawyers) of the Commission’s eight members thus signed the Senate
version of the letter. It was sent on June 16, 2009.

Freshman Reported Knife Attack, Graffiti, Chicago Tribune (November 19, 2003); Caitlin
Francke, Jail Sentence Given in Faked Racial Attack, Baltimore Sun (August 30, 1997);
Investigators Say “Hate Crime” Was Hoax, Chattanooga Free Press (November 5, 1995); 3 in
Anti-Gay Hoax Agree to Pay for House Damage, Seattle Post-Intelligencer (January 23, 1995);
Mary B.W. Tabor, Police Say Brooklyn Man Faked Bias Attack Story for Attention, New York
Times (January 18, 1992); Peter Applebome, Woman’s Claim of Racial Crime Called a Hoax,
New York Times (June 1, 1990). See also Victim Being Gay Not Motivation in Slaying,
Investigator Says, Greenville News (S.C.) (December 1, 2007); Thousands Protest Hate Crimes,
CNN Newsroom Transcript (November 16, 2007)(available on Lexis/Nexis).
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ANSWER TO QUESTION 2. On June 17, 2009, Commissions Yaki and Melendez
sent a letter to Senator Edward Kennedy complaining that the six members who signed the June
16™ letter “did so without examination ... of the bill.” This is simply nonsense. Indeed, a
cursory ook at the June 16 letter’s footnotes would have been enough to demonstrate the falsity
of the claim. Legal footnotes do not write themselves.

Insofar as their argument is that members of the Commission should rely not on their
own expertise and research, but on the work of Commission employees, it is doubly nonsense.
Congress charged the Commission itself~which it defines as consisting of eight members-with
the responsibility for advising Congress and the President on civil rights issues. The notion that
appointed Commission members should defer to junior attorneys and interns about the legal and
policy issues presented by the bill is not just puzzling, it is insulting.* Most Americans would
see it the other way around-that public officials rely entirely too much on the work of
subordinates.

Curiously, it does not appear to be the case that Commissioners Yaki and Melendez
disagree with the main legal conclusion drawn in the letter. Instead they ignore it. The double
jeopardy issue is not even mentioned in their letter. To my knowledge, no one disagrees that the
dual sovereignty rule is an exception to the general prohibition on double jeopardy. See United
States v. Lanza, 260 U.S. 377 (1922). Put differently, no one disputes that this bill will enable
federal prosecutors to re-prosecute defendants who have been acquitted by state juries based on
the same underlying facts. 1t is not clear what further research Commissioners Yaki and
Melendez have in mind.?

The real dispute is whether this potential “two bites at the apple™ is a good thing or a bad
thing. To put it in the jargon of modern technology: Is it a bug or a feature? Former Attorney
General Janet Reno seems to have regarded it as the latter. (See footnote 1.) This is a matter for
the sound judgment of the Commission members, not the employces of the Commission, in
making its recommendation. Members of Congress are, of course, free to take or not take the
Commission’s advice as they see fit. Our responsibility is simply to make sure that members of
Congress are informed, and in fact many members of Congress were in fact unaware of the
double jeopardy implications of this bill before our letter.

4 1t is also oddly inconsistent with the “cnthusiastic support” for the bill that Commissioners
Yaki and Melendez declare in their June 17" letter. 1f members of the majority should have
deferred to Commission employees before recommending against the bill, it is difficult to
understand why Commissioners Yaki and Melendez were not similarly obligated to defer to
those employees.

% Similarly, it is undisputed and indisputable that S. 909 does not prohibit any conduct that is not
already illegal under state law. And to my knowledge, no one disputes that S. 909 is broadly
worded. See The Hate Crimes Prevention Act of 1998: Hearing on S. 1529 Before the Senate
Comm. on the Judiciary, 105th Cong. 30 (1998)(statement of Richard J. Arcara, on behalf of the
Judicial Conference of the United States, that the proposed legislation "unquestionably creates
the potential for the federalization of a significant number of state crimes").
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One particular aspect of the Yaki-Melendez letter that requires a response is the statement
that in the past, “the Commission has spoken with one voice against all manner of hate crimes.”
Let me be clear: The Commission still speaks with one voice against all manner of hate crimes.
All decent Americans do. The issue before Congress, however, is not whether hate crimes are
abhorrent. The issue is whether S. 909 is the appropriate way to deal with them.
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July 10, 2009

The Honorable Patrick Leahy
Chairman

Senate Judiciary Committee
United States Senate
Washington, DC 20510-6275

Dear Mr. Chairman:

On behalf of the Anti-Defamation League and the Leadership Conference on Civil
Rights, I am pleased to respond to your July 1* follow up questions from the
Committee’s June 25th hearing on S. 909, the Matthew Shepard Hate Crimes
Prevention Act.

Question 1. Critics of the Matthew Shepard Hate Crimes Prevention Act of 2009
(“MSHCPA”) have objected to the bill on the grounds that its language is overly
broad. For example, at the recent Judiciary Committee hearing on this legislation, the
Ranking Member of the Committee pointed to a June 16, 2009 letter the Committee
received from a majority of the United States Commission on Civil Rights opposing
the bill. According to the letter, the MSHCPA'’s current language which prohibits
acts “because of” an individual’s actual or perceived race, color, national origin,
gender, sexual oricntation, gender identity or disability is over-inclusive. Indeed, the
majority Commissioners argue that the legislation’s “because of” language would
apply not only to hate crimes, but also to acts that do not “require that the defendant
be inspired by hatred or ill will in order to convict,” including rapes and robberies
already covered under state law.

A. At the hearing, the Attorney General of the United States expressed his
views on the MSHCPA. Attorney General Eric Holder commented that he
does not believe that “the concern about this [legislation] being overly broad
is necessarily justified.” Specifically, the Attorney General noted that the
MSHCPA’s current “because of” language tracks the current hate crimes law,
18 U.S.C. 245, and does not “in any way chang[e] what I think is the
actionable language” of current hate crimes law. Do you agree with the
Attorney General? If so, please explain why.
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B. As an expert in hate crimes laws, how do you respond to the concerns from
some Civil Rights Commissioners that the MSHCPA may be overly broad?

Answer: We share the view of Attorney General Holder that the proposed legislation
is not overbroad. Far from vague or uncertaig, the “because of” triggering causation
language used in S. 909, the Matthew Shepard Hate Crimes Prevention Act (HCPA)
is commonly used, universally understood, and guided by longstanding precedent.

» ltis the language of many of the most important and most frequently used
federal anti-discrimination laws — including Title VII of the 1964 Civil Rights
Act, the heart of the federal workplace discrimination law. “Because of” is
also the language of choice for more than 40 state anti-discrimination laws,
more than 30 state fair housing laws, and dozens of other municipal anti-
discrimination ordinances.

» In addition, the “because of” formulation has a 40-year track record of
effective use as the centerpiece of federal criminal civil rights laws, 18 U.S.C.
§ 245, and is also the operative causation trigger language employed in other
federal criminal civil rights laws and the vast majority of state hate crime
statutes — some of which have been on the books for 25 years.

» Importantly, the precise question of whether “because of” language was
overly broad or vague was specifically addressed — and flatly, unanimously
rejected — in the 1993 landmark United States Supreme Court case Wisconsin
v. Mitchell, which upheld a challenge to the Wisconsin hate crime statute
Wisconsin v. Mitchell, 508 U.S. 476 (1993)

I._Federal and State Civil Rights Laws
We do not agree with the claim that the HCPA’s “becausc of” language would apply

not only to hate crimes, but also to any act that does not “require that the defendant be
inspired by hatred or ill will in order to convict.” This contention is not supported by
either a plain reading of the HCPA or by the largest body of law interpreting the
phrasc “because of,” the federal civil rights case law.

The term “because of” has a long and unbroken history of being interpreted as
requiring “actual motivation,” a “determinative influence,” or, in some cases, “the
sole cause.”’ More importantly, “because of” has never been interpreted by any

! A recent Supreme Court decision also found that “because of” means “but for.” See Gross v. FBL,
No. 8-441 (S.Ct. June 18, 2009), (In an age discrimination case brought under the Age Discrimination
Employment Act of 1967, the Court held that in a claim for disparate treatment under the ADEA,
“becausc of” means “but for”).
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federal court to permit a plaintiff to make out a causc of action for discrimination
merely because he or she is a member of a particular group.

The plain language of the HCPA is in line with this longstanding precedent. Section
7 of S. 909 (at proposed 18 USC § 249(A)(1) and (2)), rcads:

Whoever . . . willfully causes bodily injury to any person . .. because of the
actual or perccived religion, national origin, gender, sexual orientation, gender
identity or disability of any person.

Under longstanding interpretation of “because of” by federal courts, this section will
be interpreted by courts to require actual motivation, not mere membership in a
particular group. This construction is amplified by a plain reading of the text of
Section 10 of S. 909, which clearly adopts this traditional interpretation by saying
that:

(2) Violent Acts. — This Act applies to violent acts motivated by actual or
perceived race, color, religion, national origin, gender, sexual orientation,
gender identity or disability of a victim.

Even if there was some doubt about whether “because of” means “motivated by,” the
plain language of Section 10 eliminates that concern. A robbery or rape could not be
prosecuted under the HCPA unless the crime was actually motivated by the race,
color, religion, national origin, gender, sexual orientation, gender identity, or
disability of the victim.

IL The Use of “Because of”’ in Federal Civil Rights Laws
As noted above, there is a great deal of support for the proposition that “because of”

is defined by federal courts as “actual motivation,” a “determinative influence,” or, in
some cases, “the sole cause.” Four key examples, the Civil Rights Act of 1964, the
Age Discrimination in Employment Act, the Americans with Disabilities Act, and the
Fair Housing Act support this interpretation.

Notably, and as discussed in greater detail below, the United States Supreme Court
has relied on these federal civil rights statutes as the touchstone for its determination
that the “because of” causation formulation in state hate crimes laws is
constitutional. Wisconsin v. Mitchell, 508 U.S. 476, 487 (1993). Like workplace and
housing civil rights laws, the prohibited conduct under the HCPA and other hate
crime laws is the intentional selection of the victim for targeted, discriminatory
criminal behavior because of the victim’s personal characteristics.
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A. Civil Rights Act of 1964. Title VII of the Civil Rights Act of 1964 makes it an
“unlawfu! employment practice for an employer to ... discriminate against any
individual with respect to his compensation, terms, conditions, or privileges of
employment, because of such individual's race, color, religion, sex, or national
origin.” 42 U.S.C. § 2000e-2(a)(1) [emphasis added].

Indeed, a significant body of law has developed around proving that discrimination
happened because of race, color, religion, sex, or national origin. A claim of
intentional disparate treatment based on race, color, religion, sex, or national origin
can survive summary judgment only when the plaintiff has presented sufficient
evidence to show that there is a genuine issue of material fact that the plaintiff's race,
color, religion, sex, or national origin actually motivated the allegedly discriminatory
conduct. See Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 141, 120
S.Ct. 2097, 147 L.Ed.2d 105 (2000) (quoting Hazen Paper Co. v. Biggins, 507 U.S.
604, 610, 113 S.Ct. 1701, 123 L.Ed.2d 338 (1993) (“[L]iability depends on whether
the protected trait ... actually motivated the cmployer's decision.”). A plaintiff
alleging discrimination may prove intentional discrimination through (1) presenting
direct evidence of discrimination, see Price Waterhouse v. Hopkins, 490 U.S. 228,
109 S.Ct. 1775, 104 L.Ed.2d 268 (1989), or (2) presenting indirect evidence of
discrimination that satisfies the familiar three-step framework of McDonnell Douglas
Corp. v. Green, 411 U.S. 792,93 S.Ct. 1817, 36 L.Ed.2d 668 (1973). The McDonnell
Douglas framework is a burden shifting framework which requires an employee to
first make out a prima facie case, then requires thc employer to articulate a non-
discriminatory reason for the challenged employment decision, then shifts the burden
back to the plaintiff to show that the nondiscriminatory reason proffcred by the
defendant is a pretext. The McDonnell Douglas standard tests to see whether some
adverse employment action happened because of animus.

B. Age Discrimination in Employment Act. To prevail on a claim of age
discrimination under the federal Age Discrimination in Employment Act, 29 U.S.C. §

621 et seq. (“ADEA”) (“it shall be unlawful for an employer . . . to fail or refuse to
hire or to discharge any individual or otherwise discriminate against any individual
.... because of such individual’s age™), a plaintiff must prove that his or her age
“actually motivated” and “had a determinative influence” on the employer's
termination decision. Reeves, 530 U.S. at 141.

As recently as this term, the Supreme Court offered a fairly restrictive intcrpretation
of ADEA’s “because of” provision, saying that “...the ordinary meaning of the
ADEA’s requirement that an employer took adverse action ‘because of” agc is that
age was the ‘reason’ that the employer dccided to act . . . To establish a disparate-
treatment claim under the plain language of the ADEA, therefore, a plaintiff must
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prove that age was the ‘but-for’ cause of the employer’s adverse decision.” Gross v.
FBL Financial Services, -- US — (Junc 18, 2009). This narrow interpretation lends
further support to the proposition that “because of” is treated very carefully by the
courts and that the courts will usc an equally restrictive interpretation in the HCPA.

C. Americans with Disabilities Act. The Americans with Disabilities Act (ADA)
also contains the “because of” language and also trcats it as causal. The ADA
prohibits employers from “discriminat{ing] against a qualified individual with a
disability because of th[at] disability ... in regard to ... terms, conditions, and
privileges of employment,” 42 U.S.C. § 12112(a); see Board of Trustees of University
of Alabama v. Garrett, 531 U.S. 356 (2001)(emphasis supplied). Similar to Title
V11, the ADA uses the McDonnell Douglas framework to force the question of
causation. See e.g., Kosmicki v. Burlington Northern & Santa Fe R. Co., 545 F.3d
649, 651 (8"Cir 2008)(“Under this framework, [plaintiff] was first required to make
out a prima facie case by proving that he was disabled within the meaning of the
ADA, that he was qualificd to perform the cssential functions of his job, and that he
suffered an adverse employment action because of his disability.”).

A review of the Fifth Circuit’s holdings regarding the definition of “because of” is
instructive. The Fifth Circuit’s description of a circuit split on how to definc
“because of” shows how restrictive “becausc of” is treated in ADA cases, as the split
is between “a motivating factor” or being a “sole cause:”

The causation question under the ADA is really a question of whether “the
ADA's use of the causal language ‘becausc of, ‘by reason of,’ and ‘becausc’
means that discriminatory and retaliatory conduct is proscribed only if it was
solely because of, solely by reason of, or solely because an employce was
disabled or requested an accommodation. The answer to this question is
unsettled in the Fifth Circuit. Some circuit decisions in the 1990s endorsed,
without cxplaining the reasons, the “sole causation” standard. Other circuit
decisions have approved the “motivating factor” causation test for ADA
claims .... Seven of our sister circuits have rcached the conclusion that the
ADA causation standard does not require a showing of sole cause. Pinkerton
v. Spellings, 529 F.3d 513, 517 -518 (5™ Cir 2008)(cndorsing motivating
factor).

However one views this split, the Courts uniformly give a very parsimonious and
restrictive meaning to “because of.”

D. Fair Housing Act. The Fair Housing Act (FHA) provides that it is unlawful “[t]o
discriminate against any person in the terms, conditions, or privileges of sale or rental
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of a dwelling, or in the provision of services or facilities in connection therewith,
because of race, color, religion, sex, familial status, or national origin.” 42 U.S.C. §
3604(b). The Fair Housing Amendments Act of 1988 (FHAA) amended the FHA by
adding a new subsection (f) that also prohibits housing discrimination “because of” a
disability. Because the FHA and FHAA — like Title VII - require a plaintiff to show
that he or she was denied his right to fair housing because of his status as a member
of a protected class rather than for some valid reason, similar standards of causation
and motive are used. Given that the problem of distinguishing racially-motivated
from legitimately-motivated conduct arises just as it does under Title VII, the
standards enumerated in McDonnell Douglas are applicable in nonclass suits alleging
Fair Housing Act violations and are routinely used in FHA and FHAA cases. See,
e.g., Mitchell v. Shane, 350 F.3d 39, 47 (2d Cir. 2003); East-Miller v. Lake County
Highway Dept., 421 F.3d 558, (7th Cir 2005); Miller v. Poretsky, 595 F.2d 780, 792,
193 (D.C. Cir 1978). Of course, evidence of direct discrimination (such as a facially
discriminatory policy) forecloses the need for McDornell Douglas analysis. In short,
the FHA and FHAA generally require a searching inquiry under McDonnell Douglas
to determine whether the allegedly discriminatory conduct occurred “because of”
membership in a protected group, or merely was coincidental to that membership.

Like workplace and housing civil rights laws, the prohibited conduct under the HCPA
and other hate crime laws is the intentional selection of the victim for targeted,
discriminatory criminal behavior on the basis of the victim’s personal characteristics.

111. Federal Criminal Civil Rights Statutes.

As Attorney General Holder noted, the language of the HCPA mirrors the text of
current hate crimes law in 18 USC §245. With over 40 years of effective use, the
“because of”’ causation trigger language has been well understood and has withstood
constitutional challenge.

Indeed, courts have described the “because of” trigger language as a separate element
of charges under §245. For example, because the statute proscribes willfully injuring
“any person because of his race,” 18 U.S.C. § 245(b), the Government was required
to prove not only that the defendant killed his victim, but that he did so because of the
victim’s race. U.S. v. Woodlee, 136 F.3d 1399, 1410 (10th Cir 1998) (emphasis in
original); United States v. Makowski, 120 F.3d 1078, 1081 (9th Cir 1997) (Section
245 prohibits the assault of an individual where the violence is motivated by racial
animus and prevents the victim from enjoying a federally protected right); United
States v. Price, 464 F.2d 1217, 1218 (8th Cir. 1972) (separately identifying racial bias
and intent to interfere with a victim's use of a public facility in a case involving §
245(b)(2)(B)). As the Second Circuit noted in regard to section 245(b)(2)(B):
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Section 245(b)(2)(B) properly understood, therefore stops well short of
creating a general, undifferentiated federal law of criminal assault and instead
restricts its attention to acts of force or threat of force that involve two distinct
kinds of discriminatory relationships with the victim-- first, an animus against
the victim on account of her race, religion, etc., that is, her membership in

the categories the statute protects; and, sccond, an intent to act against the
victim on account of her using public facilities, etc., that is, because she was
engaging in an activity the statute protects. U.S. v. Nelson, 277 F.3d 164,

189 (2nd Cir 2002).

In addition, the “because of” causation language has also been employed in scveral
other key federal criminal civil rights laws, none of which has been found vague or
overbroad and each of which is an element of the various offenses.

For example, Criminal Interference with Right to Fair Housing, 42 U.S.C. § 3631(a),
prevents intimidation of “any person becausc of his race, color, religion, sex” from
exercising rights to fair housing. 42 U.S.C. §3631(a). To establish a violation of
section 3631(a), the government must prove beyond a reasonable doubt that the
defendant acted with the specific intent to injure, intimidate, or interfere with the
victim's rights because of his or her race and because of the victim's occupation of his
or her home. U.S. v. Magleby, 241 F.3d 1306 (10th Cir. 2001)(* § 3631(a) requires
that the government prove beyond a reasonable doubt that the defendant targeted the
victims because of their race”) See also U.S. v. Craft, 484 F.3d 922, 926 (7th Cir.
2007)(race must be shown to be at least a motivating factor) . See also discussion of
Sentencing Guidelines § 3Al.1(a)(hate crime enhancements), infra.

Similarly, 18 U.S.C. § 247(a)(1), Damage to Religious Property and Obstruction of
Persons in the Free Exercise of Religious Beliefs, provides that whoever
“intentionally defaces, damages, or destroys any religious real property, because of
the religious character of that property, or attempts to do so” is guilty of a federal
crime. And 18 U.S.C. § 247(c) provides that whoever “intentionally defaces,
damages, or destroys any religious real property because of the race, color, or ethnic
characteristics of any individual associated with that religious property, or attempts to
do so” is also guilty of a crime.

Finally, the United States Sentencing Guidelines, as required by Section 280003 of
Pub. L. 103-322, provide that if the district court determines beyond a reasonable
doubt that the defendant intentionally selected a victim “because of” the victim's race,
then the offense level is to be increased by three levels. U.S.S.G. § 3A1.1(a). See
“Sentencing Guidelines” 38 Geo. L.J. Ann. Rev. Crim. Proc. 681, 699 -

751 (2009),citing cases as follows: U.S. v. Johnson, 152 F.3d 553, 554-55, 557 (6th
Cir. 1998) (“Because the jury found beyond a reasonable doubt that Weems and
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Mitchell selected the victim because of his race, the district court should have applied
the three-level enhancement when calculating the correct guidelines range.”); U.S. v.
Weems, 517 F.3d 1027,1029-30 (8th Cir. 2008) (hate crime enhancement applied
because defendants conspired to injure, oppress, threaten, and intimidate man based
on race); U.S. v. Woodlee, 136 F.3d 1399, 1414 (10th Cir. 1998) (scntence was
properly enhanced under § 3A1.1(a), where defendant knew the racial motivation for
his co-dcfendants’ taunting, chasing and shooting at the victims and chose to join
their conspiracy); United States v. Sheldon, 107 F.3d 868 (4th Cir. 1997) (conviction
under 42 U.S.C. § 3631 required enhancement under section 3A1.1 as defendant
selected victims bascd on race and isolated location of victims' home); U.S. v. Boylan,
S F. Supp. 2d 274, 283 (D.N.J. 1998)(Application of subsection (a) not appropriate
where defendant generally chose “single, poor, Hispanic or light-skinned black
females” as his victims because “it does not appear beyond a reasonable doubt that
the primary motivation for the offcnse was a hatred of [the victims]”).

In summary, decades of expericnce clcarly show that use of the “becausc of”
causation language in various federal criminal civil rights statutes and in § 3A1.1(a)
of the Sentencing Guidelines has never served as an occasion for the realization of
generalized fears about this langnage. Our nation’s courts have uniformly, carefully,
and judiciously applied this language without overreaching, without any successful
constitutional challenge and without unlawfully “creating a general, undifferentiated
federal law™ to replace traditional state criminal law.

IV. State Hate Crime Laws.

The laws in 34 of the 45 states with hate crime statutes contain “because of “
language as the operative causation trigger. And five other states use a very similar
formulation -~ “based on” or “by reason of”” — as their causation trigger language. A
table outlining the causation trigger language of the nation’s state hate crime laws is
attached.

There is no evidence that the “because of” language is confusing or vague to either
police officials or prosecutors. In fact, the International Association of Chiefs of
Police, the world’s most influential law enforcement organization, uses “because of”
causation language in the definition section of its “Investigation of Hate Crimes”
Model Policy. This Model Policy, which was updated in February, 2008, includes all
of the categories of crime victims covered by the HCPA -- race, color, religion,
national origin, sexual orientation, gender, gender identity, and disability.

In addition, most state courts have interpreted their various state hate crime statutes as
requiring a causal connection between the protected characteristics enumerated in the
statute and the criminal conduct . . . courts generally have stated that what is required
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is a causal or "but for" connection between the victim's protected status . . . and the
criminal conduct. Lu-in Wang, Hate Crimes Law, § 10:14.

For example, see [n re M.S., 10 Cal. 4th 698, 42 Cal. Rptr. 2d 355, 896 P.2d 1365,
1377 (1995) (“'because of means the conduct must have been caused by the
prohibited bias. A cause is a condition that logically must exist for a given result
or consequence to occur.”).

We are not familiar with a single case of confusion, abuse, or misuse of either federal
or state statutes that employ “because of” triggering causation language. Indeed, the
complete lack of prosecutorial misuse or abusc of discretion is a fundamental reason
why such a broad coalition of civil rights, religious, education, civic, and professional
organizations has come together in support of hate crime laws in general — and this
legislation in particular. It is also noteworthy that the policy opponents of the bill
who served as witnesses at the June 25 hearing did not reference any specific cases
that would illustrate their vagueness or misapplication concerns.

V. Wisconsin v. Mitchell

The United States Supreme Court addressed the constitutionality of hate crime
statutes squarely in 1993 in Wisconsin v. Mitchell. Like the HCPA, the Wisconsin
hate crime statute challenged in that case employs “because of” as triggering
causation language. The relevant section of the Wisconsin hate crime statute at issue
in Wisconsin v. Mitchell reads:

Wis. Stat. §939.645
§939.645. Penalty; crimes committed against certain people or property
= Ifa person does all of the following, the penalties for the underlying crime are
increased as provided in sub. (2):

(a) Commits a crime under chs. 939 1o 948.

(b) Intentionally selects the person against whom the crime under par. (a) is
committed or selects the property that is damaged or otherwise affected by
the crime under par. (a) in whole or in part because of the actor's belief or
perception regarding the race, religion, color, disability, sexual orientation,
national origin or ancestry of that person or the owner or occupant of that
property, whether or not the actor's belief or perception was correct.

[emphasis added]

Wisconsin v. Mitchell involved a vicious racial assault by a group of young black men
against a white boy. The Supreme Court summarized the facts as follows:
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On the evening of October 7, 1989, a group of young black men and boys,
including Mitchell, gathered at an apartment complex in Kenosha, Wisconsin.
Several members of the group discussed a scene from the motion picture
“Mississippi Burning,” in which a white man beat a young black boy who was
praying. The group moved outside and Mitchell asked them: “Do you all feel
hyped up to move on some white people?” Shortly thereafter, a young boy
approached the group on the opposite side of the street where they were
standing. As the boy walked by, Mitchell said: “You all want to fuck
somebody up? Therc goes a white boy; go get him. Mitchell counted to three
and pointed in the boy’s direction. The group ran toward the boy, beat him
severely, and stole his tennis shoes. The boy was rendered unconscious and
remained in a coma for four days.

A jury convicted Mitchell of aggravated battery, and also found that he had
intentionally selected the victim because of his race. Under Wisconsin’s hate crime
law, the maximum sentence for a felony such as aggravated battery is enhanced by
five years (in this case, from two to seven years) when the defendant “intentionally
selects” the victim “because of the race, religion, color, disability, sexual orientation,
national origin or ancestry of that person.” Mitchell was sentenced to four years in
prison.

Appealing his conviction and sentence, Mitchell challenged the constitutionality of
the Wisconsin law, contending that it violated his First Amendment rights. The
Wisconsin Court of Appeals upheld his sentence, but the Wisconsin Supreme Court
overturned it, finding that the penalty-enhancement statute punished his offensive
thoughts. The state of Wisconsin appealed this ruling, and the Supreme Court
granted certiorari.

In June 1993, the U.S. Supreme Court issued its decision — unanimously reversing the
Wisconsin Supreme Court and finding Wisconsin’s hate crimes law constitutionally
sound. Writing for the Court, Chief Justice William Rehnquist distinguished the
Wisconsin law from the ordinance at issue in an earlier case, R 4 V. v. City of St.
Paul, 505 U.S. 377 (1992), observing that the Wisconsin law was aimed at and
punished criminal conduct, and “a physical assault is not by any stretch of the
imagination expressive conduct protected by the First Amendment.”

Chief Justice Rehnquist addressed the “because of” causation formulation very
directly:

Mitchell argues that the Wisconsin penalty enhancement statute is invalid
because it punishes the defendant’s discriminatory motive, or reason, for
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acting. But motive plays the same role under the Wisconsin statute as it does
under federal and state antidiscrimination laws, which we have previously
upheld against constitutional challenge. See Roberts v. Jaycees, 468 U. §., at
628; Hishon v. King & Spalding, 467 U.S. 69, 78 (1984); Runyon v.
McCrary,427 U.S. 160, 176 (1976). Title VII, for example, makes it unlawful
for an employer to discriminate against an employee "because of such
individual's race, color, religion, sex, or national origin." 42 U.S.C. § 2000e
2(a)(1) (emphasis added). In Hishon, we rejected the argument that Title VI1
infringed employers’ First Amendment rights. And more recently, in R. 4. V.
v. 8t. Paul, 505 U. S., at ---- (slip op., at 11), we cited Title VII (as well as 18
US.C. § 242 and 42 U.S.C. §§ 1981 and 1982) as an example of a permissible
content neutral regulation of conduct. Wisconsin v. Mitchell, 508 U.S. 476,
487 (1993).

The Court’s resounding endorsement of hate crimes laws in Mitchell reflected a
reaffirmation of several key concepts behind these laws. First and foremost, it stood
for the proposition that “the punishment should fit the crime,” and legislatures are
justified in prescribing harsher sentences for crimes where the impact transcends
individual victims. Second, it reaffirmed that — as in the case of different degrees of
homicide — intent is relevant in addressing bias-motivated crimes, and legislatures can
mandate tougher sentences for perpetrators who target their victims because of an
immutable characteristic such as race or ethnicity. Finally, the Court determined that
hate erimes laws, like anti-discrimination laws, do not violate a perpetrator’s free
speech rights, because even if bias is present, absent the prohibited conduct there
would be no legal sanction.

Thus, just as federal anti-discrimination civil rights law does not allow claims for
discrimination merely given the fact that the victim is in a protected category, neither
will this statute permit prosecutions merely because the victim is in a protected
category. Consequently, the rape and robbery examples fail. To obtain a conviction
under the HCPA, a prosecutor would have to prove, beyond a reasonable doubt, that
the perpetrator was motivated by membership of the victim in a protected category. It
is that motivation, and not merely the faet that the victim was in the protected
category, that establishes this requirement. The HCPA thus requires in the
establishment of the motivation of the perpetrator, a requirement well-articulated and
well understood in both federal and state eivil rights laws and federal and state hate
crime laws.

Question 2. During the hearing, some Republican Senators expressed concerns
about whether empirical data shows that hate crimes are an ongoing and serious
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problem for the Nation. Can you identify what data or empirical studies support the
need for passage of the Marthew Shepard Hate Crimes Prevention Act of 20097 Are
you concemed that in available empirical evidence, some hate crimes may be
underrepresented due to gaps in data collection or the lack of voluntary compliance
by the states? If so, please explain why.

Answer:

The Prevalence of a National Hate Crime Problem in America

The FBI has been collecting hate crime statistics and publishing an annual report on
their findings since 1991, under the Hate Crime Statistics Act (HCSA) 28 U.S.C.
§534. As stated in our testimony, the HCSA now provides the best national picture of
the magnitude of the hate violence problem in America — though still clearly
incomplete.

Enacted in 1990, the HCSA requires the Justice Department to acquire data on crimes
which "manifest prejudice based on race, religion, sexual orientation, or ethnicity”
from law enforcement agencies across the country and to publish an annual summary
of the findings. In the Violent Crime Control and Law Enforcement Act of 1994
(Public Law 103-322 September 13, 1994), Congress expanded coverage of the
HCSA to require FBI reporting on crimes based on "disability."

Existing Data is Incomplete — and Certainly Understates the True Number of
Hate Crimes

There is very substantial evidence to demonstrate that the FBI HCSA data
undercounts the actual number of hate crimes in America. There are at least three
factors which combine to limit comprehensive, complete hate crime reporting.

First, the entire FBI crime data collection program is voluntary. Federal, state, and
local police officials are generally under no obligation to report their crime data to the
FBI. As noted in our testimony, in 2007, the most recent HCSA data available, only
13,241 of the 17,000 law enforcement agencies in the United States participated in
this data collection effort. And of those participating agencies, only 15.3% reported
even a single hate crime — every other jurisdiction affirmatively reported zero hate
crimes to the FBI.

According to the FBI, among the almost 4,000 policc agencies across the nation that
did not participate in this HCSA data collection effort at ail, were at least four
agencies located in cities of over 250,000 population and at least twenty-one agencies
in cities between 100,000 and 250,000. Further, in 2007, two of the 50 largest cities
in America did not participate in the HCSA program at all — Indianapolis and
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Honolulu. And four other cities among the largest in America affirmatively reported
to the FBI that they had zero hate crimes in 2007. A chart which compiles the FBI
HCSA reporting for the years 1997-2007, a state-by-state comparison of HCSA
reporting, and a chart which compiles the HCSA reporting from the largest 50 cities
in America from 1992 to 2007 are attached.

Second, there are significant gaps in data collection caused by the patchwork of state
hate crime laws. While forty-five states and the District of Columbia have hate
crime penalty-enhancement laws, many do not include all the categories included in
the HCPA. Currently, only thirty states and the District of Columbia include sexual
oricntation-based crimes in their hate crimes statutes; only twenty-six states and the
District of Columbia include coverage of gender-based crimes; only twelve states and
the District of Columbia include coverage of gender-identity based crimes, and only
thirty states and the District of Columbia include coverage for disability-based
crimes. And five states — Arkansas, Georgia, Indiana, South Carolina, and Wyoming
— have no hate crime statute at all. A chart of state hate crimes statutory provisions
was attached as part of our testimony.

The fact that five states do not have hate crime laws, coupled with the fact that many
states do not include all the categories of the HCPA in their laws, certainly has
resulted in an undercounting of hate crimes in those states. Law enforcement officials
must be trained to identify, report, and respond to bias-motivated criminal acts.
Further, those states that lack a statutory basis for investigating and prosecuting hate
violence — or certain categories of hate crime victims — would underreport those hate
crimes to the FBI.

Third, the FBI itself, under the HCSA, only collects and reports data on crimes
directed at individuals because of their race, religion, sexual orientation, national
origin, and disability. The FBI does not currently collect and report data on gender-
based crimes or crimes directed at individuals because of their gender identity. We
have no national data on these crimes at all. Only five states currently collect gender-
based hate crime data and only one state, California, currently collects data on gender
identity-based hate crimes. The result is an obvious undercounting of gender-based
and gender identity-based hate crimes. The HCPA addresses this deficiency by
adding gender and gender identity to the FBI’s HCSA reporting mandate. The FBI’s
effective implementation of the HCSA demonstrates that data collection efforts can
also spark increased public awareness of the problem and improvements in the local
response of police and the criminal justice system to these crimes.

For example, although not currently counted in FBI statistics, hate crimes directed
against the transgender community are prevalent. As the examples below graphically
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illustrate, hate crimes against transgender people are a national problem that must be
addressed.

e In July of 2008, in Greeley, Colorado, Angie Zapata, a 20 year-old
transgender woman, was fatally beaten after her date discovered she was
transgender. Her attacker beat Zapata with a fire extinguisher and admitted to
police that he hit Zapata twice in the head thinking he had “killed it.”

s In November of 2008, in Memphis, Tennessee, Duanna Johnson, a
transgender woman, was found shot to death in North Memphis. No one has
been charged with the crime. In February of 2008, she had been arrested on
charges of prostitution. She was sitting in a chair in a holding area at the
Shelby County Jail when an officer walked up and punched her several times.
A surveillance camera shows the officer punching Johnson several times,
apparently holding handcuffs in the hand that was hitting her.

o In the hate crime on which the film “Boys Don’t Cry” was based, 21 year-old
Brandon Teena was raped and later killed by two friends after they discovered
he was biologically female. After the rape and assault, Teena reported the
crime to the police, but Richardson County Sheriff, Richard Laux, who
referred to Teena as “it,” did not allow his deputies to arrest the two men
responsible. Five days later, those two men shot and stabbed Teena to death in
front of two witnesses, Lisa Lambert and Philip DeVine, who were then also
murdered. JoAnn Brandon, Teena’s mother, filed a civil suit against Sheriff
Laux, claiming that he was negligent in failing to arrest the men immediately
after the rape. The court found that the county was at least partially
responsible for Teena’s death and characterized Sheriff Laux’s behavior as
“extreme and outrageous.” Had the HCPA been in effect, federal authorities
could have investigated and prosecuted the offenders when the local
authorities refused to do so.

In 2005, the Bureau of Justice Statistics (BJS) prepared a report, Hate Crime
Reported by Victims and the Police, http://www.ojp.usdoj.gov/bjs/pub/pdf/hervp.pdf,
based on estimates derived from victim reports from BJS’s National Crime
Victimization Survey. That report estimated an annual average of 191,000 hate crime
incidents over the period July 2000 to December 2003 — more than 15 times the
number of incidents documented in FBI HCSA reports. Victims also indicated that
only 92,000 of these hate crime victimizations had been reported to police.
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Research has demonstrated that victims are more likely to report a hate crime if they
know a special reporting system is in place. Yet, studies by the National
Organization of Black Law Enforcement Executives (NOBLE) and others have
revealed that some of the most likely targets of hate violence are the least likely to
report these crimes to the police. In addition to cultural and language barriers, some
immigrant victims, for example, fear reprisals or deportation if incidents are reported.
Many new Americans come from countries in which residents would never call the
police -- especially if they were in trouble. Gay, lesbian, bisexual, and transgender
victims, facing hostility, discrimination, and, possibly, family pressures, may also be
reluctant to come forward to report these crimes.

Notwithstanding this substantial discussion of evidence of undercounting of hate
crimes in America, the numbers positively documented by the FBI are very
disturbing. The devastating effects of hate crimes extend far beyond their numbers.
A parallel example is the FBI’s annual report focused on law enforcement officers
feloniously killed in the line of duty. In 2008, the FBI reported 4} such deaths. In
2007, the number was 58. These numbers are fortunately very small, but the dramatic
impact of each and every one of these police deaths justifies the attention devoted to
these crimes — and our nation’s best efforts to prevent and respond to them.

The same is true for hate crimes. It is crucial to keep in mind the impact of bias
crimes on victims and on communities. These crimes are designed to intimidate the
victim and members of the victim's community, leaving them feeling fearful, isolated,
vulnerable, and unprotected by the law. Failure to address this unique type of crime
could cause an isolated incident to explode into widespread community tension.

As highlighted at the June 25, 2009 hearing, in 2007 there were 7,624 reported bias-
motivated criminal incidents — almost one hate crime every hour of every day. Of'the
7,624 total incidents, 3,870 were motivated by racial bias; 1,265 by sexual orientation
bias; 1,007 by ethnicity/national origin bias; and 79 were reported to have occurred
against disabled individuals. 1,400 (18.3%) of all reported crimes were motivated by
religious bias. Of the incidents motivated by religious bias in 2007, 969 (69.2%)
were directed against Jews and Jewish institutions. They accounted for 12.7% of the
total number of reported hate crimes in 2007.

Of special concern is the fact that reported crimes directed against Hispanics
increased markedly — in a report year in which virtually every other category of crime
decreased. In fact, as previously mentioned, 2007 was the fourth straight year the
FBI documented increased reported hate crimes against Hispanics. The number of
sexual orientation hate crimes rose to its highest level in five years, as well.
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These numbers do not tell the whole story. Behind each and every one of these
statistics is an individual or a community targeted for violence for no other reason
than race, religion, sexual orientation, disability, or national origin. Hate crimes tear
at the fabric of our communities. They deserve the serious attention, and the
enhanced protection, that this legislation provides.

Thank you for the opportunity to respond to these questions. We very much
appreciate your leadership in holding the June 25 hearing for this important
legislation and we hope this has adequately addressed your questions.

Sincerely,

Michael Lieberman
Washington Counsel

cc: Jess N. Hordes, ADL Washington Director
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U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attorney General Washington. D.C. 20530

The Honorable Patrick J. Leahy
Chairman

Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

Enclosed please find responses to questions posed to Attorney General Eric H.
Holder, Jr., following the Attorney General’s appearance before the Commiitee on June
25, 2009, regarding “The Matthew Shepard Hate Crimes Prevention Act of 2009.” We
hope this information is helpful to the Committee.

The Office of Management and Budget has advised us that from the perspective of
the Administration’s program, there is no objection to the submission of these responses.
If we may be of additional assistance in connection with this or any other matter, we trust
that you will not hesitate to call upon us.

Sincerely,
Y (s

Ronald Weich
Assistant Attorney General

Enclosure

cc:  The Honorable Jeff Sessions
Ranking Minority Member
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Attorney General Eric H. Holder, Jr.
Responses to Questions for the Record
Following Testimony on the Matthew Shepard Hate Crimes Prevention Act
Before the United States Senate Committee on the Judiciary
June 25, 2009

Coburn

1. At the recent DOJ oversight hearing, you said that you didn’t think the
murder of Army Private Long killing “would be cognizable under the
[current] hate crime statute” and that you “would want to look and see what
the statistics show, what the facts show” before we offered this protection to
member of the military. You added, “I think we can certain show that there
are substantial numbers of crimes that happen” within the bill’s protected
classes.

. Can you point to specific statistics which justify the inclusion
of “perceived gender identity” as a protected status in this bill?

Answer: The murder of Army Private Long and the wounding of Private Quinton L.
Ezeagwula at a Little Rock Armed Forces recruiting center is clearly a reprehensible
crime of violence. The Department recognizes that this tragic shooting would not be
criminalized by proposed 18 U.S.C. § 249. This, however, does not mean that there is no
federal jurisdiction over the murder. 18 U.S.C. § 111(a)(1) prohibits forcible assault of
military personnel while performing his or her duty, and 18 U.S.C. § 1114 prohibits the
killing or attempted killing of such personnel.

The Department believes that, just as the federal government has an interest in
protecting military personnel, it also has an interest in preventing hate crimes, which
victimize not only individuals, but entire communities. According to 2007 statistics
published by the Federal Bureau of Investigation’s Uniform Crime Reporting Program,
16.6 percent of hate crimes were motivated by sexual-orientation bias. Solid statistics on
the prevalence of gender identity-based crimes are especially difficult to find, given the
problem of underreporting due to “fear of law enforcement, language barriers, [and] lack
of outreach and services.” National Coalition of Anti-Violence Programs (NCAVP),
Hate Violence Against Lesbian, Gay, Bisexual, and Transgender People in the United
States: 2008, at 50. The NCAVP recently reported a 2% increase in the total number of
victims reporting anti-LGBT violence (2,424) from 2007 to 2008 and known anti-LGBT
murders rose 28% from 2007 to 2008 alone. Specific data on gender identity-based
crimes showed that anti-transgender bias comprised 12% (206) of the total incidents
reported in 2008. Although the NCAVP’s statistics are based on data from member
organizations and exclude certain regions of the country, their figures “consistently
exceed those of national FBI statistics and those of local law enforcement.” id. at 16,
which suggests that such crimes often go unreported.
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With respect to “perceived” as opposed to “actual” gender identity, there are no
statistics breaking down the number of crimes based upon perception versus actual status
for any covered class. However, including the phrase “actual or perceived” — as under
current federal hate crimes law — will ensure that a defendant cannot succeed in a
“mistake of fact” defense, claiming that he is not guiity of a hate crime because his victim
did not in fact have the characteristic that the defendant believed he had.

2. Precisely how many hate crimes is the Justice Department aware of that have
gone unprosecuted at the state and local level?

Answer: The Department believes that our partners at all levels of law enforcement share
our commitment to effective hate crimes enforcement. The Department does not have
access to precise statistics of hate crimes that have gone unprosecuted at the state and
local level, and we are unaware of any source for such comprehensive information of
unprosecuted offenses generally. Federal jurisdiction over the violent bias-motivated
offenses covered under S. 909 is needed as a backstop for state and local law
enforcement, to ensure that justice is done in every case.

Some cases may involve attacks in more than one jurisdiction, for which the
federal government may be in a better position to investigate or prosecute. In other cases,
a state, local, or tribal jurisdiction may want to draw on the resources and expertise of the
federal government, or even request that the matter be prosecuted by the federal
government. Finally, on those rare occasions when a state is unable or unwilling to
investigate or prosecute a hate crime, or the verdict or sentence in a state proceeding is
inadequate to vindicate the interests of justice, the federal government needs jurisdiction
to act.

One example of the need for an effective federal backstop in this area is the case
of Sean Kennedy, which the Attorney General discussed in his written testimony before
the Committee. On May 16, 2007, Kennedy, twenty years old, was killed as he left a
local bar in Greenville, South Carolina. His eighteen-year-old assailant, Stephen A.
Moller, approached Kennedy from the rear and called him a “faggot™ as he punched him
in the head, causing Kennedy to fall and hit his head on the pavement. He suffered a
massive brain injury and died in the hospital. Moller later turned himself in to authorities
and local law enforcement asked that the case be prosecuted as a hate crime; however,
South Carolina does not currently have hate crime legislation. Moller was originally
charged with murder, but in October 2007, the charge was reduced to involuntary
manslaughter — the Greenville Country Solicitor’s Office found there was no “malicious
intent” on the part of the accused. Moller pied guiity and was ultimately sentenced to
five years in prison. suspended to three years. However, he was released from prison on
July 1, 2009.

In special cases like this one, the public is served when, after consultation with
state, local. or tribal authorities, federal prosecutors have the tools necessary to
investigate and potentially bring charges to punish and deter bias-motivated violence if
the circumstances warrant federal involvement.
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3. Wouldn’t this bill encourage police to treat victims differently, depending on
whether they fit into a special status created by Congress? No state or
locality wants the federal government announcing that they have failed in
their duties. Doesn’t this inevitably lead to a reallocation of resources and
disproportionate attention being given to crimes covered by this bill, in order
to avoid federal intervention?

Answer: The Department believes that state, local, and tribal law enforcement agencies
work tirelessly to hold all individuals who commit violent crimes accountable for their
actions. The Department does not believe that this bill would cause state, local, or tribal
law enforcement agencies to treat victims differently depending on whether they fell into
one of the classes covered by the legislation, nor does the Department believe that such
agencies would pay disproportionate attention to bias-motivated violence as a result of
this legislation. Indeed, this bill aims to assist state, local, and tribal jurisdictions with
resources and other assistance to combat bias-motivated violence.

4. Some have characterized federal hate crimes legislation as a “thought
crime.” Do you agree? Isn’t the criminal’s motivation, (i.e., his thoughts) an
element of the crime itself? In other words, absent the thought, there can be
no hate crime, correct?

Answer: This bill does not criminalize thought or speech, no matter how offensive.
Rather, it criminalizes violent acts motivated by a bias based on race, color, religion,
national origin, gender, sexual orientation, gender identity, or disability. Specifically, the
bill criminalizes only violent conduct resulting in “bodily injury,” or the attempt to
commit such “bodily injury,” through the use of fire, a firearm, dangerous weapon, or
explosive or incendiary device. The bill would not criminalize the disapproval, dislike,
or condemnation of any protected group.

Although the Department believes that the U.S. Constitution, the Federal Rules of
Evidence, and existing caselaw already provide adequate protection for expressive
conduct and association, the bill provides a Rule of Construction that explicitly states that
nothing in the legislation shall be construed “to prohibit any constitutionally protected
speech, expressive conduct or activities” or “to allow prosecution based solely upon an
individual’s expression of racial, religious, political, or other beliefs or solely upon an
individual’s membership in a group advocating or espousing such beliefs.” S. 909, §
10(3) and (4). In short, the bill could not be any clearer that it does not impact an
individual’s exercise of First Amendment rights.

5. In your written testimony, you said that because people with disabilities
enjoy federal civil rights protections, they should also be protected by the
hate crimes bill. Is the reverse also true? Do you believe the classes
protected by this bill should also receive full civil rights protections?
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Answer: All citizens, not just those classes specified in this bill, are entitled to full civil
rights protections afforded them by the U.S. Constitution and applicable federai law.
This bill provides for federal criminal jurisdiction over bias-motivated acts of violence
against classes of individuals who have historically been subject to violence because of
their actual or perceived class membership.

6. Are you aware of the charges against the Holocaust Museum shooter? My
understanding is that the Justice Department alleged two counts — Murder in
the First Degree (18 U.S.C. 1111) and Killing in the Course of Possession of a
Firearm in a Federal Facility (18 U.S.C. 930(b) and 930(c)), correct?

Answer: This question accurately sets forth the charges contained in the complaint
currently pending against James Wenneker Von Brunn. The investigation has not
concluded; thus, it remains possible that prosecutors will seek to file additional or
different charges, depending upon any additional evidence uncovered.

. The mandatory minimum sentence for Murder in the First Degree is
either death or life imprisonment, correct? (18 U.S.C. 1111)

Answer: Section 1111(b) punishes first degree murder with either life imprisonment or
death; it punishes second degree murder by any term of years or life.

. There is no greater punishment available in the American criminal
justice system than death or life imprisonment, correct?

Answer: Correct.

. Therefore, is it accurate to say that the hate crimes bill could add
nothing to the punishment that the Holocaust Museum shooter now
faces for his crimes?

Answer: If the defendant is convicted of First Degree Murder under 18 U.S.C. § 1111(b),
under the terms of the statute he will be sentenced to life imprisonment or death; a
separate prosecution under proposed § 249 would not increase his term of imprisonment.
This result, however, is due to the fact that the crime took place inside a national museum
in Washington D.C. and could thus be prosecuted as a federal murder. See 18 U.S.C.

§ 1111(b) (providing federal jurisdiction for murders occurring “within the special
maritime and territorial jurisdiction of the United States . . .”).

Hatch

1. During the hearing, you were asked whether the provisions establishing
federal offenses for causing bodily injury “because of” the race, gender,
religion, sexual orientation, etc. of “any person” were too broad. You seemed
to argue that punishing acts committed “because of” one’s membership in a
protected group is basically the same as punishing acts specifically motivated
by hatred or animus toward a protected group. In response, some members
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of the committee and witnesses on the second panel argued that the current
langnage was so broad as to cover all rapes because they are committed
“because of” one’s gender or crimes committed against disabled persons, not
because of prejudice, but because they are less able to defend themselves. |
gather from your testimnony in the hearing that you don’t believe this
legislation is written in such a way to make all such crimes punishable at the
federal level. In your opinion, is there a difference between crimes
motivated simply “because of” one’s memhership in a certain group and
those motivated specifically by animus or bias toward particular groups? If
not, do you believe that the interpretation of the language to be so broad as to
cover crimes not specifically motivated by hate or animus is unreasonable?
Please explain.

Answer: The Department believes that criminalizing violent offenses committed
“because of” the race, gender, sexual orientation, or other protected characteristic of any
person is not overly broad.

The term “because of” is already an integral part of two other federal hate crimes
statutes. See 18 U.S.C. § 245(b)(2) (prohibiting using force or threat of force to injure,
intimidate or interfere with a person “because of his race, color, religion or national
origin and because he is or has been [engaged in an enumerated federally protected
activity]”) and 42 U.S.C. § 3631(a) (prohibiting using force or threat of force to willfully
injure, intimidate, or interfere with any person “because of his race, color, religion, sex,
handicap . . . familial status . . . or national origin and because he is or has been[enjoying
enumerated housing rights].™).

The term is also used in federal statutes that do not relate to civil rights
enforcement in order to define the mens rea the government must prove to obtain a
conviction. See, e.g., 18 U.S.C. §§ 201 (the federal bribery statute, prohibiting giving,
offering, promising anything of value to public officials “because of any official act
performed or to be performed” by such official); 244 (statute prohibiting discrimination
against members of the Armed Forces, prohibiting certain individuals from causing a
person wearing a United States uniform to be discriminated against “because of that
uniform™); and 1121 (criminalizing intentionally killing a state or local law enforcement
officer involved in a federal investigation whenever the officer is killed, among other
reasons, “because of” the performance of the victim’s official duties or “because of” the
victim’s status as a public servant).

The Department believes that in order to prove the “because of” element of the
statute, the government will have to prove discriminatory motivation. Because the phrase
“because of” is currently used to define the mens rea element in many federal statutes,
including the existing federal hate crimes statutes, the Department strongly supports its
use in the instant legislation. The Department opposes adding language requiring a
showing that the defendant was “motivated specifically by animus or bias” toward a
particular group as unnecessary and novel. The term “because of” has been interpreted
by courts and applied by juries in a variety of cases, including other federal hate crime
cases. It adequately describes the requisite statutory intent element.
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2. Following up on the previous question, you stated a handful of times at the
hearing that this legislation would be limited to cover crimes motivated by
the identity or status of the victims. Yet, that’s not what the bill says. The
bill explicitly does not limit itself to cover crimes motivated by the group
membership of the victim, but includes crimes committed “because of” the
identity or group membership of “any person.” Presumably, this would
include crimes motivated by the status or identity of the victim, the
perpetrator, or any number of unnamed third parties. When you throw in
the fact that it covers the “actual or perceived” traits of “any person,” it
seems as though the bill would cover numerous crimes not traditionally
thought to be hate crimes and not addressed in your testimony before the
committee. At the very least, shouldn’t a federal hate crimes law be limited
to cover only those crimes in which the perpetrator was motivated by the
identity or group membership of the victim? And, is the interpretation that
the inclusion of the language covering the status of “any person” makes the
legislation broader than advertised unreasonable in your view? Please
explain.

Answer: The statutory use of the term “any person” does not render proposed 18 U.S.C.
§ 249 overly broad. The use of the term would, for example, allow prosecution of a
white supremacist who violently assaulted a white man who had married an African-
American woman. Section 245(b)(4) contains a similar provision. Furthermore, such a
provision has been read into 42 U.S.C. § 3631. See, e.g., United States v. Hayward, 6
F.3d 1241 (7th Cir. 1993); United States v. Wood, 780 F.2d 955, 961 (11th Cir. 1986).
Again, the provision is not nove} or untested in the courts.

Similarly, use of the term *perceived” will not broaden federal jurisdiction to non-
hate-motivated crimes. Including the term “perceived” will ensure that a defendant
cannot succeed in a “mistake of fact” defense, claiming that he is not guilty of a hate
crime because his victim did not in fact have the characteristic the defendant believed she
had.

3. One of the more heralded aspects of this legislation for its proponents is that
it would, for the first time, include crimes motivated “sexual orientation” and
“gender identity.” Yet, neither of these terms is defined in the bill, nor are
they defined by current law. While its reasonably clear what the authors of
this legislation had in mind when including these terms, I believe we need to
be cautious to ensure the bill doesn’t have unintended consequences. In your
opinion, should these terms be defined so as to limit broad and unintended
interpretations somewhere down the line? Please explain. How would you
define these terms?

Answer: The term “gender identity” is in fact defined in the pending legislation. See S.
909, § 7(a), at proposed 18 U.S.C. § 249(c)(4). The Department believes that “sexnal
orientation” is a commonly understood term that does not need statutory definition in
order to limit overbroad interpretation in the future.
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4. In response to concerns that this legislation could interfere with the
investigations and prosecutions already going on at the state level, much has
been made of the certification requirements included in Section 249(b) of the
bill. That section reads as follows:

(1) IN GENERAL- No prosecution of any offense described in this subsection
may be undertaken by the United States, except under the certification in
writing of the Attorney General, or his designee, that—

‘(A) the State does not have jurisdiction;

‘(B) the State has requested that the Federal Government assume jurisdiction;
*(C) the verdict or sentence obtained pursuant to State charges left
demonstratively unvindicated the Federal interest in eradicating bias-motivated
violence; or

‘(D) a prosecution by the United States is in the public interest and necessary to
secure substantial justice.

(2) RULE OF CONSTRUCTION- Nothing in this subsection shall be construed
to limit the authority of Federal officers, or a Federal grand jury, to investigate
possible violations of this section.

Yet, even a cursory reading of this section would lead one to conclude that
the Attorney General would have unlimited authority to certify prosecutions
under this legislation. Indeed, the Rule of the Construction included in this
Section explicitly states that this will be the case. If, as you stated several
times during the hearing, that the states are, for the most part, doing a good
job prosecuting these cases, shouldn’t the Justice Department’s discretion be
limited to the small number of cases in which justice is truly not served at the
state level? Shouldn’t the bar for allowing federal prosecution be higher?
Please explain.

Answer: The certification provision in proposed 18 U.S.C. § 249(b) will not provide the
Attorney General with unlimited authority and it will not interfere with the prosecution of
crimes that can be handled effectively at the local level.

The certification provision in the current federal hate crimes statute, 18 U.S.C. §
245, provides:

No prosecution of any offense described in this section shall be undertaken by the
Unired States except upon the certification in writing of the Attorney General, the
Deputy Attorney General, the Associate Attorney General, or any Assistant
Attorney General specially designated by the Attorney General that in his
Jjudgment a prosecution by the United States is in the public interest and
necessary to secure substantial justice, which function of certification may not be
delegated.

18 U.S.C. § 245(a)(1). Proposed § 249(b)(1XD) is a modified version of the existing
certification provisioti, quoted above, which has scrved the Department well for many
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years. (A similar provision exists in 18 U.S.C. § 247, the federal church arson statute.)
Together, proposed § 249(b)(1)(A) through (D) will guide the Attorney General or his
designee in the exercise of discretion.

This certification requirement currently acts as a backstop to state and local
prosecutions. The Department regularly confers with state and local colleagues in
criminal cases, and it would continue to do so under this bill. State and local law
enforcement do in fact investigate and prosecute the majority of hate crimes; therefore,
the bar for allowing federal prosecution is already higher since the Depariment’s
discretion is limited to cases in which justice is not adequately served at the state level.

Finally, we are aware of no significant complaints from state prosecutors or police
alleging that this certification provision is inadequate or defective. In fact, as
demonstrated by the endorsement of the National District Attorneys Association and the
International Association of Chiefs of Police, the state prosecutors most affected by
federal assumption of jurisdiction actively support this bill.

5. Accordiog to the Department of Justice’s own numbers, hate crimes
constitute less than 1 percent of all crimes reported in the U.S. The majority
of those are property-related offenses, bearing no real relationship to this
legislation. All told, less than one-half of 1 percent of all the crimes in the
United States will be reached by this legislation. I don’t want to suggest thesc
crimes are insignificant, because most of them involve truly tragic situations
for the victims and their families. But how do these numbers justify an
unprecedented expansion of the federal government’s law-enforcement
powers, particularly when, according to your own statements, there is no
trend indicating that states are not adequately dealing with these crimes?

Answer: Far from constituting “an unprecedented expansion of the federal government’s
law-enforcement powers,” this legislation would simply provide a meaningful federal
backstop for state, local, and tribal hate crimes enforcement efforts. State, local, and
tribal local law enforcement will continue to investigate and prosecute the vast majority
of these crimes. Consistent with our current practice under existing federal hate crimes
laws, we would continue to consuit closely with our state, local, and tribal colleagues in
all cases. Moreover, this legislation would require the Attorney General or his designee
to certify that one of four grounds is met before a federal prosecution can be brought.
8.909, § 7 (proposed 18 U.S.C. § 249(b)(1)). This certification requirement further
ensures that federal law enforcement’s role will not be unduly expanded in this area.

The Department’s Dual and Successive Prosecution Policy (also known as the
“Petite Policy™), which is included in the U.S. Attorneys” Manual, places strict limits on
any dual or subsequent federal prosecutions. In all cases, not just hate crimes, the
Department would not bring a federal prosecution following a state prosecution arising
from the same incident unless the matter involves a “substantial federal interest” that the
state prosecution has left “demonstrably unvindicated,” and the prosecution is approved
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by the designated Assistant Attorney General. See United States Attorneys” Manual § 9-
2.031.

The Department judiciously exercises its discretion and authority to prosecute

cases under the Petite Policy. For example, the Civil Rights Division has prosecuted only

31 hate crime cases under this policy since 1981.

We respectfully disagree with the statement that that the majority of hate crimes
are property related. According to the FBI's statistics, from 1997 to 2007, there were
66,431 hate crimes against persons reported, in contrast to 35,774 hate crimes against
property. See Federal Bureau of Investigation, Uniform Crime Report, Hate Crime

Statistics, 1997-2007 (reports available at: http://www.fbi.gov/hg/cid/civilrights/hate.hum

and ¢http://'www.fbi. gov/ucr/ucr.him#hate).

6. It seems as though the proponents of this legislation have yet to answer what
should have been the threshold question: Is it necessary? By your own
admission, there is no statistical evidence indicating that hate crimes are not
being prosecuted at the state level. Furthermore, in most of the anecdotal
evidence cited by proponents of this legislation, the perpetrators have not
gone unpunished. Indeed, in the California example you mentioned several
times during the hearing, news reports indicated that the husband and wife
defendants in that case received prison sentences of one year and six months,
respectively, for what was a weaponless assault. Some could reasonably
argue that they should have received stiffer penaities, but that’s not an
uncommon of occurrence with any crime under our legal system and you
stated yourself that there is no evidence demonstrating that such perceived
miscarriages of justice happen more often in hate crimes cases. In the past, |
have introduced legislation that would commission studies to gather data on
state efforts in prosecuting hate crimes and determine whether they are
adequately addressing these terrible acts. My legislation would also compare
the prosecution rates and sentences in states that have hate crimes laws with
those that do not. It seems that my approach would answer many of the
questions raised by members of this committee regarding the necessity of this
legislation. At the very least, shouldn’t Congress make this initial inquiry
before moving forward with such sweeping legislation as the Matthew
Shepard Hate Crimes Prevention Act? Please explain.

Answer: The Department is not opposed to additional statistical study of bias-motivated
acts of violence. The Department believes that this legislation is necessary now,
however, to enable federal prosecution in those rare cases where the state, local, or tribal
response 1o a hate crime is inadequate to vindicate the interests of the federal
government. The Department’s strong support of this legislation is not premised on a
belief that other levels of law enforcement are not taking appropriate action to combat
these serious crimes. Rather, our support for this legislation is based on our firm belief
that a federal prosecution should be available to backstop state, local, or tribal action.

10:57 Jun 10, 2010 Jkt 056684 PO 00000 Frm 00077 Fmt6633 Sfmt6633 S\GPO\HEARINGS\56684.TXT SJUD1 PsN: CMORC

56684.030



VerDate Nov 24 2008

70

Sessions

1. Our nation, no doubt, has a history that many of us are not proud of. We
have made great strides however, rooting out the violence and intimidation
associated with voting and other rights for minorities. When the Congress
passed Section 245 of the Civil Rights Act, there was direct evidence that
state and local law enforcement officers were not enforcing criminal laws and
were passively allowing the denial of fundamental rights to many African-
Americans. The evidence was absolutely clear. We had 2 real problem. I
am not sure we have that same problem here. There are no water fountains
prohibiting homosexuals from drinking from them. We don’t require
homosexuals to sit in the back of the bus or to stand on the metro. I would
like for you to explain to the Committee where the rampant evidence is
demonstrating that hate crimes against homosexuals or other groups are not
being prosecuted at the level witnessed when Section 245 of the Civil Rights
Act was passed.

Answer: The purpose of S. 909 is to prevent and punish bias-motivated violence,
including violence prompted by an individual’s sexual orientation. Statistical evidence
clearly indicates that bias-motivated violence is a significant problem in this country that
is worthy of attention. As the Attorney General noted in his written testimony, there have
been nearly 80,000 hate crime incidents reported to the FBI since the Attorney General
first testified before this Committee eleven years ago. This amounts to nearly one
incident every hour of every day for the past decade. According to 2007 statistics
published by the Federal Bureau of Investigation’s Uniform Crime Reporting Program,
16.6 percent of hate crime incidents were motivated by sexual-orientation bias. The FBI
indicates that in 2007, the last year for which statistics are available, approximately 1,265
hate crime incidents were motivated solely by sexual orientation. Moreover, these
statistics do not even reflect the actual numbers, as hate crimes are underreported. In
November 2005, the Bureau of Justice Statistics estimated that, while an average of
191,000 hate crimes had occurred annually between July 2000 and December 31, 2003,
an average of only 92,000 crimes hate crimes per year had been reported to police.

2, I think we need to be careful not to classify which crimes are committed out
of hate. Itis difficult enough to prove the underlying elements of a crime
without putting in to play what someone was thinking at the time they
decided to rob an elderly person. In this area though, as I understand that
hate crimes legislation, if we look at the Mexican Drug Cartels that are
fighting each other, those battles would not be covered. These drug wars are
not limited to the Mexican border. Just last year in Alabama, police found
five men with slit throats who had apparently been tortured with electric
shocks before being killed over a drug debt. Is it the position of this
Department of Justice that these crimes should receive less attention than
some crime involving someone being called a bad name because of his sexual
preference?

10
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Answer: The Department believes that all violent crimes should be investigated and
prosecuted to the fullest extent of the law. This legislation would criminalize only acts
causing bodily injury (or attempts to cause bodily injury) motivated by a bias based on
race, color, religion, national origin, gender, sexual orientation, gender identity, or
disability. In the Department’s experience, hate crimes statutes, by covering certain bias-
motivated violent crimes, have not resulted in victims of other types of violent crimes
being considered any less important or deserving of attention.

3 Congressman Hastings from Florida introduced an amendment to the House
version of the Defense Authorization Act which would allow the Attorney
General to determine whether certain groups are of a violent or extreme
nature and to basically determine which groups would normally be involved
in hate style crimes. Regardless of whether you have had an opportunity to
look at the amendment, do you have any groups you believe should be
automatically classified as violent or hate styled organizations? Please list
the groups and explain in detail why they would meet the criteria.

Answer: The Department does not have a list of automatically classified hate groups.
Moreover, a defendant’s mere membership in a hate group would not be sufficient to
establish that he or she committed, or attempted to commit, a bias-motivated crime
causing bodily injury. Although the Department believes that the U.S. Constitution, the
Federal Rules of Evidence, and existing caselaw already provide adequate protection for
free speech, expressive conduct, and association, the bill provides a Rule of Construction
that explicitly states that nothing in the legislation shall be construed “to prohibit any
constitutionally protected speech, expressive conduct or activities” or “to allow
prosecution based solely upon an individual’s expression of racial, religious, political, or
other beliefs or solely upon an individual’s membership in a group advocating or
espousing such beliefs.” See S. 909, § 10(3) and (4).

4, During the Proposition 8 debate in California, Jose Nunez a supporter of
Proposition 8 was bruised and bloodied by an opponent of Proposition 8.
(See http://www.catholicnewsagency.com/new.php?n=14069). In a church in
Lansing Michigan, a group of gay activists called “Bash Back™ disrupted the
Sunday Morning service because the Church was viewed as characterizing
homosexuality as a sin. (See
hitp://www.lansingcitypulse.com/lansing/article-2302-
hits-church.html). If we assume the first attack resulted from direct
opposition to a gender identity or sexual orientation issue and the second
resulted from hating the specific beliefs of the church, can you explain in
detail why or why not these crimes would qualify under S. 909.

Answer: The disruption of the Lansing Church by members of Bash Back would not be
prosecutable under S. 909°s proposed 18 U.S.C. § 249 because it did not involve bodily
injury or an attempt to cause bedily injury with a dangerous weapon. According to the
linked article, members of Bash Back passed out pamphlets, stood on church property,
chanted slogans offensive to parishioners, infiltrated the church during services, and
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loudly disrupted religious services. Regardless of the motivation of any member of Bash
Back, these actions would simply not qualify as prosecutable hate crimes under proposed
18 US.C. § 249.

The question regarding the assault of a Proposition 8 supporter assumes that the
assault was motivated by gender identity or sexual orientation. The information
provided. however, is insufficient to determine whether, in fact, the Department could
prove such motivation beyond a reasonable doubt. If evidence were developed that a
gay, lesbian, or transgendered individual committed a violent act against a heterosexual
because the assailant had a bias against heterosexuals, that assault could indeed be
prosecuted under this statute. I[n other words, the bill would protect heterosexuals as well
as members of the LGBT community, just as the bill would protect people of all races,
not merely groups traditionally viewed as minorities. Thus, given the question’s
assumption, the conduct would appear to be prosecutable under proposed 18 U.S.C. §
249.

5. The protected classes in this bill are defined. What groups would be
protected under this bill? Please list every possible group this legislation
would cover and explain whether the Department of Justice believes any
group should be excluded from coverage. For instance, an amendment was
offered during debate in the House to exclude pedophiles, if you believe
pedophiles are covered list them and explain whether are not you believe an
amendment should be drafted to exclude them.

Answer: Proposed 18 U.S.C. § 249(a)(1) would cover violent crimes motivated by bias
against the “actual or perceived race, color, religion, or national origin of any person.”
Proposed 18 U.S.C. § 249(a)(2) would cover violent crimes motivated by bias against the
“actual or perceived religion, national origin, gender, sexual orientation, gender identity,
or disability of any person.” This legislation would only cover groups falling under these
categories. The Department does not believe that any group falling under these
categories should be excluded.

The Department does not believe that any of the listed categories could possibly
be read to include pedophiles, and therefore we do not believe an amendment to exclude
pedophiles is necessary.

6. Motivation is rarely if ever a necessary element to obtain a conviction.
Would this legislation add motivation as a fundamental element? Do not
prosecutors primarily focus on intent and the consequences that result from
that intent in prosecuting crimes? How is motivation beyond a reasonable
doubt?

Answer: While it is true that most crimes require the government to prove beyond a
reasonable doubt that the defendant acted with criminal intent, most crimes do not
involve bias motivation as an element of the offense. In contrast, existing hate crimes
laws, such as 18 U.S.C. § 245, require the government to prove not only that the offende

12
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used force to willfully harm someone, but also to prove that the offender did so because
of bias.

As in any case where a finder of fact has to make a determination as to the
defendant’s state of mind, evidence establishing bias motivation can prove that element
of the offense beyond a reasonable doubt.

7. Senator Hatch in the past has offered a complete substitute to similar
legislation, which would require that a study be conducted to prove that
there is an actual problem with hate crimes not being prosecuted. Do not
give me a general response that there are some problems out there. 1 would
like for you to provide the Committee with an exact and precise number of
hate crimes the Justice Department is aware of which have gone
unprosecuted at the state and local level. Please detail every example you or
anyone in the Department of Justice is aware of, where no prosecutorial
effort took place.

Answer: The Department is unable to provide an exact number of cases in which state,
local, or tribal jurisdictions have failed to prosecute hate crimes, because we are not
aware of any such compilation of data. When the Department receives complaints about
incidents it clearly lacks jurisdiction to prosecute, these matters generally are never
opened as investigations and state prosecution—or lack of prosecution—is not tracked.

Moreover, the law is designed to act as a backstop not only when a state, local, or
tribal jurisdiction completely refuses to prosecute, but also when such prosecution is
inadequate, such as when a murder or serious assault is prosecuted as disorderly conduct
or disturbing the peace. In such cases, federal action may be warranted in order to
vindicate the interests of justice.

What the existing FBI hate-crime statistics do make clear is that hate crimes are a
significant, ongoing problem in our nation. As the Attorney General emphasized in his
testimony, statistics indicate that nearly one hate crime has occurred every hour of every
day over a decade. The FBI reports that 7,624 occurred in 2007 alone. The Department
believes that redress of this serious problem should not be put on hold pending further
study.! Asthe Attomney General stressed in his testimony, versions of this bill have been
pending for more than eleven years. The time is now to provide justice to victims of
bias-motivated violence and to redouble our efforts 1o protect our communities from
violence based upon bigotry and prejudice.

By providing funding and other forms of federal assistance, this bill would
actually bolster the ability of state, local, and tribal jurisdictions to address these crimes.
By creating a federal hate crimes law that would fill in gaps in enforcement, it would also
provide a backstop in situations in which states cannot or will not prosecute. This would

! The Department has no objection to simultaneously studying the problem of hate crimes and fuily

supports Section 8 of the bill, which would expand the categories of hate crimes for which statistics are
kept.

13
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increase deterrence as anyone contemplating committing such a crime would know that
they could be subject to felony time under federal law, regardless of state law or
punishment. Significantly, state law enforcement officials do not object to this law or see
it as an imposition on their authority. In fact, both the National District Attorneys
Association and the International Association of Chiefs of Police support this legislation.

8. In written testimony to the Committee submitted by Robert Knight, a senior
writer/correspondent for Coral Ridge Ministries and a Senior Fellow at the
American Civil Rights Union, Mr. Kpights makes a number of important
observations. [ would like to get your initial reaction to some of those.

a. “A grandma using an ATM machine should have at least as much
protection under the law as a man walking out of a “gay” bar. But
under S. 909, an assailant of a man who is a cross-dresser or is
perceived as homosexual would face greater penalties than grandma’s
mugger.” Is that a true observation? Please explain your answer in
detail.

Answer: Crimes against the elderly are reprehensible and should be punished. We must
hold accountable those who commit violent crimes against our elders. There is no
indication that crimes against the elderly have historically been motivated by hatred for
the aged as opposed to simple crimes of opportunity. There is, on the other hand, a long
history of social and legal mistreatment of individuals based on race, color, religion,
national origin, gender, disability, gender identity, and sexual orientation. A clear record
of bias-motivated violence and years of FBI statistics document the prevalence of hate
crimes against the categories of victims covered by this bill.

Furthermore, under federal sentencing law, a defendant convicted of assaulting a
gay man under S. 909 would not necessarily receive a higher penalty than would a
defendant convicted of assaulting an elderly citizen using an ATM., In the federal system,
penalties depend upon the individual characteristics of the crime, including;: the injuries
sustained by the victim, whether a weapon was used, and the manner in which the attack
was carried out. If both of these hypothetical defendants were federally prosecuted, their
sentences would depend upon such factors. Although there are factual scenarios in which
the perpetrator of the hate crime would receive a more severe sentence, there are also
factual scenarios in which the robber would be subject to a higher sentence.

Finally, 8. 909 would not automatically apply to an assailant of a gay man.
Rather, it would apply only if the assailant attacked him because of his sexual orientation.

b. “During the Supreme Court hearings on the Boy Scouts case (Boy
Scouts of America vs. Dale, 20002), the Rev. Rob Schenck of the
National Clergy Council was sitting next to the White House liaison

*Boy Scouts of America v. Dale (99-699) 530 U.S. 640 (2000) .

160 N. 1. 562, 734 A. 2d 1196, reversed and remanded. at: http://www.law.cornell.edu/supct/htm}/99-
699.20 . hml.
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on gay and lesbian issues. Thinking he was of like mind, she
whispered to him:

‘We’re not going to win this case, but that’s okay. Once we get ‘hate
crime’ laws on the books, we’re going to go after the Scouts and all
the other bigots.’

“Why would she say that? The point is that the proposed federal
“hate crime” law is less about righting unaddressed wrongs than in
elevating sexual preferences — all of them — to civil rights status so
they can be used as a battering ram against people and groups with
traditional values.” Is there any truth to his statement that groups like
the Boy Scouts might be in danger for refusing to modify their oath or
admit homosexuals into leadership? Please explain your answer in
detail.

Answer: The Department cannot comment on the meaning of words stated in a private
conversation that reportedly occurred nine years ago. The Department is certain that
nothing in this legislation will affect the Boy Scout Oath or the Boy Scouts” criteria for
establishing leadership positions.

c. S. 909 adds “sexual orientation” and “gender identity” to a list of
specially protected classes such as race, ethnicity, sex and religion.
Congress would thus be officially creating a new civil rights category
based on sexual confusion. Like “sexual orientation,” “gender
identity” is infinitely flexible, and includes transvestitism (cross-
dressing) and transsexualism (believing that one is in the wrong sex’s
body and sometimes surgically changing one’s sex organs). It is
notable that former homosexuals, or “ex-gays,” perhaps the most
victimized group based on “sexual orientation” perceptions, have not
been mentioned as being covered by this bill.” Would you read this
bill to protect ex-gays or would the text have to be modified to do
that? If modification is necessary, please explain why you believe it
should or should not be modified. :

Answer: The bill does not create a “new civil rights category based on sexual
confusion.” Rather, it uses well-defined and understood terms to protect groups that FBI
statistics show have been the target of escalating violence. As the Attorney General
noted in his written testimony, according to 2007 statistics published by the Federal
Bureau of Investigation’s Uniform Crime Reporting Program, 16.6 percent of hate crime
incidents were motivated by sexual-orientation bias.

The terms used in the bill are not unclear. The bill defines “gender identity” to
mean “actual or perceived gender-related characteristics.” The term “sexual orientation”
is not defined in the bill because it is now a commonly-understood term.
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As 10 the question about crimes against ex-gays, the bill would protect everyone
from assaults based upon their sexual orientation. Thus, if an individual who formerly
identified himself as gay were attacked because he now identified himself as
heterosexual, or because he was incorrectly perceived as still being homosexual, he
would be protected under proposed 18 U.S.C. § 249,

d.

“At the end of the bill, two paragraphs were inserted to mollify such
concerns:

(3) CONSTITUTIONAL PROTECTIONS- Nothing in this Act shall
be construed to prohibit any constitutionally protected speech,
expressive conduct or activities (regardless of whether compelled by,
or central to, a system of religious belief), including the exercise of
religion protected by the First Amendment and peaceful picketing or
demonstration. The Constitution does not protect speech, conduct or
activities consisting of planning for, conspiring to commit, or
committing an act of violence.

(4) “FREE EXPRESSION- Nothing in this Act shall be construed to
allow prosecution based solely upon an individual's expression of
racial, religious, political, or other beliefs or solely upon an
individual’s membership in a group advocating or espousing such
beliefs.”

Ken Klukowski, an American Civil Rights Union senior legal analyst,
explains [that two paragraphs added at the end of the legislation to
protect religious speech actually] would not provide any more legal
protection against abuses under this bill:

“Paragraph (3) is only a statement of the obvious, so it has no legal
effect. No statute can abridge constitutionally-protected speech. If any
speech is burdened, and the speaker files suit, then the process and
the result is the same regardless of whether there is any paragraph
such as (3). The court then looks to the speech in question, the nature
of the burden on that speech, and what protection the First
Amendment extends to that particular speech. The court does not
look to language such as (3) in deciding the case. If the burden in the
specific case is unconstitutional, then it's impermissible whether the
statute acknowledges the fact or not. So (3) is just there to help pass
the bill by giving people a talking point to say ‘this law does nothing
to violate anyone's free speech rights.” It makes no difference in court
whatsoever.”

Another problem is that “intimidation” is considered an act of
violence under federal law, and “intimidation” is in the mind of the
beholder. Also note the word “solely” in paragraph (4). This implies
that expressions, beliefs or membership in a group can be used as
factors in prosecution — just not as the only factors.” Do you agree
with this analysis and if not, can you explain why it is incorrect?

16
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Answer: As the Attorney General explained in his testimony, it is the position of the
Department that the Rule of Construction is unnecessary because First Amendment
jurisprudence and the Federal Rules of Evidence already provide ample protection to
ensure that no person is prosecuted based upon his or her abstract political beliefs. The
statute will not allow prosecution for “intimidation.” The Rule of Construction must be
read in conjunction with the bill itself, which would prohibit only “causing™ bodily injury
or attempting to do so with firearms, fire, or dangerous weapons. Such conduct will not
reach verbal intimidation.

9. During the recent oversight hearing, Senator Coburn asked you whether you
viewed the June 1* murder of Army Private William Andrew Long who was
targeted by a Muslim because he was a U.S. soldier as a hate crime. You
stated that “it is potentially a hate crime” and admitted that DOJ has the
responsibility to prosecute those who killed Private Long. You also admitted
that you didn’t think this Killing “would be cognizable under the [current]
hate crime statute” and that you “would want to look and see what the
statistics show, what the facts show™ before we offered this protection to
member of the military. I think that is the appropriate basis to determine
whether or not this legislation is necessary, and based on the numbers I've
pointed out, I don’t think it is.

. Can you point to statistics which justify inclusion of “perceived
gender identity” as a protected status in this bill? Can you explain to
the committee what that term means?

. The man who killed Private Long said “this was an act of
retaliation...[an] act, for the sake of God, for the sake of Allah, the Lord
of all the world, and also a retaliation on U.S. military.” Muhammed
remains unrepentant, saying: “J do feel I'm not guilty...J] don't think it
was murder, because murder is when a person kills another person
without justified reason.” How can this not be considered a hate
crime?

. Doesn’t the “hate crimes” framework lead to a perverse result—
namely that one murder is elevated in importance and tragedy over
others? It implies that the victim — here, a U.S. soldier — is not good
enough for a special designation?

Answer: The murder of Army Private Long and the wounding of Private Quinton 1.
Ezeagwula at a Little Rock Armed Forces recruiting center is clearly a reprehensible
crime of violence. The Department recognizes that this tragic shooting would not be
criminalized by proposed 18 U.S.C. § 249. This, however, does not mean that there is no
federal jurisdiction over the murder. 18 U.S.C. § 111(a)(1) prohibits forcible assault of
military personnel while performing his or her duty, and 18 U.S.C. § 1114 prohibits the
killing or attempted killing of such personnel.
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In the quoted statement, the shooter explains that his motive was to retaliate against an
American soldier. This is the very conduct prohibited by § 1114 (“Whoever kills . . . any
officer . . .while such officer . . . is engaged in or on account of the performance of
official duties . . .”). Such retaliation against a member of our armed services is a serious
crime that the federal government has a strong interest in preventing and punishing.
Congress has protected our men and women in uniform by enacting the cited statutes.
The Department believes that, just as the federal government has an interest in protecting
military personnel, it also has an interest in preventing and punishing hate crimes, which
victimize not only individuals, but entire communities.

According to 2007 statistics published by the Federal Bureau of Investigation’s
Uniform Crime Reporting Program, 16.6 percent of hate crimes were motivated by
sexual-orientation bias. Solid statistics on the prevalence of gender identity-based crimes
are especially difficult to find, given the problem underreporting due to “fear of law
enforcement, language bartiers, lack of outreach and services.” National Coalition of
Anti-Violence Programs (NCAVP), Hate Violence Against Lesbian, Gay, Bisexual, and
Transgender People in the United States 50 (2008). However, the NCAVP has worked
with 35 LGBT anti-violence programs in 25 states to publish comprehensive annual
reports on hate violence against LGBT individuals in the U.S. Most recently, the group
reported a 2% increase in the total number of victims reporting anti-LGBT violence
(2,424) from 2007 to 2008 and known anti-LGBT murders rose 28% from 2007 to 2008
alone. Specific data on gender identity-based crimes showed that anti-transgender bias
comprised 12% (206) of the total incidents reported in 2008.

With respect to “perceived” as opposed to “actual” gender identity, there are no
statistics breaking down the number of crimes based upon perception versus actual status
for any covered class. However, including the phrase “actual or perceived” — as under
current federal hate crimes law — will ensure that a defendant cannot succeed in a
“mistake of fact” defense, claiming that he is not guilty of a hate crime because his victim
did not in fact have the characteristic that the defendant believed she had.

18
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=—= SUBMISSIONS FOR THE RECORD

AAUW

Dear Scnator:

Support the Matthew Shepard Hate Crimes Prevention Act (5.909)

May 14, 2009

On behalf of the more than 100,000 bipartisan members of the American Association of University Women
(AAUW), [ urge you to cosponsor the Matthew Shepard Hate Crimes Prevention Act (S.909), which was
introduced by Sen. Kennedy (D-MA). Passed in both the House and Senate during the 110th Congress, this critical
piece of legislation will provide much-neceded protections and tools to cormbat ~ and help eliminate — hate and bias
crimes. Hate crimes are serious, well-documented problems that remain inadequately prosecuted and recognized.
Through this legislation, AAUW urges Congress to send a clear signal that hate-motivated violence carried out
against any individual will not be tolerated.

Existing federal hate crimes laws authorize federal involvement in the prosecution of non-federal hate crimes only
when the victim was targeted because of race, color, religion, or national origin. The Matthew Shepard Hate Crimes
Prevention Act would fill a gap, in current taw by allowing the Department of Justice to also investigate and
prosecute certain crimes motivatéd by the victim’s actual or perceived sexual orientation, gender, gender identity, or
disability. These protections are necessary for women who are not currently protected by the justice system. While
focal law enforcement has made progress in responding to crimes such as domestic violence, rape, and sexual
assault, state and local prosecutors and judges may not be able to adequately proseeunte gender-motivated hate
crimes. In these cases, an unacceptable response by police or prosccutors can leave survivors of sexual and
domestic violence vulnerable. By strengthening protections against bias-motivated crimes and removing some
restrictions on when the federal government can assist local authorities in the prosecution of hate crimes, fcwer of
these disturbing cases will slip through the cracks.

AAUW betieves that while states should continue to play the primary role in the prosecution of hate crime violence, the
federal government must be able to address cases that local authorities are either unable or unwilling to investigate and
prosecute. Under the Matthew Shepard Hate Crimes Prevention Act, local law enforcement officials would continue to
prosecute most gender-motivated hate crimes, but the bill will make sure there is a better response in the cases of
gender-based hate crimes when local authorities either cannot act or fail to do so. This legislation does not make every
violent crime against women a bias crime, just as not every crime against an African-American is based on racial
prejudice. Federal courts already routinely assess the question of gender motivation in the context of workplace
discrimination claims and under other civil rights laws. Prosecutors and judges can rely on the same type of analysis that
would pertain to the other protected groups ~ considering the fanguage, nature and severity of the attack, motive,
patterns of behavior, and common sense - to determine whether a violent crime was motivated by gender bias.

Once again, AAUW urges you to cosponsor the Matthew Shepard Hate Crimes Prevention Aet (5.909).
Cosponsorship and votes associated with these issues may be included in the AAUW Congressional Voting Record for
the 111th Congress. If you have any questions, please contact me at 202/785-7793, or Tracy Sherman, government
relations manager, at 202/785-7730.

Sincercly,

} %
Lisa M. Maatz

Director, Public Policy and Government Relations

1111 SIXTEENTH STREET, NW  WASHINGTON, DC 20036  202/785-7793  Fax: 202/872-1425 E-mail: VoterEd@aauw.org  http:/www.aauw org
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Written Statement of
Dr. Mark Achtemeier
Associate Professor of Systematic Theology and Ethics
University of Dubugue Theological Seminary

To the

Committee on Judiciary
U.S. Senate
Room 226
Dirksen Senate Office Building
June 25, 2009

Honorable members of the Judiciary Committee:

{ come before you as an Evangelical Christian, and an ordained minister of the Presbyterian
Church {USA), seeking your support for the S. 909, the Matthew Shepard Hate Crimes
Prevention Act of 2009.

Christians affirm, along with many other faith traditions, that every singie human being is
created in the image of God. That means every human being is entitled, as a divinely-given
birthright, to the fundamental rights and dignity that go along with being an image of the
Almighty and a fellow member of the one human family.

In this area, Christian teaching resonates with the dream that is America. Our forbearers wrote
into the founding document of this republic the declaration that “All men are created equal
{and] are endowed by their Creator with certain unalienable Rights.”

Here our Declaration of independence recognizes what Christians also affirm, that the ability for
any of us to live out our calling as children of God requires respect for fundamental rights and
freedoms which provide human beings with the space and the peace necessary for us to choose
the good and reject evil, to develop our full human potentiai for the benefit of society as a
whole, and to grow in love and our capacity to serve.

That space of freedom within which human fife may flourish is taken away when people are
subject to physical attacks and abuse, and when they are forced to live constantly under the
shadow of fear and intimidation that are their counterpart. This is one of the areas where the
church needs the government’s help in order to do its work. We need you to create for us and
for all citizens that safe space of freedom within which we can help people to embrace the good
that is their destiny and calling as children of God.

As the name on this bill so eloguently testifies, that safe space has been tragically facking for our
lesbian, gay, bisexual and transgender (“LGBT”) brothers and sisters. In 2007 alone, 1,265 hate
crime incidents based on sexual orientation were recorded by the FBI. Though we obviously
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have laws already on the books designed to protect people from violent assauits, the piain truth
is that in areas where particular minority groups are widely disapproved, justice sometimes
bends in response to local prejudices, or simply has too few resources to stand against the
prevailing tides of public opinion. We saw it historically when black Americans sought equal
protection under the law. And we see it today in attacks against people who are LGBT.These are
the circumstances where we need the assistance of the federal government if the better angels
of our collective conscience are to prevail. We need the resources and the resolve of our federal
law enforcement system in order to make real that American promise of life, liberty and the
pursuit of happiness for ail our citizens, gay and straight alike.

The importance of this bill is not limited to the LGBT community. This bill also expands and
updates federal jurisdiction over violent, bias-motivated crimes based on religion, race, color
and national origin. The bill therefore protects religious liberty by addressing violence against
individuals based on their religion. Current federal law addresses hate crimes based on religion
in extremely limited circumstances. This bill would allow our federal government a greater
capacity to assist state and local authorities in their efforts to combat religious violence. Such
hate is all too common. Violence based on religion is second only to race as the most prevalent
category of hate crimes, and many religious groups, such as mine. support this bill all the more
strongly because it addresses violent acts motivated by religious bigotry. We have felt called to
speak out on behalf of this legislation. Our letter of endorsement, signed by religious groups
representing the broad range of faith traditions, is attached to my testimony.

Now some have worried that in passing this legislation we would be declaring illegal the
considered religious opinions of many Americans who believe that homosexual behavior is
contrary to the will of God. t will say to you that my own Presbyterian Church is passionately
committed to preserving the right of all people to believe and follow their religious convictions
freely without the interference of the Federal Government. If | believed for one minute that the
effect of this bill was to curtail legitimate religious expression or observance, { would not touch
it with a ten-foot pole.

But that is not the effect of this bill! Section 10 contains explicit language stating that “nothing
in this Act shall be construed to prohibit any constitutionally protected speech, expressive
conduct or activities.,” Those constitutional protections are effective. We have had federal hate-
crime legislation on the books for forty years in this country, nearly my whole lifetime. And in
the course of that time, t myself have heard vicious, hateful, awful racist speech spewed forth
from certain dark corners of our social fabric. | do everything | can to shield my children from
this poisonous filth. But not once in alt of these forty years while we’ve had hate-crime laws on
the books have I ever seen someone brought up on charges solely because of something they
said.

The Matthew Shepard Act targets not speech or thought or religious expression, but violent
crime, We are talking here about physical assault on the person of another solely because of
who they are. Violent attacks on another person are not a legitimate expression of anyone’s
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religious belief, Christian or otherwise. There is nothing in this legislation for law-abiding
Christians to fear.

in fact, we need this bill for the health of our churches, our mosques, and our synagogues. |
myself am a biblically-committed Presbyterian who has come to believe that we grievously
misinterpret the Bible if we use it to condemn people solely on the basis of a sexual orientation
they did not choose. A great many of our people have been coming around to that point of view,
but many others aren’t there yet, and so the Presbyterian Church is split right down the middle
on this question. Like many religious bodies, we are engaged in active, vigorous debate with one
another, working to find our way to God'’s truth together. Everybody needs to be able to speak
their mind freely for that kind of debate to be productive. And that can’t happen if people are
worried that they are liable to get beaten up in a dark alley somewhere if they speak freely
about who they are and what they believe. We need the protections that the Matthew Shepard
Act provides.

So for the sake of my church’s heaith, and for the sake of this country’s promise to all its
citizens, { urge you to do the right thing and pass this legisiation.

Thank you for your time and attention.
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African American Ministers in Action ® American-Arab Anti-Discrimination
Committee ® American Conference of Cantors e Alliance of Baptists ® American
Istamic Congress ® American Jewish Committee ® Anti-Defamation League o B’nai
Brith International e Buddhist Peace Fellowship ® Central Conference of American
Rabbis e Disciples Justice Action Network ® The Episcopal Church ¢ Equal
Partners in Faith e FaithTrust Institute ® Friends Committee on National
Legislation ® Hadassah, the Women’s Zionist Organization of America e Hindu
American Foundation e Interfaith Alliance ® Islamic Society of North America o
Jewish Council for Public Affairs ® Jewish Labor Committee ® Jewish
Reconstructionist Federation e Jewish Women International ¢ Muslim Advocates e
Muslim Public Affairs Council ® Methodist Federation for Social Action e
Metropolitan Community Churches ¢ NA'AMAT o National Advocacy Center of
the Sisters of the Good Shepherd e National Alliance of Faith and Justice e National
Council of Jewish Women ¢ NETWORK: A National Catholic Social Justice Lobby
o North American Federation of Temple Youth ® Presbyterian Church (USA),
Washington Office ® Rabbinical Assembly e Religious Institute on Sexual Morality,
Justice, and Healing ® Sikh American Legal Defense and Education Fund e Sikh
Coalition e Sikh Council on Religion and Education (SCORE) e Union for Reform
Judaism e Unitarian Universalist Association of Congregations ® United Church of
Christ, Justice and Witness Ministries ® United Methodist Church, General Board
of Church and Society e United Methodist Church, General Commission on
Religion and Race ® UNITED SIKHS o United Synagogue of Conservative Judaism
o Women of Reform Judaism

June 15, 2009
Dear Senator,

As representatives of a diversc array of religious communities, we write to urge you
to co-sponsor and vote in support of the Matthew Shepard Hate Crimes Prevention
Act—S. 909, In the 110" Congress sixty Senators voted in support of adding the hate
crime provisions as an amendment to the Department of Defense Authorization measure.
Last month, on April 29" we were pleased to see the House of Representatives pass the
Local Law Enforcement Hate Crimes Prevention Act (H.R. 1913) with a bipartisan vote
of 249-175, and would like to see swift passage in the Senate.

Hate is neither a religious nor American value. The sacred scriptures of many different
faith traditions speak with dramatic unanimity on the subject of hate. Crimes motivated
by hatred or bigotry are an assault not only upon individual victims’ freedoms, but also
upon a belief that lies at the core of our diverse faith traditions — that every human has
inherent value and that every life is sacred. While we recognize that legislation alone
cannot remove hatred from the hearts and minds of individuals, this legislation will serve
as a crucial step in building a society where hate-motivated crimes are deemed
intolerable.
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In 2007, the FBI documented 7,624 hate crimes directed against institutions and
individuals because of their race, religion, sexual orientation, national origin, or
disability. But these troubling statistics do not speak for themselves — because behind
each and every one of these incidents are individuals, families, and communities deeply
impacted by these crimes. The Matthew Shepard Hate Crimes Prevention Act will
stream-line the process for the Department of Justice to assist local authorities to
investigate and prosecute these cases — and permit federal involvement in cases that occur
because of a victim’s gender, disability, gender identity or sexual orientation.

Existing federal law is inadequate to address the significant national problem of hate
crimes. Not only does current law contain obstacles to effective enforcement, but it also
does not provide authority to investigate and prosecute bias crimes based on disability,
gender, gender identity or sexual orientation. We are morally obligated to call for laws to
protect all Americans from hate-motivated violence.

S. 909 does not in any way violate First Amendment protections. Hate crime laws do not
restrict speech. Rather, they target only criminal conduct prompted by prejudice. Some
critics of the bill have erroneously asserted that enactment of the measure would prohibit
the lawful expression of one’s deeply held religious beliefs. These fears are unfounded.
The Matthew Shepard Hate Crimes Prevention Act does not punish, nor prohibit in
any way, preaching or other expressions of religious belief, name-calling, or even
expressions of hatred toward any group. It covers only violent actions that result in
death or bodily injury or attempts to cause bodily injury by using fire, a gun, other
dangerous weapons, or an explosive device.

Although we believe that state and local governments should continue to have the
primary responsibility for investigating and prosecuting hate crimes, an expanded federal
role is necessary to ensure adequatc and equitable response to these divisive crimes. The
federal government must have authority to address those important cases in which local
authorities are either unable or unwilling to investigate and prosecute.

Now is the time for Congress to publicly reaffirm its commitment to protect all
Americans from such flagrant bias-motivated violence. As people of faith and leaders in
the religious community, we are committed to eradicating the egregious hatred and
violence which divides our society. We believe that the Matthew Shepard Hate Crimes
Prevention Act is vital to this struggle, and we ask you to support its passage.

Respectfully,

African American Ministers in Action
American-Arab Anti-Discrimination Committee
American Conference of Cantors

Alliance of Baptists

American Islamic Congress

American Jewish Committee

Aati-Defamation League
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B’nai Brith International

Buddhist Peace Fellowship

Central Conference of American Rabbis

Disciples Justice Action Network

The Episcopal Church

Equal Partners in Faith

FaithTrust Institute

Friends Committee on National Legislation

Hadassah, the Women’s Zionist Organization of America
Hindu American Foundation

Interfaith Alliance

Islamic Society of North America

Jewish Council for Public Affairs

Jewish Labor Committee

Jewish Reconstructionist Federation

Jewish Women International

Muslim Advocates

Muslim Public Affairs Council

Methodist Federation for Social Action

Metropolitan Community Churches

NA'AMAT

National Advocacy Center of the Sisters of the Good Shepherd
National Alliance of Faith and Justice

National Council of Jewish Women

NETWORK: A National Catholic Social Justice Lobby
North American Federation of Temple Youth

Presbyterian Church (USA) Washington Office

Rabbinical Assembly

Religious Institute on Sexual Morality, Justice, and Healing
Sikh American Legal Defense and Education Fund

Sikh Coalition

Sikh Council on Religion and Education (SCORE)

Union for Reform Judaism

Unitarian Universalist Association of Congregations
United Church of Christ, Justice and Witness Ministries
United Methodist Church, General Board of Church and Society
United Methodist Church, General Commission on Religion and Race
UNITED SIKHS

United Synagogue of Conservative Judaism

Women of Reform Judaism
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June 25, 2009

A Project of Feaple For the Armer

The Honorabie Patrick Leahy, Chairman
Senate Judiciary Committee

224 Dirksen Senate Office Building
Washington, DC 20510

Dear Chairman Leahy:

On behalf of thousands of clergy members, pastors, and African American community leaders within
the African American Ministers In Action (AAMIA) network of People For the American Way, |
write in strong support of the Matthew Shepard Hate Crimes Prevention Act of 2009 (S. 909).

As peopie of color, we are well aware of the hideous nature of race-based violence, and understand
the importance of Icgislation that protects Amcricans who are victims of hate crimes. We also are
not blind to the fact that violent hate crimes are motivated not just by racism. Knowing this, as
clergy members and pastors who affirm the humanity of every person, we fully understand and
embracc the call to advocate for an inclusive federal law that will extend protection to victims of hate
crimes based on disability, sexual orientation, gender, or gender identity. S. 909 is the bill that will
make equal protection under the law for victims of hate crimes a reality and not just an American
dream.

Unfortunately, propaganda and lies have prevented the protections that S. 909 proposes from
becoming law. One such falsehood is that this biil will eliminate churches’ first amendment rights;
that this legislation will “muzzle our pulpits” or dictate what we as clergy or religious communitics
can or cannot say. This is not true. In fact, S. 909 protects freedom of speech and freedom of
religion. It only punishes violent acts like assault and murder, not religious beliefs. The law makes
clear that it cannot be used to prohibit any “constitutionally protected speech” or “expressivc
conduct.”

The AAMIA network is passionatc about protecting the civil rights of all Amerieans, especially those
that protect people who are discriminated against because of who they are. Victims of violent hate
crimes often come to our churches in search of a safe haven from enduring assaults, and they are in
need of federal protections. Thus from our houses of worship to your house of policy, we trust that
we can count on your support for the protection of American citizens from violent hate crimes.
AAMIA strongly supports S. 909.

Sincerely,

Nl wat

Rev. Timothy McDonald
Founder and Chair, African American Ministers In Action

2000 M Street, NW o Suite 400 ¢ Washington, DC 20036
Telephone 202.467.4999 & Fax 202.293.2672 ¢ E-mail pfaw@pfaw.org ¢ Web site http://www.pfaw.org

10:57 Jun 10, 2010 Jkt 056684 PO 00000 Frm 00094 Fmt6633 Sfmt6633 S\GPO\HEARINGS\56684.TXT SJUD1 PsN: CMORC

56684.047



VerDate Nov 24 2008

PE(}?PLE

ORTH

\“MMERIC;\N
P\ Way

A Project of Feaple For the Arve

Hate Crimes Fact Sheet

The African American Ministers in Action (AAMIA) network has joined those urging Congress to
expand current federal law to protect victims of hate crimes based on disability, sexual orientation,
gender, or gender identity. As believers who are called to love our neighbors as ourselves, we do not
support VIOLENCE against any human being.

About the Matthew Shepard Hate Crimes Prevention Act of 2009

We support the Matthew Shepard Hate Crimes Prevention Act of 2009 (S. 909) because it does in fact
protect individuals against the incidence of VIOLENCE motivated by the actual or perceived race, color,
religion, national origin, gender, sexual orientation, gender identity, or disability of the victim. The
legislation also provides strong First Amendment protections ensuring that the religious liberty and free
speech rights of pastors, such as ourselves, and others are protected.

S. 909 is crucial to protecting the rights of all Americans. This can be accomplished by strengthening law
enforcement and closing loopholes in the current law, and is overwhelmingly supported by the civil rights
community, law enforcement, and many religious organizations. As we work to secure the rights of
women and minorities worldwide, we must also act to secure the rights of all Americans here at home.

Incidence of hate crimes

Crimes against people based upon their disability, sexual orientation, gender, or gender identity are all too
common. According to the most recent hate crimes statistics from the FBI (available at

http://www fbi.gov/ucr/hc2007/index.html), there were 9,535 victims (defined as persons, businesses,
Institutions, or society as a whole) of hate crimes in 2007. Of these, 1,512 were victims of hate crimes
based on sexual orientation, and 84 were victims of hate crimes based on disability. Hate crimes
legislation seeks to extend federal hate crimes protections to these and other (gender and gender identity)
groups of people.

Religious liberty
S. 909 protects free speech and religious liberty. The First Amendment of the Constitution will always
protect preaching or other expressions of religious belief-—even name-calting or expressions of hatred

toward a group. This legislation punishes only VIOLENT actions that result in death or bodily injury.

There is strong language in the legislation that explicitly says that evidence of cxpression or associations
that are not specifically related to a VIOLENT hate crime may not be used as evidence.

2000 M Street, NW ¢ Suite 400 ¢ Washington, DC 20036
Telephone 202.467.4999 ¢ Fax 202.293.2672 ¢ E-mail plaw@pfaw.org ¢ Web site htip://www.pfaw.org
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Hate Crimes Myths of the Right

MYTH: Hate crimes legislation is a threat to religious liberty and will “criminalize Christianity” by
restricting what pastors and other rcligious leaders are able to preach. Pastors will be arrested for
preaching against homosexuality.

FACT: S. 909 protects freedom of speech and freedom of religion. It only punishes VIOLENT acts like
assault and murder, not religious beliefs. The law makes clear that it cannot be used to prohibit any
“constitutionally protected speech”™ or “expressive conduct.”

MYTH: Hate crimes legislation will lead to prosecution for “thought crimes.”

FACT: This legislation does not restrict anybody’s First Amendment rights. The law doesn’t create
something called a “thought” crime for a particular group of people. S. 909 strcngthens law
enforcement’s ability to fight violent crime — not vigorous debate, not sermons against homosexuality, no
hateful specch, not the spreading of misinformation that thrives on constitutionally protected right-wing
television, radio, and blogosphere, not even the infamous “God hates fags” protesters.

MYTH: Hate crimes legislation gives “special rights” to some people.

FACT: Freedom from violence isn’t a “special right.” 1t’s a human right. No one should be assaulted or
killed because of who he or she is.

S. 909 punishes only VIOLENT crimes and the hateful motivation directly related to such crimes.
Distinctions like this are common place in our criminal justice system. For example, the intent of a
suspected killer determines the difference between a first and second-degree murder charge.

What Can You Do to Help End Violent Hate Crimes?

Contact your Representative and Senators and tell them that you want all Americans, regardless of their
race, religion, national origin, age, disability, sexual orientation, gender, or gender identity, to enjoy
freedom from violence. Urge them to support hate crimes legislation, such as S. 909, so that no American
is treated as a second-class citizen. Sign up for People For the American Way action alerts, and we will
keep you updated on new developments concerning this issue.
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June 25, 2009

The Honorable Patrick Leahy, Chairman
Senate Judiciary Committee

224 Dirksen Scnate Office Building
Washington, DC 20510

Dear Chairman Leahy:

1 write today as a concemned clergy member and as a member of African American Ministers in
Action (AAMIA), a program of People For the American Way. I applaud your efforts to pass
the Matthew Shepard Hate Crimes Prevention Act of 2009 (S. 909), and thank you for holding
this hearing today. I hope that this bill moves swiftly through the committee process and through
the Senate. As you know, the House has passed similar legislation, and it is my hope that the
Senate will follow suit. It would be a great achievement if the President is able to sign this bill
into law this session. I have attached materials for the record of your hearing that should also be
of use as this debate moves forward.

All of our brothers and sisters should have equal protection from violence and discrimination
under the law. Yet, [ am particularly concerned with the outrageous claims of those who e¢hoose
to portray the hate crimes legislation as a “threat to religious liberty.” They spread the lie that
the churches will be silenced, and that church leaders and their supporters will be jailed for
speaking out against homosexuality. The bottom line: This is all completely false. I draw your
attention to the materials I’ve submitted, especially the myths and facts from AAMIA.

The hallmark of my Christian faith is not in how many people we can set ourselves against, nor
in how many people we can cxclude based upon our particular notions of theology or church
dogma. What distinguishes us as people of God is our ability and willingness to lovc one
another — no matter what. When the world sees how we treat the gay and lesbian members of
our congregations and communities, will they know us by our love? Will they see Christ
reflected in our actions?

AAMIA fully respects the principle of separation of church and state, which helps preserve the
constitutional values of life, liberty, and the pursuit of happiness. Thank you again for your
tireless efforts in support of the Matthew Shepard Hate Crimes Prevention Act of 2009 (S. 909).
Please consider me a resource in the future.

Sincerely,
Rev. Dr. Kenneth Lee Samuel

Pastor and founder of Victory for the World Church
Stone Mountain, GA

2000 M Street, NW ¢ Suite 400 ¢ Washington, DC 20036
Telephone 202.467.4999 ¢ Fax 202.293.2672 ¢ E-mail aamia@pfaw.org ¢ Web site hitp://www.pfaw.org
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Rev. Dr. Kenneth Lee Samuel is pastor and founder of Victory for the World Church in Stone
Mountain, Ga. Rev. Samuel is vice-chair of PFAW Foundation’s African American Ministers
Leadership Council, a Senior Fellow at People For the American Way, Dr. Samuel is an
outspoken advocate for Human Rights issues, and is the immediate pass president of the DeKalb
County Branch of the NAACP. In addition, in his individual capacity, Dr. Samuel has been
elected as a Georgia delegate to the last four Democratic National Conventions. Dr. Samuel’s
comments on equal justice for all people, especially LGBT brothers and sisters, have appeared in
national and local publications including a recent New York Times story on reactions to the
Jeremiah Wright controversy, as well as The Washington Post, and The Atlanta Journal-
Constitution. Dr. Samuel's book entitled, Solomon's Success: Four Essential Keys to Leadership,
has recently appeared as the #1 best seller under Pilgrim Press in the Christian Century.
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June 25, 2009

The Honorable Patrick Leahy, Chairman
Senate Judiciary Committce

224 Dirksen Senate Office Building
Washington, DC 20510

Dear Chairman Leahy:

I write today as a concerned clergy member and as a participant in the African American
Ministers in Action (AAMIA) network of People For the American Way. I applaud your efforts
to pass the Matthew Shepard Hate Crimes Prevention Act of 2009 (S. 909), and thank you for
holding this hearing today. Passage of S. 909 is a critical priority for your Committee and the
Congress, and it is one that the President should sign into law this session. 1 have attached
materials for the record of your hearing that should also be of use as this debate moves forward.

As a pastor and community leader in the city of Philadelphia [ stand firmly against violence of
any kind. I support S. 909 because the Lord has called for us to love our neighbor and to set at
liberty them that are bruised. The religious right has dug up some dark and ugly tactics to
prevent the passage of this bill, much of which are bold faced lies. [ draw your attention to the
materials I’ve submitted, especially the myths and facts from AAMIA.

Thank you again for your tireless efforts in support of the Matthew Shepard Hate Crimes
Prevention Act of 2009 (S. 909). Please consider me a resource in the future.

Sincerely,
Rev. Dr. Robert P. Shine

Pastor and founder of Berachah Baptist Church
Philadelphia, PA

2000 M Street, NW ¢ Suite 400 ¢ Washington, DC 20036
Telephone 202.467.4999 ¢ Fax 202.293.2672 ¢ E-mail aamia@pfaw.org ¢ Web site http://www.pfaw.org
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June 25, 2009

The Honorable Patrick Leahy, Chairman
Senate Judiciary Committee

224 Dirksen Senate Office Building
Washington, DC 20510

Dear Chairman Leahy:

I write today as a concerned clergy member and as a member of African American Ministers in
Action (AAMIA), a program of People For the American Way. I applaud your efforts to pass
the Matthew Shepard Hate Crimes Prevention Act of 2009 (S. 909), and thank you for holding
this hearing today. Passage of S. 909 is a critical priority for your Committee and the Congress,
and it is one that the President should sign into law this session. I have attached materials for the
record of your hearing that should also be of use as this debate moves forward.

This is of particular interest to ali of us who are coneerned about equality. Equality for all
should mean equality for al/. Laws should protect everyone against discrimination: black or
white, straight or gay. None of our brothers and sisters should be forced to live in fear of
retribution because of their race, religion, sexual orientation, gender or gender identity, or
disability. But the reality is each year thousands of innocent Americans are victims of violent
crimes merely because of who they are. In this regard, [ feel the church must fill the role of
speaking out for those that others have tumned their backs on.

I am also eoncerned with the false claims being made by political opponents of the legislation
that the bill would silenee pastors. In fact, the hate crimes legislation honors the prophetic voice
of church leaders to preach the gospel as their faith compels them. The First Amendment will
always protect the right of cvery person to speak out against homosexuality if they wish. This
legislation does nothing to change that. | draw your attention to the materials that I’ve submitted
with this letter, particularly the myths and facts document from AAMIA.

Thank you again for your tireless cfforts in support of the Matthew Shepard Hate Crimes
Prevention Act of 2009 (S. 909). Please consider me a resource in the future.

Sincerely,
Rev. Byron Williams

Pastor, Resurrection Community Church
Oakland, CA

i 2000 M Street, NW ¢ Suite 400 ¢ Washington, DC 20036
Telephone 202.467.4999 ¢ Fax 202.293.2672 ¢ E-mail aamia@pfaw.org ¢ Web site http://www.pfaw.org
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Rev. Byron Williams has been pastor of the Resurrection Community Church since 2002 and is
an active member of the African American Ministers in Action. Additionally, Williams writes
twice weekly syndicated social and political column for the Oakland Tribune, and is the host of
radio-blog talk show entitled “The Public Morality.” In 2005, he was voted by CityFlight
magazine as one of the “30 Most Influential African Americans in the San Francisco Bay Area.”
Princeton professor Cornel West considers Byron’s work “groundbreaking and historic.” The
Rev. Dr. J. Alfred Smith, Sr. of Allen Temple Baptist Church calls Byron “the Reinhold Niebuhr
of his day.” Williams has spoken throughout the country, including presenting the 2006 keynote
address at the University of California African American graduation ceremony. He has appcared
on numerous television and radio news programs, including CNN, ABC Radio, Fox News, and
National Publie Radio. He is also a featured writer on The Huffington Post.
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June 25, 2009

The Honorable Patrick Leahy, Chairman
Senate Judiciary Committec

224 Dirksen Senate Office Building
Washington, DC 20510

Dcar Chairman Leahy:

I write today as a concerned clergy member and as a participant in the African American
Ministers in Action (AAMIA) network of People For the American Way. | applaud your efforts
to pass the Matthew Shepard Hate Crimes Prevention Act of 2009 (S. 909), and thank you for
holding this hearing today

As a pastor and community activist in the city of Milwaukee I always stand for justice. Hateful
violence has brought this country too much bloodshed and pain throughout our history. | support
S. 909 because 1 have zero tolerance for acts of violence against a class of people because of who
they are. Our opposition will flood you with lies and scare tactics to prevent the passage of this
bill that just are not true. I draw your attention to the materials I’ve submitted, especially the
myths and facts from AAMIA.

Passage of S. 909 is a critical priority for your Committee and the Congress, and it is one that the
President should sign into law this session. I have attached materials for the record of your
hearing that should also be of usc as this debate moves forward.

Thank you again for your tireless efforts in support of the Matthew Shepard Hate Crimes
Prevention Act of 2009 (S. 909). Please consider me a resource in the future.

Sincerely,
Rev. Dr. Rolen Lewis Womack, Jr.

Pastor and founder of Progressive Baptist Church
Milwaukee, W]

2000 M Street, NW ¢ Suite 400 ¢ Washington, DC 20036
Telephone 202.467.4999 ¢ Fax 202.293.2672 ¢ E-mail aamia@pfaw.org ¢ Web site http://www.pfaw.org
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N

ALLIANCE DEFENSE FUND

Defending Qur Firat Liberry

MEMORANDUM
To:  Craig Parshall, NRB

From: Gary S. McCaleb, Sr. Counsel
Erik Stanley, Sr. Legal Counsel

Date: April 23, 2009
Re:  Need for a Broad-Based Religious Exemption from any “Hate” Crimes Law
L Introduction

“Hate” crimes bills have been proposed in both houses of the federal legislature for many
years, and have been attached as amendments to defense spending bills, habeas corpus reforms
and child safety legislation. To date, no such bill has been enacted into law for various reasons.
This legislative session, at least one “hate” crimes bill, H.R. 256, has been introduced in the
House, thus setting the stage for another debate regarding the necessity and wisdom of such
laws. Given President Obama’s express commitment to work toward the passage of a “hate”
crimes law,' and Democratic control of both the House and the Senate, it is reasonable to assume
that a “hate” crimes law will be passed in the near future.

ADF believes that a “hate” crimes law will undercut constitutional protections for
individual liberty, particularly for Christians.® Opposition to “hate™ crimes laws is grounded in
valid and persuasive reasons.” If, despite that reasoned opposition a “hate” crime bill passes, it is
vital that any such bill contain a broad-based religious exemption. Such an exemption can
mitigate the effect of a “hate” crimes law on religion and religiously motivated speech.

IL. Reasons for a Broad-Based Religious Exemption from “Hate” Crimes

1. The Possibility of the United States Supreme Court Declaring a “Hate”

' President Obama’s agenda states, “Expand Hate Crimes Statutes: President Obama and Vice President Biden will
strengthen federal hate crimes legislation, expand hate crimes protection by passing the Matthew Shepard Act, and
reinvigorate enforcement at the Department of Justice’s Criminal Section.” President Barack Obama’s Civil Rights

Agenda, available at http://www.whitehouse.gov/agenda/civil_rights/.

? See ADF attorney submits white paper to Congress refuting ACLU’s assertions on “hate crimes” law, avafdable at

http://www.alliancedefensefund.org/news/pressrelease.aspx?cid=4078.

? Many of the reasons why hate crimes laws arc ill-advised and damaging to religious freedom are contained in
ADF's White Paper to Congress in 2007. See Memo to Members of Congress from Glen Lavy, ADF Senior

Counsel, dated April 20, 2007, available at www telladf org/UserDocs/HateCrimesReport.pdf.
1
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Crimes Law Unconstitutional is Remote.

Those who oppose a “hate” crimes law should not rely upon the United States Supreme
Court to declare such a law unconstitutional after it is enacted. This is seen in Wisconsin v.
Mitchell, 508 U.S. 476 (1993), where the Court upheld the constitutionality of a Wisconsin
“hate” crimes Jaw. In a unanimous opinion, authored by Chief Justice Rehnquist, the Court
rejected the argument that Wisconsin’s “hate” crimes law punishes thought instead of just
conduct. The Court stated that, “the Constitution does not erect a per se barrier to the admission
of evidence concerning one’s beliefs and associations at sentencing simply because those beliefs
and associations are protected by the First Amendment.” Jd. at 486 (quoting Dawson v.
Delaware, 503 U.S. 159, 165 (1992)). The Court also summarily rejected the contention that a
“hate” crimes law unconstitutionally chills free speech, stating that such an argument was
“simply too speculative a hypothesis....” Id. at 489. The Court added that “The First
Amendment, moreover, does not prohibit the evidentiary use of speech to establish the elements
of a crime or to prove motive or intent.” /d. In short, given the Court’s rejection of a
constitutional challenge to a “hate” crimes law in Mitchell, a constitutional challenge to a federal
“hate” crimes statute would be exceedingly difficult, if not impossible. This reality makes a
broad-based religious exemption in the law vital.

The Court has also hinted in the past that evidence of a “special crime problem” may
justify a restriction on expression. In Watchtower Bible and Tract Society v. Village of Stratton,
536 U.S. 150 (2002), the Court struck down an ordinance that regulated the activities of
solicitors and canvassers that went door to door in the Village. The Village attempted to justify
its regulation on the basis that it prevented crime. The Court rejeeted this argument stating that
“there is an absence of any evidence of a special crime problem related to door-to-door
solicitation in the record before us.” /d. at 169. While there was no explanation of this statement,
the Court left the door open for a different result (or at least an argument for a different resulit) if
the record does demonstrate a “special crime problem.” For instance, if the Village had been
able to demonstrate the existence of a “special crime problem” with door-to-door solicitors, it
could have had a better chance of justifying the effect of its ordinance on free speech activities.

In Watchtower, the Court judged the restriction under intermediate scrutiny which
required the Village to demonstrate a significant interest that is appropriately balanced against
the affected speech. Id. at 165. This balancing test leaves open the possibility that the
government can demonstrate an important-enough interest to justify a speech restriction. Even if
the Court had judged the ordinance under strict scrutiny, however, the strict scrutiny test is also a
balancing test where speech restrictions can be justified by a compelling governmental interest.
In short, the Court’s statement in Watchtower points to the problem with a “hate” crimes law.
H.R. 256 contains language that, “Congress finds that - the incidence of violence motivated by
the actual or perceived race, color, national origin, religion, sexual orientation, gender, or
disability of the victim poses a serious national problem.” H.R. 256, §2(1). Given Congress’
findings in the bill and the statistical evidence on “hate” crimes compiled over the last nineteen
years,” it is quite possible that the Court could find a significant or a compelling interest in “hate”

* Despite the so-calied “evidence™ that hate crimes are a serious national problem, there is sufficient reason to
believe that hate crimes are not such a serious problem as to justify a federal criminal prohibition. As ADF pointed
out in its Memo to Congress,
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crimes law sufficient to override the incidental effect of such a law on free speech.’

The Supreme Court’s opinion in Hill v. Colorado, 530 U.S. 703 (2000), is another
instance where the Court found a govemnmental interest sufficient to override pure speech. In
Hill, the Court upheld a restriction on protests and speech near abortion clinics in order to protect
those seeking abortions from “unwanted advice” and “unwanted communications.” /d. at 708. In
doing so the Court placed great emphasis on “the vulnerable physical and emotional conditions”
of the women seeking abortions. Id. at 729. Tt is conceivable that the Court could find that the
“vulnerable physical and emotional conditions” of victims of “hate” crimes could justify a
restriction on religious expression.

Those who oppose “hate” crimes laws will likely find no refuge at the Supreme Court.
However, the real and definite impact of a “hate” crimes law on religious speech, as discussed
more fully below, mandates the inclusion of a religious exemption.

2. The Elements of a “Hate” Crime are Overly Broad and Can Reach Conduct
Protected by the First Amendment.

As typically drafted, and as proposed in H.R. 256, the elements of “hate” crimes laws are
broad and have the potential to reach expression that others simply disagree with or find
distasteful. A typical “hate” crimes law, including the current one pending before Congress,
reads as follows:

(A) IN GENERAL—Whoever, whether or not acting under color of law, in any
circumstance described in subparagraph (B), willfully causes bodily injury to any
person or, through the use of fire, a firearm, or an explosive or incendiary device,
attempts to cause bodily injury to any person, because of the actual or perceived
religion, national origin, gender, sexual orientation, gender identity or disability of
any person--

State attormeys general are not clamoring for “hate™ crime legislation. The proponents of *hate”
crime legislation have not identified any crimes covered by H.R. 1592 that are not aiready subject
to prosecution. Criminal civil rights violations based on race are already subject to federal
prosecution. The alleged “persistent problem™ of “hate” crimes is minuscule in proportion to
violent crimes in general. And the reality is that the number of reported “hate” crimes is
decreasing rather than increasing. The small proportion of violent crimes in America that are
motivated by “hate” does not justify federal intervention, or the criminalizing of thoughts, beliefs,
or speech.

One or two of every 3,500 violent crimes in America does not justify federal intervention.

See Memo to Members of Congress from Glen Lavy, ADF Senior Counsel, dated April 20, 2007, available at
www.telladf. org/UserDocs/HateCrimesReport.pdf, pages 9-1 1.

® This is even more frue given the fact that a factual record now exists on the incidents of hate crimes the Court
could use to justify upholding the law. in 1990, Congress enacted the Hate Crimes Statistics Act which required the
Attomey General to gather data on hate crimes. 28 U.S.C. §534 (1990).

The Department of Justice now publishes a report on its website of hate crimes as reported by victims and the

police. See hitp;//www.ojp.gov/bis/abstracthcrvp htm.
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(1) shall be imprisoned not more than 10 years, fined in accordance with this title,
or both; and

(ii) shall be imprisoned for any term of years or for life, fined in accordance with
this title, or both, if--

(1) death results from the offense; or

(II) the offense includes kidnapping or an attempt to kidnap, aggravated sexual
abuse or an attempt to commit aggravated sexual abuse, or an attempt to kill.

H.R. 256 (111th Congress). “Bodily injury” is not defined in H.R. 256, but federal courts use
this common definition when the term appears in federal statutes:

“bodily injury” means—(A) a cut, abrasion, bruise, burn, or disfigurement; (B)
physical pain; (C) iliness; (D) impairment of a function of a bodily member,
organ, or mental faculty; or (E) any other injury to the body, no matter how
temporary.

US. v. Myers, 972 F.2d 1566, 1572-1573 (11th Cir. 1992). In short, H.R. 256 appears to turn
simple assault into a federal “hate” crime. Even temporary impairment of a mental faculty can
constitute bodily injury. It is conceivable that an active “street preacher” could be prosecuted
when someone disagrees with their message and suffers a transitory impairment of their mental
faculties. The ambiguous structure of H.R. 256 thus inherently chills religious expression.$

“Hate” crimes laws, as commonly drafted, present expansive prohibitions that can
conceivably reach expression that is disfavored. While proponents of “hate” crimes laws may
discount such an analysis, the plain language of the bill, coupled with accepted definitions of
bodily injury, demonstrate that the fear that “hate™ crimes laws will chill free speech is not
illusory. The very fact that a valid argument can be made that “hate” crimes laws will chill free
speech points to the need for a broad-based religious exemption 1o a “hate” crimes law in order
to protect religious speech. Religious citizens should not fear that they must censor their
religiously-motivated expression as a result of a vaguely-worded “hate” crimes law. An
exemption must be added to the law to broadly protect religious speech and exercise.

3. The Potential for Conspiracy Prosecutions of Religious Citizens Have a
Chilling Effect on Religious Speech.

If “hate” crimes legislation is adopted, the immediate impact could prove disastrous for
religious ministers and organizations who advocate peacefully against the homosexual lifestyle.
Currently, every State has conspiracy laws that prohibit conspiracy to commit crimes. It is
conceivable that preaching or teaching against homosexual conduct could be prosecuted as
conspiracy to commit a “hate” crime. For instance, a minister could preach a sermon that urges
those listening to “actively oppose the promotion or acceptance of the homosexual lifestyle in
their community.” An individual who hears this message and applies it in a way prohibited by a
“hate” crimes law could be prosecuted under the law and the minister could also be prosecuted

¢ The ambiguous language in “hate” crimes laws leave open the possibility that such laws can be challenged on their
face as unconstitutionally vague. When a person of ordinary intelligence does not know what conduct is prohibited
by the Jaw, then the law is unconstitutionally vague. See e.g., Grayned v. Rockford, 408 U.S. 104 (9172).

4
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for conspiracy.

One frightening example is the “Philadelphia 11” case. Eleven Christians were arrested in
Philadelphia for singing and preaching in a public park at a homosexual street festival. Five of
them were held and charged with crimes that were based upon Pennsylvania’s “hate” crimes law
and could have totaled a possible 47 years in prison. The charges hung over these individuals for
months until a judge finally dismissed them. “Hate” crimes laws can and will be used to silence
those who are peacefully opposed to the homosexual lifestyle.

It is not far-fetched or unreasonable to assume that the law will be taken to the greatest
extent possible. Those organizations and even governmental entities who believe that religious
speech advocating changes in the lifestyle of those who practice homosexual behavior is directly
linked with “hate” crimes will take whatever opportunity they can to silence that religious
speech, even if that includcs a prosecution for conspiracy to commit a “hate” crime.

The possibility for a conspiracy prosecution is even more possible in states with
expansive definitions of conspiracy that only require agreement to pursue an objective that may
be lawful (i.e. opposition to the homosexual lifestyle) in an “unlawful” manner and that the
crime committed was a natural and foreseeable consequence of the agreement. It is conceivable
that a minister who preaches a strong sermon against the homosexual lifestyle and urges his or
her congregation to do whatever necessary to oppose the lifestyle could be prosecuted for
conspiracy if a member of the congregation who hears the sermon misinterprets it and commits
an offense covered by a “hate” crimes law. This could occur even though the minister never
intended or even dreamed that violence wouid be used as a result of his or her sermon on the
issue but had merely chosen his or her words carelessly or in a way that could have been
misinterpreted.

Certainly, the situation described above should be distinguished from the minister who
actively advocates and urges his or her congregation to commit bodily harm against
homosexuals. Such an advocate would certainly and rightfully be held accountable. However, a
minister who perhaps carelessly chooses his words but has the purest of motives could be
prosecuted. Such an outcome should not be left to the discretion of a prosecutor or judge who
may have a personal agenda to promote or to a jury inflamed by public opinion.

L]

The possibility of prosecution, even remote, could have a chilling effect on lawful free
speech by ministers or religious organizations. Organizations and ministers would be forced, in
an abundance of caution, to so water down their message, or to refuse to give it altogether to
prevent an individual from misapplying or misconstruing their call to action. This chilling effect
on lawful free speech should be avoided at ail costs and, at a minimum counsels for a broad-
based religious exemption in any “hate” crimes law.

III.  Any Religious Exemption Must Sufficiently Protect Religious Speech.
Given the above reasons, it is important that any “hate” crimes law contain a broad-based

exemption sufficient to protect religious speech and any concomitant chiil on religious speech.
One exemption was proposed by Senator Specter in the 110th Congress, as an amendment to

10:57 Jun 10, 2010 Jkt 056684 PO 00000 Frm 00107 Fmt6633 Sfmt6633 S\GPO\HEARINGS\56684.TXT SJUD1 PsN: CMORC

56684.060



VerDate Nov 24 2008

100

H.R. 2585. The amendment stated:

() CONSTRUCTION AND APPLICATION -~ Nothing in this section or an
amendment made by this section shall be construed or applicd in a manner that
substantially burdens any exercise of religion (regardless of whether compelled
by, or central to, a system of religious belief), speech, expression, or association,
if such exercise of religion, specch, expression, or association was not intended
to-

(1) plan or prepare for an act of physical violence; or
(2) incitc an imminent act of physical violence against another.

This language, or language similar to it, should provide a sufficiently broad exemption to
protect religious expression. This language adopts the framework of RFRA and RLUIPA which
have proven successful in protecting the exercise of religion from governmental interference and
also makes it clear that speech that is not protected by the Constitution is outside the reach of the
exemption.

One slight modification might bc considered out of an abundance of caution in the
foregoing exemption would be to insert “unlawful” before “physical violence.” As written, the
exemption could allow a “hate” crime prosecution against a Pastor who authorized church
security personnel to use force in defensc of the congregation during a pro-homosexual protest.
Inserting “unlawful” would broaden the cxception and eliminate the possibility that justified
violence would be collatcrally attacked under this federal statute.

The problem with a “*hate” crimes law is its effect on valid religious speech. The
existence of the law itself can chill religious expression out of fear that such expression will
violate the law and lead to criminal prosecution. A RFRA/RLUIPA-type exception, such as the
onc above, sufficiently addresses this concern by removing from the reach of a “hate” crimes
law, religious speech, cxpression, or association. If such religious exercise, speech, expression,
or association is substantially burdened, then the law would be inapplicable.

The definition of “substantial burden” in any exemption should be ciearlgf and
expansively defined to avoid some of the conflict in the federal courts over that term.” The
Eleventh Circuit Court of Appeals follows an expansive definition of the term “substantial

7 Updated, more precise language for an exemption is being currently proposed by religious liberty groups as
follows: “CONSTRUCTION AND APPLICATION - Nothing in this section or an amendment made by this section
shall be construed or applied in a manner that infringes any rights under the First Amendment to the U. S.
Constitution, or substantially burdens any exercise of religion (regardless of whether compelled by, or central to, a
system of religious belief), speech, expression, or association, if such exercise of religion, speech, expression, or
association was not intended to - (1) plan or prepare for an act of physical violence; or (2) incite an imminent act of
physical violence against another.”

¥ Federal Courts have disagreed over the meaning of the term “substantial burden” and the Supreme Court’s
definition of that term has varied over time. See Midrash Sephardi, Inc. v. Town of Surfside, 366 F.3d 1214, 1226-27
11th Cir. 2004) {(noting disagreement over meaning of term and citing cases).

6
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burden” that,

[A] “substantial burden” is akin to significant pressure which directly coerces the
religious adherent to conform his or her behavior accordingly. Thus, a substantial
burden can result from pressure that tends to force adherents to forego religious
precepts or from pressure that mandates religious conduct.

Konikov v. Orange County, Fla., 410 F.3d 1317, 1323 (11th Cir. 2005). This definition protects
against the effect on religious expression of a “hate” crimes law. A “hate” crimes law would
cause an adherent to forego or self-censor their expression or associations. Thus, under an
expansive definition of “substantial burden,” a “hate” crimes law would exempt valid religious
expression from criminal prohibition.

The exemption language, similar to that proposed by Senator Specter, also does not
utilize the compelling interest test and thus avoids any balancing by the courts. Balancing the
government’s interest in regulation against the effect on speech can lead to outcomes like Hill v.
Colorade, where the Court found a sufficient government interest to justify a restriction on
specch.

IV.  Conclusion

“Hate” crimes laws present a serious negative impact on religious speech and have the
effect of chilling valid religious expression. Given these concerns, and the Supreme Court’s
precedent that seems to argue in favor of the constitutionality of a “hate” crimes law, a broad-
based religious exemption is vital and necessary. An exemption modeled after the successfully-
applied language in RFRA and RLUIPA is sufficiently broad to protect the effect of a “hate”
crimes law on religious speech and expression.
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American-Arab Anti-Discrimination Committee
1732 Wisconsin Ave., NW | Washington, DC 20007 | www.adc.org
Tel: 202-244-2990 | Fax: 202-244-7G968 | Email: adc@adc.org

june 24, 2009

The Honorable Patrick Leahy

Chairman, Senate Committee on the judiciary

United States Senate- 433 Russell Senate Office Building
Washington, DC 20510-4502

Dear Chairman Leahy:

On behalf of the American-Arab Anti-Discrimination Committee (ADC), the largest
grassroots organization dedicated to advancing and defending the civil rights and civil
liberties of Arab-Americans, we write to you to thank you for holding “The Matthew
Shepard Hate Crimes Prevention Act of 2009" hearing on Thursday June 25, 2009,

Mr. Chairman, the Arab-American community has been the target of violent hate crime:
since the terrorist attacks of 9/11. In the first nine weeks after 9/11, ADC documented
over 700 violent incidents directed towards Arab-Americans or those perceived to be
Arab-Americans. Though hate crimes against our community have decreased since the
immediate aftermath after 9/11, they remain substantially high. Many of these hate
crimes occur in places where local law enforcement officials lack the adequate
resources to investigate and prosecute. The Matthew Shepard Hate Crimes Prevention
Act will provide much-needed support to investigate and prosecute these crimes, and is
crucial in strengthening existing federal hate crime laws.

Please find enclosed the following documents, which ADC would like to submit for the
record with regard to the above-mentioned hearing:

1. The Executive Summary and Recommendations of ADC’s “20003-2007 Report on
Hate Crime and Discrimination Against Arah-Americans.”

2. Case Studies of viclent hate crimes committed against Arab-Americans between
2003 and 2007. These cases are listed in ADC’s “2003-2007 Report on Hate
Crimes,”

3. Case Studies of violent hate crimes committed against Arab-Americans between
2008 and 2006.

Please do not hesitate to contact us should you have any questions, or if the ADC can
provide the Committee with information deemed helpful for the hearing.

Sincerely,
Hon. M ose Qakar (ret) areem Shora, |.D., LL.M.
President National Executive Director
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Buring the period coverad in this report, ADC makes the following findings regarding the overall situation facing Arab-
Americans with regard to hate crimes and discrimination, civil rights and fiberties, and defamation in our popular and
political culture,

» The rate of violent hate crimes against Arab Americans continued decline from the immediate post 9/11 surge, to a level
somewhat but not dramatically increased, over that seen in the five years leading up to the 2001 attacks.

* The same essential pattern applies to other major forms of hate crimes and discrimination,

= Despite significant pressure from some politicians and commentators, the government has not employed formal, sys-
tematic policies of ethnic or religious profiling in airport security.

= The “no fly” lists that are unworkably large, contain common names, and are not reconciled or harmonized between
agencies continue to cause significant problems for many Arab and Arab-American passengers.

* Discriminatian at airports based on stereotyping, over-zelousness or prejudice by airline personnel or even other pas-
sengers is now one of the main sources of discrimination facing Arab-American air travelers.

» Arab-American travelers face serious issues with border crossing detentions and delays, especially on the U.S-Canada hor-
der,

= Preventative detention by pretext remains a concern, although there has been no repeat of the mass round-up of thou-
sands of Arab or Muslim immigration suspects following the 9/11 attacks. 2003-2007 saw the increased use of misapplied
material witness detentions as a pretext for preventative detention, but following greater public scrutiny prosecutors have
empioyed it more sparingly.

= The discriminatary “special registration” program {NSEERS), while a complete counter-terrorism and immigration law en-
forcement fallure and although currently suspended, has created serious hardships for numerous law-abiding individuals.

ADC-Researcr InsTTuTe | 3
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« Detainee abuse, and misconduct by federal, state and local iaw enforcement officers remain a serious concern.
« Thousands of Arabs have faced serious delays in naturalization and status adjustment.

« Arab-Americans continue to face higher rates of employment discrimination than in the pre-9/11 period, in both public
and private sectors,

« Civil liberties concerns remain serious, including the some aspects of the discourse on a homegrown terrorist threat, the
reauthorization of the PATRIOT Act, aspects of the REAL 1D Act, secret evidence provisions, warrantless wiretapping and el-
ements of immigration reform, among other issues.

* Arab-American students continue to face significant problems with discrimination and harassment in schools around the
country.

* Arab-American students and faculty have faced increased levels of discrimination and political harassment campaigns, es-
pecially involving the Israeli-Palestinian conflict and efforts by right-wing groups to stifle debate on U.S. foreign policy in ac-
ademia,

* Defamation in popular culture and the media remains a serious problem facing the Arab-American community.

» In spite of a far better record from the film and television industry in 2003-2007, defamation spread wildly in the non-fic-
tion world of television, magazines, radio, newspapers and websites. A campaign of relentless vilification against Muslims
and islam has been the single biggest contributor to the collapse in American public opinion of Istam during this period, even
though polling suggested no such antipathy in the immediate aftermath of 9/11.

* Arab Americans are more visible in the area of cultural affairs such as films, music, arts, entertainment to name but a few.

« Both the government and Arab-American groups such as ADC have explored and developed important new tools of com-
munication and cooperation in 2003-2007.

4 | ADC-RESEARCH INSTITUTE
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in the period covered by this Report, 2003-2007, Arab Amer-
icans faced significant problems with hate crimes and dis-
crimination, especially with regard to airline travel and
border and customs issues, as well as employment discrim-
ination in both the public and private sectors. This section of
the Report demonstrates that while, for the most part, these
figures are lower during the period it covers than in the im-
mediate aftermath of the 9/11 attacks, serious incidents are
accurring at much too high a rate and a greater frequency
than during the late 19905 and 2000,

Serious violent hate crimes and threats of viclence remained
a significant problem for Arab Americans, in spite of consid-
erable efforts by law enforcement at every level to prose-
cute offenders. Both ordinary citizens and prominent
community figures remain the target of serious threats and
hate speech from other citizens, inciuding employees of the
federal government in relatively senior positions, although it
must be noted that the government has prosecuted several
impartant instances of such abuse,

Alrline discrimination, espacially by officials of private air-
lines, remains a concern for almost everyane in our com-
munity, with several high-profile instances demonstrating
that unfounded fears and haseless stereotypes continue to
inform the perceptions of airline empioyees if not Trans-
portation Security Administration {TSA} officials, While the
government itself does not engage in any systematic profil-
ing ar stereotyping in airport security, as this Report demon-

10 | ADC-ResearcH InsTiuTe

strates precisely because of the need to provide effective se-
curity, officials of airlines and others continue to engage in
sterectyping and discrimination causing serlous difficulties
for Arab-American passengers and those perceived to be
Aral Americans. TSA and the other watch lists, however, do
provide an ongoing source of government-generatad anxi-
ety and discrimination against Arab-American passengers
and others caught up in the vague, unsubstantiated and im-
properly vetted fists, some of which have grown to unman-
ageable and irrational proportions.

immigration discrimination, particularly unreasonable and
unlawful delays in immigration procedures, especially natu-
ralization processes, has affected thousands of people in this
community. Negative consequences arising from the spe-
cial registration process continue to haunt farge numbers of
Arab Americans and others who sought only to comply with
an ill-conceived and badly managed immigration policy. Dur-
ing the period covered by this Report, the government has
engaged in a number of immigration-related policies that are
plainly discriminatory on the basis of national arigin and, in
effect, use national origin as a praxy for ethnicity and reli-
gious affiliation. 1t is worth noting that all immigration and
imsnigration law enforcement policies based on stereotyp-
ing or simple ethnic, religious or national identities have
proven absolutely useless as counter-terrorism measures,
while creating damaging and unnecessary divisions between
the government and the Arab-American and American Mus-
lim communities. As David Cole and Jules Lobel, point out in
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their excellent book Less Safe, Less free {The New Press,
2007), “The bipartisan September 11 Commission’s staff
concluded that all the administration’s immigration initia-
tives targeted Arabs and Muslims that it reviewed were a
complete failure in identifying terrorists. In addition to the
programs identified above, it found that a blanket 20-day
hold place shortly after September 11 on visas issued to
matles aged 16 to 45 from 26 countries in the Middle East
and North Africa, plus Bangladesh, Malaysia, and indonesia,
‘yielded no anti-terrorist information and led to no visa de-
nials. Simitarly, it reported that the Visa Condor program,
which required additional screening of these applications
from 26 predominantly Muslim countries, had identified no
terrorists, and that the CiA had withdrawn from the program
because it had uncovered no significant information. And it
found that the Absconder Apprehension Initiative, a program
that selectively targeted foreign nationals from predomi-
nantly Muslim countries who had outstanding deportation
orders, had identified no terrorists.”

Detainee and prisoner abuse also remains a serious concern,
especially in private facilities outsourced by {CE to house im-
migration detainees. Arab Americans also face ongoing
probiems with misconduct by federal, state, and focal law
enforcement personnei, especially in relation to the depu-
tizing of locat officers in Joint Terrorism Task Forces {JTTFs}
around the country without sufficient training. The period
covered by this Report also saw a rise and fall in a new form
of disturbing preventative detention by pretext, involving
misused material witness orders against persons the gov-
ernment wished to detain without probable cause, as in the
notorious case of Brandon Mayfield.

The problems outlined in this section of this Report are il-
lustrated by a selection of “case studies,” which are intended
to demonstrate the nature and range of experiences atten-
dant upon these chalienges facing Arab Americans. The case
studies are by no means exhaustive, and are selected in
order to explain the nature of their impact on the Arab-
American community. In many instances, hames have been
withheld in order to protect the privacy and legal privilege of
those who have turned to ADC for legal assistance. Some
cases are drawn from the media, and in some instances case
studies reflect a combination of ADC's research and legal
work, as well as journalistic accounts of the same event. A
very small number of case studies in this section of the Re-
port, for example the material witness detention of Brandon
Mayfield, involve American Muslims rather than Arab Amer-
icans as such. These cases have been held to a minimum
and are included because, as in the Mayfield case, they are

SEcTiON |~ Hate CRIMES AND DISCRIMINATION

invaluable illustrations of the problems associated with the
various forms of hate crimes and discrimination outfined in
this section of the Report.

There seems no doubt that the Arab-American community
has made significant progress in addressing its concerns
since the period covered by the last ADC Report on Hate
Crimes and Discrimination Against Arab Americans, and ai-
most ali areas of concern are somewhat iess onerous than
during the 13 months immediately following the terrorist at-
tacks on our country. However, this section of the Report
demonstrates that these concerns remain noteworthy chal-
tenges facing both Arab Americans and our fellow citizens in
the quest for a more egual, just and tolerant society.

1. VIOLENT HATE CRIMES

Violent hate crimes are defined for purposes of this Report
as acts of violence or specific and credible threats of vio-
lence. In the aftermath of the 9/11 terrorist attacks, Arab
Americans, and those perceived to be of Midd!e Eastern de-
scent, were subjected to a wave of violent hate crimes and
vigitante attacks. ADC documented over 700 violent inci-
dents directed towards Arab American in the first weeks fol-
fowing the attacks, as outlined in the ADC's Report on Hate
Crimes and Discrimination Against Arab Americans: The Post
September 11 Backlgsh. Though the violence dramatically
declined by January 2002, the remaining months of 2002
witnessed incidents coming into the organization at a some-
what higher rate than that seen in the years of the late
1990s.

During the late 1990s, hate crime reports received by ADC
numbered between 80 to 90 per year. in the period covered
by this Report, the rate has been between 120 to 130 per
year, a significant increase from the pre-8/11 period. There-
fore, during the period 2003-2007, the rate of violent hate
crimes continued to decline from the immediate post 8/11
surge, still remaining a higher rate than that seen in the five
years leading up to the 2001 attacks.

Two clear and noteworthy patterns have emerged during
this period.

First, the hate crimes did not always begin with a clear mo-
tivation of bias. Rather, they would develop in that direction

as the altercation intensified. In numerous instances, racial,
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religious or ethnic slurs would be employed not at the out-
set but after a dispute leading to violence or threats of vio-
lence had already begun.

Second, a surge in reports of hate crimes has been linked to
certain events in the Middle East or the Istamic world in-
volving both United States interests and citizens. When the
first beheading atrocities committed by terrorists under the
leadership of the late terrorist leader Abu Mussab Al-Zar-
qgawi were committed, ADC noticed an increase in the inci-
dence of reports of hate crimes. Similar increases were
finked to the July 7, 2005 London bombings and other in-
stances of violence and terrorism that produced a direct
sense of fear and outrage among many Americans. Hate
crimes and vigilante violence seems, therefore, to be clearly
tinked to a sense of collective guiit and a spirit of vengeance,
as seen in the wake of the 9/11 terrorist attacks.

As documented by ADC, the Council on American-islamic Re-
lations {CAIR}) and others, over the period covered by this
Report, hate crimes, especially vandalism and the destruc-
tion of property, has been increasingly targeted at mosques
and isiamic centers around the country.

Hate crimes have for the most part been thoroughly investi-
gated by law enforcement authorities, particularly the civit
rights division of the Department of Justice (DOJ). ADC com-
mends local, state and federal faw enforcement for their ef-
forts to ensure that Arab Americans and those perceived to
be Arab Americans are protected from such abuses and hate
crimes.

CASE STUDIES

Woman pleads guilty to death threats against Arab-Amer-
ican family, Pennsylvania, 2007

In October 2007, Kia Reid, who was charged with a federal
hate crime against her Arab-American supervisor, was sen-
tenced to two years probation and eight months of incar-
ceration. She was aiso sentenced to 200 hours of
community service which must be completed at a mosque.
Additionally, she was mandated to take anger management
and diversity training classes. In handing down the sentence,
Judge Gene Pratter said, “Our society cannot afford to dis-
miss this type of conduct.”

The charges alleged that Ried sent a violent and threatening
tetter to her supervisor, Nina Timani, at their workplace, a
Sheraton hotel. The DOJ and FBi investigated the incident as
a civil rights violation because the threatening letter was an

12 | ADC-RESEARCH INSTITUTE

attempt to interfere with the supervisor’s federally protected
employment activity, contained the threat of force, and was
indicative of apparent bias involving race, religion, and eth-
nicity.

According to the DOJ, on October 2, 2006, Kia Reid, left an
ominous and threatening letter in her supervisor’s office at
a Philadeiphia hotel. The letter included the phrases “Re-
member 9/11,” “you and your kids will die like dogs,” “tie
onto the fence,” “death,” and other references to death and
hanging. The victim was fearful for her safety and the safety
of her children. This case is particularly noteworthy since
FBI statistics indicate that more than 30 percent of all re-
ported hate crime offenses involve intimidation similar to
this case.

Family Continues to be Repeat Target for Vandalism and
Tire Slashing, Maryland, 2007

On the sixth anniversary of the 9/11 attacks, six tires on two
vehicles belonging to the family of Samira Hussein in
Gaithersburg, MD, were slashed. Ms. Hussein is a family
service worker for Montgomery County schools, and has
been an activist on combating stereotyping of Arab and Mus-
lim Americans. She has frequently been a speaker at libraries
and schools about Islam, the Arab world and Arab-American
history. She also runs cuitural sensitivity training programs
for new teachers entering the Montgomery County school
system.

The family has a history of being targeted in this neighbor-
hood, dating back to the 1990s. The Washington Post re-
ported that, “in 1994, someone put giue on the hubcaps,
door handies and focks of their Chevy Impala. Three years
later, the car’s leather seats and tires were slashed, a
swastika was scratched onta the hood and the word “pig”
was etched on a window. At the same time, someone
scratched “Go home” onto the trunk of their Chevy Caprice
and slashed the seats, she said. During the same period, the
Husseins often found garbage thrown over their back fence,
and someone threw eggs at, and later smashed in, their glass
back door, Hussein said. They found dead birds near their
home and notes with ethnic sturs taped to their door. A for-
mer neighbor was ordered to serve five days in jail and two
years of probation in 1998 after being convicted of vandal-
izing the Husseins’ cars, according to news accounts.” Po-
fice said that the neighbor was not a suspect in the 2007
attacks.

Arab-American Customer Shot, Alabama, 2006
The ADC Legal Department is working with the FBi in a case
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where an Arab-American man was shot by another man who
had been yelling racial slurs outside a Middle Eastern take-
out restaurant in Alabama. Apparently, the suspect was in-
side the restaurant causing problems and acting in such a

hostile manner that he had to be physically removed. He |

threatened to return and did so within an hour with a .22-
caliber rifle. He then fired into the Arab-American customer’s
van that was parked outside the Middle Eastern restaurant.
The victim, waiting with his family for their order, was shot
inthe head. The suspect, a 23 year old white male, was later

arrested by police and both local and federal faw enforce- -

ment are now involved in the investigation. ADC fited an ad-
ministrative compiaint with the U.S. DOJ Civil Rights Division
and provided additional information to FBi Headquarters.

Farceful Eviction and Beating {New Jersey, 2005)

An Arab-American man in New lersey had been renting a
room although he had allegediy faced tensions with the
landlord in the past. One rainy night, the man was locked out
of his room and the landiord refused to let him in. He stayed
out in the rain untit 7am when a hooded man walked up to
him and began to kick and beat him. He was dragged to the
porch and the attacker yelled a number of insults including,
“You ———- Arab, what the —— do you think you are? This
is my house! No Arabs allowed here.” On the porch, the fand-
lord got involved as well, as it turned out the attacker was his
son. He fater pulled out a knife and threatened the Arab-
American man, and said he would kil him if he did not move
out of “his house” within an hour, While focal police did not
seem to react, the ADC Legal Department contacted the FB!
that looked into the matter but did not opened an investi-
gation.

Arab-American Pregnant Woman Wearing Hijab with Baby
Physically Assauited {Massachusetts, 2004}

An Arab-American Muslim woman, two months pregnant,
who wears the hijab {Muslim headscarf} was walking with
her ten-month old baby from a refative’s house to her home
in Massachusetts when a man and his dog approached
themn. When the woman asked the man to restrain his dog,
he altegedly proceeded to curse at her and verbally harass
her, calling her a terrorist. He allegedly continued to yell, foi-
fowed her, and then pulled off her hijab and beat her until
she was unconscious. The police found her attacker but al-
legedly did not arrest him. ADC filed @ complaint with the
FBI on behalf of the woman and her family and the FBi fol-
lowed up with local law enforcement authorities in their in-
vestigation of the attacks.

Arab-American Student Bullied in School {Texas, 2006}

-+ SEcTioN |~ HATE CRIMES AND DISCRIMINATION
A mother reported that her son was subjected to verbal
abuse and assaults as a result of a required reading sefec-
tion that discussed a young boy being sodomized by anothe
teenager named Assef. The mother reported that she in-
formed the principal of the incidents of abuse but that no
action was taken to address the issue. ADC worked with the
family and the U.S. Department of Education Civil Rights Of-
fice on this case. As a result, a volunteer attorney with the
ADC-Austin Chapter assisted the family locally in Texas and
worked with the ADC nationally to remedy the situation.

Arab-American Man Assaulted by His Neighbars {Michigan,
2006}

A resident of Detroit was allegedly singled out and beaten
by his neighbors due to his religious and ethnic background
in front of his wife and children. He suffered a broken leg
and seven stitches to his forehead after being beaten with a
golf club, pieces of glass and a stick. No action has been
taken by the police, even after the perpetrators were iden-
tified. After the brutal attack by the neighbors, the police
only identified the case as a “neighborhood dispute.” He
and his family are stili facing attacks and discrimination from
the neighbors.
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TO THE GOVERNMENT

= It is imperative that the government continues to resist
calls for racial or religious profiling, and recognize that
counter-terrorism policies hased on stigmatizing broad iden-
tity groups have failed, and will not provide reliable security
in the future.

e Terrorism watch and “no fly” lists should be consolidated
and rationalized between all agencias and kept to a man-
ageable size. Effective machanisms for challenging inclusion
or distinguishing between persons supposed to be included
as opposed to those with similar names, as well as processes
allowing persons routinely falsely caught up with these lists,
should be instituted to avoid unnecessary problems.

¢ The Customs and Barder Protection {CRT) agency shauid
create a civil rights division or a similar wing to deal with
complaints and concerns, and the government should make
every effort to explain custorms and border procedures to
the public whenever appropriate.

» The government should avoid any form of preventative de-
tention, which has no place in the American legat system,

= All relevant agencies need 1o take steps to ensure that un-
necessary naturalization and immigration status adjustment
petitions are not unnecessarily delayed.

= in considering any potential homegrown terrorist threat,
Congress and executive branch agencies should take every
effort to avoid stigmatizing entire communities.

¢ Congress should also act to preserve civil fiberties by re-
pealing sections of the PATRIOT Act, curbing executive
branch excesses such as warrantiess wiretapping, and by en-
suring that measures such as comprehensive immigration
reform and immigration law enforcement generaily do not
violate the fundamental rights of any individual.

= The leaders of both parties in Congress should ensure that
marnbers of the House and Senate do not make bigoted or
stereotyping remarks without censure or disciplinary action,
whether formal or informall

= Since this would be the single most positive step that the
United States could take in promoting better relations with
the Arab world and reversing the alienation between Arab
and American societies, American foreign policy should pri-
oritize resolving the conflict in the Middle East by at long last
ending the lsraeli occupation and establishing a Palestinian
state to live alongside israel in peace.

TO SCHOOLS AND UNIVERSITIES

« Secandary and primary schools around the country should
ensure that Arab-American students are not subject to any
discrimination, abuse or harassment based on their ethnic-
ity and that Arab culture or Islam is not the subject of dis-
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paraging or biased characterizations by facuity or in the cur-
ricula.

» Universities should protect facuity, especially untenured
professors, from politically motivated campaigns of harass-
ment and should resist outside efforts to interfere with
tenure and promotion processes plainly designed to enforce
pofitical orthodoxy and stifle academic freedom and dissent.

TO THE MEDIA

» The entertainment industry shouid make every effort to
continue the pattern of more balanced representations of
Arabs and Muslims in American popular culture since the
9/11 terrorist attacks took place, and not revert to the un-
balanced ethnic stereotyping that characterized earlier
decades. As this Report goes to press, and at a time not cov-
ered by the scope of this Report, two major motion pictures
released in May 2008, Iron Man and Nim’s Secret suggested
the possibility of a new trend reverting to older forms of eth-
nic stereotyping in American fiims. Such a regression in our
popular cuiture would be extremely dangerous and damag-
ing to aft Americans.

« The news media and publishers shoutd employ a single
standard of basic respect for all identity groups and com-
munities regarding commentary that promotes racism, eth-
nic or religious intolerance and stereotyping. Censorship is
unacceptable, but respectable news outlets properly draw
limits on the kind of expression they deiiberately invite for in-
clusion in public debates and quite appropriately maintain
standards regarding fundamental propriety. Arab Americans
and American Muslims should be treated with the same
level of respect and decency as all other communities, within
the context of a society that properly chooses to maximize
the range of free speech. Needless to say, government
shouid play no role in defining these standards and practices.

TO THE ARAB-AMERICAN COMMUNITY

* Arab-American organizations and government agencies
shouid continue to explore ali available mechanisms for di-
alogue and cooperation whenever appropriate.

» Arab Americans should redouble their efforts to organize
themselves as a community and engage the political system
of our country at every level, both individually and as a col-
lective,

» Arab Americans should expand their efforts at building

100 | ADC-ReseaRcH INSTITUTE

coalitions with like-minded communities and organizations
on all major issues of concern.

» Arab Americans, while vigilant in fighting stereotyping and
discrimination, should be sensitive to and vehemently reject
any extremism that may emerge from fringe elements within
the community.

» Arab American parents should encourage their children to
pursue professions in government service and the media if
they are so inclined.

¢ Arab Americans should passionately promote patriotism
and public service within the community, and emphasize
that they are proud and enthusiastic Americans when com-
municating with our fellow citizens.
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AMERICAN
PsycHOLOGICAL
ASSOCIATION

May 13, 2009

Dear Scnator:

On behalf of the 150,000 members and affiliates of the American Psychological Association
(APA), f am writing to urge you to co-sponsor the Mutthew Shepard Hate Crimes Prevention Act
(S. 909).

Hate crime is a serious societal problem that remains inadequately recognized and prosccuted.
Current federal law authorizes federal involvement in the prosecution of non-federal hate crimes
only when the victim is targeted becausc of race, color, refigion, or national origin. The Marthew
Shepard Hare Crimes Prevention Act would take several important steps toward tmproving our
nation’s response to hate crime, including expanding current federal law to recognize crimes
motivated by actual or perceived sexual orientation, gender, gender identity, or disability;
cnabling the federal government to address those cases that other jurisdictions are cither unable
or unwilling to investigatc and prosccute; and expanding the scopc of data collection and
reporting guidelines regarding hate crime.

APA members arc actively engaged in a varicty of research and clinical efforts focused on both
the targets and perpetrators of prejudice, discrimination, and bias-motivated crime.  Evidence
suggoests that hate crimes can have serious consequences for the mental health and well being of
victims and communitics. These ncgative effects are more prevalent among survivors of bias-
motivated crimes than other crimes, and may be longer-lasting.

We urge you to help in combating bias-motivated crime by supporting the Matthew Shepard
Hate Crimes Prevention Act. 1f we can be of further assistance, pleasc fecl free to contact Diane
Elmore, PhD, MPH, in our Government Relations Office at (202) 336-6104 or
delmore(@apa.org.

Sincerely,

Gwendolyn Puryear Keita, Ph.D.
Executive Director
Public Interest Dircctorate
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The Psychology of Hate Crimes

Many issues impacted by hate crimes can be informed by psychological research. For examplc, are
hate crimes morc harmful than other kinds of crime? Why do people commit hate crimes? What can be
done to prevent or lessen the impact of hate and bias-motivated crimes? This bricfing paper is designed
to inform the public policy debate on hate crime with knowledge gained from psychological research.
Social scientific rescarch is beginning to yield information on the nature of crimes committed because
of rcal or pereeived differences in race, religion, ethnicity or national origin, sexual orientation,
disability, or gender.

What is a hate crime?

Current federal law defines hate crimes as any felony or crime of violence that manifests prejudice
based on “race, color, religion, or national origin” (18 U.S.C. §245). Hate crimes can be understood as
criminal conduct motivated in whole or in part by a ncgative opinion or attitude toward a group of
persons. Hate crimes involve a specific aspect of the victim’s identity (e.g., race). Hate crimes arc not
simply biases, they arc dangerous actions motivated by biases (e.g., cross burnings, physical assault).

Who is currently protected under federal hate crime law?

Presently, hate or bias-motivated crimes targeting victims because of race, color, religion, or national
origin are punishable under federal law. Many states have laws which prohibit violent crimes against
individuals based on thesc and/or other characteristics. In 1990, with the passage of the Hate Crimes
Statistics Act, the federal government began to collect data about sclect categorics of hatc crimes. At
present, no federal faw cxists that criminahzes bias-motivated crimes perpetrated against a person,
property, or socicty that are motivated by the offender’s bias against a gender, disability, sexual
orientation, or gender identity.

Are hate crimes different from other violent crimes?
Yes. Hate crimes have an effect on both the immediate target and the communitics of which the
individuals arc a membcr, which differcntiate them from other crimes.

What effects can hate crimes have on victims?

While violent crime victimization carrics risk for psychological distress, victims of violent hafe crimes
may suffer from more psychological distress (c.g., depression, stress, anxiety, anger) than victims of
other comparable violent crimes (Herek, Gillis, & Cogan, 1999; McDevitt, Balboni, Garcia, & Gu,
2001). Survivors of violent crimes, including hatc crimes, are also at risk for developing a variety of
mental health problems including depression, anxiety and posttraumatic stress disorder (PTSD). PTSD
emerges in response to an cvent that involves death, injury, or a threat of harm to a person. Symptoms
of PTSD may include intrusive thoughts or recurring dreams, refusal or inability to discuss the event,
pulling away cmotionally from others, irritability, difficulty concentrating, and disturbed slecep.

For more information, please contact Diane Elmore, PhD, MPH, in the APA Public interest Government Relations Office
at delmorcicéapaary or (202) 336-6104.
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Depression, anxicty, and PTSD may interferc with an individual's ability to work or to maintain
healthy relationships, can Jead to other problems such as substance abusc or violent behavior, and may
be associated with other hcalth problems such as severe headaches, gastrointestinal probicms, and
insomnia. Similar to other victims of traumatic stress, hate crime victims may enjoy better outcomes
when appropriate support and resources arc made available soon after the trauma.

What effect can hate crimes have on communities?

Hatc crimes are diffcrent from other crimes in that the offender—whether purposciully or not—is
sending a message to members of a given group that they are unwelcome and unsafe in a particular
neighborhood, community, school, workplace, or other environment. Thus, the crime simultaneously
victimizes a specific individual and members of the group at large. Hate crimes are often intended to
threaten entire communities and do so. For example, a hate crime that targeted children in a religious
day care center and an ethnic minority postal worker was intended to instill fear in members of thesc
minority communitics (Sullaway, 2004). Being part of a community that is targeted because of
immutable characteristics can decreasc feelings of safety and security (Boeckmann & Turpin-
Pctrosino, 2002). Being a member of a victimized group may also lead to mental health problems.
Rescarch suggests that witnessing discrimination against one’s group can tead to depressed cmotion
and lower sclf-estcem (McCoy & Major, 2003). Morc rescarch is neeessary to docunient the impact of
hate crimes on those who share the victim’s identity.

Who is at risk?

In 2007, law enforccment agencies in 49 states and the District of Columbia reported 7,624 bias-
motivated incidents to the Fedcral Bureau of Investigation (FBI), the federal government agency
mandated by Congress to gather thesc statistics. However, the FBI points out that these data must be
approached with caution. Victims do not always report hate crimes committed against them to law
cnforcement. In fact, a victim of a hate crime is far less likely than a vietim of a similar (but not bias-
motivated) crime to report the crime to the police, even when the individual knows the perpetrator
(Dunbar, 2006; Herek, Cogan, & Gillis, 2002). This reluctance often derives from trauma the victim
experiences, a fear of retaliation, or belief that law enforcement is biased and will not support them.

In addition to race, color, national origin, and religion, individuals are targeted because of other aspccts
of their identity as well; including, disability status, scxual orientation, gender, and gender identity.
Hate crime laws arc designed to protect all individuals. While minority group members may be at
greater risk for hate crimes, anyone can become a victim of a hate crime. For example, in 2007, the
FBI reported that 18.4 percent of hate crimes bascd on race stemmed from anti-white bias.

Race/Ethnicity. Many reported hate crimes are motivated by racial bias. In 2007, more than half of the
7.621 singlc-bias crimes reported to the FBI (50.8 percent) were racially motivated. Of 1,256 hate
crimes in 2007 motivated by bias based on cthnicity or national origin, the FB! found that 61.7 pcreent
were anti-Hispanic.

Religion. Bias and violence against Arab and Muslim Americans rcached its height after the tragic
events of September 11, 2001, It is estimated that there were more than 700 violent incidents targeting
Arab and/or Muslim Americans or those perceived to be Arab or Muslim Americans in the first ninc
weeks following September 11™. Due to a lack of understanding of religious diffcrences, Sikhs have
been mistakenly targeted as Muslims. Since hatc crimes are defined as based on real or perceived
group membership, these incidents are considered hate crimes. Most religiously motivated hate crimes
are acts of vandalism, although personal attacks are also common. [n 2007, the FBI reported that the

For mere information, pleasc contact Dianc Elmore, PRD, MPH, in the APA Public Interest Government Relations Office
at delmorcizapacorg or (202) 336-6104.
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great majority of these crimes were directed against Jews (68.4 percent), followed by anti-other
rcligion (9.5 percent) and anti-Islamic (9.0 percent) hate crimes.

Disability. In 2007, 62 hatc crimes against individuals with mental disabilitics and 20 hate erimes that
targeted those with physical disabilitics werc reported to the FBI. However, other rescarch suggests
that persons with disabilities arc four to 10 times more likely to be a victim of a crime than persons
without disabilities. There is also evidence that persons with disabilities are at risk of being abused by
those whosc job it is to scrve or protect them. Studics have shown that in cases of sexual abuse of
persons with disabilities, 48 percent of the perpetrators were cmployed in the disability services field
and gained access to their victims through the work setting.

Sexual Orientation. In 2007, there were 1,460 hate crimes based upon sexual orientation reported to
the FBI, of which 59.2 percent werc classified as anti-male homosexual bias. In a study of lesbian, gay,
and biscxual persons, researchers found that roughly one-fifth of the women and one-fourth of the men
had been the victim of a hate crime since age 16 (Herek et al., 2007). One in cight women and one in
six men had been victimized within the last five years.

Gender [dentity. Currently, the FBI docs not track statistics of hate crimes committed against
individuals because of rcal or perceived gender identity and cxpression. However, research suggests
that transgender and gender-noncontorming individuals (people who dress or look differently than the
normative presentation of their biological sex) are at high risk of victimization (D’ Augelli, Pilkington,
& Hershberger, 2002). It has been suggested that if the FBI did track hate crimes based on gender
identity, it would represent the sccond-largest category of all hate erimes (Gender Public Advocacy
Coalition, 2006).

Who are the perpetrators of hate crime?

Whilc hate groups can pose a serious threat to communitics, research suggests that the vast majority of
offenders are not members of organized hate groups. Additionally, recent data suggest that over 50
percent of perpetrators of hate crimes arc under age 25. According to the U.S. Department of Justice
(2001), 31 percent of batc-based violent offenders and 46 percent of hate-based property offenders
from 1997-1999 were under age 18.

What can be done to address hate crimes?

Law cnforcement officials, community Icaders, educators, rescarchers, clinicians, and policymakers
must work together to stop hate crimes. The American Psychological Association strongly
recommends the following:

s Support federal anti-discrimination laws, statutes, and regulations that ensure full legal
protection from discrimination and bias-motivated crimes, including:
{. The Local Law Enforcement Hate Crimes Prevention Act of 2009 (FLR. 1913, 111"
Congress)
2. The Matthew Shepard Hate Crimes Prevention Act (S, 909, 111" Congress)

e Support legislation on standardized procedures for identitying and collecting data related to
hate crimes to ensure more accurate statistics, including:
1. The Hate Crime Statistics Improvement Act of 2009 (FL.R. 823, 11 " Congress)

For more information, please contact Diane Elmore, PD, MPH, in the APA Public interest Government Relations Oftice
spaorg or (202) 336-6104.

at delmoes
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2. The Hate Crimes Against the Homeless Statistics Act of 2007 (H.R. 2216, 110"
Congress)

» Support research assessing the prevalence, incidence, predictors, and outcomes of hate crimes,
as well as the psychological impact of hatc crimes on victims, their familics, and the
community.

e Support intcrventions to address the mental health nceds of survivors of hate crime.

o Support educational efforts aimed at dispclling stereotypes, reducing intergroup conflict, and
encouraging broader understanding and appreciation of intercultural issucs.

e Support development and disscmination of empirically based hate crime prevention and
intervention programs.

* Support training of law enforcement, health care providers, and victim-assistance professionals
regarding how they can assist individuals and communitics that have becen victimized by hate
crime.

» Encourage collaborations between community members, local advocacy organizations, and law
enforcement agencies to promote healthy and safe cavironments.

APA Links of Interest
For more information on APA’s work on hate crimes, please visit the following websites:

Pubtlic Interest Government Relations Office
http://www apa.org/ppo/pi

APA Office of Ethnic Minority Affairs
http:/Awww. apa.org/pi/ocma’homepage

APA Office on Lesbian, Gay, Bisexual, and Transgender Concemns
hitp:www.apa.org/pifigbe/homepage

APA Division of Trauma Psychology
hitp:waww apattaumadivision.ory

The American Psychological Association (APA) is the largest scientific and professional organization
representing psvehology in the United States and is the world's largest association of psychologists.
APA’s membership includes more than 130,000 researchers, educators, clinicians, consultants and
students. Through its divisions in 54 subfields of psychology and affiliations with 60 state, territorial
and Canadian provincial associations, APA works to advance psvchology as a science, as a profession
and as a means of promoting health, education and human welfare.

For more information. please contact Diane Elmore, PhD, MPH, in the APA Public Interest Government Relations Office
.oy or (202) 336-6104.

at delmoriiad
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OFFICE OF GOVERNMENT & NATIONAL AFFAIRS, WASHINGTON, DC
'Anti-Defarnation League®

Dwecter
JESS N. HORDES

vt June 15, 2009

IRCHREL EBERMAN Dear Senator:

Chasr. Washington ARlars.

SR KANN On behalf of the Anti-Defamation League, we are writing to urge you to support S. 809,

NATIONAL COMMSSION the Matthew Shepand Hate Crimes Prevention Act of 2009. This iegisiation, a top

OFFICERS priority for the Anti-Defamation League in the 111" Congress, would strengthen

vy existing federal hate crime taws by authorizing the Department of Justice to assist local

I authorities in investigating and prosecuting certain bias-motivated crimes. The bill

ABRAHAN H. FOXMAN would also provide authority for the federal govemment to prosecute some violent bias-
v moti d crimes directed against individuais on the basis of their sexual orientation,

RENNETH JACOBSON gender, gender identity, or disability. Current federal law does not provide sufficient

authority for involvement in these cases.

This measure has repeatedly attracted majority, bipartisan support in both the Senate
and the House. On April 29, 2009, the House of Representatives approved this
legislation, HR 1913, by a vote of 249-175. The companion Senate measure, S. 909,
is currently pending with 41 cosponsors.

The bill has been endorsed by over 275 national civil ights, professional, civic,
education, and religious groups, twenty-six state Attomeys General, and a number of
the most important national law enforcement organizations in Amenca — including the
International Association of Chiefs of Police, the Major Cities Chiefs Association, the
National District Attomeys Association, the National Organization of Biack Law
Enforcement Executives, and the Police Executive Research Forum.

Forty-five states and the District of Columbia now have enacted hate crime laws —
many based on a model drafted by the Anti-Defamation League. But a significant
number of states do not inciude coverage of crimes based on sexual orientation,
gender, gender identity, or disability in their statutes. State and local authorities wilt
continue to investigate and prosecute the overwhelming majority of hate crime cases.
But this essential legistation will provide a necessary backstop to state and local
enforcement by permitting federal authorities to provide assistance in these hate crime
investigations ~ and by allowing federal prosecutions when state and local authorities
are unable or unwilling to act.

We urge you to support S. 909, the Matthew Shepard Hate Crimes Prevention Act of
2009. Please do not hesitate to contact our office if you have questions about this
fegisiation or if we can be helpful in any way.

Sincerely,
- .
Michaet Liebeg Jess N. Hordes

Washington Counsel Washington Director

Anti-Defamation League. 1100 Connecticut Avenue, NW, Suite 1020, Washington, DC 20036
{202} 452-8320 FAX {202) 296-2371 E-mail: natigov@adi.org Web site: www adi.org
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ASIAN

AM

ERICAN
JUSTICE
CENTER Chuan e

May 15, 2008

Dear Senator:

On behalf of the Aslan American Justice Center (AAJC), we are writing to urge you fo support the Local Law
Enforcement Hate Crimes Provention Act of 2009 (LLEHCPA} (S. 909). This legisiation will strengthen
existing federal hate crime faws. Under current law, the government must prove that the crime occurred
because of a person's membership in a designated group and because (not simply while) the victim was
engaged in specific federally-protected activities- such as serving on a jury, voting or attending public school.
This provision would eliminate these overly restrictive jurisdictional limitations, which have prevented federal
involvement in @ number of cases in which individuals kifl or injure others because of a raciat or religious
hatred.

In addition, this provision would authorize the Department of Justice to assist local prosecutions, and, where
appropriate, investigate and prosecute cases in which the bias violence occurs because of the victim's
sexual orientation, gender, gender identity or disability. Current federal law does not provide authority for
involvement in these cases at ail.

Both the House and Senate have demonsirated strong support of the bill in recent years. in 2007, the
LLEHCPA was successfully attached as an amendment to the Senate version of the Dapartment of Defense
Authorization bill. On September 14, 2005, the House passed this legisiation by an overwhelming 223 to 199
bipartisan vote, taking a historic step toward giving law enforcement the tools they need to enforce and
prosecute hate crimes against gay, lesbian, bisexual and transgender persons. The measure was passed as
an amendment to H.R. 3132, the "Children's Safety Act.” Currently, the LLEHCPA has the support of more
than 300 organizations including taw enforcement, civil rights, civic and refigious organizations.

State and local authorities investigate and prosecute the overwheiming majority of hate crime cases -- and
will continue to do so after the LLEHCPA is enacted. The LLEHCFA, however, would provide a necessary
backstop to state and local enforcement by permitting federal autharities to provide assistance in these
investigations — and by allowing federal prosecutions when state and local authorities are unable or unwilling
to act,

All too often, Asian Americans find themnselves victimized by hate crimes. It is important that the federat
government be able to address cases that state and lacal authorities either cannot or will not investigate or
prosecute such crimes accardingly. All hate crimes need to be taken seriously because they have a crippling
effect on not only the victim, but on entire communities.

Please contact Aimee Baldillo, Director of Programs, at 202.296.2300 ext 112 with any questions. Thank
you in advance for your support.

Sincerely,

Fowetf Mot

i
H

Karen K, Narasakt
President and Executive Director

1140 Connecticut Ave. NW, Suite 1200, Washington, D.C. 20035 » T202.206.2300 » F 202.296.2318 » www.advancingsqualiy.org

AFFILIATES: Asian Pacific American tegal Center Tn los Angeles & Asian Low Coueos in Son Froncisco ® Asion Amerison ingtity
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STATE ATTORNEYS GENERAL
A Communication From the Chief Legal Officers
Of the Foliowing States:

Arizona - Arkansas - Connecticut - District of Columbia - Georgia - Hawaii - Tllinois - Jowa
Kentueky - Louisiana - Maine - Maryland - Massachusetts - Minnesota - Missouri - Montana
Nevada - New Mexico - New York - Ohio - Oregon - Rhode Island - Utah - Vermont
Virgin Islands - Washington

April 16, 2007
Via Facsimile

The Honorable Nancy Pclosi The Honorable John Boehner
Speaker Minority Leader

U.S. House of Representatives U.S. House of Representatives
H-232, The Capitol H-204, The Capitol

Washington, D.C. 20515 Washington, D.C. 20515

The Honorable Harry Reid The Honorable Mitch McConnell
Majority Leader Minority Leader

United States Senate United States Senate

S-221, The Capitol S-230, The Capitol

Washington, D.C. 20510 Washington, D.C. 20510

We, the undersigned Attorneys General, are writing to cxpress our strong support of
Congressional cfforts towards the inimediate passage of federal hate crimes legislation.
As the chief legal officers in our respective jurisdictions, State Attorneys General are on
the front lines in the fight to protect our citizens’ civil rights. Although state and local
governments continue to have the primary responsibility for enforcing criminal law, we
belicve that federal assistance is critical in fighting the invidious effects of hate crimes.

This much needed legislation would remove unnecessary jurisdictional barriers to permit
the U.S. Department of Justice to prosccute violent acts motivated by bias and hatc and
complement existing federal law by providing new authority for crimes wherc the victim
is intentionally selected because of his or her gender, gender identity, sexual orientation,
or disability. Under current law, the Justice Department can only prosecute crimes
motivated by the victim’s race, religion, or national origin when that person is engaged in
a federally protected activity, such as voting. Legislative proposals, such as the Local
Law Enforccment Hate Crime Prevention Act of 2007 (LLEHCPA) and others, however,
would permit federal prosecution of hate crimes irrespective of whether they were
committed while the victim was engaged in protected activity.

Removing this outmoded jurisdictional barrier to federal prosecution of hate crimes is
critical to protecting our citizens’ fundamental civil rights. In 2005, the most recent
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figures availablc, the FBI documented 7,163 crimes reported from 12,417 law
enforcement agencies across the country. Yet, it is not the frequency or number of hate
crimes, alone, that distinguish these acts of violence from other crimes. Rather, our
experiences as prosecutors have shown us, that thesc crimes can have a special impact on
victims, their families, their communities and, in some instances, the nation. Indeed, in
Wisconsin v. Mitchell, 508 U.S. 47 (1993), Chicf Justice William Rchnquist wrote for a
unanimous Supreme Court in upholding the constitutionality of enhanced penalties for
crimes motivated by bias or hatc against a person because of race, religion, color,
disability, scxual orientation, national origin or ancestry. In so ruling, the Court
recognized that "bias-motivated crimes arc more likely to provoke retaliatory crimes,
inflict distinct cmotional harms on their victims, and incite community unrest." Hate
crimes have lead to the polarization of communities, increascs in security needs at
schools and churches, declines in property values and the creation of an overall
atmosphere of fear and distrust. All too often that climatc has hindered the efforts of local
law enforcement and placed the lives of police officers and civiliaus in jeopardy.

As the chief {egal and law enforcement officers of our respective states, we arc mindful
that the overwhelming majority of criminal cases should be brought by local police and
prosccutors at the state level. However, in those rare situations in which local authorities
are unable to act, measures such as the LLEHCPA and others provide a backstop to state
and local law enforcement by allowing tederal involvement if it is necessary to provide a
just result. These measures would provide invaluable tools to federal law enforcement to
help state authoritics in their fight against hate crimes. Therefore, we strongly urge the
passage of important hate crimes legislation by the | 10m Congress.

Sincerely,
Lisa Madigan ark Shurtleff
Attorncy Genceral of [Hinois Attorney General of Utah
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D e

Terry 'Goddard
Attorney General of Arizona

WL

Richard Blumenthal
Attorney Gencral of Conncecticut

Ynordh & PBoen

Thurbert E. Baker
Attomey General of Georgia

Tow Nl

Tom Miller
Attormey General of Towa

Charles C. Foti, Jr.
Attorney General of Louisiana

AN

Douglas Gansler
Attomey General of Maryland

qu‘ Q afei__

Lori Swanson
Attorney General of Minnesota

UM

Mike McGrath
Attorney General of Montana

Gary King 5

Attorncy General of New Mexico

e/

Dustin McDgniel
Attorncy General of Arkansas

[ o ~

Linda Singer
Attorney General of District of Columbia

Mo} Buned

Mark J. Bennett
Attorney Gencral of Hawaii

‘. gy D Sl

Gregory D. Stumbo
Attorney General of Kentucky

T -

G. Steven Rowe
Attorney General of Maine

MM CF’VA)\LA.{
Martha Coakley
Attorney Gepgral of Massachusetts

Jeremiah W. Nixon
Attorncy General of Missouri

(Gt 72t

Catherine Cortez Masto
Attorncy General of Nevada

Andrew Cuomo
Attorney General of New York
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Marc Dann
Attomney General of Chio

Patrick Lynch
Attorney General of Rhode Island

W