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PERSPECTIVES ON THE CONSUMER
FINANCIAL PROTECTION AGENCY

Wednesday, September 30, 2009

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The committee met, pursuant to notice, at 10:07 a.m., in room
2128, Rayburn House Office Building, Hon. Barney Frank [chair-
man of the committee] presiding.

Members present: Representatives Frank, Waters, Gutierrez,
Watt, Moore of Kansas, Hinojosa, Clay, Baca, Miller of North Caro-
lina, Scott, Green, Cleaver, Bean, Ellison, Wilson, Perlmutter, Don-
nelly, Carson, Speier, Minnick, Adler, Driehaus, Kosmas, Himes,
Maffei; Bachus, Castle, Royce, Lucas, Manzullo, Biggert, Capito,
Hensarling, Garrett, McHenry, Campbell, Marchant, McCarthy of
California, Posey, Jenkins, Lee, Paulsen, and Lance.

The CHAIRMAN. The hearing will come to order. I want first to
welcome some visiting Parliamentarians. We have members of the
Parliament we are particularly glad to welcome from Kosovo and
Mongolia, two nations that were not allowed to have elected free
Parliaments for some time. We are delighted that this progress of
self-governance has reached them, and we welcome them as our
guests. Our colleague, the gentleman from North Carolina, Mr.
Price, Representative David Price, who works on behalf of the
House Democracy Partnership, has sponsored them.

Our hearing today is open. We are dealing with the Consumer
Financial Protection Agency and we will have a couple of panels.
This is a hearing on a particular legislative draft. It is, we will just
say preliminarily, the third iteration. The Administration had a
proposal. I, as a courtesy to them, introduced their proposal with
some changes, but not a lot. Since that time, we have had the ben-
efit of a lot of conversation.

Today’s legislation reflects further conversation, but it is the
starting point, not the endpoint of a markup that will occur the
week after next. We will be having a hearing, is it tomorrow, on
derivatives? Is that the hearing? Yes. We will have hearings this
week on particular pieces of legislation.

The history was the Administration made some proposals. We on
our side modified them after a lot of conversation, in the case of
derivatives, conversation with the Agriculture Committee, which
shares jurisdiction with us.

In the week after next, after these two hearings, we will be pro-
ceeding to markups. We did mark-up and the House passed the
compensation piece of our approach here.
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So for those who were wondering what was happening, two very
significant pieces of this will begin the markup process on the sec-
ond week. As to Floor time, the leadership of the House is still de-
ciding the form in which these will go to the Floor on the timing,
but we will begin when we get the next markup schedule and we
will proceed. And we will have finished marking-up, I believe, cer-
tainly by early November, probably late October, because we are
seriously into the markup phase.

Now, we will begin the hearing today on the Consumer Financial
Protection Agency. This was a proposal that the Administration
made that I greatly welcome. Consumer protection has been in the
hands of the Federal bank regulators, and I think it is fair to say
that no calluses will be found on the hands of those in the Federal
bank regulatory agencies who had consumer responsibilities, be-
cause there is no evidence of any particular hard work. The single
biggest chunk of that authority is with the Federal Reserve.

I am somewhat interested to see that many members on both
sides, especially on the Republican side, recently have become very
critical of the Federal Reserve. There is a consensus that we have
to restrict the Federal Reserve’s power under section 13(3). There
is a consensus that we will increase auditing over the Federal Re-
serve. But there appears to be an exception on the part of some of
my colleagues.

The Federal Reserve’s lackadaisical record in consumer protec-
tion does not appear to have engaged the same degree of skep-
ticism. Thus, we hear a lot of calls for removing power from the
Federal Reserve. But when it comes to consumer protection, I think
they have demonstrably been at their weakest. I think they have
done a good job in some other areas. Somehow that gets left out.

If this bill passes, and I hope it will, it will take power from the
Federal Reserve and take funding from the Federal Reserve, be-
cause we do not think the banks, which have to contribute in as-
sessments to various agencies, should be charged extra for this.
And, in fact, a substantial part of the funding for this agency will
come from the Federal Reserve. The Federal Reserve will be ceding
a l%t of power that is not used very much, and funding will come
with it.

So, again, I would urge people who want to be appropriately
careful in the evaluation of the Federal Reserve not to leave out
an area where the Federal Reserve seems to have become lazy. Let
me just say that it is true that recently the Federal Reserve has
done some consumer activity. In every case—and I mean this quite
literally—where the Federal Reserve has in recent years done any-
thing for consumer protection, it has done so after this committee
in particular initiated action.

There was a long period when the Federal Reserve did virtually
nothing. In 1994, Congress gave the Federal Reserve, under the
Home Ownership and Equity Protection Act, the authority to regu-
late mortgages of all kinds, whether they were in the banking sys-
tem or not. Mr. Greenspan consciously and deliberately refused to
use that. The Federal Reserve had the power to promulgate a code
of unfair and deceptive practices for banks. In fact, in 2004, when
the control of the currency—although it was in the Bush Adminis-
tration, it was a Clinton Administration holdover appointee, Mr.
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Hawk, promulgated a very sweeping preemption that knocked
State enforcement entities out, and it was criticized largely at the
time by, for example, Sue Kelly, who was then the Republican
Chair of the Oversight Committee. One of the problems was that
the Federal regulators had nothing to put in place of the State con-
sumer protections they had abolished.

And I asked the new Comptroller of the Currency, Mr. Dugan,
what he was going to do about it. He said, I have this problem; the
Federal Reserve has the power to promulgate the unfair and decep-
tive practices code, and they haven’t done it and won’t do it. In
fact, a Governor, Ned Gramlich, one of the few consumer-oriented
officials at the Fed over the years, tried very hard to get Mr.
Greenspan to use that power, to use the power under the Home
ownership and Equity Protection Act, to use that power under the
statutes giving him those powers.

Now, the Federal Reserve has since acted only after this com-
mittee, particularly after 2007—frankly, when the Majority
changed hands—that we took action. The Federal Reserve took ac-
tion on mortgages after this committee acted. The Federal Reserve
took action on credit cards after this committee acted.

Under the leadership—and let me say at this point, I want to ex-
press the great sorrow and condolences for a member of this com-
mittee, to one of our most active members, the gentlewoman from
New York, Mrs. Maloney, who suffered the tragic loss of her hus-
band. And to Carolyn Maloney, as she grieves, we should just note
that it was her initiative on credit cards and on overdrafts in both
of those cases that led to Federal action. So I think the record is
very clear and I don’t say this—this is not a personality defect in
the regulators, although in Mr. Greenspan’s case, I think it was,
as he has acknowledged, excessive by the ideological rigidity. It is
the case that if your primary responsibility is the safety and sound-
ness of the banking system in administering banks and providing
the assurance that they live up to the fundamental economic stat-
utes, then consumer protection suffers very, very deeply. And this
bill would remedy that.

The gentleman from Alabama is now recognized for 3 minutes.

Mr. BacHus. I thank the chairman. And let me start by express-
ing our heartfelt condolences of all of the Republican members to
Mrs. Maloney on the passing of her husband, Clifton. Our thoughts
and our prayers are with her and her family during this difficult
time.

And I would also like to join the chairman in expressing our
greetings to our colleagues from Mongolia and Kosovo. I am glad
that they are here. Welcome.

The CHAIRMAN. If the gentleman would yield briefly. Stop the
clock, please. And we will start it over for the gentleman so that
he has his full 3 minutes. I would just say that I apologize to our
colleagues from Kosovo and Mongolia. I assume that their English
is much better than our Serbo-Croatian and Mongolian. But I do
have to say it is unfair for them to hear as their first two
spokespeople of the American Congress, myself and the gentleman
from Alabama. Let me just assure you, your ability to understand
will go up from here, I say on behalf of myself and my colleague.

The gentleman is now recognized again for 3 minutes.
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Mr. BACHUS. Yes, we do have some English speakers who will be
speaking later on.

I thank you for having today’s hearing, Mr. Chairman, and I look
forward to hearing the perspectives from our witnesses on the mer-
its or possible demerits of creating the Consumer Financial Protec-
tion Agency. And I think we can do a better job of protecting the
consumer. I think we all agree on that and we should.

However, the Administration’s proposal, I think, is conceptually
flawed. Since the Treasury Department submitted the legislative
language to Congress 3 months ago, we have heard from a host of
community bankers, credit unions, accountants, small business
owners, and Federal financial regulators that this, what could
prove to be a massive new regulatory bureaucracy, will create more
confusion for our consumers, more government spending, but, more
importantly, less innovation and less creation of credit and less
consumer protection.

I know some of our witnesses today have said some of that credit
has been a bad thing, but I think ultimately that choice should be
left to the individual as long as it is under acceptable terms.

In deference to this widespread public and official opposition, I
do commend Chairman Frank for releasing, last Friday, a new
working draft that attempts to narrow the scope of an overly broad
proposal by the Obama Administration. However, I think that what
his proposal does is basically tinkering around the margins of a
fundamentally flawed proposal, and it is not a solution. What is
needed is an entirely different approach.

The CHAIRMAN. That is 3 minutes. If the gentleman wants more
time, we will—

Mr. BACHUS. No, that is fine.

The CHAIRMAN. It was only 2 minutes? I am sorry. It should have
been 3 minutes. I apologize. I ask that we start again for the gen-
tleman with 3 minutes. I apologize. The gentleman has an addi-
tional minute.

Mr. BacHus. Thank you. Fortunately, there are a number of al-
ternatives that would achieve the goals of empowering consumers
and combating abusive practices without limiting credit, without
imposing excessive compliance and litigation costs on small busi-
nesses, without creating a new government bureaucracy, and with-
out undermining safety and soundness regulation.

For example, the House Republicans have introduced, I think, a
strong proposal on consumer protection through regulatory consoli-
dation, and we would like the witnesses to comment on our pro-
posal if they have read it.

I think this is absolutely the wrong time to create a new govern-
ment agency empowered not only to ration credit, but, most impor-
tantly—and I don’t know that anyone has paid a lot of attention
to this, other than some of our colleagues and some of the regu-
lators—it gives this agency the power to design financial products
offered to consumers, and that is a striking expansion of govern-
ment’s role.

Every day we hear about struggling families, families with good
credit histories who are denied credit so that they can own a home.
And I think this only makes things worse.

Thank you, Mr. Chairman.
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The CHAIRMAN. The gentleman from North Carolina, Mr. Watt,
for 1 minute.

Mr. WATT. Thank you, Mr. Chairman. I just—I doubt that any-
body will get to the end of this process and say that we have not
had enough discussions or hearings about any aspect of this—these
proposals that the Administration has sent over.

There are two parts to this. The regulated entities, the ones that
say they have had consumer regulation in the past, whom we
haven’t seen much of, are concerned that their existing regulators
ought to continue to have that authority. But there is a whole other
set of unregulated entities out there that we need to make sure
that the Consumer Financial Protection Agency is set up to write
rules for, examine, enforce rules, in addition to figuring out what
the relationship should be between this new CFPA and the existing
regulators.

So I don’t want to lose sight of that and hope we can bring some
clarity to that as we go forward.

The CHAIRMAN. The gentleman from Delaware, for 1 minute.

Mr. CASTLE. Thank you, Mr. Chairman.

I believe consumers should be protected from deceptive practices
with regard to financial products. Not only should institutions pro-
vide adequate disclosures, but consumers should also have the
basic financial literacy to understand the contracts into which they
enter.

For these reasons, I believe consumer protection reform must be
enacted. However, I do have reservations about the Consumer Fi-
nancial Protection Agency, as proposed.

First, a majority of the subprime mortgages that contributed to
the financial crisis originated outside the traditional banking sector
and were virtually unregulated. As currently written, does CFPA
focus its resources and scope enough on this problem area?

Second, should we provide existing regulators with checks and
balances over the CFPA director in the rulemaking process if safety
and soundness concerns are raised?

Finally, if part of the goal of this bill is to streamline consumer
protection laws, why are we eliminating Federal preemption, there-
by allowing States to go beyond Federal law to create a patchwork
or further gaps in consumer protection rules.

I hope today’s hearing will provide further insight on these
issues. And I yield back the balance of my time.

The CHAIRMAN. The gentleman from North Carolina, Mr. Miller,
for 2 minutes. I am sorry, there was a mistake. The gentleman
from Texas, Mr. Green, for 1 minute.

Mr. GREEN. Thank you, Mr. Chairman.

Mr. Chairman, I am in support of a Consumer Financial Protec-
tion Agency. I think that this is the right time to do it. In fact, my
suspicion is that if we don’t do it now, we may not find a right time
to do it. I think that there are many issues that have to be delved
into, and I look forward to it.

I think the chairman has already demonstrated that he is sen-
sitive to a good number of issues. We are no longer having the
plain vanilla requirement. There are entities that have been ex-
empted, and I think that by working through the process, we can
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get to safety and soundness, as well as consumer protection. And
they are not inconsistent with each other.

I thank you for the time, Mr. Chairman, and I yield back.

The CHAIRMAN. The gentleman from California, Mr. Royce.

Mr. ROYCE. Thank you, Mr. Chairman.

Regulators have discussed at length the problems with sepa-
rating safety and soundness from consumer protection regulation.
They have talked about the problems that are going to arise from
this model, even saying it will weaken protection for consumers.

We also know this proposed consumer agency will increase costs.
Last week, the regulators acknowledged that the ultimate cost for
funding this agency will fall on consumers. They will see the cost
of credit go up and the availability of credit go down. But the fail-
ure of this proposal to adequately preempt State laws is equally
disconcerting.

Our architects of this Republic added the commerce clause to the
Constitution precisely to prevent a fragmented economy. They envi-
sioned one national market, not a market where local and State
governments with conflicting State laws could strangle free trade
among the States. We have seen the ill effects of this type of patch-
work regulatory system in our insurance market. I think it would
be a grave mistake to move forward with that failed model for the
rest of the financial services sector. I yield back, Mr. Chairman.

The CHAIRMAN. The gentleman from Texas for 2 minutes, Mr.
Hensarling.

Mr. HENSARLING. Thank you, Mr. Chairman.

As I read the bill summary of the new CFPA law, it reminds me
of a title of one of my favorite Led Zeppelin works, “The Song Re-
mains the Same.”

If in doubt, read the bill. Section 131(b)(1), 136(a)(1) shows that
we still have an agency that can outlaw products and practices that
are determined to be “unfair,” “abusive,” or do not substitute “fair
dealing” totally in their subjective opinion.

Are subprime loans inherently abusive? Tell that to the millions
of Americans who have homeownership only because of a subprime
loan. Are payday loans inherently unfair? Tell that to the millions
of Americans who use them to avoid an eviction notice or prevent
the utilities from being shut off.

What is different? Now a single unelected bureaucrat, as opposed
to five unelected bureaucrats, will have the power to decide wheth-
er the Rodriguez family in Mesquite, Texas, can obtain a mortgage;
whether the King family of Athens, Texas, can get a car loan; or
whether the Shane family of Kaufman, Texas, can even get a credit
card to buy their groceries.

For those who persist in wanting to, by government fiat, restrict
credit opportunities in the midst of a national credit crunch, when
that particularly impacts low- and middle-income families, the bill
is well-designed to achieve those goals.

What else remains the same? Product approval can still trump
safety and soundness. Clearly, taxpayers are left out of the equa-
tion. Preemption remains—multiple standards that add cost and
uncertainty. Taxing the agency—it still retains the power to essen-
tially tax the industry, taxes that are passed on to consumers in
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the form of higher fees and less credit. Plain vanilla goes from
mandatory to highly, highly suggested.

The bill supposedly is about consumer protection. The best way
that we can protect consumers is with competitive markets that en-
courage product innovations, give customers choices, and prevent
fraud and deception. Thank you, Mr. Chairman.

The CHAIRMAN. The gentleman from Kansas, Mr. Moore, for 2
minutes.

Mr. MOORE OF KANsAS. Thank you, Mr. Chairman.

Last year’s financial crisis exposed an out-of-date regulatory
structure in need of a complete overhaul. The proposed Consumer
Financial Protection Agency is a key component of the proposal to
create stronger oversight of our financial system. I commend the
chairman for the improvements he made that revised the draft bill
released last week.

In today’s hearing, I hope we will explore some of the more dif-
ficult questions on CFPA: one, transferring consumer protection en-
forcement away from bank regulators; and two, the proper role of
States’ enforcement of policymaking power in relation to the new
Federal agency.

I welcome the chairman’s ideas on coordinated exams and a dis-
pute resolution mechanism. I hope these and other ideas generate
a discussion of not if, but how best to implement the CFPA to fully
protect consumers.

And I yield back my time. Thank you, sir.

The CHAIRMAN. The gentleman from New Jersey, Mr. Garrett,
for 2 minutes.

Mr. GARRETT. Thank you, Mr. Chairman, and the ranking mem-
ber, for holding this important hearing today. Last week, the chair-
man circulated a new discussion draft of legislation to create a
whole new Federal agency to oversee all individuals in their finan-
cial decisions.

Now, there are some new provisions in this draft that seek to
clarify what products and what agencies and entities are covered.
Most changes really are pretty much cosmetic and little more than
attempts to make it a little bit more politically palatable for some
of the concerned Members of the other party to pass it.

This legislation still separates consumer protection from safety
and soundness regulation, much like Fannie Mae and Freddie Mac
did. And we all know how that turned out. This legislation still cre-
ates an uber regulator with essentially no bounds or limits on au-
thority. This legislation still limits consumer choices and reduces
consumer credit. And this legislation still does absolutely nothing
to address the problems that caused our financial collapse. So this
legislation really hasn’t changed that much, and my opinion of it
really hasn’t changed that much either.

It is simply another example of something taxpayers can’t afford,
simply another example of government overreach, simply another
example of increasing the power of the Federal bureaucrats at the
expense of the individuals. It is also really another example of the
Federal Reserve being held out as a personal piggybank, if you will,
of the current powers that be in Washington, D.C.

So maybe to some, the idea of creating a whole new entity in the
Federal bureaucracy, with dubious benefits to society, sounds like
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a political winner, but it is clear that the more people concentrate
on the consequences of that idea, the less likely it will be.

We really must not push through a bad idea that will limit con-
sumer choice and credit availability and encourage and increase
costly and unnecessary litigation and potentially decrease the safe-
ty and soundness of our very basic banking system in this country.

Thank you, Mr. Chairman. With that, I yield back.

The CHAIRMAN. The gentleman from Minnesota, Mr. Ellison.

Mr. ELLISON. Thank you, Mr. Chairman.

One of the most important causes of the financial crisis was the
complete and utter failure of our system of consumer financial pro-
tection. The most abusive and predatory lenders were not federally
regulated, while regulation was overly lax for banks and other in-
stitutions that were covered.

To address this problem, we need a new agency dedicated to con-
sumer financial protection, a Consumer Financial Protection Agen-
cy. Of course there are some who would like to keep the same regu-
lators on the job and thereby duct-tape together the shards of a
broken system.

Anyone who wants to take this bankrupt approach should read
the Washington Post article from this last Sunday, which I will
submit for the record, that discussed the Fed’s failures to act on
consumer protection.

Those failures were so great that even former Fed Chairman
Alan Greenspan has backtracked and said the Administration’s
proposal is probably the “right decision” regarding a Consumer Fi-
nancial Protection Agency. Of course, that initial proposal was not
perfect, but we will continue to work on it over the weeks ahead.
I yield back. Thank you.

The CHAIRMAN. The gentleman from Alabama is recognized for
the final minute.

Mr. BAcHUS. I thank the chairman.

Every day we hear about struggling families, families with good
credit histories who are denied credit, so they can own a home, buy
a car, start a business, or send their children to college.

We can protect those consumers and we can do that without lim-
iting their options for borrowing, investing, and saving, as this pro-
posal would do. We can also do that without putting the govern-
ment in the job of designing financial products, something that was
never intended. We can better protect consumers without imposing
new taxes and fees on their financial transactions, something the
Administration has proposed without increasing the cost of bor-
rowing or creating a new bureaucracy.

And finally, Republicans and Democrats can work together to
find practical solutions that will allow our markets and our finan-
cial institutions to function effectively, and, at the same time, pro-
tect consumers.

Thank you, Mr. Chairman.

The CHAIRMAN. We will now begin with the hearing. All wit-
nesses and members will be, if there is no objection, given the right
to insert into the record any additional materials. So no one needs
to ask for any special permission. The record will be open.

And in particular, since we are under the 5-minute rule, I would
advise openness, as you may be given questions which the mem-
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bers will ask you to answer in writing. I would ask you to give pri-
ority to answering those in writing so that we can incorporate any
such answers into the hearing record.

We will begin with Hilary Shelton, who is the director of the Na-
tional Association for the Advancement of Colored People, the
NAACP.

STATEMENT OF HILARY O. SHELTON, DIRECTOR, WASH-
INGTON BUREAU, NATIONAL ASSOCIATION FOR THE AD-
VANCEMENT OF COLORED PEOPLE (NAACP)

Mr. SHELTON. Thank you, and good morning. Thank you, Mr.
Chairman, Ranking Member Bachus, and members of the Com-
mittee on Financial Services for inviting us here today. I appreciate
the opportunity to share with you the views of the NAACP on the
creation of a Consumer Financial Protection Agency, or CFPA.

I would also like to begin by thanking you, Chairman Frank, for
all you have done, and continue to do, to help all Americans obtain
access to capital and financial security. In fact, NAACP members
from across the Nation who were fortunate enough to hear your
presentation at our Centennial Convention in New York this sum-
mer are still talking about the need for this new agency and its
promise to our communities.

The NAACP is very supportive of the creation of a strong and ef-
fective CFPA with the protection of civil rights and a directive that
it seek to eliminate discrimination as a core part of its mandate.
For too long, racial and ethnic minorities, the elderly, and others
have been targeted by unscrupulous lenders and underserved by
traditional financial institutions.

The result of this lack of standard rule and the strict enforce-
ment of the rules that we do have has been the financial stagna-
tion, and, in too many cases, the economic ruin of people’s lives,
families, and entire communities. When they have been engaged,
too many regulators have spent too much time in recent years ask-
ing what is the effect on the financial industry, without asking
what is the effect on the consumer?

One result of these misplaced priorities, as we have seen, has
been an almost complete collapse of not only our Nation’s economy,
but the near ruination of the global financial system as well. Exam-
ples of financial abuses, targeting racial and ethnic minorities
abound, especially in the mortgage arena, where predatory lenders
consistently target certain groups and communities, and by abusive
credit card companies and exploitive payday lenders.

In my written testimony, I provided the committee with numer-
ous examples of studies that conclusively show not only a targeting
of certain groups by financial services, but also the disparate im-
pact this unscrupulous, wealth-stripping behavior has had on indi-
viduals, families, and, indeed, whole communities.

In the interest of time, I will not go into detail here. Suffice it
to say that the evidence that racial and ethnic minorities have been
targeted by abusive financial services is strong and conclusive, and
their eradication is a top civil rights issue of our day.

As envisioned, the CFPA would provide the government with the
tools necessary to help all consumers investigate and be treated
fairly by what is often a confusing and potentially ruinous environ-
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ment. It would support, if not require, regulators to become more
protective of consumers, and it would make civil rights protections
more a key element in the regulation and oversight of financial
services.

It is also because of the systemic discriminatory and abusive
lending practices that we were pleased to see a strong support of
our provisions in the latest draft of CPA’s legislation that creates
an Office of Fair Lending and Equal Opportunity and makes the
fight against discrimination part of the mandate of the new agency.

These provisions will go a long way towards putting some teeth
into the laws that are already on the books and to protecting con-
sumers, all consumers, as they attempt to navigate our Nation’s fi-
nancial services.

One area where the NAACP would like to see the current CFPA
proposal strengthened is that we would like to see regulation of the
Community Reinvestment Act, the CRA, fall under the CFPA’s ju-
risdiction. We need to renew, reinvigorate, modernize, and expand
CRA, and I appreciate the comments of the chairman last week
fvhen he said that he too is serious about updating this important
aw.

I would suggest that perhaps in the course of reauthorizing CRA,
this committee consider putting authority of this important law
under the newly created and robust CFPA.

In order to fully address the needs of local communities, many
of which are represented by the NAACP, the CFPA should be able
to review and enforce lending laws at that level.

Mr. Chairman, it is our belief that a strong CFPA will go a long
way towards addressing the very real needs of enforcement and
regulation in the financial services arena.

However, let me make it clear that we have no illusions that this
new agency will fully address all of the needs and shortcomings
that continue to plague our communities and, indeed, our Nation.
We still need strong laws to address many of the problems that
allow unscrupulous lenders to continue to operate.

Specifically, the NAACP will continue to fight for aggressive
antipredatory lending laws, as well as curbs on abusive payday
loans, and real assistance for homeowners facing foreclosure.

In that vein, I look forward to continuing to work with you, Mr.
Chairman, as well as all the other members of this committee, to
enact strong legislation to help all Americans gain the American
dream of economic security.

Thank you very much. And I look forward to your questions.

[The prepared statement of Mr. Shelton can be found on page
147 of the appendix.]

The CHAIRMAN. Next, Michael Calhoun, president and chief oper-
ating officer of the Center for Responsible Lending.

STATEMENT OF MICHAEL CALHOUN, PRESIDENT AND CHIEF
OPERATING OFFICER, CENTER FOR RESPONSIBLE LENDING

Mr. CALHOUN. Chairman Frank, Ranking Member Bachus, and
members of the committee, thank you for your work over the last
year as you have dealt with one of the largest financial crises our
country has ever faced. Most of the witnesses today, from both pan-
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els, acknowledge that poor oversight and weak consumer protection
were major causes of our present crisis.

The question is how to improve them. And an appropriate test
is what would have happened over the last 10 years if proposed re-
forms had been in place. The CFPA bill that is before this com-
mittee would have prevented the worst of what we are experiencing
now. However, some of the proposals to weaken it would have exac-
erbated the last crisis and would make it likely that we will repeat
these mistakes in the future. In other words, done wrong, we can
make things even worse for consumers and the whole economy.

There are four critical things we have to get right. First, we need
to create an independent agency. As we have learned, if financial
prOdl(li(:tS are not sound, the markets built on them cannot be
sound.

Second, we need to cover products, not labels. We need to make
sure to prevent the gaps and unlevel rules that contributed so
much to the current crisis.

Third, we need to be careful not to insulate abusive practices
with preemption. This was done over recent years with mortgages,
credit cards, and debit cards, all with disastrous results.

And fourth, we need to provide effective enforcement. There has
been case after case in recent years where, when standards were
enacted but without enforcement, they created an illusion of protec-
tion that was worse and more dangerous than none at all.

I was struck, Mr. Chairman, by your comments about the impact
of Mr. Greenspan’s approach at the Fed to not enact consumer pro-
tections. That takes me to what is the core issue I want to ask you
to focus on, and that is the preemption that has been raised. Imag-
ine what would have been the case if Mr. Greenspan would have
had not only the authority to not act, but also the authority to wipe
out all State protections and to bar all States from stepping in to
protect the abuses that we saw.

We should remember, it was the States who led the way in ad-
dressing the ability to repay, finding loans that were being made
repeatedly to customers who had no ability to stay in those homes.
It was the States who addressed broker kickbacks where the bro-
kers received payments to steer people to higher-priced loans, even
though in 2001, HUD took action to actually protect those kick-
backs. So I think it is also important to know the details of the pre-
emption in this bill.

The sweeping scope of present financial preemption is a recent
and isolated phenomenon, as the chairman mentioned. In 2004, the
Federal banking agencies took preemption to a whole new level as
they competed with each other to be attractive to the institutions
they regulated, who they referred to in official documents as their
customers.

The bill makes a return to preemption as it was 5 years ago and
it relies on you, the Congress, not agencies, to prescribe preemp-
tion. States still cannot set usury limits for mortgage loans, credit
cards, or other credit under this bill as it currently reads. There
are, however, proposals to greatly increase preemption beyond cur-
rent levels and make all rules of the CFPA preemptive. This would
wipe out State consumer protection laws and a wide array of trans-
actions, and weaken overall consumer protection.
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If that had been in place over the last year, we would have faced
an even greater disaster. We would have seen, again, no oppor-
tunity for States to detect problems and test solutions, and no en-
forcements of State civil rights laws.

Finally, we need to make sure there is effective enforcement for
this bill. Looking at the overdraft area, the Fed acknowledged, in
2001 and 2004, major problems with overdraft loans. It issued best
practices that said you should not be applying these to debit cards.
You should protect people from outrageous fees or from repeated
fees.

One bank submitted a request for approval of their overdraft pro-
gram. The OCC refused to give that approval and the bank asked,
“Are you going to enforce these guidelines against us?” And the
OCC said, “We will only enforce those things that are law. These
are not law. Do what you will.”

Fast forward, 8 years later, $80 billion of overdraft fees later. For
the American public, we now have proposals that the Fed may act.

We look forward to working with the committee to establish an
effective CFPA that is enforceable and efficient. Thank you, Mr.
Chairman.

[The prepared statement of Mr. Calhoun can be found on page
76 of the appendix.]

The CHAIRMAN. Next, Mr. David John, who is the senior research
fellow at the Thomas A. Roe Institute for Economic Policy Studies
at the Heritage Foundation.

STATEMENT OF DAVID C. JOHN, SENIOR RESEARCH FELLOW,
THE HERITAGE FOUNDATION

Mr. JoHN. Thank you for having me. And it is a delight to be a
part of this panel. I think we all agree on the problem. The area
that I am going to disagree is the solution. I thoroughly agree that
consumer regulation has been faulty and has been a cause of some,
if not all, of the disruptions that we faced in the last year. I also
agree that the various financial regulators have not given the con-
sumer regulation the emphasis it needs.

However, I believe that a far better approach would be to coordi-
nate the consumer activities of existing State and Federal and fi-
nancial regulators by creating a coordinating council designed to
promote equal standards of consumer protection, using agencies’
existing powers and perhaps additional powers passed by the
States.

Critics of the current regulatory system justified the need for a
CFPA by citing instances where different agencies apply different
regulatory standards to similar products, or fail to apply any stand-
ards at all. And they point to unregulated entities or products that
took advantage of consumers.

But these are problems that can just as easily be solved by a co-
ordinating committee as they can by anything else. The council,
which would be actually similar to your Consumer Financial Pro-
tection Oversight Board, in your most recent draft, would consist
of one representative from each Federal agency, regulatory agency,
and elected representatives from the councils of the various types
of the State regulators.
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In addition, it would have a fully participating chairman ap-
pointed by the President, a board of outside experts who would
monitor consumer regulatory activities and issue reports on that.
Staffing would come from within the agencies, except for a very
small support staff for the chairman and advisors.

The inclusion of State regulators the council would make cov-
erage even more universal than it would be under the proposed
CFPA. Standards agreed to by the council would also apply to in-
surance companies, which are exempted from the CFPA approach,
and as States move to license in the unregulated mortgage brokers
and others who are often responsible for abuses in mortgage lend-
ing. Instead of a one-size-fits-all policy dictated by Washington,
States would continue to have some flexibility in implementing reg-
ulations, subject to the oversight of the council and its expert advi-
sors who would issue public statements and studies to make sure
that consumers and legislators were aware of States with poor cov-
erage or enforcement. Likewise, poor Federal agencies.

The failure to act could make loans from State-regulated entities
in those States that failed to work properly ineligible for
securitization or sale to investors in other States. This approach
would preserve State regulation of those entities that are currently
State-regulated, rather than attempting to federalize all aspects of
consumer financial relationships.

The council would also include both the SEC and the CFTC, thus
closing gaps in the CFPA, as proposed, including the regulation of
retirement savings accounts, which are also becoming ever more
complex and difficult for consumers to understand.

The council would be responsible for developing broad standards
for consumer regulation, while leaving the writing and enforcement
of specific regulations to those agencies with responsibilities in that
area. This ensures that the regulations would take into consider-
ation the operational realities of regulated institutions as well as
any special characteristics of regional markets.

Another key advantage to the council is that by using existing
regulators in their current authority, the regulators’ individual ef-
forts can be better monitored than the results of a proposed vast
new bureaucracy with vague and almost unlimited powers.

Through proper congressional oversight and reports from the
new council’s expert advisors, Congress and State legislators could
better pinpoint successes and failures than it could by attempting
to keep track of the efforts of one massive agency.

I have proposed—there is a footnote on page 6 that a mechanism
similar to the Uniform Commercial Code be used to recommend
policies and specific regulatory and legal language to the individual
States to ensure that the proper standards are kept and met. I be-
lieve that this approach would have a much better opportunity to
solve some of the problems that have been raised here, and will be
raised here later, than a proposed new agency. Thank you.

[The prepared statement of Mr. John can be found on page 123
of the appendix.]

The CHAIRMAN. Next, we will hear from Janice Bowdler, who is
the senior policy analyst at the National Council of La Raza.
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STATEMENT OF JANIS BOWDLER, DEPUTY DIRECTOR,
WEALTH-BUILDING POLICY PROJECT, NATIONAL COUNCIL
OF LA RAZA (NCLR)

Ms. BOWDLER. Good morning. Thank you. I would like to thank
Chairman Frank and Ranking Member Bachus for inviting NCLR
to share perspective on this issue. Latino families have been par-
ticularly hard hit by the implosion of our credit markets. Lax over-
sight allowed deceptive practices to run rampant, driving Latino
families into risky products and ultimately cyclical debt. In fact,
Federal regulators routinely missed opportunities to correct the
worst practices.

Congress must plug holes in a broken financial system that al-
lowed household wealth to evaporate and debt to skyrocket.

Today, I will describe the chief ways our current regulatory sys-
tem falls short, and I will follow with a few comments on the
CFPA. Most Americans share a fundamental goal of achieving eco-
nomic security they can share with their children. To do so, they
rely on financial products—mortgages, credit cards, car loans, in-
surance, and retirement accounts. Unfortunately, market forces
have created real barriers to accessing the most favorable products,
even when families are well-qualified.

Subprime creditors frequently targeted minority communities as
fertile ground for expansion. Subprime lending often served as a re-
placement of prime credit, rather than a complement. With much
of the damage coming at the hands of underregulated entities,
gaming of the system became widespread. Despite the evidence,
Federal regulators failed to act.

This inaction hurt the Latino community in three distinct ways.
Access to prime products was restricted, even when borrowers had
good credit and high incomes. This most often occurred because
short-term profits were prioritized over long-term gains. Lenders
actually steered borrowers into costly and risky loans, because that
is what earned the highest profits. Disparate impact trends were
not acted upon.

Numerous reports have documented this trend. In fact, a study
conducted by HUD in 2000 found that high-income African Ameri-
cans, living in predominantly black neighborhoods, were 3 times
more likely to receive subprime home loans than low-income white
borrowers. Regulators failed to act, even when Federal reports
made the case.

And shopping for credit is nearly impossible. Financial products
have become increasingly complex, and many consumers lack reli-
able information. Many chose to pay a broker to help them shop.
Meanwhile, those brokers have little or no legal or ethical obliga-
tion to actually work on behalf of the borrower. Regulators dragged
their feet on reforms that could have improved shopping opportuni-
ties.

If our goal is to truly avoid the bad outcomes in the future, the
high rates of foreclosure and household debt, little or no savings
and the erosion of wealth, we have to change the Federal oversight
system. Lawmakers must ensure that borrowers have the oppor-
tunity to bank and borrow at fair and affordable terms.

We need greater accountability and the ability to spot damaging
trends before they escalate. Some have argued that it is the bor-
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rower’s responsibility to look out for deception. However, it is un-
reasonable to expect the average family to regulate the market and
in effect to do what the Federal Reserve did not.

The proposed CFPA is a strong vehicle that could plug the gaps
in our regulatory scheme. In particular, we commend the com-
mittee for including enforcement of fair lending laws in the mission
of the agency. This, along with the creation of the Office of Fair
Lending and Equal Opportunity, will ensure that the agency also
investigates harmful trends in minority communities. This is a crit-
ical addition that will help Latino families.

We also applaud the committee for granting the CFPA strong
rule-writing authority. This capability is fundamental to achieving
its mission.

Also, we were pleased to see that stronger laws are not pre-
empted. This will ensure that no one loses protection as a result
of CFPA action. As the committee moves forward, these provisions
should not be weakened.

And I will close just by offering a few recommendations of where
we think it could be strengthened. A major goal of CFPA should
be to improve access to simple prime products. Obtaining the most
favorable credit terms for which you qualify is important to build-
ing wealth. This includes fostering product innovation to meet the
needs of underserved communities.

We need to eliminate loopholes for those that broker financing,
and for credit bureaus. Real estate agents, brokers, auto dealers,
and credit bureaus should not escape greater accountability. And
we need to reinstate a community-level assessment. Without it,
good products may be developed but will remain unavailable in en-
tire neighborhoods. Including CRA in the CFPA will give the agen-
cy the authority necessary to make such an assessment.

Thank you. And I would be happy to answer any questions.

[The prepared statement of Ms. Bowdler can be found on page
66 of the appendix.]

Ms. WATERS. [presiding] Ms. Burger is recognized for 5 minutes.

STATEMENT OF ANNA BURGER, SECRETARY-TREASURER,
SERVICE EMPLOYEES INTERNATIONAL UNION (SEIU)

Ms. BURGER. On behalf of the 2.1 million members of SEIU and
as a coalition member of the Americans for Financial Reform, I
want to thank Chairman Frank, Ranking Member Bachus, and the
committee members for their continued work to reform our broken
financial system.

It has been a year since the financial world collapsed, showing
us that the action of a few greedy players on Wall Street can take
down the entire global economy. As we continue to dig out of this
crisis, we have an historic opportunity and a responsibility to re-
form the causes of our continued financial instability, and protect
consumers from harmful and often predatory practices employed by
banks to rake in billions and drive consumers into debt.

The nurses, the childcare providers, janitors, and other members
of SEIU continue to experience the devastating effects of the finan-
cial crisis firsthand. Our members and their families are losing
their jobs, homes, health care coverage, and retirement savings.
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As State and local governments face record budget crises, public
employees are losing their jobs and communities are losing vital
services. And we see companies forced to shut their doors as banks
refuse to expand lending and call on lines of credit.

At the same time, banks and credit card companies continue to
raise fees and interest rates and refuse to modify mortgages and
other loans. We know the cause of our current economic crisis. Wall
Street, big banks, and corporate CEOs created exotic financial
deals, and took on too much risk and debt in search of outrageous
bonuses, fees, and unsustainable returns. The deals collapsed and
taxpayers stepped in to bail them out.

According to a recent report released by SEIU, once all crisis-re-
lated programs are factored in, taxpayers will be on the hook for
up to $17.9 trillion. And I would like to submit the report for the
record.

The proliferation of inappropriate and unsustainable lending
practices that has sent our economy into a tailspin could and
should have been prevented. The regulators’ failure to act, despite
abundance of evidence of the need, highlights the inadequacies of
our current regulatory system in which none of the many financial
regulators regard consumer protection as a priority.

We strongly support the creation of a single Consumer Financial
Protection Agency to consolidate authority in one place, with the
sole mission of watching out for consumers across all financial serv-
ices.

I want to thank Chairman Frank for his work to strengthen the
Proposed Consumer Financial Protection Agency language, particu-
larly the strong whistle-blower protections.

We believe to be successful, the CFPA legislation must include
a scope that includes all consumer financial products and services;
sovereign rulemaking and primary enforcement authority; inde-
pendent examination authority; Federal rules that function as a
floor, not a ceiling; the Community and Reinvestment Act funding
that is stable and does not undermine the agency’s independence
from the industry; and strong whistle-blower and compensation
protections.

We believe independence, consolidated authority, and adequate
power to stop unfair, deceptive, and abusive practices are key fea-
tures to enable the CFPA to serve as a building block of com-
prehensive financial reforms.

Over the past year, we have also heard directly from frontline fi-
nancial service workers about their working conditions and indus-
try practices. We know from our conversations that existing indus-
try practices incentivize frontline financial workers to push
unneeded and often harmful financial products on consumers.

We need to ban the use of commissions and quotas that
incentivize rank-and-file personnel to act against the interest of
consumers in order to make ends meet or simply keep their job.

The CFPA is an agency that can create this industry change.
Imagine if these workers were able to speak out about practices
they thought were deceptive and hurting consumers, the mortgage
broker forced to meet a certain quota of subprime mortgages, or the
credit card call center worker forced to encourage Americans to
take on debt that they cannot afford and then they threaten and
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harass them when they can no longer make their payments, or the
personal banker forced to open up accounts of people without their
knowledge.

Including protection and a voice for bank workers will help re-
build our economy today and ensure our financial systems remain
stable in the future.

Thank you for the opportunity to speak this morning. The Amer-
ican people are counting on this committee to hold financial firms
accountable and put in place regulations that prevent crises in the
future. Thank you.

Ms. WATERS. Thank you very much.

[The prepared statement of Ms. Burger can be found on page 74
of the appendix.]

Ms. WATERS. I will recognize myself for 5 minutes. And I would
like to address a question to Mr. David C. John, senior research fol-
low, Thomas A. Roe Institute for Economic Policy Studies, The Her-
itage Foundation.

I thank you for participating and for the recommendation that
you have given, an alternative to the Consumer Financial Protec-
tion Agency. You speak of the consumer protection agency as a
huge bureaucracy that would be set up, that would harm con-
sumers, rather than help consumers, and you talk about your coun-
cil as a better way to approach this with lots of coordination and
outside input.

It sounds as if you are kind of rearranging the chairs. Basically,
what you want to do is leave the same regulatory agencies in place
who had responsibility for consumer protection but did not exercise
that responsibility. Why should the American public trust that,
given this meltdown that we have had, this crisis that has been
created, that the same people who had the responsibility are now
going to see the light and they are going to do a better job than
starting anew with an agency whose direct responsibility is con-
sumer protection?

Mr. JoHN. Well, Madam Chairwoman, when you establish a new
agency of this type, the first thing you are going to do is to move
numbers of people into a new agency. You are going to disrupt ex-
isting patterns of activity, you are going to find yourself with peo-
ple who are supposedly regulating. But the reality is, they are far
more concerned about finding things like where their desk is and
who their new reporting relationship is, and etc., etc.

What I am proposing is very simple. As the chairman pointed
out, when Congress has moved the regulators and indicated to the
regulators that they have not met their responsibilities, they have
done a fairly good job at coming up with alternate proposals and
actually doing their job.

Now, I would suggest that the coordinating council that I propose
actually will serve the same purpose on a continuous basis. It
keeps the regulators, the individual regulators in place, and I think
it is very key that the consumer regulators have a good idea of
what is going on within the financial institution that they regulate.

Regulating a bank is vastly different than regulating a credit
union, which is vastly different than regulating a securities house,
etc., etc.
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Moving everyone into one—under one roof doesn’t necessarily im-
prove the coordination or improve the activity. It just changes
things.

Ms. WATERS. Well, if I may, we just heard testimony about some
of the abuses that really do need to be attended to. In this melt-
down and this economic crisis that we have, as it was pointed out
by one of our presenters here today, certain communities were tar-
geted. I think it was pointed out by Ms. Bowdler, senior policy ana-
lyst, National Council of La Raza. Ms. Bowdler, do you think that
these communities that have been targeted, who are suffering still
today with foreclosures, who have been paying too high interest
rates, were the recipients of predatory loans, do you think they
would be satisfied with a coordinating council rather than a con-
sumer protection agency?

Ms. BOWDLER. No, I don’t think that more of the same is going
to get us the results that we want. I think what we need is a better
way to connect families to the products that they actually qualify
for, which means developing new products in some cases, but it
also means getting the good guys into our neighborhoods and mak-
ing sure that they are actually competing for the business of our
families, which they haven’t been doing.

Ms. WATERS. Thank you very much.

Mr. Castle, for 5 minutes.

Mr. CASTLE. Thank you, Madam Chairwoman. Just this one little
bit aside from all this, I have always felt this was a two-way street,
and I think all you made some pretty good points, but I also am
very concerned about the consumers and what they know and don’t
know. And this is not just a subject of this committee, it is in an-
other committee I serve on, the Committee on Education and
Labor, but I think that we need to do a lot more financial literacy.

I have heard from your testimony that there are many people
who would have been qualified for prime loans and didn’t get them
because somebody sold them something or whatever it may be. But
the bottom line i1s, if people have knowledge about what they are
negotiating for, those problems would be not eliminated obviously,
but could be reduced greatly. And I think we need to stress that
as we go forward in dealing with this problem, which I consider to
be a great problem.

I also, for the first time in my office, am starting to hear com-
plaints about people not being able to get credit cards. And I worry
sometimes about when we do these things there is a negative side
to it that we have not contemplated and we need to be careful as
we finake changes. So I just point those things out as we go for-
ward.

I happen to agree with Mr. John with respect to the council, I
don’t think it is more of the same, I think it is probably the way
to go. But I want to ask the question based on that, if there is a
Director of CFPA who had the exclusive authority to promulgate
the consumer protection rules, and on that particular CFPA we
would have the existing regulators who are able to advise a Direc-
tor but there is no formal consultation process or requirements for
the regulators to have a say in the rulemaking process, should we
consider providing existing regulators with some kind of check and
balance, or checks and balances, or veto power over the CFPA Di-
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rector in the rulemaking process of safety and soundness concerns
are raised for example.

That is an area I don’t think we can ignore. I throw that out to
whomever wishes to take a stab at it. Mr. Calhoun?

Mr. CALHOUN. Yes, if I may respond on two counts. One it seems
to me if we were starting from scratch, and that might be a good
place to think about here, it is hard to see that five separate con-
sumer protection agencies are less government than one combined
one. And in terms of the council, we tried a version of that over
the last few years, the agencies did issue joint guidance. And it
proved to not be a workable process.

For example, looking at subprime loans, despite all the requests
from this committee and all the reports of problems in subprime
lending, it was not until July 2008 that the joint agencies finally
issued guidance on subprime loans, and then it was unenforceable.
They issued guidance 10 months earlier on alternative loans and
overlooked subprime loans. And the problem with the council was
it became the least common denominator, there were holdouts.

Mr. PERLMUTTER. Can you pull your microphone closer, please?

The CHAIRMAN. There is a conversation going on in the back of
the room that will stop and people will leave. People will not stand
and have conversations while we are having a hearing.

Mr. CasTLE. I was a little worried the chairman didn’t like my
question.

Mr. CALHOUN. Or my answer.

Mr. CASTLE. My concern though is should they be in the room
on the questions of safety and that kind of thing. That is what they
are responsible for and I am concerned that decisions could be
made by a council that could be disrupting to the overall balance
of the financial systems in this country.

Mr. CALHOUN. We supported the addition of the oversight board
that is in the current draft and the requirement for consultation
and for transparency to make sure that happens.

Mr. CASTLE. Mr. John?

Mr. JOHN. I agree actually that the existing regulators and espe-
cially the prudential regulators who have a much better idea of
what is going on within their particular industry, especially if you
create some siloed outside CFPA, must have a very strong input
and not just an advisory input but the ability to call a halt if abso-
lutely necessary. We have already seen in a number of cases where
regulators have left, shall we say, the realm of reality.

Now let me also respond to Mr. Calhoun. What I am proposing
actually doesn’t exist. What exists at the moment is just an infor-
mal agreement. What I am talking about is a formal structure with
a formal chairman, a formal staff, a formal group of advisers who
would have specific responsibilities and would hopefully meet some
of the problems that we have had so far.

Mr. CASTLE. I am not going to have time for another question,
but I will throw out a couple of thoughts in the remaining seconds
I have. I am concerned that the legislation as currently drafted is
not focused enough on the products and services that contributed
to the financial crisis and perhaps in terms of its reach. I am not
an expert in all the details of it, but that does concern me.
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I have heard some of you mention preemption in what you are—
I am also concerned about the confusion that eliminating preemp-
tion could bring into a system in terms of getting products out and
is that going to end up being positive or negative.

So these are things that I intend to continue to keep my eye on.
I yield back the balance of my time.

The CHAIRMAN. I will begin with Mr. John, and to clarify what
you said, what you are talking about then would be not the exist-
ing informal arrangement but in effect a new agency with staff?

Mr. JOHN. Yes. What I am talking about, it is not a new agency,
it is a new coordinating council of the—

The CHAIRMAN. Well, would it have staff?

Mr. JOHN. Yes.

The CHAIRMAN. Would it have new legal authority?

Mr. JoOHN. I beg your pardon?

The CHAIRMAN. Would it have new legal authority?

Mr. JOHN. It would have the authority to issue—

Ths CHAIRMAN. Would it have legal authority that does not now
exist?

Mr. JOHN. It would have limited authority.

The CHAIRMAN. But it would have some authority. Well, the
point I am making is it is another new agency, so the question is
we seem to be agreed that we need a new agency with staff and
with new statutory powers, correct?

Mr. JOHN. Well, my agent—what I am proposing—

The CHAIRMAN. Does it have new staff and new statutory pow-
ers?

Mr. JOHN. It would have very small staff and work as FFIEC
does. Mainly using—

The CHAIRMAN. It would have a staff.

Mr. JOHN. —assisting staff, yes.

The CHAIRMAN. And would it have additional statutory powers?

Mr. JOHN. It would have a very limited statutory authority.

The CHAIRMAN. It will be taking people from the existing agen-
cies. So again I just am struck that you are proposing a new agen-
cy.
I am sorry, there appears to be a problem with the clock here.
I don’t see how I could be a minute-and-a-half over already. I am
sorry?

I apologize. Mr. Castle, I am sorry, time expired and I began. So
then I used a minute-and-a-half, so give me 32 minutes.

The next question I do have is about preemption, and the argu-
ment is that if we do not have a total preemption of the sort that
the Comptroller and the head of the Office of Thrift Supervision
promulgated in 2004 we would have total chaos or serious confu-
sion.

Mr. John, in the period before that much broader preemption
went into effect in 2004, have you documented serious problems
with conflicting mandates? Because it wasn’t until 2004 that the
Comptroller of the Currency and head of the Office of Thrift Super-
vision engaged in field preemption. Previously, there was case-by-
case preemption. In the period before that—and they also blocked
visitorial authority. Have you any studies of serious confusion in
the pre-2004 period?
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Mr. JOHN. I have not done any studies on that.

The CHAIRMAN. Are you aware of any that anybody has done?

Mr. JOoHN. I am not aware of any. However, I would point out
in many cases it was after 2004 that, for instance, San Francisco
and various others entities starting looking at ATM fees.

The CHAIRMAN. I understand that, but of course the point was
even before 2004, the bank regulators had the authority case-by-
case to preempt any of those.

Mr. JOHN. Yes.

The CHAIRMAN. And I think that helps make the case as well. In
the pre-2004 period, it seems to me people who tell us we have to
maintain the field preemption exclusion of regulators from the
States being involved that came in 2004 have some burden to show
us that there was serious problems before that. And frankly, I
think the absence of any evidence is a pretty good sign that was
not the case. The standard before 2004 was that if there were con-
flicting things that the national regulators thought were a problem,
they could preempt them case-by-case and we could still have other
forms of preemption.

Second, I did want to talk about Mr. Castle’s point that we were
not dealing with the causes. This committee passed and this House
passed, in a more partisan voice than I wish, very severe restric-
tions on subprime mortgages. So we have already done that. And
as I have previously mentioned to him, we plan to incorporate
them. I know he likes to forget that. But the fact is, over the objec-
tion of most people on the Republican side who said we were re-
stricting credit unduly to low-income people, we passed very spe-
cific legislation which would restrict subprime mortgages and ad-
ministering that would be part of the charter of this organization.
It would also deal with other nonbank entities.

Look, I think we should be very clear. If only banks had been in-
volved in the financial lending business, we would not be in the sit-
uation we are in. We would not have had the subprime mortgage
problem. There are abuses with check cashing, there are some
abuses in payday lending, so this is not an anti-bank entity at all.
Indeed, I think much of what this entity will do will be to enforce
on nonbanks the rules that have guided banks, particularly the
community banks. That doesn’t mean there have been no bank
problems. There have been some, but I don’t know why the gen-
tleman from Delaware keeps arguing that we are leaving these
other things out. They will be very explicitly covering nonbank
competitors of the banks, and I think that will be enhanced.

On another point, though, I do agree with him—the gentleman
from Texas, Mr. Hinojosa, the gentlewoman from New York, Mrs.
McCarthy, and the gentlewoman from Illinois, Ms. Biggert, have
been working together on financial literacy. We have had trouble
figuring how to deal with this institutionally. One of the things
that we expect to be a major part of this new agency is a signifi-
cant emphasis on financial literacy, I think there is broad agree-
ment. As I said, I think the gentlewoman from Illinois has been a
part of that.

I now recognize Mrs. Capito.

Mrs. CapiTo. Thank you, Mr. Chairman. I would like to thank
the panel. Mr. Shelton, I would like to ask you a question. I am
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concerned, I live in a more rural area, where we really are commu-
nity bankers and our local lenders are the ones who are face-to-face
with constituents every day. And they have voiced concerns about
this because of—concerns of losing the flexibility that they believe,
and I believe they do as well, offer at the local level to be able to
forge financial products that meet an individual situation more on
a case-by-case kind of situation. So I want to get to the issue of
choice and choice of financial products, and I am wondering if you
have any concerns since really the not so implicit premise of this
is that consumers, some of them are simply not sophisticated
enough or knowledgeable enough to invest in certain products or
have certain products offered to them. Do you have any concerns
that this might lead to some more insidious kind of redlining where
there is a double standard or even one standard that only could be
applicable maybe to a more sophisticated or wealthier borrower?

Mr. SHELTON. No, not at all. The biggest problem right now is
first the lack of access of capital in the communities you are talk-
ing about. Some of the biggest challenges we have are issues not
clearly covered by this bill, are issues very much like payday lend-
ing, some of those concerns. Too often in the communities that we
serve there are so few legitimate financial lending institutions
available that they find themselves being victimized by 456 percent
APR when they go to, for instance, a payday lending facility in the
local community. So the idea is to make sure: one, there is capital
available in those communities; two, it is done in a fair way; and
three, there is oversight to make sure the same consumers you are
talking about don’t get taken advantage of in the process.

What we saw happening as we saw the economic downturn is
very well, even with the policies and oversight available to us now,
there are many consumers who are actually led into products that
they could not sustain. And we want to make sure there is over-
sight and transparency there as well. Brokers sat down with racial
and ethnic minorities, sat down with the elderly and very well dis-
cussed products that they did not get full disclosure on how those
products would actually function. As a result, tragedy occurred.
There are many Americans who owned their own homes that went
to refinance. For instance, elderly to buy new storm windows to ad-
dress issues of climate change, or new roofs to address leakage of
an aging house found themselves not only going into debt, but also
going into debt at a rate they were not aware they would be going
into because there was not full disclosure or full oversight.

So we very well argue that we need the products, we need the
oversight, and we need a clear agency whose primary function is
to provide some protection of the consumers as we enter these very
challenging products.

Mrs. CAPITO. Mr. John, I would like to give you a chance to re-
spond, because I believe you might have a different view on what
this could do to consumer choice, particularly in the level that Mr.
Shelton is addressing where they might not have a lot of options
available and maybe at the lower economic scale. If you could—

Mr. JOHN. I am very concerned, I am one of your constituents,
I live in Harper’s Ferry, and we have a very limited selection of fi-
nancial institutions that are available to us in the Eastern Pan-
handle.
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One of the things we have been very concerned about is the fact
that when you go into a small lender or something along that line
or small bank that you—if you are directed only to a specific level
of products, whether this is by government fiat or whether it is by
encouragement or anything along that line, often people don’t have
the idea of what they are going to see. And we have had situations
in—people I know in our communities who have been unable to get
certain types of products because they are just not available, pe-
riod. And what we do need desperately is an additional level of fi-
nancial literacy, which Mr. Castle referred to.

If our schools taught what is necessary, if we found ourselves
where new products would be available, for instance, some of the
credit card products have fewer lower costs, some of the mortgage
products, not necessarily the ones that sold to the people you are
representing, have much lower costs than some of the traditional
products.

The last thing that needs to happen here, whether it is by the
council or a regulator, is to find ourselves eliminating or reducing
incentives for new products and further improvements for con-
sumers.

Mrs. CAPITO. Thank you. I think my time has expired.

The CHAIRMAN. The gentleman from North Carolina.

Mr. WATT. Thank you, Mr. Chairman. Let me see if I can
squeeze three different things into this. Mr. John, first, the one
thing I did like about what you were talking about is that there
seemed to be implicit in it a strong support for State involvement
in this inclusion of State regulators on the council—I am on page
3 of your testimony—States would continue to have flexibility in
implementing regulations. Regulation of those entities that are cur-
rently State regulated would be preserved under your approach.

I assume that implicit in that is a strong support for the proposal
insofar as maintaining State standards here, not preempting those
standards at the Federal level; is that correct or am I missing
something here?

Mr. JOHN. I believe that States should have—

Mr. WATT. I am just asking you, am I correct about that? Would
you support, all things else aside, you seem to be a strong sup-
porter of State involvement, would you support if we have a con-
sumer protection agency of some kind, either yours or whatever,
nonpreemption or preemption of State law?

Mr. JoHN. No.

Mr. WATT. Okay. You think we ought to preserve the State law
and continue to enforce it, right?

Mr. JoHN. I believe that we need to have the States continue to
have control over the entities that they have been regulating.

Mr. WATT. All right. Let me then go to Mr. Calhoun. We have
gotten bogged down into the issue of whether this agency exists for
and whether some other agencies—the existing regulators are
going to regulate, continue to regulate consumer issues for existing
regulated banks, but there is a whole world of entities out there
that are not existing, regulated banks. Mr. Shelton seemed to be
saying that he didn’t think this applied, but I don’t think that at
all. T think this consumer financial protection agency would have
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full application to check writing, payday lenders, the whole range
of things that were not under Federal regulation.

Do you see anything in this proposal that would not give the
CFPA that authority?

Mr. CALHOUN. I think it is in the proposal, and I think the recent
changes to the bill before the committee make that even clearer
and that is one of the most critical things. Going back if I may say,
the problem has been lack of oversight. We have had—

Mr. WATT. I understand that, but you—we need this consumer
protection agency, even if we resolve this dispute about the regu-
lated banks versus nonregulated, we need it for that purpose is the
point I am trying to make.

Mr. CALHOUN. Yes.

Mr. WATT. Is that correct?

Mr. CALHOUN. I agree.

Mr. WATT. Now, the third issue I want to deal with is this whole
preemption issue. You and I worked through this or tried to work
through it on the predatory lending front, trying to find the appro-
priate balance about what got preempted and what did not get pre-
empted. One approach that I want to sound out on you publicly
today, and I haven’t thought it all the way through, is similar to
the approach that we used in the predatory lending area of actually
going through and specifying some things that are not preempted,
unfair and deceptive, State unfair and deceptive trade practices
laws, State fraud laws. There was a list of them that we came up
with. I don’t have the list in front of me right now, civil rights
laws, things that we know if a State legislates in, we ought not be
preempting their standards because quite often a lot of those
standards are set at the local level; is that correct?

Mr. CALHOUN. Yes.

Mr. WATT. Would that be an approach that might be an accept-
able approach for us to start looking at in this context?

Mr. CALHOUN. It is something we certainly would work with you
on. I think the key point, as the chairman made, is that the test
up until 2004 was basically the Barnett Bank case of 1996, and it
was that States can’t enact laws unless they are significantly im-
paired. And then in 2004, we had regulatory competition over who
could have the most preemption. Our biggest concern, and there is
one point I want to make, there are proposals out, not just to pre-
serve existing preemption, but to use this bill to greatly expand ex-
isting preemption by making all CFPA rules preemptive. We think
that undercuts the benefit of the agency.

Mr. WATT. Thank you, Mr. Chairman. I yield back.

The CHAIRMAN. The gentleman from Texas, Mr. Hensarling.

Mr. HENSARLING. Thank you, Mr. Chairman. Clearly myself and
a number of people on our side of the aisle continue to be very con-
cerned about handing what we view as rather draconian powers to
an unelected representative to decide upon subjective terms what
financial products that our fellow citizens can enjoy. Clearly, many
of you on the panel today don’t seem to have that same concern.

I guess my first line of questioning then would be—I have heard
a number of people talk about unfair and fair, but again those are
very nebulous and amorphous terms. Mr. Calhoun, I believe I
heard you say if the CFPA had been in existence a number of years
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ago, we probably would not have had this economic turmoil. I for
one believe if it had been in effect a number of years ago, we prob-
ably wouldn’t have ATM machines, frequent flier miles, and the list
goes on.

But the first question I would have, given that incredible draco-
nian powers are being suggested to be transferred to this govern-
ment agency, is what are your views on what is fair and unfair?
For example, payday lending, is payday lending per se unfair, Mr.
Shelton? Yes, no, no opinion?

Mr. SHELTON. Well, I do have an opinion. The first part of the
opinion—

Mr. HENSARLING. I am sorry, you do or do not?

Mr. SHELTON. I have an opinion. My opinion is very well that
payday lending is absolutely necessary which is why the demand
is so high. However, payday lending is extremely unfair in that the
APIR if you factor throughout most States ends up being astronom-
ical.

Mr. HENSARLING. So I am sorry, it is needed, but it is unfair?

Mr. SHELTON. Absolutely, in an unfair way.

Mr. HENSARLING. If it is unfair, it could be outlawed by the
CFPA so they could outlaw something that is needed.

Mr. SHELTON. Well, outlawing and regulating can be two dif-
ferent things. What we are looking for is compliance among those
to provide—

Mr. HENSARLING. But I assume your association is where the
proposed statutory language, does it not say that this agency would
have the power to make these products unlawful, maybe they
wouldn’t? Does it not have the power?

Mr. SHELTON. Sure, sure. Some of the products should be made
unlawful.

Mr. HENSARLING. Well, let me ask you about that. I come from
Dallas, Texas, where a $200 Ace Cash Express payday loan would
carry $60, 76 total finance charge, which would be 30.4 percent. Is
that unfair? If you were advising the CFPA, which I believe is
going to have some kind of advisory council, would you advise them
to make this product unlawful?

Mr. SHELTON. If we are talking about an APR of 30 percent?
Then I would say it should be considered fair.

Mr. HENSARLING. How about 40 percent, 50 percent?

Mr. SHELTON. I think you are running too high, then. I think
even the Federal Government and this particular committee basi-
cally set a 36 percent cap on loans for people in the military. We
think that is a good fair place to begin the conversation.

Mr. HENSARLING. Let me ask you this question Ms.—is it
“Bowdler” or “Bowdler?”

Ms. BOwDLER. “Bowdler.”

Mr. HENSARLING. I am sorry, I will go to you next. I saw your
hand up.

Let’s talk about credit cards for a moment. This committee has
moved on legislation, passed into law that sense we will prescribe
universal default. Now clearly, if one looked in the marketplace you
could find credit cards that had universal default provisions that
had lower interest rates than cards that didn’t carry universal de-
fault. Is universal default unfair or abusive? And if my facts are
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correct that one could have received a credit card with a lower per-
centage rate had it been in there, is it still unfair and abusive?

Ms. BowDLER. That is not really the approach that NCLR would
recommend taking when it comes to those kinds of products.

Mr. HENSARLING. Can you pull the microphone a little closer?

Ms. BOWDLER. Yes. That is not really the approach we would rec-
ommend taking. What we recommended in our testimony is that
we need to spot trends that have disparate impact. So if we look
at the use of various products and it is having routinely a negative
affect on our community then what we would rather see is that
products that have a less disparate impact be promoted.

Mr. HENSARLING. So you don’t necessarily know whether it would
be fair or unfair; you would look at its disparate impact.

Previously we have had testimony, I believe probably a few years
ago, from a representative of the U.S. Hispanic chamber who said
a large number of their members capitalize small businesses with
credit cards. And so if the CFPA were to outlaw certain credit
cards and that led to less capital for small businesses which em-
ployed fewer Hispanics, would that be of concern to you and your
organization?

Ms. BOWDLER. Outlawing products—NCLR has never advocated
for the banning of any products from the market. I understand that
the CFPA has that power. That is not—again, that is not our ap-
proach. But what my concern is, is that there are a lot of good cred-
it cards, good mortgages, good short-term loans that are gathering
dust and never see the light of day because bad practices actually
replace them in the market. So if we can get incentives to get those
more positive products that actually build wealth in small busi-
nesses, in modest income homes, that is what we want to do.

The CHAIRMAN. The gentleman from Kansas.

Mr. MOORE OF KANSAS. Thank you, Mr. Chairman.

Mr. John, on page 4 of your testimony, you say the CFPA pro-
posed list was filled with poorly considered departures from exist-
ing law and practices that are as likely to damage consumers’ in-
terest has improved them. You suggest a council of consumer finan-
cial regulators would be sufficient.

Do you really think existing law and practice, in your words,
worked to prevent the financial crisis last year, sir?

Mr. JOHN. For one thing, I think there are some different causes
of the financial crisis and that just focusing on consumer activities
and consumers lending is somewhat misleading. If the laws that
exist on the books, and this includes both State laws and Federal
laws, had been properly enforced and had been carefully consid-
ered, meaning the coverage of things like unregulated mortgage
brokers and things like that had been covered by some of the
States, I think that would have gone a long way toward preventing
some of the consumer products breakdowns that caused the situa-
tion. As I say, I think there was a lot more than just that.

Mr. MOORE OF KANSAS. What laws were not enforced that should
have been enforced and who was to have enforced those laws, sir?

Mr. JoHN. I think an article from the Washington Post from Sun-
day has already been cited here. I was deeply disturbed, for in-
stance, to see a Washington Post article last December which
pointed out a low-income immigrant couple who were moved into
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a multi-hundred thousand dollar housing loan despite the fact they
had a very low income. We could go through the list. And the list
would be very long, both on a State and a Federal area.

One of the problems the chairman has pointed out very effec-
tively is that this is not one of the key responsibilities of the regu-
latory agencies. Now, I think you can make it a responsibility and
make it an emphasis just as easy with a coordinating council as
you can by massively disrupting the whole consumer regulatory
system by creating a new agency.

Mr. MOORE OF KaNsaS. But you do think existing law and prac-
tice worked to prevent the financial crisis last year?

Mr. JoHN. I think existing law and practice, had it been properly
enforced and properly expanded, would have worked, too.

Mr. MOORE OF KANsAS. Thank you, sir. The provision I like
about the current CFPA draft, the provisions I like are the consoli-
dated rulemaking for consumer protection laws, expanding finan-
cial literacy efforts and, most importantly, from my perspective,
strong oversight of nonbank firms, many in the mortgage market
that issued too many loans families couldn’t afford. As a former
district attorney for 12 years, I had to prioritize resources to ensure
the most urgent threats were focused on, and I believe the same
lessons apply to CFPA.

Starting with Mr. Shelton and quickly going down the line, if you
had to choose the larger threat to financial stability, the lack of su-
pervision of nonbank firms, especially those that made predatory
subprime loans or consumer protection or protection enforcement of
banks, which would it be?

Mr. SHELTON. I would have to say the latter, consumer protec-
tion.

Mr. CALHOUN. I think you have to balance all of them. And there
has been discussion of the role of banks. I think it is important to
remember they did the lion’s share of the so-called Alt-A loans
which would have larger defaults at greater taxpayer cost than
even the subprime loans.

Mr. JOHN. As I have said, I think the causes of the financial
problems were far too serious and far too confusing to just limit it
to those two.

Ms. BOWDLER. I don’t think that you can separate those, those
work like yin and yang, the fact that you had unregulated entities
flooding the market and the absence of banks that had the most
favorable products lead to a perfect storm. You need both.

Mr. MOORE OF KANSsAS. Thank you.

Ms. BURGER. I agree you need both.

Mr. MOORE OF KANSAS. The last question, setting aside the cur-
rent CFPA draft, what steps could be taken to ensure Federal bank
regulators did their job on consumer protection? FDIC Chairman
Sheila Bair has proposed that the CFPA could be given backup au-
thority where they could intervene case-by-case if they saw lack of
enforcement by bank regulators. Another idea I might suggest is a
stronger “use it or lose it” authority requiring bank regulators to
either enforce consumer protection laws or lose that authority.
After being graded by the CFPA or the GAO, if a bank regulator
fails to fully enforce consumer protection laws, they would auto-
matically lose that authority to CFPA.
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Mr. Calhoun, would this use it or lose it approach ensure that
regulators do a better job, do you believe?

Mr. CALHOUN. We think that at the end of the day, the CFPA
needs to have enforcement authority. As we detail in our written
testimony, there have just been repeated instances over the last 6
and 8 years where regulators have turned their backs on enforce-
ment, and the most striking example was the OTS, which allowed
several of its institutions to back-date their capital reports and
those firms subsequently collapsed at substantial cost to the tax-
payers.

So you need someone whose focus is both on consumer protection
and enforcing it. It does need coordination. We support that.

Mr. MOORE OF KANsAS. Thank you, sir. Mr. Chairman, I yield
back.

The CHAIRMAN. The gentleman from North Carolina, Mr.
McHenry.

Mr. McHENRY. Thank you, Mr. Chairman. Clearly, increasing ac-
countability is necessary, that goes without saying. Consumer pro-
tection goes with that increased transparency and accountability.

Ms. Burger, for nonprofits which conduct financial literacy credit
or housing counseling on behalf of the CFPA or any government
agency, what degree of accountability and transparency should we
require of them?

Ms. BURGER. I think that there should be transparency for them
as well. And one of the things that I actually suggested in my testi-
mony was the whole issue about compensation for front-line work-
ers as well, because one of the things that we have discovered over
the last number of months that we have been really looking at
what the impact of the credit crisis on our members has been is
that front-line workers are often compensated at such a low base
pay that the only way they can survive and support their families
is try to exceed their quotas and be paid by bonuses, and the bo-
nuses actually encourage them to push products that are unfair,
unsustainable for working families. We think one of the things we
should look at within this bill is a way of really looking at com-
pensation reform, not only at the top of the financial industry but
at the bottom of the industry as well.

Mr. MCHENRY. So those who are providing credit counseling, for
instance, on the front lines, you have concerns about their pay. And
the question I have is in—with these recent revelations about
ACORN, do you think they should be precluded from being a par-
ticipant in the CFPA program?

Ms. BURGER. We think that there should be, as is being done
right now, a thorough investigation of ACORN. I think they have
an independent investigator right now and that we should make
that decision afterwards. I do think that there should be total
transparency for any agent—for any nonprofit or for-profit that
would be getting Federal dollars to provide counseling.

Mr. McHENRY. Do you think the failure in ACORN, from your
analysis, is that a failure of pay?

Ms. BURGER. I did not take part in the analysis of ACORN. I
think that ACORN as an organization over the years has done a
lot of great work in low-income communities. There is an investiga-
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tion going on right now and we should make sure that violations
never take place in the future.

Mr. McHENRY. Okay. As of today, the U.S. Census Bureau, the
IRS, and even Bank of America have severed ties with ACORN.
And according to yesterday’s, actually the day before yesterday’s re-
port from the Chicago Sun Times, the SEIU has given ACORN $4
million. Could you clarify to me the extent of your financial and
programmatic ties to ACORN?

Ms. BURGER. SEIU has also cut all ties to ACORN.

Mr. McHENRY. They have?

Ms. BURGER. We have. In Illinois, I believe that I am correct,
that the ACORN institution, the consumer protection, the commu-
nity organization in Illinois cut its ties to ACORN 2 years ago. And
so in Illinois, there were no ties in the last 2 years between any
SEIU work and ACORN.

Mr. McHENRY. Okay. What was the extent of your financial ties
with ACORN?

Ms. BURGER. I will get that information for you for the record.

Mr. McHENRY. Because in Illinois, for instance, there was a tie
based on location, even the fact that their e-mail addresses that
were shared on your Web sites for the other organization.

Ms. BURGER. My understanding is that in Illinois, their offices
happened to be next door to each other, not cohabitated, but I will
get that information for you.

Mr. McHENRY. Okay, thank you. In the same building, I think
it was a different floor of the same building.

Mr. John, in terms of the larger issue of the CFPA, can you regu-
late consumer protection from financial institutions without a safe-
ty and soundness mission as a part of that?

Mr. JOHN. No. When it comes right down to it, if you don’t focus
on the safety and soundness aspects of products and proposed regu-
lations of those products, you are very likely to find a situation
where a practice 1s encouraged which may be detrimental to the fi-
nancial institution and therefore to the customer.

Mr. McHENRY. Thank you. I yield back.

The CHAIRMAN. I recognize the gentleman from Missouri, but I
ask him to yield me 15 seconds to say to Ms. Burger—you men-
tioned cutting ties with ACORN 2 years ago.

Ms. BURGER. In Illinois.

The CHAIRMAN. That beats the Bush Administration, which con-
tinued to fund ACORN every one of its 8 years. So you were ahead
of the Bush Administration, which in its last 2 years, was giving
ACORN a couple million dollars while you were cutting ties.

Ms. BURGER. I just wanted to make the point that in Chicago,
the organization once upon a time was ACORN, that community
organization cut its ties to National ACORN, too.

The CHAIRMAN. Again, the Bush Administration, to the day it
went out of office—ACORN got $14 million from the Bush Adminis-
tration. So they make you look like a pica.

Mr. CraY. Thank you so much, Mr. Chairman. Thank you for the
clarification on the status of ACORN in both Administrations. I ap-
preciate that candor.

Let me ask Mr. John, under systemic reform, the Federal Re-
serve has asked for additional authority to protect consumers. We
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know what their record has been over the last decade as far as pro-
tecting consumers when big banks like Wells Fargo and Citibank
formed offshoots and companies for the sole purpose of setting up
subprime mortgage companies and targeting black and brown com-
munities. And we know the devastation that occurred under that
scenario and those communities are still suffering to this day.

But do you feel as though we should give the Federal Reserve ad-
ditional authority or should the CFPA or some similar agency have
the authority to protect consumers under scenarios like this?

Mr. JoHN. Well, the Federal Reserve authority for systemic risk
is something that I have written against, simply because I believe
that a is no-win situation. It is not possible to protect against sys-
temic risk. There are political problems, there are economic prob-
lems, ete.

In the specific case that you mentioned, which was the setting
up of subsidiaries, I think the Federal Reserve made a very serious
error in not following through on that. And one of the things that
I would hope is that in the council that I am proposing, the staff
would note that, that it would become an issue, and there would
be a report sent to this committee which would hopefully hold a
hearing on that. The most effective oversight is not going to be a
big regulator or a small regulator or anything like that, it is going
to be those of you who are going to ask nasty questions.

Mr. CLAY. Well, thank you for that response.

Let me hear from the other panelists. Ms. Bowdler?

Ms. BOWDLER. Just to add to that, even if we had a council of
some sort, what I think would be missing and what has been miss-
ing from existing mandates on the regulators is the requirement to
look specifically at what is going on in underserved communities.
That is important because as we have all already said, our commu-
nities were targeted, both passively and actively, in different ways.
I am happy to talk more specifically if somebody wants me to on
that.

What you can have is a situation where entire communities are
devastated and in our case entire generations of Latino wealth are
in jeopardy. But it doesn’t rise to the level of endangering the ac-
tual safety and soundness of the system and therefore never gets
picked up. That is what we had. So we need to have somebody who
specifically is looking at what is going on with vulnerable popu-
lations, minority communities, immigrants, the elderly, etc., those
of modest means. Those are the most vulnerable among us and
those trends will be missed unless there is a specific charge to look
at them. In the new jobs legislation with the Office of Fair Lend-
ing, we think will have that.

Mr. CALHOUN. If I can add, the question boils down to who do
you the Congress want to trust carrying out this authority. For me
a telling statistic, we heard about the disparate lending practices,
but if you look from 2002 to 2008, the OCC did not make a single
referral to the Department of Justice for equal credit violations. Do
you want to trust authority back to them or do you want to try a
different approach?

Mr. CLAY. Sure. Mr. Calhoun, how do you envision a new agency
like the CFPA, what would be their mission with the whole finan-
cial literacy piece? Do you envision any role?
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Mr. CALHOUN. I think that is a key part, it is not a solution by
itself but it is a key part and it would be a key part of this agency’s
work.

Mr. CLAY. Thank you so much. I yield back.

The CHAIRMAN. The gentleman from Texas, Mr. Marchant.

Mr. MARCHANT. Thank you, Mr. Chairman. My preference on
this particular item would be to go with a council. I would like to
explore a little bit of the idea of the council with you. Would you
make the council be the—would they accept complaints from the
public under your concept?

Mr. JOHN. I would see actually that the individual regulator
should accept the complaints from the public and the like. One of
the problems is that the individual regulators, whether under this
system or under the CFPA as far as I can tell, is not an ombuds-
man, that they basically look for abusive practices and abusive sit-
uations and then go to correct them. They are not there to litigate
specific complaints by individual consumers.

Mr. MARCHANT. So that would answer my second question, you
would give them the power to investigate systemic abuse of con-
sumer financial—the financial system?

Mr. JOHN. Absolutely.

Mr. MARCHANT. Would you give them the ability to make rec-
ommendations to the regulators?

Mr. JOHN. Absolutely.

Mr. MARCHANT. Would you give them the power to create a con-
sumer protection protocol, examination protocol for the respective
regulators so that they could incorporate that protocol into their
regular examination.

Mr. JOHN. Yes, absolutely.

Mr. MARCHANT. Do you envision, and this question is for the rest
of the panel as well, this council or agency having the ability to go
to FHA, Fannie Mae, and Freddie Mac, who now originate cur-
rently 90 percent of the mortgages in the United States, and redo
their documents to reflect their documents or would you allow their
documents to remain intact?

Mr. JoHN. I don’t see—I would allow them to remain intact. It
is really the Federal Housing Finance Agency that has the author-
ity over that type of area.

Mr. MARCHANT. Well, many of the Alt-A loans and many of the
subprime loans that were made in 2007 and 2008 were actually
originated and insured by—not originated by but were insured by
and were done on Fannie Mae and Freddie Mac forms.

Mr. JOHN. Yes, but at the same time it becomes somewhat dif-
ficult to have one agency basically going through and regulating
another agency. I think that gets a little bit—

Mr. MARCHANT. But a council could look at those documents and
say, the consumer needs to be better informed here.

Mr. JOHN. Yes.

Mr. MARCHANT. And they could make a complete examination
without having the authority to change those documents?

Mr. JoHN. That is correct.

Mr. MARCHANT. Would any of the rest of you like to address that
whole Fannie Mae, Freddie Mac?
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Ms. BOWDLER. I just want to add one quick thing, and I am going
to start to sound like a broken record here, but Fannie and Freddie
is a perfect example. Fannie and Freddie had really great prime
products that were flexible, the 30-year fixed, they had all sorts of
variations that would meet a wide range of credit needs. Those
were not the products that actually made it down to retail, and
they had a hard time competing on the regular market. And the
reason was because they took longer to originate. In some cases,
they may have actually required manual underwriting.

Somebody, Mrs. Capito mentioned community banks earlier.
They have the same problem where because they were doing all the
right things, because their process takes a little longer, maybe
doesn’t turn as much of a profit, they get pushed to the back. So
in that case you can see how in one institution they had these solid
products. We would like to see them put them more forward, put
added incentives so those were the ones being pushed at retail, but
they weren’t, they were gathering dust in the back. And instead,
you had products that were quicker and easier to originate that
proliferated throughout the market because they earned higher
profit going back to points around compensation systems.

Mr. MARCHANT. But many of those loans were made and insured
by Fannie Mae and Freddie Mac.

Ms. BOwDLER. They have multiple—all these institutions have
within them a wide range of products. So they will have a product
that I—again just speaking for the clientele that we work with—
that could have worked for Latino families, but maybe it required
manual underwriting or didn’t pay as high of a commission and so
it wasn’t put out there in a big way.

The CHAIRMAN. The gentleman from North Carolina, Mr. Miller.

Mr. MILLER OF NORTH CAROLINA. Thank you, Mr. Chairman. Mr.
Castle said in his opening statement that the worst subprime
loans, the bulk of the bad subprime loans were not made by deposi-
tory institutions that were fairly closely regulated but by non-
depository institution, independent lenders.

Mr. John, you testified a few months ago before the Investiga-
tions and Oversight Subcommittee, of the Science and Technology
Committee, which I Chair, on the role—and one issue that came
up was the role of the Community Reinvestment Act. Mr. Castle
is right, a relatively small number of the bad subprime loans were
made by depository institutions subsequent to the Community Re-
investment Act. And in fact a study by the Federal Reserve Board
found that only 6 percent of all the subprime loans were made in
assessment areas or in the neighborhoods where CRA encouraged
lending—or to borrowers that CRA encouraged lending to. And you
agreed then that CRA had a negligible effect in the subprime crisis
and the financial crisis generally. Is that still your view?

Mr. JOHN. Absolutely.

Mr. MILLER OF NORTH CAROLINA. Mr. Calhoun, I ask you be-
cause I know you have been here for the 6% years that I have been
here, you have been sitting at this table when I have been sitting
at this table. So has Mr. Shelton, for that matter. The industry is
now saying that they support consumer protection, but not a con-
sumer protection agency. Steve Bartlett was quoted recently saying
they support the “CFP,” but not the “A.” That is not entirely con-
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sistent with my recollection. My recollection is that they opposed
every consumer protection bill, the predatory mortgage lending leg-
islation that I introduced, the credit card legislation that Ms. Malo-
ney introduced, the overdraft bill that Ms. Maloney introduced.
They commented publicly opposing rules that protected consumers
further.

Is that your recollection? Do you recall industry pushing for
stronger consumer protections?

Mr. CALHOUN. They have usually disagreed with the proposals
that have been before this committee and before the regulatory
agency.

Mr. MILLER OF NORTH CAROLINA. Mr. Shelton, do you remember
them pushing for stronger consumer protections?

Mr. SHELTON. No, I do not, sir.

Mr. MILLER OF NORTH CAROLINA. Now the argument is, it should
just be enforced better. I know that right now there are sentencing
hearings going on all over America where the defendant is saying
the problem was they had a permissive parent and their parent
really should have set limits. But do you recall the industry at the
time saying that their prudential regulators should come down
harder on them, should be stricter on them, that their prudential
regulator was entirely permissive and indulgent? Mr. Calhoun, do
you recall that?

Mr. CALHOUN. No. In fact, the record is clear that institutions,
Countrywide being one of the notable ones, the largest mortgage
lender, went and pressured their regulators to ease up and in fact
switched regulators because they thought the original regulator
had gotten too strict with them.

Mr. MILLER OF NORTH CAROLINA. Mr. Shelton, is that similar to
your recollection?

Mr. SHELTON. That is my recollection as well.

Mr. MILLER OF NORTH CAROLINA. Ms. Bowdler, I am kind of
leaving you out, you have been here. Is your recollection of this
consistent with theirs?

Ms. BOWDLER. Yes.

Mr. MILLER OF NORTH CAROLINA. A final point, I am struck by
the arguments against CFPA that they could do something stupid,
they could regulate, they could prohibit something that actually is
good. The Food and Drug Administration prohibits patent medi-
cines mixed up in bathtubs that actually don’t cure cancer as ad-
vertised but are toxic, but they also, the FDA, could prohibit statin
drugs. I am now 2 years older than my father was when he died
from a heart attack, I am on a pretty stiff dose of a statin drug,
and I have high hopes that I will stay around for a really long
time, to be annoying to a lot of people for a really long time.

The Food and Drug Administration could prohibit statin drugs,
but it would be stupid to do so. Does anyone think the Food and
Drug Administration should be abolished because they could pro-
hibit medicines that were actually beneficial and therefore allow
patent medicines mixed up in bathtubs to come back on the mar-
ket? Does anyone wish to argue for that position?

I see that no one does. Mr. Chairman, I yield back.

The CHAIRMAN. Well, if the gentleman would yield briefly to me
for his remaining time. He may have been a little unfair to some
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of the business organizations with regard to consumer protection
laws, noting that they always oppose them. That is often their ini-
tial response, but it has been any experience that once they have
been adopted, several years later they are quite fond of them, par-
ticularly when people have proposed any enhancement of them. So
there is a kind of retroactive falling in love with them especially
when we have had them in place and then talk about maybe build-
ing on them.

The gentleman from California.

Mr. Roycke. Thank you. Mr. John, should every State be allowed
to prohibit statin drugs? Maybe that is the question we should ask
ourselves next.

Let me take, Mr. John, something you wrote, most Federal laws
specify a national standard that States must observe, but the
CFPA would explicitly subordinate Federal regulations to stronger
State laws. You said a strength of the financial market is the abil-
ity to offer standardized products that reduce costs to both firms
and consumers.

However, in this paper you wrote some months ago, you laid out
a little problem. Under the CFPA national firms could face up to
51 separate consumer regulatory regimes complete with disputes
about whether the applicable standards that applies is the one
from the State where a consumer who has made a purchase lives
or the State where the firm is physically located or the State where
the Internet site that was used is registered. So instead of one
product, you have a whole host of products here sold across State
lines.

The question I would ask you is, who would ultimately pay the
price for these inefficiencies?

Mr. JoHN. That is easy, it is the consumer when it comes down
to it. One of the problems we have been facing and the chairman
pointed out that there were a few problems with State preemption
prior to, I believe in 2005 or 2006 or so. However, we didn’t have
the same level of extremely activist attorneys general, most of
whom are seeking to be senators or governors, who actively seek
out situations and actively promote more than reasonable solutions
to them. So we are much more likely in the current situation to
have attempts by various ambitious State officials to move into and
obstruct national markets.

Mr. ROYCE. But couldn’t companies just create these multiple
variations that meet this myriad of State requirements without
passing that on to the consumer? Why would it be passed on to the
consumer?

Mr. JOHN. There is a need to make a profit. There is a responsi-
bility to one’s shareholders, of course.

In some insurance situations, they actually have done a number
of different variations to meet specific State requirements and the
like, and the net result has always been a higher cost to the con-
sumer.

Mr. RoYcCE. I think there is a broad agreement that the current
State-based insurance system is inefficient; the studies that I have
seen have a tag of about $10 billion cost to the consumer. It also
hampers U.S. competitiveness. I am thinking about the Schumer-
Bloomberg study and other studies. The lack of a centralized regu-
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lator with the ability to look at the entire U.S. market, certainly
those were the concerns that the Treasury Department laid out in
their regulatory reform proposal.

So as we are working to streamline and consolidate regulatory
authority in the insurance portion of our financial system, espe-
cially in light of some of the problems with AIG and so forth, it ap-
pears we may be taking a step back, then, in the rest of the finan-
cial services sector with this CFPA. Let me ask you, do we run the
risk of replicating many of the problems that have arisen in the in-
surance market throughout the financial services sector with this
legislation if we go down this road?

Mr. JoHN. That is specifically my concern, yes.

Mr. ROYCE. Would you like to comment for a minute just about
some of the difficulties? Maybe you could expand on the problems
with bifurcating solvency protection from consumer protection, put
safety and soundness on one side and consumer protection on the
other. Many of the regulators have explained the problems with
separating these two missions. We saw that model over Fannie and
Freddie. Could you give us some insight on that front?

Mr. JoHN. Well, I have mentioned this briefly in the past. One
of the strong situations that I think is not necessarily going to pop
up immediately, but it is definitely going to be the situation if you
do create a CFPA, is that there will be a siloization; that the Chair-
man’s Advisory Board is a good step, but the Chairman’s Advisory
Board is not sufficient to prevent that siloization. So essentially the
consumer regulations of the future, whether that is 5 years, 10
years or 2 years down the line, are going to be made without a di-
rect input or a direct one-on-one understanding of how particular
regulated financial institutions work.

One of the things that deeply concerns me about this whole situ-
ation is that if a CFPA focuses explicitly on the largest types of fi-
nancial institution, i.e. the banks, the special characteristics of
smaller types of financial institutions, such as credit unions, are
likely to be ignored or placed in a secondary basis. And that is
going to cause problems for consumers. It is going to cause prob-
lems for financial institutions of different types, etc. You are going
to see a homogenization, which is very dangerous.

Mr. RoYCE. Thank you, Mr. Chairman.

The CHAIRMAN. The gentleman from Georgia, Mr. Scott.

Mr. ScorT. Thank you, Mr. Chairman.

I would just like to kind of focus my remarks on unintended con-
sequences, one-size-fits-all dangers of this, as well as the confusion
between State and Federal laws as we move forward. It is an im-
portant legislation.

Let’s take my first problem of unintended consequences and
whether or not this would work, particularly with some unique sit-
uations. I am sure you all are familiar with the Farm Credit Ad-
ministration. The Farm Credit Administration is very, very unique.
They already have what they call a borrowers’ bills of rights, which
basically covers much of what we are attempting to do in this bill,
resulting in if they were into this duplicatory obligations, burden-
some regulatory concerns as well.

Consumer lending is a very, very small part of what they do.
Mortgage lending, for example, is only allowed in communities with
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less than 2,500 individuals. Their products were not anywhere near
the toxic level that caused the problem in the first place.

So my question is, would not we be doing a better service here
if we allowed the farm credit to continue to operate under its own
current regulatory process away from this legislation?

I take it all of you agree that it would be the best thing to do
in this situation, to allow farm credit. The reason I mention that
is, also, farm credit does not come under the jurisdiction of finan-
cial services. It is an agricultural area. And I am simply saying
that it makes sense—this is a complex, complicated area, covers a
lot of the waterfront when we are dealing with the financial serv-
ices industry. And it might be wise as we move forward with this
to look inward-outward instead of outward-inward. And I think
that what I am getting from the committee here is that you agree
that the Farm Credit Administration should be left away from this
or doing what they are doing with the bill of rights; weren’t a part
of the problem in the first place; and this would be a duplication.

Mr. CALHOUN. Congressman Scott, I would like to express con-
cerns about creating these exemptions because of the difficulties
that has created in the past. One of the biggest examples was, just
a few years ago, in fact even when we were looking at the preda-
tory mortgage bill hear this committee, there were efforts to ex-
clude FHA with the argument that FHA loans are a very small
part of the market. They were about 2 percent a few years ago, and
they were the generally safer loans.

However, in the last year, we have seen the very subprime lend-
ers invade FHA. You can go on the Web sites and see ads for, here
is how you transfer your business. And there are subprime lenders
who have literally converted into FHA lenders. One of the beauties
of and I think real core strengths of this bill is it looks at products,
not the label that is put on the product or the label that is put on
the financial services provider, because that has created a lot of
problems. In this specific limited exception, it may be okay. But
these exceptions have created a lot of dangers in the past.

Mr. ScotT. I think my point is, to allow them to operate under
their current regulatory reform and to monitor the situation if that
is not sufficient, then we can come back and address it. This Draco-
nian approach here makes a lot of duplication.

Mr. CALHOUN. I think the bill would allow that to happen. But
I think it needs to be careful how it is used.

Mr. ScotT. Absolutely.

Let me ask one other question about the States. States are cur-
rently licensing providers that I think results in some confusion as
it applies to what we are currently trying to do. And under the bill,
H.R. 3126, it grants authority to the CFPA to establish new base-
line rules, a prospect that would see a number of State laws ren-
dered mute. So the question becomes, how would the CFPA decide
Whiclé laws and regulations to leave in place and which to pre-
empt?

Would the CFPA have to show a record of compliance or a failure
of enforcement by State authorities in order to preempt State laws?
And then finally, comparison with State laws are not often apples
to apples, and so if you could comment on that, that would be help-
ful.
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The CHAIRMAN. I am sorry. There will be no time to comment.
Members have to understand, if you ask a question after the light
is on, you will have to get the answer in writing. It is 40 seconds
in. We won’t have to time to get an answer.

Mr. Scortrt. I will be glad to get it in writing, Mr. Chairman.

The CHAIRMAN. The gentleman from Texas.

Mr. GREEN. Thank you, Mr. Chairman.

And I thank the witnesses for appearing.

Mr. John, thank you for your creative concept. I would like to
visit with you for a moment about it. You have indicated that the
council, and this is in your testimony, would be charged with cre-
ating uniform standards for examination of financial institutions.
But you also indicate that these standards would not be imposed.
My assumption is, if they are not imposed, they would be rec-
ommended. And the question becomes, how would the rec-
ommendation become a standard that would be enforced?

Mr. JOHN. The recommendations would be enforced through a
combination of two things. One would be, if a regulatory or a statu-
tory change is needed at the State level—

Mr. GREEN. How do you get the regulator to embrace the stand-
ard that is recommended? Because the agency that you are pro-
posing cannot impose standards. It can merely say, here is a
thought. How would you get the thought to become a reality within
the regulator?

Mr. JoHN. It would be a very simple matter that, in the event
that the regulator does not adhere to a particular standard, under-
?tanding of course there may be specific adjustments necessary
or—

Mr. GREEN. I have to ask you to move it a little faster.

Mr. JOHN. The bottom line is that it is your responsibility.

Mr. GREEN. Congress? So let me get it right. Hold on. Your agen-
cy recommends—well, you have a board that works with the presi-
dent of this agency that you are recommending.

Mr. JOHN. Right.

Mr. GREEN. And they make recommendations to these various
regulatory agencies. And if the agency does not abide by the rec-
ommendation, then this council would then make the recommenda-
tion to Congress, and Congress would then move on it?

Mr. JOHN. The regulatory board would, for one thing, the agency
that is in question would have been a part of the process—

Mr. GREEN. I understand. But ultimately, it would take an Act
of Congress to act on the recommendation if the recommendation
is not adhered to?

Mr. JoHN. It would be a matter for Congress to put pressure on
}he agency just as you would put pressure on the Federal Reserve
or—

Mr. GREEN. Well, the way we put the pressure on some of these
agencies has been to threaten legislation, and thus we then go
through that process, and then they have this epiphany.

But what you are saying is that it will take an Act of Congress
to do something ultimately if the regulator doesn’t do it. And that
means that you have to have a Congress that is willing to act,
which means that we would have to go through all that we are
going through right now to try to simply get an agency in place.
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What you are doing is putting all of this back within the purview
of the Congress of the United States of America, which is where
we are right now in terms of trying to establish the agency because
you don’t give any authority to impose the regulations on the var-
ious regulators.

Now, let me go to another point. With reference to what you are
proposing, you have indicated that there should be one representa-
tive from each Federal Agency and elected representatives from
councils among the various States.

Mr. JOHN. Right.

Mr. GREEN. Would we have at least one from each State? Is that
what you are saying?

Mr. JoHN. No, that is actually not what I am proposing. What
I did not want to have happen here is that you would have 300
State representatives out-voting six Federal regulators.

Mr. GREEN. How many would you have from each State?

Mr. JoHN. We would have roughly one—no, it is not one from
each State. It is one representing, for instance, the State credit
union regulators; one representing the Congress and State bank
supervisors; one representing the various insurance regulators; etc.

Mr. GREEN. And would they all have voting power?

Mr. JOHN. Yes. But the goal here is not to have things that were
done by votes.

Mr. GREEN. I understand. But they would have the authority to
vote?

Mr. JOHN. Yes.

Mr. GREEN. And it would be the vote of this body that would ulti-
mately decide whether or not a recommendation would be adhered
to?

Mr. JOHN. Yes.

Mr. GREEN. And how many total would we have on this body?

Mr. JOHN. Frankly, it depends on whether Senator Dodd’s ap-
proach—

Mr. GREEN. Let us talk about your approach. This is your rec-
ommendation.

Mr. JOHN. Yes. But the thing is, the testimony specifically says
that the number could vary depending on whether regulators are
merged or not merged—

Mr. GREEN. I understand. But how many are you envisioning?

Mr. JOHN. I am not envisioning a particular number. I recognize
that this is all part of the existing regulatory restructuring process.

Mr. GREEN. I thank for your information.

Let me just share with you that it seems to me that this is going
to be a rather awkward way of doing business, and it brings us
right back to where we are now, needing congressional oversight to
get something done.

And I yield back.

The CHAIRMAN. The gentleman from Missouri.

Let me just say, we are going to finish up with this panel, and
then we will go right into the second panel at 12:30, about, it looks
like because there are going to be votes about 2:00, and we are
going to go until then. So let us move right along.

The gentleman from Missouri.
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Mr. CLEAVER. I will save my questions for the next panel. I
would ask Ms. Burger, do you think that ACORN was involved in
any way with the provocative testing of an Iranian missile on this
past Saturday?

Ms. BURGER. No.

Mr. CLEAVER. Thank you.

I will reserve my questions for the next panel.

The CHAIRMAN. I thank the gentleman.

And I now recognize the gentlewoman from Illinois.

Ms. BEAN. Thank you, Mr. Chairman.

And thank you to our witnesses for bringing your expertise to us
today on this important issue.

There seems to be general consensus that Federal consumer pro-
tection laws were not adequately updated through rulemaking by
the Federal Reserve. And some feel that is because the other re-
sponsibilities that the Fed has took priority over consumer protec-
tions, which is why so many of us do support the creation of a
CFPA that would put the consumers’ interest first, prioritize that
so that we would have effective and consistent protections.

Do you believe—and I guess I will direct this to Mr. Calhoun
first—that the CFPA would do a better job of updating the rules
and providing more robust consumer protections than the Federal
Reserve?

Mr. CALHOUN. Yes. And if they don’t, I think the Congress, you
will take action as you have done with other agencies that you
have delegated authority to who have not used that authority.

hMg. BEAN. Okay. Are there others who would like to comment on
that?

Ms. BURGER. I think that what we really need is an agency that
actually looks at the interests of the consumer first as opposed to
last or never. And I think that the whole purpose of this is so that
we actually have someone who is an agency that is making sure
that ctlhe products available to consumers, that the consumer is pro-
tected.

Ms. BEAN. Ms. Bowdler?

Ms. BOWDLER. A lot of the conversation in the hearing so far has
been on everything that the CFPA would supposedly prohibit or
ban from the market when, in fact, we think this is an opportunity
to promote and advance really good products and make sure they
get to the consumers. So I hope we can talk more about all the pro-
motion and advancement that they are going to do as well.

Ms. BEAN. Okay. Mr. Shelton?

Mr. SHELTON. I would only add that I can give you many, many
examples of, in the past, of how organizations like ours have talked
to regulators, have talked to various associations about the kind of
exploitation we have seen of our members and our constituents,
and then very well, under the existing construct, there has been lit-
tle to no response. We do need an agency that will specifically focus
in on the issues of concerns of the consumers of the United States,
not putting the banks and others first.

I can tell you stories about us taking our predictions about the
foreclosure crisis 3 years ago to very high-ranking members of the
Bush Administration, and very well, in each and every one of those
agencies, we were told, and I will capsulize by saying that we
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would let the market work it out. And indeed the market working
it out led to the crisis that we are still trying to get out of.

Ms. BEAN. Thank you.

I would also like to ask—first of all, I would like to concur. I
think that is why so many of us do support the creation of a CFPA.
But we also feel that those robust consumer protections that we are
expecting them to create, that we should feel comfortable, then,
that banks and thrifts that operate nationally should be able to op-
erate under that single set of robust protections, which will allow
streamlined compliance and reduce costs to customers.

Let me move to another question. Given the States’ experience
with nonbank actors, how large of an examination and enforcement
staff would be needed at the CFPA to actively enforce the nonbank
sector? I will start with Mr. Calhoun again.

Mr. CALHOUN. I don’t have an exact number for you, but a sub-
stantial part of the problem as has been discussed today has been
in the unregulated sector, and again, I think that there are ways,
though, to encourage compliance and streamline this. CRL is an af-
filiate of self-help; 80 percent of our employees work solely on pro-
viding credit and expanding access to credit. So we will be subject
to the CFPA, and we encourage it to be done on a streamlined
basis.

I am concerned, though, about unlimited preemption because the
power to act is also the power to not act, as we saw with the Fed,
and the power to insulate abusive behavior. I have fears about put-
ting all our eggs in one basket. And if one person authorizes a
practice, it can prohibit anyone else, any State from providing any
protections and wipe out existing protections.

Ms. BEAN. That is exactly what we are expecting the CFPA to
do, to create a high standard that can apply universally and na-
tionally for all, also recognizing that, even from testimony from
some of the groups that are here today, many reports indicate that
over two-thirds of the subprime mortgages that created the prob-
lem were done by nonbank lenders that were regulated by the
States.

Let me ask, do you believe the CFPA would have the ability to
actively examine and enforce consumer protection laws on both
banks and nonbanks? And wouldn’t it be more effective to put cov-
erage where there hasn’t been and leave those examiners that are
already in place to do what they have been doing? Is he allowed
to answer?

Mr. CALHOUN. I will be very quick. I think the bill is right in giv-
ing enforcement and supervisory, even for banks, to the CFPA, but
to require careful coordination and to especially make sure for com-
munity banks that it does not create a regulatory burden.

Ms. BEAN. Thank you.

I yield back.

The CHAIRMAN. The gentleman from Minnesota.

Mr. ELLISON. Thank you, Mr. Chairman.

Let me pick up right there, Mr. Calhoun.

I have been in conversation with a number of community banks,
and some of them have been concerned that they are going to get
another layer of regulation. But isn’t it also true that they are com-
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peting with people who haven’t had any regulation, and therefore,
CFPA could help level the playing field?

Mr. CALHOUN. I think community banks, including Self-Help, our
financial institution lost a lot of their market share to people who
were offering abusive products. Abusive products crowded out the
good products, and quite frankly, they have gotten the least
amount of assistance from the bailout. The community banks have
been sort of in the middle, have gotten the worst of the competi-
tion, and the worst of the assistance from the bailout.

Mr. ELLISON. I saw some other heads nodding.

Ms. Bowdler, do you think that the CFPA could be beneficial to
community banks?

Ms. BOWDLER. Yes, absolutely. Again, a lot of the products that
are offered there, those are the kinds of—those are the kinds of
products and practices that we want to promote. There is a lot of
concern about the inefficiencies that this might create, but it is
really hard to imagine less choices being available to our families
or the market operating even more efficiently for our families.

Again, in my written statement I walk through how exactly that
has been happening, but they have not had choices, and the market
has not been working well for them. So this is an opportunity again
to get those good practices and good products out there and give
them a chance to compete, which they have not had.

Mr. ELLISON. Let me ask you this. There has been an argument
out there that the CFPA should only apply to presently unregu-
lated entities. I found a little information that I want to ask you
about, and it suggests that while there is no question that inde-
pendent mortgage finance companies were major players in the
subprime marketplace, the affiliates of national banks and other
insured depositories also played an important role. Indeed, HMDA
data show that depository institutions and their affiliate subsidi-
aries originated 48 percent of the higher-priced loans in 2005 and
54 percent of the higher-priced loans of 2006. Can somebody help
me understand what this means, for the record?

Mr. SHELTON. I can simply begin by saying it has been very dif-
ficult in the more recent present to tell the difference between the
regulated financial services institutions and those that are unregu-
lated. So, very clearly, we need a more robust oversight process
that very well includes a consumer protection agency.

Mr. ELLISON. Ms. Burger?

Ms. BURGER. And I would also just say that even those, the fi-
nancial institutions that were regulated, have regulators that were
looking at them from the perspective of what was good for the in-
stitutions and not what was good for the consumers. We still need
a consumer protection agency that actually looks at the products
from the perspective of the consumer. And that is why they should
be included.

Mr. ELL1SON. Ms. Bowdler?

Ms. BOwDLER. Yes. That kind of structure actually allowed a bi-
furcated outreach strategy, especially to minority and low-income
communities. So we saw an example—I read about it in my testi-
mony—where in conversations with a major lender, we found that
their subprime wholesale unit, which offered exclusively subprime
products, 80 percent, 90 percent of their lending was going to Afri-
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can Americans, while their retail unit went predominantly to their
white bank consumers. It allowed them to actually split these out-
reach—

Mr. ELLISON. Kind of a Jim Crow within one institution.

Ms. BOWDLER. And we have seen it in other whistleblower cases.
In Wells Fargo v. Baltimore, there was a big New York Times arti-
cle about this. Other places where we see that—employees are ac-
tually coming forward, much as Ms. Burger describes, saying, this
was our strategy. As soon as we create loopholes, we are going to
give people the opportunity to just shift the way they do business
a little bit or shift their label.

Mr. ELLISON. And I just want to give a little voice to the point
that Ms. Burger made which is that low-level employees are saying
that we are enforced and incentivized to push more accounts, to not
relieve people of unfair overdraft fees, and this is part of the issue
that we need to consider.

I am running out of time. So I just want to ask this. Do you
think that it is essential for the CFPA to have supervisory and en-
forcement powers in addition to rulemaking authority? Both the
Fed and the OCC failed to exercise their powers with respect to
consumer protection over the nonbank affiliates of national banks.
How do we know that they wouldn’t drop the proverbial ball again
if they retain their supervisory powers?

Mr. CALHOUN. I think definitely yes. And particularly in light of
the fact that, it hasn’t been discussed today, this bill does not have
a private right of action. CFPA rules cannot be enforced by indi-
vidual consumers. We think that should be changed, but it makes
it all the more important that you have as many other enforcement
mechanisms as possible.

Mr. ELLISON. Anybody else? I think I am done.

The CHAIRMAN. The others, we encourage you to answer in writ-
ing. And I also want to note while we have general leave, approxi-
mately 100 professors of consumer law and banking law from uni-
versities from a large number of States have submitted a letter in
support of this agency and some of the specifics, and it will be part
of the record.

And the gentlewoman from California will be our last questioner.

Ms. SPEIER. Thank you, Mr. Chairman.

I guess I have one overriding question. At what point does the
bill become so watered down that it is not worth pursuing? And I
ask that question not facetiously, because one of the interests that
are being promoted is that we preempt all State regulation. And
while the bill right now does not have preemption, if we move in
that direction, is that going too far? At that point, do you walk
away from the table and say, this isn’t a consumer-friendly bill?

Mr. CALHOUN. I will start with that. The bill currently pushes
preemption back close to what it was in 2004. So the one issue is,
do you roll back some of what many of us believe was excessive
preemption that led to the problems that we have now, not just the
mortgages, but in credit card overdraft.

There is a second question that there are proposals to actually
increase the amount of preemption that we have in the bill and,
specifically, to make any rule of the CFPA preemptive, even though
most of its authority comes from statutes such as truth in lending
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which today are not preempted. States are allowed to build on
those protections. And I think, importantly, truth in lending is a
good example. There has been virtually no State activity, although
it is permitted, because you have comprehensive regulation. States
like North Carolina moved in and Georgia attempted to move in,
in predatory mortgage lending, due to the failure of the Federal
regulators to take action. When Federal regulators have taken ac-
tion, typically States adhere to those standards because they are
beneficial to the community in that State.

But I think that is the line that it crosses. If it becomes fully pre-
emptive, it undercuts current protections in a wide array, consumer
car purchases, furniture purchases across-the-board, payday lend-
ing, all of that could be swept aside by a single administrator.

Ms. SPEIER. Let me move on to payday lending, because in the
bill, it prohibits the CFPA from establishing a usury limit. Now, I
feel pretty passionately about that issue, I realize. But nonetheless,
why would we want to tie the hands of a consumer protection agen-
cy fr;)m actually putting in place a usury limit of let us say 36 per-
cent’

Mr. CALHOUN. I think again that is particularly troublesome if
you put it in the context that the consumer protection agency could
wipe out other State protections, for example, in the field of payday
lending. Then the usury prohibition in the bill becomes even more
problematic.

Ms. SPEIER. It doesn’t offend you that we are tying the hands of
the consumer protection agency on one of the biggest financial
boondoggles and most egregious conduct by the financial services
industry and basically saying that this consumer protection agency
can’t even deal with that issue? Anyone else have any—

Mr. SHELTON. Let me just say, on behalf of the NAACP, we were
probably more in agreement with you that very well—we have seen
so much exploitation across the country and what happens in local
communities where we don’t have a very clear standard set forward
on to prevent the exploitations that we have experienced in the
past. So very well, it does raise concerns, and it is something that
we would love to see discussed further.

Ms. SPEIER. I yield back.

The CHAIRMAN. If the gentlewoman would yield her remaining
time—and I appreciate her raising that question. While there is no
usury flat prohibition, I believe that you could not deal with unfair-
ness without taking into account duration, interest rate, etc., and
I believe the legislation should be clarified to make it clear that
that could be an element in an overall judgment this was an unfair
and abusive practice. So that will be.

Ms. SPEIER. I have an amendment in mind.

The CHAIRMAN. It wouldn’t be a flat across-the-board thing, but
it is clearly an element—as with our credit card bill. Interest
rates—we can set a flat number, but interest rate calculations were
part of the bill in terms of deciding what was fair and not fair, ret-
roactive interest rate increase, etc. So I agree that is an important
point. I thank the witnesses and the members, and I ask the sec-
ond panel to come forward.

Let us move quickly, please. You can have all the conversations
outside. Will the witnesses please take their seats? I appreciate the
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patience of the witnesses. And we will begin with Mr. Michael
Menzies, who is the president and CEO of the Easton Bank and
Trust company, testifying on behalf of the Independent Community
Bankers of America.

Mr. Menzies?

STATEMENT OF R. MICHAEL S. MENZIES, SR., PRESIDENT AND
CHIEF EXECUTIVE OFFICER, EASTON BANK AND TRUST CO.,
ON BEHALF OF THE INDEPENDENT COMMUNITY BANKERS
OF AMERICA (ICBA)

Mr. MENZIES. Chairman Frank, thank you so much.

I am Mike Menzies, president and CEO of Easton Bank and
Trust in Easton, Maryland. We are a $160 million State-chartered
community bank. And I am proud to be chairman of the Inde-
pendent Community Bankers of America representing our 5,000
community-bank-only members at this very important hearing.
There are 8,000 community banks in this country, Mr. Chairman,
most of which are below a billion dollars in total assets.

Community banks do not have 50,000 ATMs; 5,000 branches;
100,000 employees as their primary assets. They have only one real
asset that they own, their relationship with their customer. That
relationship must be strong enough to overcome overwhelming
odds regarding product prices, product offerings, convenience and
size and economies of scale.

The only thing I can do to compete in this industry is to serve
my customer better than the competition. That means I must serve
and protect and know and own that relationship. If I don’t do that,
then I lose the only asset which produces a return to my 100 stock-
holders, my associates, and my community.

Community banks do not have geographic reach into every State
of the land or huge legal departments that operate under the the-
ory that forgiveness is easier than permission. We cannot afford to
place consumer protection beneath any other core value. Commu-
nity bankers across the country have made it clear that a new reg-
ulator for them is not the answer to protecting consumers. Adding
to their regulatory costs and burden will not help community bank-
ers protect consumers better and will make it harder for commu-
nity banks to offer the variety of competitive products at better
rates and terms that customers expect and deserve.

To protect consumers, Congress should address the overlever-
aged, “too-big-to-regulate,” “too-big-to-fail” firms whose concentra-
tion risks have cost taxpayers over $10 trillion in net worth. Con-
gress should also address the many nonfinancial banking institu-
tions that are unencumbered by most forms of government regula-
tion or accountability.

An important part of the solution to the “too-big-to-fail” problem
is contained in the Bank Accountability and Risk Assessment Act
of 2009, introduced by Representative Gutierrez, and we urge the
committee to incorporate this measure into any broader financial
regulatory reform proposal it considers in the future.

Mr. Chairman, we deeply appreciate the steps you have taken to
improve the CFPA, most notably by removing the plain vanilla
product mandate and the reasonableness standard which would in-
vite litigation and create tremendous uncertainty. To be sure, com-
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munity banks offer a consumer basic products whenever it is ap-
propriate. But simpleness as a doctrine should not be promoted at
the expense of a consumer’s unique and individual needs.

ICBA remains very concerned with the overall approach. While
we appreciate efforts to encourage coordination, we object to the
separation of consumer protection compliance from safety and
soundness regulation. For community banks, the prudential regu-
lators have done an excellent job of enforcing consumer protection
in a way that protects the safety and soundness of the bank and
the integrity of its customers.

Also, an agency with the sole focus of consumer protection will
not likely write rules for a community bank that adequately con-
siders safety and soundness. If a bank regulator is not equally in-
terested in safety and soundness of the lender, it is likely to pro-
mulgate unnecessarily burdensome or contrary rules to those
issued by the prudential regulator.

The chairman’s discussion draft also modifies the leadership
structure of the CFPA, creating an autonomous director while es-
tablishing an advisory board with essentially no authority. ICBA is
concerned with this approach which lacks substantive checks and
balances and provides no meaningful voice for community bank
viewpoints in the agency’s decision-making process.

In conclusion, ICBA agrees that a lack of sufficient regulatory
oversight, particularly among unregulated mortgage lenders and
“too-big-to-be-regulated” entities led to significant abuses of con-
sumers. However, we disagree with the response that places com-
munity banks into an entirely new regime with only vague limits
and checks on its powers instead of focusing on the real regulatory
gaps and augmenting the existing system. We really look forward
to working with this committee to improve our financial system to
better protect consumers while not restricting the ability of commu-
nity banks to serve their customers.

Thank you, Madam Chairwoman.

[The prepared statement of Mr. Menzies can be found on page
130 of the appendix.]

Ms. BEAN. [presiding] Thank you for your testimony and we will
now go to Mr. Andrew Pincus from Mayer Brown on behalf of the
U.S. Chamber of Commerce.

STATEMENT OF ANDREVW J. PINCUS, PARTNER, MAYER BROWN
LLP, ON BEHALF OF THE U.S. CHAMBER OF COMMERCE

Mr. Pincus. Thank you, Madam Chairwoman.

I want to thank Chairman Frank and Ranking Member Bachus
for the opportunity to testify here on behalf of the U.S. Chamber
of Commerce. The Chamber strongly supports the goal of enhanc-
ing consumer protection. Consumers need clear disclosure and bet-
ter information, they need more vigorous, effective enforcement
against predatory practices, and they need the elimination of regu-
latory gaps that allow some financial service entities to escape the
regulations that are applicable to their competitors.

The Chamber opposes H.R. 3126 because it believes the bill will
have significant and harmful unintended consequences for con-
sumers, for the business community, and for the overall economy.
Last week, the Chamber released a study by Thomas Durkin, an
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economist who spent 20 years at the Federal Reserve. He concluded
that H.R. 2136 would reduce consumer credit and would likely in-
crease the cost of credit that is available. Small businesses’ access
to credit would be hurt as well.

We appreciate the recognition in Chairman Frank’s September
22nd memo of a number of the specific concerns that the Chamber
has raised about H.R. 3126. But the difficulty of transforming prin-
ciples into legislative language in this very complicated area of the
law and the need for careful assessment of the impact of proposed
provisions is demonstrated by the fact that the changes made in
the revised bill do not resolve the concerns that the Chamber has
expressed. Let me give a few examples. One critical issue is wheth-
er ordinary retailers and merchants that extend credit to their cus-
tomers were covered by the original bill. The revised bill does pro-
vide that the agency will not have authority regarding credit issued
directly by a merchant or a retailer. But a business that merely ac-
cepts credit cards could still be classified as a covered person on
the ground that it indirectly engaged in financial activity, which is
one of the grounds for a covered person under the bill, or that it
was providing a material service to the credit card network.

Accountants, lawyers, and tax preparers have expressed concern
about their status under the bill. The revised bill does contain an
exemption for these professionals but provides that the exemption
shall not apply to the extent such a person is engaged in the finan-
cial activity or is otherwise subject to the existing Federal con-
sumer laws. That means that any activity by an accountant or a
lawyer that falls within the broad financial activity definition, for
example, providing tax planning, advice in connection with estate
planning would trigger the applicability of the statute.

The revised bill’s exemptions for real estate brokers and auto
dealers suffers from the same flaw; the exemptions don’t apply if
the Realtor or the auto dealer is engaged in financial activity or is
otherwise subject to the laws.

In addition, even the limited protection provided by these exemp-
tions doesn’t cover activities in which these individuals routinely
engage. For example, the real estate broker exception doesn’t in-
clude negotiations relating to financing. And the auto dealer ex-
emption does not apply to leased transactions and excludes all ac-
tivities relating to the arranging of financing. That means auto
dealers likely will be covered by the statute for all activities other
than all cash vehicle sales.

Another aspect of H.R. 3126 that provoked considerable concern
is section 132(b), which would have required businesses to deter-
mine the extent to which consumers comprehended particular in-
formation. Although that provision has been removed from the re-
vised bill, new language has been added to section 138.1 making
it unlawful for any person to engage in any unfair, deceptive or
abusive act or practice. This new provision imposes broad liability
on anyone, not just a covered person, any time there is a deter-
mination in hindsight that the person’s conduct was unfair or de-
ceptive or abusive, even if there was no regulation requiring a par-
ticular disclosure or prohibiting the particular practice.

The revised bill does not include the provision of H.R. 3126 that
imposed the plain vanilla product requirement, but the agency
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could impose that very same requirement through its broad author-
ity to prevent abusive acts or by invoking its fair dealing authority.
And States would be free to impose a plain vanilla requirement
even if the agency did not do so.

Next, separating the regulation of financial products from safety
and soundness threatens consumers as well as the stability of the
financial system. Although the bill creates a dispute resolution
process, that process doesn’t apply to the adoption of regulations by
the agency which would still be entirely separated from the safety
and soundness regulators.

And finally, at a time when harmonization has been identified as
a priority by all stakeholders, the proposed agency will do the oppo-
site. It rolls back 150 years of banking law by subjecting national
banks to State regulation, and it gives the States independent
power to interpret and enforce the new separate standards, even if
they adopt an interpretation different from the agency’s. Again,
thank you for the opportunity to testify, and I look forward to an-
swering the committee’s questions.

[The prepared statement of Mr. Pincus can be found on page 139
of the appendix.]

Ms. BEAN. Thank you.

We will now move on to Mr. Yingling, president and CEO of the
American Bankers Association.

STATEMENT OF EDWARD L. YINGLING, PRESIDENT AND CHIEF
EXECUTIVE OFFICER, AMERICAN BANKERS ASSOCIATION
(ABA)

Mr. YINGLING. Thank you, Madam Chairwoman.

When 1 testified here in July, I asked the committee to look at
this issue not only from the point of view of consumers, whose con-
cern should be paramount, but also from the point of view of com-
munity banks, the great majority of which had nothing to do with
causing the financial crisis, which are struggling with a growing
mountain of regulatory burdens.

Recently, I asked the ABA staff to determine the total amount
of consumer regulations to which banks are subjected. The answer
is 1,700 pages of fine print, and that is just in the consumer area.
Since the median-sized bank has 34 employees, that means the me-
dian-sized bank has 50 pages of fine print for each employee. That
means that half the banks in the country have more than 50 pages
per employee in the consumer area alone.

I want to express our appreciation for the consideration many
members of this committee have given to the situation of tradi-
tional banks and to the unnecessary burden that would be placed
on these banks.

While there are many causes of the financial crisis, failures of
consumer protection in the mortgage arena certainly contributed.
As Congress moves to strengthen consumer regulation, however, it
is important to focus on what the problem areas were. The two
areas that have been identified as needing reform are the need for
more direct focus by regulators on consumer issues and the need
for more enforcement on nonbanks. The ABA agrees that reforms
are needed in these two areas. On the other hand, in our opinion,
no real case has been made for changes to other areas.
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The first area is requiring additional enforcement on banks and
credit unions. While the argument is made that Federal regulators
should have developed stronger regulations and sooner, there is lit-
tle indication that once the regulations are issued, they are not en-
forced on banks and credit unions.

The second area is giving the CFPA vast new powers. It is not
clear why new authorities are needed. As has been talked about
earlier this morning, the Fed had the mortgage regulatory author-
ity and has the clear authority to address credit card issues, which
is already done, and overdraft protection, which is in process. In
fact, the expanded use of UDAP by the Fed creates a powerful tool
in addition to specific consumer laws.

The CFPA, unfortunately, goes well beyond addressing the two
weaknesses identified. The Administration’s proposal unnecessarily
imposes new burdens on banks and creates an agency with vast
new powers. We are pleased that the chairman’s discussion draft
addresses several issues the ABA has raised and seeks to lessen
the additional burdens on community banks.

One of our major concerns with the CFPA as proposed is that it
would not adequately focus on the nonbank sector where the
subprime mortgage crisis really began. The discussion draft rightly
fioguses regulation more on nonbanks than the original proposal

id.

The ABA still has major concerns in three areas.

First, the ABA supports the preemption of State laws under the
National Bank Act. We believe, without such preemption, we will
have a patchwork of State and local laws that will confuse con-
sumers and greatly increase the cost of financial services.

Second, as I just stated, there has been little justification for the
broad new powers given the CFPA. The draft removes two of these
explicit powers, plain vanilla products and requiring communica-
tions to be reasonable.

However, even with those changes, the proposed CFPA will be
given unprecedented powers. Vague legal terms, such as “abusive”
and “fair dealing” will create great uncertainty in the markets be-
cause no one will know what the new rules of the road will be. This
will undoubtedly cause firms to cut back on the extension of credit
and to avoid offering new products.

From the broader perspective, the delegation authority of the
CFPA is so vast that it renders all previous consumer laws enacted
by Congress, including the recently enacted credit card law, mere
floors. Several members of the committee have rightly raised con-
cerns about this broad delegation.

Third, the ABA opposes the creation of an entirely new agency
on the fundamental principles that: first, you cannot separate the
regulation of products from the entity; and second, that safety and
soundness and consumer protection are too intertwined to be sepa-
rated. ABA is committed to working with Congress to strengthen
consumer protection while avoiding undermining the availability of
credit and imposing new unnecessary costs on consumers and fi-
nancial service providers. Thank you.

[The prepared statement of Mr. Yingling can be found on page
151 of the appendix.]

Ms. BEAN. Thank you.
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And now we will hear from Mr. Bill Himpler, executive vice
president of the American Financial Services Association.

STATEMENT OF BILL HIMPLER, EXECUTIVE VICE PRESIDENT,
THE AMERICAN FINANCIAL SERVICES ASSOCIATION (AFSA)

Mr. HIMPLER. Thank you, Madam Chairwoman, and members of
the committee.

I appreciate the opportunity to give the finance company perspec-
tive on the proposal to create a CFPA. In light of the revisions put
forward last week, I would like to thank the Chair, Mr. Frank, for
his willingness to listen and consider different perspectives on this
very important proposal.

At the same time, we have noted that Mr. Frank was quoted as
saying last week that Congress would enact death panels for
nonbanks. I think this quote is indicative of the sense in Wash-
ington that many have that State-regulated correlates to unregu-
lated. Therefore, I would like to take a minute to set the record
straight regarding the regulation of consumer finance companies.

Finance companies have been around for over 100 years. They
come in many shapes and sizes. Some are independently owned
and specialize in personal loans to consumers and businesses. Oth-
ers are captives that provide financing to vehicles or other products
manufactured by their parents, and I can assure you that finance
companies are already heavily regulated.

In addition to being subject to Federal consumer protection laws,
such as TLA and ECOA, finance companies are licensed and regu-
lated by States and abide by the consumer protection statutes in
all the States in which they do business. Like banks, finance com-
panies undergo regular and vigorous examination by State regu-
lators. These companies have been successful at meeting the credit
needs of communities in part because they are subject to oversight
by State regulators who have familiarity with local situations and
issues faced by lenders and consumers. State regulators frequently
are among the first to identify emerging issues, practices or prod-
ucts that may need further investigation.

AFSA strongly supports the efforts by this committee to improve
consumer protections for financial service consumers. However, we
do have a philosophical difference about how to achieve this goal
and remain concerned that the proposal would reduce and perhaps
eliminate a critical source of consumer credit for the following rea-
sons.

First, the CFPA would try to fix what is still working and use
a one-size-fits-all approach, as mentioned by Mr. Scott, to financial
service products. For instance, it makes no sense to compare terms
such as APR for a 30-year fixed mortgage with those of short-term
installment loans used to buy a new washer or dryer. Many of the
companies that would be subject to these intensified requirements,
greater restrictions, and higher compliance costs would be those
who didn’t contribute to the mortgage crisis at all.

Second, there is no guarantee that the CFPA would be better
able to weed out bad practices in the financial services sector than
existing agencies. Policymakers should not be tricked and trapped
into thinking that more bureaucracy is what is needed to improve
consumer protection.
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What is more, putting an untested, inexperienced agency in
charge of consumer protection for the entire financial marketplace
could exacerbate existing problems rather than reducing them.

Third, if the CFPA were to become a reality, financial services
customers are likely to have less borrowing flexibility, even with
the elimination of the the plain vanilla requirement. The new regu-
lator would still retain expansive rulemaking authority and the
ability to determine allowable consumer products.

Under CFPA’s jurisdiction, finance companies will face consider-
able compliance costs that will get passed on to borrowers, impos-
ing a new tax on consumers at a time when they can least afford
it.

Fourth, AFSA believes that consumers will be better served by
a regulatory structure where prudential and consumer protection
oversight is housed within a single regulator. FHFA Director
James Lockhart recently cited the separation of these functions as
one of the primary reasons for the failure of Fannie and Freddie.

For the reasons I have just stated, AFSA believes the creation of
CFPA will not fulfill the goal of improving consumer protection for
financial services customers. It is hardly in the consumers’ best in-
terest to add new layers of bureaucracy, reduce credit choices, and
raise prices for financial services.

In addition, I would like to point out that if the proposal focuses
on nonbanks, it could reduce and perhaps eliminate many finance
companies, which are a critical source for credit for consumers and
small businesses. Take for example, an unanticipated car repair.
Vehicles play a critical role in sustaining employment because most
Americans still use cars to get to work. Without the ability to bor-
row money from finance companies, repairs necessary for such
transportation may not be possible for many less-advantaged
Americans.

Ultimately, if installment lenders, auto lenders and other finance
companies are required to shoulder much of the compliance burden
resulting from CFPA, it will undoubtedly affect their ability to pro-
vide safe, convenient, and affordable loans just as we are starting
to get the economy back on track.

Thank you, Madam Chairwoman, and I look forward to answer-
ing any questions.

[The prepared statement of Mr. Himpler can be found on page
112 of the appendix.]

Ms. BEAN. Thank you all for your testimony.

And now to begin questions, I will turn to the gentlewoman from
California, who is recognized for 5 minutes.

Ms. WATERS. Thank you very much.

And I thank our panelists for being here today.

I don’t know if you have heard about the fact that, in my office,
we got very much involved in loan modifications because we were
receiving so many complaints. Not only complaints from my dis-
trict, but everywhere I go, whether it is at church or at a social
event, American Airlines that I travel, the workers there, every-
where, I am bombarded with people who are in mortgages that
they can’t afford for whatever reason. They lost their job. They got
into a predatory loan. And we are overwhelmed because we do
help. We help connect people with servicers. We help to interpret
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to servicers the problems that people have. We get waivers from
constituents so that we can talk about their loans and help guide
the servicers and make sure the servicers are taking everything
into account.

But I just want to share something with you, why I am so exer-
cised about having a consumer financial protection agency. I want
to tell you about Mrs. Himpler. This is one of the hundreds that
we are working with. She is a 77-year-old woman, of course, who
called our office. She has a fixed income of $1,025 a month, which
she earns from a widower’s pension. When she took out the loan
2 years ago, her income was only $950 per month. She was ap-

roached about refinancing her home. Her home was worth
5248,000 at the time. I guess they appraised—she owed rather,
$248,000. The home was appraised at $480,000. The loan amount
was $336,000. They gave her a refi, and they charged her $70 a
month for her refi, and this is the way it operated. It was a vari-
able rate mortgage. She pays $70 a month in 2011. Her payment
will reset to $2,973.44 a month. The loan will reset again in 2012
to $3,067.84 a month. And finally the loan will reset a third time
to $3,825.20 a month in 2017. What are we supposed to do with
this kind of mess?

Mr. Himpler, you represent GMAC Financial as part of your in-
dustry group. This was one of those loans that was made by Paul
Financial. It was one of those warehouse mortgage lenders. But
they sold it to GMAC. I guess GMAC and others are happy to ac-
cept these kinds of loans because they know that they are going to
get the house. They know that they are eventually going to get this
house, that this 77-year-old woman will die before she is even able
for the third reset. What are we supposed to do, Mr. Himpler?
What are we supposed to do?

Mr. HIMPLER. Well, let me ask first, did I hear you say your con-
stituent’s name was Ms. Himpler?

Ms. WATERS. No. I am sorry. That is your name.

1 Mr. HIMPLER. I just thought it was a really interesting coinci-
ence.

Ms. WATERS. No. Please—that is a mistake. But that is not the
point. The point is, this is a predatory loan that I am confronted
with time and time again, and you come here to tell us about why
a consumer protection finance agency is not wise thinking. What
should we do?

Mr. HIMPLER. Our position at AFSA is that finance companies
face heavy regulation at the State level. At the State level, con-
sumer credit administrators in 2008 alone have brought 7,000 en-
forcement actions in the mortgage sector alone, as compared to
what Mr. Calhoun made mention of with respect to OCC enforce-
ment actions taken to the Attorney General, the Department of
Justice. We think that, as my colleague Mr. Calhoun made men-
tion, that you have very strong State statutes to protect against the
very abuses—

Ms. WATERS. My time is out. And I see where you are going. No,
we are not—I am not here to complain about the State statutes.
I am here to talk about trying to protect consumers from the Fed-
eral—I want you to help me with this loan. I want you to get the
servicer on this loan on the phone with me and Ms. Jones, who is
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77 years old, who has been—spent $70, is now going to reset and
reset and reset. I want you to help me modify this loan. That is
all I want from you today. Thank you.

Ms. BEAN. The gentleman from Texas is recognized for 5 min-
utes.

Mr. HENSARLING. Thank you, Madam Chairwoman.

I guess I want to start out with a rhetorical question. I heard
that one of my colleagues said we really have nothing to fear from
the CFPA and used the comparison to the FDA allowing statin
drugs on the market, that even though they might have had the
power to keep them off the market, they allowed them. I think I
would be interested to actually conduct the research to find out
how many people might have actually lost their lives waiting for
the FDA to approve that drug.

Prior to coming to Congress, I was a member of the board of di-
rectors of the American Cancer Society in Dallas, Texas. And I can
assure you there are a number of families in the Dallas area who
are convinced they lost their loved ones waiting for the FDA to fi-
nally approve cancer treatments.

So I also am curious, if we had a CFPA, how many homes would
be lost, how many small businesses would be compromised as we
sit around waiting for the CFPA to decide whether or not people
have the liberty in a free society to decide what kind of credit
cards, home loans, and auto loans they have.

And that is a rhetorical question.

I have heard some on the other side of the aisle earlier today say
that the primary reason or certainly a significant reason that we
have economic turmoil is because people I suppose in financial in-
stitutions represented by your organizations steered consumers
into risky products because there was high profit to be found.

I guess the first question I have is, how much more profit do you
make on a defaulted loan as opposed to one that remains in compli-
ance?

Mr. Menzies, let us start with you. When the customer defaults,
do you make more profit?

Mr. MENZIES. Pretty simple answer, you don’t make any money
on a defaulted loan, and you lose a relationship. So when you un-
derwrite a loan, you don’t underwrite a loan with the hopes that
i%l will default and you can go collect legal fees and that sort of
thing.

But, Congressman, let’s understand what really caused the crisis.
Do we believe that it was community banks and lenders who live
with the people that they lend to? They go to Rotary with them.
They sit on the hospice board with them. They live with them.

Underwriting products and sticking them into SIVs on Wall
Street that are then rated by rating agencies that don’t know what
they are looking at and selling to investors that don’t understand
what they are buying; do we really believe that the community
banking industry was a player in that game?

Mr. HENSARLING. Mr. Menzies, speaking for myself, the answer
is “no.”

Given the limited time I have, let me skip ahead. I think I have
heard in your testimony—I don’t have it right in front of me—that
not withstanding the chairman’s new bill, that you still had con-
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cerns—I suppose we are no longer in the mandatory plain vanilla,
but maybe possibly highly suggested plain vanilla. I am para-
phrasing what I think I heard in your testimony. Do you still have
concerns that the regulator will essentially steer you to standard-
ized products?

Mr. MENZIES. I don’t think we have done a very good job of ex-
plaining to this committee and to Congress that community banks
are not in the product business. We don’t sell products.

Mr. HENSARLING. So is it fair to say that you—

Mr. MENZIES. We try to create solutions. And if this legislation
takes away our ability to create a solution to satisfy the need of
a consumer, if it is a product-driven approach to dealing with this
problem, we are going to lose the competitive advantage that com-
munity banks have to create solutions for people in need.

. M{;‘ HENSARLING. So is it fair to say that you still retain that
ear?

Mr. MENZIES. Absolutely.

Mr. HENSARLING. I met with some community bankers over the
congressional recess in August. One described to me a very cus-
tomized—you don’t like the term “product,” but I don’t have an-
other term at the tip of my tongue—a very customized product for
a lady who was trying to buy school supplies for her children as
the children returned to school. And they customized a product to-
tally for her, and I don’t remember all the details, somehow tied
to the paycheck, 6-month payout, different provisions, that would
allow her to push the loan back.

My community banker in Kaufman County, Texas, said under
this legislation, I don’t think I could have offered that product. And
so I am describing, I suppose, a relationship-driven credit oppor-
tunity that you would fear might disappear under this legislation.

Mr. MENZIES. We believe we have to maintain the flexibility to
offer solutions and choices to small businesses and to consumers.
We do not believe you can standardize or vanilla-ize, or whatever,
financial products and serve the needs of America’s communities.

Mr. HENSARLING. Thank you, I am out of time.

Ms. BEAN. The gentleman from North Carolina, Mr. Watt, is rec-
ognized.

Mr. WATT. Thank you, Madam Chairwoman.

Let me start by expressing publicly what I have expressed to a
number of your representatives privately, which is just an absolute
sense of exasperation for the positions that you all have taken on
this, which really have been—we are going to oppose this and op-
pose it and oppose it. And we are going to make all kinds of discus-
sions for not doing this. We are going to lay down on the road and
we are really not going to come and sit down and talk about how
to resolve the issues. There are some issues that I think need to
be resolved and I just am just exasperated at the approach the in-
dustry has taken on this.

And here today, you all tell me, Mr. Yingling, that there is no
real case for change here. After all of the experiences that we have
been through that demonstrate the case for change, to hear testi-
mony that says there is no case for change having been made—

Mr. YINGLING. Congressman, I never said that.

Mr. WATT. —it is exasperating to me.
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Mr. YINGLING. I never said that.

Mr. WATT. Go back and listen to what you said.

Mr. YINGLING. No, that is not what I said.

Mr. WATT. I am not going to get into an argument. Let me tell
you I hear you all say that you are concerned about one-size-fits-
all, but there is not but one size to safety and soundness. When we
say protect consumers, there is no size differential that we are
talking about here for community banks.

If the shoe doesn’t fit, then you won’t wear it. Just like in safety
and soundness, if the shoe doesn’t fit a particular bank, if you are
providing services and nothing is going wrong, the notion that be-
hind every tree there is some big boogeyman that is going to make
you do something different is just—I don’t understand that. The
standard that says go out and protect consumers is no more one-
size-fits-all than a standard which says go out and assure safety
and soundness in the industry.

The double standard that you are talking about that would re-
quire this agency to have some kind of oversight panel when there
is nothing that exists with the other regulatory agencies is just be-
yond me. I don’t understand that.

We put—the proposal puts a council there that they consult with.
There is no veto authority that anybody has if the Fed determines
that you are taking some kind of action that is unsafe and un-
sound. Yet you would continue to make this agency a stepchild in
the whole regulatory structure. I think that is exactly what the
public is saying is unacceptable. And I don’t understand what your
position is.

You tell me there are 1,700 pages. Well, let’s write into the au-
thority of this agency the authority to go in and review those 1,700
pages and reduce them.

Part of the reason we have 1,700 pages now is because you have
consumer protection spread out all over every agency in the regu-
latory framework. You say it is acceptable to go out and impose
this agency on non-banks, yet something is wrong with the agency
when we try to do exactly the same thing for bank entities. I don’t
understand this, and I am exasperated by it. And I am dis-
appointed.

Go ahead and say whatever you want to say in response to that,
but I can’t tell you how exasperated I am with the posture you all
have taken on this. With consumers out there in the public de-
manding that we do something to protect them, you all are saying
that we ought to be catering to your industry still. And I think that
is unacceptable.

Ms. BEAN. Time has actually expired.

Mr. YINGLING. May I respond?

Ms. BEAN. A brief response.

Mr. YINGLING. Well, first, Congressman Watt, there is nobody
who has worked harder in this Congress to try to resolve these
kind of issues than you have. So we don’t want you exasperated.

Mr. WATT. Which is exactly why I am exasperated.

Mr. YINGLING. I know it is. If you interpreted what I said as that
changes are not needed, that is not what we are saying. What I am
trying to say is that the focus of such change needs to be on the
two factors that really seem to cause the problem primarily.
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One is a lack of focus within the regulatory agencies on these
issues, which is really what happened.

Two, that the enforcement part of it, the enforcement part of it,
was on the non-bank side, not on the bank side.

What I said which was, I am afraid easily misinterpreted, was
if you look at the actual authority, the actual authority wasn’t the
problem. The Fed had the HOEPA authority; the regulators have
the authority Under Unfair and Deceptive Practices, UDAP, to ad-
dress all these issues, and they haven’t. So it is an issue of focus,
not an issue of powers, in my opinion.

Ms. BEAN. Time has expired.

The gentleman from Minnesota, Mr. Paulsen is recognized.

Mr. PAULSEN. Thank you, Madam Chairwoman.

Mr. Menzies, maybe I can start by asking you a question. During
the debate that we had in the committee here on the Credit Card
Act, there was significant discussion and actually concern on both
sides of the aisle regarding possibly accelerating the implementa-
tion of the deadlines that were put in the bill.

I was working on an amendment with Mr. Moore of Kansas to
make sure there was proper time to implement the legislation as
it went forward.

Now, even though the law is on the books and the Federal Re-
serve Board, just on Monday now, introduced 800 pages of proposed
rules, there is talk of Congress accelerating these dates and dead-
lines even further.

Since we are talking about consumer products today and credit
products, from your perspective what does speeding up these dead-
lines mean to small issuers that have had concerns about the legis-
lation as it has been moved forward?

Mr. MENZIES. Congressman, the simple answer is that it could
cause small issuers just to exit the business and sell portfolios to
the larger issuers, which would create more consolidation in the in-
dustry, which we don’t believe is healthy.

The more detailed answer is that the new legislation is complex
and comprehensive when it comes to dealing with changing the
statements, changing the disclosures, testing the new systems. It
represents a major reconfiguration of the credit card requirements.
And we are hopeful that community banks can make it by July of
next year, which, if I am correct, is the currently scheduled kick-
in date for this new legislation.

If the legislation is moved forward too quickly and community
banks are unable to reconfigure to deal with an advancement of the
legislation, then that part of the business could result in them say-
ing, well, I will just exit the portfolio business and sell it to a larger
aggregator, which we don’t belive is in the interest of the con-
sumer.

Mr. PAULSEN. Well, I thank you for that and that is something
we will have to pay closer attention to on this committee. In par-
ticular, I know the chairman has made some announcement re-
cently that he may move the deadlines up further. But to think of
losing smaller issuers in terms of exiting the business altogether,
I don’t think that is good from a competitive standpoint or more
consolidation as well.
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I remember the regulators who sat at that table were testifying
specifically about the implementation dates that are on the books
already, and so I think we need to be really prudent and cautious
about that.

Mr. Yingling, maybe I can just offer you an opportunity, we kind
of ran out of time on your last series of questions there, but you
referenced focusing on two different factors: the lack of focus that
was currently going on in the regulatory environment as well as
the enforcement side.

Can you expand a little bit about the enforcement side, and right
now with the proposal of CFPA sort of having separation of en-
forcement versus the oversight?

Mr. YINGLING. It seems to me there is a lot of consensus around
the fact that there is not—

Mr. GREEN. Would you pull your microphone a bit closer, Mr.
Yingling?

Mr. YINGLING. It wasn’t on—that there was not an adequate
focus on consumer issues. And if you would look at the history, par-
ticularly the history of what caused this crisis, you can go back to
a point in time and say, if the Fed had implemented HOEPA in an
aggressive fashion, with the powers in HOEPA, from the consumer
side we would not have had the degree of problem we had.

One of the weaknesses that the Fed had to face at that point was
that HOEPA gave them at the Federal level no enforcement over
the non-banks. So with the mortgage brokers, even though HOEPA
technically would have applied to them, the enforcement would
have been left to the State level. And in that case, we know that
the enforcement was inadequate.

So if you look at that history, it seems to me that you draw the
conclusion that the problem is a lack of focus at the Federal level
on consumer issues, and an inability to ensure enforcement at the
State level. In many cases, there is good State enforcement but,
clearly, in the mortgage area there was not.

What I was attempting to say in my testimony—and maybe
didn’t say it very well—was I don’t think the case has been made
that there aren’t enough powers out there. The regulators have all
the laws that you all have enacted, and there are a lot of them,
the 1,700 pages of regulations I talked about. Plus they have a new
aggressive tool that the Fed used in the credit card case, the Unfair
and Deceptive Acts and Practices. You combine those, then I think
that the power is there; and if it is not, you all can enact new laws.

So what I am trying to say is, if you focus on the problems, the
problems are a lack of focus at the Federal level and a weakness
in certain mechanisms for enforcing at the State level.

Ms. BEAN. I will now recognize myself for 5 minutes.

My first question is to Mr. Yingling in follow-up to Congressman
Hensarling’s question about what does one earn more or less rel-
ative to a delinquency versus a foreclosures?

My question is in relation to servicers. I certainly agree with Mr.
Menzies’s contention that community banks aren’t going to earn
more in that situation. But can you please comment on how much
more servicers make servicing a delinquency or servicing delin-
quency versus foreclosure?
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Mr. YINGLING. I don’t know the full answer to that, Madam
Chairwoman. I would have to come back to you. I do think we have
issues, and servicing was designed for servicing. And nobody ever
anticipated—unfortunately, they should have—that servicing would
be doing what it is trying to do today, which is to rework literally
millions of loans. We all know that—

Ms. BEAN. Let me interrupt you and ask you this way: Are you
saying that there aren’t occasions where servicers are making more
when property is foreclosed than if they continue to service them
in delinquency?

Mr. YINGLING. No. I think the servicing process has a lot of in-
centives and nooks and crannies and bottlenecks, because it wasn’t
set up for this.

Ms. BEAN. So you have no knowledge of how that compares to
some of the incentives that were put in place by the Administration
to incentivize loan modifications?

Mr. YINGLING. Not off the top of my head, but we will get you
that.

Ms. BEAN. Let me move to Mr. Pincus.

Are you aware of Federal consumer protection laws that set a na-
tionally uniform standard for nonfinancial-oriented products that
the States cannot exceed?

Mr. Pincus. Yes, Congresswoman. I can think of two off the top
of my head: one, the Consumer Product Safety Commission statute,
which does preclude State action when it acts with respect to some
kind of a safety concern; and two, the National Highway Traffic
Safety Administration, NHTSA, also with respect to auto safety
issues, has a preemption standard.

Ms. BEAN. So having nationally uniform standards is something
that has been done before, and, by not rolling back those same pro-
tections in the financial arena wouldn’t be unprecedented.

Mr. PiNcus. Yes, it would. And just to comment on some state-
ments earlier, I think this bill moves way back from any standard
of preemption in recent times for the national max. It is not close
to what was in effect before 2004. There is much less Federal uni-
formity under this approach.

Ms. BEAN. Thank you. I yield back and I now recognize the gen-
tleman from my neighboring district in Illinois, Congressman Man-
zullo.

Mr. MANzZULLO. Thank you, Madam Chairwoman.

I look at you four, and some people think that the existing regu-
latory agencies are very cozy with you and give you all kinds of
passes, are not concerned about the thousands of hours that you
may spend in audits, and think that organizations like the FDIC
give you a pass on soundness and safety, such as the latest one re-
quiring assessments 2 years in advance and destroying liquidity
within community banks.

I say that facetiously, because, being very close to the community
banks back home, which had not been a problem and did not cause
this meltdown, all of a sudden we see that simply by setting up a
brand new agency, that everything is going to be resolved.

In fact, in the testimony that took place by Mr. Calhoun earlier,
he already said there are enough laws that are on the books and
it is simply a matter of enforcement.
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So my question is, just because a so-called new agency would be
independent, what makes people think that they would be any
more prone to enforcing so-called consumer issues than, for exam-
ple, the Fed, which had the power to outlaw 2/28 and 3/27 mort-
gages and the power to require underwriting standards of having
written confirmation of a person’s income? Why would things
change? Who would these new regulators be?

Mr. Menzies, welcome back. I think this is the third time I have
seen you here. And you have been an excellent witness on behalf
of the Independent Community Bankers Association. Do you under-
stand the tenor of my question?

Mr. MENZIES. I hope so, Congressman.

Mr. MANZULLO. Could you pull the microphone closer?

Mr. MENZIES. As you know, Congressman, I get married on Sat-
ur{lay. I am going to understand the meaning of living by new
rules.

But I would agree that the community banks of this Nation not
only didn’t create the train wreck, but if you had had the oppor-
tunity to sit through my safety and soundness exam 2 months ago
with 7 members of our board of directors and receive the FDIC’s
report on safety and soundness and compliance and CRA and ev-
erything else, you wouldn’t think that they are passing us over, or
cozy, or anything like that.

Mr. MANZULLO. That is precisely—

Mr. MENZIES. They have taken their responsibilities very, very
seriously. And that is one of the reasons that the community banks
are well-capitalized, well-managed, and well-regulated. They are
small enough for the regulators to get their arms around, to deal
with them, and to effect the 1,700 pages of legislation and the safe-
ty and soundness simultaneously.

Mr. MaNzuLLO. Mr. Himpler, would you like to comment on
that?

Mr. HIMPLER. Yes, Mr. Manzullo. I think it is worth noting for
the committee members that apart from mortgage—and all the dis-
cussion has been on mortgage—according to Federal Reserve data,
there is at any given time $2.5 trillion of outstanding consumer
credit, that doesn’t include payday. We are talking personal loans,
student loans, small business loans, vehicle loans. Over half is gen-
erator-originated by nondepository lenders that put their own
money at risk and are not a risk to the system.

I think what concerns us is exactly how broad this is and the sin-
gle focus. We all recognize on both panels a need for consumer pro-
tection. But if you went to the Department of Transportation and
created this agency and said, we want you to protect drivers with
a single focus, if I were that agent and I had no other responsi-
bility, I would reduce the speed limit from coast to coast to 25
miles an hour. That is what we are afraid of.

Mr. MaNzULLO. I agree with that. I guess the issue is the powers
have already been out there to stop the subprime meltdown. But
it is interesting that some of the people who complain now that
those powers were not used, were the first in line to say, we have
to have housing for everybody. Housing became a right, and then
an entitlement, and then the meltdown started on it.

Thank you.
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Mr. GREEN. [presiding] Mr. Driehaus of Ohio is recognized for 5
minutes.

Mr. DRIEHAUS. Thank you very much, Mr. Chairman. And thank
you, gentlemen, for testifying today for the umpteenth time for
some of you.

I spent the better part of the last 8 years in the State legislature
in Ohio. And I fully agree with you that the community banks and
the small independent financial institutions were not part of the
problem. But I think you would concede that you have not been
part of the solution either.

For years, we tried to pass predatory lending legislation in the
State of Ohio, and were stopped. We were stopped in large part be-
cause so many financial institutions said, look, we are already the
most regulated industry in the country, the last thing we need is
more regulations. And the legislature too often bought into that.

It wasn’t until Governor Strickland was elected in 2006 that we
finally created a foreclosure task force in the State of Ohio, and fi-
nally started actually doing something. And even then, I served on
the task force, the bankers were very reluctant to work on legisla-
tion that would have gotten at some of the predatory lending
issues.

Now, I grant you that the vast majority of the legislation should
have been Federal in nature because the State-chartered institu-
tions were few, and they weren’t causing the problem. But I just
have a problem with this revision as history.

I agree, and I have been fighting for the community banks and
this legislation. I was on the phone with the FDIC yesterday, talk-
ing about assessments and trying to protect community banks. But
my problem is that in the last 8 years, we saw this thing run away;
we saw predatory lending legislation introduced in this body in
2001 and every year since, and we did nothing about it.

We saw the problem, but people were making money off the sys-
tem when real estate was increasing. And until the bubble burst,
that is when everybody said, okay, we need to do something about
it.

Well, we were paying the price in foreclosures in Cincinnati back
in 2001 and in 2002 and 2003. I now live in a neighborhood that
has hundreds of homes that have been foreclosed on because we
failed to act back then, and the banks were part of that inertia.

What I am trying to get at is I want to come up with a solution
that works. I believe very strongly in consumer protection. I also
believe you don’t need another regulatory burden. Is there a way
that we structure this that we are achieving the consumer protec-
tion—and maybe it is not by giving the CFPA examination author-
ity, maybe it is by allowing them to create rules and regulations,
and they then have enforcement authority but they don’t have ex-
amination authority, because you don’t need another examiner.

I want to make this thing work because the consumers are de-
manding it, and the consumers deserve it. We in our neighborhoods
are paying the price for it. It is not those folks who were foreclosed
on, it is not the big banks that have the mortgage-backed securi-
ties, it is the neighborhoods who are paying the price. And we con-
tinue to pay the price.
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So I want you to help me make this work. And I think many of
us are willing to work with you in trying to reduce the regulatory
burden, but help us understand how we make that happen.

Mr. Yingling?

Mr. YINGLING. Congressman, I just want to say I agree with you
completely. I think that our industry—I will speak on behalf of the
ABA—made a big mistake. We didn’t look at this hard enough, we
didn’t look at it more globally. We looked at it previously on what
does it mean for our regulatory burden on banks.

And not to justify but to explain it, it is because we have such
a heavy burden that we get paranoid about it, sometimes for good
reason, but we should have been more aggressive in looking at this
bad lending and looking at the trends and seeing what was hap-
pening in communities. And we should have worked with you at
the State level; we should have worked with the Fed earlier on to
say, look, something is wrong here and it is going to blow us up.

One of the lessons for the future is we can’t just look at what
is going on in our narrow interest, but we have to look at what is
going on in the economy and in neighborhoods like yours. So your
criticism is justified.

Going forward, we need to sit down and figure out how to make
this work so we do have more focus on consumer protection, so we
don’t have the bubbles and bad actors that eventually gobble up all
of us. And you have our pledge we are going to work with you to
help solve this. We do have concerns about how it is done, but we
need to make sure we have protections in place.

Mr. DRIEHAUS. And because I am running out of time, although
I don’t see any other folks here, so maybe the chairman will allow
me a little more, do we get part of the way there by taking away
examination authority of the CFPA, by allowing it to be a rule-
making body with enforcement power but not examination author-
ity, do we get part of the way there?

Mr. MENZIES. Coordination is important on anything that can be
done to produce greater coordination between the regulatory agen-
cies and the CFPA will produce a positive benefit.

But, Congressman, community banks and our customers were
equally injured by predatory lending. And in our State, we have
been aggressive about that, because predatory lending benefits no
one.

Mr. GREEN. Mr. Lee of New York is recognized for 5 minutes.

Mr. LEE. Thank you. I was pleased to hear my friend from Ohio
talk about the idea of what we can do to promote less bureaucracy
and greater efficiency.

If we are ever going to emerge from this economic downturn, it
has to be through job creation in the private sector. Your industry
has been one of those bright spots, especially community banks
who have been good stewards, well-capitalized, and without them
during this downturn, the situation could have been much worse.

I am astonished because you look at Congress and it seems that
Congress has a way of adding restrictions, regulatory burdens,
more bureaucracy, frankly, in some cases to industries that have
done well. My concern here is how we impact, again, the commu-
nity banks in getting through this. I look at what the CFPA rep-
resents, and especially with the issue on preemption.



61

I guess maybe I can start with, Mr. Yingling, your concern. What
are the potential consequences, unintended or not, if this issue of
no longer having Federal preemption takes place?

Mr. YINGLING. First, very briefly, there was some discussion in
the last panel as though preemption were created 4 or 5 years ago.
I have behind my desk, and have had for 30 years in my office, a
copy, with Abraham Lincoln’s signature, of the National Bank Act.
The preemption goes back to that law signed by Abraham Lincoln.

And we have always had preemption in the consumer area. What
happened 5 years ago is all of a sudden there were cases all over
the country. We had the City of Santa Monica, the City of San
Francisco, passing ordinances that they basically—and the courts
said it was the case—violated the National Bank Act. So the Comp-
troller came in with a rule that was designed to clarify to every-
body, here is what is going on and, you, the City of Santa Monica,
will violate this rule and you are going to lose in court. And that
is in effect what happened.

We have always had preemption. It became much more conten-
tious in the last 10 years as States tried to do things and as attor-
neys general tried to do things.

There has to be a happy medium somewhere. I don’t know why
we have to go to court all the time to settle this. There has to be
some way to receive the input from the States, to let them deal
with really egregious issues, while not having 50, and then add the
locals, different rules.

The visual I use is we all want to have a very simple credit card
disclosure. Everybody talks about having one page. You are not
going to have one page, because you are going to have one page,
plus 40 or 50 or 60 disclaimers on it. I saw one the other day that
said if you were married in one State it is this; if you are not mar-
;"_ied, it is that. So it is very hard to function; it would be very inef-
icient.

And one key point: chilling new products. It is one thing to say
I am going to offer and design a new product and figure out what
law applies to it. It is another thing if you have to go through an
analysis of 50 laws, 10 of which could change while you are doing
the analysis.

Mr. LEE. Is it fair to say if we don’t get our arms around this,
it will stifle the ability for these businesses to grow and add em-
ployment?

Mr. YINGLING. Right. And more than that, it is going to stifle the
ability of consumers and small businesses to get credit products or
other financial products.

Mr. LEE. Thank you. With that I yield back.

Mr. GREEN. Thank you. I thank all of the witness for appearing
and especially thank one witness, Mr. Menzies, for appearing. This
is 2 days before your wedding. I imagine there may be one or two
things you could be doing elsewhere. So thank you for taking the
time to come in. I also trust this will not be your last appearance
with us, we will see you in the future.

Mr. Yingling, I do take seriously your comments. You indicated
a lack of focus was a part of the problem. Explain to me how we
can—how you would have us cause the proper amount of focus to
be generated such that these things that escaped us previously
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would not escape us going forward. How would you handle the
focus question?

Mr. YINGLING. I am not sure I have the total answer. I think the
hearing today brought out a lot of options that we can look at. I
think part of it is making it more explicit in the statute that you
should do this. I think part of it may be the structure of whatever
we end up doing here, whether it be within something that looks
like the existing framework or something new that builds in an ex-
plicit focus. Part of it could be in staff requirements. Frankly, a lot
of it is in who is appointed.

If you think through who was sitting on the Federal Reserve
Board at this critical time or who has been in some of these seats,
perhaps there could have been somebody on the Federal Reserve
Board with more of a focus on it.

But I don’t think you can rely totally on people, that is a major
part, but I think we have to in some way institutionalize in what-
ever we end up doing here, something that says there will be focus.

One way to do it also that we have suggested is you have the
regular Humphrey-Hawkins type hearings before this committee,
that you have regular hearings on the consumer issues.

The other thing is, this doesn’t get down into the trees, but as
you consider the creation of a systemic regulator, the systemic reg-
ulator should also have built in a consumer focus, because systemic
problems are not just a huge institution, they are not just credit
default swaps. The mortgage crisis was a systemic problem.

Mr. GREEN. Continuing, so as not to confuse those looking in per-
haps for the first time, do you all agree that there is a necessity
for some sort of consumer protection—and without going farther
and saying “agency,” just consumer protection? If there is someone
who differs and you are of the opinion that we don’t need some sort
of consumer protection, will you kindly extend a hand in the air?

Mr. HIMPLER. I would nuance it this way, Congressman. Yes,
there is a need but it is AFSA’s position that finance companies
that are State-licensed and regulated face that consumer protection
in a vigorous fashion at the State level.

Mr. GREEN. Anyone else?

In moving toward consumer protection, Mr. John, who was with
us earlier, mentioned a council. Have you had an opportunity to re-
view his concept of a council? I am just curious as to whether you
support his council.

Mr. Menzies, have you reviewed it?

Mr. MENzIES. No. It is logical that more minds collectively
produce a better analysis of the situation, like our board of gov-
ernors or our board of directors, but we haven’t studied his pro-
posal.

Mr. GREEN. I see. Anyone? Mr. Himpler, you studied it?

Mr. HIMPLER. I think Mr. Menzies testified to the importance of
coordination. And AFSA finds Mr. Minnick’s proposal very intrigu-
ing, and we are looking to explore it further with him because we
think there is a very important role in terms of collaboration be-
tween the Feds and the States.

Mr. GREEN. Mr. Yingling?

Mr. YINGLING. Well, I have not studied it in detail. The one ad-
vantage of that over, say, the Administration’s proposal is that one
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of our big concerns has been this potential clash, and we are con-
fident it would take place, between safety and soundness and con-
sumer.

To the degree that you can have the people who are in charge
of both writing the rules, it would be very helpful. I would have one
concern that if you have a group that is a council, of course, it can
get very bureaucratic and very slow. I don’t think that is what you
want, Congressman. You want something that is designed—and
maybe you can do it through this council in some way—but some-
thing that is designed that when they need to adopt a HOEPA reg-
ulation, it doesn’t take 2 years to do it. Anything like that would
have to be designed in a way that is efficient.

Mr. GREEN. I appreciate your indicating that I might not favor
certain aspects of it. I also concern myself with the notion that ulti-
mately if the council doesn’t act, that it is brought back to Con-
gress, and then you have 435 Members of the House and 100 Mem-
bers of the Senate who will have to come to some accord before the
action that the council has recommended will be acted upon. That,
to me, puts us right back where we are.

Mr. YINGLING. I was anticipating you might have that concern.

Mr. GREEN. Well, let me thank all of you for coming. I do it on
behalf of the Chair, who had to step away.

At this time, we would like to enter a statement from the Mort-
gage Bankers Association for the record. And without objection, it
is so ordered.

Also at this time, we are going to bring the hearing to closure.
And in so doing, the Chair notes that members may have addi-
tional questions for this panel which they wish to submit in writ-
ing. Without objection, the hearing record will remain open for 30
days for members to submit written questions to these witnesses,
and the witnesses on the other panel as well, and to place their re-
sponses in the record.

The hearing is now adjourned.

[Whereupon, at 1:40 p.m., the hearing was adjourned.]
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Good morning. My name is Janis Bowdler. I am the Deputy Director of the Wealth-Building
Policy Project at the National Council of La Raza (NCLR). NCLR is the largest national
Hispanic civil rights and advocacy organization in the United States, dedicated to improving
opportunities for Hispanic Americans. I oversee our research, policy analysis, and advocacy on
issues critical to building financial security in Latino communities, such as homeownership,
consumer credit, auto lending, and financial counseling. During my time at NCLR, I have
produced a number of publications on housing issues important to the Latino community,
including American Dream to American Reality: Creating a Fair Housing System that Works
Jfor Latinos and Jeopardizing Hispanic Homeownership: Predatory Practices in the
Homebuying Market. In addition, I have served as an expert witness before this committee, the
U.S. Senate Committee on Banking, Housing, and Urban Affairs, and the Board of Governors of
the Federal Reserve. I would like to thank Chairman Frank and Ranking Member Bachus for
inviting us to share our views on the creation of the Consumer Financial Protection Agency
(CFPA).

For more than two decades, NCLR has actively engaged in relevant public policy issues such as
preserving and strengthening the Community Reinvestment Act (CRA) and the Home
Ownership and Equity Protection Act (HOEPA), supporting strong fair housing and fair lending
laws, increasing access to financial services for low-income people, and promoting
homeownership in the Latino community. For the last ten years, NCLR has been helping Latino
families become homeowners by supporting local housing counseling agencies. The NCLR
Homeownership Network (NHN), a network of 52 community-based counseling providers,
works with more than 38,000 families annually and has produced more than 25,000 first-time
homebuyers in its first decade. More recently, our focus has shifted to helping families keep
their homes. NHN members have counseled more than 7,000 homeowners facing foreclosure.
Our subsidiary, the Raza Development Fund (RDF), is the nation’s largest Hispanic Community
Development Financial Institution (CDFI). Since 1999, RDF has provided $400 million in
financing to local development projects throughout the country. These relationships have
increased NCLR’s institutional knowledge of how Latinos interact with the mortgage market,
their credit and capital needs, and the impact of government regulation of financial services
markets.

The economic consequences from the recession and historically high foreclosure rates are
broadly and deeply felt by middle-class families nationwide, and communities of color have been
hit particularly hard. Congress has a responsibility to plug the holes in a broken financial system
that allowed millions of families to watch their savings and wealth evaporate and their debt
skyrocket.

In my testimony today, I will discuss the structural flaws in the credit market that led to millions
of families being shuffled into ill-fitting credit products. Then I will offer NCLR’s feedback on
the proposed CFPA, followed by recommendations.

A Broken System

Most Americans share a fundamental goal of achieving economic sustainability and wealth that
they can pass to their children. To do so, they rely on financial products such as mortgages, car
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loans, credit cards, insurance, and retirement accounts to facilitate their upward mobility.
Unfortunately, structural flaws in our financial market have resulted in unequal access to those
products key to economic success and the proliferation of deceptive practices. As a result,
Hispanic families routinely pay more for credit, often accompanied by risky terms. Not
surprisingly, they also bear a disproportionate share of the consequences, as demonstrated by
declining income, wealth, and homeownership levels.

Despite having the necessary authority and mandates, federal regulators failed to reign in the
worst practices or advance policies that could have set families up for financial success. In fact,
rollbacks on regulations and oversight paved the way for many troubling practices. Borrowers
that were otherwise qualified for credit but considered hard-to-serve were often shut out of the
market and forced to rely on inferior products. Issuers of subprime mortgage and credit
frequently targeted minority communities as fertile ground for expansion, often as a replacement
of prime products rather than a complement. Much of this lending was conducted by under-
regulated finance companies. In the years before the burst of the housing bubble, true market
oversight was nearly impossible and gaming the system became widespread.

Under such a regime, Latino borrowers and neighborhoods fared poorly. The lack of strong
oversight, inability to identify disparate impact trends, and general inactivity to prevent deceptive
practices have manifested real consequences for struggling families. Specifically, deficient
oversight failed Latinos, other communities of color, and those of modest means in the following
ways:

e Access to prime products was restricted, even when borrowers had good credit and
high incomes. This most often occurred because short-term profits were prioritized over
long-term gains. For instance, many Hispanic borrowers have unique profiles that
creditors often consider “hard-to-serve.” Despite the fact that sound underwriting
models and products exist that can service consumers with these characteristics, there
was little incentive to sell them in the marketplace. Such models earned issuers little
profit, while subprime models had streamlined underwriting processes and were easy to
line with high fees and inflated interest rates. The profitability of the models was also set
in part by the price that Wall Street was willing to pay for risk. As their appetite for risk
grew, expensive and risky subprime credit became readily available while affordable and
low-risk prime credit was restricted. In this way, expensive and risky products drove out
those that were most favorable to borrowers. As a result, Latino families have paid more
for credit in most market segments. They are 30% more likely to receive high-cost
mortgages, nearly twice as likely as White families to have credit card interest rates over
20%, and more likely to be charged costly markups on their auto loans.

« Disparate impact trends and practices were not properly identified, investigated, or
acted upon. Despite clear evidence that minority borrowers were paying more for credit
and being steered into subprime credit when they qualified for prime, the trends went
unnoticed by federal regulators. Federal analysts claimed that not enough data was
available to take enforcement action against specific lenders. However, the Federal

! See Janis Bowdler, Jeapardizing Hispanic Homeownership: Predatory Practices in the Homebuying Market, Issue
Brief no. 15 (Washington, DC: National Council of La Raza, 2005).
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Reserve and other agencies did not exercise their authority to further investigate clear and
obvious signs of trouble. For example, a recent study shows that even after controlling
for percent minority, low credit scores, poverty, and median home value, the proportion
of subprime loans originated at the metropolitan level correlates with racial segregation.”
In fact, a study conducted by the Department of Housing and Urban Development (HUD)
in 2000 found that high-income Blacks living in predominately Black neighborhoods
were three times more likely to receive a subprime purchase loan than low-income White
borrowers.” Simple investigations would have tumed up enough information to justify
new lending rules and guidance, and possibly enforcement action. In fact, in one private
meeting with a major mortgage lender, NCLR discovered that the company’s wholesale
portfolio consisted almost entirely of Black clients and only offered high-cost loans. The
company was clearly targeting minority communities with its subprime affiliate while
catering to affluent White households with its retail operation. A similar practice has also
been revealed by whistleblowers in Baltimore v. Wells Fargo, who claim that deliberate
strategies were employed whereby agents would target communities of color to market
subprime mortgages.* Other research has shown that payday lenders, “buy here pay
here” auto dealers, and other fringe financial providers tend to cluster in minority and
low-income communities.’

e Shopping for credit was nearly impossible. Many experts pointed to the growing
complexity of credit products and many reports demonstrated that consumers lacked the
information necessary to make sound decisions. Credit card, auto, and mortgage offers
are not transparent, and borrowers are often unaware of the hidden costs in their loans.
Few shopping tools exist that can help borrowers create true apples-to-apples cost
comparisons. As a result, many borrowers forego shopping all together. According to
one survey, only 7% of Hispanic consumers who carry a credit card balance report
“substantial” shopping for credit, compared to 12% for similar White consumers;
approximately 25% of Hispanic card users that had been denied a loan did not reapply for
fear of rejection.’ In the case of mortgage and auto loans, mortgage brokers and auto
dealers serve as an intermediary between the borrower and the lender. While many
borrowers believe these agents are shopping for the best deal on their behalf, they are
under no legal or ethical responsibility to do so. While most consumers do not
proactively shop for credit, credit issuers shop aggressively for borrowers. Roughly 5.2
billion credit card solicitations were sent to U.S. households in 2004.7 Through the

2 Gregory D. Squires, Derek S. Hyra, and Robert N. Renner, “Segregation and the Subprime Lending Crisis” (paper
presented at the 2009 Federal Reserve System Community Affairs Research Conference, Washington, DC, April 16,
2009).

*U.S. Department of Housing and Urban Development, Unegual Burden: Income and Racial Disparities in
Subprime Lending in America. Washington, DC, 2000.

4 Michael Powell, “Bank Accused of Pushing Mortgage Deals on Blacks,” New York Times, June 6, 2009,
hitp://www.nytimes.com/2009/06/07/us/07balttmore. html?_r=2&pagewanted=1& sq=wells%20fargo& st=cse&scp=
2 (accessed September 29, 2009).

* See Wei Li et al., Predatory Profiling: The Role of Race and Ethnicity in the Location of Payday Lenders in
California (Washington, DC: Center for Responsible Lending, 2009).

® Unpublished data from the 2004 Survey of Consumer Finances tabulated by the Federal Reserve on behalf of
NCLR.

" Government Accountability Office, Credit Cards: Increased Complexity in Rates and Fees Heightens Need for
More Effective Disclosures to Consumers. Washington, DC, 2006,
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collection of consumer financial information, issuers essentially prescreen and select their
customers. Meanwhile, federal regulators sat on major reforms for years that could have
improved shopping, such as a revised Good Faith Estimate and other documents made
available under the Real Estate and Settlement Procedures Act (RESPA) and reforms
defining unfair and deceptive marketing practices.

While some would be happy to allow market forces to continue unchecked, this regulatory
philosophy has had serious consequences for families and local and national economies. For
example, credit card companies made over $17 billion in penalty fees in 2006® and banks will
make $38.5 billion in customer overdraft fees in 2009, money that could otherwise be used for
household expenses or savings. Subprime foreclosures are estimated to cost states and local
governments $917 million in lost property tax revenue,'® while payday lenders drain nearly $5
billion per year from the earnings of working people.U After reaching an all-time high, the
homeownership rate for native-born Latinos has declined by nearly three percentage points in
just three years.'> As wealth and savings have eroded, families are left with no safety net for
emergencies and an uncertain financial future.

Establishing Commonsense Oversight

As members of this committee seck to revamp our financial regulatory system to prevent further
crisis, they must fill the gaps in oversight and accountability that left Hispanic borrowers
vulnerable to steering and other unfair practices. Specifically, lawmakers must ensure that
borrowers have the opportunity to be matched to credit products that truly reflect their risk of
nonpayment in the most affordable terms possible. This includes improving competition and
transparent shopping opportunities, promoting a viable and nonpredatory subprime market,
advancing new consumer decision-making tools, and increasing product innovation to serve a
wide range of credit needs. Furthermore, any reform must also establish strong market
accountability. Credit markets and practices are dynamic, as are the tricks bad actors use to lure
borrowers into products laced with risky and expensive features. While some argue that it is the
borrower’s responsibility to be on the lookout for deception, it is unreasonable to expect
individual families to be able to regulate the market and, in effect, detect what the Federal
Reserve did not. Lessons from the market implosion suggest that simply having good products
available does not guarantee that they will reach the intended population. Bad practices often
kept best practices and products at bay. The ideal regulatory structure would be able to identify
and eliminate deceptive practices and enforce strong consumer protection laws.

1.8, PRIG Education Fund, “A Consumer’s Guide to Credit Cards” (Boston, MA: U.S. PIRG Education Fund)
http://www.uspirg.org/html/Credit_Card_Booklet.pdf (accessed September 2009).

° Reuters, “U.S. banks to make $38 billion from overdraft fees: report,” August 10, 2009,
http://www.reuters.comvarticle/newsOne/idUSTRES790YM20050810 (accessed September 2009).

1 Majority Staff of the Joint Economic Committee, The Subprime Lending Crisis: The Economic Impact on Wealth,
Property Values and Tax Revenues, and How We Got Here. Washington, DC, 2007,
http://jec.senate.gov/archive/Documents/Reports/10.25.070ctoberSubprimeReport.pdf (accessed September 2009)
! Center for Responsible Lending, “A 36% APR cap on high-cost loans promotes financial recovery” (Durham,
NC: Center for Responsible Lending, 2009), http://www responsiblelending.org/payday-lending/policy-
legistation/congress/payday-and-the-economy.pdf {accessed September 2009).

12 Rakesh Kochhar, Through Boom and Bust: Mimorities, Immigrants and Homeownership (Washington DC: Pew
Hispanic Center, 2009).



71

The Consumer Financial Protection Agency (CFPA), proposed by the Obama administration and
members of this committee, is the dominant policy proposal currently under consideration to
address these issues. NCLR supports the creation of a new agency dedicated to consumer
protection, product innovation, and equal access to financial markets. While some are pointing
to recent actions by federal regulators as evidence that the necessary regulatory capacity exists,
conflicts of interest prevent federal agencies from focusing expressly on the needs of consumers,
especially those of color. Federal regulators missed key trends impacting Latinos and all
consumers, acting only when it was too late to stop an implosion of the credit market. That said,
the CFPA must be established with the authority, jurisdiction, and funding necessary to carry out
to accomplish its mission. As laid out in the discussion draft of the “Consumer Financial
Protection Act of 2009,”" the agency stands to improve market oversight in critical ways. Other
aspects, however, still require strengthening.

As this committee moves forward with its deliberations, we urge you to retain the following
aspects of the discussion draft:

e Elevation of fair lending laws. As described above, many Latino consumers were
steered into subprime loans, even when they had high incomes and good credit. Had
federal regulators better enforced fair lending laws, many such tactics would have been
eliminated. The discussion draft authorizes CFPA to assume responsibility for
overseeing the financial industry’s compliance with fair lending laws currently under the
jurisdiction of the federal regulators. It also explicitly incorporates civil rights into the
agency’s mission, as well as its structure, by establishing an Office of Fair Lending and
Equal Opportunity. These additions elevate the enforcement of fair lending as a major
priority within the agency. We urge lawmakers to go one step further in tasking CFPA
with identifying trends and practices that have disparate impact on minority and
underserved populations, and taking the steps necessary to curb such behavior.

e Strong supervision and consumer protection rule-writing ability. In the most recent
draft, CFPA has been granted robust rule-writing authority that will allow it to
consolidate enforcement of consumer protection laws and better protect financial services
consumers. It also provides the agency with an independent Executive Director, which
will allow the agency to stay objective in its assessments of the market. Moreover, rules
issued by CFPA will not preempt stronger laws elsewhere, ensuring that no borrowers
fose protection as a result of CFPA action. These provisions should not be weakened.

In addition to these provisions, NCLR has also been working closely with members of the
committee to lay the groundwork for greater access to financial advice. Timely advice and
information is critical to improving the way consumers make decisions, promoting wealth-
building and preventing cycles of debt. It is not enough for CFPA to develop passive and
generic materials. Instead, they must actively promote the delivery of financial counseling from
trained professionals to families that need it most.

'* Available at http://www.house.gov/apps/list/press/financialsves_dem/discussion_draft_of cfpa_bill_092509.pdf
(accessed September 28, 2009).
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CFPA could be a strong vehicle for improving the way financial markets serve their Latino
clients. However, more could be done to ensure that this new agency can fully accomplish its
goals. NCLR strongly encourages Congress to strengthen or reinstate key provisions to
guarantee that Hispanic consumers are well-served. Specifically:

Improve access to simple, prime credit products. Ensuring that one can obtain the
most favorable credit product and terms for which one qualifies should be a principal
goal of federal efforts to reform financial oversight. Provisions that would have required
financial institutions and entities to offer basic, straightforward car and home loans or
credit cards have been removed. This leaves a gaping hole in protections for households
that struggle to connect to the most favorable products for which they qualify. CFPA
must be able to promote and advance simple, standard products in the marketplace. This
includes fostering innovation in product development to meet the needs of underserved
communities. Borrowers should be qualified against that product first and opt for other
products as necessary based on niche needs or qualifications.

Eliminate loopholes for those that broker financing and credit bureaus. Cut off or
underserved by many retail outlets, borrowers of color or those with modest incomes
often rely on finance brokers to help them find a loan. Financing offered by auto
dealerships, mortgage brokers, or real estate agents are major sources of credit that
demand greater attention and oversight. Many of the worst abuses in the auto and home
loan markets were at the hands of brokers and dealers. As those closest to the
transaction, dealers, brokers, and agents have an extraordinary responsibility and
opportunity to ensure that credit deals are fair and fitting to the borrower’s circumstances.
Moreover, an exemption was also made for credit bureaus. While not direct lenders, the
practices of credit bureaus directly impact the quantity and quality of credit that flows to
consumers. For example, credit bureaus set rules around the manner in which credit
scores are calculated. Also, by making their data available to certain vendors, creditors
are able to shop for consumers, limiting the information and offers made available to all.
Real estate agents, brokers, auto dealers, and credit bureaus should not escape greater
accountability. Committee members should ensure that they are within the jurisdiction of
CFPA.

Reinstate community-level assessment in CFPA. CFPA must be able to assess product
offerings at a community and regional level. Without such an assessment, favorable
credit products may be developed but will remain unavailable in entire neighborhoods.
Subprime lenders, creditors, and fringe financial providers often target entire
neighborhoods based on the demographics of the area. Their efforts are often successful
because those offering more favorable products are physically absent or do not cater to
the needs of local residents. With CRA removed from the jurisdiction of CFPA, there is
no mechanism for promoting access to credit and eliminating abuses at the community
level. To be successful, CFPA must be able to assess the delivery of products at the
community level, as well as the products and industries themselves. Including CRA in
the CFPA will give the agency the authority necessary to make such an assessment.

Conclusion
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Poor oversight and market inefficiencies have diverted untold sums of hard-carmed income and
savings away from households. Rather than waste money, a sound financial market should
provide opportunities to achieve financial security. NCLR supports the committee’s efforts to
improve market oversight and accountability with this shared goal in mind. As one of the
hardest-hit communities by the current recession, Latinos stand to benefit from an improved
market where credit is more equitably distributed. We support the concept of a strong,
independent CFPA that can serve as a consumer watchdog and level the playing field for those of
modest means. We also look forward to working with the committee and other policymakers on
further reforms of the financial oversight system and credit markets.
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Testimony of SEIU Secretary-Treasurer Anna Burger
“Perspectives on the Consumer Financial Protection Agency”
House Financial Services Committee
September 30, 2009

On behalf of the 2.1 million members of the Service Employees
international Union (SE1U), and as a coalition member of
Americans for Financial Reform, | want to thank Chairman Frank,
Ranking Member Bachus and the Committee members for their
continued work to reform our broken financial system.

It's been a year since the financial world collapsed, showing us that
the actions of a few greedy players on Wall Street can take down
the entire global economy. As we continue to dig our way out of
this crisis, we have an historic opportunity—and a responsibifity—to
reform the causes of our continued financial instability and protect
consumers from harmful and often predatory practices employed by
banks to rake in billions and drive consumers into debt.

The nurses, child care providers, janitors, and other members of
SEIU continue to experience the devastating effects of our financial
crisis firsthand. Our members and their families are losing their
jobs, their homes, their healthcare coverage, and their retirement
savings. As states and local governments face record budget
crises, public employees are losing their jobs and communities are
losing vital public services. And we see companies forced to shut
their doors as banks refuse to expand lending and call in lines of
credit. At the same time banks and credit card companies continue
to raise fees and interest rates and refuse to modify mortgages and
other loans.

We know the cause of our current economic crisis. Wall Street, big
banks and corporate CEOs created exotic financial deals, took on
too much risk and debt in search of outrageous bonuses, fees and
unsustainable returns. The deals collapsed and taxpayers stepped
in to bail them out. According to a recent report released by SEIU,
once ali crisis-related programs are factored in, taxpayers could be
on the hook for up to $17.8 trillion.

The proliferation of inappropriate and unsustainable lending
practices that sent our economy into a tailspin could have and
should have been prevented. The regulators’ failure to act, despite
abundant evidence of the need, highlights the inadequacies of our
current regulatory system, in which none of the many financial

® regulators regard consumer protection as a priority.
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We strongly support the creation of a single Consumer Financial Protection
Agency to consolidate authority in one place with the sole mission of watching
out for consumers across all financial services.

I want to thank Chairman Frank for his work to strengthen proposed Consumer
Financial Protection Agency language—particularly the strong whistleblower
protections. We believe to be successful, CFPA legislation must include: a scope
that includes all consumer financial products and services; sole rulemaking and
primary enforcement authority; independent examination authority; federal rules
that function as a floor, not a ceiling; the Community Reinvestment Act; funding
that is stable, and does not undermine the agency’s independence from industry;
and strong whistleblower and compensation protections.

We believe independence, consolidated authority and adequate power to stop
unfair, deceptive and abusive practices are key features to enable the CFPA to
serve as the building block of comprehensive financial reform.

Over the past year, we've also heard directly from several frontline financial
services employees about their working conditions and industry practices. We
know from our conversations that existing industry practices incentivize frontline
financial workers to push unneeded and often harmful financial products on
consumers. We need to ban the use of commissions and quotas that incentivize
rank-and-file personnel to act against the interests of consumers in order to make
ends meet, or simply to keep their job. The CFPA is the agency that can create
this industry change.

Imagine if these workers were able o speak out about practices they thought
were deceptive and hurting consumers? The mortgage broker forced to meet a
certain quota of subprime mortgages. The credit card call center worker forced to
encourage Americans to take on debt they cannot afford and then threaten and
harass customers when they can no longer make their payments. The personal
banker forced to open up accounts for people without their knowledge.

Including protections and a voice for bank workers will help rebuild our economy
today and ensure our financial system remains stable in the future.

Thank you for the opportunity to speak this morning. The American people are
counting on this Committee to hold financial firms accountable and put in place
regulations that prevent future crises.
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Testimony of Michael Calhoun, Center for Responsible Lending
Before the U.S. House of Representatives Committee on Financial Services
“Perspectives on the Consumer Financial Protection Agency”

September 30, 2009

Good morning Chairman Frank, Ranking Member Bachus, and members of the Committee.
Thank you for inviting me to testify on H.R. 3126, a bill to establish a Consumer Financial
Protection Agency to keep the market for financial products and services free of unfaimess,
deception and abuse.

I. Introduction.

1 testify today on behalf of the Center for Responsible Lending (CRL), a non-profit, non-partisan
research and policy organization, and Self-Help, a non-profit credit union and lender that would
be subject to the supervision and enforcement of the proposed Consumer Financial Protection
Agency (CFPA). Itis unusual for a financial institution to welcome change that strengthens
lending oversight, but in this case we believe that the current regulatory structure has worked so
poorly, and the need to prevent another crisis in the future is so vital, that we unequivocally
support the creation of a strong and independent consumer protection agency that preserves the
ability of the states to protect their residents—one that would streamline the current system and
eliminate the conflicts of interests that played a key role in the economic crisis we are grappling
with today.

1 serve as President of CRL, which is dedicated to protecting homeownership and family wealth
by working to climinate abusive financial practices. CRL 1s an affiliate of Self-Help, a non-profit
community development financial institution that consists of a credit union and a non-profit loan
fund. For close to thirty years, Self-Help has focused on creating ownership opportunities for
low-wealth families, primarily through financing home loans to low-income and minority families
who otherwise might not have been able to get affordable home loans. In total, Self-Help has
provided over $5.6 billion of financing to 62,000 low-wealth families, small businesses and
nonprofit organizations in North Carolina and across America. Self-Help’s lending record
includes an extensive secondary market program, in which we partner with for-profit lenders to
encourage and enable sustainable loans to borrowers with blemished credit.

The financial oversight system we have today is fundamentally broken, hobbled by conflicts of
interest and strong incentives to ignore lending abuses. Nowhere is this more starkly evident than
in the area of consumer protection. Thirty-five years ago, Congress vested all the federal banking
regulators with the responsibility to prevent unfair and deceptive acts and practices by the banks,
thrifts and credit unions they regulate. Yet in recent years none of these agencies has pursued this
mandate diligently, and, in fact, often denied their authority to do so or refused to take
enforcement actions.

To the extent that Americans have received decent, up-to-date protections from unfair and
deceptive products, those protections have come primarily from the states. For example, many of
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our states were years ahead of federal regulators in recognizing and taking action to curb abusive
mortgage lending. Yet some of the very same institutions that helped cause this crisis, and their
regulators that stood by passively, are fighting hard to kecp the locus of their power here in
Washington.

We strongly support a robust and independent Consumer Financial Protection Agency, but we
would actively oppose such an agency if the price of enacting it would be to overturn existing
state consumer protection laws or to restrict the ability of the states to respond to new
“innovations” in the marketplace that harm their residents. The most robust system for consumers
and for our economy as a whole would be a strong federal agency that establishes minimum
standards, allowing states to take stronger action when necessary. We urge Congress to stand up
for the states they represent, and to refrain from any action that would undermine our states’
ability to protect their residents and their local economies.

In considering all aspects of this proposal, the stakes are high. Unfair and deceptive credit card,
overdraft and mortgage products have been allowed to proliferate, injuring millions of individuals
and families across the country. The result was that Americans have had less choice in financial
products, and every year families lose billions of dollars in unnecessary overcharges and fees.

It is no mystery why lenders would aggressively market high-cost credit cards, load their
overdraft loans with staggering fees, or steer people into more expensive loans than they qualify
for. These practices yield high fees for lenders who face pressure to keep up with competitors
that are doing the same. In fact, responsible financial institutions that refuse to engage in these
aggressive anti-consumer practices are put at a competitive disadvantage.

Less obvious are the reasons why the banking regulators permit these abusive practices, but a
review of the current regulatory structure is helpful in understanding those reasons. Currently,
five different banking agencies are responsible for the safety and soundness of banks, thrifts, bank
holding companies and credit unions, and also for protecting consumers against harmful practices
by these entities. Each has its own consumer affairs department responsible for receiving and
acting upon consumer complaints and enforcing federal law against unfair and deceptive acts and
practices, and three of the agencies are responsible for writing regulations to further the purpose
of preventing unfair acts and practices. Only one of the agencies has authority to write regulations
covering non-depository lenders.

In this testimony, we identify numerous failures by the regulators who have been entrusted and
charged with preventing lending abuses, particularly failures by the Office of the Comptroller of
the Currency (OCC), the Office of Thrift Supervision (OTS), and the Federal Reserve Board
(FRB). We also identify several flaws built into the system that produced the banking regulators’
worst failures: conflict of interest; competition to attract lending institutions; the ability to
pressure the States into weakening their lending rules to match the lowest common denominator;
failure to set minimum standards for all relevant market participants, and the absence of a
mechanism for enforcing them.

QOur current system that relics on five separate agencies—creating inherent conflicts and
regulatory sprawl—has proved both wasteful and ineffective. Rather than guarding against
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lending abuses, the agencies have been distracted by the demands of protecting their turf. The
current structure encourages them to focus on competition amongst themselves, to misdirect
resources to market themselves to regulated companies; to litigate against States to prevent
consumer protection enforcement; and to maintain five separate consumer protection departments
that overlap with each other, but still leave large portions of the market uncovered. It would be
much better to harness these resources into a single, well-resourced agency that is capable and
highly motivated to accomplish its consumer protection mission.

Another key part of this testimony highlights the importance of making the proposed CFPA
comprehensive enough to avoid loopholes that could drastically undermine the agency’s
effectiveness. Meaningful financial reform will benefit legitimate small businesses and financial
providers of all sizes, reducing the necessity of competing against market distorting forces of
unfair and irresponsible businesses. But meaningful financial reform will only come if the reform
is not riddled with exemptions that create loopholes, since it is inevitable that any gaps and
exclusions will be exploited for opportunistic abuse. We urge Congress to resist pressure to
include unnecessary exemptions.

We also urge absolute clarity about where the systemic vulnerabilities lic, so we can design a
better system for the future. Any effective system will include these minimal requirements:

(1) The agency must be separate from the safety and soundness regulators to focus on
consumer protection;

(2) It must have rule-making authority over all providers of consumer financial services and
products to avoid gaps in coverage that create opportunities for abuse and force
competitors into a race to the bottom;

(3) Strong enforcement authority is required so that rules are backed by meaningful
consequences;

(4) Examination or supervisory authority is required to detect problems before they become
widespread; and

(5) Consumer protection regulation and enforcement must honor our federalist system,
allowing the States to step in when local conditions require action.

In other areas of economic life, American markets have been distinguished by the standards of
safety and fairness that are fundamental to economic stability. The financial services sector is too
important to fail to meet these standards. A strong, properly incented, independent Consumer
Financial Protection Agency will help restore consumer confidence, reassure secondary market
investors, and protect our economy from the consumer financial dislocations that helped produce
the global economic collapse of the past year.

We look forward to working with the Committee to create a strong, effective and efficient CFPA.
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II. Perverse Incentives and Lack of Consumer Choice

One of the central causes of the current economic crisis was the absence of sustainable choices of
financial products for many American families—choices that would have been win-win for
working Americans, for financial institutions, for investors, and the economy.

We got on this rocky road because many companies made bigger fees by pushing bad financial
products. In its final form, the proposed Consumer Financial Protection Agency must ensure that
never again will we have a market that only offers millions of families “options” from the bottom
of the barrel.

The box below outlines a few examples of bad practices and products crowding out good ones,
reducing both consumer choice and honest competition.! The market pushed the products that
generated the biggest short-term revenues, depriving people of the ability to make the financial
choices that best suited their needs, such as a loan they had a real chance to repay,2 a checking
account that did not hemorrhage their hard-carned money to the banks, or a credit card that did
not arbitrarily change the rules on them.

Examples of Bad Practices that Reduced Consumer Choice and Honest Competition

Mortgages

e In 2003, nearly $2.5 tnllion m prime mortgages were onginated. In sharp contrast, less than $300
billion in the riskier nonprime’ mortgages were orignated.
By 2006, non-prime mortgage originations {jumbo loans, Alt-A, and subprime) of nearly $1.5
trillion had surpassed prime mortgage oniginations, which had decreased to $990 billion.*

* A 2007 Wall Street Journal study found that 61% of subprime borrowers may have qualified for a
conventional toan. *

Overdraft Fees

*  In 2004, 80% of institutions simply denied ATM and point-of sale debits that would have
overdrawn their customers’ accounts.
Now 80% of institutions fund these debits with loans that their customers didn 't ask for and most
don’t want, taking well in excess of $20 billion from their customers’ accounts this year alone.®

Credit Cards

e Before Congress passed the Credit Card Act this year, it was virtually impossible for credit
cardholders to “choose” a card that had honest accounting and that gave them the benefit of low-
rate balance transfer deals they were offered.7 Even now, the card companies are devising new
ways of scamming customers to make up for lost revenue.

IIL. Regulatory Failures

A. Congress has repeatedly vested the federal banking agencies with the authority
and obligation to prevent unfair and deceptive lending, yet the agencies have
repeatedly refused to use this authority.

For more than half a century, the federal banking agencies have had the responsibility for
protecting consumers from unfair and deceptive acts in practices by financial institutions within
their jurisdiction. Unfair or deceptive acts or practices in commerce have been illegal under
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federal law since at least the 1930s.2 In 1966, Congress gave all the federal banking agencics
authority to bring enforcement actions and issue “cease and desist” orders against companies that
violate laws or regulations, including those involving unfair or deceptive acts or practices. This
mandate was further strengthened in 1975 when Congress expressly required each banking
agency to establish a separate division of consumer affairs to act upon consumer complaints
alleging unfair or deceptive acts or practices.9

Also in 1975, Congress gave the Federal Reserve Board rulemaking authority to define with
specificity unfair and deceptive acts and to promulgate regulations to prevent them. The same
authority was given to the Office of Thrift Supervision ((OTS), then the Home Loan Bank Board)
and the National Credit Union Administration, with respect to the institutions they cover.'® This
new rule-making authority supplemented the banking agencies’ existing authority to enforce
federal prohibitions on unfair or deceptive acts or practices, which Congress had granted to the
federal banking agencies in 1966."

Finally, reacting to the rise of abusive mortgage loans, in 1994, Congress passed the Homeowner
Equity Protection Act, which gave the FRB further rulemaking authority to prohibit acts or
practices in connection with mortgages that the Board determines are unfair, deceptive, or
designed to evade HOEPA, or that are made in connection with a refinancing of a mortgage loan
that the Board finds to be associated with abusive lending practices, or that are otherwise not in
the interest of the borrower.'? Importantly, this authority extends to all financial institutions, both
depository institutions (banks, thrifts and credit unions) and non-depositories (such as non-bank
mortgage lenders).

Thus, for over fifty years, Congress has repeatedly authorized and required the federal banking
agencies to set and enforce consumer protection standards to prevent unfairness and deception in
by financial institutions. These delegations do not represent abdication of legislative
responsibility; rather, they represent common sense. In enacting the original FTC Act, Congress
recognized that “there is no limit to human inventiveness” in creating unfair practices. If
Congress reserved the obligation to define such practices itself, “it would undertake an endless
task.”"® (To see a few examples of how failures on safety and soundness are linked to failures on
consumer protections, see Appendix A.)

B. The federal banking agencies have been unwilling to ban the unfair and deceptive
acts and practices that have proliferated in mortgage lending, credit cards, overdraft
loans, and other areas.

In recent years, the banking agencies remained remarkably passive in the face of increasingly
risky lending practices——practices that were highly visible in the marketplace and the media.
Neither the FRB, which has the rule-making authority to ban unfair and deceptive acts and
practices across the market, nor the other banking agencies, which have the authority to ban them
as to their own institutions through the issuance of “guidance,” supervisory activity, and
enforcement actions, took any steps to regulate such practices.
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1. A long record of inaction.

Through all the years leading up to the 2008 foreclosure crisis and financial collapse, the federal
regulators failed to act. The two frontline national banking regulators, the Office of Thrift
Supervision (OTS) and the Office of the Comptroller of the Currency (OCC), came to view the
banks they regulate as their paying customers, and they have been reluctant to take action that
could cause their customers to switch their charter to another regulator. As a result, these agencies
have defended practices that hurt consumers. Moreover, they have intervened to prevent state
authorities from acting to stop harmful lending practices, preempting state laws and blocking state
law enforcers from investigating banks that were taking advantage of consumers.'* Consider these
examples:

>

The OCC did not exercise its consumer protection authority to address unfair and
deceptive practices under the FTC Act for twenty-five years."> The OCC’s first action
using its power to go after a bank’s unfair and deceptive practices came only after a
decade in which the target bank “had been well known in the ... industry as the poster
child of abusive consumer practices” and after the OCC was “embarrassed ... into taking
action” by a Californma prosecutor,'6

From 1987 to the present, the OCC brought only four formal enforcement actions under
the Equal Credit Opportunity Act, 15 U.S.C. § 1691c(a)(1)(A), and its implementing
regulations, and from 2000 to 2008 the OCC made no referrals under ECOA to the U.S.
Department of Justice of matters involving race or national origin discrimination in
mortgage lending."”

Between 2000 and 2008, as the mortgage market grew wildly and abusive practices
against homeowners flourished, the OCC took only two public enforcement actions
against banks for unfair and deceptive practices in mortgage lending — both against small
Texas banks.'®

Although the OTS has recently increased the number of ECOA referrals to the Department
of Justice (DOJ), from 2000 to 2006 the agency made no referrals for race or national
origin discrimination in mortgage lending. Despite the lack of referrals, m 2002 the DOJ
filed a complaint alleging that Mid America Bank, an OTS-regulated bank, engaged in a
pattern or practice of redlining on the basis of race.

Another federal bank regulator, the Federal Deposit Insurance Corporation (FDIC), in
2002 gave Centier Bank a satisfactory rating under the Community Reinvestment Act.
However, when the Department of Justice reviewed data from 2000-2004 they found that
Centier failed to serve the credit needs of minority communities. Centier eventually settled
DOP’s redlining suit."

2. Failure to ban abusive mortgage lending practices.

Fourteen years ago, Congress required the Federal Reserve Board (the FRB) to prohibit mortgage
lending acts and practices for all originators that are abusive, unfair or deceptive. Although
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borrowers, state regulators, and advocates repeatedly raised concerns about abuses in the
subprime market, and hard evidence demonstrated the destructive results of abusive practices, the
Board took no action until July 2008 Federal banking regulators could and should have banned
the most egregious mortgage lending practices:

» They should have prohibited lenders from making loans where it was clear that the
borrower lacked sufficient income to sustain the loan when the interest rate reset two or
three years after the loan was originated.

» They should have prohibited lenders from offering mortgage brokers financial incentives
to steer their customers into more expensive loans than they qualified for.

» They should have prohibited large prepayment penalties that trapped borrowers into high
cost loans or stripped large amounts of home equity with each refinancing.

Regulators were well aware of highly questionable lending practices. For example, a 2005 OCC
survey of credit underwriting practices found a “clear trend toward easing of underwriting
standards as banks stretch for volume and yield,” and the agency commented that “ambitious
growth goals in a highly competitive market can create an environment that fosters imprudent
credit decisions.” In fact, 28% of the banks eased standards, and the 2005 OCC survey was its
first survey where examiners “reported net easing of retail underwriting standards.”!

In late September 2006, several agencies (the FDIC, FRB, National Credit Union Administration,
the OCC and the OTS) issued joint guidance on underwriting nontraditional loans, years after the
problems they addressed had become apparent and a full nine months after they first solicited
comments on proposed guidance on that topic.”* It is unclear to what degree the nontraditional
guidance was enforced as lax underwriting standards continued in the nontraditional market until
the market collapse.” While the agencies explicitly required lenders to evaluate a borrower’s
ability to repay a nontraditional loan based on the fully indexed rate and based on a fully
amortizing repayment schedule, they did not implement similar explicit rules for subprime loans
for anzc;ther ten months, finally issuing parallel guidance on underwriting subprime loans in July
2007.

Even without the new guidance, the regulators could have used rules already in place at least to
mitigate the impact of abusive subprime lcndin%, but they failed to act. The agencies did issue
guidance as early as 1999 on subprime lending,”® with a second guidance in 2001 that explicitly
described predatory lending as including: “Making unaffordable loans based on the assets of the
borrower rather than on the borrower's ability to repay an obligation.. e Despite these
guidances, there is no evidence of instances where the agencies prevented lenders from devising
new products that similarly failed to evaluate the borrowers’ ability to repay the loan.

It was not until 2008 that the FRB finally acted by issuing new regulations to address unfair,
deceptive and abusive mortgage lending practices that prevailed during the prior eight years—but
the regulations came too late to have an impact on the current economic calamity. Indeed, some of
the new FRB rules are only taking effect now, on October 1, and some have yet to become
effective. Moreover, they apply to subprime loans alone; they do not address the widespread
payment option ARMs and Alt-A loans whose worst collapse s still abead of us.
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3. Abuses not confined to finance companies — banks played a role.

The federal banking agencies and the American Bankers Association have claimed that their
institutions have not engaged in abusive mortgage lending. If only this were so.

Under the OCC’s watch, national banks moved aggressively into risky “Alt-A” low-
documentation and no-documentation loans during the housing boom.”’ A 2004 OCC rule
prohibiting the origination of unaffordable mortgages “was vague in design and execution,
allowing lax lending to proliferate at national banks and their mortgage lending subsidiaries
through 2007,” as law professor Patricia McCoy has testified.”®

Big national banks continued rolling up huge volumes of poorly underwritten subprime loans and
fow- and no-documentation loans. For example, in 2006 more than 62 percent of the first-lien
home purchase mortgages made by National City Bank and its OCC-supervised subsidiary, First
Franklin Financial, were high-priced subprime loans. As these loans began to go bad in large
numbers in 2007 and 2008, National City Corp. reported five straight quarters of net losses. It
was saved from receivership only by a “shotgun marriage” to PNC Financial Services GroupA29

OCC inaction is even more troubling given the evidence of potential discrimination among
national banks. Studies show national banks routinely originate a disproportionate number of
subprime loans among minority borrowers. For example, one study found that national banks
were 4.15 times more likely to make higher-cost refinance loans to African-Americans than they
were to make higher-cost loans to white borrowers.”" In addition, two former Wells Fargo
employees have signed declarations that the bank’s sales staffers steered minorities into high-cost
subprime loans.’

OCC Ignores First Union Case

The case of Dorothy Smith, a 67-year-old homeowner is East St. Louis, Illinois, illustrates the
OCC’s lack of concern for consumers. As described in a 2007 article in the Wall Street
Journal,* Ms. Smith, who was living on $540 month in government benefits, was taken in by
a home repair contractor and a mortgage broker who landed her in a mortgage from First
Union National Bank. The loan contract required her to pay two-thirds of her income — $360
a month — for 15 years, followed by a balloon payment of more than $30,000. After receiving
Ms. Smith’s complaint about First Union, the OCC brushed her off, saying that it couldn’t
intercede in a “private party situation regarding the interpretation or enforcement of her
contract. . . . The OCC can provide no further assistance.”

*Greg Ip and& Damuan Paletta, Lending Oversight: Regulators Scrutinized In Morigage Meltdown --- States,
Federal Agencies Clashed on Subprimes As Market Ballooned, Wall Street Journal (March 22, 2007).
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4. Failure to ban abusive credit card practices

While destructive lending proliferated in the mortgage market, the credit card companies were
also becoming increasingly bold in implementing abusive practices that had an adverse effect on
consumers. Here are a few examples of credit card abuses that became commonplace:

> Retroactive changes in interest rates: Credit card companies were routinely raising their

customers’ interest rates and applying the higher rate to charges that had been made before
the rate increase.

Adverse allocation of credit card payments: Many credit card companies allocated their
customers’ payments in a manner that made promotional rates disappear quickly and
artificially kept high APR balances on the books as long as possible.

Universal default rates: Credit card customers who paid their credit card bills on time
were gething penalty interest rate increases for late charges on completely different
accounts or for any credit score decline. For example, customers who had a late charge on
a light bill or who had their credit score decline because they closed an inactive account
might be hit with steep increases on their credit card rate—even as applied to existing
balances—even though the late bill had no connection to the credit card.

Double cycle billing: Some credit card companies were charging customers interest based
on balances from the prior month as well as the current month in a practice known as
“double-cycle billing.”

Abusive practices have not been exclusive to the largest card issuers; some community banks
have engaged in them as well. In just the last three months, cards issued by community banks
carried penalty rates approaching 30 percent—often more than double the regular rate; penalty
fees as high as the largest issuers; cash advance fees higher than most of the largest issuers; and
the same payment ailocation policies as the largest issuers. Here are several examples:

Skylands Community Bank Visa Platinum Business Rewards Card (offered through Elan

Financial Services), 8/2009

" & & ¢ o

28.99% penalty rate (more than double the regular rate)

$2 minimum finance charge (the highest seen with large banks)

$2.50 account management per month if you have a closed account with a balance
Cash advance fee of 4% (higher than most of the top issuers)

Late fee: $39 for balances $250 and over (as high as the highest among top issuers)
Other fees and practices are in line with the more aggressive of the top issuers
Same payment allocation policy as top issuers

New York Community Bank Business Card (offered through B of A), 7/2009

L

-

.

Penalty rate of up to0 29.99%
Cash advance fee of 4% (higher than most of the top issuers)
Introductory rate is lost after being late just one day
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e Other fees and practices are in line with the more aggressive of the top issuers
* Same payment allocation policy as top issuers

Riverview Community Bank Visa (offered through Flan Financial Services) 6/2009

s 28.99% penalty rate (more than double the regular rate)
$2 minimum finance charge (the highest seen with large banks)
$2.50 account management per month if you have a closed account with a balance
Cash advance fee of 4% (higher than most of the top issuers)
Late fee: $39 for balances $250 and over (as high as the highest among top issuers)
Other fees and practices are in line with the more aggressive of the top issuers
Same payment allocation policy as top issuers

As credit card abuses became widespread, agencies in charge of oversight showed very little
interest in credit card problems or other issues that affected consumers. From 1997 to 2007, the
Federal Reserve Board reported just nine formal enforcement actions against banks by the OCC
under TILA. An academic researcher found that most OCC actions regarding violations of
consumer lending laws have targeted small national banks, even though “ten large banks
accounted for four-fifths of all complaints” received by the OCC’s Customer Assistance Group in
2004. The Customer Assistance Group receives roughly 70,000 complaints and inquiries each
year on consumer issues. Despite the hundreds of thousands of complaints and inquiries it fielded
between 2000 and 2008, the OCC took just a dozen public enforcement actions during this span
for unfair and deceptive practices relating to home mortgages, credit cards and other consumer
loans combined.”

Finally, in December 2008, the FRB did take action to address some of the practices listed above.
By then, credit card holders had paid billions of dollars in unnecessary fees, making millions of
families more vulnerable to the negative effects of the economic recession.

5. Failure to address abusive overdraft practices

Today, consumers pay well over $20 billion a year in overdraft fees—more than the financial
institutions extend to cover the overdraft loans themselves—and that figure is rapidly rising.”®
From 1997 to 2007, the average overdraft fee charged increased by over 75 percent.® The most
commeon triggers of overdraft fees are small debit card transactions that institutions could easily
deny for no fee.® Institutions pay consultants for specialized proprietary software and
implementation strategies designed to increase overdraft fees. And the majority of institutions
enroll customers in these programs without their affirmative consent.

The federal banking regulators first recognized overdraft practices as a potential problem at least
as early as 2001. In the years since, as regulators have failed to take meaningful action to curb
abuses, overdraft practices have grown exponentially worse.

In 2001, the OCC refused to give a bank a program evaluation/comfort letter in connection with
an overdraft program that a third party vendor was marketing to depository institutions.*® Tnstead,
it articulated a number of compliance concerns about the program, while devoting its greatest
discussion to FTC UDAP, supervisory and policy concerns. The letter noted “the complete lack

10
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of consumer safeguards built into the program,” including the lack of limits on the numbers of
fees charged per month; the similarities between overdraft fees and other “high interest rate
credit;” and the lack of efforts by banks to identify customers incurring numerous overdraft fees
and meet their needs in a more economical way. In 2002, the FRB issued a preliminary request
for comment on overdraft programs.”’

Four years later, the regulators issued joint guidance addressing overdraft fees. Rather than
conducting a rigorous UDAP analysis, the agencies transformed what the OCC had in 2001
described as policy issues, many created by the “complete lack of consumer protections,” into
“Best Practices.”™ The guidance recommended several practices CRL has strongly supported,
including requiring affirmative consent to overdraft coverage; considering limiting overdraft
coverage to checks alone (i.e., excluding debit card and other transaction types); alerting
customers before an overdraft is triggered; establishing daily limits on fees; and monitoring
excessive usage.

The identification of “Best Practices” in the proposed rule had generated requests from some
industry representatives for clarification on whether examiners would treat the best practices as
faw or rules when examining institutions offering overdraft protections.”® The agencies clarified:
“The B}est practices, or principles within them, are enforceable to the extent they are required by
Jaw.”

There is little evidence to suggest that the OCC has instructed its examiners to even evaluate
overdraft practices—much less attempted to encourage best practices. A search of the OCC’s
Compliance Handbook for depository services finds no reference to the guidance. And a search
of the OCC’s “Other Consumer Protections” Compliance Handbook finds no reference to
overdraft protection, or, indeed, to the FTC Act’s UDAP provisions at all. Moreover, the OCC’s
message to its banks’ customers has essentially been that the banks can do as they please. For
example, the OCC’s online consumer reference “HelpWithMyBank™ has a FAQ on its overdraft
section concerning transaction posting order (generally manipulated by banks to maximize
overdraft fees) that simply mirrors the line we so often hear from banks—they can post
transactions in whatever order they please.*!

So it’s not surprising that, by and large, these best practices have not been followed. There was
never a clear signal from regulators that they needed to be followed. And some best practices
have only become less common since the regulators identified them as such: As recently as 2004,
80 percent of institutions declined debit card transactions when the account lacked sufficient
funds;* today, 81 percent of banks surveyed by the FDIC allow debit card and ATM overdrafts,
charging a fee for each overdraft transaction.*

In 2005, the FRB also chose to exempt overdraft loans from cost of credit disclosures by
addressing overdraft programs under the Truth in Savings Act rather than the Truth in Lending
Act,* meaning consumers receive no disclosures to aid in comparing fee-based overdraft to far
less expensive alternatives.

The latest proposed regulatory action on overdraft is a FRB proposal suggesting two alternatives
with respect to debit card purchases and ATM withdrawals.”® The first alternative requires

il
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institutions to give customers the right to opt out of overdraft coverage; the second requires
institutions to obtain customers” affirmative consent to coverage before charging the customer an
overdraft fee. Even if the stronger opt-in alternative is adopted, the FRB’s approach is
inadequate. It does not address checks and electronic payments at all; it condones the approval of
debit card overdrafts that could easily be denied for no fee; it does nothing to address the dramatic
disparity between the amount of the overdraft and the amount of the fee institutions charge for
covering it; and it does nothing to address the excessive number of overdraft fees borne by a
relatively small portion of consumers who are least able to recover from them.

IV. HR 3126’s preemption provisions must not be weakened. Preemption was part of the
problem, and more of it cannot be part of a wise solution.

One way to leave the nation vulnerable to a repeat of the financial crisis is to do more of the same
and call it “reform.” For the last two decades or more, preemption (i.e., overriding state laws) has
been touted as a cure-all to make credit delivery efficient, enhance competition, and democratize
credit. Just in the past few days, the same record has started playing over again,46 Amidst the
rubble of a collapse only narrowly averted, in part by taxpayer bailouts and cheap government
loans, some of the very same institutions that got those bailouts and loans, and their primary
regulators, want to go back to the status quo ante ot even to expand preemption further.

But the facts speak for themselves. Preemption was part of the guidance system that drove us to
the precipice. Not all of it, granted, but part of it absolutely. And make no mistake, the last thing
taxpayers want to hear is that the institutions want to return to business as usual, and that
Washington let it happen.

Let’s look at some of those facts, first as to the supposed benefits of preemption.
A. Examining the purported benefits of preemption.

The improved access to credit was facilitated by the abandonment of underwriting. That led to a
credit bubble that, in turn, fed the housing bubble. It also created over-leveraged housecholds
struggling under mounds of debt, making full recovery from the recession more risky. The debt-
to—disgosable income ratio for households more than doubled from 60% in 1980 to 133% by
2007.

The “democratization of credit” was vaunted as improving homeownership rates, without any
empirical support for that claim. But the data belied that claim even before the foreclosure crisis,
and the homeownership rate has now declined to 2002 levels.”® According to Census data, Black
homeownership peaked at 49.7% in 4Q2004 and is at 46.5% as of 2Q2009. It dropped a full
percentage point between 3Q2008 and 4Q2008.

The supposed benefits to competition, too, are overstated. The most deregulated segment of the
consumer credit market, courtesy of preemption, is the credit card market. Yet just three issuers
control nearly 60% of card balances.® Nearly half (47%) of America’s 708.6 million cards last
year were issued by one of these three banks, and an astonishing 82% by just the top 10 issuers.>
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Testimony to a Congressional Antitrust Task Force last year noted that the credit card industry
met Department of Justice merger guidelines for a “highly concentrated” industry.”’

Uniformity can be a benefit or a harm—or neither. Uniformly bad practices, unchecked, as we
have seen, create a self-feeding cycle that can spiral out of control. But, sometimes uniformity is
simply not an appropriate polestar. There is a national market for the traffic in commercial paper
relating to mortgages; but what lies behind that paper is as local as anything comes — a family’s
home, a neighborhood, a community. Mortgages may be a national market; but real estate is most
decidedly local. Sometimes, uniformity is just a red herring.

B. Examining the contributions to problems in the financial services market by
beneficiaries of preemption.

The “we didn’t do it” claim rings hollow. The banks, and the federal banking regulators that have
marketed their charters by touting preemption, have repeatedly argued that they did not create this
mess. But they stand by a table of shattered crockery and deny breaking a cup.

We cannot cover all the examples relating to preemption and irresponsible practices made easier
by preemption, but here are a few.

1. Preemption, federally chartered institutions, and risky morigages.

Federally chartered banks and their supervisory regulators repeatedly deny originating the
“subprime mortgages” that first melted down. But that is a half truth, at best. The mortgage
market that went awry because of irresponsible underwriting and reckless selling was the non-
prime market, not just the higher-cost “subprime” loans. Because the irresponsible subprime
activity started earlier than the equally irresponsible Alt-A market, that wave was the first to
crash. But the Alt-A wave began to follow shortly thereafter.

The Alt-A market ballooned from $85 billion in 2003, to $938 billion in just three years. In 2006,
that $938 billion Alt-A market was a third higher than the $600 billion subprime market.
Together, that $1.5 trillion non-prime market dwarfed the $990 billion prime market in 2006,
Concentrated in states with higher housing prices, the explosion of these loans contributed to the
bubble.

Many of the so-called non-traditional loans—interest-only loans and payment option ARMS
(POARMS)—are considered “Alt-A” loans, instead of “subprime loans.” These loans arc
typically layered with risky features—underwriting only to the teaser rates, adjustable rates,
prepayment penaltics, negative amortization, yet, astonishingly, only 17% of payment option
ARMS originated between 2004-2007 were fully documented.™

Neither federally chartered banks nor their federal supervisory regulators can credibly deny that
they did not participate in the non-prime mortgage meltdown, when all non-prime lending is
considered. Four of the top seven Alt-A originators between 2004-2007 had federal charters, and
enjoyed both the benefits of preemption, and light touch regulation. ** While the federal regulators
issued a non-traditional “guidance” in 2006, there is little evidence that it was enforced. Professor
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Patricia McCoy has detailed in other Congressional testimony, the litany of familiar names of
federally chartered banks that were involved in risky non-prime lending — Bank of America,
Wachovia, Wells Fargo, among them. In one Alt-A prospectus, Wells admitted “that it had
relaxed its underwriting standards in mid-2005 and did not verify whether the mortgage brokers
who had originated the weakest loans in that loan pool complied with its underwriting standards
before closing.” (By mid-2008, nearly a quarter of that loan pool was delinquent or in default.)”
The three largest failed institutions in 2007 and 2008—IndyMac, WaMu and Downey—were all
federally chartered institutions, free from state law restraints.

That list of federally chartered institutions that contributed to the mess also includes National City
Bank, and its then-operating subsidiary, First Franklin. National City asked for the OCC’s 2003
determination that state anti-predatory lending laws would not apply to national banks or their op
subs, subsequently memorialized by swecpin% preemption rules in 2004. First Franklin alone had
4.4 % of the subprime market share in 2005.> Six years after obtaining the OCC’s preemption
determination, First Franklin made the OCC’s own list of the “Worst Ten in the Worst Ten”—the
originators with the largest number of foreclosures in the metropolitan areas with the highest
forecl()ss?ure rates — a list which includes two other significant subprime lenders under OCC
watch.’

2. Credit cards and preemption.

The sector of the credit card market that is perhaps the most completely deregulated, thanks to
preemption, is the credit card market. The combination of the judicially-created right of
exportation under the National Bank Act, augmented by OCC and OTS regulations, mean that
federally chartered card issuers are almost completely immune from state regulation, This
preemption was expanded to state chartered banks by Riegle-Neal, which permits state banks to
do whatever a national bank is free to do when it operates interstate. That, in effect, means that,
until 2008, the OCC set the gold standard for what was permissible in terms of credit cards.

Not surprisingly, then, institutions supervised by federal regulators dominate the credit card
market. We noted above that three institutions together, hold about 60% of the credit card
account balances — Bank of America, Citi, and Chase, all national banks.”® The majority of the
top 10 credit card issuers are federally chartered.

Under this federal preemption regime and the eye of the federal supervisory regulators, the
abusive practices grew so widespread and so out of hand that the Fed, the OTS, and NCUA along
with Congress, finally stepped in. That hardly qualifies as a success story for preemption.

Overdraft and preemption: By definition, only depository institutions can engage in abuses
related to deposit accounts. I earlier detailed the dismal history of federal regulatory failures in
this regard. We know that states would like to respond to their citizens about this abuse. New
York, in fact, did limit these fees. But because federally chartered institutions did not have to
comply, the race to the bottom kicked in, and the state-chartered institutions got a “level playing
field,” allowing them to do what the national banks could do.>® This is a perfect example of the
silent, but potent side effect of deregulatory preemption—it encourages a race to the bottom.

14



90

3. Preemption and payday lending.

While more and more states have recognized how the debt treadmill of short-term, high-rate loans
wreaks havoc on family finances, at least three national banks are offering payday loans of their
own — and not the affordable small loan alternatives that the FDIC has suggested.

4. Preemption by product, not charter.

The above examples illustrate how the so-called “charter” preemption has undermined consumer
protection and allowed bad practices to spread. (Charter preemption is available to federally
chartered institutions, and has been aggressively expanded by their supervisory regulators, the
OCC and the OTS.). But any discussion of the contributory role that federal preemption played in
the mortgage crisis cannot stop with the charter preemption. The 1982 Alternative Mortgage
Transaction Parity Act (AMTPA) also cast a long shadow into the debacle of the mid-2000s.
AMTPA preempts the right of states to regulate such “creative financing” terms even for state-
chartered non-bank mortgage lenders

Adjustable rate loans, interest- only loans, and negatively amortizing loans flooded the market,
and were made without regard to whether they could reasonably be expected to pay. Uniformity
in allowing appreciation-based lending was a bad idea in housing bubble states, but preventing
states from acting on such products where appreciation could not even support such loans in the
best of circumstances was disastrous. In other words, the very kinds of disastrous non-standard
loans that displaced sustainable, fixed mortgages, were encouraged by a 27-year old federal
preemption law.

These are just a few examples of the myths about preemption, and about the role played by
entities that enjoy the benefits of preemption at consumers’ expense. There are three distinct kinds
of preemption provisions in H.R. 3126, and all three are important to assuring fair and balanced
regulation over the long term:

1) The CFPA’s rules would preempt inconsistent state laws, and would define inconsistency in a
manner similar to existing federal consumer protection laws;

2) H.R. 3126 would restore the state of “charter-preemption” (applicable to federally chartered
depositories) back to approximately 2003, before the bank supervisory agencies became even
more aggressive about pushing the preemption envelope (The OCC is 1 for 1 on these efforts in
the Supreme Court, but other key preemption rules have not been examined by the Court; and

3) H.R. 3125 would make long-overdue amendments to the 1982 AMTPA preemption described
above.

C. Broadening preemption would pose a high risk of making matters worse.
We understand that the preemption provisions of the bill are controversial, but we believe that

they are central to assure that there are fair and balanced rules of the game over the long haul.
The notion of state regulation as a drag on credit is utterly belied by experience. State regulation
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of consumer credit started with small-loan laws in the first two decades of the twentieth century;
retail installment sales acts were the underpinning of the growth in the post-war boom. Indeed, the
problems in the consumer credit market that ultimately destabilized our financial system tracked
the period of the greatest federal preemption. Further, some of the most damaging abuses have
been in the market segments where that preemption was most prevalent — mortgages and credit
cards.

The proposed changes in governance of the CFPA would put the Agency's policy in the hands of
one person. While we believe that overall, an Agency with the American family as its "customer™
instead of the financial provider, is structurally more likely to be an honest referee, it would be
unrealistic to assume that sometimes the Agency's director would not make some bad calls. It is
imperative for the states to be able to act as back-up referee.

A perfect example is the payday lending industry. The green light laws that authorized payday
started in the states, typically with some ostensible protections. But experience showed that the
protections in those green light laws were insufficient, miring customers in a quicksand of loan-
shark priced debt. States increasingly looked at that data, looked at the consequences, and started
passing yellow and red light laws. We believe that the CFPA will monitor the market for evidence
about the impact of developments, and use that evidence to guide its actions. But if it fails to act,
or, as has been known to happen, takes a decade to act, states would be helpless to prevent their
citizens from the loss of billions of dollars if the CFPA were to be preemptive.

Another example can be taken from the recent history books. HUD has the authority to address
the yield-spread premium for mortgage brokers that became such an important distorting fact in
flooding the market with risky loans instead of sustainable ones. In fact, it took a step in that
direction ten years ago. But it later took a step back again. The rest is history. But, as the
pernicious effect of yield-spread premiums became more obvious, several states stepped up. The
Massachusetts Attorney General addressed the unfair and deceptive practice of yield spread
premiums, promulgating rules (effective January 2008) that prohibited broker compensation when
there was a conflict of interest, such as when broker compensation increases based on the terms of
the loan. Within a year North Carolina had followed suit, banning YSPs on all subprime loans.
These state laws may well be the impetus behind the Federal Reserve’s recent proposed rules
banning all compensation based on the terms of the loan.”

If a less than vigorous referce at the helm of the CFPA were to do something similar to what
HUD did, preemption would prevent the states from acting, and problems could metastasize. It
also means that when the CFPA does act, it would do so without the benefit of lessons learned
from these state law pilot projects. We believe that the federal consumer protection and equal
access federal landscape would be greatly improved with the enactment of the CFPA. As long as
it does its job well, then states will have no reason to depart from that federal floor. Not all local
problems will become national, and Washington should not set itself up as the arbiter of all local
solutions. States must also have the flexibility to be first responders, dealing with local problems
before they get out of hand. And experience has shown that it is from these state solutions that
we learn what works, and what doesn’t, based on real experience, not arcane models or unfounded
fears. Many of the federal consumer protections, among other laws, were adopted and adapted
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from successful state laws. There is no basis in experience or policy in a federalist system like
ours to centralize consumer protection exclusively in Washington.

V. The CFPA should have full jurisdiction over financial activities irrespective of the
identity of the provider; if there must be exemptions, they should be narrowly drawn.

Recent proposed changes to HR 3126 offer some exemptions to certain business sectors. As we
understand this proposal, it would:

» exempt retailers, regardless of size, from CFPA’s organic rule-making, and all of its
oversight and enforcement duties, and from assessments. Rule-making authority under
existing transferred statutes would apply to the extent that the retailers are covered now by
those statutes, but without oversight or enforcement by the Agency;

> exempt auto dealers from rule-making, oversight and enforcement duties, and from
assessments as to the part of the transaction involving the sale of the vehicle, but would
retain full CFPA jurisdiction when dealers engage in financial activities,

»> exempt credit reporting agencies as to their primary functions., and

» limit CFPA jurisdiction over certain other professions to their activity in regard to
financing products.

Meaningful financial reform will be beneficial to legitimate small businesses and financial
providers of all sizes, reducing the necessity of competing against market distorting forces of
unfair and irresponsible businesses. But meaningful financial reform will only come if we take
care to assure that it is not riddled with loopholes.

One of the fundamental purposes of consolidating the existing fragmented system is to ensure that
the regulation applies to the activity, not to the provider. Exceptions by category of provider run
counter to that purpose, which we believe is the preferred approach, and therefore any exceptions
should be few, and carefully drawn.

Recommendation: We believe one provision could help ensure against the possibility that
exemptions are exploited. The Act should assure that there are periodic reviews of these
exemptions to determine whether they are responsible for loopholes that undermine the integrity
of the market and the implementation of the goals. Congress should give the Agency authority to
close those loopholes, a tool used successfully in the past to close one of the most serious
statutory loopholes in the original HOEPA taw.*
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A. The merchant exception should be narrowly crafted to balance the interests of
small business with the clear need for sensible regulation of the consumer credit
market.

We understand the fears of legitimate small businesses facing strains from the recession and from
high health care costs. But this partial exemption covers much more than the butcher’s tab or the
local independent dress shop’s lay-a-way plan.

The exemption would forbid the CFPA from enforcing existing federal consumer protection laws
that currently apply to merchants, retailers and sellers -- including giants such as WalMart and
large department stores. (The exception to the exemption allows only for rule-making under
enumerated statutes, not investigation or enforcement under them.) The exemption would prevent
the CFPA from addressing unfair and deceptive practices in connection with seller financing of
goods or services, even though such unfair and deceptive practices are already banned under the
FTC Act.

Giving certain industries an exemption also leads to confusing and inconsistent treatment of
similar products and tempting loopholes that scammers will work to exploit.

» Some payday lenders have described themselves as “catalogue” sellers or Internet service
providers.63 Does Section 124 create a bizarrely fragmented system whereby payday
lenders who admit that's what they are would be subject to CFPA’s full panoply of
authority, while payday lenders who disguise themselves as merchants would be under the
FTC’s jurisdiction?®*

» Would individual merchants or a collection of merchants at a mall offering store or mall
gift cards with hidden fees that eat up the value of the card be subject to FTC jurisdiction
while branded gift cards issued through a bank are subject to CFPA jurisdiction?

» How will the twin goals of level-playing-field rules governing the activity and consistent
enforcement be met if two-party merchant-issued credit cards have a different regulatory
scheme from the retail-branded cards that are actually issued by banks?®

» What would be the regulatory scheme applicable to a Wal-Mart that issued payment cards
and its own two-party credit cards,?

» What of the “feeder merchants” — the retailers who sells goods with “seller-financed”
paper but who assign the instaliment sales agreement to finance companies? These kind
of transactions are often associated with abuses, including misleading *“no interest for x
months’ deceptive practices, and with the subsequent “flipping” by the finance companies
to whom they feed the account.®

Compounding the regulatory disparities, the providers subject to FTC jurisdiction are not subject
to routine monitoring (an authority the FTC does not have), while the non-merchant providers of
the same services subject to the CFPA authority would be.



94

We recently heard of a new program which illustrates the danger of categorical exemptions like
this one. In a particularly disturbing development, some large, for-profit colleges have begun
making a lot of their own private loans directly to high-risk students.” For example, in a recent
call with investors and analysts, Corinthian Colleges, Inc. said it plans to make $130 million of
such loans in the current fiscal year, on top of $120 million last fiscal year. They fully expect a
shocking 56 to 58 percent of the borrowers to default. Yet they consider these loans good
investments because they will increase enrollment and with it a profitable flow of federal grant
and loan dollars that outweighs the planned writeoffs. Corinthian owns more than 80 colleges
across the U.S. through its Everest brands.*® According to the Associated Press, ITT Education
Services, Inc. also expects to make $75 million in loans directly to its students this calendar year,
and Career Education Corp. expects to reach $50 million.”

The proposal to altow the CFPA might to retain rule-making authority under some transferred
enumerated statutes is helpful, but not adequate. The absence of its organic authority may leave
gaps. For example, the federal Debt Collection Practices Act does not cover creditors collecting
their own debts, and the FDCPA explicitly denies any rule-making authority. Consequently,
citizens being harassed for general purpose credit card collections by a collection agency have one
set of protections; while citizens subjected to the very same conduct by in-house collectors for a
large retailer on its own credit cards would have no federal protections. (And, if the preemption
provisions are weakened, they might even be deprived of any state protections.)

Recommendation: Any exemption should be limited to ensuring that small merchants are not
subjected to significant new burdens, without carving out any new exceptions to current laws.
Thus, merchants, retailers and sellers who do not have a substantial credit business should not be
subject to examinations or to assessments. But the CFPA should be able to exercise its full
authority under the enumerated statutes and to address any unfair and deceptive practices
regardless of the identity of the actor.

B. The proposed auto dealer exception may be difficult to implement, and its
interaction with the merchant exception must be clarified.

We commend the effort in the proposed auto dealer exception to separate the dealer’s role as
seller of goods, and as a provider of financial products. That is fair and necessary recognition of
the key role that auto dealers play in the auto finance market. Overall, dealers are the gatekeepers
for financing on an estimated 41 percent of the vehicles sold.”® In many respects, dealer-assisted
auto fimance operates in a fashion parallel to third-party mortgage originations. Abuses in that
market bear a remarkable similarity, as well, and are equally rampant. In Appendix B to this
testimony, we describe such areas of abuse—abuses which are as harmful to honest competitors
as they are to consumers: the “yo-yo”, which involves changing the terms of the financing after
the sale; dealer mark-ups, which are basically yield-spread premiums on car loans, with the dealer
passing on higher interest rates than the consumer qualifies for to earn more fees; and the “buy-
here, pay-here subprime market.” It is critical that the CFPA be able to bring its full range of
authority to bear on these providers of financial services, including rule-making, oversight, and
enforcement.
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Operational challenges: One concem is that when the prospective buyer does not bring her own
funds to the dealership, the sales and negotiations do not fall cleanly and easily into a sale of
goods phase and a sale of financing phase. They more often than not become intertwined.
“Packing” an auto sale, for example, can be done with a set of bundled add-ons that include both
non-financial services and non-financial services, (e.g. both service contract and “gap protection”,
that insures against a deficiency.) The valuation on the trade-in (ostensibly part of the goods sale
part of the transaction) may be inflated so as to disguise from both the buyer and a subsequent
assignee of the credit contract that the loan amount actually refinances the balance on the trade-in,
as well as the purchase price of the car. (For more examples, see Appendix B.) How overlapping
jurisdiction would disentangle these common scenarios is difficult to see.

Lack of clarity about the intersection between the dealer exemption and the general merchant
exception. Auto dealers are merchants, and it is quite commmon for the dealer to be the “creditor”
in the sale. When the dealer is involved in the financing, it is common for the retail instaliment
sales contract to be between the dealer as both “seller and creditor.” The dealer does not intend to
keep that loan, but rather will assign it immediately or within a few days to an indirect lender.
The assignee often has approved the loan before the consumer signs the contract, so the
assignment can be immediate. (When the deal hasn’t been approved by a potential assignee first,
the abuse called the “yo-yo” that we describe in the Appendix comes into play.) Additionally, the
dealer and the creditor are the same in the “buy-here, pay-here” subprime auto market. Dealers
therefore are quite often sellers who would also fall under the merchant exception of proposed
new Section 124(a).

The question is what happens when the exception to the auto dealer exemption under proposed
new Section 124(g)(2) is applicable. Does it default to the merchant exception? Or does it
default to standard CFPA jurisdiction. This must be clarified, and it should be clarified to full
CFPA jurisdiction. Otherwise, there will be significant gaps, and consumer protections and fair
access would be undermined in this large section of the consumer credit market. Oversight would
be missing (because the FTC does not have that authority), and enforcement would be
fragmented.

Even the CFPA’s rule-making authority under transferred statutes would leave gaping holes. The
most critical example is that Truth in Lending’s $25,000 threshold has never been updated for
inflation, and now the average motor vehicle loan is not even subject to TIL: the average amount
financed for a new car loan crossed that $25,000 threshold.” (We and others have long urged
Congress to make inflation adjustments to the TIL threshold for this reason.) The transferred
federal Fair Debt Collection Practices Act would not apply, as it only applies to third party
collectors.

Recommendation: At a minimum, it should be absolutely clear that the proposed dealer exception
is the sole exception applicable to dealers engaged in financial activities, not the merchant
exception.
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C. Credit Reporting Agencies

Credit reports are fundamental to the financial life of American families — not only to what they
pay for credit, or whether they get it at all, but to their job prospects, their ability to rent an
apartment, and what they pay for insurance. Yet despite the FCRA, the system remains rife with
inaccuracies, as documented by multiple studies with some finding serious errors in 25% of credit
reports. Furthermore, the dispute system that Congress carefully crafted to enable consumers to
correct errors has been turned into a travesty of automation, with the credit reporting agencies
(CRAs) spending pennies on each dispute to do less than the bare minimum that we believe is
required under the FCRA.

D. Other exemptions

We are pleased to see that the proposed exemptions for tax preparers and attorneys strike a
reasonable balance. As you know, tax preparers are the brokers and sales channel for the high
cost Refund Anticipation Loans that are often sold deceptively, and even undermine the earned
income tax credit program. And attorneys are unfortunately often involved in equity-skimming
schemes, foreclosure prevention scams, debt collection abuses and currently in loan modification
scams. We understand these exceptions to permit the CFPA to regulate such entities when they
participate in such activities to the same extent as it does non-lawyers and accountants engaging
in the same conduct.

V1. The agency should have the authority to offer carrots as well as sticks to ensure that
consumers have the full range of choices, including the safe ones.

One of the significant proposed changes to H.R. 3126 would assure that the Agency cannot
mandate a provider to offer meaningful choice of products to consumers. We are not going to
urge you to reconsider that. But we do belicve that one of the worst features of the past crisis was
that the proliferation of unsound, financially de-stabilizing products and practices actually
deprived consumers of choice. We have often pointed out here and elsewhere, for example, that
the lop-sided rate of prepayment penalties in prime loans (rare) compared the high rate in
subprime belied the notion that borrowers “choose” prepayment penalties. Investigations and
enforcement actions confirmed that these were just part of the loan package given, partly because
they were linked to higher compensation for the originator.

Earlier in my testimony, I cited other examples of the way in which bad practices and products
crowded out responsible, sustainable products in relation to credit cards and deposit accounts as
well. We can avoid that without mandates. Concrete, certain, and measurable market incentives
to encourage responsible practices that are sustainable over the long term is consistent with the
consumer choice, and is “win-win” for American families, for providers of financial services, for
investors, and the economy.

At the same time, responsible providers can be rewarded for being part of the solution instead of
part of the problem. Less regulatory burden, and lower compliance costs reward those providers
who make sure that Americans really have a sustainable option as well along with the options that
are riskier for them.
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The kind of practices and products that overwhelmed fair competition and America’s economies
cost everyone more when they get out of hand. Those who create greater risks for the economy,
hurt genuine competition and deprive consumers of real and honest choices should absorb more
of the cost of making sure things don’t spin out of control again.

A. The Agency Should Have the Power to Offer Working Market Incentives And Reduce
Regulatory Costs

Risky financial products metastasized to dominate the market because, in the short term, the
market thought the potential gains outweighed the potential costs, both in operational losses,
reputational losses, and litigation or regulatory risks. That is why the head of the first major
mortgage lender to suffer an enforcement action for targeting minorities, women, and the elderly
predatory loans just turned around and started a second company that targeted customers for
predatory loans.”” The regulatory and litigation risk did not outweigh the potential rewards. We
can change that dynamic with “win-win” incentives: enhancing consumer choice and rewarding
responsible providers.

Reduced regulatory burden for simple, comprehensible, and sustainable products and practices

o These products and practices would be subject to minimal supervision and reduced
reporting. Regulation would be minimal, if any, in any event. This offers relief from both
regulatory burden and regulatory risk.

e P En . 7.
Risk-based pricing” for assessments to pay for supervision ¢

e  We know that too little regulatory attention was paid to risky products and practices, one
of the causes of the crisis. And we know that those who engage in those practices
ultimately cost the public more than the ones who do not. Just as higher-risk drivers have
to pay more for auto insurance, and higher-risk borrowers have to pay more for credit, it is
only fair to ask those who put more of the higher risk practices out into the economy
should pay more to make sure they do not again lose control and damage us all.

VII There must be adequate means of holding those who violate the law accountable.

We continue to support the right of the state attorneys general to enforce CFPA rules. Thisisa
vast country with over a hundred million households and about $13 trillion in household credit
outstanding. It is unrealistic to suggest that federal enforcement alone is adequate. Consumer
protection is a traditional state function, and states have considerably more experience in
enforcement than the federal financial regulators. This right should be an essential feature of this
reformed system.

We also strongly recornmend that consumers have a private right of action to enforce the
Agency’s rules. Public enforcement, even with state concurrent enforcement, will never have
adequate resources. That means that many consumers would never get relief at all, or not when
needed. The existing foreclosure crisis is a prime example. Public enforcement officials cannot
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defend individuals in foreclosures. To deny private enforcement is to deny a homeowner the
benefit of these consumer protection and fair lending rules at precisely the time when it is most
important.

Conclusion:

Thank you for the opportunity to share my views. 1look forward to working with you and the
Commuttee to help make our financial markets work again.
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APPENDIX A
Failures on Safety and Soundness Linked to Failures on Consnmer Protection

The desire of the OCC and the OTS to protect the institutions they regulate and their reluctance to
enforce rules and regulations was not limited to consumer protection. In safety and soundness
and other areas, there have been similar lapses. In some instances these lapses also illustrate how
a more focused consumer protection agency could have mitigated the scope of the crisis.

» It wasn’t the market downturn. Defenders of the OCC and the OTS have argued that the
banks and thrifts under their supervision were largely victims of unforeseeable market
downturns. This argument is belied by the superior performances of banking institutions
overseen by other regulators. State-chartered thrifts and banks performed significantly
better during the crisis in terms of loan quality than OTS-supervised national thrifts and
OCC-supervised national banks, FDIC data shows. As of Sept. 30, 2008, the rate of 1-4
family residential loans from national banks that were past due or in “nonaccrual status”
was M7z'4ce that of state banks; federal thrifts’ rate was more than four times that of state
thrifts.

> Countrywide: A three-part failure. The implosion of the nation’s largest mortgage lender
is instructive, given that three of the main federal regulators — the OCC, the OTS and the
Federal Reserve — shared responsibility for overseeing Countrywide Financial and
Countrywide Bank. Investigations by CRL and law-enforcement authorities produced
compelling evidence that Countrywide targeted borrowers for unfair and unsafe loans that
have left many struggling to save their homes.” Under the watch of the OCC and, later,
the OTS, the company boosted its loan volume by making large numbers of poorly
underwritten pay option ARM mortgages and home equity lines of credit—loans that were
approved with little scrutiny of borrowers” long-term ability to stay current as monthly
payments began to rise.”® Investigators with the California Attorney General’s Office
concluded that Countrywide’s non-bank subsidiary misled borrowers on a widespread
basis; obfuscating, for example, the true terms of its Pay Option ARM loans by
misrepresenting the impact of negative amortization and the amount of time the interest
rate would be fixed.

> Inspector General Reports Criticizing the Agencies.

o Reports by the Treasury Department’s inspector general have supported the
conclusion that the OCC did a poor job of making sure that banks underwrote
loans responsibly. ANB Financial failed in 2008 due to risky lending, unsound
underwriting and other problems; the inspector general found that the OCC
identified most of ANB’s problems in 2005, but it “took no forceful action” until
2007, when it was too late to save the bank.”” The inspector general found a similar
pattern in the 2008 failures of FNB Nevada and First Heritage Bank; the OCC
knew about problems as early as 2002, and found additional problems in 2005,
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2006 and 2007, but failed to take timely and aggressive action to curb the affiliated
institutions’ risky practices.78

In 2008, the OTS presided over a flurry of unprecedented financial meltdowns.
Five thrifts with assets totaling $354 billion collapsed, led by Washington Mutual
Savings Bank, the largest banking failure in American history. Seven others
holding assets totaling another $350 billion have been sold or were caught up in
their parent companies’ bankruptcies. The failures of these institutions — and the
harm they caused consumers — were the fruits of years of inaction by the 0T8.”?
The OTS turned a blind eye as WaMu, IndyMac Bank and other thrifts engaged in
a spree of unsafe, abusive lending ® A series of inspector general reports have
concluded that the QTS failed to rein in reckless lending practices at the
institutions it oversaw. The reports cited serious supervisory shortcomings leading
up to the failures of Superior Bank® in 2001, NefBank® in 2007 and IndyMac83
and Downey Financial® in 2008. The reports criticized the OTS for moving too
slowly to respond to obvious problems at the thrifts and for failing to quell the
institutions’ breakneck lending strategies.

The inspector general also found that the OTS was so pliable in its supervision that
it allowed some thrifts to hide the consequences of their imprudent business
strategies by falsifying financial reports. The OTS expressly allowed two
institutions to backdate capital infusions, and took no action against four others
that did so without permission.

In 2005, a group of senior risk managers crafted a plan requiring that loan officers
document that borrowers could afford the full menthly payment on option ARMs.
A former bank official told the Washington Post that the OTS signed off on the
plan, but “never said anything” after top bank exccutives rejected the plan 8
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APPENDIX B

Auto Dealers: Lack of Oversight Costs Americans Billions Each Year

¥" The “yo-yo” - bait and switch financing in the dealership

Car buyers who leave the lot with a vehicle and a signed car loan are often surprised to some days
later (or sometimes weeks later) get a call saying the “financing fell through,” and they have to
either return the car, pay it in full, or come back and sign new car loan papers at more expensive
terms.

Dealerships sometimes do this simply so as not to lose a sale. A buyer who wants to “go home
and think about it” may decide against it. Waiting to get approval from the lender to which the
dealer will subsequently assign the contract may result in a lost sale, so the dealer closes the
window by binding the consumer to a one-sided contract — the consumer is bound, but not the
dealer. If the dealer can’t scll that contract to an assignee at those terms for that buyer, the dealer
considers itself not bound.

Returning the vehicle at that point may be difficult for the consumer. At a minimum, he may
have become psychologically committed to the transaction, or economically invested, as with
purchasing new insurance. But the more egregious situation is where the dealer pulls the string
on the yo-yo back affer it has disposed of the buyer’s trade-in, so there is no way to return both
partics to status quo ante.

CRL’s research, unfortunately, gives some weight to the notion that yo-yo sales have a bait and
switch taint to them. Sadly, it adversely affects low and low-moderate income buyers, and buyers
with lower credit scores. We found that, of those who used dealer financing for their last
purchase, 1 in 8 buyers with an income less than $40,000, and 1 in 4 with an income less than
$25,000, reported experiencing a yo-yo deal ¥’ While at first blush it mi ght be argued that it is
simply harder to find financing for lower income buyers, that seems overly simplistic. Assuming
again that the credit professionals at the car dealers are familiar with underwriting standards and
consequently with what should be an affordable credit sale, as they should be, then it is difficult to
understand why there is such a distorted impact. But more to the point, those who report being
“yo-yo’d” pay more than equally positioned buyers who were not, on average, five percentage
points more.

v Subprime auto market: “Buy-Here, Pay-Here”

Buy-Here, Pay-Here (BHPH) dealerships are geared toward borrowers with no credit or damaged
credit, typically advertising used cars and less stringent underwriting standards. The dealerships
finance borrowers in-house, but because of higher risk (or just because the customer wandered
onto the lot), borrowers may see rates between 12 and 25 percent. The BHPH industry has had a
history with predatory lending and accusations of selling overpriced and faulty cars with this
expensive credit.
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In this market, the sale of the vehicle is more often secondary to the sale of the credit. According
to one expert,

“BHPH has always been a finance business, not necessarily a sales business. What we’re
seeing now with the subprime market having the dent in the housing side and also from
the automotive side has actually helped BHPH because it is forcing some of those
customers down to our financial level.”*

Realizing opportunities to capitalize on subprime borrowers, franchised and independent dealers
are creating BHPH branches to have more options.*®

v Yield spread premiums: reverse competition in auto loans

Auto dealers typically mark-up the interest rate on the car loan over that for which the buyer
qualifies. The practice imposes substantial extra costs on consumers, just as the analogous “yield-
spread premium” does in the mortgage market. In the mortgage market, we know that perverse
market incentives encouraged brokers to steer their clients toward more expensive loans than the
borrower would qualify for, because the brokers could increase their own fees by doing so.
Because the dealers get to keep all or part of the mark-up, this yield-spread premium (some call it
more simply a kickback), this creates a “reverse competition” dynamic, where the intermediary
has an incentive to steer the consumer to a higher rate option.

While dealerships argue that these yield spreads are compensation for arranging the financing,
that argument does not justify the practice nor the cost. There is simply no legitimate reason for a
dealer to receive more compensation for putting a consumer into a 10% loan than for putting her
into a 9% loan. The only purpose the yield-spread premium serves is to incent dealers to squeeze
extra interest payments out of their unknowing consumers. The abusive nature of the practice is
intensified because consumers don’t know about it or about how much it costs. Yet it is not a
practice that can be cured by disclosure, as testing by the Federal Reserve Board and other
agencies has demonstrated with YSPs in the mortgage market. Indeed, the FRB originally
proposed to address the issue through disclosure, then withdrew the proposal because testing
showed disclosure does not work well.” Moreover, the hidden cost is too substantial for that
argument to be justified.

CRL research estimates that dealer yield-spread premiums cost consumers an estimated $20.8
billion in 2008.”" The dealer YSPs add an average $647 to the cost of each vehicle — the rate
bumped up an extra .6% for new cars, and 1.8% for used cars. Other data, looking at five major
captive auto lenders, reported an average mark up of $989 per vehicle” If evaluated as
compensation for a “service”, that is a hefty price. Particularly so for a service that, after all,
benefits the dealer as much as the consumer: the dealer wants to make the sale, and financing is
what lets that happen.

It is not unreasonable for car buyers to assume that the rate they are offered is what they qualify
for based on their creditworthiness and the collateral. This is particularly true when the retail
installment sales contract actually lists the seller/dealer as the creditor on the deal.”® Our survey
indicated that close to half of buyer-borrowers did not negotiate the credit price because they
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trusted the dealer to give them a good rate.”® These buyer-borrowers paid a steep price for that
trust: it works out to a 2% *‘trust tax” on the price of credit.

But not all borrowers pay the YSP, so in fact, those consumers who do pay a mark-up pay more
than that average. And in yet another parallel to the mortgage market, there is evidence from
other studies indicating that minorities were both more likely than whites to be charged a
kickback, and that the amount of the kickbacks were larger than the kickbacks whites were
charged. Some 54.6% of African American’s were charged a kick-back, compared to 30.6% of
whites, and the amount of kickbacks charged to African-Americans is about $427 greater.”® Asa
result of fair lending litigation over the discriminatory aspect of these mark-ups, some third party
lenders capped the amount of the mark-up they permit dealers to around 2-3%.” However, that
still is a considerable additional cost, and even assuming it eliminates the racially differential
impact, it just puts the practice into the category of being an equal opportunity abuse.

DEALER KICKBACK VOLUME BY STATE 2007”7

MNew | | Used f

| Vehicle | New Vehicle | Vehicle | Used Vehicle |  Total Dealer
b o Market | Kickback: | Market | = Kickback Kickback -

Rank | State = | Share “Volume: Share SMolume b Volume
26 Alabama 126%  $110,476,064 165% $199,560,418 $310,036,482
50  Alaska 0.11% $9,914,978 0.21% $26,035,577 $35,950,555
13 Arizona 2.61%  $228,410,644 2.11% $256,264,673 $484,675,317
35  Arkansas 0.85% $74,402,532 0.90% $109,059,142 $183,461,674
1 California 1211% $1,057,992,630 11.95%  $1,448,752,786  $2,506,745,416
22 Colorado 1.61%  $140,493,995 1.47% $178,025,775 $318,519,771
30  Connecticut 1.17%  $102,079,879 1.10% $132,847,890 $234,927,769
43 DC 0.26% $22,468,182 0.15% $18,663,357 $41,131,539
46  Delaware 0.31% $26,820,950 0.21% $25,634,228 $52,455,178
4 Florida 5.77% $504,151,195 5.56% $674,680,597 $1,178,831,792
8 Georgia 3.70%  $323,065.213 3.36% $407,671,641 $730,736,855
42 Hawail 0.33% $28,538,113 0.30% $36,936,277 $65,474,390
39 ldaho 0.55% $48,427,492 0.49% $58,969,272 $107,396,765
6 lilinois 4.52%  $384,837,006 4.02% $487,602,027 $882,539,032
16 indiana 2.18% $190,226,706 2.02% $245,349,422 $435,576,129
27  lowa 1.35%  $118,358,410 1.20% $145,118,756 $263,477,166
32  Kansas 0.99% $86,458,502 0.96% $116,945,478 $203,403,980
20  Kentucky 1.59%  $138,588,600 1.62% $197,001,967 $335,590,567
25  Louisiana 1.31%  $114,836,696 1.63% $197,071,081 $311,907,778
41 Maine 0.31% $27,066,509 0.34% $41,375,372 $68,441,881
18 Maryland 1.99% $173,845,933 1.93% $233,483,543 $407,329,476
17  Massachusetts 2.16% $188,055,715 1.80% $218,817,918 $407,873,633
10 Michigan 3.42%  $298,616,832 2.79% $337,914,435 $636,531,267
24  Minnesota 1.43%  $124,807,602 1.56% $189,653,997 $314,461,600
33 Mississippi 0.94% $82,106,608 0.91% $110,868,246 $192,974,854
19 Missouri 1.67%  $145,547 261 1.88% $228,497 594 $374,044,855
43  Montana 0.29% $25,054,850 0.27% $33,335,045 $58,389,895
38  Nebraska 0.46% $40,522,425 0.55% $67,216,943 $107,739,369
31  Nevada 1.12% $98,264,544 0.91% $109,960,057 $208,224,601
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40  New Hampshire 0.38% $33,358,404 0.41% $50,043,793 $83,402,197
11 New Jersey 3.01% $263,222,301 3.05% $370,352,203 $633,574,504
36  New Mexico 0.73% $63,723,788 0.86% $104,451,505 $168,175,293
3 New York 6.23% $544,292,611 6.61% $801,815,017  $1,346,107,627
9 North Carolina 2.97% $259,800,705 3.34% $405,176,242 $665,076,947
48  North Dakota 0.20% $17,265,135 0.21% $26,004,051 $43,269,186
7 Ohio 3.48% $303,940,474 3.86% $467,821,924 $771,762,398
29  Oklahoma 1.08% $95,642,921 1.20% $145,106,631 $240,749,552
28  Oregon 1.09% $94,914,110 1.23% $148,702,143 $244,616,253
5 Pennsylvania 4.11% $358,910,664 4.47% $541.872,721 $900,783,385
45  Rhode Island 027% $23,919,687 0.28% $33,479,337 $57,399,024
23 South Carolina 1.34% $117,471,427 1.62% $197,001,967 $314,473,394
47  South Dakota 0.21% $18,698,289 0.27% $32,424,430 $51,122,719
15  Tennessee 2.07% $180,501,359 2.33% $282,904,093 $463,405,452
2 Texas 7.85% $685,630,944 7.90% $957,842960  $1,643,473,904
34 Utah 0.87% $76,438,659 0.88% $107,201,537 $183,640,196
44 Vermont 0.26% $22,817,732 0.29% $34,694,298 $57,512,030
12 Virginia 2.85% $248,819,979 2.84% $343,969,840 $592,789,819
14 Washington 2.31% $202,267,821 2.24% $271,233,432 $473,501,253
37  West Virginia 0.67% $58,205,272 0.51% $62,381,349 $120,586,621
21 Wisconsin 1.52% $133,240,489 1.57% $190,286,941 $323,527,431
51 Wyoming 0.11% $10,024,212 0.13% $16,281,936 $26,306,148

Total U.S. 100.00% $8,738,743,050 100.00% $12,125,361,864 $20,864,104,914

! See, e.g., testimony of Patricia McCoy before the U.S. Senate Banking Commuttee, “Consumer Protections in
Financial Services: Past Problems, Future Solutions, “ available at

http://banking senate gov/public/index. cfm?FuseAction=Hearmes Testimony&Hearing_ID=11be680d-04db-42¢c-
89bf-7fedffedd9cd& Witness 1D=b6ba604a-d441-43¢3-9951-1fbabdblies7.

* Studies show that the subprime foreclosure crisis was driven more by the kinds of loan terms that came to prevail in
too large a segment of the market rather than by the charactenistics of the borrowers. See, e.g. Lei Ding, Roberta G.
Quercia, Wei Li, and Janneke Ratcliffe, Risky Borrowers or Risky Mortgages® Disaggregating Effects Using
Propensity Score Models, Center for Community Capital, Umv. of North Carolina & Center for Responsible Lending
(Working Paper, Sept. 13, 2008).

* Non-prime includes subprime and “Alt-A”, but excludes FHA. Alt-A has vague and inconsistent definitions. 1t can

mean prime-worthy borrowers by FICO scores but with non-standard loan terms, or it can mean FICO scores
between prime and subprime.
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* 2008 Mortgage Market Statistical Annual; Inside B&C Lending.

® The Wall Street Journal, Subprime Debacle Traps Even Very Credit-Worthy, December 2007 at
http://online.wsj.com/article/SB119662974358911035 html?mod=hps_us_whats_news.

¢ Leslie Parrish, Overdraft Explosion: Bank fees for overdrafis increase 35% i two years, Center for Responsible
Lending, forthcoming October 2009.

7 See Joshua M. Frank, What's Draining Your Wallet? The Real Cost of Credit Card Advances, p. 8, (December 16,
2008).

8 Federal Trade Commission Act, 15 U.S.C. 45(a){1).
?15U.8.C. Sec 57a.

' This was the Magnuson-Moss Warranty-Federal Trade Commission Improvement Act of 1975, Pub. L. No. 93-
637, 88 Stat. 2183 (1975) (codified as amended in various sections inserted throughout 15 U.S.C.). The provision
giving rule-writing authority to the FRB, OTS and NCUA can be found at 15 U.S.C. 15 USC 57a(f).

" For an overview of the federal banking agencies’ long-standing (but long ignored) authority to enforce the Federal
Trade Commission Act’s ban on unfair and deceptive acts and practices, from the perspective of a senior official of
the OCC, see Julie L. Williams & Michael S. Bylsma, “On the Same Page: Federal Bankmg Agency Enforcement of
the FTC Act to Address Unfair and Deceptive Practices by Banks,” 58 Bus. Law. 1243 (May, 2003) (hereafter
“Willlams & Bylsma”).

212U8.C.§ 1639(D).

B HR. Conf. Rep. No. 1142, 63d Cong., 2d Sess. 19 (1914), quoted in American Financial Serv. Ass’n v. FTC, 767
F.2d 957, 966 (D.C. C.A. 1985).

' See, e.g., Jess Bravin & Paul Beckett, Friendly Watchdoy Federal Regulator Often Helps Banks Fighting
Consumers, Wall St. J,, Jan. 28, 2002.

' See Julte L. Williams & Michael L. Bylsma, On the Same Page: Federal Banking Agency Enjorcement of the FTC
Act to Address Unfar and Deceptive Practices by Banks, 58 Bus. Law. 1243, 1244, 1246 & n.25, 1253 (2003)
(conceding that “[ajn obvious question is why it took the federal banking agencies more than twenty-five years to
reach consensus on their authority to enforce the FTC Act™).

'* Duncan A. MacDonald (former General Counsel, Citigroup Inc.’s Europe and North American card
business), Letter to the Editor, Comptroller Has Duty to Clean Up Card Pricing Mess, Am. Banker, Nov.
21, 2003, at 17; see also Frontline, Secret History of the Credit Card, Transcript at 16-17,
hitp://www.pbs org/webh/pages/frontline/shows/credit/ete/script html.

'" Information on OCC's enforcement actions is contained in annual reports that the U.S. Attorney General provide to
Congress. See U.S. Attorney General, Annual Report to Congress Pursuant to the Equal Credit Opportunity Act,
available at http://www usdoj.gov/crt/housing/housing_special. php.

'8 15 2005, the OCC required that Laredo National Bank set aside $14 million to cover refunds to borrowers who’d
been harmed by the bank’s home loan practices. In 2003, it required Clear Lake National Bank to provide $100,000
in restitution to borrowers who'd received tax-lien mortgage loans and to review a portfolio of mortgage loans to
determine if similar violations existed. See Improving Federal Consumer Protection in Financial Services: Hearing
Before the H. Comm. on Fin. Servs., 110th Cong. 18 (2007) (statement of John C. Dugan, Comptroller of the
Currency). ); ¢f. Credit Card Practices: Current Consumer and Regulatory Issues: Hearing Before the Subcomm. on
Fin. Insts. and Consumer Credit of the H. Comm. on Fin. Servs., 110th Cong. 14-15, 18 (2007).

30



106

'? See hup://www.bloomberg. com/apps/news?p1d=20601068& sid=aVeZeMsN Yrzo&refer-economy.

*! Office of the Comptroller of the Currency, National Credit Committee, Survey of Credit Underwriting Practices
2003, see also Fitch Ratings, 2007 Global Structured Finance Outlook: Economic and Sector-by-Sector Analysis
{December 11, 2006).

* Office of the Comptrolier of the Currency, Board of Governors of the Federal Reserve System, Federal Deposit
Insurance Corporation, Office of Thnft Supervision, National Credit Union Administration, “Interagency Guidance
on Nontraditional Mortgage Product Risks,” 71 Fed. Reg. 58609 (Oct. 4, 2006)

http-fwww federalreserve gov/boarddocs/srietters/2006/SR0O6 1 5a2.pdf4, 2006), available at

hitp/fwww federalreserve. gov/boarddocs/srletters/2006/SR06 | 5a2 . pdf.

B See /n Re Washington Mutual, Inc. Securities Litigation, No. 2:08-MD-1919 MJP (W.D. Wash) (Former
employees allege in the court documents that, well into 2007, WaMu underwrote pay option ARM loans based on the
borrowers’ ability to afford the low “teaser” payment—and not the full payment that inevitably would cause
borrowers” monthly obligations to skyrocket).

¥ Office of the Comptroller of the Currency, Board of Governors of the Federal Reserve System, Federal Deposit
Insurance Corporation, Office of Thrift Supervision, National Credit Union Administration, “Statement on Subprime
Mortgage Lending,” 72 Fed. Reg. 37569 (July 10, 2007).

* Interagency Guidance on Subprime Lending (Mar. 1, 1999), available at
http://www.fdic. gov/newsmews/financial/1999/F1L.9920a html.

#2001 Interagency Expanded Guidance for Subprime Lending Programs (Feb. 2, 2001), available at
http://files.ots.treas.gov/25137.pdihttp:/files.ots.treas.gov/25137.pdf.

?7 See Consumer Protections in Financial Services* Past Problems, Future Solutions: Hearing Before the S. Comm.
on Banking, Housing and Urban Affairs, 111th Cong, (2009) (statement of Patricia A. McCoy, Professor of Law,
Univ. of Conn.), available at

http://banking.senate. govipublic/index.cfim?FuseAction=Files View& FileStore_1d=40666635-bc76-4d59-9¢25-
76daf0784239.

*1d.
*1d.
3 Cal. Reinvestment Coal., Who Really Gets Higher-Cost Home Loans? 3, 18 (2005).

3! Affidavits by Elizabeth M. Jacobson and Tony Paschal in Mayor and City Council of Baltimore v. Wells Fargo
Rank, No. 1:08-cv -00062-BEL (D. Md.), Documents 74-16 and 74-17.

* See Board of Governors of the Federal Reserve System, Annual Report, available at
http://www.federalreserve gov/ boarddocs/rptcongress/ (containing information on the OCC’s enforcement actions);
Arthur E. Wilmarth, Jr., The OCC's Preemption Rules Exceed the Agency s Authority and Present a Serious Threat to
the Dual Banking System and Consumer Protection, 23 Ann. Rev. Banking & Fin. L. 225, 237-52 (2004) (findmg that
the OCC’s consumer protection enforcement actions targeted small national banks); Improving Federal Consumer
Protection in Financial Services: Hearing Before the H. Comm. on Fin. Servs., 110th Cong. 18 (2007) (statement of
John C. Dugan, Comptroller of the Currency) (describing number of consumer complaints received by the OCC);
OCC, Consumer Protection News: Unfair and Deceptive Practices, http://www.occ.gov/Consumer/Unfair.htm
(describing the number of enforcement actions taken by the OCC).

31



107

* We have reported that consumers paid $17.5 billion in overdraft fees in 2006 in exchange for only $15.8 billion
credit. We are currently updating our estimates based on 2008 data, which will show overdraft fees paid annually
have increased to well over $20 billion in just two years.

3 Statistics indicate that from 1997 to 2007, the average overdraft fee charged mcreased from $16.50 to $29. The
FRB’s research indicates that the average was $16.50 in 1997 (see Federal Reserve Bulletin, Retail Fees of
Depository Institutions, 1997-2001, 405, 409, available ar
http:/iwww.federalreserve.gov/pubs/bulletin/2002/09021ead.pdf) and $21.82 in 2002 (see Board of Governors of the
Federal Reserve System, Annual Report to the Congress on Retail Fees and Services of Depasitory Institutions at 5
(June 2003), available at hitp-//www federalreserve.gov/boarddocs/mpteongress/2003fees pdf). Bankrate’s survey on
overdrafts found that the average charged was $29 in 2007. Bankrate, 2007 Courtesy Overdraft Study, available at
hitp//www bankrate com/brm/news/chk/20071219 overdraft_survey main_al.asp.

% Eric Halperin, Lisa James, and Peter Smith, Debit Card Danger, Banks offer little warning and few choices as
customers pav a high price for debit card overdrafis, Center for Responsible Lending, at 25 (Jan. 25, 2007), available
at http://www 1 esponsiblelending org/overdrafi-loans 1eseqrch-analysis/Debit-Card-Danger-report pdf.

¥ OCC Interpretive Letter # 914 (August 3, 2001), available at http_w ww.occ tieas. govanterp/sep01/int914.pdf.
The OCC raised compliance issues with respect to TILA, TISA, EFTA. ECOA, and Regulation O (extensions of
credit to bank insiders).

¥ 67 Fed. Reg. 72620 (2002).

3 Joint Guidance on Overdraft Protection Programs, 70 Fed. Reg. 9127 (Feb. 24, 2005).

¥ Id at 9128,

40 Id

* http://www.helpwithmybank.gov/fags/banking_overdraft.huml#drop08. Additionally, Consumer Federations of
America’s 2009 survey of overdraft fees at the 16 largest banks finds that their average fee is $35, compared to $27 at
FDIC-regulated institutions. CFA Survey: Sixteen Largest Banks Overdraft Fees and Terms (updated July 31, 2009),

available at http://www.consumerfed.org/pdfs/overdraft_fee_report_09.pdf, Eleven of the 16 largest banks are OCC-
supervised.

2 Mark Fusaro, dre “Bounced Check Loans” Really Loans?, note 4, at 6 (noting 20% of institutions in June 2004
were applying “bounce protection” to debit cards or ATM) (Feb. 2007), available at
http://personal.ecu edu/fusarony/fusarobpintentional.pdf.

# FDIC Study of Bank Overdraft Programs at iv (Nov. 2008).

470 Fed. Reg. 29582 (May 2005).

* 74 Fed. Reg, 5212 (Jan. 29, 2009).

€ Comptroller John Dugan released a statement on September 25, urging national preemptive standards.

* Dean Baker, Dangerous Trends: The Growth of Debt in the U.S. Economy, at 4, Fig 1 (2004); Stephen Roach,
Comment: America’s Inflated Asset Prices Must Fall, Financial Times, January 8, 2008.

8 Sam Roberts, Census Data Shows Recession Brings Changes, New York Times, p. Al4 (Sept. 21, 2009). For data
regarding the net drain on homeownership by subprime lending, see Subprime Lending: 4 Net Drain on
Homeownership (Center for Responsible Lending), March 27, 2007
http://www.responsiblelending.org/mortgage-lending/policy-legislation/congress/Net-Drain-in-Home-Ownership.pdf.
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" Michael McKinstry, Big Trouble, CardTrak (July 25, 2008), bttpy//cardtrack.comynews/2008/07/25/big_trouble.

0 Caleulated from Nilson Report, Top Credit Card Issuers, 1, 9 (Issue 896 February, 2008); Nilson Report, General
Purpose Cards — U S. 2007, 1, 9 (Issue 902, May 2008). See also Adam I. Levitin, Al But Accurate: 4 Critique of

the American Bankers Association Study of Credit Card Regulation, p. 20 (2007), (hereafter Levitin (2007) available
at hittp://papers ssm cony'sol3/papers cfim?abstract_1d=1029191.

' Testimony of Edmund Mierzwinski, Hearing on Credit Card Interchange Fees Before the Antitrust Task Force of
the House Judiciary Committee, p. 6 (July 19, 2007).

%2 2008 Mortgage Market Statistical Annual; Inside B&C Lending).
%3 Option ARMs™ It's Later Than It Seems, Fitch Ratings (September 2, 2008), at 5.
** Inside Mortgage Finance (Countrywide, IndyMac, WaMu and Wells.)

* Testimony of Prof. Patricia A. McCoy, Hearing on “Consumer Protections in Financial Services; Past Problems,
Future Solutions™ before the U.S. Senate Committee on Banking, Housing and Urban Affairs, p. 21, see also pg. 18-
22 (March 3, 2009)

%8 1 INSIDE MORTGAGE FINANCE, THE 2006 MORTGAGE MARKET STATISTICAL ANNUAL 187 (2006); OCC, NATIONAL
BANK OPERATING SUBSIDIARIES DOING BUSINESS WiTH CONSUMERS AS OF 12/31/2005 TO BE UPDATED ANNUALLY
(2005), http://www.occ treas.gov/consumer/Report%20-%202006%20£0r%200p%20Sub%20pdf.pdf. Because
National City Bank sold First Franklin Financial to Merrill Lynch in December 2006, First Franklin Financial is no
longer a national bank operating subsidiary. In Brief: Nat City Sells First Franklin, AM. BANKER, Jan. 3, 2007, at 20.
Nationa) City Bank was forced into a “shotgun marriage™ with PNC in October, 2008.

7 Letter from Comptroller of the Currency to Elizabeth Warren , Chair Congressional Oversight Panel, (February 12,
2009).

%% Michaet McKinstry, Big Trouble, CardTeak (July 25, 2008), http.//cardtrack convnews/2008/07/25/big_trouble.

#3N.Y.CRR.68.

 Wells Fargo’s Direct Deposit Advance (see https://www.wellsfargo.com/checking/ddas); U.S. Bank’s Checking
Account Advance (see http://www usbank.comeel w/ctm/personal/products_and_services/checking/caa.cfm); Fifth
Third Bank’s “Early Access” product (see
https://www,53.comfwps/portal/pv?New_WCM_Context=/wps/wem/connect/Fifth ThirdSite/Personal/Checking+Acc
ounts/Fifih+Third+Earlyt+Access/).

& Massachusetts (Mass. Gen. Laws ch. 940, § 8.06(17)(Where the financial interest of a mortgage broker conflicts
with the mterests of the borrower—e.g. the broker’s compensation will increase directly or indirectly if the borrower
obtains a loan with higher interest rates—the broker shall disclose the conflict and shall not proceed with the loan so
long as such a conflict exists.); North Carolina (N.C. Gen. Stat. § 53-243.11)(No lender shall provide nor shall any
broker receive any compensation that changes based on the terms of the loan, other than principal.)

 Section 158 of HOEPA mandated periodic hearings on the state of the market and the adequacy of the law.
Information from these hearings led the FRB to use its authonity under 15 USC 1602(aa) to add abusive single
premium credit insurance charges to the HOEPA “trigger fees.”

® See, e.g. Jean Ann Fox and Anna Petrint, Internet Payday Lending; How High-Priced Lenders Use The Internet to

Mire Borrowers in Debt and Evade State Consumer Protections (Consumer Federation of America, Mov. 30, 2004).
Other schemes have mvolved payday lending disguised as catalogue sales.
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* Section 124(a)(2) preserves the authority of the FTC or any other agency, {presumably excluding the “Agency” —
the CFPA) to act.

® Most branded cards are actually issued by banks, to take advantage of federal preemption laws and regulations.
Target, for example, has a national bank.

“ One of the most notorious cases of equity-skimming predatory mortgage lending began with a retail seller-financed
“freezer-meat sale” assigned by the seller to Associates. The case was profiled on both the front page of the Wall
Street Journal and a network prime-time news program.

7 Pope, Justin. “For-Profit Colleges’ Increased Lending Prompts Concerns.” The Associated Press. August 15, 2009.
Available online at http.//www.usatoday.convnews/education/2009-08-1 5-profit-college-lending_N.htm. Also see
“Corinthian Colleges, Inc. F4Q09 (Qtr End 06/30/09) Eamnings Call Transcript” at

http “seckingalpha.com/article/] 58257-corinthian-colleges-me-f4g09-atr-end-06-30-09-earings-call-
transenipt?source=bnet.

% From Corinthian College’s website. Available online at hup__www.cci.edu/brands/everest.
 Pope, Justin. Ibid

7 Center for Responsible Lending calculations based on data from CNW Marketing, NCM Associates, and CRL
survey data.

7! See Federal Reserve Board Statistical Release G.19 (July, 2009): the average amount financed for 2007 was over
$28,000.

2 Roland Arnall headed the Long Beach Mortgage Company when the Department of Justice brought its first reverse
redlining case for discrimnatory pricing, ending with a $5 million settlement in 1996. Cite. Arnall went on to head
Ameriquest. Its practices put it in the sights of a state multi-state investigation resulting in a injunction and a
multimillion dollar settlement in 2005. }

™ The run-up to the recent crisis has provided considerable evidence as to what practices increase risk. The CFPA’s
mission to engage in reality-based research and evidence-based oversight are key components to preventing yet
another market collapse.

™ See McCoy testimony, supra.

7 See, e.g., The People of the State of California v. Countrywide Financial Corp., Los Angeles Superior Court, June
24,2008 Available, o aluble ar

http _ae ca govems_attachments/press/pdfs/n1388 tirstamendedcomplaint.pdf#xmi=http.//search.do).ca.gov.8004/A
GSearclvisysquery/d9os 2d50-1617-4¢18-9b74-dd03beabe 2872 /hilite/ .

Sechup //ag.ca.gov/cms_attachments/press/pdfs/n1588_firstamendedcomplaint. pdf#xml=http://search.doj.ca.gov:800
4/AGSearch/isysquery/d9682d50-16£7-4¢18-9b74-dd03bcabcf28/2/hilite/; see also Unfair and Unsafe: How
Countrywide's irresponsible practices have harmed borrowers and shareholders, CRL Issue Paper (Feb. 7, 2008).
Available at http://www responsiblelending org/montgage-lendmg/research-analysis/unfair-and-unsafe-countrywide-
white-paper.pdf .), avarlable at http://www.responsiblelending.org/mortgage-lendmng/research-analysis/unfair-and-
unsafe-countrywide-white-paper.pdf .

78 Countrywide Financial Corporation, Q3 2007 Eamings Call, Oct. 26, 2007. See; see also Gretchen Morgenson,
Inside the Countrywide Spending Spree, N.YY. Times (August. 26, 2008)); Gretchen Morgenson & Geraldine
Fabrikant, Countrywide's Chief Salesman and Defender, N.Y. Times (Nov. 11, 2007).

7 Office of Inspector General, Department of the Treasury, Material Loss Review of ANB Financial, National
Association (Nov. 25, 2008) O1G-09-013.
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™ Office of Inspector General, Department of the Treasury, Material Loss Review of First National Bank of Nevada
and First Heruage Bank, National Association (February 27, 2009) O1G-09-033.

7 In 2004, as warning signs of dangerous practices in the mortgage market grew, then-OTS director James Gilleran
made it clear his agency was deterrmined to keep a pliable attitude toward policing the home lenders: “Our goal is to
allow thrifts to operate with a wide breadth of freedom from regulatory intrusion.” Between 2001 and 2004, the OTS
slashed 1ts staff by 25% and changed its examination structure to emphasize having lenders do “self-cvaluations™ of
their compliance with consumer protection laws. By 2005, the OTS had a new director, John Reich, but the message
was similar. When concerns were raised about lenders’ lack of concern for borrowers’ ability to repay their loans,
Reich cautioned that regulators should not interfere with thrifts that “have demonstrated that they have the knowhow
to manage these products through all kinds of economic cycles.” See Binyamin Appelbaum & Ellen Nakashima,
Banking Regulator Played Advocate Over Enforcer, Wash, Post (Nov. 23, 2008).

# por more details on OTS's regulatory failures, see Michacl Hudson and Jim Overton, The Second

S&L Scandal: How OTS allowed reckless and unfair lending 10 fleece homeowners and cripple the

nation’s savings and loan industry, Center for Responsible Lending (Jan 2009} Available at

http/fwww responsiblelending org/moncase-lending pohev-legislation yegulators the-second-s-l-seandal pdf ),
avarlable at hitp //www responsiblelending org/mortgage-fending/policy -lewislaton-tegulators the-second-s-I-
scandal.pdf.

¥ Office of Inspector General, Department of the Treasury, Material Loss Review of Superior Bank, FSB (Feb. 6,
2002); OIG-02-040; and Office of Inspector General, Federal Deposit Insurance Corporation, Issues Related to the
Failure of Superior Bank, FSB, Hinsdale, Illinois (Feb. 6, 2002) Audit Report No. 02-005.

8 Office of Inspector General, Department of the Treasury, Marerial Loss Review of NetBank, FSB (Apr. 23, 2008)
OIG-08-032.

8 Office of Inspector General, Department of the Treasury, Material Loss Review of IndyMac
Bank, FSB (Feb. 26, 2009) OIG-09-032.

# Office of Inspector General, Department of the Treasury, Material Loss Review of Downey Savings and Loan FA
(June 13, 2009) OI1G-09-039.

¥ The inspector general discovered, for example, that OTS’s western regional director had allowed IndyMac to count
money it received from its bank holding company in May 2008 in a quarterly report outlining its financial condition
as of March 31, 2008 See Binyamin Appelbaum and Ellen Nakashma, Regulator Let IndyMac Falsify Report, Washington
Post (December 23, 2008) and Cheyenne Hopkins, Treasury IG Faults OTS For Allowing Backdating, Amenican
Banker (May 22, 2009)

** Appelbaum & Nakashima, supra note 77.

8 Appendix A includes a summary of the findings and an explanation of the methodology.

% Online interview with Brent Carmichael (Moderator, NCM Assocates, Inc), Time 1s Now for Buy-Here, Pay-Here,
AIN Media (Automotivedigest.com), Aug. 2008 {Emphasis added).

¥ Rosland Briggs Gammon, Buy-here, pay-here plans may attract more dealers; Growing customer base, higher
standards may outweigh risks, Automotive News, Vol. 82, No 6294, Feb 11, 2008.

0 73 Fed. Reg. 44522, 44563-65 (July 30, 2008).
' See Testimony of Kathleen Keest, Hearing on H.R. 2309: The Consumer Credit and Debt Protection Act, before

the Subcommittee on Commerce, Trade and Consumer Protection Committee on Energy and Commerce (May 12,
2009).
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%2 Mark A. Cohen, Imperfect Competition in Auto Lending: Subjective Markup, Racial Disparity, and Class
Action Litigation, Vanderbilt University (Dec 2006) [hereinafter Imperfect Competition].

% ThoughAs explained in note 26, though the seller-dealer is listed as the creditor on the contract, in fact it typically
sends the credit application to one or more potential third- party lenders for approval or disapproval. The outside
Iender tells the dealer the terms upon which it would approve the deal, including the “par rate™ or “buy rate™ — that is
the rate that the buyer qualifies for based on its credit quahfications and the collateral. The dealer mark-up, or yield
spread premium is an upward bump to that “buy rate” from which the dealer receives extra compensation.

* See Appendix A. This too, is parallel to the mortgage market, where many borrowers believe that lenders are
required to give them the best rate they qualify for.

% Imperfect Competition. Figures are weighted averages using data from five major auto finance companies
compiling 12.6 nullion records between 1993 and 2004.

% For example, the settlement agreement sets limits in this range for GMAC in Coleman v. GMAC, Para. 8.3, No. 3-
98-0211 (M.D. Tenn, settlement agreement filed Feb. 10, 2004), available at
http-//www consumerfaw.org/issues/cocounseling/content/GMACSettlementAgrmt.pdf.

97 Figures derived from kickback data in the 2008 Consumer Bankers Association Automotive Finance Study (2007
full-year data), and 2007 sales data for dealer-financed vehicles from CNW Market Research (excluding leases).
State market shares also from 2007 CNW Market Research data.
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HOUSE COMMITTEE ON FINANCIAL SERVICES

Hearing on:
Perspectives on the Consumer Financial Protection Agency

Wednesday, September 30, 2009

WRITTEN TESTIMONY OF BILL HIMPLER

Mr. Chairman, Ranking Member Bachus, and Members of the Committee, my
name is Bill Himpler and T am the Executive Vice President of the American Financial
Services Association (AFSA). AFSA’s 350 member companies include consumer and
commercial finance companies, “captive” auto finance companies, credit card issuers,
mortgage lenders, industrial banks and other financial service firms that lend to
consumers and small businesses. I appreciate the opportunity to give our member
companies’ perspective on the proposal to create a Consumer Financial Protection
Agency (CFPA).

Chairman Frank, in light of the revisions for the CFPA that you put forth last
week, I'd like to thank you for your willingness to listen and consider different
perspectives on this very important proposal. At the same time, we noted that many of
the revisions focus on nonbanks.

In addition, some committee members may have seen The Washington Post’s
front-page article on September 27" that defined consumer finance companies more
narrowly than we do. Before I present our views on the CFPA, I'd like to take a minute
to set the record straight regarding consumer finance companies and how they’re

currently regulated.
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Finance companies come in many shapes and sizes — some are independently
owned lenders that specialize in providing personal loans to consumers and small
business owners; others are “captives” that provide financing for vehicles or other
products manufactured by their parent companies. While I cannot speak for other
institutions that may fall under the proposal’s definition of nonbanks, I can assure this
committee that finance companies are already heavily regulated.

In addition to being subjected to federal consumer protection laws, such as the
Truth in Lending Act (TILA), Fair Credit Reporting Act (FCRA) and the Equal Credit
Opportunity Act (ECOA), finance companies are licensed and regulated by the states and
abide by consumer protection statutes in all of the states in which they do business.

Like banks, finance companies undergo regular and vigorous examination by state
regulators. These companies have been successful at meeting the credit needs of
communities in part because they are subject to oversight by state regulators who have a
familiarity with local and regional situations and issues faced by lenders. This
knowledge, along with their proximity, means state regulators frequently are among the
first to identify emerging issues, practices or products that may need further investigation.
Though the state system has not been perfect, no one can argue that states have not
aggressively fought abusive lending. In 2008 alone, state regulators took more than
7,000 mortgage enforcement actions.

After a careful review of the proposed revisions, AFSA remains opposed to the
CFPA proposal. While some critics have equated our stance as being opposed to any
changes to consumer protection regulations, this is not the case. To the contrary, AFSA
strongly supports efforts by the Obama Administration and others to improve consumer

protections for financial services customers ~ but we do have philosophical differences as
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to how to go about achieving this goal. We also have concerns that the revised language
for the proposal could reduce — and perhaps eliminate — a critical source of consumer

credit. I’ll discuss this in more detail later.

To begin, let me outline four fundamental reasons for our position on the CFPA.

First, because it’s based on the premise that the entire financial services industry
is broken, the CFPA would try to “fix”” what’s still working.

Second, the CFPA is still likely to mean higher prices and reduced product choice
for financial services customers even if the “plain vanilla” requirement was eliminated.

Third, we believe that more government intervention in the form of a vast, new
regulator won’t necessarily result in better consumer protection.

And fourth, the creation of another separate regulator would bifurcate the

consumer protection and safety and soundness functions of financial regulation.

If Isn’t Broke, Don’t Fix It

The CFPA is based upon the notion that the entire financial services system is
broken based upon what occurred in the housing market. In addition, the bill’s intent is
to use a “one-size-fits-all approach” and treat all financial services products the same.
For instance, it makes no sense to compare terms, such as APR, for a 30-year fixed
mortgage with those of a short-term installment loan used to buy a new washer and dryer.

It’s important to recognize that mortgages are just one of many products within

the expansive consumer lending marketplace. Many of the companies that would be
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subject to intensified requirements, greater restrictions and higher compliance costs under
the CFPA would be those that didn’t contribute to the mortgage crisis — i.e., those
offering auto financing, personal loans and other types of products that enable consumers
and small businesses to meet their everyday needs.

To put it another way, the lenders that weren’t part of the problem will be left
holding the bag. The financial crisis took a toll on many of these institutions, such as the
auto finance companies that are now struggling to obtain access to capital. Some of them
may decide the compliance costs and risks associated with the CFPA are untenable,

causing them to exit the market and leaving borrowers with fewer credit options.

More Government Doesn’t Mean Better Consumer Protection

Supporters of the CFPA have attempted to portray it as a government watchdog
that would be better able to weed out bad practices in the financial services sector than
the existing federal agencies. Yet there’s no guarantee this will happen — and
policymakers should not be “tricked and trapped” into thinking that more bureaucracy is
what’s needed to improve consumer protection.

Even if it were scaled back in accordance to last week’s revisions, the proposed
agency still would require an immense amount of resources - as well as a restructuring of
existing regulatory personnel - before it could become operational. Such an approach
seems ill-advised when we already have several federal regulators with the expertise and
experience to do the job.

What’s more, putting an untested, inexperienced agency in charge of consumer

protection for the entire financial marketplace could exacerbate existing problems, rather
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than reduce them. A public opinion survey conducted this summer found that 79% of
Americans believe that “before creating a new agency, we should make sure we
understand how it will impact the economy. Rushing to create it may cause more harm in

the long run.”

Consumers and Small Businesses Will Have Fewer, More Expensive Borrowing Options

If the CFPA were to become a reality, financial services customers are likely to
have less borrowing flexibility even with the elimination of the “plain vanilla”
requirement. The new regulator would still retain expansive rulemaking authority and the
ability to determine allowable products and services, which will greatly influence the
options that will be available to consumers. Financial institutions falling underneath the
CFPA’s jurisdiction will face considerable compliance costs that will get passed on to
borrowers. In essence, this would impose a new tax on consumers at a time when they

are least able to afford it.

Splitting the Prudential and Consumer Protection Functions Won’t Yield Better Results

AFSA supports, and believes consumers will be better served by, a regulatory
structure where prudential and consumer protection oversight is housed within a single
regulator. Congress tried to separate these two intertwined functions with the
Government Sponsored Enterprises (GSEs). Federal Housing Finance Agency Director
James Lockhart recently cited this separation of functions as one of the primary reasons

for the failure of Fannie Mae and Freddie Mac. Today, no evidence shows that a
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scparation of prudential and consumer protection regulation will offer better results in the
financial services arena — in fact, indications are to the contrary. We urge Congress to
support a regulatory structure that does not separate financial products and services from
the viability of the companies that offer them.

Indeed, given that the agency would be required only to “consult” with prudential
regulators, it is all too likely that the agency would embark on a mission to severely

restrict sound business and financial practices it perceives as not “consumer friendly.”

CFPA - ECONOMIC RAMIFCATIONS

For the reasons I’ve just explained, AFSA believes the creation of a CFPA will
not fulfill the goal of improving consumer protection for financial services customers. It
most certainly is not in the consumer’s best inferest to add layers of bureaucracy, reduce
credit choices and raise prices for financial services.

In addition, I"d also like to point out that, if the proposal were to focus on
nonbanks, it could reduce — and perhaps eliminate — many finance companies, which are
a critical source of credit for consumers and small businesses.

While banks play a vital role in the economy and the consumer credit market,
Federal Reserve Board statistics show that the majority of non-mortgage consumer credit
is provided by finance companies and others who raise funds through securitization.
Finance companies have a long history of meeting the credit needs of consumers — from
buying a car to get to work, to paying college costs for a son or daughter.

Today’s installment lenders are a key element in supporting the country’s

economic health. People turn to installment lenders for a multitude of reasons. Key
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among these, however, is the need to access small sums to deal with unforeseen
circumstances.

Take for example, an unanticipated car repair. Keeping one’s vehicle in good
repair is essential to allow transportation to work. Absent access to small sums over and
above a wage, the repairs necessary for such transportation may not be possible, resulting
in job loss. Many less-advantaged citizens in our country do not have access to the kinds
of credit cards and financial offerings available to the more fortunate, and have long
relied on access to small-sum installment loans to meet their credit needs. And they have
proven that they can and do make good use of borrowed money, even if they sometimes
struggle to demonstrate their creditworthiness to lenders.

In addition to installment lenders, auto finance companies are vitally important,
especially in an economy where preserving or finding employment is foremost on the
minds of many Americans. Vehicles play a critical role in sustaining employment
because the majority of Americans still use them to get to work. A 2007 U.S. Census
Bureau American Community Survey found that close to nine out of 10 workers drove to
work in 2005, with 75% of the commuters driving alone.

It’s worth noting that, while the proposed revisions to the CFPA legislation would
exempt car dealers, this will be of little consequence to them. These dealers, after all,
will need finance companies to provide their customers with a means to acquire cars.

Consumers are not the only ones who will feel the effects — millions of small
businesses will as well. According to a September 2009 report from the U.S. Chamber of
Commerce’s Center for Capital Markets Competitiveness, most of the 26.7 million
businesses in the United States, including the self employed, rely on credit cards, home

equity loans and other sources of consumer lending to finance their business. Among
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the report’s conclusions is that “the CFPA credit squeeze would like result in business
closures, fewer startups and slower growth.”

If installment, auto and other finance companies were required to shoulder much
of the compliance burden resulting from a CFPA, it undoubtedly would affect their
ability to provide safe, convenient and affordable loans — just as the economy is starting

to show signs of recovery.

A More Effective Approach

AFSA does not oppose consumer protections — it embraces them. We support
rational consumer protection that is regutated and enforced in a manner that allows
financial services providers to plan and price for risk, to operate their businesses
efficiently and safely, and promote access to a full range of credit products for
Americans.

To that end, we offer the following suggestions:

1. Improve Consumer Disclosures

We agree with Elizabeth Warren and others who have cited the need for clear,
casy-to-understand disclosures for consumer credit products — but it makes no
sense to create another agency when we already have an alphabet soup of

regulators that can do the job.



121

10

2. Consider alternatives to the CFPA

The CFPA is not the only option we have for changing consumer protection.
Representative Minnick, for example, is working on an alternative proposal
that would have existing federal and state regulators work together on a
“consumer financial protection council.” Given the importance of this issue,
we urge this committee o avoid rushing into solutions that, in the end, could

create more harm than good.

3. Pursue a regulatory structure that does not separate financial products and

services from the viability of the companies that offer them.

All prudential agencies should work together to coordinate on consumer
protection regulation for financial products and services with the goal that the

regulations be consistent and uniform.

4. Step up enforcement of existing consumer protection laws.

This is not to say we advocate the status quo. While the current financial
regulators already have many enforcement tools at their disposal, changes are
needed to enable these regulators to fully utilize these tools. This includes

allocating sufficient resources and other support.

5. Continue efforts to improve financial education.

The President’s Advisory Council on Financial Literacy and the U.S.

Treasury’s Office of Financial Education play important roles in working with



122

11

the financial services industry and others in the private sector on financial
literacy initiatives. Ultimately, an educated consumer is the best defense

against fraud and unscrupulous practices.

As I said at the outset, we fully support the goal of the administration and this
committee to improve the quality and effectiveness of consumer protection for all
Americans. [ appreciate the opportunity to testify here today and am happy to answer

any questions Members may have.
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My name is David C. John. I am a Senior Research Fellow in Retirement Security
and Financial Institutions at The Heritage Foundation. The views I express in this
testimony are my own, and should not be construed as representing any official position

of The Heritage Foundation.

The Treasury Department has proposed consolidating the existing consumer
protection divisions of the various federal financial regulatory agencies into a new and
powerful Consumer Financial Protection Agency (CFPA). The CFPA would be
responsible for creating and enforcing the regulation of consumer financial products.' On
July 9, House Financial Services Committee Chairman Barney Frank introduced a
slightly revised version of the Treasury proposal as H.R. 31267 and announced his
intention to pass the bill as rapidly as possible. Just last week, Chairman Frank issued a

revised version of this proposal.

Even with the most recent changes, creating a new agency would be a huge
mistake that would hurt consumers far more than it helps them. A CFPA would raise
costs for consumers, reduce the number and kind of products available to them, increase
the micro-management of financial-services firms, and greatly increase the confusion

caused by differing and conflicting consumer laws in the different states.

A far better approach would be to coordinate the consumer activities of existing
state and federal financial regulators by creating a coordinating council designed to
promote equal standards of consumer protection using agencies’ existing powers. Critics
of the current regulatory system justify the need for a CFPA by citing instances where
different agencies applied different regulatory standards to similar products, and pointing
to unregulated entities or products that took advantage of consumers. But these problems

could just as easily be solved by a coordinating council as by creating a massive new

'A Treasury Department fact sheet, “Strengthening Consumer Protection,” on the proposed new agency is
available at

hutp:/rwww financialstability. gov/docs/regulatoryreform/strengthening_consumer_protection.pdf
(September 1, 2009).

*H.R. 3126, at hetp /hwww.house.goviapps/listipress/financialsves_dem/21frank_011_xml pdf (September 1,
2009).
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regulator. The council would be managed and staffed by the agencies with an oversight

panel of outside experts to monitor its activities and ensure that coverage is universal.

Consumer protections need to be both more effective and to apply to all
consumers, regardless of the presence of unregulated products or segments of the
industry, but there is no need for a massive new agency. Given the right instructions and
oversight, the existing state and federal regulators could effectively deal with abuses and
gaps between different types of financial institutions. As discussed below, the proposed
CFPA could actually make matters worse for consumers by causing chaos while it re-

arranges the existing regulators into a cumbersome, unresponsive bureaucracy.
A Better Approach to Consumer Protection

A better way to improve consumer financial regulation would be to create a
council of regulators similar to the one charged with creating uniform standards for the
examination of financial institutions, the Federal Financial Institutions Examination
Council (FFIEC).> The council of consumer financial regulators would be charged with
ensuring that existing state and federal regulators have uniform regulatory standards that
apply to all types of financial institutions and can meet the challenges posed by complex
new financtal products. But it leaves the day-to-day enforcement to regulators that
understand that type of financial institution and its operational necessities. Such a council
has the advantage of neither creating a vast new all-powerful bureaucracy nor completely

disrupting current regulatory efforts by merging parts of different agencies.

The council would consist of one representative from each federal agency” and

elected representatives from councils of the various types of state regulators®. In addition,

*The FFIEC “is a formal interagency body empowered to prescribe uniform principles, standards, and
report forms for the federal examination of financial institutions by the Board of Govemnors of the Federal
Reserve System (FRB), the Federal Deposit Insurance Corporation (FDIC), the National Credit Union
Administration (NCUA), the Office of the Comptroller of the Currency (QC (), and the Office of Thrift
Supervision (QT8), and to make recommendations to promote uniformity in the superviston of financial
institutions. In 2006, the State Liaison Committee (SLC) was added to the Council as a voting member.
The SLC includes representatives from the Conference of State Bank Supervisors (CSBS), the American
Council of State Savings Supervisors (ACSSS), and the National Association of State Credit Union
Supervisors (NASCUS).” See htip:/fwww ffiec.gov/ (September 1, 2009).

“If existing federal financial regulatory agencies are merged, or new ones are created, the membership of
the counctl would change, but not its purpose or ongoing efforts.

* Thus, there would be one mdividual representing state credit union administrators, another representing
state banking regulators and so forth,
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it would have a fully participating chairman® appointed by the president and a board of
outside expert advisors, who would monitor consumer regulatory activities. Staffing
would come from within the agencies except for a very small support staff for the

chairman and advisors.

The inclusion of state regulators in the council would make coverage even more
universal than it would be under the proposed CFPA. Standards agreed to by the council
would apply to insurance companies (exempted under the CFPA approach) and as states
move fo license them, the unregulated mortgage brokers and others who were often
responsible for abuses in mortgage lending. Instead of a one-size-fits-all policy dictated
by Washington, states would continue to have flexibility in implementing regulations,
subject to the oversight of the council and its expert advisors, who could issue public
statements and studies to make sure that consumers are aware of states with poor
coverage or enforcement. Failure to act could make loans issued in those states ineligible
for securitization or sale to investors in other states. This approach would preserve state
regulation of those entities that are currently state-regulated rather than attempting to
federalize all aspects of consumer financial relationships.” The council would also
include both the Securities and Exchange Commission and Commodity Futures Trading
Commission, thus closing other gaps in the CFPA as proposed, including the regulation

of retirement savings accounts.

The council would be responsible for developing broad standards for consumer
regulation while leaving the writing and enforcement of specific regulations to those
agencies with responsibilities for that area. This ensures that the regulations take into
consideration the operational realities of the regulated institutions as well as any special

o . 8
characteristics of regional markets.

*Council gudelines would be developed by consensus. The outside advisors would submit reports and
provide advice to the council, but would not participate in its deliberations.

"Currently the Uniform Commercial Code, recommended language created by the National Conference of
Commissioners on Uniform State Laws (NCCUSL) and the American Law Institute (ALI) and passed by
the individual states, sometimes with changes to reflect the circumstances of specific states, ensures that
businesses with interstate operations face roughly the same legal climate in all states. Should it be
necessary, a similar mechanism could recommend model financial regulatory standards to state legislatures.
¥Since decisions of the council would not have the force of law, implementation of decisions may require
the individual agencies to alter their regulations, or even to seek a change to statutes from the relevant state
or federal legislative body. Agencies that failed to implement council guidelines would be identified
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Another key advantage of the council is that by using existing regulators and their
current authority, the regulators’ individual efforts can be better monitored than the
results of the proposed vast new bureaucracy’s vague and almost unlimited powers.
Through proper congressional oversight and the reports from the new council’s expert
advisors, Congress can better pinpoint successes and failures than it could by attempting

to keep track of the efforts of one massive agency.
New Federal Agency Is Not the Best Way to Help Consumers

While some Members of Congress and the Obama Admiuaistration seem to believe
that only the creation of a new agency will prove their commitment to ensuring that
customers receive both the information and financial product choice that they need, this is
not the case. Financial products can be confusing, and consumers can be manipulated
into making poor choices. However, improved disclosures and requiring financial
institutions to offer basic products to all of their customers with the appropriate credit
history, does not mean a whole new federal agency needs to be created. The draft credit
card regulations issued by the Federal Reserve last year,” for instance, were an effective
response to problems in that industry. Although Congress chose to go beyond the Fed’s
regulations, the quality of the draft regulations demonstrate the ability of the current

financial regulators to effectively handle consumer issues'.

The CFPA proposal is filled with poorly considered departures from existing law
and practice that are as likely to damage consumers’ interests as improve them. Giving
any agency such wide powers makes little sense, and encouraging the individual states to
create their own higher standards will damage the national market in financial services.
Congress should avoid the bad policies contained in the proposed CFPA. The same goals
supported by those who propose the creation of a new agency can be better achieved

through a coordinating council of existing regulatory agencies instead. There is no need

through its reports, and in some cases those reports could recommend that the relevant legislative body
impose those decisions through changes in the law.

*For a sumnmary of the credit card rules approved by the Federal Reserve Board of Governors on December
18, 2008, see “Highlights of Rules Regarding Credit Card Accounts,” at

http:/fwww federalreserve. govinewsevents/press/bereg/bereg20081218al pdf (September 1, 2009).

David C. John, “Senate Credit Card Bill Would Restrict Credit for Those Who Need It Most,” Heritage
Foundation WebMemo No. 2435, May 12, 2009 at

htip /hnew.heritage. org/Reseurc h/Regulation/n m2435.« fim
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for a massive new agency when existing agencies could work better, faster, and at little

additional cost.
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The Heritage Foundation is a public policy, research, and educational organization
operating under Section S01(C)(3). It is privately supported and receives no funds from
any government at any level, nor does it perform any government or other contract work.

The Heritage Foundation is the most broadly supported think tank in the United States.
During 2008, it had nearly 400,000 individual, foundation, and corporate supporters
representing every state in the U.S. Its 2008 income came from the following sources:

Individuals 67%
Foundations 27%
Corporations 5%

The top five corporate givers provided The Heritage Foundation with 1.8% of its 2008
income. The Heritage Foundation's books are audited annually by the national accounting
firm of McGladrey & Pullen. A list of major donors is available from The Heritage
Foundation upon request.

Members of The Heritage Foundation staff testify as individuals discussing their own
independent research. The views expressed are their own and do not reflect an
instifutional position for The Heritage Foundation or its board of trustees.
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Chairman Frank, Ranking Member Bachus, Members of the Committee, my name
is Michael Menzies. I am the President and CEO of Easton Bank and Trust Company in
Easton, Maryland and the Chairman of the Independent Community Bankers of
America’, Easton Bank is a state-chartered community bank with $150 million in assets.

I am pleased to represent community bankers and ICBA’s 5,000 members at this
important hearing on the proposed Consumer Financial Protection Agency (CFPA).

ICBA believes that consumer protection is the cornerstone of our financial
system. It is the virtue that defines community banking and allows institutions like mine
to stand out in a very crowded field of competitors. The 8,000 community banks in this
country operate in the shadow of a relative handful of megabanks, and cannot compete on
margins or economies of scale. Were all things equal, it would not be possible for many
of ICBA’s member banks to have existed for well over a century, as they have, It is
consumer protection — manifested as special attention paid to the individualized needs of
cach customer, better rates and terms for lending products, and the knowledge that with
local decision-making comes local accountability — that has made the community
banking sector resilient for generations.

During this economic downturn, increasing numbers of consumers have
recognized this distinction and have moved their assets to local banks with proven track
records of conservative and sensible financial stewardship. Customers are attracted to do

business with community banks because they are responsible lenders, with local decision-

! The Independent Community Bankers of America, the nation’s voice for community banks, represents
5,000 community banks of all sizes and charter types throughout the United States and is dedicated
exclusively to representing the interests of the community banking industry and the communities and
customers we serve,

With nearly 5,000 members, representing more than 20,000 locations nationwide and employing nearly
300,000 Americans, ICBA members hold $1 trillion in assets, $800 billion in deposits, and $700 billion in
loans to consumers, small businesses and the agricultural community.
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making and a vested interest in their local economies. This is why community banks have
not gotten into trouble through the use of exotic lending products that led other large
firms into bankruptcy or partial government ownership. This relationship is symbiotic:
Instilling confidence in our customers that they will be treated honestly means a
community banker is not going to take excessive risks, and will certainly not engage in an
abusive practice to drive customers away. It also explains why community bankers never
relaxed their lending standards simply to compete with the megabanks and non-bank
lenders.

Target the source of the preblem

However, where virtues exist, so must vice. As we now know, two distinct
classes of firms operate in a way that proved abusive to consumers — one above and one
below the radar, yet both managing to avoid adequate regulation: above was the group of
over-leveraged, too-big-to-fail firms whose concentration risks have cost American
taxpayers over $7 trillion in economic worth. These firms are, undeniably, under the
jurisdiction of myriad federal regulators. However, these regulators have neither the
means to resolve a systemically risky financial firm, or the mandate to scrutinize these
firms to match the level of danger they and all their disparate parts represent to the
broader economy. Below the radar exist far toc many non-bank financial institutions,
peddling their wares, unencumbered by most forms of government regulation,
accountability, or care for the future well-being of those to whom they lent
indiscriminately. It is these firms that should be the focus of the CFPA.

Furthermore, to protect consumers, Congress needs to make passing legislation to

identify institutions that may pose a systemic risk a first priority this fall. They must
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subject these mammoth firms to stronger supervision, capital and liquidity requirements,
and better protect the taxpayers by establishing a systemic risk fund paid for by those
firms. An important part of the solution to the too-big-to-fail problem is contained in
H.R. 2897, the Bank Accountability and Risk Assessment Act, introduced by
Representative Luis V. Gutierrez, and ICBA urges the Committee to incorporate this
measure into any broader financial regulatory reform proposal it considers in the future.

H.R. 3126, the CFPA Act of 2009, as introduced

As currently drafted, ICBA is very concerned that H.R. 3126 would do more harm
than good by unduly burdening our nation’s community bankers who did not engage in
the deceptive practices targeted by the proposal, yet would be hardest hit by the added
regulatory burden imposed by this new agency.

First, we appreciate that the legislation does not transfer enforcement authority
over the Community Reinvestment Act (CRA) to the new agency. This is a common-
sense step that allows current prudential regulators to maintain their authority over this
law. CRA is intended to ensure that banks are providing services to all segments of the
community. Similarly, other fair lending statutes, such as the Equal Credit Opportunity
Act (ECOA) and Home Mortgage Disclosure Act, should also remain with the current
financial regulatory agencies that will be conducting safety and soundness examinations.

For community banks, safety and soundness and consumer protection are not
mutually exclusive functions. The legislation creating the CFPA regrettably splits the
safety and soundness and consumer protection functions, going so far as to place this new
agency as the ultimate arbiter of any dispute between a prudential regulator and itself.

While community banks go above and beyond to protect their customers, allowing
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consumer protection to trump safety and soundness is a dangerous precedent. Bank
regulators have expertise in balancing safe and sound operation with the need to provide
consumers information they need to make informed financial decisions and protect them
from unfair and harmful practices.

In addition, and contrary to conventional wisdom, the concept of prescribing a
“plain vanilla” list of financial products will harm, not help, community banks. That is
why we are pleased that the Chairman’s proposed revisions to the bill eliminate this
requirement. To be sure, community banks are able to offer consumers simpler products
when it is appropriate; but “‘simpleness” as a doctrine should not be promoted at the
expense of all other products or, more importantly, a customer’s needs. The “plain
vanilla” mandate contained in the introduced version of H.R. 3126 would create a
structure for certain financial products, where some must meet a lesser threshold of
acceptance while others must face more scrutiny and require more paperwork.
Community banks do not have robust legal and compliance departments to handle this
sort of product approval regime: it is, on average, no more than three people. As a
consequence, any incentive a CFPA creates — intentionally or otherwise — to offer “plain
vanilla” products will amount to a disincentive for community bankers to offer anything
but those products. In this regard, a level playing field will put small, local bankers at a
tremendous competitive disadvantage relative to their larger competitors.

Improvements in discussion draft, but further changes needed

ICBA appreciates that Chairman Frank has begun to address other community
bank concerns in the recently released discussion draft. Removal of a “plain vanilla”

product mandate or authority is very significant; this deletion must be maintained as this
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legislation advances. We are also pleased that the CFPA may no longer apply a
“reasonableness” standard in assessing whether an act or practice is unfair. Such vague
standards, while not unknown to the banking sector, create uncertainty and nvite
litigation — two things anathema to community bankers.

That said, there remain significant areas of the proposal to which we object:

* The task of examining a bank for consumer protection compliance should remain
with the banking agencies. As discussed previously, ICBA believes the
regulatory, enforcement and examination powers shifted to the CFPA would
unwisely separate consumer protection from safety and soundness enforcement,
when both types of enforcement must co-exist under one agency for efficient
financial services regulation. Separating this enforcement among two different
agencies would only give each agency half the information it would need to
conduct thorough examinations. We believe the CFPA should focus its resources
on the not-insubstantial task of setting up an exam system for non-banks, rather
than stripping the existing agencies of their consumer compliance examiners. Lax
supervision of non-bank lenders was a key contributor to our financial crisis, not
the carefully supervised activities of community banks.

o Rulewriting for banks cannot be the sole responsibility of the CFPA, and should
be shared jointly between CFPA and the federal banking agencies. If the CFPA is
not equally interested in the safety and soundness of the lender, it is likely to
promulgate unnecessarily burdensome or contrary rules to those issued by the

prudential regulator.
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o The Chairman’s discussion draft modifies the leadership structure of the proposed
CFPA, creating an autonomous director, while establishing an advisory board
with virtually no authority. ICBA is strongly concerned with this approach,
which lacks any form of substantive checks and balances, and provides no
meaningful voice for community bank viewpoints in the decision-making process
of the Agency. The advisory board should be vested with real authority over this
powerful agency.

» Regarding funding of the CFPA, if the agency is not funded by appropriations,
ICBA strongly supports assessments on non-bank financial firms under the
CFPA’s jurisdiction as a main source of Agency funding. However, we are
strongly opposed to the CFPA’s authority to assess fees on federally insured
depository instifutions. Since the Chairman’s new draft also draws funds from the
Federal Reserve System, it is unnecessary to assess further fees on the community
banking sector.

¢ The numerous reporting requirements in this bill place a disproportionately high
burden on community banks without a commensurate benefit to consumers. The
cost of these mandates is very high for small institutions that simply do not have
the extra resources available to comply. The committee should review the cost
and utility of these reporting requirements for community banks and eliminate
those that do not appropriately balance costs and benefits.

Conclusion
It was just over a year ago that the collapse of Lehman Brothers helped trigger a

credit crisis that crippled the economy. Congress owes it to the American people to
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modernize our financial consumer protection regulations of the many non-bank financial
firms, and to address the challenges posed by systemically risky and too-big-to-fail
institutions.

However, the proposed CFPA highlights a long-standing challenge facing
community banks, namely encouraging policymakers to distinguish between large and
small financial institutions and not to assume that a one-size-fits-all approach is an
appropriate way to legislate or regulate the financial sector. If the current economic crisis
has proven anything, it is that there are significant disparities between the way large firms
and smaller firms do business, a fact that should be considered before applying a “broad-
brush” legislative approach toward protecting consumers.

In recent Congressional testimony, administration officials pointed out the
disparity between the existing regulatory regimes for federally insured banks and those
for non-bank financial firms. ICBA agrees that the lack of sufficient regulatory oversight
of many unregulated firms, particularly those in the mortgage industry, contributed
significantly to our financial crisis. However we disagree with a response that, instead of
focusing on regulatory gaps and augmenting existing systems, places community banks
into an entirely new regime with only vague limits and checks on its powers.

We must end too-big-to-fail and reduce systemic risk 1 order to protect
consumers, local communities, our financial system and the economy from the
destabilizing effects that occur when a giant institution runs into trouble. Community
banks fund growth, drive new business development, help families buy homes, and
finance education. We are not responsible for the current state of our economy but are the

victim of others’ bad practices. Yet, we continue to help the people and businesses in our
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communities recover from this crisis and find a way back to prosperity. ICBA looks
forward to working with this Committee to create a financial system that better protects
consumers while not overburdening or restricting the ability of thousands of community
bankers from serving their customers’ legitimate credit and investment needs.

Thank you, and I look forward to your questions.



Statement
of the

U.S. Chamber
of Commerce

ON:

TO:

BY:

DATE:

PERSPECTIVES ON THE CONSUMER FINANCIAL
PROTECTION AGENCY

U.S. HOUSE OF REPRESENTATIVES COMMITTEE ON
FINAINCAIL SERVICES

ANDREW J. PINCUS, PARTNER, MAYER BROWN LLP

SEPTEMBER 30, 2009

The Chamber’s mussion 15 to advance human progress through an economie,
pohtical and social system based on individual freedom,
meenttve, itiative, opportunity and rosponsibility.



140

The U.S. Chamber of Commerce is the world's largest business federation, representing more
than three million businesses and organizations of every size, sector, and region.

More than 96 percent of the Chamber's members are small businesses with 100 or fewer
employees, 70 percent of which have 10 or fewer employees. Yet, virtually all of the nation's
largest companies are also active members. We are particularly cognizant of the problems of

smaller businesses, as well as issues facing the business community at large.

Besides representing a cross section of the American business community in terms of number of
employees, the Chamber represents a wide management spectrum by type of business and
location. Each major classification of American business manufacturing, retailing, services,
construction, wholesaling, and finance — is represented. Also, the Chamber has substantial
membership in all 50 states.

The Chamber's international reach is substantial as well. It believes that global interdependence
provides an opportunity, not a threat. In addition to the
U.S. Chamber of Commerce's 112 American Chambers of Commerce abroad, an increasing
number of members are engaged in the export and import of both goods and services and have
ongoing investment activities. The Chamber favors strengthened intemational competitiveness
and opposes artificial U.S. and foreign barriers to international business.

Positions on national issues are developed by a cross section of Chamber members serving on
committees, subcommittees, and task forces. More than 1,000 business people participate in this
process.
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Chairman Frank, Ranking Member Baucus, and Members of the House Financial
Services Committee, thank you for the opportunity to appear before you today on behalf of the
U.S. Chamber of Commerce to address the Consumer Financial Protection Agency Act (“the
Act™).

The Chamber strongly supports the Administration’s goal of enhancing consumer
protection. Even before the financial crisis hit, the Chamber’s Center for Capital Markets
Competitiveness called for regulatory reform, including strengthening consumer protections. The
crisis has clearly illuminated the shortcomings of our outdated regulatory system. Millions of
consumers and investors were harmed, in part because of regulatory gaps but just as much or
even more because of regulators’ failure to exercise the authority — especially the enforcement
authority — that they already possess.

The Chamber believes that consumers need:
s Clearer disclosure and better information;

« More vigorous, effective enforcement against predatory practices and other
abuses; and

¢ Elimination of regulatory gaps that allowed some financial services entities to
escape regulation applicable to their competitors.

We need smarter, more effective regulation. Adding new regulatory layers and enacting
expansive, and duplicative, regulatory authority will not produce that result. Rather, it is likely
to lead to confusion, uncertainty, and a regulatory system that imposes heavy burdens on
business without providing the protections that consumers need.

On September 23™, the Chamber released a study conducted by Thomas Durkin, an
economist who spent more than 20 years at the Federal Reserve. Durkin concluded that
regulatory burdens associated with a lack of preemption and legal uncertainties created by new,
vague, and undefined statutory terms would reduce the ability of financial institutions to extend
consumer credit, and would likely increase the cost of credit that is available.

Moreover, this reduction in credit would impact small businesses as well, because it
would affect the very consumer financial products that small businesses use to suppiement
business credit, which often is not available to small and new enterprises. At the very time when
we need these job-creators the most in order to restore growth to our economy, we will be
hobbling their efforts by reducing their access to the credit that is essential to fuel that growth. 1
have submitted a copy of Mr. Durkin’s study with my testimony.

The Chamber opposes the CFPA legislation in its current form because it believes the
current bill is the wrong way to enhance consumer protection, and it will have significant and
harmful unintended consequences for consumers, for the business community and for the overall
economy.
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Chairman Frank’s September 22 memorandum identified a number of the specific
concerns that we have expressed. However, illustrating the complexity of these issues and the
need for careful assessment of the impact of proposed provisions, the changes made in the bili do
not address the concerns discussed in the memorandum.

I will focus my remarks on six areas:

* The scope of the current draft legislation;

» the vague regulatory burdens that it would impose;

o the requirement that covered businesses offer particular products;
¢ the lack of coordination among federal regulators;

s the creation of new state regulatory authority; and

¢ the lack of preemption.

Scope

The scope of H.R. 3126 as introduced is sweeping, giving the CFPA authority to regulate
businesses and professionals far beyond traditional consumer finance.

The bill does not focus on entities that are solely, or even principally, engaged in
financial services activities. Rather, it casts an extremely broad net that would encompass a vast
segment of the entire economy.

We appreciate the recognition of this overbreadth in Chairman Frank’s September 22
memorandum. Unfortunately, the revised bill does not solve the problems created by the

underlying bill’s expansive approach. Here are just a few examples of the many I can cite:

» Merchants and Retailers

Although Section 124(a) provides that the CFPA does not have authority “regarding
credit or other financial activity issued directly by a merchant, retailer or seller of nonfinancial
services to a consumer” (emphasis added), the definitions of “extending credit” and “covered
person” remain unchanged, leaving open the possibility that a merchant could be found by the
CFPA to “indirectly” engage in financial activity or to be a “material service” provider to a
covered person. For example, a business that merely accepts credit cards could meet either of
those qualifications — either indirectly engaging in a financial activity (the provision of credit by
the credit card network) or providing a material service to the credit card network.
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In addition, although businesses that sell stored value cards are now exempt, businesses
that issue stored value cards — or that merely allow their names or trademarks to be used on
stored value cards — remain subject to regulation as a “covered person.”

»  Accountants, Lawyers, and Tax Preparers

Section 124(e) exempts accountants, lawyers, and tax preparers, but provides that the
exemption “shall not apply....to the extent such person is” engaged in a “financial activity” or is
otherwise subject to the existing federal consumer laws. That means that any activity by an
accountant or lawyer that falls within the broad “financial activity” definition — provision of tax
planning advice in connection with estate planning, for example — or any activity that the Agency
classifies as a financial activity under its rulemaking authority would trigger the applicability of
the statute.

Moreover, although tax preparation services are no longer expressly included in the
definition of “[ajcting as a financial advisor” (Section 101(18)(1)), such services are not
expressly excluded from that definition. Accordingly, there is a risk the Agency could simply
interpret the broad language of the definition (“providing financial and other related advisory
services”) to include tax preparation.

» Real Estate Brokers and Auto Dealer

The exemptions for real estate brokers and auto dealers suffer from the same flaw as the
one for accountants, lawyers, and tax preparers: they do not apply if the person is engaged in a
financial activity or otherwise subject to the existing federal consumer laws,

In addition, even the limited protection provided by the exemptions fails to encompass
activities in which these individuals routinely engage. Thus, the “real estate broker” exemption
does not include negotiations relating to financing and the auto dealer exemption does not apply
to lease transactions and excludes activities relating to the arranging of financing. That means
that auto dealers likely will be covered by the statute for all activities other than all-cash vehicle
sales.

e New “Related Person” Provision

The bill includes a new provision, defining the term “related person” (Section 101(30)),
which is applicable to all entities other than bank holding companies, credit unions, and
depository institutions. 1t includes:

o ‘“‘any director, officer, employee charged with managerial responsibility, or
controlling stockholder of, or agent for, such covered person” and “any shareholder,
consultant, joint venture partner, and any other person as determined by the Director
who materially participates in the conduct of the affairs of such covered person.”
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o Also included is “any independent contractor (including any attorney, appraiser, or
accountant), with respect to such covered person, who knowingly or recklessly
participates in any” violation of “any” law or regulation or breach of fiduciary duty.

Any person who is a related person “shall be deemed to be a covered person for all purposes of”
the new law and the existing federal laws.

This provision has extremely broad implications. It allows the Agency fo impose fees on,
and require reports from, employees, shareholders, directors and others. And it broadly subjects
shareholders and directors to the Agency’s authority, even with respect to activities unrelated to
the covered person with which they are associated.

The portion of the definition relating to independent contractors casts the net even
farther: independent contractors are transformed into “covered persons” — and become subject to
regulations that didn’t previously apply ~ if they “recklessly” have “participated” in a violation
of any law. How can these entities protect themselves? Any association with a covered person
that engages in wrongful conduct could trigger regulatory obligations that the contractor
previously ignored, based on a very vague and uncertain standard. More importantly, that
standard can be invoked in an action secking damages by the Agency, a State Attorney General,
or a plaintiffs” lawyer to whom a State Attorney General has outsourced the case. This is a huge
expansion of potential Lability.

We recognize that there is a similar concept, institution-related party, in the banking law.
But the proposed use of the concept here is much broader — including imposing all of the
Agency’s regulations on a previously-unregulated party and subjecting that party to liability for
class-action type damages.

e Agency Authority to Expand its Own Jurisdiction

Another troubling aspect of H.R. 3126 is that it gives the Agency the authority to expand
its own jurisdiction, including within the scope of “financial activity” “any other activity that the
Agency defines, by regulation as financial activity for the purposes of this title.” That opens the
door to ever-expanding jurisdiction through regulatory fiat and without congressional review.

The revised draft includes standards that the Agency must meet to expand its authority,
but those standards impose no real limitations. The Agency need only find that:

o “the activity has, or there is likelihood that the activity will have, a material
adverse impact on the creditworthiness or financial well-being of consumers,” or

o “the activity is incidental or complementary to any other financial activity
regulated by the Agency,” or

o “the activity is entered into or conducted as subterfuge or with a purpose to
evade” the provisions of the bill or existing consumer protection laws.



145

These new standards for expanding the Agency’s authority are vague and vuinerable to
varying interpretations ~ the “substantial likelihood” test gives the Agency the ability to
hypothesize adverse consequences and then extend ifs regnlatory reach based on its own
suspicions. And given the broad-based authority of the Agency, there could be a relatively low
threshold for defining activities as “incidental” or “complementary” (a term that appears to be
drawn from banking law, where it did receive a broad interpretation).

Vague Statutory Standards

Another aspect of H.R. 3126 that provoked considerable concern is the provision that,
without any action by the Agency, would have imposed vague regulatory standards upon covered
persons—standards that would have required businesses to determine the extent to which
consumers comprehended particular information.

Although this provision (Section 132(b)) has been removed from the revised bill, new
language has been added to Section 138(1) making it “unlawful for any person” to engage in any
unfair, deceptive or abusive act or practice. This provision imposes broad liability on anyone —
not just a covered person — any time the Agency later determines that person’s conduct is
“unfair”, “deceptive” or “abusive,” even if there was no regulation requiring a particular
disclosure or prohibiting the particular practice. It thus subjects businesses to broader and
vaguer standards than the language deleted from the bill.

Requirement of “Plain Vanilla” Products

The revised bill does not include the provision of H.R. 3126 that imposed the “plain
vanilla” product requirement (Section 136). But nothing in the revised bill prevents the Agency
from imposing that very same requirement, or otherwise pushing consumer products toward
standardization, by using its broad authority to prevent “abusive” acts and practices (Section
131), which includes the imposition of “requirements for the purpose of preventing such acts or
practices” or by invoking its “fair dealing” authority (Section 137). Furthermore, the elimination
of preemption of state law means that States would be free to impose a “plain vanilla”
requirement even if the Agency did not do so, and 50 different such requirements at that.

Regulatory Coordination

Separating the regulation of financial products from regulatory expertise regarding the
safety and soundness of financial institutions threatens consumers as well as the stability of the
entire financial system. The vast majority of consumer protection issues also implicate safety
and soundness concerns. Frequently, the issues are two sides of the same coin: pricing a product
to reflect its cost and risk may promote safety and soundness but also may implicate consumer
protection concerns.

The revised bill attempts to address this issue by creating a dispute resolution process. It
is not clear whether that process could be effective — even the bill recognizes that it could take 60
days for an issue to be resolved, and experience with statutory deadlines indicates that they are
rarcly met.
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More importantly, Section 123(c)’s resolution procedure applies only to conflicting
“material supervisory determinations” between the CFPA and a federal banking agency. It does
not apply to “any regulation or guidance, or order of general applicability” — and therefore would
not apply to the significant risk that the CFPA would adopt regulations that conflict with safety
and soundness principles.

Lack of Preemption

At a time when harmonization has been identified by all stakeholders as a goal of
regulatory reform, the proposed CFPA will do exactly the opposite. Rather than adopting a new
national standard and eliminating multiple and conflicting state laws, the new agency would set
the floor, creating inconsistencies, duplications, and conflicting mandates between the federal
and state agencies.

Thus, the bill rolls back 150 years of banking law by subjecting national banks for the
first time to a labyrinth of state consumer protection mandates. And if that were not problematic
enough, the bill gives States independent power to interpret and enforce the federal standards —
even if they adopt an interpretation different from the Agency’s.

Again, thank you for the opportunity to testify, and I look forward to answering the
Committee’s questions.
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Thank you, Mr. Chairman, Ranking Member Bachus and members of the Committee on
Financial Services for inviting me here today. | appreciate the opportunity to share with
you the views of the NAACP on the creation of a Consumer Financial Protection
Agency, or CFPA. [ would also like to begin by thanking you, Chairman Frank, for all
you have done and continue to do to help low- and middle-income Americans, as well
as racial and ethnic minority Americans attain financial security. In fact, NAACP
members from across the Nation who were fortunate enough to hear your presentation
at our annual convention in New York earlier this year are still talking about the new
agency and its promise for our communities.

Move than one hundred years old, the NAACP today is our Nation's oldest, largest and
most widely recognized grassroots civil rights organization. We currently have more
than 2,200 units in every state in the country, as well as in ltaly, Germany, Korea and
Japan.

The NAACP is very supportive of the creation of a strong and effective Consumer
Financial Protection Agency with the protection of civil rights and a directive that it seek
out and work to eliminate discrimination as a core part of its mandate. We need clear
and concise rules, clearly and vigorously enforced, if we are to promote economic
security and growth throughout our Nation. For too long, racial and ethnic minorities,
the elderly and others have been targeted by unscrupulous lenders and underserved by
traditional financial institutions. The result of this lack of standard rules and strict
enforcement of the rules that we do have has been the financial stagnation, and in too
many cases, the economic ruin, of entire communities.

Qur current system of consumer protection fails to protect Americans of all races and
backgrounds from the most basic exploitation and abuses that can cost individuals and
families hundreds of thousands of dollars, and even their homes. Current laws and
enforcement allow a range of institutions to escape supervision because responsibility
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for consumer protection is fragmented across too many regulators. Too many finance
companies are not regulated at all at the Federal level.

When they have been engaged, too many regulators have spent too much time in
recent years asking “What's the effect on the financial firm?” without asking “What's the
effect on consumers?” As a result, among other problems, regulators permitted
inappropriate mortgages and abusive credit card practices. And the result of these
misplaced priorities, as we have seen, has been an almost complete collapse of not
only our Nation's economy, but the near ruination of the global financial system as well.

In the recent crisis, many of the people who were targeted by unscrupulous lenders lost
their savings, their financial security, and in too many cases their homes. Sadly, many
of the worst abusers consistently targeted low-income families, racial and ethnic
minorities, women and the elderly.

Examples of the financial abusers targeting racial and ethnic minorities abound, and can
be found throughout the mortgage arena, where predatory lenders consistently targeted
African Americans and others. This was also done in credit card abuses and in payday

lending, just to name a few.

For example, in the American mortgage market predatory lenders have, for decades,
targeted African American borrowers and other racial and ethnic minorities as well as
the elderly with their nefarious products. A study by the Center for Responsible Lending
demonstrated that for most types of subprime home loans, African American and Latino
borrowers are more than 30% more likely to have higher fees and interest rate loans
than Caucasian borrowers, even after accounting for differences in risk'. In fact, United
for a Fair Economy estimates that people of color are 2 to 5 times more likely to receive
a predatory loan than white borrowers.? Put in other terms, sub-prime mortgage
originators have flooded minority communities with high-cost, unsustainable loans that
were made to consumers without regard to their ability to repay or the value of the
property. From 2000 to 2007, communities of color lost between $164 and $213
billion,® and the numbers keep rising as the foreclosure crisis worsens. Fannie Mae and
Freddie Mac estimate that up to half of the borrowers who received subprime loans
should have qualified for “prime-rate” conventional loans, had mortgage lenders
exercised proper business sense.*

This is not a new trend. As far back as 2000, a study by the U.S. Department of
Housing and Urban Development clearly demonstrated that many peopie of color could
qualify for more affordable loans than they were receiving®. in 1996, a study by Fannie

! Center for Responsible Lending. May 31, 2006. “Unfair Lending: The effect of Race and Ethnicity on the Price
of Subprime Morigages” Debbie Gruenstein Bocian, Keith Ernst and Wei Li.

The Silent Depression: State of the Dream 2009,” United for a Fair Economy, 2009.

3 “Foreclosed: State of the Dream 2008,” United for a Fair Economy, 2008.

* See the Center for Responsible Lending's Fact Sheet on Predatory Mortgage Lending at
htp:ffwww.responsiblelending.org/pdfs/2b003-mortgage2005.pdf, and The Impending Rate Shock: A Study of Home
Mortgages in 130 American Cities, ACORN, August 15, 2006, available at www.acorn.org,

$ Unequal Burden: Income and Racial Disparities in Subprime Lending in America (Washington, DC: HUD, 2000).
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Mae and Freddie Mac reported that as many as a third of the families who receive
subprime loans actually qualify for prime loans®.

Sadly, mortgage lenders are not the only ones who target racial and ethnic minority
communities with their wealth-stripping products. In the credit card market, one report
showed that 15% of African-American and 13% of Latino card users have cards with
interest rates over 20%, compared to only 7% of White card users — many of whom are
responding to credit card solicitations with preset terms and conditions. Our
communities were also hard hit by the exploitative ploys of some credit card companies
which would hike interest rates and charge excessive fees, often without any
advance notice and sometimes without the knowledge of the credit cardholder.

And payday lenders are notorious for setting up their shops, and charging incredibly
exploitative rates, in abundance in African American communities. To paraphrase
Julian Bond, the Chairman of our National Board of Directors, payday lenders are as
common in African American communities as Starbucks Stores are in middle class
communities that are predominantly White.

It is because of these targeted abuses that the NAACP strongly supports the creation of
a strong Consumer Financial Protection Agency. As envisioned, the CFPA would
provide the government with the tools necessary to help consumers navigate and be
treated fairly by what is often a confusing and potentially ruinous environment; it would
support if not require regulators to become more protective of consumers; and it would
make civil rights protections more of a key element in the regulation and oversight of
financial services.

1t is also because of the systemic discriminatory and abusive lending practices and the
resulting wealth-stripping, ruinous effects, that we feel very strongly that the newly
created Consumer Financial Protection Agency must be given the mandate as well as
the power to seek to prevent and remedy illegal discrimination. We were pleased to see
and are supportive of the provisions in the latest draft of the CFPA legislation that
creates an Office of Fair Lending and Equal Opportunity, and makes the fight against
discrimination based on race or ethnic background part of the mandate of the new
agency. These provisions will go a long way toward putting some teeth into the laws
that are already on the books and to protecting consumers, all consumers, as they
attempt to navigate our Nation's financial services.

One area that the NAACP would like to see the current CFPA proposal strengthened is
that we would like to see regulation of the Community Reinvestment Act, the CHA, fall
under the CFPA’s jurisdiction. We need to renew, reinvigorate, modernize and expand
CRA, and | appreciate the comments of the Chairman last week when he said that he,
too, is serious about updating this important law. | would suggest that perhaps in the

¢ Freddie Mac. September 1996, Automated Underwriting: Making Morigages Lending Simpler and Fairer for
America’s Families. Washington DC
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course of reauthorizing CRA, this committee consider putting authority for this important
law under a newly created and robust CFPA. In order to fully address the needs of local
communities, many of which are represented by the NAACP, the CFPA should be able
to review and enforce lending laws at that level.

Mr. Chairman, members, as | have said all along, the NAACP strongly supports the
creation of a robust CFPA and appreciates all the work that has gone into including civil
rights protections in the draft that we are currently discussing. It is our belief that a
strong CFPA will go a long way toward addressing the very real needs of enforcement
and regulation in the financial services arena. However, let me make it clear that we
have no illusions that this new agency will fully address all of the needs and
shortcomings that continue to plague our communities, and indeed our Nation.

We still need strong laws to address many of the problems that allow unscrupulous
lenders to target low- and moderate-income Americans, as well as racial and ethnic
minority Americans and the elderly at all levels of the economic scale. Specifically, the
NAACP will continue to fight for aggressive anti-predatory lending laws, as well as curbs
on abusive payday loans and real assistance for homeowners facing foreclosure.

in that vein, 1 look forward to continuing to work with you, Mr. Chairman, as well as all of
the other members of this committee to enact strong legislation to help all Americans
gain the American dream of economic security.

Thank you again for inviting me here today and | stand ready to take any or your
questions.
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Chairman Frank, Ranking Member Bachus, members of the Committee, thank you for mviting
me to testify today on the proposed Consumer Financial Protecton Agency (CFPA) and the September
25 Discussion Draft. T am Edward L. Yingling, President and CEO of the American Bankers

Association.

The American Bankers Association brings together banks of all sizes and charters mto one
association. ABA works to enhance the competitiveness of the nation's banking industry and
strengthen America’s economy and communites. 1ts members ~ the majority of which are banks with
less than $125 million in assets — represent over 95 percent of the industry’s $13.3 trillion in assets and

employ over two pullion men and women.

Smnce I testified before this Committee in July on the CFPA, T will not repeat all the points 1
raised at that ime about our industry’s great concern with the CFPA proposed by the Admisustration,
Since the Administration first proposed the CFPA, there has been a constructive debate about the
merits of the overall concept and about many of its specifics. ABA wishes to thank the members of
this Committee and their staffs for the attention they are giving to this important topic and to the 1ssues

ABA and others have raised.

When 1 testified in July, T asked the Committee 1o look at this issue not only from the point of
view of consumers, whose concerns should be paramount, but also from the point of view of
community bankers — the gteat, great majority of whom had nothing 1o do with the causes of the
financial crists, but who are struggling with the economic implications of the crisis and with a growing

mountain of regulatory burdens which will almost certainly increase dramatically over the next year.

Since I last testified, T asked ABA’s staff to determine the total amount of consumer regulations

and guidelines to which banks are currently subject. The answer is 1700 pages of fine print, and that is

AMERICAN BANKERS ASSOCIATION
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just m the consumer area. Since the medizn size bank has 34 employees, that means the median size
bank today has 50 pages of fine print in the consumer area for gach employee. That also means half

the banks in the country have more than 50 pages for each employee.

T want to express the appreciation of the ABA for the consideration many members of this
Committee have given to the situanon of traditional banks, and to the unnecessary burden the
Administration’s CFPA proposal would place on these banks. There is simply no justification for
imposing significant new burdens on heavily regulated banks that never made one subprime loan, nor

contributed to the causes of the financial crisis.

Our country has seen a ternble Gnancial crisis and a deep recession, which has hurt many
people. Many have lost their jobs; many have lost their homes; and many have seen their savings
drastically reduced. Reform is needed. For the last year, ABA has supported broad reform, mcluding
in testmony several times before this Commitice. We have supported, among other reforms: the
creation of a systemic nsk oversight agency; the creaton of a strong resolution system, one that
aggressively addresses the problems caused by the too-big-to-fail concept; the filling of regulatory gaps
for derivatives, hedge funds, mortgage brokers and others; reform of the accounting standard setting
process; additional authority for the Fed to regulate the payments system; improved international

cooperation; and improved consumer protections.

Whie there were many causes of the financial crisis, faillures of consumer protection in the
mortgage arena certainly contributed. Some consumers were given mortgages that should never have
been made and, in many cases, consumers did not understand the financial risks and future obligations
they were taking on.  As Congress moves to strengthen consumer regulation, however, it is important
to focus on what the problem areas were. The debate on the CFPA has served the valuable purpose of

mote clearly identifying the problems.

Those lobbying for the CFPA almost uniformly point to fwo main examples to support the
creation of the CFPA: first, the failure of the Fed to use HOEPA to fully address abusive mortgage
practices and, second, the failure of the Fed to move earlier on its credit card rule. More recently,
proponeats have criticized the Fed for not moving soonet on overdraft protection plans. In addition,
there has been strong criticism from many patties, including the ABA, of the failure to adequately
regulate the non-bank providers of financial services, particularly in the mortgage area. In fact, the
fundamental weakness in HOEPA was that there was no provision for adequate enforcement on nion-

banks.

AMERICAN BANKERS ASSOCIATION
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Thus, the two areas that have been identified in this debate as needing reform are the need for a
more direct focus by federal regulators on consumer jssues and the need for more enforcement on

non-banks'. The ABA agrees that reforms are needed in these rwo areas.

On the other hand, 1 our opinion, no real case has been made for major changes in two other
areas: first, requiring addidional enforcement on banks and credit unions; and, second, a large mcrease
in consumer regulatory powers. On the first point, while the argument is made that federal regulators
should have developed stronger regulations and done so sooner, there ts little indication that, once
regulations are issued, they are not generally enforced on banks and credit unions. Certainly there does
not appear to be sufficient reason to impose heavy new regulatory requirernents and costs on banks and
credit untons for regulatory oversight and exams. On the second poiny, the Fed had the HOEPA
authonty and has the clear authority to address credit card issues (already done) and overdraft
protection (in process). In fact, the expanded use of the UDAP (Unfair and Deceptive Acts and

Practices) by the Fed creates a powerful general too} in additon to all the specific consumer laws.

The CFPA, as proposed by the Adminisiration, unfortunately, goes well beyond addressing the
two weaknesses identified — the need for more divect focus on consumer issues and stronger regulation
and enforcement on non-banks, The Adrunistration proposal unnecessatily imposes new burdens on

banks and credit vnions and creates an agency with vast and unprecedented new powers.

Discussion Draft

Last week, Chairman Frank released a new discussion draft with a number of changes to the
Adrmunistration’s CFPA proposal. We are pleased to note that the discussion draft addresses several
1ssues ABA has raised and takes nto account some of the potenual additional burdens on tradiuonal

banks.
The discussion draft addresses the following Issues:

>it removes the requirement that banks offer government designed “plam vanilla” products;

! As used i thus testimony, the term “pon-banks” refers to entties engaged in financial services that are not FDIC-mnsured
banks or credit umions  As the Congress moves to expand regulation and enforcement on non-banks, 2 grey area that needs
further attention 1s the consumer regulatory regime that should apply to bank holding comparues and their non-bank
subsidiaties, The ABA 15 currently developing recommendations i this area, and 1t may be that consumer regulatory
oversight of such entities should be more expheitly given to the holding company regulator This would be in keeping with
recent Federal Reserve determimations.

AMERICAN BANKERS ASSOCIATION
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»it removes the unworkable requitement that communications with consumers be
“reasonable™;

»it requires coordinated exams of banks by the CFPA and safety and soundness regulators;

»it provides a stronger dispute resolution mechanism when a bank is caught in a dispute
between the consumer and prudential regulators;

»it provides a more explicit and stronger mandate to focus on the non-banks that were the
primary cause of the financial crisis;

»it provides a more equitable funding structare for the CEPA; and

» the structure of the CFPA is modified to provide stronger input from the bank regulators.

These are significant improvements, and we are also pleased that Secretary Gethner expressed
general agreement with these changes when he testified before this Committee last week. We also
appreciate the fact that Chairman Frank had previously removed the Admunistration provision that
would have moved CRA authority to the CFPA, a provision that would have undermined the balance

we have achieved in designing CRA lending while maintaining safety and soundness principles.

The additional focus in the discussion draft on non-baak providers of financial services 1s
particularly important. As Chairman Frank is quoted as saying in Sunday’s Washington Post: “If we
only had community banks and credit unions, we wouldn’t be in this problem.” One of our major
concerns with the CFPA as proposed by the Administration is that it would not adequately focus on
the non-bank sector, where the subprime mortgage crisis really began. The actions in the non-bank
sector not only instigated the subprime crisis, but they skewed the markets in ways that badly affecred
some banks. The discussion draft rightly focuses the regulatory and enforcement authority more on

non-banks than the original proposat did.

The discussion draft also provides exemptions fot a number of entities. In gencral, we agree
that it makes no sense to have the CFPA regulate normal commercial activities or incidental financial
transactions. Qur concern is that the exemptions be crafred in a manner that does not exempt entities
by their “label” if, in reality, they are engaged in true financial activities that raise significant consumer
protecdon issues — for example, a realtor engaged in the subprime mortgage process. We recognize the
language in the draft attempts to address this issue, and we may suggest further language to strengthen

the discussion draft 1n this regard.

AMERICAN BANKERS ASSOCIATION
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Problems with the Discussion Draft
The ABA still has major concerns 1 the following prncipal areas:

»the draft removes preemption of state and local laws; without preemption, we will have 2
patchwork of Jaws that will result in increased costs and less credit availability;

»the CFPA has extensive new powers to “legislate” its own rules, rather than applying the
existing rules created by Congtess;

»the draft creates a new agency that, while improved in design, will conflict with the safety and

soundness regulators.

Preemption

The ABA strongly supports the preemption of state faws under the National Bank Act, 2
preemption that has existed since the Civil War, We believe that without such preemption we will have
a patchwork of state, and even local, laws that will confuse consumers, greatly mcrease the cost of
financial services, and serve as a strong disincentive 1o create new products of value to consumers. A
stmple visual helps to show the problem: proponents of the CFPA promise it will create sunple, one-
page disclosures (a goal we share), but the removal of preemption will result in page after page of
disclaimers and disclosures about all the differing state and local laws applicable. We clearly have
national markets for consumer financial products and services, and we need to be able to apply natonal
standards. There can, however, be a better balance and coordination between the federal and state

efforts. Too often, in recent years, issues have been addressed in litigation rather than by cooperation,

CFPA Powers

As stated above, there has been little justification given for the broad new powers given to the
CFPA under the Administration’s proposal. The discussion draft removes two of those explicit powers
— designing plain vanilla products and requiring communications to be “reasonable.” However, even

with those changes, the proposed CFPA would be given unprecedented power. Consider for example:

»Section 131, which changes the UDAP standard by adding the word “abusive”, throwing
away all the developed legal standards on UDAP and giving the agency a vague, unknown,

and very broad ability to declare practices “abusive.”

AMERICAN BANKERS ASSOCIATION
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»Section 133, which gives the CFPA open-ended authority to regulate the manoer in which
consumer products and services are provided.

»Section 136 (a)(1), which mandates that the CEPA create regulations “to ensure fair dealing
with consumers,” “Fair dealing” 1s a standard so vague and broad that the CFPA could
justify almost any regulatory action.

»Section 136 (a)(3), which gives the CFPA broad authority to regulate the compensation of
those providing products and services to consumers, with the only hmitaton being that the

CFPA cannot provide an overall cap.

Another proviston of great concern 1s Section 137, which provides broad authority to obtain
information from providers of financial mstitutions. While there are some safeguards in the provision,
it could impose significant hardships on providers, particularly small firms, and could easily be abused
by law firms and other groups for fishing expeditions or to threaten providers with significant
compliance costs. At a minimam, providers should be allowed to recoup their costs for complying

with non-routine information requests.

The broad powers and the vague legal terms used (such as “abusive” and “fair dealing”) will
create great uncertainty in the markets, as no one will know what the new rules of the road are for
many years. This will undoubtedly cause firms to cut back on the extension of credit and to avoid
testing new products and services in the marketplace for fear they will run afoul of future legal

standards.

From a broader perspective, as I testified in July, the proposed delegation of authority to the
CFPA is so vast that it renders all previous consumer laws enacted by Congress — including the recently
enacted credit card law — mere floots. Several members of this Committee have raised concerns about
this delegation, which basically gives the CFPA authority to legislate, and we believe they are cotrect in

their concerns.

CFPA

As the debate has proceeded on the CFPA, a number of different approaches to the

fundamental structure of the consumer regulator have been suggested, including:

»the CFPA as proposed by the Administration;

AMERICAN BANKERS ASSOCIATION
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»the CFPA in the discussion draft, which has a single head, with an advisory board of other
regulators and more cootdination of exams of banks;

»the proposal from FDIC Chairman Sheila Bair to create a CFPA, but leave enforcement with
respect to, and examination of, banks and credit unions to the prudental regulator;

> providing a stronger role and mandate to an enhanced, and possibly expanded, FFIEC;

»adjusting the current structure by imposing requirements for greater focus and reporting to

Congtess on consumer issues.

As we have previously testified at length, the ABA opposes the creation of a new agency
focused on consumer protection on the fundamental principles that, first, you cannot separate the
regulation of products from the regulation of the entity providing the products, and that, second, safety
and soundness and consumet protection are too intertwined to separate. Fowever, as discussed above,
ABA agrees there is a need to improve the focus on consumer issues and to strengthen the regulation
of non-banks. We have previously provided the Committee with suggestions to achieve these

objectives, and we will continue to provide further suggestions.

Conclusion

There is a demonstrated need to strengthen consumer protection in the financial arena. ABA s
committed to working with Congress to strengthen the structure of consumer protection, while
avoiding undermining the availability of credit and imposing new, unnecessary costs on both

consumers and financial services providers.

AMERICAN BANKERS ASSOCIATION
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September 30, 2009

The Honorable Barriey Frank The Honorable Spencer Bachus
Chairman Ranking Member

Committee on Financial Services Commitiee on Financial Services
United States House of Representatives - United States House of Representatives
Washington, DC 20515 Washington, DC 20515

Dear Chairman Frank and Ranking Member Bachus:

“On behalf of the Credit Union National Association {CUNA), | am writing regarding

ctoday's hearing entitfed, “Perspectives on' the Gonsumer Financlal Protection Agency.”

CUNA represents approximately 80 percent of America’s 8,000 credit unions and their
92 million members,

Consumers of financial products—especially consumers of products and services
provided by currently unregulated entities—need greater protections. An agency with
the primary mission of consumer protection could be an effective way to achieve that
protection, provided it does not impose duplicative or unnecessary regulatory burdens
on credit unions. Credit unions did not in any way coniribute to the current financial
debacle and their current regulatory regime, coupled with their cooperative structure,
militates against credit unions ever contributing to a financial crisis.

We have been carefully following the development of legislation to create a Consumer
Financial Protection Agency (CFPA) because its enactment could significantly affect
credit unions. Following up on our letter to you of July 14, 2009, we would like to
discuss our views on the latest draft of CFPA legislation.

In our view, the discussion draft {akes several steps in the right direction, including
clarifying that credit unions will not be required to offer a plain vanilla financial product
before offering a product that better meets the needs of the member, providing the
Chairman of the National Credit Union Administration a seat on the CFPA Oversight
Board, and directing the CFPA Director to take into account disclosure requirements
under other laws in order to enhance consumer compliance and reduce regulatory
burden. The discussion draft also includes several provisions designed to ensure that
the CFPA does not result in an increase in fees and assessments on depository
institutions.

Drspss | OWaskworen, RO 1 Basison Wisconss
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Nevertheless, we remain concerned that the language in the discussion draft does not go far
enough to ensure that the agency seek ways to reduce regulatory burden on credit unions and
eliminate duplicative and redundant regulation. Additionally, there are several other areas that
remain of great concern to credit unions, including the examination and enforcement
authorities conveyed to the CFPA, the treatment of credit insurance products, the collection of
depositor data, and the treatment of state consumer protection law. As the Committee
proceeds to mark-up the Consumer Financial Protection Agency Act, we hope these concerns
will be given serious consideration.

Examination, Supervision and Enforcement

Credit unions remain concerned that the legislation will result in additional, annual
examination requirements they will have to prepare for and fund, and that those examinations
will be conducted by examiners who are not familiar with credit unions and do not understand
or appreciate what makes them unique.

As we indicated in our July letter, we believe that CFPA should have full authority to write the
rules for consumer protection, but for regulated entities such as credit unions, the
examination, supervision and enforcement of these regulations should be retained by the
prudential regulator, with all consumer protection exam reports and actions shared with the
CFPA. The currently unregulated entities should certainly be examined by the CFPA. We
would also support giving the CFPA back-up examination powers over regulated depository
institutions, such as when material complaints repeatedly arise about the implementation of a
particular regulation. We would also support the ability of CPFA examiners to examine
regulated depository institutions on a random, backup basis.

Most policymakers with whom we speak, both in Congress as well as within the
administration, tell us that credit unions ought not to worry about the examinations because of
how credit unions offer products to their members. We agree completely. Credit unions are
not concerned about the results of a separate consumer protection examination; credit unions
question the necessity for a separate examination given the fact that credit unions are largely
viewed as offering consumer-friendly financial products, and the abuses that precipitated the
crisis did not emanate from the credit union system.

The concern credit unions have is how this new examination authority will affect service to
credit union members. Most credit unions are extremely small institutions relative to the
largest banks and non-bank entities; some have just a handful of employees. A separate
consumer protection examiner will distract credit unions from their mission and divert
resources away from serving their members. We appreciate the language in the current
discussion draft that would require the CFPA to coordinate examinations with an institution’s
prudential regulator, but we have concerns about how this coordination would work.

Moreover, the discussion draft appears to envision scenarios in which credit unions could
receive conflicting guidance from their safely and soundness examiner and the CFPA
examiner. The creation of an administrative proceeding to resolve these disputes may be
well-intentioned and necessary, but it also helps illustrate the structural problem that the
legislation creates by subjecting credit unions to examinations by entities with different core
interests. Additionally, the dispute resolution process will increase costs for credit unions that
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may become involved in the process. We feel strongly that credit union members will
ultimately be better served if the prudential regulator has primary responsibility for the
examination, supervision and enforcement of consumer protection laws.

Regulatory Consolidation and Modernization

The CFPA legislation represents an important opportunity to begin the long process of
consolidating and modernizing the various consumer protection statutes and regulations.
Qver the course of the last several decades, the current consumer protection laws have been
layered on top of each other producing duplicative mandates and disclosures.

These duplicative and overlapping rules are draining the resources of many credit unions and
must be eliminated. We have been heartened by the comments of proponents of this
legislation who tout the potential for the reduction of regulatory burden. As Harvard University
Professor Efizabeth Warren testified, “a single regulatory agency watching out for famities and
individuals can reduce the overall regutatory burden.”” Assistant Treasury Secretary Michael
Barr has made similar statements: “The CFPA is not a new layer of regulation; it will
consolidate existing regulators and authorities. This will bring efficiencies for industry.”

The potential for compliance to be streamlined, consumer understanding increased, and
duplicative requirements eliminated is one of the aftractive features of a single agency
responsible for writing the regulations for all consumer regulation. For instance, the
reconciliation of the Truth in Lending Act (TILA) and the Real Estate Settlement Procedures
Act (RESPA) mortgage lending disclosures is strongly supported by credit unions. We
continue to urge Congress to ensure that this vision becomes a reality.

In July, we asked you to consider changes to H.R. 3126 that would require the CFPA to
streamline and modernize consumer protection regulation to minimize unnecessary regulatory
burden. We appreciate that Section 132 of the discussion draft states, “the Director shall take
into account disclosure requirements under other laws in order fo enhance consumer
compliance and reduce regulatory burden.” However, we hope the Committee will consider
additional language to ensure that going forward the agency seek ways to minimize the
burden its regulations will have on credit unions.

Credit unions are also understandably concerned that an agency with the sole mandate of
developing and amending consumer law regulations will continually modify them to respond to
new issues and complaints. A new CFPA must have procedures to assure that credit unions
are not overwhelmed with regulatory revisions. We encourage the Committee to ensure that
regulations adopted by the CFPA have reasonable compliance effective dates and are
amended in an orderly fashion so that regulations are not continually being revised. The
Federal Reserve Board's April-October schedule for TILA changes provides one model for
how changes could be considered and adopted.

! Testimony of Elizabeth Warren before the House Financial Services Committee. June 24, 2009. 5.
* Testimony of Michael Barr before the House Energy and Commerce Committee. July 8, 2009. 9.
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Treatment of Credit Insurance

CUNA is concerned that credit life and credit disability insurance products have been included
as a covered product in this legislation, while all other forms of life insurance are specifically
excluded from the purview of the proposed CFPA. We believe that CFPA regulation of credit
life and disability insurance would be duplicative and would also add an additional compliance
burden on credit unions that offer these financial products to their members. That is because
the proposed CFPA would have indirect regulatory authority over these products by virtue of
its authorities under the TILA and the Home Owners Equity Protection Act (HOEPA).

TILA, implemented by the Federal Reserve Board's Regulation Z, requires that borrowers be
informed of loan costs, including the cost of credit insurance. Further, Regulation Z requires a
written disclosure informing the borrower that “the purchase of credit insurance is optional and
not a condition of credit and will not be provided unless the borrower agrees to pay for the
coverage.” The borrower must indicate the election of coverage in writing. [n addition, the
2002 amendments to HOEPA already have had the effect of significantly reducing the use of
single-premium credit insurance on real estate secured lending.

If the underlying concern with respect to these products relates to the merits of single-
premium credit insurance, we suggest that an alternative approach would be to prohibit single-
premium credit insurance products in connection with residential mortgage loans. Earfier this
year, the House of Representatives passed a bill, H.R. 1728, which included this type of
language, and CUNA could support this approach as an alternative fo the credit insurance
language presently under consideration.

Collection of Depositor Information

As we stated in July, we believe that collection of depositor data by census tract should only
be required of institutions for which similar data is not already collected by a federal or state
regulator. There should be significant limits to the use of this data by the CFPA.

We are concerned with the provisions of the proposed legislation that require the CFPA to
collect depositor data by census tract because these data collection requirements could
increase credit unions' regulatory and reporting burdens. We urge Congress not to permit the
CFPA to collect data on entities from which similar data is already being collected by their
prudential regulator.

In January, the National Credit Union Administration (NCUA) inaugurated a data collection
program for Federal credit unions under which membership profile data is obtained during
each regulator examination. The data is uploaded to NCUA's central office and a
membership income profile is generated using geo-coding software. NCUA also uses the
5300 report to obtain information on the financial services that credit unions offer their
members. Credit unions believe this data collection program provides sufficient information
on members' income levels and services provided and that additional data collection from
credit unions in these areas would be redundant and burdensome.

Treatment of State Law
In order to achieve the regulatory simplicity that is a key objective for consumers and financial
institutions alike under the new agency, there needs to be one rule of the road on consumer
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protection issues. We are well aware of the sensitivities of proposing federal preemption of
state laws. However, if Congress creates a CFPA, and its rules merely become the floor in
terms of consumer protection, many state laws will remain or be passed, and the size and
complexity of consumer disclosures will be unmanageable for institutions and
incomprehensible for consumers.

We urge Congress to preempt state consumer protection law when establishing the CFPA,
and we are confident that by charging a single federal agency with the responsibility to
regulate consumer protection law, as well as with rigorous Congressional oversight, more
thorough consumer protection regulation will be achieved. We also believe that state
concerns can be addressed through participation on the CFPA Oversight Board, as the
legislation envisions.

Simply put: if the CFPA is sufficiently empowered to be a credible regulator ensuring
nationwide consumer protection, why should any additional state rules be necessary?
Conversely, if the proposed CFPA is not expected to be adequate to the task, why establish
such a new agency in the first place?

Closing
On behalf of America’s credit unions and their 92 million members, thank you very much for
the opportunity to share our perspective on the CFPA legislation. As the Committee proceeds
to mark-up, we look forward to working with you and would be happy to discuss these issues
further.

Sincerely,

LS

Daniel A. Mica
President and CEQ
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The Mortgage Bankers Association ' appreciates the opportunity to provide this
statement for the record for the Financial Services Committee’s hearing titled
“Perspectives on the Consumer Financial Protection Agency” (CFPA).

MBA shares this committee’s dedication to developing more effective protections for
consumers and providing needed reforms to the housing finance system. Just as this
committee has worked toward this objective, MBA has dedicated its own resources to
developing what we regard as ground-breaking proposals for reform of our industry.
Our proposals would establish new, rigorous national mortgage lending standards and
new regulation of nondepository mortgage bankers and mortgage brokers that would fit
well within an improved federal regulatory structure.

While we believe the introduction of the administration’s proposals and H.R. 3126, the
Consumer Financial Protection Agency Act of 2009, as well as the recent revisions to
that proposal, are important steps on the path to regulatory reform, we also believe that
before this committee takes action, much more work needs to be done. Changes to the
financial regulatory structure will have profound effects on the availability and
affordability of mortgage financing and other financial products and services for years to
come. These proposals must not be rushed through. They must be judiciously
considered so reform is done right.

Since H.R. 3126 was introduced this summer, MBA has had an opportunity to consult
with our members concerning some of the key details of the legislation and we are now
prepared to provide more extensive views than we did in our testimony on July 15,
2009, before this committee. We will continue to seek our members’ views as we work
with this committee and the entire Congress to further develop these important reform
initiatives.

An Unparalleled Time for Regulatory Reform and Improved Consumer Protection

As MBA has stated before, the nation faces a once-in-a-generation opportunity to
improve the mortgage lending process. The current dual federal-state regulatory
framework has demonstrated that it is badly in need of an overhaul if it is to provide
effective oversight of all aspects of the financial services industry and better serve
consumers. The scope and powers of financial services regulators have not kept pace

" The Mortgage Bankers Association (MBA) is the national association representing the real estate finance industry,
an industry that employs more than 280,000 people in virtually every community in the country. Headquartered in
Washington, D.C., the association works to ensure the continued strength of the nation's residential and commerciai
real estate markets; to expand homeownership and extend access to affordable housing to all Americans. MBA
promotes fair and ethical lending practices and fosters professional excellence among real estate finance employees
through a wide range of educational programs and a variety of publications. its membership of over 2,400 companies
includes all elements of real estate finance: mortgage companies, morigage brokers, commercial banks, thrifts, Wall
Street conduits, fife insurance companies and others in the mortgage lending field. For additionat information, visit

MBA's Web site: Hwww mortgagebankers orgH.
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with advances in the type, sophistication and delivery mechanisms of the financial
products, services and providers they are tasked with regulating. This has resulted in
broad supervisory gaps in some areas of the industry and costly redundancies in others.

We believe carefully crafted regulatory improvements would help restore investor and
consumer confidence in the nation’s lending and financial markets and assure the
availability and affordability of sustainable mortgage credit for years to come. At the
same time, if regulatory solutions are not well-conceived, they risk exacerbating a credit
crisis that trillions of public dollars have still not fully resolved. In this regard, we must
emphasize that consumer protection regulation must be carefully constructed to have its
intended effects and best serve all consumers —~ those who have benefitted greatly from
the mortgage market as well as those who have been confused or even harmed.

In our view, the Mortgage Improvement and Regulation Act (MIRA), attached to this
statement (Attachment 1), which MBA developed and is described below, is the right
combination of improvements to serve consumers. We urge the committee fo consider
it as an alternative, or as a complement, to H.R. 3126.

Consumer Financial Protection Agency

MBA appreciates the recent effort to revise H.R. 3126 and supports key changes that
would narrow the focus of the CFPA. The proposed CFPA would, however, still be
charged with regulating a wide array of broadly defined “financial activities” that would
include, among other things: deposit-taking activities; extending credit and servicing
loans; check cashing and check-guaranty services; collection of consumer debts; real
estate settlement services; certain leasing activities; acting as an investment adviser if
not subject to CFTC or SEC regulation; acting as a financial adviser; financial data
processing; money transmitting; issuance of stored value; acting as a money services
business or as a custodian of money or any financial instrument; and any other activity
that the Director defines, by regulation, as a financial activity.

The CFPA would be just as broadly empowered to:

« Ensure the appropriate and effective disclosure or communication to consumers
of costs;

* Restrict unfair, deceptive, or abusive acts or practices in connection with any
transaction with a consumer for a consumer financial product or service;

* Prescribe rules and issue orders regarding the manner, settings and
circumstances for the provision of any consumer products or financial services;

« Establish new duties of care for covered persons;

Establish duties regarding compensation practices including vield spread

premiums (YSPs);

Ban mandatory arbitration;

Establish operating requirements like bonding, recordkeeping, and the like;

Enforce the law through orders and penalties; and

Perform a variety of other functions including research.

. 8 & o

3
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Under H.R. 3126, the CFPA also would be reassigned all of the consumer financial
protection functions of the Board of Governors of the Federal Reserve (Board), the
Comptroller of the Currency (OCC), the Office of Thrift Supervision (OTS), the Federal
Deposit Insurance Corporation (FDIC), and the Federal Trade Commission (FTC).
These regulators would have secondary, or back-up, enforcement authority.

A top concern for MBA is that while the CFPA’s powers would be broad, its rules and
accompanying law would only serve as a “floor,” not a “ceiling” for future state
legislation. States would be empowered to enact or issue additional statutes,
regulations, orders, or interpretations in the area of consumer financial protection as
long as they offered greater protection to consumers. H.R. 3126, therefore, would
exacerbate the patchwork of laws that provide uneven protection and increased costs to
consumers. H.R. 3126 also would make national banks subject to additional state laws.
MBA believes that more, not less, preemption is called for to establish uniform national
standards and that federal and state cooperation to develop and assure enforcement of
uniform standards would be far more responsive to current needs than what is proposed
under H.R. 3126.

MBA'’s Mortgage iImprovement and Regulation Act (MIRA)

In contrast to H.R. 3126, MBA’s MIRA proposal would establish uniform national
mortgage lending standards that include a comprehensive set of substantive
requirements and consumer protections. These uniform national standards would apply
to all mortgage lenders and mortgage lending institutions, regardless of their size,
charter type, or which regulator has responsibility for them.

In arriving at these standards, MIRA builds on the Federal Reserve Board’s new ruies
under the Home Ownership and Equity Protection Act (HOEPA). These rules include
greater protections for subprime borrowers, with new requirements for ability to repay
determinations, documentation, escrows and prepayment penalties. The standards
also include requirements for all mortgage loans to stem appraiser coercion, servicing
and advertising abuses.

Additionally, MIRA includes other standards that were developed by this committee as
part of H.R. 1728, the Mortgage Reform and Anti-Predatory Lending Act of 2009, which
was approved by the House of Representatives. It also includes new transparency
provisions to conform Real Estate Settlement Procedures Act (RESPA) and Truth in
Lending Act (TILA) disclosures and MBA’s own initiatives, such as proposals for a duty
of care for loan originators — all with an eye to assuring greater transparency, consumer
protection and returning liquidity to the market.

MIRA's changes to the regulatory structure would include establishment of a new
federal regulatory authority that should be nested within an existing federal prudential
regulator to implement the new lending standards and, for the first time, regulate
independent nondepository mortgage bankers and mortgage brokers at the federal
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level. The new regulator would also be charged with operation of the nation’s mortgage
counseling and financial literacy programs, resutlting in greater focus on these important
efforts. The proposal even requires that lenders and brokers pay the costs of their own
regulation.

While MIRA’s new standards would be truly uniform and preemptive of state lending
laws, they also would be dynamic. To achieve this, MIRA would establish a council of
state and federal reguiators to revisit and update the standards regularly and to address
any new abuses and concerns. Federal banking agencies would enforce the uniform
standards against national banks. At the same time, state and federal regulators would
be required to work together in reviewing and examining nondepository mortgage
bankers and brokers and other state regulated lenders in enforcing the new standards.

Overall, the proposal is both comprehensive and workable and would be
complementary to other regulatory reform proposals. We would note that as a result of
our recent consultations with MBA members, we will soon be updating the MIRA
proposal to include new provisions, including consolidating regulatory authorities in a
federal prudential regulator.

MBA’s Recommended Changes to H.R. 3126

While MBA and its members support robust improvements to consumer protection
regulation, MBA has very strong concerns about the establishment of a separate
consumer protection regulator along the lines proposed. MBA strongly urges that
Congress should revise the legislation to:

1. Establish preemptive uniform national mortgage lending standards and a
meaningful partnership between state and federal regulators to keep the
standards up-to-date and fo enforce them consistently across the nation.

To achieve uniform national mortgage lending standards, MBA would urge that the
committee delete provisions that: (1) establish the new CFPA’s regulations as a
floor, not a ceiling, for consumer protection requirements; (2) undermine the
preemption available to national banks under current law; and (3) encourage states
to enact their own additional laws, which will unnecessarily increase costs to
consumers. In their place, the committee should add provisions that establish robust
but preemptive uniform national mortgage lending standards for all lenders that will
offer consumers sound, consistent protection nationwide.

Also, in order to ensure that the protections are up to date, H.R. 3126 should:
establish a Council of State and Federal Regulators to consult at least quarterly with
the new federal financial regulator assigned responsibility for mortgage lending;
report to Congress annually on needed additions to the uniform national mortgage
standards to address abuses; consult on regulations before they are publicly
proposed; advise on the regulation of independent mortgage bankers and brokers,
including licensing standards and registration; promote consistent examinations and



169

regulatory actions; and consult on the development and operation of national
financial literacy, counseling and consumer information.

These changes would establish rigorous, dynamic uniform national lending
standards that would be enforced through a partnership of state and federal
regulators. Because the standards would apply to all lenders, they would maximize
competition to lower costs, while providing consumers nationwide the highest level
of consumer protection. Such an approach would be superior to one that would
perpetuate and, in fact, worsen the patchwork of federal and state laws that have
lessened competition, resulted in unnecessary costs, and failed to adequately
protect consumers consistently throughout the nation. (A map illustrating the current
patchwork of state lending laws is appended to this statement as

Attachment 2).

2. Assign responsibility for implementation of the uniform lending standards to a
federal prudential regulator in order to strengthen consumer protection in the
most effective manner possible.

MBA believes this change would strengthen consumer protection in the most
effective manner possible by assigning responsibility for the new lending standards
to a federal prudential regulator, already responsible for regulation of financial
institutions. Such a regulator would also be required to have an office specifically
dedicated to regulation of mortgage lending functions. This change also would
assure that all regulatory imperatives, including important protections and safety and
soundness are well considered and carried out. To accomplish this objective, the
committee should delete provisions in H.R. 3126 that would establish the CFPA as a
separate agency within government.? 1t also should substitute provisions that assign
regulatory functions for mortgage lending to a mortgage lending regulator within a
prudential federal financial regulator.

Separating mortgage lending regulation from prudential financial regulation, as
proposed in H.R. 3126, will fail to achieve an appropriate balance of the competing
considerations of prudential financial supervision and consumer protection.
Financial regulators have a critical role, balancing different objectives such as
supporting and maintaining the integrity of competitive markets, guarding against
systemic risk, and protecting depositors, borrowers, and investors. A wise regulator,
armed with appropriate statutory guidance, subject to appropriate oversight, and
seeking input from all interested parties, will achieve a balance among competing
objectives. On the other hand, a regulator singularly focused on any one of these
objectives risks being myopic to other important concerns.

it is particularly notable that separate bureaucracies in government, each assigned a
portion of regulatory responsibility, have a poor track record of effective regulation,
The split of programmatic and financial regulatory responsibilities for Fannie Mae
and Freddie Mac, between the Department of Housing and Urban Development

2 H.R. 3126, Section 111.
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(HUD) and the Office of Federal Housing Enterprise Oversight (OFHEQ), is a
troubling example, recently corrected by Congress. So, too, is the split of regulatory
authority for mortgage transactions between HUD and the Federal Reserve that
continues to result in piecemeal, uncoordinated RESPA and TILA reform.

While MBA recognizes that there are profound concerns among some in Congress
about past failures of federal financial regulators, it also believes that these matters
can be addressed by strengthening accountability to Congress through reporting,
hearings and, if necessary, other means such as budgetary restrictions fo ensure
performance. To abandon the concept of a fully empowered financial regulator
assuming mortgage lending and other consumer protection functions based upon
recent shortcomings is to ignore the clear benefits of robust consumer protection
and financial regulation operating in tandem.

. Close the existing gaps in regulation of lenders and mortgage brokers, and
assign their regulation to a federal prudential regulator.

Clearly, there are gaps in the regulation of independent mortgage bankers and
mortgage brokers from state to state. While the MBA appreciates that H.R. 3126
attempts to address this problem, the bill does not, in MBA’s view, do so in an
optimal manner. The bill assigns regulation of mortgage brokers and nondepository
mortgage bankers solely to the CFPA. Yet prudential regulators are experienced in
supervision and examination and would be far better equipped to immediately
establish processes for examination and supervision of these entities in conjunction
with the states. They would also be better equipped to establish consistent
nationwide qualifications ~ including net worth, bonding and other qualifications — as
well as implementing uniform national mortgage lending standards. For these
reasons, MBA believes the committee should add provisions to the bill assigning
regulation of nondepository mortgage bankers and mortgage brokers to a federal
prudential reguiator.

. Truly improve and simplify disclosures now rather than permitting successive
efforts by HUD, the Federal Reserve and the CFPA.

While H.R. 3126 suggests that HUD and the Federal Reserve should work together
to achieve a single combined RESPA/TILA disclosure, or have the effort become the
responsibility of CFPA, the bill does not require immediate HUD-Fed collaboration as
did H.R. 1728, passed by the House of Representatives earlier in this session.
Absent action under this bilt to require HUD and the Federal Reserve to cooperate
now, the industry and consumers face years of piecemeal reform under RESPA,
then TILA, and potentially under a new consumer regulator. Accordingly, the bill
should be revised to require HUD to at least temporarily suspend implementation of
its impending RESPA rule and require it and the Federal Reserve to work together to
simplify RESPA and TILA disclosures on a coordinated and comprehensive basis. A
change to the bill to require these two agencies to work together now would avoid
unnecessary costs and bring comprehensive mortgage disclosure reform to
consumers considerably more quickly.
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5. Maintain the provisions consolidating federal regulatory authorities, not in the
CFPA but in a federal prudential regulator.

MBA applauds the fact that H.R. 3126 would transfer and consolidate the array of
current federal consumer financial protection functions. MBA regards this effort as
another important step in assuring consistent consumer protection regulation of
lenders at the federal level. It believes, however, that rather than assigning federal
functions to the CFPA, they should be assigned to a federal prudential regulator.

Consumers today bear the burden and costs of diverse and uncoordinated
regulation from a wide array of federal reguiators. The failure of HUD and the
Federal Reserve to adequately coordinate on RESPA and TILA is the latest example
of how federal agencies operating independently can increase regulatory burden
without providing optimal benefits for consumers. A far better model would assign
consumer protection functions to a federal prudential regulator and make it fully
accountable to Congress for its performance in carrying out its charge.

Conclusion

MBA believes a combination of the committee’s proposals and MBA's MIRA proposal is
the best avenue to improve consumer protection.

Rather than dispersing regulatory authority, MBA’s proposal would close existing
regulatory gaps by assigning regulation of nondepository mortgage lenders and
mortgage brokers to a federal prudential regulator. it would also assure far greater
consumer protection by implementing rigorous, uniform, national lending standards.

Uniform national standards would be far more effective than the patchwork of
inconsistent laws which add unnecessary costs and confusion to the process. A new
uniform model would not only arm consumers with new protections, but it would
sharpen the focus of those who are charged with protecting them.

The federal mortgage regulator would work in partnership with state officials to update
and enforce the standards, protecting consumers in every state from abuse. The
underlying law also would assure funding from regulated entities so both federal and
state regulators would have the resources they need to carry out their important work.

In sum, we are grateful for the administration and the committee’s important steps in
this area. We look forward to working together to improve these proposals to provide
consumers the protections they deserve and to ensure the vitality of the nation’s
mortgage financing system for years to come.
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Attachments
Attachment 1 — MBA’s Mortgage Improvement and Regulation Act (March 2009)

Attachment 2 — MBA's Map of the Patchwork of State Laws
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MORTGAGE
BANKERS
ASSOCIATION

investing in communities

Outline of Draft Proposed Legislation

“Mortgage Improvement and Regulation Act of 2009 (MIRA)”

As of March 19, 2009

Executive Summary

Overview: This legisiation, entitled the "Mortgage Improvement and Regulation Act of
2009,” or “MIRA” would establish a tough new, federal regulatory scheme for mortgage
lending. Specifically, it would establish new uniform national standards and a new
national regulator, assisted by state officials, to replace the current patchwork of state
and federal mortgage lending laws. The key sections of MIRA are as follows:

H.

Purposes — Describes MIRA’s purposes as: establishing a new, comprehensive
framework for national regulation of mortgage lending to protect borrowers
nationwide; to ensure consistent regulation of independent mortgage bankers
and mortgage brokers; to invigorate a fairer and more competitive primary
mortgage market and increase transparency; to facilitate greater secondary
market investment; and {o otherwise foster a return to stability of the nation's
financial system.

MIRA achieves these purposes by: establishing a new federal regulator
responsible for mortgage lending standards; requiring the regulator to implement
rigorous uniform national mortgage lending standards enacted under MIRA, as
well as servicing standards, that are to be supplemented as necessary by the
Director in consultation with state and federal regulators; assigning the regulator
responsibility for regulating independent mortgage bankers and mortgage
brokers including establishing uniform licensing and registration standards with
increased net worth and bonding requirements; assigning disclosure, counseling
and financial literacy responsibilities to the new regulator; and preempting state
and local lending laws, as necessary;

Definitions — Defines all necessary terms including the standards (or “triggers”)
for higher priced or subprime loans which are subject to special requirements
under the Act;

New Regulator — Establishes a new Federal Mortgage Regulatory Agency
(FMRA), within the Treasury Department, headed by a Director of Federal
Mortgage Regulation (Director) to be responsible for regulating mortgage lending
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including implementing and establishing Uniform National Mortgage Standards
(UNMS) by regulation; regulating independent mortgage bankers and mortgage
brokers in partnership with state financial regulators who also shall review for
compliance with and examine and enforce the UNMS for such entities; consulting
with federal and state financial regulators which shall examine, review and
enforce the UNMS for federal and state depository institutions which they
regulate respectively and operating national financial literacy, counseling and
consumer information programs;

New Advisory Council — Establishes a Council of State and Federal Regulators
(CSFR) to consult at least quarterly with the Director and report to Congress
annually on needed additions to UNMS to address abuses; to consuit with the
Director on regulations before they are publicly proposed; to advise on the
regulation of independent mortgage bankers and brokers, including licensing
standards and registration; and to consult on the development and operation of
national financial literacy, counseling and consumer information;

New Oversight Board —~ Establishes a Mortgage Lending Oversight Board,
comprised of the Secretaries of Treasury and Housing and Urban Development
(HUD) and the Chairman of the Federal Reserve Board, to oversee operations of
FMRA;

Uniform National Standards —~ Establishes Uniform National Mortgage
Standards (UNMS) which include substantive requirements and consumer
protections. UNMS include all of the restrictions that the Federal Reserve
recently promulgated by regulation under the Home Ownership and Equity
Protection Act (HOEPA) for higher priced (nonprime) loans and for all closed-end
loans and restrictions against unfair mortgage advertising. These include
requirements that lenders determine a borrower’s ability to repay, require
documentation verifying income and/or assets, limit prepayment penalties, and
establish escrow accounts for taxes and insurance. UNMS aiso includes key
prohibitions from H.R. 3915 (passed by the House of Representatives in
November 2007) including, but not timited to, additional provisions to improve
mortgage servicing and the appraisal process to protect consumers as well as
provisions developed by the Mortgage Bankers Association. For example, a
revised duty of care would require that all joan originators including loan officers
for mortgage lenders (lender loan officers) and loan officers for mortgage brokers
(mortgage broker foan officers): (1) comply with all licensing and registration
requirements; (2) present the consumer with a choice of loan products for which
the consumer likely qualifies which is available from that lender, and which may
be appropriate to the consumer’s existing circumstances, based on information
obtained by the originator; and (3) make full and timely disclosures to each
consumer of (a) comparative costs and benefits of each loan product offered or
discussed and (b) whether the originator is or is not acting as an agent for the
consumer. The duty of care would also require that (4) the mortgage broker loan
officer provide the borrower a disclosure of the mortgage broker’s total
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compensation including any amounts that the broker may receive from the lender
based on a higher rate or the terms of the loan; and (5) a consumer must
affirmatively, opt-in, in writing prior to closing, to a nontraditional mortgage
product’ after the lender’s loan officer or mortgage broker discloses the costs
and benefits of the loan to the borrower, also in writing;

Additions to Standards — Requires the Director to meet at least quarterly in
consultation with CSFR to supplement the UNMS as necessary, to promulgate
such changes by regulation and to report to Congress annually on the need for
additional changes and their disposition;

Regulatory Responsibilities — Requires the Director to implement the UNMS to
regulate mortgage lending activities nationally; to supplement the UNMS as
necessary in conjunction with the CSFR; to regulate activities of non-depository
mortgage bankers and mortgage brokers including establishing uniform licensing
and registry requirements for such entities in conjunction with the CSFR
(including net worth and bonding requirements) with licensing and registration
requirements to be applied by state officials; to work in partnership with state
regulators to examine, review and enforce the UNMS for non-depository
mortgage bankers and brokers; and to consult with federal and state financial
regulators which shall examine, review and enforce the UNMS for federal and
state depository institutions which they regulate respectively;

Penalties/Remedies ~ Clarifies existing penalties for noncompliance such as the
right of rescission, and also establishes alternative remedies for borrowers and a
right fo cure for lenders;

Enforcement/Examination Authorities — Authorizes the Director, federal
agencies and state agencies to review, examine and enforce the UNMS
concerning all mortgage lending operations and also confers rights on private
parties to enforce provisions of MIRA;

Financial Literacy and Counseling — Assigns the Director responsibility of
operating a national financial literacy and counseling program including requiring
mandatory counseling for reverse mortgages, HOEPA highest cost mortgages
and interest-only mortgages for first-time homebuyers under certain conditions
including the availability of sufficient counseling resources to avoid denying or
unreasonably delaying the availability of mortgage credit;

Mortgage Fraud — Provides increased resources for investigating and
prosecuting mortgage fraud,

* A nontraditional mortgage product is a mortgage product that allows a borrower to defer principal or interest, such
as a payment option ARM or an interest-only loan.
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Initial Funding — Authorizes start-up funds for establishment of the FMRA and
its first two years of operations including the costs of consumer testing, financial
literacy, counseling and anti-fraud activities;

Resources for Regulation Going Forward/Sharing Funds With States —
Beyond the start-up period, authorizes FMRA to charge a reasonable
assessment of each entity regulated by the FMRA to defray the costs of
regulation. States would receive licensure and registry fees and would share in
assessments on regulated entities for examination and enforcement to extent
appropriate to avoid duplicate charges on regulated entities;

Improving Transparency — Requires HUD and the Federal Reserve to work in
consultation with FMRA to develop simplified, uniform and national disclosure
forms and consumer information. This would include combined and coordinated
RESPA and TILA Good Faith Estimate (GFE) disclosures, HUD-1 and final TILA
disclosures as well as accompanying consumer information. Also, MIRA
requires these agencies to develop forms to facilitate borrower understanding of
the mortgage process and lender, broker and their loan officers’ duty of care for
consumers: (1) to provide information regarding their circumstances, including
the consumer's risk appetite, to assist the loan officer or mortgage broker in
deciding which loan products should be presented to the consumer; (2) to
affirmatively opt-in to a nontraditional mortgage product following a disclosure
explaining the option, including the risks and benefits of an adjustable loan; and
(3) to disclose the amount of a mortgage broker's compensation;

Preemption — Amends federal and state laws as necessary including preempting
contrary state laws.
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More Detailed Outline of MBA’s MIRA Proposal

Specifically, MIRA:

Purposes - Describes its purposes as: establishing a new,
comprehensive framework for national regulation of mortgage lending to
protect borrowers nationwide; to ensure consistent regulation of
independent mortgage bankers and mortgage brokers; to invigorate a
fairer and more competitive primary mortgage market and increase
transparency; to facilitate greater secondary market investment and to
otherwise foster a return to stability of the nation’s financial system. The
short-term responses to the mortgage crisis have been national in scope
and so too should be the long-term solutions.

The Act indicates that it seeks to achieve this purpose by:

A

F.

Establishing a new federal regulator responsible for mortgage lending
standards;

. Requiring the regulator to implement rigorous uniform national

martgage lending standards enacted under MIRA, including
substantive requirements for originations, servicing standards and
means of making the market much more transparent, that are o be
supplemented by the federal regulator in consultation with state and
federal regulators, as necessary, with greater requirements applicable
to subprime lending;

. Assigning state and federal regulators concurrent responsibility for

reviewing, examining and enforcing the uniform national standards
while conferring new, more effective enforcement means;

. Assigning the new regutator responsibility for regulating, and

establishing uniform licensing and registration standards, with
increased net worth and bonding requirements, for independent
mortgage bankers and mortgage brokers;

. Assigning disclosure, counseling and financial literacy responsibilities

to the new regulator; and

Preempting state and local lending laws as necessary.

Definitions - Defines all necessary terms including:

A

“Council of State and Federal Regulators (CSFR)” means an advisory
body of mortgage regulators representing each of the 50 states, the
District of Columbia and United States territories as well as
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representatives of the Federal Reserve, Comptroller of Currency,
Office of Thrift Supervision, the Federal Deposit Insurance
Corporation, the National Credit Union Administration and the Federal
Trade Commission;

. “Federal Mortgage Regulatory Agency (FMRA)" means an
independent office within the U.S. Treasury Department established
under this Act;

. “Federal Mortgage Regulatory Agency Oversight Board” or “"Oversight
Board” shall be composed of the Secretary of Treasury, Chairman of
the Federal Reserve Board and the Secretary of HUD;

. "Higher Priced Loans” for first lien residential mortgage loans are 1.5
percentage points above the average prime offer rate issued by
Freddie Mac, and for second-lien loans are 3.5 percentage points over
the same index. The Director may adjust these limits as necessary
through rulemaking to more precisely define higher cost or subprime
loans;

. HOEPA Covered L oans are Highest Cost or Section 32 residential
mortgage loans that meet the following tests:

1. For a first-lien loan, the annual percentage rate (APR) exceeds by
more than eight percentage points the rates on Treasury securities
of comparable maturity;

2. For a second-lien loan, the APR exceeds by more than 10
percentage points the rates on Treasury securities of comparable
maturity; or

3. The total fees and points payable by the consumer at or before
closing exceed the larger of $561 or eight percent of the total loan
amount. (The $561 figure is for 2008. This amount is adjusted
annually by the Federal Reserve Board, based on changes in the
Consumer Price Index.) Credit insurance premiums for insurance
written in connection with the credit transaction are counted as
fees.

. “Nontraditional mortgages” are residential mortgage loans that allow
borrowers to defer principal or interest;

. “Qualified mortgages” are residential mortgage loans that have APRs
that are do not exceed the Federal Reserve higher cost triggers;

. "Regulated entity” — Non-depository residential mortgage lenders and
residential mortgage brokers;
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“Residential mortgage loans” are any extensions of credit to purchase,
finance construction, or refinance secured by a 1-4 unit dwelling;

“Uniform National Mortgage Standards (UNMSY)" includes standards
promulgated under this Act and amended by the FMRA in consultation
with the CSFR.

New Regulator - Establishes a Federal Mortgage Regulatory Agency
(FMRA) as an independent office within the federal government or within
an agency of government:

A

Headed by a Director, confirmed by the Senate, for a five-year term
responsible for implementing and establishing UNMS, regulating
independent mortgage bankers and brokers and operating national
financial literacy programs and establishing national mortgage
transparency and disclosure requirements in consultation with the
Council of State and Federal Regulators (CSFRY);

. Assigns powers to the FMRA and the Director on par with the general

powers of the Federal Housing Finance Agency (FHFA) and its
Director including, but not limited to, the power {o appoint employees
and examiners, to contract and to remain outside the appropriations
process;

. Also assigns sufficient powers to the FMRA and the Director to assure

consumer protection and prudential operations by mortgage bankers
and mortgage brokers to provide financing needs to consumers. Such
regulation should be principles-based to the greatest extent feasible to
assure market innovation and lower borrower costs while assuring
much better consumer protection;

. Stipulates that FMRA should have deputy directors, including:

1. Deputy Director for Mortgage Standards
2. Deputy Director for Regulation
3. Deputy Director for Financial Literacy and Information.

New Advisory Council - Establish a Council of State and Federal
Regulators (CSFR) that shall include representatives of all members of the
Federal Financial Institutions Examination Council (FFIEC), and
representatives of the District of Columbia and all 50 state’s financial
regulators. The CSFR shall:

1. Advise the FMRA on an ongoing basis of abuses occurring
which are not addressed by the UNMS;
2. Make recommendations for additions to the UNMS;
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3. Provide advice and guidance on regulating regulated
entities, operation of the financial literacy counseling
program and other matters at the request of the Director;

4. Be headed by an executive committee of nine members
which shall be elected by the members and meet monthly
with the Director, in person or by phone;

5. Meet quarterly with at least one annual in-person meeting;
and

6. Report to the Congress annually on recommendations by the
CSFR and their disposition.

Oversight Board - Establishes a Mortgage Lending Oversight Board.

The Oversight Board shall:

1. Meet regularly and oversee the operations of the FMRA;

2. Provide any necessary advice to the FMRA; and

3. Establish a strategic plan for the FMRA to carry out its
mission.

Uniform Mortgage Standards - Establish Uniform National Mortgage
Standards (UNMS) that include standards for nontraditional and subprime
loans and standards for all loans that include:

A. Note - This section includes Federal Reserve HOEPA restrictions
largely verbatim. Enacting into legislation the requirements for higher
cost or subprime loans (called “not qualified mortgages” pursuant to
H.R. 3915) promulgated by the Federal Reserve in regulations under
the Home Ownership and Equity Protection Act (HOEPA) that shall
also apply to nontraditional loans and become effective October 1,
2009 that:

1.

Prohibition Against Failing to Consider Borrower’s Ability to Repay -
Prohibit creditors from extending a higher-priced mortgage or a
HOEPA-covered loan without considering borrowers’ ability to
repay the loan based on the consumer’s income or assets.
Establishes a presumption of compliance with requirement where a
creditor satisfies three requirements: (1) verifies and documents
repayment ability of borrower; (2) determines repayment ability
using the fully indexed rate and fully amortizing payment, except in
certain circumstances, and considering other mortgage-related
obligations such as property taxes and homeowners insurance; and
(3) assesses the consumer’s repayment ability using either ratio of
the consumer’s total debt obligation to income (DT1) or income the
consumer will have after paying debt obligations. Does not
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prescribe particular thresholds for the DT1 or the residual income
ratio.

2. Prohibition Against Failing to Verify Income - Prohibits creditor from
relying on amounts of income (except for expected income) or
assets to assess repayment ability for higher-priced loan or
HOEPA-covered loan secured by consumer’s principal dwelling
unless the creditor verifies the amounts. Authorizes creditor to rely
on W-2 forms, tax returns, payroll receipts, financial records or any
other document providing reasonably reliable evidence of income,
except a statement only from the consumer.

3. Prohibition Against Certain Prepayment Penalties - Prohibits
prepayment penalties for any higher-priced loan or HOEPA-
covered loan where payments can change during the four-year
period following loan consummation. For other higher-priced loans,
where payments do not change for four years, prohibits
prepayment penalties exceeding two years from loan
consummation or applicable to refinancing by creditor or its affiliate.

4. Requirement for Escrow Accounts - Requires creditors to establish
escrow account for property taxes and homeowners insurance for
at least one year. Servicer maintains the authority to continue or
discontinue escrowing after required time. MIRA also provides
FMRA authority to eliminate the requirement on servicer in case of
emergency, such as loss of credit lines to advance faxes and
insurance (T&I) payments.

B. Enacting into legislation the requirements for all closed-end loans
promulgated in regulation by the Federal Reserve under HOEPA, with
additions from H.R. 3915, as well as the mortgage broker contract
provisions that were proposed by the Federal Reserve Board but not
finalized, as follows:

1. Appraisals — In order to regularize and protect against
misconduct in the appraisal process, MIRA shall contain the
following:

a. Prohibition Against Coercing or Otherwise Pressuring
Appraisers — Prohibits creditors, mortgage brokers, real
estate brokers, or anyone else interested in the
transaction and their agents and affiliates from coercing,
extorting, colluding, inducing, bribing, intimidating,
pressuring, or otherwise encouraging an appraiser to
misstate or misrepresent a dwelling’s value, for all
closed-end residential loans. MIRA also prohibits a
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creditor from extending credit if the creditor knew of a
violation, e.g., that an appraiser has been encouraged by
creditor, mortgage broker or affiliate of either (including
any of their employees) to misstate or misrepresent the
principal dwelling’s value, unless the creditor acts with
reasonable diligence to determine that the appraisal was
accurate or extends credit based on a separate appraisal
untainted by coercion.

b. Prohibition Against Appraiser Misconduct — No appraiser
conducting an appraisal may have a direct or indirect
interest, financial or otherwise, in the property or
transaction involving the appraisal.

c. Require FMRA to prescribe regulations and guidelines to:

i. Implement the foregoing prohibitions in “a.” and
“b.” above, including detailing conduct which is
permissible and impermissible under each
section, combining the guidance in the Board'’s
final HOEPA rule and H.R. 3915;

ii. Prohibit other practices which are unfair or
deceptive in the appraisal process, including
establishing reasonable safeguards against
flipping and to otherwise ensure adequate and
independent appraisals; and

iii. Permit mortgage ienders to establish
procedures including appropriate
organizational structures to allow them to order
appraisals or to engage the services of in-
house appraisal staff for the purpose of
attaining an independent and accurate
appraisal, provided adequate safeguards, to be
set by the Appraisal Standards Board to
ensure that the ordering and operations of the
lender are consistent with and do not violate
the prohibitions of this section.

d. Establish penalties for violations of appraisal
requirements.

e. Establish an Appraisal Oversight Board of federal and
state regulatory officials to monitor appraisal practices
and abuses and advise FMRA on the development of
rules and guidance.

10
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2. Assigns the Government Accountability Office (GAO)
responsibility to study the appraisal process and standards for
appraisers in each of the states and the District of Columbia, to
recommend whether uniform national standards and a national
mortgage fraud database are warranted for appraisers similar to
the standards for loan originators, and to report to the Congress
and FMRA on this subject and other improvements to the
appraisal process within one year.

3. Prohibitions Against Certain Servicing Practices — Prohibits
certain practices by servicers of closed-end consumer credit
transactions secured by consumer’s principal dwelling,
including: (i) failing to credit a consumer’s full periodic payment
as of the date received, but creditors are not required to credit
partial payments, and whether a payment is a full or partial
payment is governed by the loan agreement or promissory note;
(i) imposing a late fee or delinquency charge where the only
basis is consumer’s failure to include in a current payment
delinquency charge imposed on earlier payments; and (iii)
failing to provide an accurate payoff statement within
reasonable time after request.

In addition, MIRA includes several provisions to facilitate
servicing which are to be implemented by FMRA, including:

a. Amend RESPA to allow FMRA to establish standards for
forced placed hazard and flood insurance including
proper notice and refunds when duplicative insurance is
in place; and

b. Amend RESPA to decrease the time to respond to valid
qualified written requests but also provide 30-day
extension upon netification to the borrower that more
time is needed to research the request.

4. MIRA includes a safe harbor to facilitate improved servicing,
which is to be implemented by FMRA. The safe harbor would:

a. Help servicers implement strong streamlined modification
programs using either a FDIC-style program, their own
variants or the standards issued by the government
pursuant to the Making Home Affordable Plan;

11
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b. Provide an official mechanism for a review of alternatives
to or variations of the FDIC program, and allows them to
be deemed within the safe harbor;

c. Standardize the net present value (NPV) test and allows
servicers to modify a loan if the NPV of a loan
modification is greater than the NPV of foreclosure (i.e.,
there is no requirement to maximize the investor return
on each individual loan modification);

d. Provide a specific indemnification for losses to a
securitization vehicle or investor regarding loan
modifications authorized by this Section as long as the
servicer acts in good faith in accordance with this
Section;

e. Mitigate the risk of constitutional challenges by creating a
right of recovery through the Troubled Assets Relief
Program (TARP) for securitization vehicles and investors
if they can show that a servicer's streamlined
modification program has injured them and the safe
harbor has resulted in a taking;

f. Set a workable standard of proof for the investor to prove
that a streamlined modification program has damaged
them; and

g. Allow removal of actions to federal court.

5. The following provision, as indicated, was proposed but not
finalized by Federal Reserve Board. Prohibits YSPs Unless
Written Agreement — Prohibits creditor from directly or indirectly
paying the mortgage broker unless the broker enters into a
written agreement with the consumer that includes a disclosure
to the consumer of the broker's total compensation that the
broker will receive and retain from all sources, that the
consumer will pay the entire compensation even if all or part is
paid directly by the creditor, and that a creditor’'s payment to a
broker can influence the broker to offer loan terms or products
that are not in the consumer’s interest or are not the most
favorable the consumer could obtain. Also, prohibits broker
from exceeding the compensation in the agreement.

6. Amends advertising rules for both open-end home equity plans
and closed-end mortgages including applying “clear and
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conspicuous” standard as was provided under the Board’s
HOEPA rules. Requires:

a. Whenever rate or payment is included in advertisement
for closed-end or open-end credit secured by dwelling, all
rates or payments that will apply over term of loan must
be disclosed with equal prominence and in close
proximity to advertised rate or payment; and

b. For closed-end mortgages, no longer allows
advertisement of any interest rate lower than rate at
which interest is accruing on annual basis. Also, for
closed-end mortgage loans, prohibits: (a) advertising
fixed-rate or payments when rate or payments are fixed
only for limited period of time rather than full loan term;
(b) comparing an actual or hypothetical consumer’s
current rate or payment to advertised loan unless the
advertisement states rate or payments over the full term
of the advertised loan; (c) advertising loan products as
“government” or “government-sponsored” or otherwise
government endorsed loan programs when they are not;
(d) prominently displaying the name of a consumer’s
current lender unless the advertisement also discloses
that the advertising lender is not affiliated with current
lender; (e) advertising claims of debt elimination if
product advertised merely replaces one debt obligation
with another; (f) advertising that creates false impression
that mortgage broker or lender has fiduciary relationship
with consumer; and (g) foreign language advertisements
in which certain information such as teaser rate is
provided in foreign language and other disclosures only
in English.

7. Additional Standards from H.R. 3915 are to be included in the
UNMS, with some revisions, as follows:

a. Duty of Care — Requires all loan originators including
loan officers for mortgage lenders {lender loan officers)
and loan officers for mortgage brokers (mortgage broker
loan officers): (1) comply with all licensing and
registration requirements; (2) present the consumer with
a choice of loan products for which the consumer likely
qualifies available from that lender, and which may be
appropriate to the consumer’s existing circumstances,
based on information known by or obtained by the
originator; and (3) make full and timely disclosures to

13
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each consumer of (@) comparative costs and benefits of
each loan product offered or discussed and (b) whether
the originator is or is not acting as an agent for the
consumer. The duty of care would also require that: (4)
the mortgage broker loan officer provide the borrower a
disclosure of the mortgage broker’s total compensation
including any amounts that the broker may receive from
the lender based on a higher rate or the terms of the
loan; and (5) a consumer must affirmatively, opt-in, in
writing prior to closing, to a nontraditional mortgage
product after the lender’s loan officer or mortgage broker
discloses the costs and benefits of the loan to the
borrower, also in writing.

b. Anti-Steering — All mortgage brokers, for all tfransactions
are prohibited from receiving any incentive compensation
(including yield spread premiums or equivalent
compensation) that is based on or varies with the terms
other than the amount of principal of any loan unless they
enter into an agreement with the consumer that they are
receiving such compensation and the amount of such
compensation in accordance with the provisions of this
Act. This restriction does not limit or affect the ability of a
mortgage originator to sell residential mortgage loans to
subsequent purchasers.

¢. Effect of Foreclosure on Preexisting Lease — A successor
to a foreclosed property shall take the property subject to
the rights of a bona fide tenant (not the mortgagor) under
a lease entered into before the date of the notice of
foreclosure for 30 days after the date of a foreclosure, as
long as the tenant receives notice from the servicer at the
time the foreclosure is instituted stating that the property
has entered the foreclosure process and that the tenant
must vacate the property no later than 30 days after the
foreclosure is complete, unless the successor waives the
requirement,

d. Negative Amortization — Prohibited unless the creditor
provides a complete disclosure to the consumer.

8. HOEPA High Cost Mortgages — Note: MIRA does not include a
third trigger for High Cost Mortgages in H.R. 3915 of a
prepayment penalty for more than 36 months. The Federal
Reserve Board rules are more restrictive for higher priced loans
limiting prepayment penalties to two years or prohibiting them

14
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entirely for some adjustable loans. Wouid amend HOEPA in
several ways, including expanding its coverage to purchase
loans.

9. Servicing — Requires the Director in consultation with CSFR to
promulgate rules governing mortgage servicers that ensure that
servicing companies are competent and qualified and that
servicers institute training, procedures and standards to assure
borrowers are treated fairly and competently, including the
Board’s servicing requirements at Vi, b, 3 above and
procedures for quick response and appropriate action when
borrowers are delinquent and facing foreclosure. Also requires
the Director to establish a new centralized servicing database,
in lieu of existing inconsistent state and federal systems, which
includes data on borrower requests for workouts and their
disposition.

10. Miranda Warning - To improve mortgage servicing interactions
with borrowers, amends the Fair Debt Collection Practices Act
(FDCPA) which requires a debt collector to provide a debtor
with a “Miranda” warning upon initial contact with debtor, and a
shorter “mini-Miranda” in all subsequent contacts (written and
oral) for the life of the loan.

a. Unfortunately, mortgage servicers are considered “debt
collectors” in the vast majority of cases and must state
that they are attempting to collect a debt and that any
information will be used for that purpose. This statement
is misleading when applied to loss mitigation activity and
serves to chill a borrower’s willingness to work with the
servicer to provide information required to execute loss
mitigation.

b. MIRA amends the FDCPA to exclude mortgage servicers
of first lien residential mortgages from the Miranda notice
requirement. All of the other consumer protection under
FDCPA would continue to apply. Thus, a mortgage
servicer who, whether by assignment, sale or transfer,
becomes the person responsible for servicing mortgage
loans secured by first liens, including loans that were in
default at the time such person became responsible for
the servicing, shall be exempt from the FDCPA Miranda
requirements in connection with the collection of any debt
arising from such a defaulted related mortgage loan.

VH.  Additions to Standards - Requires the Director in consuitation with
CSFR to meet at least quarterly to supplement the UNMS as necessary,

15
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to promulgate such changes by reguiation and report to Congress on the
state of mortgage lending, the need for additional changes and their
disposition by the Director, annually.

VIll. Regulatory Responsibilities - Requires the Director to apply the UNMS
to regulate the mortgage lending activities of all federally and state
regulated lending institutions in cooperation with their regulators, to
regulate all activities of independent lenders and mortgage brokers
inciuding establishing uniform licensing and registry requirements for such
entities, in consultation with CSFR, consistent with the requirements of the
S.AF.E. Act; and to work in partnership with federal and state regulatory
and enforcement officials to examine, review and enforce the UNMS.
Specifically, the Act:

A. Establishes a new uniform federal regulatory structure for mortgage
lending under which the FMRA would:

1. Regulate all mortgage lending activities of all state and federally
regulated lenders through the UNMS; such regulators would retain
responsibility to regulate all other activities of such institutions and
examine, review and enforce the UNMS; and

2. Promulgate rules in consultation with CSFR governing mortgage
servicers that ensure that servicing companies are competent and
qualified and that servicers institute training, procedures and
standards to assure borrowers are treated fairly and competently,
including the Federal Reserve Board's servicing requirements at VI,
b, 3 above and procedures for quick response and appropriate
action when borrowers are delinquent and facing foreclosure.

B. Requires FMRA to directly regulate all non-depository mortgage
lenders and mortgage brokers and mortgage bankers and work
cooperatively with current federal and state regulators to review,
examine and enforce the UNMS established under this Act for those
entities.

1. In carrying out this function, FMRA is required, within one year of
enactment, to establish uniform nationwide licensing and registry
requirements to apply to all independent mortgage bankers and
mortgage brokers which are not federally regulated. Such rules
should provide rigorous requirements to ensure competent and
qualified lenders and brokers and maximum competition across
state lines to lower costs to consumers. Note: The Act (below)
would amend the S.A.F.E. Act which sets minimum requirements
for licensing of mortgage originators and requires the states fo
enact laws specifying licensing and registry requirements for non-
federally regulated originators within one year. The Act would

16
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transfer responsibility for establishing licensing and registry
requirements from the states to the FMRA,

. Also in carrying out this function, such rules should appropriately

differentiate between the two types of entities where necessary
considering their differing functions and the differing policy
concerns which the respective industries present. The rules should
require that bankers and brokers at the time of first licensure and
on a continuing basis shall:

a. Meet appropriate educational, testing and character
requirements;

1. Meet net worth and bonding requirements-

i. For mortgage bankers — the corporate net
worth requirement shall be at least $500,000,
plus $50,000 for each branch office with a
maximum limit of $1 million, as evaluated by
audited statements and the bonding
requirement shall be a suitable amount to
protect borrowers; and

ii. For mortgage brokers the corporate net worth
requirements shall be at least $150,000, plus
$25,000 for each branch office up to the
requirement for a full eagle from FHA, and the
bonding requirement shall be at least $75,000.

IX. Penalties/Remedies - Clarifies Penalties and Establishes New Penalties

A. Consumers who bring action against creditors for violations may seek:

1.
2.

Actual damages;

Statutory damages in an individual action of up to $2,000 or, in a
class action, total statutory damages for the class of up to $500,000
or one percent of the creditor's net worth, whichever is less;

Special statutory damages equal to the sum of all finance charges
and fees paid by the consumer; and court costs and attorney fees;

Refinance mortgages subject to the right of rescission. An action
for rescission, costs and attorney’s fees may be brought against a
lender for violation of the Ability to Repay requirements for a higher
priced mortgage;

17
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In all cases where a claim for rescission and a claim for damages is
made, a creditor has a right to cure non-compliance in lieu of
rescission if no later than 90 days after receipt of notification of the
consumer’s claim, the creditor provides a cure at no cost to the
consumer;

Definition of Cure — Cure for a violation of the ability to repay
requirement means modification or refinancing of the loan at no
cost to the consumer to provide terms that would have satisfied the
ability to repay requirement.

B. Limited Assignee Liability — An action for rescission and costs may be
brought against an assignee or securitizer. Assignees and securitizers
are protected from liability if no later than 90 days after notice from a
consumer the assignee or securitizer provides a cure or the assignee
or securitizer satisfies the following conditions:

1.

Has a policy against buying foans other than qualified mortgages or
higher cost mortgages meeting the requirements of the Act;

. Has a policy intended to verify assignor or seiler compliance with

representations and warranties that the seller is not selling any loan
that is not a qualified mortgage or a higher cost mortgage meeting
the requirements of the Act;

Satisfies 2 above, by exercising due diligence per regulations
issued by the Securities and Exchange Commission and banking
regulators including through adequate sampling procedures; and
has a contract with the assignee which represents and warrants
that the seller or assignor is not selling loans which are not higher
cost loans meeting the requirements of this Act.

C. New penalties for disclosure violations. Amends Section 4 and 5, of
RESPA, 12 USC 2603 and 12 USC 2604, to provide penalties for:

1.

Failing to provide a consumer the disclosures under 4 and 5 as
applicable;

Failing to disclose the costs that the borrower is estimated to
receive or is charged at closing on the HUD-1;

Charging the consumer at closing an amount 10 percent greater
than the total cost of lender, mortgage broker, title and other third
party fees that was estimated at the time of application, provided
the borrower qualifies for the loan in final underwriting and does not
request a different loan;

18
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4. Charging a consumer more than the maximum amount of mortgage
broker compensation disclosed; and

5. Wrongfully advising the consumer of the broker’s function in the
transaction; i.e., that he will shop for a borrower when he is not in
fact an agent of the borrower. This provision may include a criminal
penalty.

D. MBA supports civil money penalties and private remedies instead of
rescission or refund of finance charges for minor infractions and
infractions that trigger from on-going or periodic servicing or lending
responsibilities.

Enforcement/Examination Authorities - Authorizes FMRA, other federal
agencies, state agencies and private parties to enforce the UNMS and to
interact with federal and state banking regulators to review, examine and
enforce UNMS concerning all mortgage lending operations.

Financial Literacy and Counseling - Assigns the Director national
responsibility of operating a national financial literacy and counseling
program targeted at understanding credit and mortgages, including
requiring mandatory counseling for certain mortgage products. The
Directar shall, with the advice of the CSFR and interested stakeholders:

1. Develop a curriculum for a national financial literacy program in
conjunction with the CSFR for use by educational institutions at
the elementary, middle school and secondary schoo! levels;

2. Develop a comprehensive Web site to inform the public about
the morigage process and to compare the mortgage products
available;

3. Establish and administer an assistance program to eligible
recipients to develop counseling capacity;

4. Require, through rulemaking, mandatory counseling for
mortgage products that present an increased risk of defaulf, in
the judgment of the Director. These products should include all
reverse mortgages, and, as long as adequate counseling
resources are available such that loan closings are not delayed,
HOEPA highest priced and higher priced loans which could
result in negative amortization made to first-time homebuyers.

Mortgage Fraud - Authorizes $31,250,000 from 2009 through 2013 for
new employees at the Department of Justice dedicated to combat
mortgage fraud, and $750,000 for the same period for additional funding
for a mortgage fraud interagency task force.
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Initial Funding - Authorizes start-up funds of $ for establishment of
the FMRA and its first two years of operations including the costs of
consumer testing, financial literacy, counseling and anti-fraud activities.

Resources for Regulation/Sharing Funds With States — Beyond start
up period, authorizes FMRA to charge a reasonable assessment on each
entity regulated by the FMRA to defray the costs of regulation. States
would receive licensure and registry fees and would share in assessments
on regulated entities for examination and enforcement to extent
appropriate to avoid duplicate charges on regulated entities.

Improving Transparency ~ Requires HUD and the Federal Reserve to
work together in consultation with the Director and CSFR to develop a
simplified, combined RESPA/TILA disclosure that shall be uniform and
used nationally. HUD would be directed to withdraw the pending RESPA
rule prescribing a new GFE and HUD-1 and coordinate its efforts with the
TILA reform efforts of the Federal Reserve Board. These joint efforts of
the Federal Reserve Board and HUD should be placed on an aggressive
timetable established by Congress which would implement the new
disclosures in a coordinated manner that would avoid confusion and
reduce consumer costs. Specifically, MIRA requires:

A. Combined, coordinated and simplified RESPA and TILA Good Faith
Estimate {GFE) disclosures, combined, coordinated and simplified
HUD-1 and final TILA disclosures as well as accompanying consumer
information meeting the requirements of TILA and RESPA that would
require that disclosures be given at the same time and in accordance
with the Mortgage Disclosure Improvement Act (enacted July 2008).

B. The combined RESPA and TiLA GFE would include:

1. A uniform one-page, box-type summary of the estimated costs and
terms of each individual mortgage loan offer that would include:

i. the estimated loan amount; note rate and Annual
Percentage Rate (APR); the total settlement costs;
it.  whether the loan is adjustable and, if so, how frequently;

iii.  the note rate and APR for the loan;

iv.  the estimated mortgage payment of principal and interest
and estimated amounts for taxes and insurance
(Estimated PITI);

v.  whether the loan does or does not have a prepayment
penalty with its duration and amount;

vi.  whether the loan has a balloon payment with its timing
and amount;
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vii.  whether the lender automatically escrows taxes and
insurance;
viii.  whether private mortgage insurance or a second

mortgage is needed with its cost(s); and

ix.  which, if any, costs are or are not guaranteed to come
within 10 percent of the final settlement costs subject to
approval of the borrower and property securing the
mortgage.

. Group key settlement costs into major categories based on which
service provider receives them, discloses the total cost for each
category and then totals them as a total estimated cost. These
categories would include: fees paid to the mortgage originator,
lender or broker, fees paid for title insurance and closing services,
fees paid to other third parties and government charges and not
detail the sums for sub-costs within cost categories, except
government charges, on the GFE or the HUD-1;

. Include the maximum amount of compensation the mortgage
broker will receive in the transaction;

. Arrive at total estimated settlement costs: and monthly payment(s);

. Advise the borrower of possible payment shock, bailoon payments,
prepayment penalties, the cost of a no-doc or low-doc loan and the
borrower’s responsibility for taxes and insurance and mandatory
homeowners’ association dues or condominium fees, where
applicable; and such other information regarding the transaction as
the Director deems necessary for borrowers.

. A new standard, combined, brief plain language home purchase and
mortgage financing handbook drawing from the current Special
Information Booklet and the Consumer Handbook on Adjustable Rate
Mortgages (CHARM) and other materials, to provide consumers
generic information for both home purchase and mortgage refinance
transactions that, among other things:

1. Clearly describes the key terms and costs of homeownership

including the down payment, monthly payments, settlement costs,
taxes and insurance and other monthly charges;

2. Advises consumers of the importance of credit history, down

payment and adequate reserves in obtaining a lower cost mortgage
and maintaining homeownership;
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3. Advises consumers of the risks and benefits of various morigage
products including providing information on payment adjustments,
balioon payments, prepayment penalties, the need to pay taxes
and insurance and the costs of no-documentation and low-
documentation loans;

4. Advises consumers of the roles and responsibilities of different
players in the mortgage process including the differences between
mortgage lenders and mortgage brokers, that only those mortgage
brokers which identify themselves as such are borrowers’ agents
and the fact that all mortgage originators will receive additional
income if a borrower agrees on a higher mortgage rate.

D. A standard agreement intended to replace disparate state disclosures,
regarding the cost and function of the mortgage broker in the
transaction that: notifies a consumer of the maximum amount the
mortgage broker will receive in the transaction; whether a broker is or
is not acting as an agent for the borrower; and whether the mortgage
broker may increase its commission based on the borrower’s
agreement to an increased interest rate. This form will be provided by
mortgage brokers in addition to the GFE disclosure.

E. A new combined HUD-1 and final TILA disclosure, for each mortgage
loan covered by RESPA and TILA that easily corresponds o a new
standardized GFE/TILA form so that a borrower can readily compare
both documents including both the estimated and final settlement
costs. Note: The current HUD-1, and even the one recently
promulgated by HUD, is still not comparable to the GFE. The
consumer, therefore, is not able to make an apples-to-apples
comparison of the fees and terms at application and at settlement.

F. New forms to facilitate borrower understanding of the mortgage
process and lender, broker and their loan officers’ duty of care for
consumers: (1) to provide information regarding their circumstances
including the consumer’s risk appetite to assist the loan officer or
mortgage broker in deciding which loan products should be presented
to the consumer; (2) to affirmatively opt-in to a nontraditional mortgage
product following a disclosure explaining the option, including the risks
and benefits of an adjustable loan; and (3) to disclose the amount of a
mortgage broker’'s compensation.

G. New forms to provide reasonable notice to a borrower prior to reset of
an adjustable rate mortgage

XVI. Preemption and Revisions to Federal Laws - Preempts contrary state
laws and amends several federal laws as follows:
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A. Amends the S.A.F.E. Act to transfer responsibilities for establishing
uniform national mortgage licensing and registry standards for
originators of regulated entities from the states to FMRA;

B. Amends TILA and RESPA to:

1. Require HUD and the Federal Reserve Board to work together on a
single set of uniform disclosures and accompanying borrower
information for ali mortgage transactions nationwide and for HUD to
withdraw its pending rule until such a single set of disclosures can
be issued;

2. Make borrower remedies compatible without establishing a new
right of rescission under RESPA; and

3. Preempt state disclosures of the same information covered by
RESPA and TILA.

C. Amends TILA to provide that all settlement charges other than
government charges must be included in the computation of the
finance charge and the Annual Percentage Rate (APR) for the loan.
The current APR is not a useful shopping too! since major settlement
costs are not included in its calculation. An all-in APR would make the
APR much more useful to borrowers for such purpose.

D. Maintains the current preemption for federally regulated financial
institutions.
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NAFCU
National Association of Federal Credit Unions
3138 10th Street North s Arlington, Virginia e 22201-2149
T703-522-4770 o 800-336-4644 o 703-522-0594

B. Dan Berger

Executive Vice President

Government Affairs
September 29, 2009

The Honorable Barney Frank The Honorable Spencer Bachus
Chairman Ranking Member

Committee on Financial Services Committee on Financial Services
U.8. House of Representatives U.S. House of Representatives
Washington, D.C. 20515 Washington, D.C. 20515

Dear Chairman Frank and Ranking Member Bachus:

I am writing on behalf of the National Association of Federal Credit Unions (NAFCU), the only trade
organization exclusively representing the interests of our nation’s federal credit unions, regarding
tomorrow’s Financial Services Committee hearing, entitled “Perspectives on the Consumer Financial
Protection Agency Act.”

NAFCU appreciates the modest improvements that were made to H.R. 3126, the Consumer Financial
Protection Agency Act of 2009 in the Discussion Draft released by Chairman Frank on September 25",
2009. We believe that these changes represent progress and take important steps forward in addressing
credit union concerns. We appreciate your efforts in seeking to deal with the financial regulatory
problems that contributed to the economic crisis, while still taking our views into account.

In spite of the changes to the CFPA Act proposed by Chairman Frank’s Discussion Draft, NAFCU
maintains several important concerns about this legislation. While we continue to support the creation of
a Consumer Financial Protection Agency (CFPA) for those who have been previously unregulated, we do
not believe that its authority should extend to regulated, depository institutions, such as credit unions. As
credit unions would be the only not-for-profits subject to the full oversight of the CFPA, we could also
support an exemption for all not-for-profit organizations that operate in the financial services
marketplace. As you are aware, credit unions were not the cause of the current economic crisis and made
very few subprime loans. Credit unions are more heavily regulated than other financial institutions, and
there are many consumer protections already built into the Federal Credit Union Act (such as a usury
ceiling and a prohibition on pre-payment penalties). Furthermore, giving the new agency authority to
regulate and examine credit unions that are already regulated by the NCUA would add an unnecessary
regulatory layer and increase compliance costs for credit unions. These additional burdens will surely
lead to diminished services to credit union members. We are also concerned about the lack of federal
preemption in the draft legislation. With strengthened federal consumer protection, we believe that some
level of federal preemption is necessary.

E-mail: dberger@nafcu.org ¢ Web site: www.nafcu.org
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At the same time, we recognize that more should be done to help consumers and we have offered an
alternative approach that we could support. We would propose that, rather than extending broad CFPA
authority to federally-insured depository institutions such as credit unions, each functional regulator of
federally-insured depository institutions have a new or strengthened office on consumer affairs
established. Such an office should report directly to the Presidential appointees at the regulator and be
responsible for making sure that the regulator is looking out for consumer concerns in writing rules,
supervising and examining institutions compliance, and administratively enforcing violations. Consumer
protection offices at the functional regulators could consult with the CFPA and work to tailor model
regulations proposed by the CFPA to their institutions. Such an approach will ensure that those
regulating the consumer issues at financial institutions have knowledge of the institutions they are
examining. This is particularly important to credit unions, as they are regulated and structured differently
than others in financial services, and we believe that it is important that any regulator examining credit
unions understand their unique nature. We believe that such an approach would strengthen consumer
protection while not adding unnecessary regulatory burdens on our nation’s financial institutions.

We are also concerned that the Discussion Draft continues to include language granting the CFPA the
authority to regulate mortgage, title and credit insurance. Additionally, the draft language provides the
new agency with broad authority to determine what does and does not constitute “the business of
insurance.” Any financial activity the agency determines is not part of the “business of insurance” would
fall under its jurjsdiction. We believe that the CFPA should be narrowly focused on traditional financial
products and should not be tasked with also regulating insurance products. We would note that insurance
is pot an extension of credit, but rather protects against risk of loss. The fact that some insurance
protection covers risks surrounding a credit transaction does not alter the essence of the insurance
product. Given this distinction, we believe that mortgage, title and credit insurance should not be
included within the CFPA mandate.

We thank you for the opportunity to share our thoughts on this important issue. We look forward to
continue working with you and the Committee on the issue of regulatory reform so that the best possible

legislative solution can be achieved.

If we can answer any questions or provide you with further information on this matter, please do not
hesitate to contact myself or NAFCU’s Director of Legislative Affairs, Brad Thaler, at 703-522-4770.

Sincerely,

W

B. Dan Berger
Executive Vice President, Government Affairs

ce Members of the House Financial Services Committee



199

1 110 Chestnut Ridge Rd.

2 ' Suite 111
NB ~ Montvale, NJ 07645-1706

ek I)CA Ph: 201.746.0725
NETWORK BRANDED Fax: 888.845.8594
PREPAID CARD ASSOCIATION www_nbpca'org

September 29, 2009

The Henorable Luis Gutierrez

Chairman

Subcommittee on Financial Institutions and Consumer Credit
House Financial Services Committee

2129 Rayburn House Office Building

Washington, D.C. 20515

Dear Chairman Gutierrez:

I want to thank you for taking the time last week to visit with members of the Network
Branded Prepaid Card Association (“NBPCA™),' during our meeting in the Capitol
Visitor’s Center. Having the opportunity to engage in an informal dialogue with
members of Congress has proven to be invalnable for us as we work to educate them
about our industry and the consumers we serve. At that time, we expressed to you our
concerns with certain provisions of H.R. 3126, the Consumer Financial Protection
Agency Act of 2009 (“CPFA Act”) that threatens the viability of prepaid card products
and could eliminate a key tool of financial inclusion for the more than 40 million U.S.
consumers who don’t have access to the mainstream banking system and rely on prepaid
cards.

Specifically, Section 101(12) of the CFPA Act, which defines deposit-taking activity,
provides:

“[flor the purposes of this title, the Agency may determine that the term ‘deposit-
taking activity’ includes the receipt of money or its equivalent in connection
with the sale or issuance of any payment instrument or stored value product
or service.” (Emphasis added.)

' About the NBPCA

The Network Branded Prepaid Card Association (NBPCA) is a nonprofit, inter-industry trade association
that supports the growth and success of network branded prepaid cards and represents the common interests
of the many players in this new and rapidly growing payment category. The NBPCA’s members include
financial institutions, card organizations, processors, program managers, marketing and incentive
companies, card distributors and law firms. The NBPCA’s Working Groups drive the activities of the
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Currently, there are approximately 200,000 non-bank locations across the United States
where consumers can either purchase a prepaid card or load funds to the card. If the
Consumer Financial Protection Agency (“CFPA”) deems selling/issuing prepaid cards as
“deposit taking,” this will mean that only banks or bank branches can sell or load such
products, inevitably decreasing or eliminating access to these important products for
those that need them most. By effectively prohibiting the sale or loading of prepaid cards
at non-bank and retail locations, this new law would create a serious impediment to
financial inclusion for the millions of unbanked consumers who have come to rely upon
prepaid cards for carrying out their day-to-day transactions.

Over 100 million network branded prepaid cards have been used by consumers, whether
in the form of a gift card, government benefit card, rebate/incentive card, payroll card,
general purpose reloadable card or other prepaid product. These products offer a
convenient, secure option for millions of consumers. In some applications, these cards are
an alternative for consumers who may not have a checking account, debit or credit card,
but like the rest of us, need a mechanism for daily living transactions in this increasingly
card-based economy. These consumers rely on network branded prepaid cards which
they access conveniently through their local grocery stores, drug stores, convenience
stores, employers or schools.

For many consumers, prepaid products in their many and varied forms have become a
necessary part of day-to-day life in the United States. They offer convenience, security
and empowerment, while promoting financial responsibility. This is especially true
among the young, just learning to manage their funds responsibly, and the
underbanked/financially underserved segments of society that do not qualify for a
traditional bank account or payment product or are not comfortable in a banking
environment.

The detrimental impact of this language to the millions of consumers who rely on these
products is so severe that we are strongly urging you to prevent such an unintended
consequence and clarify in the legislation that the sale/issuance of prepaid cards does not
constitute deposit-taking. We suggest that the proposed language shown above be
deleted and replaced with the following:

“[flor the purposes of this title, the Agency shall confirm that the term ‘deposit-
taking activity’ would exclude the receipt of money or its equivalent in
connection with the sale or issuance of any payment instrument or stored valie
product or service.* (Emphasis added.)

By doing this, Congress will ensure that banks can continue to distribute and load prepaid
card products through non-bank locations, and can avoid creating a serious impediment
to financial inclusion for millions of U.S. consumers.
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The NBPCA appreciates your leadership as you work through very difficult issues related

to regulatory reform of the financial services industry. The NBPCA and its members
stand ready to work with you and your staff as you move forward through this process.

Sincerely,

=W

Kirsten Trusko
President & Executive Director
Network Branded Prepaid Card Association
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Professors of Consumer Law and Banking Law

A Communication From Academic Faculty
Who Teach Courses Related to Consumer Law and Banking Law
at American Law Schools

September 29, 2009
The Honorable Christopher J. Dodd The Honorable Bamey Frank
Chairman Chairman
Committee on Banking, Housing and Financial Services Committee
Urban Affairs United States House of Representatives
United States Senate
The Honorable Richard C. Shelby The Honorable Spencer Bachus
Ranking Member Ranking Member
Committce on Banking, Housing, and Financial Services Committee
Urban Affairs United States House of Representatives

United States Senate

Via Facsimile

Dear Senators Dodd and Shelby
and Representatives Frank and Bachus,

Statement in Support of Legislation Creating a
Consumer Financial Protection Agency

As teachers and scholars in the fields related to consumer law and banking law who
currently teach at American law schools in such states as Alabama, Arizona, California,
Connecticut, Florida, Georgia, Ilinois, Indiana, lowa, Maryland, Massachusetts,
Michigan, Minnesota, Missouri, Ohio, Oregon, Nebraska, North Carolina, Nevada, New
Jersey, New York, Pennsylvania, South Carolina, Tennessee, Texas, Utah, Washington,
Wisconsin, and Wyoming as well as Washington D.C., we strongly support legislation to
create an independent Consumer Financial Protection Agency (“CFPA”). Our review of
the regulatory approaches at the existing agencies, whose jurisdiction includes but does
not focus on consumer financial products, leads us to conclude that on balance they place
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a higher value on protecting the interest of financial product vendors who promote
complex debt instruments using aggressive sales practices, than they do on protecting the
interests of consumers in transparent, safe, and fair financial products.! An independent
agency with consolidated authority and a consumer-oriented mission such as the one
being considered by your committees is likely to improve public confidence in the safety
and efficiency of the vast consumer financial products marketplace—a marketplace that
includes complex and nonstandard mortgage instruments, promissory notes, installment
sales agreements, credit cards, debit cards, Internet payment devices, and other devices,
products, and services in the consumer financial system. It is a system vitally important
to public welfare and economic recovery.

The desirable improvements and consolidations proposed to be accomplished by this
legislation include (1) a single place to concentrate federal rulemaking authority over
consumer financial transactions joined with primary enforcement authority over them; (2)
the power to restore banking federalism so as to better accommodate consumer interests;

! Scholarly literature that is critical of regulatory rulernaking and decisional outcomes in the area of
consumer financial products includes: Peter A. Alces & Jason M. Hopkins, Carrying a Good Joke Too Far,
83 Chi.-Kent L. Rev. 879 (2008); Oren Bar-Gill and Elizabeth Warren, Makmg Credit Safer, 157 Penn. L.
Rev. | (2008); Mark E. Budnitz, Commentary, Technology as the Driver of Payment System Rules: Will
Consumers Be Provided Seatbelts and Air Bags?, 83 Chi.-Kent L. Rev. 909 (2008); Michael Barr, Banking
the Poor, 21 Yale J. On Reg. 121 (2004); Steven F. Davidoff, Paradigm Shift: Federal Securities Regulation
fn The New Millennium, 2 Brook. J. Corp. Fin. & Com. L. 339 (2008); Diane Ellis, The Effect of
Consumer Interest Rate Deregulation on Credit Card Volumes, Charge-Offs, and in the Personal
Bankruptcy Rate, Bank Trends 98-05 (FDIC, Mar 1998); Kathleen C. Engel and Patricia A. McCoy,
Turning A Blind Eye: Wall Street Finance of Predatory Lending, 75 Fordham L. Rev. 2039 (2007);
William N. Eskridge, Jr., One Hundred Years of Ineptitude: The Need for Mortgage Rules Consonant with
the Economic and Psychological Dynanucs of the Home Sale and Loan Transaction, 70 Va. L. Rev. 1083
(1984); David A. Friedman, Reinventing Consumer Protection, 57 DePaul L.Rev. 45 (2007); lulia
Patterson Forrester, Mortgaging the American Dream: A Critical Evaluation of the Federal Government's
Promotion of Home Equity Financing, 69 Tul. L. Rev. 373 (1994); John Kiff & Paul Mills, Money for
Nothing and Checks for Free: Recent Developments m U.S. Subprime Mortgage Markets, IMF Working
Paper No 07/188 (2007); Adam Levitin, Hydrauhc Regulation: Regulating Credit Markets Upstream, 26
Yale §. on Reg. 143 (2009); Cathy Lesser Mansfield, The Road to Subprime "HEL" Was Paved with Good
Congressional Intentions: Usury Deregulation and the Subprime Home Equity Market, 51 S.C. L. Rev. 473,
555 (2000); Patricia McCoy, The Middle-Class Crunch: Rethinking Disclosure In A World Of Risk-Based
Pricing, 44 Harv. J. On Legss. 123 (2007); Saule T. Omarova and Adam Feibelman, Risks, Rules, and
Institutions: A Process for Reforming Financial Reguiation, 39 U. Mem. L. Rev. 881 (2009); Christopher
Lewis Peterson, Preemption, Agency Cost Theory, and Predatory Lending by Banking Agents: Are Federal
Regulators Biting Off More Than They Can Chew?, 56 Am. U. L. Rev. 515 (2007); Christopher Lewis
Peterson, Federalism and Predatory Lending: Unmasking the Deregulatory Agenda, 78 Temple L. Rev. 1
(2005); Elizabeth Renuart and Diane E. Thompson, The Truth, the Whole Truth, and Nothing But the
Truth: Fulfilling the Promise of Truth w Lendmg, 25 Yale J. on Reg. 181 (2008); Ralph J. Rohner and
Thomas A. Durkin, TILA "Finance” and "Other" Charges in Open-End Credit: The Cost-of-Credit
Principle Applied to Charges for Optional Products or Services, 17 Loyola Consumer L Rep 137 (2005);
Elizabeth R. Schlitz, The Amazing, Elastic, Ever-Expandmmg Exportation Doctrine and its Effect on
Predatory Lending Regulation, 88 Minn. L. Rev. 518 (2004); 31 Fordham Urb. L.J. 413, 471 (2004); Paul
M. Schwartz, Where Do We Go From Here? The Battle Against Predatory Subprime Lending, 3 Brook. J.
Corp. Fin. & Com. L. 213 (2008); Elizabeth Warren, Unsafe at Any Rate, 5 Democracy: A Journal of ldeas
(Summer 2007).

* The proposed legislation excludes securities, see H. 3126, Sec. 122(H)(2).
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(3) the authority to improve opportunities for consumers to enforce their rights; and (4)
the ability to establish standards for faimess and honesty in agreements for financial
products and services. These improvements intrinsically cannot be accomplished through
the existing agency structures, or practically are not achievable through them. Several
difficulties presented by the existing regime and which are addressed through the
proposed changes are documented in the scholarly literature, which is illustrated below.

1. Exclusive rulemaking authority and primary enforcement authority.® At critical
moments of consumer confusion and vulnerability, regulators of financial institutions,
including the Federal Reserve Bank, the Office of Thrift Supervision, and the Office of
the Comptroller, have demonstrated unwillingness to expend resources to develop
appropriate rules and guidelines and to police mortgage and credit instruments. The two-
decades-long delay in effectively regulating credit card practices, despite many warnings
from consumer groups, responsible lenders, and scholars, for example, is a well-
documented and catastrophic lapse that continues to inflict serious financial injury.*
Similarly, the Federal Reserve Board waited fourteen years to use the power Congress
conferred upon it in 1994 to prohibit unfair or deceptive practices in mortgage lending;’
had the Fed acted timely, the subprime crisis might have been less severe. As the sub-
prime mortgage market exploded with unfamiliar and dangerous instruments, federal
bank regulators failed to act decisively to improve the situation, under pressure from
vendor constituencies that encouraged non-regulation. When regulators belatedly got

3 Sec. 122 (d) and (e) of H. 3126 if enacted would provide: (d) EXCLUSIVE RULEMAKING AND
EXAMINATION AUTHORITY- Notwithstanding any other provision of Federal law other than subsection
(), to the extent that a Federal law authorizes the Agency and another Federal agency to prescribe
regulations, 1ssue guidance, conduct examinations, or require reports under that law for purposes of
assuring compliance with this title, any enumerated consumer law, the laws for which authorities were
transferred under subtitles F and H, and any regulations prescribed under this title or pursuant to any such
authority, the Agency shall have the exclusive authority to prescnibe regulations, issue guidance, conduct
examinations, require reports, or issue exemptions with regard to any person subject to that law. (e) (1)
THE AGENCY TO HAVE PRIMARY ENFORCEMENT AUTHORITY- To the extent that a Federal law
authorizes the Agency and another Federal agency to enforce that law, the Agency shall have primary
authority to enforce that Federal law with respect to any person in accordance with this subsection.

* See, e.g., Rossman v. Fleet Bank Natl Ass, 280 F.3d 384 (2002); Norman I Silber, Late Charges,
Regular Billing, And Reasonable Consumers: A Rationale For A Late Payment Act, 83 Chi.-Kent L. Rev.
855 (2008); Oren Bar-Gill, Seduction by Plastic, 98 Nw. U L Rev 1373, 1420-21 (2004).

% See 15 US.C. § 1639(1)(2), enacted as part of HOEPA in 1994, which provides:
The Board, by regulation or order, shall prohuibit acts or practices in connection with--

(A) mortgage loans that the Board finds to be unfair, deceptive, or designed to evade the
provisions of this section; and

(B) refinancing of mortgage loans that the Board finds to be associated with abusive lending
practices, or that are otherwise not in the interest of the borrower
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together in QOctober 2006 to try to respond to widespread consumer difficulties in
understanding nontraditional, hybrid mortgage products, the different agencies provided
limited guidance but they could not jointly address hybrid instruments “because of the
difficulty agreeing among themselves, and these instruments remained unregulated.”®
By the time bank regulators did get around to hybrid products, “it was too late to prevent
the subprime crisis which had already begun.”’ Reports that regulators view consumer
protection as a backwater are particularly troubling and emphasize that the important goal
of consumer protection will not receive adequate attention under the current regulatory
structure.®

2. The authority to restore banking federalism to accommodate consumer interests.”
The traditional police power of states to regulate commercial practices in the interest of
their citizens has been undermined by federal banking regulators, whose assertion of
preemption has worked to the advantage of financial institutions at the expense of
effective consumer protection by states and localities. Two developments are illustrative.
In 1978, the Supreme Court upheld regulations of the Comptroller of the Currency that
helped to deregulate the credit card business by interpreting the National Bank Act as
preempting states from enforcement of their own usury laws. ® Almost twenty years later,
in the 1996 decision Smiley v. Citibank, S.D., N.A., the Court unanimously upheld the
interpretation of the Comptroller of Currency that latc payment fees were deemed
“interest” for the purposes of preempting state regulation of late fee amounts.”' Both
opinions interpreted the National Bank Act of 1864, 12 U.S.C. § 85, and both deferred to
the Comptroller's analysis of that Civil War statute - ambiguous at best - to block state
regulation. Subsequent federal decisions have accepted the principle of deference to the

® WookBai Kim, Challenging The Roots Of The Subprime Mortgage Crisis: The OCC's Operating
Subsidiaries Regulations and Watters v. Wachovia Bank, 21 Loy. Consumer L. Rev. 278, 289 (citing
Interagency Guidance on Nontraditional Mortgage Product Risks, 71 Fed. Reg. 58,609 (Oct. 4, 2006);
Statement on Subprime Mortgage Lending, 72 Fed. Reg. 37,569 (July 10, 2007); see also Laurie S.
Goodman, Shumin Li, Douglas J. Lucas, Thomas A. Zimmerman & Frank J. Fabozzi, Subprime Mortgage
Credit Derivatives (2008) (arguing that the October 2006 Guidance should have regulated the hybrid 2/28).

7 Kim, id. n. 57 (citing Interagency Guidance on Nontraditional Mortgage Product Risks, 71 Fed. Reg.
58,609 (Oct. 4, 2006)).

8 See Editorial, Reforming the Financial System, N. Y. Times, Sept. 14, 2009; Edmund Andrews, Busted:
Life Inside the Mortgage Meltdown 79 (2009).

? Section 143 of H. 3126, STATE LAW PREEMPTION STANDARDS FOR NATIONAL BANKS AND
SUBSIDIARIES CLARIFIED, if enacted would provide for an amendment to the Bank Act, 12 US.C. 21
et. seq., stating in its key language that “a State consumer law is not inconsistent with Federal law if the
protection the State consumer law affords consumers is greater than the protection provided under Federal
law as determined by the Agency.” H. 3126, Sec. 143(a).

' See Marquette National Bank v. First of Omaha Service Corp, 439 U.S. 299 (1978).

Y517 U.S. 735, 745-47 (1996).
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Comptroller's interpretation of the scope of nationalized banking regulation.”” The
importance of a more balanced federalism is widely endorsed in the scholarship. ™

In our view, whatever merit arguments in favor of preemption have are outweighed by
the value of having states operate as laboratories, trying different approaches to lending
problems, particularly in dealing with the relatively young problems of predatory
lending.'* It is important that Congress not take a simplistic approach favoring only
federal development of consumer protection laws in financial products and services; and
that Congress not limit the role of the states to enforcement of state and federal law.
State legislatures and courts need to be able to continue to develop consumer protection
law. Many of the types of non-bank financial products that will be within the jurisdiction
of the CFPA have been regulated up until now only by the states, and their good work
should not be undermined. In addition, problems are much more likely to grow larger if
they can be addressed only at the federal level and not also by states where they first
appear.

3. The authority to improve the way consumer rights are enforced. * During the past
decades, when an increasing proportion of consumer credit agreements have forced
consumers into binding arbitration and have severely limited the opportunities to

2 See, e.g., Am. Bankers Ass'n v. Lockyer, 239 F. Supp. 2d 1000 (E.D. Cal. 2002).

*See Nicholas Bagley, Note, The Unwarranted Regulatory Preemption of Predatory Lending Laws, 79
N.Y.U. L Rev 2274 (2004); Arthur E. Wilmarth, Jr., The OCC's Preemption Rules Exceed the Agency's
Authonity and Present a Senious Threat to the Dual Banking System and Consumer Protection, 23 Ann.
Rev. Banking & Fin. L. 225 (2004); Keith R. Fisher, Toward a Basal Tenth Amendment: A Riposte to
National Bank Preemption of State Consumer Protection Laws, 29 Harv. J.L. & Pub. Pol'y 981 (2006).
Christopher L. Peterson, Federalism and Predatory Lending, Unmasking the Deregulatory Agenda, 78
Temple L. Rev. 1 (2005); see also Amerncan Bankers Association v Lockyer, 239 F Supp 2d 1000 (ED Cal
2002) (California Credit Card Payment Warning Act, Cal Civ. Code § 1748.13, requiring credit card bills
to disclose the length of time consumers have to pay off their balances by paying the minimum, declared
unconstitutional because preempted by federal law); Household Credit Services, Inc v. Pfennig, 541 US
232 (2004) (holding that Regulation Z's exclusion of overlimit fees from the term “finance charge” 1s i no
way contrary to § 1605 of TILA). Regarding the more general importance of the states, see Herbert
Wechsler, The Pohitical Safeguards of Federalismo: The Role of the States in the Composition and Selection
of the National Government, 54 Colum L Rev 543(1934) ; Larry D. Kramer, Putting the Politics Back into
the Political Safeguards of Federalism, 100 Colum L Rev 215 (2000); Frank S. Alexander Federal
Intervention In Real Estate Finance: Preemption And Federal Common Law, 71 N.C. L. Rev. 293 (1993).

!4 See Baher Azmy, Squaring the Predatory Lending Circle: A Case for States as Laboratories of
Experimentation, 57 Fla. L. Rev. 295, 301-02 (2005).

¥ Section 125 of H. 3126 if enacted would provide: AUTHORITY TO RESTRICT MANDATORY PRE-
DISPUTE ARBITRATION. The Agency, by regulation, may prohibit or impose conditions or limitations
on the use of agreements between a covered person and a consumer that require the consumer to arbitrate
any future dispute between the parties arising under this title or any enumerated consumer law if the
Agency finds that such prohibition, imposition of conditions, or limitations are in the public interest and for
the protection of consumers.
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challenge oppressive terms and unfair dealing, existing agencies have not acted
effectively to promote the availability, impartiality and quality of arbitration tribunals.'®
The resulf, in too many cases, has been the demonstrable frustration of consumers
seeking to vindicate their contractual rights. In fact, according to a recent Congressional
Report, less than 1/ 10™ of 1% of arbitrations are brought by consumers.'” The literature
concerning the difficulties with binding consumer arbitration for consumers is
extensive.”® Studies have found the arbitrators find for companies against consumers 94
to 96% of the time," suggesting that arbitration providers are responding to the incentive
to find for those who select them: the companies that insert their names in their form
contracts. The recent case brought by the Minnesota Attorney General, charging the
National Arbitration Forum with deceptive trade practices and false advertising, which
terminated in a consent decree under which the NAF agreed to stop accepting new
consumer arbitration cases, only emphasizes the importance of regulating predispute
consumer arbitration.” The CFPA would have the ability to regulate consumer
arbitration to insure that it is conducted fairly, or, if that proves impossible, to ban it
altogether.

4. Standards for fairness, honesty, and information.”’ Tt has become increasingly clear
that existing disclosures of the costs and terms of many consumer financial products do

" See Arbitration Abuse: an Examination of Claims Files of the National Arbitration Forum, a Staff Report
of the Domestic Policy Subcommittee Majority Staff Oversight and Government Reform Committee,
House of Representatives (Dennis J. Kucinich, Chairman), , July 21, 2009, at
http:/fwww.clarksvilleonline.com/wp-content/uploads/2009/07/Report-on-National-Arbitration-Forum.pdf.

7 “The only available data indicates that more than 99% of "consumer arbitrations” are debt collection
claims filed by busmesses, usually credit card companies or collection companies, against consumers,
seeking to collect past due balances under arbitration "agreements” that were unilaterally imposed by the
businesses.” See Arbitration Abuse Arbitration Abuse: An Examination of Claims Files of the National
Arbitration Forum, a Staff Report of the Domestic Policy Subcommittee Majority Staff Oversight and
Government Reform Committee, House of Representatives (Dennis J. Kucinich, Chairman), July 21, 2009,
at http://www.clarksvilleonline.com/wp-content/uploads/2009/07/Report-on-National- Arbitration-
Forum.pdf.

¥ See, ¢.g., Mark Budnitz, Mandatory Arbitration: The High Cost of Mandatory Consumer Arbitration, 67
Law & Contemp. Prob. 133 {2004); Jean Sternhght, Panacea or Corporate Tool?: Debunking the Supreme
Court's Preference for Binding Arbitration, 74 Wash U L Q 637 (1996); Jean Sternlight, Creeping
Mandatory Arbitration: Is it Just?, 57 Stan L Rev 1631 (2005); Jack Wilson, "No-Class-Action Arbitration
Clauses,” State-Law Unconscionability, and the Federal Arbitration Act: A Case for Federal Judicial
Restraint and Congressional Action, 23 Quinnipiac L Rev 737, 773 (2004).

Public Citizen Report: The Arbitration Trap: How Credit Card Companies Ensnare Consumers (Sept.
2007} available at http://www citizen.org/publications/release.cfm?ID=7545 (in the more than 19,000 cases
in which an NAF-appointed arbitrator was nvolved, 94 percent of decisions were for business.); Simone
Baribeau, Consumer Advocates Slam Credit-Card Arbitration, Christian Science Monitor, July 16, 2007,
available at hitp://www.csmonitor.com/2007/0716/p]13s01-wmgn.html (“arbitrators awarded in favor of
creditors and debt buyers in more than 96 percent of the cases.”).

® The complaint may be found at http:/pubcit.typepad.com/files/2009-07-14-signed-complaint-with-
exhibits.pdf and the consent decree at http://pubcit.typepad.com/files/nafconsentdecree.pdf.
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not adequately inform consumers about the actual costs. For example, a 2007 Federal
Trade Commission study found that many borrowers were not able to determine
mortgage loan terms or costs from the disclosures in use at the time of the study.? 1If
disclosures alone were adequate to enable consumers to obtain appropriate loans, it
would not be possible for mortgage originators to “steer” borrowers who could qualify
for prime loans to more expensive subprime loans, and yet such steering has been alleged
repeatedly‘23 Disclosure approaches alone cannot solve problems that are caused by
overly complex terms that consumers cannot readily comprehend;®* or counteract terms

' Section 136 of H. 3126 if enacted would provide: STANDARD CONSUMER FINANCIAL
PRODUCTS OR SERVICES. (a) Charactenistics of Standard Consumer Financial Products or Services-
Subject to regulations prescribed by the Agency under this section, a standard consumer financial product
or service is a consumer financial product or service that-- (1) is or can be readily offered by covered
persons that offer or seek to offer alternative consumer financial products or services; (2) is transparent to
consumers in its terms and features; (3) poses lower risks to consumers; (4) facilitates comparisons with
and assessment of the benefits and costs of alternative consumer financial products or services; and (5)
contains the features or terms defined by the Agency for the product or service.

2 James M. Lacko & Janis K. Pappalardo, IMPROVING CONSUMER MORTGAGE DISCLOSURES: AN
EMPIRICAL ASSESSMENT OF CURRENT AND PROTOTYPE MORTGAGE DISCLOSURE FOrRMS ES-6, 11-12
(2007)

3 See Marsha J. Courchane, Brian J. Surette, & Peter M. Zom, Subprime Borrowers: Mortgage Transitions
and Outcomes, 29 J. Real Estate Fin. & Econ. 365, 381 (2004) (“Our results suggest that borrowers may
inappropriately receive subprime mortgages . . ."); Illinois Department of Financial and Professional
Regulation, Findings from the HB 4050 Predatory Lending Database Pilot Program 5 (2007) (study of
Chicago borrowers finds that many of the borrowers could have qualified for a “more affordable loan had
they been better informed about what was available to them™); Michael S. Barr, Credit Where It Counts: the
Community Reinvestment Act and Its Cntics, 80 N.Y.U.L.Rev. 513, 556 (2005); Gretchen Morgenson,
Inside the Countrywide Lending Spree, N.Y. Times, Aug. 26, 2007 (Countrywide’s “mcentive system also
encouraged brokers and sales representatives to move borrowers into the subprime category, even if their
financial position meant that they belonged higher up the loan spectrum.”); Affidavit of Ton Paschal m City
of Baltimore v. Wells Fargo ("' . . . regularly saw minority customers who had good credit scores and credit
characteristics in subprime loans who should have qualified for prime or [Fair Housing Act] oans.”).

* See generally Alan M. White & Cathy Lesser Mansfield, Literacy & Contract, 13 Stan. L. & Pol’y Rev.
233 (2002); President George W. Bush, White House Press Conference, Aug. 9, 2007, available at
www.whitehouse.gov/news/releases/2007 (“We’ve had a lot of really hardworking Americans sign up for
loans, and the truth of the matter is they probably didn’t fully understand what they were signing up for.”);
Federal Reserve Board, Truth in Lending, 73 Fed. Reg. 44,522, 44,525-26 (July 30, 2008) (“Consumers
who do not fully understand such terms and features, however, are less able to appreciate their risks . . .
[flor example, the payment may increase sharply and a prepayment penalty may hinder the consumer from
refinancing to avoid the payment increase. Thus, consumers may unwittingly accept loans that they will
have difficulty repaying.”); Statement of Peter Orszag, CBO Budget Director, State of the US Economy
and Implications for the Federal Budget: Hearing Before the H. Comm. on the Budget, 110" Cong., 6 (Dec.
5, 2007) (“some borrowers lacked a complete understanding of the complex terms of their mortgages and
assumed mortgages that they would have trouble repaying.”); Michael S. Barr, Sendhil Mullainathan, &
Eldar Shafir, Behaviorally Informed Financial Services Regulation 8 (2008) (““a central problem [of the
Mortgage Crisis] was that many borrowers took out loans that they did not understand and could not
afford.”); Elizabeth Renuart and Diane E. Thompson, The Truth, The Whole Truth, and Nothing But the
Truth: Fulfilling the Promise of Truth in Lending, available at
hitp://papers.ssm.com/sol3/papers.cfm?abstract_1d=1021318 (“The lender-created complexity of mortgage
loans now exceeds what . . . even highly educated consumers are capable of comprehending.”); Todd J.
Zywicki, The Law and Economics of Subprime Lending, --- Colo. L. Rev. --- (forthcoming), available at

7
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that are inherently unfair; or cure substantive defects in products whose individual
attractiveness may be high for particular groups, but whose social impact is “toxic” on a
large scale. Thus, so-called “exploding ARMs” may be appropriate for those who
reasonably expect a substantial increase in income by the time the payments leap, such as
medical residents, but are not suitable for those whose income is more stable and who are
unlikely to find substantial payment increases affordable.”” The literature encouraging a
standard-setting approach, and reporting on its effective use in other nations, supports the
case for its adoption here.

http://ssm.comyabstract_id=1106907 (“Having gone through the experience once, second-tume homebuyers
rarely even closely examine their loan documents. Nor is it likely that even if they did take the time to
examine their documents, . . . most borrowers would be unable to comprehend most of their terms.”);
Norman 1. Silber, “Thriving on Adversity: Corporate Treatment and Mistreatment of Consumers in the
Wake of Hurnicane Katrina, ---Loyola Consumer L.Rev. - (forthcoming)(many hurricane victims deferred
payments without appreciating that greater interest would accrue as a result); Allen J. Fishbein & Patrick
Woodall, Exotic or Toxic? An Examination of the Non-Traditional Mortgage Market for Consumers and
Lenders 2 (Consumer Federation of America 2006) (“more vulnerable consumers—first time homebuyers,
unsophusticated financial consumers, and consumers traditionally underserved by the mortgage market,
especially lower-income and nunority consumers . . . .are less likely to understand . . . the complexity of
the mortgage vehicles they are offered . . . .”); Kathleen C. Engel and Patricia A. McCoy A Tale of Three
Markets: The Law and Economics of Predatory Lending, 80 Tex. L. Rev. 1255, 1286 (2002) (“the victims
of predatory lenders sign documents without having a clear sense of the terms of the contracts, how much
they borrowed, what they purchased, the terms of repayment, or the risks they assumed.™); Statement of
Ken Logan, Chairman-Elect, National Home Equity Mornigage Association, at the Federal Reserve Board
Public Hearing, Building Sustainable Homeownership: Respousible Lending and Informed Consumer
Choice 92 (July 11, 2006) ("few borrowers fully understand the residential transaction or the disclosures.”).

* According to the Center for Responsible Lending, terms that increase the risk of foreclosure include
“adjustable interest rates, balloon payments, prepayment penalties, and loans with limited documentation of
borrowers’ loan qualifications.” Ellen Schloemer, Wer Li, Keith Ernst, & Kathleen Keest, Center for
Responsible Lending, Losing Ground: Foreclosures in the Subprime Market and Their Cost to
Homeowners 5 (2006)

% See, e.g., Jean Braucher, Delayed Disclosure in Consumer E-Commerce as an Unfair and Deceptive
Practice, 46 Wayne L. Rev. 1805 (2000); Richard B. Cappalli, Arbitration of Consumer Claims: The Sad
Case of Two-Time Victim Terry Johnson or Where Have You Gone Leamned Hand?, 10 BU Pub Int. L. J.
366, 400-01 (2001); Jon D. Hanson and Douglas A. Kysar, Taking Behavioralism Seriously: The Problem
of Market Manipulation, 74 NYU L Rev 630, 654-66, 722 (2002); Samuel Issacharoff & Erin F. Delaney,
Credit Card Accountability, 73 U. Chi. L. Rev. 157, 168-75 (2006); Norman [. Silber, Observing
Reasonable Consumers: Cognitive Psychology, Consumer Behavior and Consumer Law, 2 Loy. Consumer
L. Rev. 69, 74 (1990); Norman L. Silber, Late Charges, Regular Billing, and Reasonable Consumers: A
Rationale for a Late Payment Act (2008); Jeff Sovern, Towards 2 New Model of Consumer Protection:
The Problem of Inflated Transaction Costs, 47 Wm and Mary L. Rev. 1635 (2006); Cass R. Sunstein,
Boundedly Rational Borrowing, 73 U Chi L Rev 249, 268 (2006); Lauren E. Wilks, Decisionmaking and
the Limits of Disclosure: The Problem of Predatory Lending: Price, 65 Md. L. Rev. 707 (2006).
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Conclusion

We urge Congress to take swift action to pass legislation that contains the tools needed to
move forward past the mistakes that have undermined our cconomic stability and toward
a better future for consumers and the nation.

For further information, please send an email to Professor Norman I. Silber at
Norman.].Silber@hofstra.edu or to Professor Jeff Sovern at sovernj@stjohns.edu.

Respectfully,”

Richard M. Alderman
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ANNA BURGER

Intermanonal Secretary-Treasurer ‘Thank you for the opportunity to participate in the Committee on Financial

Services’ hearing on “Perspectives on the Consumer Financial Protection Agency”
on Wednesday, September 30, 2009.

MITCH ACKERMAN
Erecume Vice Presdent As requested by Rep ive Patrick T. McHenry during the hearing, here
MARY KAY HENRY is the additional financial information for the record regarding the Service
Executive Vice President Employees International Union’s (SEIU) payments to ACORN.
GERRY HUDSON
Executve Vice President 2008 2009
ELISEC MEDINA Contributions (including General Support and 190,000 25,000
Brecumve Vice Presdent ACORN Projects like Voter Registration)
BRUCE RAYNOR
Execubve Vice Presicent Contracted Services 1.4 million 220,000
DAVE REGAN (including services such as the Organizing
Executve Vice President Apprenticeship Program and Childcare Worker
Organizing Campaigns)
TOM WOODRUFF

Executve Vice President

While SEIU has contracted with ACORN for voter registration, community
mobilization efforts, and organizing work, we have suspended all active work with
ACORN while former Massachusetts Attorney General Scott Harshbarger conducts
his review of the organization.
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Bank employees including tellers, personai bankers, credit card call center workers and managers have told SETU
how their banks target vulnerable consumers with deceptive practices that drive up banks’ fee income. Employees
report that banks are targeting working and immigrant families in particular to meet sales goals, generate more
overdraft fees, and raise credit card inferest rates.

Low base salaries and fear of losing their jobs force bank workers to meet high sales goais and push debt
onto customers.

“Yorwant 1o dowhat s best forthe customer but you can’t 1f you want o reach your goals o8
If you dsnt hit: your goal ycm re fired.”: . :

Bank 0{ Amcrica platfoml worker,‘an!au

First, bank employees want protections that will allow them to blow the whistle on bank practices that hurt their
customers and the American economy. Second, they want a voice in the rebuilding of the financial sector and—
especially important in an industry where tellers are earning on average $11.32 an hour—the ability to negotiate
sensible compensation policies that reward service and sound banking over short-term sales.

“Ioften leave my job feeling as if T may not have a job to return 1o with the constant -
- warnings, threatening e-mails; sales gcnls The sales tactics and goals we must oftenimeet
“sometimes force us to-put the consumer——young and old alike-=ito products that they
really-cant afford Oriare not <m&able for their linancial needs.”

SunTms: pcrsonal banker and ther, H Is/mrgrurl §93 (

Piling on fees

«  Encouraging Overdrafts. Bank of America customers who track their spending online do not see all of
their checking account activity. Customers do not see ‘holds’ and changes in the order of their transactions,
creating confusion about account balances and allowing the bank to assess more overdraft penalties. The bank
encourages customers concerned about overdraft fees to rely on the bank’s online system to avoid fees. This
practice and some of the bank’s overdraft fee practices generally are the subject of a lawsuit in California state
court—Clossen v. Bank of America——that is now being settled for $35 million.

o "“My job ‘15‘ to create irres‘pbnsible debt. It should be helping famulies build wealth;
counsehng them about using debt responsxbly But that s ot what the bzn}\ rewards.:

Ba.nk of Ammca brmch manager, U’mhmgmu De

= Refunds refused. Bank of America employees report the bank’s automated system makes full refunds of
overdraft fees for customers who deserve refunds nearly impossible. Washington, D.C., employees, for example,
report that they are penalized by the bank if they override the system and award refunds to customers. In June
2009, Bank of America raised from five to 10 the maximum number of overdraft fees Bank of America can
apply each day. The new daily limit is as much as $350.

$970wm
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Targeting vulnerable customers

.

Interfering with customers’ accounts. Bank of America managers tell employees to sign custamers up for
online banking using customers’ confidential information obtained from servicing other accounts.

- “Tknow many employees who haw been pressured so hard to increase theit sales quotas:
“that they are gomg home atnight and logging on to peopie s accounts to make up more:
- ‘transactions';.. and when you live the day to day here xt 5 edsy o understand why If you
push back, yov re gomg to get pushed Gut?
Bank of Amenca brauch memager, W?zslzmgmu D C

Targetmg students, seniors, and non-native Enghsh spewkem Employeec report that customers are
unknowingly signed up for credit cards and bank accounts In Washington, D.C, there is fierce compe!mon
among branches to canvass in the Mexican and Salvadoran embassies, and personal bankers sell accounts in
high schools. In Los Angeles, employees report customers attempting to cash federal tax return checks are told
instead they should mstead deposit them in seven-day CD accounts,

Unethical credit card practices

Denying active duty military the rate they are entitled to under law All active duty soldiers are entitled to a
6 percent maximum interest rate on their credit cards, but the bank’s employees were not trained to inform
members of the armed forces of that benefit. Instead, call center employees report that in the past they have not
been allowed 10 oﬁer that rate uniess the customer recaﬂc the entire name of the legislation authonzmg the rate.

“The more money Isold: you and the hxgher the Tate; the more mcney 1 made That s ‘what
the bank rewardswﬁa fes; not service.” ;

g beme: Bank of ‘Ametic‘:i call cerrer Worker; Manie

Recognizing charge-offs. Credst card collectors routinely use a variety of questionable and aggressive practices
such as accepting floating checks that do not have funds to cover them in order to hold onto delinquent
accounts for more than 180 days. In this way, the bank can still claim the value of the debt as an asset on ifs
books and in its regulatory filings. Nonperformng debt is a basic measure of a bank’s health.

Delivering threats, spreading rumors. Collectors at Bank of America credit card centers report being given a
script that instructed collectors to leave answering machine messages that threatened property liens or lawsuits.
Failing to disclose. Bank of America credit card call center employees report that they were instructed to use
special cell phones—as opposed to recordable landhines—Tfor aggressive collection calls. Bank vice presidents
Also sent handwritten postcards to customers that do not identify the bank or offer a toll-free number for
customers to call.

Undermining employees

Refusing to pay overtime. Bank of America personal bankers and tellers report they regularly work six days

a week, are required to work hours off the clock nearly every week, and receive little to no pay for the regular
and repeated overtime work  This is the subject of a pending class action lawsuit in Kansas, the allegations of
which appear to mirror what we have heard from employees at Bank of America branches

“I am'a personal banker it Cambridge; Mass. My coworkers and I have many stories of
~abuse of customers and bad sales tactics: If we complain to.our managers. Cthey fust shut us:
“-down. We have many (oncerns about low pay, but worse'is hi\ ng to force bad products on

; ;cuatomers
S Ban.k of America platform worker, (‘ ,m.hx m’gv M(m

No whxstleblower protections. Bank emplovees who want to blow the whistle on illegal or inappropriate bank
practices have no special protections under federal law. Bank of America workers with complaints are told to
call a bank-operated hothine. Four Los Angeles-area employees who showed mterest in forming a union used
the hotline in May 2009 to complain about hranch management. One of the four was fired the following week.

Workers pressured not to organize They were reprimanded, and one of the four was fired. Bank managers in
Phladelphia, Boston, Washington, D.C., and Los Angeles report that bank policy prohibuts employees from
talking with union organizers at any time—whether at home or at work,
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Executive Summary

it's been a year since the Lehman Brothers collapse set off a flurry of bank failures and near-
failures, threatening the very foundations of the global financial system and bringing our
national economy to the brink of a second Great Depression. Taxpayers stepped in and bailed
out the ailing banks in order to resuscitate the larger economy and get money flowing to Main
Street again. A year later we wonder what we have gotten for that investment. While ordinary
Americans are still struggling to stay afloat, the bankers are back to business as usual, paying
out billions in bonuses, making profits on the backs of the very taxpayers who bailed them out,
and throwing up roadblocks to meaningful regulatory reform that would prevent a repeat of
the crisis.

What did we get over the last year?

1. Taxpayer Bailout. Taxpayers have committed $4.7 trillion to the financial sector over the
last year, only $700 billion of which was through TARP. Even banks like Goldman Sachs that
returned their TARP funds earlier this year continue to benefit from other bailout programs,
such as the $12.9 billion that Goldman received as an AlG counterparty that it will never have
to pay back. Once all crisis-related programs are factored in, taxpayers could be on the hook
for a grand total of up to $17.8 trillion for this economic rescue.

2. Trillions of Dollars in Lost Wealth for Ordinary Americans. The bank-induced economic
crisis has cost Americans trillions of dollars already, on top of the trillions more we have
committed through the bailouts.

¢ American families fost $11 trillion in wealth in 2008, nearly 18% of their net worth.

s Americans have lost $6.1 trillion in homeowner wealth since June 2006.

* Banks have generally refused to modify mortgages to help prevent foreclosures because
it is more profitable for them to collect fees as a family loses its home than it is to save
the home.

e Over 5.3 million Americans have lost their jobs since last September, and the national
unemployment rate is at its highest in 26 years.

e Personal bankruptcies are soaring, and are expected to reach levels not seen since a
2005 law made it more difficult to file bankruptcy.

e Between October 2007 and December 2008, the top 1,000 US pension funds lost $1.75
trillion, or 23.3% of their value, the worst losses in 30 years.

e Declining property values and personal income have taken their tolls on state and local
budgets, leading to cuts in essential services like public health programs, childhood
education, and programs for the elderly and disabled.

3. Back to Greed & Business as Usual. While taxpayers are still suffering, the big banks are
back to business as usual, paying out tens of billions in bonuses, making tens of billions in
profits on the backs of American consumers, and returning to the same kinds of practices that
caused the crisis in the first place.
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e The nation’s top six banks paid out $31.2 billion in 2008 bonuses this past winter, and in
the first half of 2009 alone, they set aside another $74.4 billion for bonuses and
compensation for their employees.

* The top six banks posted $29.6 billion in profits in the first half of 2009, just months
after accepting $160 billion in direct TARP infusions.

¢ The banks made these handsome profits by embracing the same kind of excessive risk-
taking that caused the crisis in the first place: by trading highly-complex derivatives, by
repackaging mortgage-backed securities, and by making predatory loans to low-income,
high-risk consumers who typically cannot afford to pay them back.

s Rising fees also contributed to the banks’ bottom line. Americans will pay more than
$38 billion in overdraft fees alone in 2009, more than $125 for every man, woman, and
child in the United States.

® Banks also raised credit card interest rates on American consumers in an effort to boost
their profits before the new credit card reforms take effect next year.

e Even as they continue lending to large corporations and private equity firms, the banks
have drastically reduced their small business lending. Lending through the SBA’s main
program decreased 42% over the previous year in the first seven months following the
bailout.

4. Banks Standing in the Way of Reform. Despite taking trillions in bailouts, the banks are now
using our money to lobby against reforms that would protect us from their abuses. In the nine
months following the bailout, companies in the financial, insurance, and real estate sector
spent $321 million lobbying against federal reforms such as the creation of the Consumer
Financial Protection Agency, limits on bonuses, overdraft fee regulation, credit card reform,
loan modification proposals that could help keep millions of Americans in their homes, and a
ban on payday lending.

This is not what we signed up for!

1t’s Time for a Real Economic Recovery. As Wall Street celebrates ‘green shoots’ in the
economy and points to signs of recovery, it feel like déja vu. The market was celebrating signs
of recovery fast year too, just months before the Lehman Brothers collapse. Meanwhile, Main
Street is still hurting. We don’t need bankers trying to convince us that happy days are here
again. We need real regulatory reform now so that we can have a real economic recovery on
Main Street.

it is time for the banks to start aiding in America’s economic recovery. The banks need to:
1. Stop foreclosures and save Americans’ homes and state and local budgets;
2. Provide the same affordable loans to state and local governments that banks receive
from the federal government;
Restore small business lending to save jobs and tax revenue; and
4. Lower interest rates on consumer credit cards and stop charging abusive overdraft fees
that take billions out of consumers’ pockets.

L
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A year ago, Lehman Brothers’ collapse shook Wall Street to its core and set off an economic
crisis that threatened the foundations of the entire global financial system. in the flurry of bank
failures and near-failures that followed, household names like Merrill Lynch, Washington
Mutual, and Wachovia either disappeared or got swallowed up by competitors. Within a week,
there were no more big, independent investment banks on Wall Street.

As bankers across the country were fighting for their lives, taxpayers threw them a lifeline. We
stepped in and bailed out Wall Street to the tune of trillions of dollars because we were told it
was necessary to resuscitate the economy. The Treasury Department told us that banks would
use taxpayer dollars to modify mortgages to help working families stay in their homes and
resume lending to small businesses in order to stem rising unemployment rates and stimulate
the economy.

One year later, what have the bailouts gotten us? While top bankers are continuing to make
billions of dolars in bonuses, none of the promises made to the American people have been
honored. Families continue to face rising foreclosures, rising unemployment, higher credit card
interest rates, higher overdraft fees, and roadblocks to real financial reform that would protect
us from a repeat of the same crisis in the future. Our pension funds are in freefall,
unemployment is skyrocketing, and personal bankruptcies are on pace to set a record for the
years after the passage of the new bankruptcy law in 2005.

Some of the big banks claim that they are profitable again. They are raking in tens of billions in
profits and paying out tens of billions in bonuses. However, they returned to profitability
through the same old tricks—by taking on even more risk with our money, by raising the fees
and interest rates that they charge us, by continuing to foreclose on our homes, and cutting
lending to small businesses in our communities. Furthermore, they are on a lobbying spree,
using our money to lobby against the sensible reform that Americans want. They have fought
tooth and nail against reforms such as the Consumer Protection Agency that would protect us
from their abuses.

Despite taking our money, the banks have done little to help revitalize the economy. The
bailout was supposed to rescue the larger economy, not turn into a handout to Wall Street.
The banks, through their risky behavior, robbed average Americans of trillions of dollars of our
wealth. They have taken trillions in bailouts and backstops and have done nothing to fix the
overall economy that they crashed.

1t is time for the banks to start aiding in America’s economic recovery. The banks need to:

1. Stop foreclosures and save Americans’ homes and state and local budgets;

2. Provide the same affordable loans to state and local governments that banks receive
from the federal government;

3. Restore small business lending to save jobs and tax revenue; and

4. Lower interest rates on consumer credit cards and stop charging abusive overdraft
fees that take billions out of consumers’ pockets.
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The Bailout: A Year in Review

A year ago, as the banks fell apart, the federal government moved in with a variety of programs
to bail them out and prevent them from taking the entire economy into a freefall.

Although the $700 billion Troubled Assets Relief Program (TARP) is the best-known, in reality,
the federal government set up a variety of programs to backstop, guarantee, infuse, and hold
up the banks. Taxpayers have already committed $4.7 trillion to the financial sector over the
last year through an alphabet soup of programs like TLGP, TALF, and HAMP.? Moreover, while
banks like Goldman Sachs, Morgan Stanley, and JPMorgan Chase can now brag about getting
approval for and, in some cases, actually returning TARP funds, they will continue to benefit
from this plethora of other taxpayer handouts,? such as the $12.9 billion that Goldman Sachs
received as a counterparty to AIG that it will never have to pay back.*

The Federal Reserve has set up emergency lending facilities that give banks access to cheap
money to get them to start lending again. The FDIC has unveiled guarantee programs to
protect the banks against losses. The Treasury has pledged $200 billion to support Fannie Mae
and Freddie Mac. HUD has put $300 billion into the Hope for Homeowners Program. Once all
of the crisis-related programs are factored in, including the stimulus package and the auto
bailout, the total taxpayers could be on the hook for up to $17.8 trillion.

These programs have saved the banks from their risky bets on toxic securities. However, banks
now claim they are back to profitability and doing well despite their continued reliance on
these taxpayer-funded programs.

Trillions of Dollars in Lost Wealth

One year later, the American families who funded the bailout are not doing so well. The fallout
from this bank-induced economic crisis has hit Americans hard. American families lost $11
trillion in wealth in 2008 alone, nearly 18% of their net worth.® Millions of us have lost our jobs
or been thrown out of our homes. Personal bankruptcies have shot through the roof. Our life
savings and retirement funds have been decimated. And because of billions in budget
shortfalls, our state and local governments are being forced to cut back on services like public
health programs and childhood education. This is all above and beyond the trillions in bailouts
and backstops that we have had to fork over to the banks.

Rising Foreclosures

Our communities have been devastated by the foreclosure crisis. American families have lost
$6.1 trillion in homeowner wealth since 2006.” The average homeowner has lost almost
$110,000 in equity.® In a vicious cycle, foreclosures cause property values of neighboring
homes to decline, making it more difficult for neighboring homeowners to refinance their loans,
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in turn causing them to fall into foreclosure as well. Every thirteen seconds another American
home goes into foreclosure.’

According to the New York Times, a recent survey by the Mortgage Bankers Association found
that “six million loans were either past due or in foreclosure in the second quarter of 2009, the
highest level ever recorded by the group.”’® By 2011, nearly half of all Americans will be
underwater on their mortgages.'" In parts of California, Nevada, and Florida, the number will
be over 90%.* For most Americans, our home is a major source of wealth for our families. This
is a staggering loss of wealth that most of our families will likely never recover.

Unfortunately, banks are not doing their part to help fix the problem. A study by the Federal
Reserve Bank of Boston shows that banks are not modifying loans to help homeowners avoid
foreclosure because “Loan modification is not profitable for fenders.” According to the Boston
Globe, the study found that “only 3 percent of seriously delinquent borrowers-—those more
than 60 days behind—had their loans modified to lower monthly payments.”

Industry insiders say that the reason banks are reluctant to modify loans is that delinquent
{oans allow the banks that service the loans to coliect fees from the homeowner—late fees,
fees for insurance, appraisals, title searches, and legal services." Because mortgages are
typically sold off to third-party investors who absorb the losses when a house goes into
foreclosure, the banks that service the loans often do not have a vested interest in avoiding
foreclosure.’® Therefore they are able to maximize their profits by charging fees as
homeowners fall behind on their payments and slowly slip into foreclosure.

According to an attorney at the National Consumer Law Center quoted in the New York Times,
“Servicers thus have an incentive to push homeowners into late payments and keep them
there: if the loan pays late, the servicer is more likely to profit.”*¢

According to the Treasury Department’s first monthly report on loan modifications in August,
Bank of America and Welis Fargo were the worst performers among the big banks when it came
to loan modifications.)” Despite the fact that the two banks have taken $70 biilion in direct
TARP funds and posted over $13 billion in profits in the first half of this year,® they still are not
doing their part to help the very taxpayers who bailed them out to stay in their homes.

Rising Unemployment

Over 5.3 million Americans have lost their jobs since last September,“’ and the national
unemployment rate has climbed 56%, from 6.2% in September t0 9.7% in August,” its highest
in 26 years.”* Additionally, another 291,000 Americans have been added to the ranks of
“discouraged workers” who are no longer included in unemployment figures because they have
stopped looking for work. The number of discouraged workers is up 62% since last
September.”? Altogether, there are 25.8 million unemployed, underemployed, or discouraged
workers in the US, 16.8% of the national workforce
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Rising unemployment has taken a toll on our families, as for the first time ever, the number of
Americans receiving food stamps topped 34 million, or roughly one in nine Americans.”*
Because unemployment reduces disposable income, it leads to decreased consumer spending,
which serves to deepen the recession, possibly leading to even more layoffs and
unemployment.

Rising Personal Bankruptcies

Personal bankruptcy filings have surged over the last year during the economic downturn. 1.25
million people filed for personal bankruptcy in the year ending in June, up 34% from the
previous year.”® Experts predict filings this year will be reach levels not seen since 2005, when
2.04 million people rushed to file before a new law went into effect making it more difficult to
file for bankruptcy.?® in July already, more than 126,000 people filed, the highest monthly
figure since the 2005 law went into effect.”’

Lost Retirement Security

The turmoil in the stock markets caused by Wall Street’s missteps has had profound
ramifications for Main Street. American workers’ pensions have taken a serious hit during the
crisis, putting millions of hard working Americans’ retirement security at risk. In the twelve
months between October 2007 and September 2008, the top 1,000 pension funds in the
country lost $1 trillion in value. In the three months following the Lehman Brothers collapse,
the fosses accelerated rapidly, and by December 2008, they had lost an additional $754 billion.
The fuznds lost 23.3% of their value {$1.75 trillion) in just fifteen months, the worst losses in 30
years.®

Cuts to Services

Falling home values and rising unemployment have taken a toll on our state and local tax
revenues. The $6.1 trillion in homeowner wealth that has been lost in the last three years has
led to a $58 billion reduction in annual property tax revenues.”® The decline in tax receipts has
contributed to budget crises all over the country. In a National League of Cities survey, 67% of
cities reported hiring freezes or layoffs and 62% reported having to delay or cancel capital
projects because of deterioration in the economy.®® According to the Center for Budget and
Policy Priorities, “At least 48 states have addressed or still face shortfalls in their budgets for
fiscal year 2010 totaling $165 billion or 24 percent of state budgets,” and 34 states are already
anticipating holes in their 2011 budgets totaling at least $180 billion.

As a result, states have been forced to make drastic cuts:?
e 21 states have made cuts to public heaith programs.
® 22 states have made cuts to services for the elderly and disabled.
¢ 24 states have made cuts in K-12 education.
s 32 states have made cuts in higher education.
« 40 states have made cuts in their government workforce, often through layoffs.
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Back to Business as Usual

While taxpayers suffer under the crushing burden of the economic crisis and are on the hook
for the Wall Street bailouts, the big banks are back to business as usual. They are ignoring their
commitments to taxpayers and are helping themselves instead, setting aside tens of billions for
bonuses, returning to the same risky behavior that caused the crisis in the first place, and
making tens of billions in profits on the backs of American consumers.

Billions in Bonuses

Wall Street’s bonus structure incentivized short-term profits over long-term stability. Bankers
were awarded bonuses based on how their trades performed in the short run. If their bets
went bad a couple of years down the road, they got to keep the money anyway. This
encouraged excessive risk-raking, since the bankers’ trades only had to perform well until they
were paid their bonuses. This perverse compensation structure has been identified as a culprit
in the economic crisis.*

in his report on Wall Street bonuses, New York State Attorney General Andrew Cuomo wrote of
Wall Street’s “heads | win, tails you lose”** bonus system:

[Tlhere is no clear rhyme or reason to the way banks compensate and reward their
employees.. {lln these challenging economic times, compensation for bank employees
has become unmoored from the banks’ financial performance.

Thus, when the banks did well, their employees were paid weli. When the banks did
poorly, their employees were paid well. And when the banks did very poorly, they were
bailed out by taxpayers and their employees were still paid well..”

Yet, despite this recognition that excessive and perverse compensation structures helped fuel
the economic crisis, the big banks are continuing to pay their executives astronomical salaries
and bonuses. This past winter, the nation’s top six banks (Bank of America, Citigroup, Goldman
Sachs, JPMorgan Chase, Morgan Stanley, and Wells Fargo) paid out $31.2 billion in 2008
bonuses to reward their bankers for posting $84.6 billion in losses last year and wreaking havoc
on the giobal economy.®

In the first half of 2009, these six big banks set aside $74.4 billion in bonuses and compensation
for their employees.®” At this rate, total 2009 compensation at these banks could top $148
billion, almost as much as the $160 billion in direct TARP infusions that these six banks took last
fall. This would be even higher than the banks paid out any year during the subprime boom.®®

Even more outrageous, the two most heavily bailed-out banks, Bank of America and Citigroup,
are increasing employees’ base salaries to get around limits on bonuses for TARP recipients.®

Citigroup will hike salaries by as much as 50%, so that most employees’ compensation will not
come down from last year’s levels.** Bank of America is also offering signing packages to its
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new Merrill Lynch hires that are even richer than what Merrill paid out at the peak of the
ecenomic boom in 2006 and 2007.*

Billions in Profits

The same banks that were on life support a year ago posted billions in profits just months later.
In the first half of 2009, the top six big banks alone brought in $29.6 billion in profits.*?
Goldman Sachs posted the biggest quarterly profit in its 140-year history this past June,
bringing in $50 million a day.”®

The banks did it by resorting to the same old tricks as before—increasing risk, hiking up bank
fees and credit card interest rates, cutting small business lending, and by refusing to modify
mortgages to prevent foreclosures so that they can collect fees instead as mentioned earlier.

Increasing Risk

The banks are once again embracing the same kind of excessive risk-taking that caused the
crisis in the first place:

o Goldman Sachs turned a record profit in the second quarter by making even riskier bets
than it was making before the crisis hit. The bank actually increased its risk profile after
getting taxpayer bailout funds, making its record profits by gambling with our money.*

* Bank of America, Chase, and Citigroup are all linking corporate credit lines to credit
default swaps, the same complex derivatives that caused AlG to collapse.”

¢ Morgan Stanley, Smith Barney, and UBS are now selling “structured notes”, which are
essentially highly risky and complex derivatives for small businesses. %

o Inrecent months, investment banks have started repackaging old mortgage-backed
securities and selling them again as new products. These were the same toxic securities
that helped cause the crisis in the first place, and banks are again repackaging and
marketing them as super-safe AAA-rated investments.*’

e Banks like Wells Fargo, US Bank, and Fifth Third are starting up or expanding usurious
payday loan programs that charge interest rates as high as 400% to low-income, high-
risk consumers who typically cannot afford to pay back the loans.*®

Hiking Bank Account Fees

Banks are also boosting their bottom lines by raising fees on consumers to offset their losses on
risky loans and toxic securities.*” American consumers will pay more than $38 billion in
overdraft fees this year,”® more than the annual revenues of most Fortune 500 firms including
Apple, Google, and Nike.>* That is $125 for every man, woman, and child in the United States.”
The national median overdraft fee rose 4% this year, to $26, the first time the fee has gone up
during a recession.®® Earlier this year, Bank of America more than doubled its daily overdraft
fee limit from $160 to $350.>

2
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But the fee increases are not limited to overdrafts. Bank of America also increased its monthly
maintenance fee for its MyAccess Checking Accounts by 50% this year.55 Meanwhile, Wells
Fargo, JPMorgan Chase, and US Bank are passing increased costs for deposit insurance onto
customers.”® As the New York Times put it, the result is that “Americans are paying more to
save and spend their money.””’

Raising Credit Card Rates

Banks are also running up interest rates and fees on credit card rates in an effort to boost
profits before the new credit card reforms take effect next vear.*® This year, Citigroup has
raised interest rates on 13-15 million credit cardholders, by an average 24%, or nearly three
percentage points.>® Bank of America, JPMorgan Chase, and Capital One also hiked up interest
rates on many of their cardholders that had never missed a payment.®® Bank of America had
already been arbitrarily raising interest rates on at least one million play-by-the-rules, pay-on-
time customers even before the bailout.”" Bank of America, Chase, and Discover have all raised
transaction fees for balance transfers on credit cards by at least 20%.5

Cutting Small Business Loans

Even though bailout funds were intended to get banks to start lending again, the banks have
drastically reduced their small business lending. When small businesses like Republic Windows
and Doors in Chicago lose their financing, they often have to shutter their doors, leading to
mass layoffs. 56% of small businesses that have problems finding credit reported having to lay
off employees as a result in a National Small Business Association survey.63 Between October
2008 and April 2009, small business lending through the Small Business Administration’s main
program decreased 42% over the previous year,s“ Meanwhile, the national unemployment rate
skyrocketed, from 6.2% in September 2008 t0 9.7% in August 2009.%

But at the same time that banks are cutting smalf business loans, they are continuing to lend to
large corporations and private equity firms. For example, Bank of America, JPMorgan Chase,
Citigroup, Goldman Sachs, and Morgan Stanley all helped finance the $68 billion Pfizer-Wyeth
merger, which will fikely result in thousands of layc\ffs.66 Bank of America, JPMorgan Chase,
Citigroup, and Morgan Stanley are all among the banks providing $3.1 billion in financing to
help private equity-owned Warner Chilcott buy Procter and Gamble’s drug business.”’

Standing in the Way of Reform

After crashing the economy and taking trillions of dollars in bailouts and backstops, the banks
are now using our own money against us. They are spending millions of dollars of our money to
lobby against reforms that would protect us from their abuses in the future. In the nine months
following the bailout, companies in the financial, insurance, and real estate sector (which
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includes banks and other bailed-out companies like AlG), spent $321 million on lobbying.*® The
top six banks alone spent $28.4 million lobbying during this time.®

Many banks lobbied against policies that would help protect Americans, both as taxpayers and
consumers. They fought against:
e The formation of a Consumer Financial Protection Agency to protect consumers’
interests;”°
e Limits on executive compensation and bonuses to ensure banks don’t use taxpayer
dollars to pay out bonuses;”*
e The regulation of overdraft fees to protect American consumers from misleading and
potentially predatory bank policies;””
® Credit card reform, including caps on interest rates and a ban on anytime-for-any-
reason rate hikes;”?
o Loan modification proposals to help keep millions of Americans in their homes;”® and
e A ban on payday lending.”

The big banks’ predatory and abusive business practices cost us trillions of dollars in lost wealth
and brought the economy to the brink of collapse. Now they are fighting an all out war to
preserve the ability to do it all over again, and they are using our money as the ammunition.

A Real Economic Recovery

Now that the big banks are back to profitability, their promoters would have us believe that the
worst is behind us. Wall Street celebrates ‘green shoots’ in the economy and points to signs of
an economic recovery, but Main Street is still hurting.

This feels like déja vu. The market was celebrating signs of recovery last year too, just months
before the Lehman Brothers collapse.

in July 2008, according to the Los Angeles Times, President George Bush tried to calm the
markets by saying, “We will come through this challenge stronger than ever before, Our
economy has continued growing, consumers are spending, businesses are investing, exports
continue increasing, and American productivity remains strong.”’® A month later in late August,
the new GDP report showed US economic growth to be “much stronger than previously
believed.””” And finally, two weeks later, on September 15™ the morning that Lehman
collapsed, Senator John McCain asserted forcefully that “the fundamentals of our economy are

Similarly, this year, we've seen repeated efforts to sound the trumpets and declare victory
prematurely. For example, even though the market has celebrated big banks profits so far this
year, the Huffington Post reported that “The percent of banks that lost money {in the second]
quarter set an all-time high."79 in fact, the percentage of banks that were unprofitable in the
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first half of 2009 is up 59% from last year. 2008 was the industry’s worst year for profitability,
and 2009 is currently on pace to beat i %

This has been going on all summer. First in May, even before the results of the Treasury
Department’s “stress tests” of the largest financial institutions came out, the New York Times
reported that the Obama administration “seems prepared to argue that...the broad financial
system is healthier than many investors fear.”® The stress tests showed that the biggest
financial institutions needed to raise an additional $75 billion.® It was later revealed that the
number had actually been revised downwards at the behest of the banks, and that the Federal

Reserve’s initial findings had put the number even higher.83

Then in June, Dow Jones reported that a decline in credit card delinquencies in the previous
month was “igniting hope of a turnaround among investors of plastic,” even though the same
article also noted that actual credit card losses had continued to climb.®* A month and a half
later, the government celebrated that “the overall economy contracted at an annual rate of
only 1 percent in the spring quarter..."85 To Wall Street, that may be a reason to rejoice. To the
average American, it means things continued to get worse.

In early August, the New York Times reported that “The most heartening employment report
since last summer suggested on Friday that a recovery was under way..”® This “heartening”
report actually showed an additional quarter million job losses in the month of July, and while
the seasonally-adjusted unemployment rate declined a tenth of a percentage point, it was
“mainly because so many people dropped out of the hunt for work, ceasing to list themselves
as unemployed.”87 Once again, the market was not celebrating things better, but that they
were getting worse more slowly.

Then towards the end of August, another New York Times article reported that Standard &
Poor’s Case-Shiller Home Price Index was showing improvements in major cities across the
country, “[i]n a convincing sign that the worst housing slump of modern times is coming to an
end...”®® But at the end of the same article, there was a brief mention of the fact that “with
unemployment nearing 10 percent, there are probably more foreclosures to come...,” which
could push prices back down,® making that “convincing” sign of a reversal of fortunes seem a
little tess convincing.

That same week, Federal Reserve officials started pushing out the message that taxpayers had
actually made multibillion dollar profits off of the banks that had repaid their TARP funds.®® But
as Rolling Stone writer Matt Taibbi pointed out in his blog, “This is sort of like calculating the
returns on a mutual fund by only counting the stocks in the fund that have gone up,” since only
the healthiest banks have repaid their TARP funds so far.”" A recent study actually found that
TARP was $148 billion in the red as of June.®*

All the chatter about economic recovery and the end of the recession is no more credible now
that it was a year ago. In fact, as financial stocks tumbled at the start of September, even
CNNMoney reported about “worries that market gains have raced ahead of any economic
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recovery.””® Wall Street’s eternal optimism when it comes to the economy is just a distraction
to keep us from demanding real regulatory reform so that the big banks can carry on with
business as usual, robbing us of trillions of dollars for decades to come.

We need a real economic recovery. The banks broke the economy, made us pay for repairs
that benefitted bankers but have had little effect on the rest of us, and now are readying to
break it again at our expense. it is time for them to fix what they broke and to get the economy
back on track in a way that works for us, the taxpayers who bailed them out when their backs
were against the wall.
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