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OVERSIGHT HEARING ON THE FEDERAL
SUPERFUND PROGRAM’S ACTIVITIES TO
PROTECT PUBLIC HEALTH

WEDNESDAY, OCTOBER 17, 2007

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
SUBCOMMITTEE ON SUPERFUND AND
ENVIRONMENTAL HEALTH,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:34 a.m. in room
406, Dirksen Senate Office Building, Hon. Hillary Rodham Clinton
(chairman of the subcommittee) presiding.

Present: Senators Clinton, Inhofe, Lautenberg, Craig, Boxer,
Barrasso

OPENING STATEMENT OF HON. HILLARY RODHAM CLINTON,
U.S. SENATOR FROM THE STATE OF NEW YORK

Senator CLINTON. The hearing will come to order.

I want to start by welcoming our newest member, Senator
Barrasso, to the Subcommittee. We are delighted to have him. He
is already a Ranking Member. That is a rapid ascent in the Senate.

I want to thank Chairman Boxer and our full Committee’s Rank-
ing Member, Senator Inhofe, for their support of this Subcommittee
hearing.

I want to thank our witnesses for appearing today.

We will begin with 5 minute opening statements, and then we
will hear testimony from EPA Assistant Administrator Bodine. The
Superfund Program is such an important part of our environmental
protection system in our Country, and I think this is a very signifi-
cant opportunity to discuss what it is doing and what more it could
do.

Superfund has its roots in New York. Stemming from the dis-
covery in 1978 by Niagara Falls resident Lois Gibbs that her neigh-
borhood, known as Love Canal, had been built on a massive chem-
ical dump. The effects of that chemical dump had been seen, but
not understood for years. The impact on the people who lived there
was tragic.

Love Canal became a national story and helped spur Congress to
enact the Superfund law, which was signed by President Carter in
December 1980. The Love Canal site was finally taken off of the
Superfund’s national priorities list in 2004, but 1,246 sites across
the Country remain on the Superfund list today, including 86 in
New York alone.
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So as we approach this 30 year anniversary of Love Canal, the
Superfund site remains vitally important because it reminds us of
why we went down this path. The importance is underscored by a
report issued last year by the Center for American Progress and
the Center for Progressive Reform. That report profiled 50 of the
most dangerous sites still on the Superfund list scattered across 10
States. We will hear more about that report later in the hearing,
but I want to highlight a couple of its findings.

First, most of the 50 sites are locate in heavily populated areas.
Second, many have been on the list for decades. Third, they contain
a range of highly toxic chemicals such as PCBs, creosote, lead, ar-
senic, mercury and TCE. Sixty percent were located in neighbor-
hoods where households reported median incomes in the range of
$40,000, and some 26 percent were in the midst of populations
comprised of 40 percent or more of racial or ethnic minorities.

So this is both an environmental health issue and an environ-
mental justice issue. That is why I am dismayed by the Bush ad-
ministration’s handling of this program. The number of cleanups
has fallen dramatically from an average of about 75 sites per year
from 1993 to 2000, to an average of fewer than 40 sites per year
under this Administration. In Fiscal Year 2007, only 24 cleanups
were completed.

When we have asked the Administration to explain this sharp
drop in cleanups, they claim it is due to greater complexity of the
sites left to be cleaned. I don’t accept that point. But even if you
take it at face value, it raises another important question. Why
won’t the Administration, therefore, ask for more money to get the
program back on track to deal with the allegedly more complex
sites? When asked that question, the Administration has tied itself
into knots defending the absurd position that more money wouldn’t
help all that much.

They have been extremely secretive about the program, keeping
information from the public and stonewalling this Committee.
Chairman Boxer submitted a series of questions, and I am de-
lighted that she is here, because she submitted those questions to
the EPA about Superfund 5 months ago. On Monday, 2 days before
this oversight hearing, she received a stack of documents in re-
sponse. All but three of the documents were marked privileged.
That is just simply unacceptable. What does the Administration
have to hide? I thought we were all in this together.

I hope we can get beyond this pattern today. For the Administra-
tion to keep repeating mission accomplished about the Superfund
Program doesn’t square with reality. There are 11 Superfund sites
where human exposure to dangerous levels of toxic chemicals is not
under control. There are 111 of those sites, because seven of them
are in New York alone.

In addition, EPA data indicates there are 160 other sites where
EPA has insufficient information to determine whether human ex-
posure to these toxic chemicals is under control. I will be pressing
EPA today to explain their plans to get these sites under control
and to explore the reasons for the slowdown in cleanups.

I think it is clear this program needs additional funding. I think
reinstating the polluter pays fee is a step we must take, both to
provide additional funds for the cleanups and to make the program
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fairer. Ordinary taxpayers should not pay for cleanups, and that is
what has been happening at orphan sites for the last 4 years.

So we have a lot of ground to cover today. I want to turn now
to Ranking Member, Senator Barrasso.

OPENING STATEMENT OF HON. JOHN BARRASSO,
U.S. SENATOR FROM THE STATE OF WYOMING

Senator BARRASSO. Thank you very much, Madam Chairman.
Thank you very much for that very kind welcome to the Sub-
committee. I look forward to working with all of the members and
I appreciate you holding this hearing today. I appreciate the wit-
nesses who are here to testify.

I think that it is important that we engage in constructive dialog
to find solutions to the tough problems that we need to answer. We
have excellent witnesses. I look forward to what all of them have
to say.

There have been successes in the history of the Superfund, but
like any Government-run program, there is always room for im-
provement. I am from Casper, Wyoming. It is known as the oil city,
and I will tell you two short stories today. One is about Casper. In
1913, a refinery opened there. It was actually the first paved road
in that community. The Amoco refinery at its height had 750 work-
ers. It was on the bank of the Platte River on 340 acres. In 1991,
when it closed, there were smokestacks, storage tanks, pipes, con-
crete, aging equipment and it was too expensive to be in compli-
ance and they merely closed the refinery. It left behind a mess.

There were about 10 million gallons of oil that went into the
groundwater beneath the refinery, and that is about the same
amount that was leaked in the Exxon Valdez. The oil was seeping
into the Platte River and there was oil sheen on the riverbank. But
together, local leaders, community leaders, government and an oil
conglomerate all worked together. They came up with a plan. They
put a 40 foot high steel wall that was then sunk into the bedrock
along the riverbank. Groundwater was pumped through a series of
filters and a filtering wetland at the rate of 700 gallons a minute.

From this, they were able to get out a lot of the oil that was left
under this abandoned refinery, 4,000 gallons of oil a month. They
now have a world class golf course. We do in Casper, Wyoming.
Robert Trent Jones, Jr., designed it, the same designer where they
played the President’s Cup 2 years ago in Manassas, VA. There is
a restaurant. There are pathways. There are trees, picnic areas.
f’I“here are ducks and deer, a few businesses that are there in of-
ices.

So what the folks have done working together, they have turned
a rust-enclosed polluting eyesore into an economic development
center that is giving us a clean environment. It is going to take a
while to get all of this cleaned up, but as it continues, this is now
useful and economic development and a tremendous asset for our
community. This has become a model for closed refineries now all
around the world.

The second story is about red tape and government bureaucracy,
how it at times prevents innovation from occurring. I think we
need to encourage innovative solutions and provide a legal frame-
work for that to happen. I think we have to get away from the phi-
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losophy that only the Federal Government can fix the problem. In
Casper, with the refinery, it was much more than that. It was a
cooperative effort.

But sometimes, government programs have unintended con-
sequences. To that, I want to tell you about my friend Russ Zim-
mer. Russ lives in Torrington, WY. He and Ila are still there today.
For many years, he ran the local feed store. He was a good neigh-
bor, helped out, and volunteered in the community, always lending
a helping hand. Neighbors actually encouraged him to run for the
legislature. He got into the Wyoming State Senate, and because he
was such a good friend and a neighbor, he became President of the
State Senate. But he ran the feed store.

One day, to help out a lady in the feed store who was buying
some dog food and some feed, she had a check that she got from
turning in her battery to a battery disposal place, and he didn’t
want her to have to go to the bank and cash the check. So he took
it as a third party check, signed the check, and kept it. He forgot
about it for many years.

Well, it turns out that the company that the check was written
from ran this battery disposal company, and that company went
bankrupt and there was some pollution that occurred as a result
of the cleanup of the battery business. When folks went through
the records of the defunct company looking for someone to be held
liable for the damage at the site of the battery disposal business,
they found this check that Russ Zimmer had cashed for the com-
pany.

Russ Zimmer, good neighbor, innocent bystander, was named a
potentially responsible party, they call the PRP. Well, for the com-
mon sense people of Wyoming, this was laughable. But yet, it cost
Russ Zimmer nearly $10,000 to deal with his legal problems. Peo-
ple all around the State of Wyoming are aware of it because he was
the President of the State Senate, and said, is this the way govern-
ment should work, this government that can do all of this to some
person who is just trying to be a good neighbor and helpful? But
under joint and several liability, a person who contributed even a
very little can be held responsible for the entire cost of the cleanup.
We need some common sense in this.

Thank you very much, Madam Chairman.

Senator CLINTON. Thank you very much, Senator. We certainly
agree with that. We need common sense everywhere we can find
it. It is not always apparent.

I want to now turn to our Chair of the full Committee, who is
doing a wonderful job, Senator Boxer.

OPENING STATEMENT OF HON. BARBARA BOXER,
U.S. SENATOR FROM THE STATE OF CALIFORNIA

Senator BOXER. Thank you so much, Madam Chair. I am very
proud of this Committee, members on both sides of the aisle. You
have taken your responsibilities very seriously, and as a result I
think we are making progress. I do say to our Ranking Member of
the Subcommittee, welcome.

So I thank Senator Clinton for holding this hearing on the EPA’s
management of the Superfund toxic waste cleanup program. We all
know Superfund is a critically important program. It protects the
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health and safety of our families. Here is the point. One in four
people in America lives within four miles of a Superfund site. Let
me say that again because people forget. One in four people in
America lives within four miles of a Superfund site, including 10
million children. Every politician says our children are our future.
Well, if you mean it, then you have to protect them so they grow
up healthy.

Superfund sites are the most contaminated toxic waste sites in
our Country. They are polluted with dangerous toxic substances in-
cluding lead, arsenic, mercury, which are known to cause cancer,
birth defects and harm the nervous system. Superfund was created
ico address these threats. It is a landmark environmental bipartisan
aw.

We made great strides in protecting communities by cleaning up
sites in the 1990’s. Unfortunately, in the past several years, the
pace of listing toxic waste sites and of actually cleaning them up
has slowed to a crawl. As we have heard from Senator Clinton,
cleanups have dropped by at least 50 percent, from 80 sites down
to 40. And this year, EPA couldn’t even meet its own goal of clean-
ing up 40 toxic waste sites. Instead, EPA now says it expects to
clean up 24 sites. That is a drop from 80 cleanups a year to 24,
and it is unacceptable not only to members of this Committee, but
it should be unacceptable to the American people.

Based upon EPA’s own documents and studies by outside ex-
perts, EPA is likely failing to list many toxic waste sites for clean-
up that are posing health and environmental risks. The agency has
failed also to quickly address sites at which human exposure is not
under control. There are at least 111 of these sites, according to
data from earlier this year.

In addition, EPA hasn’t even collected enough information to de-
termine whether human exposure is under control at 160 other
Superfund sites. These figures are alarming and they are telling.
Senator Clinton, that is why this hearing is so important. We will
get out this message. EPA hasn’t even collected enough information
to determine whether human exposure is under control at 160
other Superfund sites and they admit that 111 of these sites
human exposure is not under control. More must be done.

In an effort to determine if EPA could do more work with more
money, earlier this year I asked a series of questions about EPA’s
management of the program. In the last few days, EPA delivered
a response, a large volume of paper. Could we just show the vol-
ume of paper that we received just in the last two nights? The vast
majority, as Senator Clinton has pointed out, has been marked
privileged.

I again went over the laws that rule whether a document is in
fact privileged and can be kept from the public. The good news for
our Committee is that we can release all this information. It is up
to us. It is at our discretion. Unless there is a trade secret issue
involved in there, or some national security problem involved, and
as far as we know at this point, none of that is the reason these
documents are marked privileged.

I just want you to know what I intend to do, because I am not
going to do it today because we are going through these documents.
I am going to share these documents with my colleagues from both
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sides of the aisle, and then I intend to make these documents pub-
lic in accordance with the laws of the Country and the rules of this
Committee.

I have to ask rhetorically, since when does EPA have the right
to withhold important information about toxic waste sites and
cleanup from families whose health may be at risk from living near
those sites? Who is the boss, the people or the EPA? I say the peo-
ple.hThat is what this Country is about. They deserve to have the
truth.

Superfund is one of our landmark environmental laws. It has re-
sulted in cleanup and it helped to protect the health of millions of
Americans who live near these sites. I will not stand by, and I
know members of this Committee on both sides of the aisle will not
stand by while this crucial environmental law is undermined and
information is kept secret from the public.

I will work with Senator Clinton to follow up on this hearing. We
will carefully review the large volume of these so-called privileged
information documents that the agency has provided. I find it ap-
palling that I would get those at the eleventh hour. If we have to
have another hearing, I say to you, Madam Chair, I am sure you
will be available, so we can let the people know what the truth is.
We will get to the bottom of these issues.

Thank you very much.

[The prepared statement of Senator Boxer follows:]

STATEMENT OF HON. BARBARA BOXER, U.S. SENATOR FROM THE
STATE OF CALIFORNIA

I would like to thank Senator Clinton for holding this hearing on the Environ-
mental Protection Agency’s management of the Superfund toxic waste cleanup pro-
gram. Superfund is critically important to protecting the health of children and fam-
ilies who live in communities across our country.

One in four people in America lives within four miles of a Superfund site, includ-
ing 10 million children. Superfund sites are among the most contaminated toxic
waste sites in the country.

They are polluted with dangerous, toxic substances, including lead, arsenic, and
mercury, which are known to cause cancer, birth defects, and harm the nervous sys-
tem.

Superfund was created to address these threats. We made great strides in pro-
tecting communities by cleaning up sites in the 1990’s. Unfortunately, in the past
several years the pace of listing toxic waste sites for cleanup, and of actually clean-
ing up these sites, has slowed to nearly a crawl.

As we have heard from Senator Clinton, cleanups have dropped by at least fifty
percent, from 80 waste sites cleaned up per year down to 40. And, this year, EPA
couldn’t even meet its own goal of cleaning up 40 toxic waste sites.

Instead, EPA now says it expects to clean up only 24 sites—that’s a drop from
80 cleanups a year down to 24. This is simply unacceptable.

EPA has also listed far fewer sites for long-term cleanups under the program. The
filunlrlber of sites listed has dropped from 30 per year to 17 per year—a 56 percent

ecline.

Based upon EPA’s own documents, and studies by outside experts, EPA is likely
failing to list many toxic waste sites for cleanup that are posing health and environ-
mental risks.

The agency has also failed to quickly address sites at which human exposure is
n}cl)t under control. There are at least 111 of these sites, according data from earlier
this year.

In addition, EPA hasn’t even collected enough information to determine whether
human exposure is under control at 160 other Superfund sites. These figures are
alarming and telling.

More must be done.

In an effort to determine if EPA could do more work with more money, earlier
this year I asked a series of questions about EPA’s management of the program.
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In the last few days EPA delivered a response, a large volume of paper—the vast
majority of which is stamped “privileged.”

This is unacceptable. I have to ask: since when does EPA have the right to with-
hold important information about toxic waste sites and cleanup from families whose
health may be at risk from living near those sites?

Superfund in one of our landmark environmental laws. It has resulted in the
cleanup and helped to protect the health of millions of Americans who live near
toxic waste sites. It is the best and clearest example we have of ensuring that pol-
luters pay for the messes they make, and that the public has a right to know about
the toxic risks they face.

I will not stand by while this crucial environmental law is undermined. I will
work with Senator Clinton to follow up on this hearing, and will carefully review
the large volume of so-called privileged information the agency has provided. I an-
ticipate that we will have to hold additional hearings to get to the bottom of these
issues.

Senator CLINTON. Thank you very much, Senator Boxer.
Senator Inhofe, thank you for being here.

OPENING STATEMENT OF HON. JAMES M. INHOFE,
U.S. SENATOR FROM THE STATE OF OKLAHOMA

Senator INHOFE. Thank you, Madam Chairman. I appreciate hav-
ing this hearing today.

The Superfund program was enacted over 25 years ago to deal
with sites that were endangering the health of citizens and of the
environment.

I also want to say before starting, Administrator Bodine, you are
doing a great job and I appreciate your being here today.

I am happy to say that for the most part, this program has been
a success. A great number of these sites have been cleaned up and
we have established additional provisions in the law to guard
against the creation of new sites and hold those accountable for
any pollution to our environment.

I anticipate discussion today regarding the pace of cleanups and
the addition of new sites to the national priorities list. It is impor-
tant to note that the cleanup rates from the previous Administra-
tion reflected completions of the simpler, the smaller Superfund
sites, or the low-hanging fruit, as you might say. What we have left
today are highly complicated sites. I know that in Oklahoma I have
been concerned with the progress at Tar Creek Superfund site.

It is very important to understand that, and it happened in my
State of Oklahoma, we have the most devastating Superfund site
anywhere in America. I think there was some competition for that
title, but not anymore. So we are making progress there.

I have been concerned about the progress at the site, but over
the last few years we have been pleased to see new collaboration
among the Federal and State agencies involved in this site. Al-
though I know there is still a lot left to be done, I appreciate your
work and the work of the Regional Administrator Greene down in
Dallas-Fort Worth and Region VI Superfund Director Sam Cole-
man. Both of them have spent a lot of quality time personally at
this site.

I might add also there is a very simple way of getting this off
of high center. When I was chairing this Committee, we actually
got people from DOJ and DOI and the EPA and the Corps of Engi-
neers all in one room together. That is unheard of, but when they
did, it is awfully hard to pass the buck from one to another. So we
have made a lot of progress there.
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Within Superfund, we have to prioritize, and the protection of
human health first. Once this is done, some sensible analysis
should go into the cleanups of these sites. Cost considerations
should be balanced with future intent of the land use and the risk
of exposure. There needs to be modable cleanup alternatives con-
sidered for each site and this important decision should be made
by high-level EPA officials, someone who can be held accountable,
as opposed to someone who cannot be held accountable.

In fact, it has been a focus of mine while I was Chairman, and
I will continue to press for accountability of the EPA regions. All
too often, the regions disregard their agency’s own guidance and di-
rectives, making decisions that incur significant long-term costs for
the agency without any type of review. For example, I have been
most troubled to learn of the Federal creosote site in Manville, New
Jersey.

In this case, the EPA has acted contrary to its own guidance and
excavated some 450,000 tons of dirt and shipped a significant por-
tion of it to Canada for incineration. Amazingly, the decision was
made by someone at the EPA to dig up a shopping mall parking
lot and excavate 125,000 tons of dirt, only to be recovered by an-
other parking lot. For this 50 acre site, the price tag was around
$300 million for the American taxpayers. This type of gold-plated
cleanup makes no sense.

Now, we hear from some that the Superfund tax should be rein-
stated because EPA lacks funding for cleanups. First of all, it is
simply not true. But how can this assertion even be made when we
hear such outrageous spending of money, as in the example that
I just talked about. It only takes away the valuable resources from
other sites. That is why I am working with Majority Leader Harry
Reid on this issue, and the two of us will be requesting the GAO
to investigate just how the Federal creosote site literally grew into
a money pit for the American taxpayers.

Some of my colleagues would like to see the Superfund corporate
tax reinstated. I am strongly opposed to this tax. In fact, the Chair-
man made the statement that ordinary taxpayers should not have
to pay for something for which they are not responsible. That is ex-
actly what this is, this type of a tax.

I have opposed this for quite some time. The tax does not distin-
guish the polluter from a company that is an environmental stew-
ard. In fact, when applied, this tax unfairly targeted the oil and
chemical industries, penalizing companies who had no contact with
any Superfund sites. The tax goes where the money is, not where
the responsibility lies. This is not a targeted tax on polluters. This
is an indiscriminate tax on business.

So the supporters of this tax simply imply that if we do not rein-
State the tax, we will not have enough money to clean up sites.
This isn’t true. There has never been a correlation between the
amount of money raised by the tax and the dollars spent on clean-
up.

For example, in 1966, the tax fund was at its highest level, yet
the amount spent by that Administration, the Clinton administra-
tion, for Superfund cleanup was at a 10 year low. While in 2004,
the money spent by the Bush administration was at a 10 year high,
while the fund was at a low point.
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So I look forward to discussing these critical items during the
course of this hearing. I appreciate your holding this hearing,
Madam Chairman.

[The prepared statement of Senator Inhofe follows:]

STATEMENT OF HON. JAMES M. INHOFE, U.S. SENATOR FROM THE
STATE OF OKLAHOMA

Today this Subcommittee will be addressing an important issue for Americans
and that is the cleanup of toxic waste sites. The Superfund program was enacted
over 25 years ago to deal with sites that were endangering the health of our citizens
and the environment. I am happy to say that for the most part, this program has
been quite a success. A great number of these sites have been cleaned up and we
have established additional provisions in the law to guard against the creation of
new sites and hold those accountable for any pollution to our environment.

I anticipate discussion today regarding the pace of cleanups and the addition of
new sites to the National Priorities List. It is important to note that cleanup rates
from the Clinton administration reflect completions of simpler and smaller Super-
fund sites—the low hanging fruit. What are left today are highly complicated sites.
I know that in Oklahoma, I have been concerned with the progress at the Tar Creek
Superfund site. Over the last few years, I have been pleased to see a new collabora-
tion among the Federal and State agencies involved in this site, and although I
know there is still much left to do, I appreciate your work and the work of Regional
Administrator Greene and the Region 6 Superfund director Sam Coleman.

Within Superfund, we must prioritize the protection of human health first. Once
this is done, some sensible analysis should go into the cleanups of these sites. Cost
considerations should be balanced with future intent of the land use and risk of ex-
posure. There needs to be multiple cleanup alternatives considered for each site and
this important decision should be made by high level EPA officials—someone that
can be held accountable rather than EPA bureaucrats.

In fact, it has been a focus of mine while I was Chairman, and I will continue
to press for accountability of the EPA regions. All too often the regions disregard
their agency’s own guidance and directives, making decisions that incur significant
long term costs for the agency without any type of review. For example, I have been
most troubled to learn of the Federal Creosote Site in Manville, New Jersey. In this
case, the EPA has acted contrary to its own guidance and excavated 450,000 tons
of dirt and shipped a significant portion of it to Canada for incineration. Amazingly,
the decision was made by someone at the EPA to dig up a shopping mall parking
lot and excavate 125,000 tons of dirt only to be recovered by another parking lot.
And for this 50 acre site, the price tag is around $300 million dollars for the Amer-
ican tax payers. This type of “gold plated” cleanup makes no sense.

We hear from some that the Superfund tax should be reinstated because EPA
lacks funding for cleanups. First of all, this simply is not true. But how can this
assertion even be made, when we hear of such outrageous spending with the money
that they do have. Irresponsible spending at one site, like what I just described,
only takes away valuable resources from other sites. That is why I am working with
the Majority Leader Harry Reid on this issue and the two of us will be requesting
the GAO to investigate just how the Federal Creosote Site literally grew into a
money pit for the American taxpayers.

Some of my colleagues would like to see the Superfund corporate tax reinstated.
I am strongly opposed to this tax as it is patently unfair. This tax does not distin-
guish a polluter from a company that is an environmental steward. In fact, when
applied, this tax unfairly targeted the oil and chemical industries penalizing compa-
nies who had no contact with any Superfund site. The tax goes where the money
is, NOT where the responsibility lies. This is not a targeted tax on polluters. This
is an indiscriminate tax on business.

Supporters of this tax imply that if we do not reinState the tax we will not have
enough money to clean up sites. This is not true. There has NEVER been a correla-
tion between the amount of money raised by the tax and the dollars spent on clean-
up. For example, in 1996 the tax fund was at its highest level, yet the amount spent
by the Clinton administration for Superfund cleanup was at a 10 year low. While
in 2004, the money spent by the Bush administration was at a 10 year high, while
the fund was at a low point.

I look forward to today’s hearing and hope that we discuss reasonable and fair
reforms to the Superfund program.

Senator CLINTON. Thank you very much, Senator Inhofe.
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Senator Lautenberg.

OPENING STATEMENT OF HON. FRANK LAUTENBERG,
U.S. SENATOR FROM THE STATE OF NEW JERSEY

Senator LAUTENBERG. Thank you very much, Madam Chairman,
for bringing this to the public discourse, because it is pretty obvi-
ous, as I think we look at the records of what has happened with
Superfund, and we see it being criticized here for an action her or
an action there. My work with Superfund began in 1983 because
New Jersey had the most Superfund sites of any State in the Na-
tion.

I believe in a pretty basic principle. If you dirty it, you clean it
up. Polluters, those responsible, not everyday taxpayers, ought to
pay for the cleanup. Based on their actions, it appears that the
Bush administration doesn’t share this logical view.

I listen very carefully to my friends from the other side. They
talk about low-hanging fruit. Well, low-hanging fruit got to be very
expensive because in my hometown of Montclair, N.J., we had over
$100 million spent on a single site. That doesn’t sound like very
available little fruit when it cost over $100 million.

Now, this is the first Administration to oppose reinstating the
Superfund tax on the oil and chemical industries. Yes, it is a broad-
based tax, but those are the people who created these sites in the
first place. Because of their opposition, taxpayers are paying to
clean up the Nation’s worst waste sites, rather than the industries
that created these messes.

When we look at who is paying for it now, we heard objections
to imposing taxes on those who create the mess. But now it is John
Doe taxpayer who is paying this. In Fiscal Year 2005, it cost $1.24
billion. In Fiscal Year 2006, it was the same thing and in Fiscal
Year 2007, $1.260 billion. So it goes on.

So the taxpayers are paying a heck of a price for the problems
that others created, not to be that way. Cleanups under this Ad-
ministration have plummeted from approximately 80 per year to
40. Now, EPA estimates it will only cleanup 24 sites in 2007 and
30 in 2008.

It is unacceptable. Some witnesses on today’s second panel will
detail how the Administration’s failure on Superfund has allowed
cleanups in my State to languish. There are at least 15 toxic waste
sites in New Jersey where people face uncontrolled exposure to con-
tamination. Many of these sites pollute the ground and surface
water that we rely on for drinking, swimming and fishing. I am
pleased that this Subcommittee is now conducting real oversight of
the way EPA runs the Superfund program to make sure that it
puts public health, not polluter profits, first.

I look forward to hearing from today’s witnesses, in addition to
Ms. Bodine, particularly our witnesses with ties to my home State
of New Jersey. Bradley Campbell is former Commissioner of New
Jersey’s Department of Environmental Protection, and Rena
Steinzor is former Staff Counsel to New Jersey Representative and
later Governor Jim Florio. Jim Florio was one of the authors of the
Superfund program in 1980. It was done in a lame duck session
and it was the best thing that came out of that session. At least
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we understand the problems we have. Now, what we have to do is
figure out a way to make them work more efficiently.
So I thank all of the witnesses for being here, Madam Chairman.
[The prepared statement of Senator Lautenberg follows:]

STATEMENT OF HON. FRANK R. LAUTENBERG, U.S. SENATOR FROM THE
STATE OF NEW JERSEY

Madam Chairman, thank you for holding today’s oversight hearing on the Super-
fund program—which the current Administration continues to neglect.

My work to improve the Superfund program began in 1982. I got involved because
New Jersey had the most Superfund sites of any State in the Nation.

I believe in a pretty basic principle: Polluters—not everyday taxpayers—should
pay for cleanups.

But based on their actions, it appears that the Bush administration doesn’t share
this priority.

This is the first Administration to oppose reinstating the Superfund tax on the
oil and chemical industries.

Because of their opposition, taxpayers are paying to clean up the nation’s worst
waste sites, rather than the industries that created these messes.

Cleanups under this Administration have plummeted from approximately 80 per
year to 40. Now EPA estimates it will only cleanup 24 sites in 2007—and 30 in
2008.

That’s unacceptable.

Some witnesses on today’s second panel will detail how the Administration’s fail-
ure on Superfund has allowed cleanups in New Jersey to languish.

There are at least 15 toxic waste sites in New Jersey where people face uncon-
trolled exposure to contamination.

Many of these sites pollute the ground and surface water we rely on for drinking,
swimming and fishing.

I am pleased that this Subcommittee is now conducting real oversight of the way
EPA runs the Superfund program, to make sure it puts public health—mnot polluter
profits—first.

I look forward to hearing from today’s witnesses—particularly our witnesses with
ties to my home State of New Jersey:

e Bradley Campbell, former Commissioner of New Jersey’s Department of Envi-
ronmental Protection; and

e Rena Steinzor, a former staff counsel for New Jersey Representative and Gov-
ernor Jim Florio.

Thank you both for being here.

Senator CLINTON. Thank you very much, Senator Lautenberg.

Now, we will turn to our first witness, Assistant Administrator,
Office of Solid Waste and Emergency Response of the EPA, Susan
Bodine.

STATEMENT OF SUSAN PARKER BODINE, ASSISTANT ADMINIS-
TRATOR, OFFICE OF SOLID WASTE AND EMERGENCY RE-
SPONSE, U.S. ENVIRONMENTAL PROTECTION AGENCY

Ms. BODINE. Good morning, Madam Chairman, members of the
Subcommittee. I am Susan Parker Bodine, the Assistant Adminis-
trator of EPA’s Office of Solid Waste and Emergency Response.

Thank you for the opportunity to appear before you today to talk
about EPA’s Superfund program and our efforts to protect human
health and the environment from risks posed by toxic waste sites.

I am going to briefly summarize the progress we are making, and
I ask that my entire written statement be placed in the record.

Senator CLINTON. Without objection.

In December, the Superfund program will be 27 years old. Dur-
ing these 27 years, there has often been lively debate over how the
program should be managed. But there has always been agreement
on the goal of the program, to protect human health and the envi-
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ronment. I strongly believe in this goal and I know that achieving
this goal is the deeply held mission of the more than 3,200 men
and women who work in the Superfund program.

I am extremely proud of what they have accomplished. To date,
two-thirds of the sites listed on the national priority list have had
cleanup construction completed. That is 1,030 sites, and 95 percent
of the sites have had cleanup work performed. Our Superfund re-
moval program has conducted more than 9,400 removal actions at
more than 6,900 sites across the Country to address immediate
risks to human health and the environment.

And just this year, EPA employees made an additional 64 sites
ready for reuse by making sure that the cleanup goals applicable
to use of the land are met, and making sure that institutional con-
trols that are needed are in place so members of the community
don’t have to worry that their child’s day care center may have
been a thermometer plant or their loft apartment may have been
a former light bulb factory.

We take our responsibility to the communities very seriously.
The Superfund program has over 100 community involvement coor-
dinators that work at each site with the local communities to pro-
vide information and help empower residents to become active par-
ticipants in our Superfund cleanup decisions. Because we have
learned from experience that involving the community improves
the efficiency and the effectiveness of our cleanup remedies, par-
ticularly when we are getting information about choices with re-
spect to future land use and with respect to institutional controls.

We have also learned that by working with the community, we
can design a cleanup that will create neighborhood assets. For ex-
ample, at the Pacific Sound Resources site in Washington State,
EPA worked with the local community, the State, the Port of Se-
attle, and the site owners to develop a cleanup remedy that not
only protected human health and the environment, but also pro-
vided the Port of Seattle with the opportunity to expand their ter-
minal facility, and it provided the community with property for a
new waterfront park.

Ironically, some of the most spirited criticism of the Superfund
program is a result of over 20 years of progress. The current man-
agers of the Superfund program are being criticized for no longer
completing the construction of as many sites as in the 1990’s, but
that has nothing to do with the management of the program and
everything to do with the fact that over 1,200 sites were listed on
the NPL before 1991. Of course, a large number of these sites com-
pleted remedy construction by 2000. In fact, the sites listed before
1991 represent over 900 or 90 percent of our completed sites.

What we are dealing with today are 284 sites that were listed
before 1991 that did not get finished in the 1990’s. That is not be-
cause of any mismanagement on the part of the managers of the
Superfund program at that time. It is because these are difficult
sites. Generally, the sites that have been listed more recently, and
this trend began in the 1990’s, they no longer include the small
easy sites. Instead, EPA lists sites that the States can’t address
under their State programs, and these tend to be more complex
sites, sites with recalcitrant parties, or orphan sites.
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Again, this is a shift that began under my predecessors, particu-
larly Tim Fields, a good cooperative relationship with States, and
that changes the profile of the sites that we are dealing with today
because, of course, the Superfund process isn’t a 1-year or 2 year
process. It goes through a series of stages.

Now, the sites that are not complete have about 4.3 separate
projects per site. While the sites that have been completed had on
average about 1.8 separate projects per site. Again, if you look at
the remaining sites, a large number of Federal facilities, and a
large number are mega-sites, which are sites that we estimate to
cost more than $50 million. In fact, those two categories together
constitute about 40 percent of our remaining workload.

In addition, we are continuing to do work at the 1,030 sites that
are construction complete. We have to make sure that institutional
controls are in place at those sites, and a lot of them have long-
term response actions, particularly groundwater pump and treat
actions that have to be managed.

Now, one of the other criticisms we have heard is failure to list
as many sites on the NPL. I can verify, yes, we no longer list as
many sites as we used to. I already said that EPA listed more than
1,200 sites before 1991. At the beginning of the program, we were
dealing with 150 years of industrialization. Since then, the Con-
gress has enacted the Resource Conservation Recovery Act to deal
with hazardous waste management, preventing creation of new
NPL sites.

In addition, States have developed their own cleanup programs
which can deal with the, again, the easier sites, the ones that are
less contaminated. So the fact that we are not listing more sites on
the NPL is not a sign of failure. It is a sign of success.

I realize I have gone over, so I ask that my complete statement
be in the record.

[The prepared statement of Ms. Bodine follows:]

STATEMENT OF SUSAN PARKER BODINE, ASSISTANT ADMINISTRATOR, OFFICE OF SOLID
WASTE AND EMERGENCY RESPONSE, U.S. ENVIRONMENTAL PROTECTION AGENCY

Good morning Madame Chairman and Members of the Subcommittee. I am Susan
Parker Bodine, Assistant Administrator of the U.S. Environmental Protection Agen-
cy’s Office of Solid Waste and Emergency Response. Thank you for the opportunity
to appear today to discuss the Superfund program: the significant progress that has
been made, the challenges that remain, and what EPA is doing to address those
challenges.

THE SUPERFUND PROGRAM SUPERFUND PROGRESS

The Superfund program was established under the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA or Superfund), which Con-
gress passed in December 1980 to respond to concerns over Love Canal and other
hazardous waste sites.

As it approaches its 27th anniversary, the Superfund program has evolved into
a program that is very successful in protecting human health and the environment.
Through fiscal year 7, remedy construction was complete at 1,030 sites. In other
words, two-thirds of all sites listed on the National Priorities List (NPL) have had
cleanup construction completed and of the remaining sites not yet completed, the
majority of sites have cleanup work underway. In addition, EPA has conducted more
than 9,400 removals

at more than 6,900 sites to address immediate threats to human health and the
environment. Further, EPA’s long-term site management and post-construction ef-
forts in fiscal year resulted in an additional 64 sites being made ready for antici-
pated use. My testimony will discuss both the process by which the Superfund pro-
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gram protects human health and the environment, as well as how the Superfund
program has evolved over the years.

Site Discovery, Screening, and Assessment

The Superfund cleanup process begins with site discovery or notification to EPA
of possible releases of hazardous substances. Sites are discovered by various parties,
including citizens, but the majority of sites are referred to EPA by State agencies.
Once discovered, sites are pre-screened. A majority of sites are screened out at this
point because they pose little or no potential threat to human health or the environ-
ment. The remaining sites are entered into the Comprehensive Environmental Re-
sponse, Compensation, and Liability Information System (CERCLIS). Following pre-
liminary assessment by EPA or its State, Tribal or other Federal partners, more
sites are screened out. After the site assessment process, only approximately 2 per-
cent of sites remain to be considered for potential listing on the NPL. Through fiscal
year 7, more than 47,000 sites have been assessed (both removal and remedial pro-
gram assessments), including final remedial assessment decisions at 39,766 sites
(395 in 2007, exceeding our goal of 350). In addition to site assessment conducted
under the Superfund program, more than 1000 sites are assessed each year under
EPA’s Brownfields program. EPA assessed 2,139 sites under the Brownfields pro-
gram in 2006, the most recent year for which data are

available.

Selection of Cleanup Program

At its inception, the Superfund program was often the only program available to
clean up a toxic waste site. That is no longer true. Accordingly, following site assess-
ment, EPA and its State and Tribal partners identify the most appropriate program
to address sites that require cleanup. This may be a State voluntary or enforcement
program; it may be the RCRA corrective action program; it may be the Superfund
removal program; it may be the Superfund remedial program either as a Superfund
Alternative Site, or by listing on the NPL. Moreover, sites that meet certain statu-
tory criteria are eligible for Federal Brownfields assistance.

At sites that are addressed under the Superfund remedial program, the data de-
veloped from site assessment are used to evaluate a site under the Hazard Ranking
System (HRS). Sites that score above 28.5 under this system are eligible for listing
on the NPL. If listed on the NPL, a site becomes eligible for remedial funding. To
date, EPA has listed 1,569 sites on the NPL. The vast majority of NPL sites (1,211)
were listed before 1991. Fewer sites are considered by EPA for listing on the NPL
than in the early days of the program. However, that result is not surprising given
the development in the 1990’s of other programs, particularly State programs, to ad-
dress site cleanup and shows the success of environmental programs nationwide.

Currently, EPA proposes and finalizes sites on the NPL twice a year, generally
in March and in September. In 2007, EPA finalized 12 sites on the NPL and pro-
posed 17 sites.

Remedy Selection at NPL Sites

After listing, EPA or responsible parties (including other Federal agencies) usu-
ally need to conduct further investigation to determine the most appropriate remedy
for the site (called the remedial investigation/feasibility study). Once a remedy has
been selected, EPA or responsible parties with EPA oversight then design the reme-
dial action.

Remedy selection also has evolved over the years. In 1995, EPA issued a policy
on how the Agency considers reasonably anticipated uses of the land when selecting
a remedy. In implementing this policy, EPA works with the community, property
owners, and local governments to identify what the reasonably anticipated use of
the property may be. EPA also may provide funds for community involvement in
the remedy selection process through Technical Assistance Grants.

EPA’s community involvement programs help make the community valuable par-
ticipants in the remedy selection process. By listening to the community’s needs and
concerns, EPA often is able to tailor remedies to address them. For example, at the
MacAlloy Superfund site in North Charleston, South Carolina, a residential commu-
nity was located next to the industrial facilities that were being remediated. A de-
veloper was interested in redeveloping the site. To help preserve the community,
EPA worked with the responsible party and the developer on an additional parcel
of property that was not adjacent to the community, relocating industry away from
an existing neighborhood.
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Involvement in the remedy selection process also helps the community understand
the tradeoffs associated with different remedy options and the basis for remedy deci-
sions. For example, at the Department of Energy’s Feed Materials Production Cen-
ter in Fernald, OH, the community was originally reluctant to support any remedy
that allowed waste to be left in place. However, by creating a Fernald Citizens Advi-
sory Board that was fully engaged in the remedy decision process, the community
came to accept and strongly support the selected remedy, which pursued a “balanced
approach,” allowing low-concentration materials to be contained in an onsite dis-
posal facility, thereby reducing both the time and cost of cleanup.

To ensure that remedies are cost-effective and are employing the most recent
technologies, in 1996, EPA assembled a group of experts from both Headquarters
and Regional offices to review the technical merits of high cost remedies. Currently,
the Remedy Review Board reviews all remedies expected to have costs above $25
million. This review normally takes place before a remedy is proposed. After a rem-
edy is proposed and public comment is solicited, the remedy is documented in a
Record of Decision (ROD).

EPA has learned a great deal about how to clean up contaminated sites over the
last 27 years. Beginning in 1996, EPA established a policy to improve cleanup effec-
tiveness by reviewing earlier remedies. Through 2006, EPA has updated more than
700 remedies, improving both remedy effectiveness and reducing cost.

In particular, EPA has learned a great deal about how to address groundwater
contamination. Originally, EPA installed groundwater pumping and treatment oper-
ations at nearly every groundwater contamination site. However, over time, the
Agency learned that pumping and treating was not always needed and that mon-
itored natural attenuation also could achieve groundwater restoration goals. EPA
clarified its policy on monitored natural attenuation in 1999. This policy clarification
resolved remedy issues at a number of sites and allowed 42 sites to be considered
construction complete between 1999 and 2000. EPA also realized that already in-
stalled groundwater pumping and treating operations were not always operating as
expected. Beginning in 2000, EPA began focusing on optimizing groundwater rem-
edies. In some cases, optimization involves adding or moving extraction wells to
more effectively capture the contaminated plume. In other cases, optimization in-
volves turning off a pumping and treatment operation because the contamination
is naturally attenuating. EPA has optimized more than 50 Superfund-financed
groundwater remedies and anticipates optimizing at least four more in 2008.

Remedy Construction

Once a remedy design is complete, EPA or the responsible parties with EPA over-
sight construct the remedy. In 1993, to measure interim progress of the Superfund
program, EPA began tracking the number of sites where all remedy construction
was complete. Currently, remedy construction has been completed at 1030 sites (66
percent of the NPL), and is underway at an additional 318 sites (20 percent of the
NPL). A site generally is considered construction complete when all the remedies
at the site are operational and functional.

At some sites, remedy construction has been underway for a great deal of time.
In fact, of the 535 sites on the NPL where remedy construction is not complete (an
additional four sites were differed to other programs), 284 have been on the NPL
since before 1991. This does not mean that EPA had been neglecting these sites.
It simply means that some sites present a greater cleanup challenge than others,
often due to the size or complexity of the sites.

In 1999, as part of a Resources for the Future study of the Superfund program,
EPA characterized non-Federal facility Superfund sites as either “mega-sites” or
nonmega-sites. A mega-site is a site that is expected to cost over $50 million to re-
mediate. EPA has added this term to its Superfund data base, to help track the
number of mega-sites. To date, 154 non-Federal facility sites have been identified
as actual or potential non-Federal facility “mega-sites.” Of these, 26 achieved con-
struction completion in the 1990’s, 30 have achieved construction completion since
2000.

Sites owned by the Department of Defense or the Department of Energy also fre-
quently present significant cleanup challenges. To date, there are 172 Federal Facil-
ity sites on the NPL. Of these, 22 achieved construction completion in the 1990’s
and 37 achieved construction completion since 2000.

Given the challenges posed by “mega-sites” and Federal facilities, it is not sur-
prising that remedy construction work remains at many of these sites. To date, of
the sites that have all remedy construction completed, only 11 percent were “mega-
sites” or Federal facilities. However, of the 535 NPL sites with construction work
remaining, 39 percent are either “mega-sites” or Federal Facilities.
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Addressing Immediate Risks

Although completing remedy construction at large, complex, sites may take many
years, the first step at each site is to address immediate risks. This is done through
the EPA Removal program. For example, EPA has provided alternative water sup-
plies to more than 2 million people so they are not drinking or using contaminated
water. To date, the Removal program has conducted more than 9,400 removals at
more than 6,900 sites (including 413 removals in fiscal year 7). Of these, more than
2,400 have occurred at NPL sites. In fact, EPA has carried out removal actions at
56 percent of the sites on the NPL, including 142 removals at NPL sites not yet
in the long-term construction phase. This means that 95 percent of NPL sites have
had either removal or remedial cleanup work. For example, EPA did not wait to list
the Omaha Lead site in Nebraska on the NPL before taking action to reduce the
risk posed to residential communities. EPA started cleanup work in 1999 using
Superfund Removal authorities. The site was listed on the NPL in 2003, and using
an expedited interim remedy process, EPA has completed cleanups of more than
3,500 residential yards through the end of fiscal year 7. Similarly, in 1999, EPA
began removal actions in Libby, Montana. The Libby site was listed in 2002, and
a final remedy has not yet been selected. However, EPA has been and continues to
be actively working in Libby to reduce asbestos exposure. To date, EPA has carried
out removal activities at 951 properties in and around Libby and has removed more
than 500,000 cubic yards of contaminated soil.

Post-Construction Completion Strategy

With so many sites now at the construction completion stage, the Superfund pro-
gram also must focus attention and resources to address post-construction activities
to ensure that remedies remain protective over the long term and sites can be re-
turned to productive use.

In October 2005, EPA published its Post Construction Completion Strategy. The
strategy was developed to improve site operations and maintenance, remedy per-
formance tracking, institutional control (IC) implementation and tracking, and re-
ducing barriers to beneficial site reuse. Under this strategy, EPA is ensuring that
5-year reviews are completed and any discrepancies identified in the reviews are
acted upon. EPA also is developing an Institutional Control Tracking System to doc-
ument and make public the institutional controls that are needed to ensure long-
term protectiveness. Site-specific information on ICs will be available on the EPA
web site, including contacts to obtain additional information and a link to the IC
instrument.

In fiscal year 7, the Superfund program adopted a new measure to capture site
progress beyond the construction completion milestone: Site-Wide Ready for Antici-
pated Use. This measure tracks the number of NPL sites where the remedy is con-
structed (construction complete), cleanup goals for anticipated uses of the land have
been met, and any necessary institutional controls are in place. EPA exceeded its
fiscal year goal of making 30 Superfund sites ready for anticipated use by achieving
this milestone at 64 sites.

Enforcement

EPA also has been very successful in leveraging Federal dollars to secure private
party cleanups. EPA conducts searches for responsible parties throughout the re-
sponse process and takes action to ensure cleanup work is conducted or paid for by
those responsible parties, rather than by EPA using appropriated dollars. Poten-
tially responsible parties (PRPs) have performed work at approximately 70 percent
of Superfund site cleanups.

Since 2001, EPA secured commitments (through fiscal year 6) from responsible
parties to carry out cleanups and reimburse EPA for past costs worth nearly $6 bil-
lion. The cumulative value of private party cleanup commitments and cost recovery
settlements (through fiscal year 6) is more than $25 billion. EPA’s enforcement ef-
forts have allowed the Agency to focus the Agency’s appropriated funds on sites
where responsible parties cannot be identified or are unable to pay for or conduct
the cleanup.

Superfund enforcement also has evolved over the years. In the early years of the
program, most cleanup work was carried out by EPA, using appropriated funding
and then seeking cost recovery. To leverage Federal funding and increase the num-
ber of sites being cleaned up, EPA adopted an “enforcement first” policy in 1991 to
require PRPs to perform cleanups. As a result, more work is being done with re-
sponsible party resources up front, and EPA therefore needs to recover a smaller
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proportion of cleanup costs. PRP resources represent a greater proportion of cleanup
than in the early years of the program. This includes work carried out by EPA using
relsponsible party dollars, as well as work carried out by responsible parties them-
selves.

In the 1986 amendments to CERCLA, Congress added a provision which allows
EPA to retain and use funds received in settlement with responsible parties in site-
specific accounts. The principal and any interest earned by these “special accounts”
may bedused to fund response actions at the site where the settlement dollars were
received.

When the Agency uses funds from a special account it allows the Agency to use
its appropriated funding for cleanup at other sites were there are no viable or liable
parties. To date, EPA has spent more than $1 billion from special accounts to fund
cleanup actions and anticipates spending millions more to clean up sites where re-
sponsible parties have deposited funds for site-specific cleanups.

EPA’s enforcement tools also have evolved into significant tools to advance revital-
ization of Superfund sites, including encouraging private sector cleanup and devel-
opment. At the Many Diversified Interests (“MDI”) site, a 36 acre former foundry
facility listed on the NPL, EPA, working with the site’s Bankruptcy Trustee, devel-
oped a proposed administrative settlement document which the Trustee published
along with a request for bids to purchase the property. The effort to solicit bids for
acquisition was successful, with the understanding that the winning bidder would
undertake the cleanup remedy selected in EPA’s Record of Decision (ROD), and, in
return receive covenants not to sue for existing contamination. The site was pur-
chased by a developer who agreed to perform the selected remedy. Today, the site
is being cleaned up and its ultimate use will be development of a town house com-
munity.

Financial Management

EPA is undertaking a number of actions to ensure that Superfund resources are
not expended on unnecessary activities and are available to carry out site cleanup
work. For example, EPA has:

. CIlnitiated a workforce analysis to determine if staff resources should be reallo-
cated;

e Started benchmarking studies of EPA performance;

e Shared best practices among the EPA regions;

o Aggressively deobligated funds from old contracts, grants, cooperative agree-
ments and interagency agreements, resulting in approximately $740 million in addi-
tional resources for the program through fiscal year 6;

e Utilized special account resources from PRP settlement agreements.

These efforts are, in part, a result of several studies, including an internal review
of the Superfund program, known as the 120-Day Study, which identified opportuni-
ties for the Agency to put its resources to better use.

In addition, to help EPA manage its funding decisions in a risk-based manner,
sites that are ready to begin construction and will be paid for using EPA’s resources
are subject to a rigorous prioritization process. EPA’s National Risk-Based Priority
Panel reviews new cleanup construction projects as they become ready for EPA
funding. The panel prioritizes the projects based on three factors: protection of
human health, protection from significant environmental threats, and potential
threats based upon site conditions at the time of review. A number of factors are
then used to weigh funding priorities among the sites including: human exposure
risk, contaminant characteristics and stability, significant environmental risk, and
program management considerations. The panel is composed of national EPA Super-
fund program experts from both regional and Headquarters offices. In fiscal year 7,
?Pﬁ funded all new cleanup construction projects that were ready for construction
unding.

Public Information

Over the last several years, EPA has greatly expanded the amount of information
available to the general public regarding Superfund sites. For example, beginning
in 2002, to more accurately reflect the environmental outcomes of the Superfund
program, EPA began tracking the sites where a complete human exposure pathway
to contaminants above levels of concern has been eliminated, as well as sites where
migration of groundwater contamination has been controlled.

The list of sites where human exposure is not under control is dynamic. Over
time, sites are removed and new sites are added, depending on changed site condi-
tions or new information. The Superfund program has made it a priority to improve
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the quality of the data supporting this environmental indicator so that it can be
used to prioritize and manage the program. EPA has posted a description of the ex-
posure scenario on the Superfund Site Profiles web site, along with actions that are
planned or underway to address the situation. This has been done to ensure that
the public has access to current information regarding the human exposure status
at each Superfund site that is listed as human exposure not under control. For each
site where the Agency is still gathering data to make a human exposure decision
(i.e., insufficient information to make a human exposure determination), EPA has
posted on that site the reasons for the insufficient data determination, along with
the actions planned or underway to gather the necessary data.

In addition to the exposure information described above, EPA has enhanced the
availability of information regarding Superfund sites in the following ways:

o Extensive information about all Superfund sites is available in site profiles
which are typically updated each month on EPA’s web site;

e EPA’s community involvement coordinators regularly communicate site infor-
mation to community members who live near Superfund sites through public meet-
ings, mailings, and published notices;

e On its Superfund web site, EPA posts Records of Decision (RODs) and other key
decision documents [ROD Amendments, Explanation of Significant Differences
(ESD)] for NPL sites. More than 3,300 Superfund program documents are currently
available on the web site;

e EPA has added information from its Institutional Control Tracking System to
Superfund site profiles. This information provides the public with the status of a
site’s institutional controls (IC), including whether an IC is needed and what (legal)
mechanism(s) will be used to implement the IC;

e To reach an even broader audience, EPA has been working with data providers
such as Microsoft, Environmental Systems Research Institute (ESRI), and Google to
develop the necessary links to allow these companies to access EPA site information
and overlay it on maps and other geospatial displays (such as Google Earth).

LAND REVITALIZATION

The land revitalization initiative, launched in April 2003, includes all of EPA’s
cleanup programs as well as partners at all levels of government and in the private
and non-profit sectors. The goal of land revitalization is to restore our nation’s con-
taminated land resources and enable America’s communities to safely return these
properties tobeneficial economic, ecological, and societal uses. EPA is ensuring that
cleanup programs protect public health, welfare, and the environment and also that
the anticipated future uses of these lands are fully considered in cleanup decisions.

EPA helps facilitate opportunities for integrating cleanup and reuse. Promoting
community-driven site reuse planning and reuse is another way EPA can help to
ensure protective and sustainable cleanups. EPA has supported privatization efforts
recently undertaken at two Federal facilities on the NPL. At Department of Defense
(DoD) Base Realignment and Closure (BRAC) sites, EPA recognizes that the privat-
ization of the cleanup, where a developer or other organization rather than the mili-
tary conducts the cleanup, can present an opportunity to integrate redevelopment
planning with cleanup. The first such privatization occurred on August 27, 2007 at
the McClellan Air Force Base, California. The second is expected to occur later this
fall at Ft. Ord, CA. Privatizing cleanups at closing military Superfund sites provides
another option to Federal and State agencies and local communities to help maxi-
mize cleanup and redevelopment resources to help move properties back into pro-
ductive reuse more quickly.

EMERGENCY RESPONSE

EPA’s emergency response activities are another facet of the Superfund program.
The Emergency Response program provides national leadership to prevent, prepare
for, and respond to human health and environmental emergencies, including ter-
rorist events. Through FEMA funding, EPA’s Emergency Response program was ac-
tively involved in the response to the events of 9/11 and in the response to Hurri-
canes Katrina and Rita.

Although EPA was not involved in incidents of that magnitude this year, EPA’s
Emergency Response program was actively involved in responses and cleanups
throughout the country, such as the tornado disaster in Greensburg, KS, and the
Synthron Chemical plant explosion and fire in Morganton, N.C.



19

CONCLUSION

The Bush administration is fully committed to Superfund’s mission, protecting
human health and the environment by cleaning up our Nation’s worst toxic waste
sites. The Superfund program has produced significant accomplishments and EPA
is continuing its efforts to manage the program efficiently and effectively in order
to protect human health and the environment, and provide opportunities for reuse
and redevelopment to communities across the country.

RESPONSES BY SUSAN PARKER BODINE TO ADDITIONAL QUESTIONS
FROM SENATOR BOXER

Question 1. EPA has slowed or not conducted cleanups due to funding consider-
ations for several years. Looking at the past 5 fiscal years, how did EPA determine
which contaminated sites to slow down or not cleanup due to funding issues?

Response. I want to assure you of the U.S. Environmental Protection Agency’s
(EPA’s) continuing commitment to clean up sites that pose risks to human health
and the environment. The appropriated funding levels for the Superfund program
have remained steady over the past five fiscal years, between $1.2 and $1.3 billion
dollars. Moreover, EPA supplements its annual appropriated funding with resources
deobligated from prior fiscal year contracts, settlements with responsible parties,
and State cost share contributions. There has not been a significant decrease in
Superfund cleanup work. Superfund construction work has remained relatively
steady over the years; however, work is now concentrated on more costly, complex
sites. While there have been years in the past five fiscal years that EPA did not
fund all of the new site construction projects ready for construction, we are pleased
to report that in fiscal year 2007, EPA funded all new construction projects that
were ready for funding, therefore, there is no backlog of unfunded Superfund site
construction projects.

EPA prioritizes funding for Superfund construction projects in the following man-
ner: the highest priority is given to funding emergencies which pose immediate
threats to human health or the environment. The next priority is for ongoing con-
struction actions that have already begun and require additional resources. Ongoing
actions receive a high priority for funding for several reasons: Once an action is
started, the best management practice is to complete it so contamination is not left
exposed or allowed to re-contaminate an areas; and, significant additional costs
could be incurred if these projects were to be shut down in the middle of cleanup
construction.

After emergencies and ongoing construction actions are funded, EPA looks to fund
new construction projects. New construction projects are ranked according to the
risk-based criteria established through EPA’s National Risk-Based Priority Panel
evaluation process (http:/epa.gov/superfund/programs/nrbpp/index.htm). In addition,
EPA considers the timing of when a project is ready to begin as well as EPA’s goals
under the Government Performance and Results Act.

Question 2. The Government Accountability Office (GAO) in 2007 released an in-
vestigation of EPA’s public notification efforts at sites that received asbestos-con-
taminated material from Libby, Montana. GAO concluded, “The extent and effective-
ness of EPA’s [public] notification efforts varied across the 13 states for which EPA
had lead responsibility to conduct cleanups. . . At 8 of the sites, EPA regional of-
fices did not implement key public-notification provisions of the NCP. . . [Although
EPA’s public-notification guidance strongly emphasizes that meeting NCP provisions
is often insufficient to meet community needs for public notification, EPA officials
did not conduct notification activities beyond those provisions at 4 sites in EPA re-
gion 9.” Two of these four sites are located in California, in the towns of Glendale
and Newark.

Describe why EPA failed to conduct any recommended notification activities at
sites in California, including Glendale and Honolulu, Hawaii, and Phoenix, Arizona.

Response. EPA did not fail to conduct notification activities. EPA relies on the dis-
cretion afforded in the National Contingency Plan (NCP) to make case-by-case deci-
sions on whether to exceed required public notification and outreach activities. The
ﬁeﬁerenced sites in Glendale CA, Honolulu HA, and Phoenix AZ, are discussed

elow.

The sites in California, Hawaii, and Arizona were all conducted as time critical
Responsible Party (RP) lead removals under an Administrative Order on Consent.
The removal actions were small in scope and in each case the RP was willing to
conduct the response action. The EPA OnScene Coordinator (OSC) provided Federal
oversight and was the designated spokesperson for the site. The OSC interacted
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with the industrial site occupants and owners. A repository for local information
was established at local libraries. An Administrative Record was established and up-
dated up onsite completion. Public notice was made at the start of the removal per
the NCP when the Administrative Record was received by the repositories (Region
9 Superfund Records Center and local Library). Also, public notices were made in
the local press (Glendale NewsPress, The Argus, Honolulu Advertiser and Arizona
Business Gazette). A public comment period was held for 30 days and for each of
these sites no public comments were received. The State Health Departments were
all notified at the time of the site assessments.

EPA is committed to its mission of protecting human health and the environment
and recognizes that it is important to communicate with the community and State
and local government officials regarding cleanups in their areas. EPA always strives
to inform the public on human health and environmental impacts associated with
an EPA cleanup activity. EPA is reviewing carefully the findings of the GAO report
and considering the lessons learned from the responses of State and local govern-
ment officials and community focus groups.

Question 3. Explain the reason that EPA rejected each of the recommended ac-
tions at the ten other sites located in Dearborn, Michigan, Denver, Colorado, Great
Falls, Montana, Hamilton Township, New Jersey, Minneapolis, Minnesota, Minot,
North Dakota, Salt Lake City, Utah (Intermountain Insulation and Vermiculite
Intermountain), and Wilder, Kentucky.

Response. EPA does not believe it rejected actions recommended in the GAO re-
port. EPA continually strives to provide the public with early and meaningful oppor-
tunities for involvement in cleanup decisions. In doing so, we comply with the public
outreach requirements under the National Contingency Plan (NCP).

EPA understands that it is important to communicate with the community and
State and local Government officials regarding cleanups in their areas. Sections of
the National Contingency Plan (NCP) are specifically designed to allow rapid action
by EPA responders when there is an urgent threat to human health and the envi-
ronment. Included in the NCP are requirements for public notification and outreach.

The ten sites referenced in your question varied greatly in scope of cleanup which
can have a significant impact on the type and extent of public outreach efforts. For
example, the Great Falls, MT site in Region 8 was a single residence where a former
worker at an exfoliation plant had taken asbestos wastes and placed them in the
driveway. For this site, EPA chose to meet with State and local officials and with
neighbors in the near vicinity rather than distributing fact sheets and holding pub-
lic meetings.

Conversely, the Region 5 site in Minneapolis, MN involved hundreds of residences
where residents had taken home contaminated “free crushed rock” from the exfolia-
tion plant. Region 5 provided extensive outreach in identifying those contaminated
properties and communicating with hundreds of potentially affected homeowners.
The Dearborn, MI site in Region 5 which involved sampling of hundreds of homes
also resulted in extensive community outreach. The Hamilton Township Site in EPA
Region 2 is an example where, due to growing public interest, community outreach
was increased after Phase I activities at the site. The Region prepared and distrib-
uted fact sheets and provided information to residents, businesses, local and State
officials, interested stakeholders and the press to keep them fully informed of all
sampling activities. In addition, the EPA On-Scene-Coordinators (OSCs) visited
many residents to talk about the “Off—Site Sampling” and local businesses to dis-
cuss the Phase II removal action.

Question 4. Describe what steps EPA has taken since the GAO report was issued
to improve its public notification activities at the sites listed above?

Response. Work at the sites listed above had been completed prior to the issuance
of the GAO report. It should be noted that these cleanups were all conducted as
“time-critical removal actions,” where the threat to public health was determined to
be urgent and cleanups were initiated and completed quickly. EPA OSCs and, in
some cases, Community Involvement Coordinators remain available to the public to
answer questions onsite actions. EPA may conduct additional public notification and
outreach activities should there be a need for follow—up site activities.

Question 5. Describe what analysis EPA has done of the public notification activi-
ties at other sites that may have received asbestos-contaminated material from
Libby, Montana. Please describe the site, type of analysis, and EPA’s conclusion re-
garding the adequacy of notification.

Response. In response to the multi-phase GAO review leading to the issuance of
the report, “EPA May Need to Reassess Sites Receiving Asbestos-Contaminated Ore
from Libby, Montana and Should Improve Its Public Notification Process” (GAO—
08—71), EPA headquarters and regional offices reviewed available site-specific in-



21

formation on the GAO list 0f271 vermiculite sites. Based on best available informa-
tion, EPA reviewed GAO data (or provided data) on facility location, type of facility,
tonnages of venniculite received and EPA actions. The review was helpful in estab-
lishing a current baseline of site activities including activities at sites not specifi-
cally addressed by the GAO report. For instance, Region 2 visited 24 sites and de-
veloped reference fact sheets documenting EPA activities for each of these sites. Of
these Region 2 sites, only the Hamilton Township, NJ site investigation resulted in
the need for a time critical removal action. Public notification and outreach activi-
ties at the Hamilton Township, NJ site are well—documented in the GAO report
and supporting regional submissions. EPA complies with the public notification and
outreach requirements under the National Contingency Plan (NCP). Should any
new sites be identified that require cleanups, EPA will be diligent to follow all NCP
requirements for public notification.

Question 6. Has EPA conducted additional sampling and testing using modern
methodologies at other sites to determine if the agency should take additional clean-
up actions now, rather than to wait until after 2010 when the agency is scheduled
to complete studies on asbestos’ risk? If so, please list the sites, the results of the
sampling, and any additional cleanup or notification actions planned by EPA.

Response. Due to the concern for public health risk associated with asbestos expo-
sure, EPA is not waiting for more definitive tests on asbestos toxicity to be com-
pleted in 2010. Rather, since empirical data strongly relates asbestos exposure to
increased risk of cancer and plural disease, EPA is aggressively proceeding with site
investigations using appropriate and best available techniques and science. Further,
EPA is gathering data that, although not currently used in risk evaluation per the
Integrated Risk Information System (IRIS), may be useful for the updated risk
model. Specifically, EPA is enumerating the full body of asbestos structure size frac-
tions. Doing so should allow for improved risk calculations.

The Asbestos Committee of the EPA led Technical Review Workgroup supports
and promotes consistent application of the best science in the field of risk assess-
ment for asbestos at contaminated sites nationwide. The asbestos committee pro-
vides site consultation in support of regional requests and develops technical guid-
ance. It has developed a draft guidance document, “Framework for Investigating As-
bestos-Contaminated Superfund Sites” currently in draft and undergoing external
peer review. The draft document provides (1) a recommended flexible framework for
investigating and evaluating asbestos contamination that can be used for removal
and remedial actions within the Superfund program, and (2) detailed recommended
standard operating procedures (SOPs) for collecting data on the nature and extent
of asbestos contamination at Superfund sites. The draft Framework discusses spe-
cific strategies and methods that are based on the best available science for charac-
terizing exposure and risk from asbestos. Activities at the below mentioned sites
helped inform development of the draft Framework.

The following are examples of sites where best available sampling and testing
techniques (e.g., activity-based-sampling) have been applied or are planned:

e N-Forcer (Dearborn, MI): Asbestos was detected at levels of concern. In 2005
contaminated soil was removed to a depth of 18 inches, an impermeable barrier was
installed, and the site was backfilled to prevent exposure. No additional cleanup or
notification actions are planned.

e Vermiculite NW Inc (Spokane, WA): In 2000 and 2001, EPA determined that
there was asbestos contamination in the soil and that it could become airborne if
disturbed. In 2004, EPA turned the site over to the State of Washington for over-
sight of the cleanup activities under the Model Toxics Control Act Voluntary Clean-
up Program. No further actions are planned by EPA.

e Intermountain Insulation (Salt Lake City, UT): EPA sampling results showed
unacceptable levels of asbestos in the air. EPA completed a removal action at the
site in 2004. No additional actions are planned by EPA.

e Vermiculite NW, Inc (Portland, OR): EPA testing showed unacceptable levels of
asbestos in soil and in the former processing building. The responsible party cleaned
the soil and the building with EPA oversight. No further action is planned.

e Big Tex Grain (formerly Texas Vermiculite/WR Grace) San Antonio, TX: EPA
testing indicated unacceptable levels of asbestos in the soil, in the processing build-
ing, and in the air monitoring onsite. Activity based sampling has started. Pending
the results of the sampling a removal may be done on the property.

o EPA is planning a site assessment at the Zonolite Co/WR Grace in New Orle-
ans, LA. This site is located at 4729 River Road and the assessment is planned for
the summer of 2008.

Question 7. Does EPA have any plan to conduct additional sampling and testing
at other sites to determine if the agency should take additional cleanup actions not,
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rather than waiting until after 2010 when the agency is scheduled to complete stud-
ies’ on asbestos’ risks? If so, please describe the plan, including specific actions,
timeline, and anticipated funding needs.

Response. EPA is not waiting until the results of further studies to conduct addi-
tional sampling and testing, including possible cleanup activities at sites where as-
bestos-contaminated Libby vermiculite may be present. EPA is committed to pro-
tecting communities from hazards associated with asbestos contamination. EPA
agrees that, more sensitive-risk-based sampling methods have been developed and
we have experience using these methods. We have developed procedures for con-
ducting activity-based sampling, which allow us to better measure human exposure.
These procedures and a decision making framework for assessing asbestos—con-
taminated sites are described in a draft report titled, “Framework for Investigating
Asbestos—Contaminated Superfund Sites”.

We agree it would be prudent to take another look at the completed site assess-
ments to determine whether some of the previously assessed sites may benefit from
a reassessment. EPA is currently developing a strategy (in Fiscal Year 2008) to re-
assess, as necessary, and prioritize these sites.

In addition to the planned activities described in our answer to question 3A and
with regard to sampling and testing at specific sites—EPA has approved an Action
Memorandum to conduct a time critical removal at a site in Ellwood City, PA. EPA
Region III does not plan to conduct any additional sampling or testing using activ-
ity-based sampling at the site given that cleanup actions are scheduled to begin in
May, 2008.

Question 8. Describe the number of workers potentially exposed to dangerous lev-
els of asbestos at the 271 sites described in the 2007 GAO report.
Response. See combined answer for questions 9 and 10 below.

Question 9. Describe the number of people, including the number of children, who
may have been exposed to dangerous levels of asbestos at the 271 sites described
in the 2007 GAO report.

Response. EPA does not currently have information on numbers of people who
may have been exposed at the 271 sites described in the GAO report. However,
there is an ongoing project of the Agency for Toxic Substances and Disease Registry
(ATSDR) whicl:] is producing this kind of information for selected sites. ATSDR is
working with other Federal, state, and local environmental and public health agen-
cies to evaluate public health impacts at 28 sites that processed Libby vermiculite.
The evaluations focus on the processing sites and on human health effects that
might be associated with possible past or current exposures. For each site evaluated,
ATSDR is issuing a report, known as a health consultation. These reports generally
include a description of the numbers of workers and other populations that may
have been exposed to asbestos at these sites.

ATSDR posted the health consultation reports for the 28 sites on the Internet at
http://www.atsdr.cdc.gov/asbestos/sites/national—map/. ATSDR is evaluating the
sites that processed Libby vermiculite by (1) identifying ways that people could have
been exposed to asbestos in the past or ways that people could be exposed now, and
(2) determining whether the exposures represent a public health hazard. ATSDR
will use the information gained from the site-specific investigations to recommend
further public health actions as needed.

EPA encourages local, state, and Federal public health agencies to launch out-
reeich efforts to locate and assist former workers and other highly exposed individ-
uals.

Question 10. Describe the number of people who live within one mile of the 19
sites that the 2007 GAO report discusses.

Using facility site address information, Census data, GIS tools and information
in the draft ATSDR Summary Report mentioned above, EPA developed the table
below describing the number of people estimated to live within one mile of the 19
sites discussed in the GAO report.
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| EPA | Facility = | Facility Name Pepulation
_Region Lucation “during Vermiculite | within 1 mile
. Processing radius-
‘ e T .. 2000.Census
1 Basthampéon, Zasplite Co./WRG 2,312
2 Hamilton - | Zonolite Co/WRG 8,200
Township, NJ
3 New Castle, PA | WR Grace .- 2070
4 | Wilder, KY | Zoaslite Co/WRG: 9,422
S __ | Dearborn, MI - {-Zanolite Co/WRG | - 31,138
5 Minneapolis, MN | Western Minerals 21,125
Produets Ces
8 | Denver, CO Western Mineral 15,374
| Pro8ucts Co, ‘ ;
8 Great Falls, MT | N/A (private 5,459
residence) :
g8 Minot, ND Robinson Insulation 6,481
- : = Co, : .
8 Salt Lake City, | Infermountain 11,496
‘ UT o Hrsulation
8 Salt Lake City, ~ | Vermicalite  ~ 12,238
UT. ) Infermointaimn )
9 (Hendale, AZ - | ArisZonelite Co.’ 18768
9 Phoenix, AZ WRG ) 18,411
9 Glendate, CA “California 28,011
-Zonolite/WRG
9 | Newark, CA. WRG - 8972
9 Honoluly, HI Vermiculite of 15,883
; Hawaii
10 | Portland, OR Vermiculite NW, 11,189
e /WRG :
10| Potiland, OR Supreme Perlite Co. | 652
10 | Spokane, WA Vermiculite NW, 15,604
e/ WRG ;
Total: 242,505
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Question 11. Describe the date that EPA first learned that substances containing
less than 1 percent asbestos, including areas that received asbestos-contaminated
material from Libby, Montana and products made of such material, could present
a threat to human health. Please provide all relevant records that demonstrate EPA
had such information.

Response. Asbestos-related risk and human health effects are measured in terms
of airborne fibers, that is, the number of fibers released into the air that could be
contained in the breathing zone. Measurements of fibers are made using electron
microscopy. Bulk measurement, such as the 1 percent (1 percent) threshold, is not
a health based measurement. Rather, it measures the amount of asbestos contained
in materials in a bulk state.

The 1 percent asbestos threshold is a Clean Air Act regulatory criterion used for
asbestos-containing material (ACM) as defined in Subpart M of the National Emis-
sion Standards for Hazardous Air Pollutants (NESHAP). EPA issued a Superfund
program memorandum on August 10,2004 that indicated the 1 percent threshold
may not be reliable for assessing potential human health risk from asbestos con-
taminated soils at hazardous waste sites and that a risk-based, site specific, action
level was more appropriate when evaluating response actions for asbestos.

With respect to the tremolite asbestos contamination of vermiculite, EPA first
learned in 2001 that W.R. Grace, owner and operator of the Libby Montana
vermiculite mining operations, had tested its vermiculite attic insulation in the late
1970’s and found that it released six times the OSHA permitted level at the time.
Subsequent to these findings, discussions during the EPA conference, “EPA’s Asbes-
tos Site Evaluation, Communication, and Cleanup Workshop, Keystone, Colorado”
held September 23—26, 2003 helped to drive the decision to issue the August
10,2004 memorandum “Clarifying Cleanup Goals and Identification ofNew Assess-
ment Tools for Evaluating Asbestos at Superfund Cleanups” (OSWER Directive
9345.4-see attached). This 2004 memorandum directed that Regions should, “de-
velop risk-based, site-specific action levels to determine if response actions should
be taken when materials containing less than 1 percent asbestos. . . are found on
a site.”

Question 12. Describe the actions, other than those discussed in the 2007 GAO
report, which EPA took to alert the public about the potential health threats in
areas that received asbestos-contaminated material from Libby, MT.

Response. In its report, GAO was asked to determine the extent and effectiveness
of EPA public notification efforts about cleanups at sites that received Libby ore. The
focus of the GAO review on public notification efforts covered the 13 sites where
EPA conducted removal actions. GAO research was extensive in documenting its as-
sessment of EPA’s public notification and outreach efforts. However, there were
many actions taken by EPA that were not specifically discussed in the GAO report.
EPA Headquarters and regional offices maintain web sites with updated informa-
tion on asbestos, potential health threats and the status of activities in Libby, MT
and other asbestos-contaminated vermiculite sites. Also, many of the detailed
records of EPA interaction with the public, State and local officials onsite assess-
ments and activities by EPA at vermiculite sites are available at Regional Super-
fund Records Centers.

For example, the On-Scene-Coordinators for the Western Minerals (including
Gluek Park) site in Minneapolis, MN, and the N-forcer site in Dearborn, MI estab-
lished websites on EPAOSC.net for public viewing that include site cleanup details/
progress, public meeting information, site fact sheets, flyers, news releases, sam-
pling plans, sampling results, maps, and health consultation reports.

More recently, several public meetings have been conducted in San Antonio, Texas
for the Big Tex Grain Site. The last meeting was held in January 2008. The public
was notified of this meeting via a mailed flyer. The results of sampling studies were
discussed, as well as, the plans for further sampling and potential cleanup actions.

EPA Region 3 is conducting public notification activities at the Ellwood City,
Pennsylvania site consistent with the requirements of the NCP including the des-
ignation of a spokesperson, establishment ofAdministrative Record, notification of
the Administrative Record with a public comment period, as well as a fact sheet to
be delivered to the surrounding community.

Question 13. Describe the actions that EPA has taken or plans to take to alert
the public to the potential health threats posed by products made from asbestos-con-
taminated materials from Libby, Montana. Please provide all relevant records that
demonstrate EPA actually took such actions or plans to take such action. For any
future activity, provide a timeline describing the steps that EPA plans to take.

Response. In May 2003, EPA and the Agency for Toxic Substances and Disease
Registry (ATSDR) co-authored the consumer outreach brochure, Current Best Prac-
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tices for Vermiculite Attic Insulation. In addition, EPA worked cooperatively with
home improvement centers (Lowes, Home Depot, and Sears) to assist in our effort
to educate consumers about concerns relating to vermiculite attic insulation. EPA’s
website provides information largely taken from the outreach brochure, including in-
formation about asbestos and how it may affect health; products and areas in the
home where asbestos may be found; how to identify materials that may contain as-
bestos; how to manage and address asbestos; do’s and don’ts for homeowners; how
to find and work with an asbestos professional; and references to additional infor-
mation. Please see: www.epa.gov/asbestos.

On May 21, 2003, EPA and ATSDR held a press briefing announcing the EPA-
ATSDR public awareness campaign on vermiculite attic insulation which may con-
tain asbestos. An EPA press release was also issued that day. Additionally, the
EPA’s Regional offices helped inform State agencies about the issue and provided
extensive information. Most, if not all states have vermiculite information on their
appropriate State agency websites.

In addition to posting information regarding asbestos and vermiculite attic insula-
tion (VAI) on the EPA website, the Agency conducted an extensive outreach effort
to the major home improvement stores including, Sears, Home Depot and Lowes.
Beginning in 2003, Sears displayed the VAI brochure in the information kiosks of
most Sears stores nationwide. However, Sears later went through a major reorga-
nization in their stores where all of the information kiosks were removed, along
with our brochures. Home Depot decided not to display the brochure in their stores
due to stocking issues and display placement issues, but did agree to link their
website to the EPA’s VAl website. Lowes made a similar decision and agreed to
work with their partner, the Home Safety Council, to display EPA’s information on
their website. http://www.homesafetycouncil.org/safety guide/sg poison w003.aspx.

EPA also conducted an extensive mailing to various associations and organiza-
tions, including home building and repair magazines, newsletters, and a number of
home and garden television shows, to share information about VAL The Agency sent
approximately 60 letters as part of its outreach efforts to provide information on as-
bestos and vermiculite attic insulation.

RESPONSES BY SUSAN PARKER BODINE TO ADDITIONAL QUESTIONS
FROM SENATOR INHOFE

Question 1. Do you agree with the conclusions of the report authored by Professor
Steinzor “The Toll of Superfund Neglect?”

Response. EPA does not agree with Professor Steinzor’s conclusions that the
Superfund program no longer cleans up hazardous waste sites because of funding
shortages and neglect. The report ignores the extensive cleanup construction and
risk reduction measures taken at the sites identified as not being cleaned up.

The appropriated funding levels for the Superfund program have remained steady
over the past five fiscal years, between $1.2 and $1.3 billion dollars. Moreover, EPA
supplements its annual appropriated funding with resources deobligated from prior
fiscal year contracts, settlements with responsible parties, and State cost share con-
tributions. The report fails to account for these resources. There has not been a sig-
nificant decrease in Superfund cleanup work. Superfund construction work has re-
mained relatively steady over the years; however, work is now concentrated on more
costly, complex sites. We are pleased to report that in fiscal year 2007, EPA funded
all new construction projects that were ready for funding, therefore, there is no
backlog of unfunded Superfund site construction projects.

Far from neglecting Superfund site cleanup, through fiscal year 2007, 1,030
Superfund sites had cleanup construction completed, that represents 66 percent of
the sites listed on the National Priorities List (NPL). Moreover, through fiscal year
2007,95 percent of NPL sites have had remedial or removal cleanup construction
work performed.

Significant work has occurred at the 50 sites identified in Professor Steinzor’s re-
port. Construction has been completed at 2 of the sites; UGI Columbia Gas Plant
and ALCOA Lavaca Bay. However, “Construction Complete” is an interim measure
of site cleanup progress and much work occurs at a site before this milestone is
achieved. At 22 of the 50 sites in the report, construction work is underway. At an-
other 6 sites, engineering design work is underway in preparation for construction.
At 17 other sites, important studies are in progress to determine how the sites
should be cleaned up. In addition, at 3 of the 50 sites, although studies have not
yet begun, early response actions have been taken.

Although completing remedy construction at large, complex, sites may take many
years, EPA often addresses immediate risks at sites through its Removal program.
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For example, EPA has provided alternative water supplies to more than 2 million
people so they are not drinking or using contaminated water. Through fiscal year
2007, the Removal program conducted more than 9,400 removals at more than 6,900
sites. Of these, more than 2,400 have occurred at NPL sites.

In fact, EPA has carried out removal actions at 56 percent of the sites on the
N}]l?L, including 142 removals at NPL sites not yet in the long-term construction
phase.

Ten of the 50 sites in Professor Steinzor’s report are known as mega sites—NPL
sites where the final cleanup remedy is expected to cost more than $50 million.
Mega-sites typically take a longer time to clean up because they are more complex
than the average NPL site. Of 535 sites that are not construction complete (as of
end of fiscal year 2007), nearly 40 percent are either Federal facility sites or are
mega-sites, where cleanup costs are expected to exceed $50 million. This compares
to 1,030 sites that are construction complete (through fiscal year 2007) of which only
11 percent are Federal facility or mega-sites. Today the remaining number of sites
to be completed is much smaller, but a greater percentage of those remaining sites
are the larger, more complicated, mega-sites which take more time to complete.

The Iron Mountain Mine Superfund site, one of the fifty sites in Professor
Steinzor’s report, is a good example sofa mega-site where a significant amount of
cleanup work has been achieved. Iron Mountain Mine covered 4,400 acres in north-
ern California and operated from 1860 to 1962. Annual rains and surface waters
washed through the abandoned, exposed mine and created acid mine drainage
(AMD) that flowed into the Sacramento River—making it the largest discharger of
heavy metals to surface waters in the United States. After being added to the NPL
in 1983, EPA has studied the source of the AMD and carried out several emergency
response (removal actions) and long-term cleanup actions (remedial actions) to re-
duce the AMD discharging from the mine to the Sacramento River by 95 percent.

The report also mischaracterizes the purpose of the Superfund Hazard Ranking
System (HRS). The HRS has never been an indicator of relative risk among sites.
A site need only score above 28.5 to be eligible for listing on the National Priorities
List. It is not necessary to score beyond this, and inappropriate to use the scores
as indicators of relative risk. In setting cleanup priorities, the Superfund program
focuses attention and resources on the sites that present the greatest imminent risk.

Question 2. Do you agree with the characterization of the Superfund program
found in Bradley Campbell’s hearing testimony?

Response. EPA does not agree with Bradley Campbell’s conclusions that Super-
fund program completions have dropped because of funding shortages and lack of
enforcement. These assertions are simply untrue. The appropriated funding levels
for the Superfund program have remained steady over the past five fiscal years, be-
tween $1.2 and $1.3 billion dollars. Moreover, EPA supplements its annual appro-
priated funding with resources deobligated from prior fiscal year contacts, settle-
ments with responsible parties, and State cost share contributions.

Superfund program work has remained relatively steady. Through fiscal year
2007, 1,030 Superfund sites had cleanup construction completed, that represents 66
percent of the sites listed on the National Priorities List (NPL). Moreover, through
fiscal year 2007,95 percent of NPL sites have had remedial or removal cleanup con-
struction work performed. Annual site completions have been affected by the com-
position of sites that have not yet reached construction completion. These sites are
generally more complex than the sites we have completed in the past. Of 535 sites
that are not construction complete (as of end of fiscal year 2007), nearly 40 percent
are either Federal facility sites or are mega-sites, where cleanup costs are expected
to exceed $50 million. This compares to 1,030 sites that are construction complete
(through fiscal year 2007) of which only 11 percent are Federal facility or mega-
sites.

In addition, EPA continues its vigorous Superfund enforcement efforts. Through
aggressive enforcement, EPA has been able get responsible parties to conduct clean-
ups, and has collected settlement dollars to clean up sites. Since the beginning of
the program, the value of Superfund settlements has exceeded $25 billion. In fiscal
year 2007 alone, EPA secured more than $1 billion in settlements for cleanup or
cost recovery. EPA currently has more than $1 billion in site specific special ac-
counts that can be used to clean up sites, and since 2002, more than $535 million
has been used for cleanup work.

Question 3. Would reinstating the lapsed Superfund taxes provide additional fund-
ing for the Superfund program?

Response. The lapsed Superfund taxes did not dictate the annual level of congres-
sional appropriations for the Superfund program. Neither taxes nor the balance in
the Superfund Trust fund governed annual levels of congressional funding. EPA
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never had direct? access to tax revenues or to Trust Fund balances. The Superfund
program has always relied on appropriated funding to fund Superfund program ac-
tivities.

Question 4. Mr. Michael Steinberg suggested in his testimony at the Committee
hearing on October 17, 2007 that there historically has not been coordination be-
tween senior EPA headquarters policymakers and the regional staff on major clean-
up and funding decisions. What input did EPA headquarters have into the Manville
Site decisions and what process did EPA follow to ensure that the cleanup decisions
were effective but also reasonable?

Response. To ensure that the cleanup decisions were effective and reasonable,
EPA followed the statutory requirements for CERCLA remedies and the process es-
tablished in the National Oil and Hazardous Substances Pollution Contingency Plan
(NCP) for meeting these requirements.

EPA headquarters was kept informed and involved during the remedy selection
process for the Federal Creosote site. In March 1999, comments on the Operable
Unit 1 (OU1) proposed plan were solicited and received from EPA Headquarters/the
Office of Solid Waste and Emergency Response (OSWER). Comments received from
OSWER were incorporated into the proposed plan. Also in March of 1999, the pro-
posed remedial action for the Federal Creosote Site was presented before the Na-
tional Remedy Review Board (NRRB), which is chaired by OSWER. The NRRB re-
views proposed Superfund cleanup decisions projected to cost greater than $30 mil-
lion at this time to assure that they are consistent with Superfund regulations and
guidance, and to verify that remedy selection is cost effective. The NRRB focused
on the nature and complexity of the site, health and environmental risk, cost, the
range of alternatives that addressed site risks and other relevant factors. The rec-
ommendations that NRRB provided were followed by the Region. EPA Headquarters
provided additional solicited input on the draft Record of Decision (ROD) for OU1,
which were incorporated into the final OU1 ROD. In addition, EPA headquarters
was engaged and provided input on proposed plans and the draft RODs for the two
subsequent operable units at the site.

EPA Headquarters was kept informed and provided support during the implemen-
tation of the remedy. Remedial action funding was prioritized through the National
Risk-Based Priority Panel process and all funding requests were developed in con-
jwillnction with Headquarters throughout the entire period of the remedial action at
the site.

Question 5. It has historically been EPA’s policy to identify and pursue as many
potentially responsible parties (PRPs) as possible to contribute to site clean-up costs.
To date EPA has focused on only one PRP at the Manville Site. Is EPA going to
investigate fully and pursue other PRPs?

Response. EPA’s enforcement efforts at this site have been substantial. EPA eval-
uated the liability of and sent notice letters to two parties, who were the owners/
operators of the facility at the time of disposal. EPA has also sent numerous 104(e)
Information Request letters to parties to assess potential liability that those parties
may have for the transactions that their companies had at the site. To date, EPA
has received no information that has justified issuance of notice letters to these par-
ties. Although EPA’s PRP investigation is in its last stages, EPA is in the process
of evaluating information from two additional parties.

Question 6. EPA has not ranked the Federal Creosote site high on its ranking list
of priority sites. In addition, the Federal Agency for Toxic Substances Disease Reg-
istry (ATSDR) and New Jersey health officials concluded that there were no signifi-
cant health risks at this site, unless long-buried materials were dug up. Do you be-
lieve that spending close to $300 million (approximately 25 percent of EPA’s average
annual Superfund appropriation) to respond to one site that apparently posed no
significant public health risk is a wise use of limited taxpayer dollars?

Response. By definition, a site on the National Priorities List is a priority. The
Federal Creosote site was placed on the NPL in 1999. Prior to listing, the Site was
operated as a coal tar wood treatment facility from 1911 to 1956. After operations
ceased and the wood treatment facility was dismantled, the property was purchased
by a developer. In the 1960’s, 137 single family homes were built on 35 acres of the
Site. This residential area became known as the Claremont Development. The re-
maining 15 acres of the site was developed into the Rustic Mall which consists of
commercial and retail establishments.

A review of historical information revealed that, during its operation, the facility
treated railroad ties with creosote. Wood treatment activities at the Site resulted
in the production ofcreosote—contaminated sludge, sediments, process residuals,
preservative drippings, and spent process liquid. The most prominent features of the
wood treatment operations included two unlined canals that conveyed creosote
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v&iaflte to two unlined lagoons that were used to hold concentrated creosote waste
sludge.

Investigations by EPA revealed that creosoting materials and contaminated soils
associated with the wood treating facility were not removed prior to construction of
the Claremont Development and Rustic Mall. The former lagoons are located from
2—5 feet below ground surface; the waste from one lagoon extends approximately
25 feet below ground surface while the other extends over 35 feet to bedrock. At
several properties, the former lagoons and associated sludge were found to abut and/
or underlie existing residences. The material in the lagoons was concentrated creo-
sote sludge; on at least one occasion, creosote sludge seeped into a residential base-
ment sump, was pumped onto the residential street, and flowed into the storm
sewer system. The creosote waste in the canals is shallower—extending approxi-
mately 14 feet below ground surface. The material found in the buried canals range
from a dry, crusty creosote/soil mixture to flowable creosote waste sludge.

EPA conducted extensive surface soil sampling in the spring of 1998 to determine
whether there was any immediate threat to current residents. This sampling re-
vealed that surface soil at approximately 11 homes with the highest overall levels
of carcinogenic polycyclic aromatic hydrocarbons (material associated with wood
treating chemicals) posed an unacceptable risk over the long-term and EPA took im-
mediate action at those properties. The lagoon sludge and canal waste is highly con-
taminated source material which poses a risk to current and future residents. The
primary routes of exposure included dermal contact with contaminated sludge and
soil (present and future risk). Source material contaminated groundwater which
could result in a future risk associated with ingestion of contaminated groundwater.

EPA concluded, based on its investigations, that the site did pose a significant
public health risk. Following the Remedial InvestigationlFeasibility Study, the pro-
posed remedial activities were reviewed by the National Remedy-Review Board and
later, the National Risk—based Priority Panel for funding. The site work was con-
sidered as the highest prioritized new construction project in 1999 and was allocated
funding that fiscal year.

ATSDR did not conclude that there was no significant public health risk at this
site. At the time of its review, ATSDR concluded that “past and present exposures
to surface soil represent no apparent public health hazard.” ATSDR followed up this
conclusion by stating: “However, this conclusion does not rule out the need to con-
tinue remedial activities”. Furthermore, based on their conclusions, ATSDR made
the following recommendation in the Public Health Assessment for the Federal Cre-
osote site: “The NJDHSS (New Jersey Department of Health and Senior Services)
and ATSDR recommend that the USEPA continue its remedial plans to remove
source material from the site.” ATSDR was fully supportive ofEPA’s selected rem-
edies for the site.

The decision to take remedial action at the Federal Creosote Site is consistent
with the risk-based approach as mandated by the National Contingency Plan (NCP).
As stated in the NCP, the acceptable risk range for site-related exposures is 10—
4 and 10-6 . EPA conducted a Baseline Human Health Risk Assessment (BHHRA)
to estimate the potential risks associated with the Federal Creosote site. The
BHHRA demonstrated that the site-related exposures exceeded EPA’s acceptable
risk range which triggered EPA’s response action.

Question 7. EPA removed more than 450,000 tons of soil from the Federal Creo-
sote site-almost 300,000 tons more than EPA originally estimated. If the scope and
cost of a selected cleanup changes as fundamentally as this did during the cleanup,
shouldn’t EPA re-evaluate the choices it has made for the site? Was that done in
this instance?

Response. While the increase in quantity from EPA’s original estimate was signifi-
cant, the quantities provided in the statement above are incorrect. EPA’s original
quantity estimate was approximately 250,000 tons at the ROD stage not 150,000 as
indicated above.

EPA re-evaluated its remedial decisions at several points during the remedial
process; however, site constraints limited the available remedial choices, and EPA
concluded that the increase in volume did not justify a change in remedy. After the
OUI ROD, additional investigations led to an increase in the estimated quantity of
OUI waste. This increase in quantity and resulting cost was evaluated in the rem-
edy selection process and was documented in the OU2 ROD.

The remedial action differed significantly from the remedy selected in the OUI,
OU2 and OU3 RODs with respect to cost. In accordance with the NCP, EPA con-
sulted with the New Jersey Department ofEnvironmental Protection and published
an Explanation of Significant Differences (ESD). The ESD made an explanation of
these significant cost differences and supporting information available to the public
in the administrative record established for the site and published a public notice
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that summarized the ESD, including the reasons for such differences, in a local
newspaper.

Question 8. EPA’s “presumptive remedy’ guidelines direct EPA’s regional offices
to use bioremediation or low temperature treatment on former wood-treating sites.
EPA’s guidance also advises against selecting a remedy that would incinerate large
volumes of soil because “incineration of large volumes of contaminated media may
be prohibitively costly.” Do you believe an EPA decision to ship more than 150,000
tons of soil from the Federal Creosote site to Canada to be incinerated is consistent
with EPA’s own policy and guidelines in this area?

Response. EPA implemented the remedy in accordance with its policy and guide-
lines, considering site-specific conditions such as space constraints and the residen-
tial nature of the site.

The presumptive remedy guidance document is intended to assist EPA in deter-
mining appropriate cleanup technologies. The guidance document states that “EPA
officials may decide to follow the guidance provided in this document or to act at
variance with the guidance, based on an analysis of specific site circumstances.”
Recognizing that there is no such thing as a “one—size fits all” remedy for sites,
the NCP requires the agency to formulate different remedial alternatives “taking
into account the scope, characteristics, and complexity of the site problem that is
being addressed” 40 C.F.R. § 300.430.(e)(2).

EPA’s presumptive remedy guidance considered three technologies effective in
treating creosote wastes that contain organic contaminants: bioremediation; thermal
desorption; and incineration.

On-site and offsite applications of these technologies as well as additional tech-
nologies were given consideration during the remedy selection process for the Fed-
eral Creosote site.

The site-specific evaluation of treatment alternatives required by the NCP re-
sulted in EPA’s determination that site conditions were such that onsite treatment
using either bioremediation, thermal desorption, or incineration was not appro-
priate. In additional to the practical concerns regarding the operation of a haz-
ardous waste treatment facility in the town center and within a housing develop-
ment, there were technical concerns regarding the ability of bioremediation and a
thermal desorption system to treat the high concentration of contaminants present
in the soil and address the types of material encountered at the site.

Senator CLINTON. Thank you so much, Administrator Bodine. It
certainly will be, without objection.

I have some specific questions, but I want to make just a general
comment. As I said in my opening remarks, you know, the glass
is half full, the glass is half empty. People look in, see the same
set of facts and draw different conclusions.

I think what we are interested in on this Subcommittee is what
we can do together to help make progress in dealing with a lot of
these complex sites in a more expeditious way. My ears perked up
when Senator Inhofe talked about targeted funding sources. What
targeted funding sources would be acceptable to the Administration
to begin to get more money into the process? Because certainly if
we are dealing with more complex sites that certainly does for me
argue that there is a higher level of technical skills required; it is
more painstaking. And yet the amount of money requested has not
increased to reflect the complexity of those cleanups.

So I hope that the EPA will work with this Committee to come
up with some solutions for these complex sites.

I want to specifically draw your attention to a site called Law-
rence Aviation Industries. It is a 160 acre site in Suffolk County
which is on Long Island in New York where huge quantities of
TCE and acid sludge were dumped into two large lagoons. The site
is located on a hill and the waste has leached toward wells and the
Long Island Sound.

Now, this is a case where we do have a responsible party, and
yet the site has a status of human exposure uncontrolled, more
than 7 years after it was listed in 2000. I would like to ask why
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the EPA has not controlled human exposure to pollution at this site
and when can we expect the EPA to get it under control?

Ms. BODINE. Thank you.

Actually, I am glad that you brought up this site because it illus-
trates a broader point. We are dealing with sites and determining
whether the human exposure is under control or whether we have
sufficient data to make that determination. That is a determination
that can change as our information about the site changes over
time. So a site can be under control, and then we can learn about
a new exposure pathway and it could be not under control or insuf-
ficient data until we have learned what is going on.

So at Lawrence Aviation, it is one of many sites around the
Country where we have become aware of a pathway related to
TCE, which is vapor intrusion. By no means is that the only site.
There are a lot of sites around the Country where we have recog-
nized that there is this new exposure pathway, vapor intrusion,
that wasn’t thought of. In the 1990’s, we were dealing with these
sites, and we thought if we dealt with the groundwater, we were
done. We have discovered, no, there is another pathway. We have
to go back and check because we need to protect human exposure.

So that is why a large number of sites either are not under con-
trol, or particularly a large number of sites are insufficient data be-
cause we are going back. We think there may be a vapor intrusion
problem. We don’t know yet. We will collect the data.

Specifically at Lawrence Aviation, we did do the sampling, and
to date we have not found a vapor intrusion problem, but we need
to go back and verify that. Again, the groundwater problem was
taken care of at the site a long time ago. The local residents were
hooked up to a public water supply system, and on the vapor intru-
sion site we have conducted the sampling and I will have to get
back to you on the record on what the results are.

Senator CLINTON. Well, Ms. Bodine, I would like for a full status
report on all the 111 sites where there is a finding of human expo-
sure to dangerous levels of toxic chemicals. Obviously, I would like
to know the status of that. I understand the vapor intrusion prob-
lem. We have that unfortunately at a number of sites in New York.
But I would appreciate your submitting that to the Committee.

I also want to just clarify something. In your written testimony,
you talk about how the potentially responsible parties have per-
formed work at 70 percent of the sites. I have a letter from Chair-
man Dingell in the House to Administrator Johnson asking wheth-
er 50 percent is a more accurate figure. The EPA responded, “We
cannot accurately predict what the percentage will be in the future.
However, some believe that there will be more orphan sites where
there are no viable PRPs in the future, and thus the percentage of
PRP participation may decrease.”

May I ask you, what do you think the future holds? Is it likely
that the PRP share will increase or decrease?

Ms. BODINE. Well, you are looking just at NPL sites.

Senator CLINTON. Right.

Ms. BODINE. We are not listing as a proportion of the sites as
many sites that are PRP-lead, because oftentimes there will be a
highly qualified State program that can manage and oversee the
responsible parties action. So those sites don’t necessarily get list-
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ed. So again, the sites that are being listed have the recalcitrant
PRPs, the complex sites, or the orphan sites.

So yes, going forward, the proportions of the cleanup actions that
are orphan are larger than they had been in the past, because we
don’t list every responsible party.

Senator CLINTON. Well, but then of course that raises the ques-
tion that we now think there are nearly 400 orphan sites. Since the
Superfund trust expired 4 years ago, that does mean, as Senator
Lautenberg pointed out, that totally innocent parties, namely
American taxpayers, are paying for all of these cleanups, and they
are in a sense carried as unfunded liabilities on the Superfund pro-
gram.

So I would like also in writing what you think the liability is;
how much the total cleanup costs at these so-called orphan sites
currently on the NPL will be. I think it is an important question
for us to try to get to the bottom of together because it will help
inform the debate about what to do with respect to reinstating the
Superfund fees or trying to get some targeted funding to help us
cleanup.

So if I could, Administrator Bodine, I would appreciate that. And
then I would ask unanimous consent to submit the letters and the
backup to my questions for the record.

Let me now turn to Senator Barrasso.

Senator BARRASSO. Thank you very much, Madam Chairman and
thank you for being here today. I appreciate your time.

Senator Boxer referred to some privileged documents. I think we
saw a big pile in the possession of the Committee. Is this informa-
tion that needs to be privileged because EPA is bound by laws to
do that? Could you just help clarify that a little bit for me?

Ms. BODINE. We generally claim a privilege for our deliberative
processes, as have all Administrations before us, as well as other
agencies, because you need to be able to preserve the candor in the
communication within an agency as we are dealing with whatever
complex situations that is under our authorities.

So of course, you are our oversight Committee. We are sharing
documents with the oversight Committee, but when it involves,
again, privileged internal debate discussion draft deliberative ma-
terial, we ask that this not be made public because if it were, it
would then chill the ability to have those kinds of discussions with
our staff within the Administration about how to deal with situa-
tions.

Senator BARRASSO. I have read through the testimony of the sec-
ond panel as well, and if I could just refer to one of those and visit
with you about it, because you are testifying now and they are
later. Mr. Steinberg says that there is a need for the EPA to man-
age its annual appropriations differently, that some of the money
that is going into what people might think is Superfund activities
is actually being used for other administrative and other purposes.
What would you think about that?

Ms. BODINE. The Superfund program is a large program. As I
talked about, we have over 3,200 Federal employees, men and
women who are working every day on the program. So yes, we are
paying their salaries. We do manage a large construction budget
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for sites where we are overseeing the cleanup directly. So we do
have to have staff that deal with management of contracts.

So there is, as there is in the private sector, you have your base
core program costs and then you do have administrative overhead
costs that are associated with that, but those costs are necessary
to get the work done.

Senator BARRASSO. And then the final question, we talked a little
bit about the Amoco refinery and a partnership, and I know you
talked a little bit about the local communities and what they are
doing. So I think it shouldn’t be a surprise that there are maybe
fewer things going on the list because of the efforts that are being
done at a local level and private-Government partnerships.

Ms. BODINE. Absolutely. EPA and the Superfund program is not
the only game in town at all. Where local communities can manage
their problems, where the State can deal with the situation that is
good news. That is success.

Senator BARRASSO. Thank you very much.

Thank you, Madam Chairman.

Senator CLINTON. Thank you very much, Senator.

Senator Boxer.

Senator BOXER. Thanks, Madam Chairman.

Ms. Bodine, you said that we have always had a lively debate on
how the program should be managed. I would respectfully disagree
that this is what the debate is about. You can always have a dis-
agreement on management. I think the debate is much more fun-
damental. It is about the priority that is given to the Superfund
program and the lack of priority that is given to it under this Ad-
ministration, and the seeming lack of concern for the people who
are impacted.

With that in mind, I would call to your attention a 2004 EPA re-
port where there is an acknowledgment that, “current resources ap-
propriated to the Superfund program may be insufficient to fully
implement the program.” Do you disagree with these statements?

Ms. BODINE. I would have to look at the report that you are re-
ferring to.

Senator BOoXER. OK. Grant? This is your own agency, cleaning up
the Nation’s Waste Sites, 2004 edition, and this is where that com-
ment is made. We will send it over. Could you send that over to
the Administrator?

Do you agree or disagree whether or not you see it there? Do you
believe that there is in fact a shortfall coming of $100 million to
$200 million over a 10 year period?

Ms. BODINE. I know that in 2004 there were some analyses that
were looking forward in terms of what we may be expecting for
sites that were coming and what we were expecting for funding. I
don’t know exactly what you are referring to, but I do know that
our out-year estimates of costs are not particularly reliable, so
whatever numbers there would be a degree of uncertainty associ-
ated with those.

Senator BOXER. Forget the uncertainty. Do you feel comfortable
with the funding as far as the Superfund site and what we need?
Do you feel comfortable that you have the resources that you need
now and into the future for your people who are coming after you,
assuming we just kept the same funding stream?
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Ms. BoDINE. We are continuing to make progress in cleaning up
sites, and we have funding to continue to make that progress. We
are part of the whole unified budget.

Senator BOXER. I know you are part of the unified budget, and
I am not asking about the unified budget. I don’t have a lot of time
here, so the point is you are answering me not yes or no, but you
are giving me a story. The story is just very confusing to people,
because either you have it or you don’t. EPA in 2004 said you don’t
have it. You seem happy, and you seem to think the debate we are
having is about management, when a lot of us believe it is much
more than management. It is about a fundamental decision made
by this Administration to short the program.

Now, you are familiar with Region VI, correct, which is Okla-
homa, Texas, are you not?

Ms. BODINE. Yes.

Senator BOXER. OK. I am going to ask you something here. You
in your opening statement were very positive about working with
the community. You mentioned it several times, working with the
community, working with the State, working with our tribal part-
ners. Are you aware that in Region VI that part of your budget has
been decimated in order to take money out of those so you can have
money for other matters? Are you aware of that?

Ms. BODINE. No, ma’am, I am not.

Senator BOXER. Well, you should be aware of it because it is a
document I got, and it is a document that says it is for oversight.
So I am talking to you about this. Do you know how much was cut
from technical assistance in order to have money for the NPL site
in this region?

Ms. BODINE. I don’t.

Senator BOXER. Well, it was 64 percent in 2003. And then com-
munity involvement, you know how much that was cut? About 56
percent, State, tribal management assistance was cut 32 percent.
State, tribal grants were cut 100 percent. EPA site assessment was
cut 48 percent. State, tribal core grants were cut 88 percent. Con-
tracts, program management were cut 66 percent. Other support
assistance was cut 25 percent. And the statement is made, and
there are no names on this document. This is nothing to do with
confidentiality here. This is the taxpayers’ money, how it is being
spent or not spent. And it says by reducing these categories, Region
VI was able to keep its NPL site work progressing.

So this Administration is destroying this program just to keep
the facade of the last dollar you can eke out to keep things moving.

So I would just simply say to you, and my time is running out,
the debate is a lot more than the way you are portraying it. It is
very serious. In my State, EPA failed to use health-based stand-
ards when assessing risks. At 271 sites that received asbestos-con-
taminated material from Libby, Montana, and 36 of those sites are
in my region, including my State. How are you responding to that?
I know Senator Baucus has a great deal of concern about this. Do
you agree with the GAO study of October, 2007 that said you failed
to use health-based standards when assessing the risks; you failed
to follow your own regulations and guidance in notifying the public
about potential dangers? Do you agree?
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Ms. BODINE. We know more about asbestos than we did when we
were going out and looking at the sites where Libby material was
sent. Since then, we have developed better methodologies. Again,
it was since that work was done. We have improved our tech-
nologies and improved our methodologies. And so, yes, we under-
stand that we need to go back and look at sites where——

fSenai‘:?or BOXER. So you agree with the criticism of the GAO study
of 20077

Ms. BODINE. I don’t agree with the conclusion that we failed to
follow regulations with respect to informing the public. Those ac-
tions were under removal actions and under the national contin-
gency plan, under our regulations the degree of public involvement,
whether you would need a public hearing, for example, is scaled to
the level of effort, to the size of the cleanup. So in some cases, you
could have had a single home that we were addressing and you
wouldn’t have a large-scale public meeting for a situation like that.
In other cases, we did have public meetings.

So again, it was scaled to the relative degree of——

Senator BOXER. So do you agree or disagree with this report?

Ms. BODINE. I agree we need to go back and evaluate the sites
using our better methodology, as well as when we complete the tox-
icity assessment of the Libby amphibole, look at the data, and
evaluate against that. That is all new methodologies and new infor-
mation that we are developing, that we didn’t have when we did
the work originally.

Senator BOXER. So you agree with this report?

Ms. BODINE. There are two parts. I agree with the recommenda-
tion we need to go and look further, and I disagree with the conclu-
sion that we failed to follow our regulations with respect to it.

Senator BOXER. OK. Well, the GAO said you agreed with the
whole report. So I don’t know whether you told them that or not,
but I will send this over. It said GAO expressed general agreement
on the notification. Are you planning to go out and notify my peo-
ple as far as what they have been exposed to? Do you have plans
to remediate the problem?

Ms. BODINE. Again, we will go back and evaluate and notify the
public as we go back and as we do the work, as we find out more.

Senator BoxER. Madam Chair, I find this response very unsatis-
factory because it is halting. It is not clear. Whenever we raise any-
thing to do with Libby and asbestos, this is what we get. I would
hope if we could through the Subcommittee and the full Com-
mittee, get a response from you to the GAO investigation, and how
you are going to go back to my people and people all over this
Country, tell them what they were exposed to, and what pre-
cautions they ought to take about this exposure.

Thank you. Sorry I went over.

Senator CLINTON. Thank you very much, Senator Boxer.

Administrator Bodine, we will submit very specific questions
along the lines of Senator Boxer’s concerns to try to get very spe-
cific answers, because clearly this is important to all of us that
have these sites in our States and are trying to figure out how to
protect the people that we represent.

Senator Inhofe.

Senator INHOFE. Thank you, Madam Chairwoman.
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Administrator Bodine, you heard my opening statement. I re-
ferred to the fact that Senator Reid and I are actively looking into
the Federal creosote site in New Jersey and we will be requesting
a GAO investigation into the site, particularly the cleanup methods
used leading to over $300 million for a 50 acre site.

I think this is a good thing to talk about because all the finger-
pointing that is here and which Administration did what, first of
all, you weren’t here when that happened so you are off the hook.
This is something that started in 1999, so both Administrations
were involved in it.

Now, at the Federal creosote site, EPA dug up 450,000 tons of
dirt and shipped more than 150,000 tons to Canada to be inciner-
ated, raising the cleanup costs of this site dramatically. This was
done when there were other remedies available. The EPA’s own
guidance, which says that incinerating anything over 5,000 would
be cost-prohibitive.

Now, you weren’t here, but do you have any insight into why the
EPA used such a costly remedy as they did at this site?

Ms. BODINE. Sorry, Senator Inhofe. I don’t have any insight into
that. I can go back.

Senator INHOFE. Well, I would like to have you do that for the
record because specifically they say that you should not use this
methodology if it is over 5,000. This was way over, and so some-
thing got into that decision, and I would kind of like to know what
it is.

Now, up until I became Chairman of the EPW Committee, and
that was four and a half years ago, the Federal Government spent
$130 million on Tar Creek. This is over about a 20 year period. Tar
Creek is the site I referred to in the State of Oklahoma. And the
results weren’t good. Once we got all the Federal agencies to work
together and to work on this with the State agencies in a new coop-
erative manner, we found that sound solutions for the site address-
ing the environment, the residents, and the cost. Is there some way
that you could have used this model of cooperation for the Federal
creosote site or for some of the other Superfund sites?

Now, what we did was something that is unheard of in govern-
ment. We got everybody in one room—DOJ, DOI, EPA, the Corps
of Engineers, the State agencies. And we ended up doing this in a
cooperative way with Oklahoma University, the State of Oklahoma,
and I must say with a lot of cooperation from our Democrat Gov-
ernor out there. We worked on this thing, but we worked with all
the Federal agencies and we got it done.

Now, I would ask you, if you are familiar with this and if this
is a model that could be used for other sites?

Ms. BODINE. Yes, I am familiar with the collaborative work
among the agencies at Tar Creek. And yes, in situations where you
have other Federal agencies involved, then I think in fact you need
to follow that model. You need to get all the Federal agencies at
the table.

Senator Craig is not here, but there is a site in Idaho that is
phosphate mining where they brought——

Senator INHOFE. He and I have argued in the past over which
is the most devastating site, and I have won that argument, clear-

ly.
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[Laughter.]

Senator CLINTON. Why am I not surprised?

Ms. BODINE. No debate. Thank you.

It is not Bunker Hill that I was talking about, but there is a
phosphate mining site which has a lot of the land management
agencies involved in addition to EPA, in addition to the State, and
exactly the kind of model that you described for Tar Creek is very
helpful at that site as well, where you bring folks together. You
have different jurisdictions and different responsibilities, but to
make progress you all have to work together.

Senator INHOFE. And there is a propensity that seems to be in-
herent in Government not to do that. It is a turf thing. Anyway,
you have probably not noticed that in your years.

We have been referring to that site in New Jersey. That is a site
that health officials concluded there weren’t any significant health
risks. I would like to know, if that is the case, then why did that
have such a high priority? Why were we spending so much on it?

Ms. BoDINE. Well, I know that we are nearly done with this site,
so I wouldn’t be surprised that it no longer has health risks be-
cause we have addressed them. Now, how it was at the beginning,
Ilwould have to go back and find out. But that site is nearly com-
plete.

Senator INHOFE. OK. You said something, and I unfortunately
didn’t read your written testimony. I normally try to do that, but
I believe you said that there were 1,200 sites prior to 1991.

Ms. BODINE. That were listed.

Senator INHOFE. That were listed at that time.

Ms. BODINE. Right. The vast majority of sites on the NPL were
listed before 1991.

Senator INHOFE. OK. Now, those that were listed before 1991, of
those, how many would you say are still not treated? I think you
said 284. Is that correct?

Ms. BoDINE. I think it was about 284. Yes.

Senator INHOFE. OK. Yes, it is 284. All right, what characteris-
tics are in those 284 that were in the other 1,000 sites?

Ms. BODINE. Some of them, if you look at the sites that we are
still working on, they are really the famous sites. What I would
like to do is provide you with that list for the record, but they are
sites that have either had contentious litigation or they are just
very large complex sites.

Senator INHOFE. I think that would be a good idea, because the
argument we keep hearing, and I know it is sincerely posed, is that
there is not a great difference in the ones that were done during
the 1990’s as opposed to during this Administration.

Ms. BoODINE. Right. You have to look at the ones that aren’t done.

Senator INHOFE. OK. One last thing, very occasionally Senator
Lautenberg and I agree on some things.

[Laughter.]

Senator INHOFE. And one statement that he made that I agree
with, he said, and it is very simple, and he has a way of putting
in terms that even I understand. He said, if you pollute it, you
should clean it up. And I agree with that. Frankly, I think we all
agree with that. But I think the whole concept that if you are in
a particular industry, should you be taxed, even though you don’t
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have any relationship or any responsibility, have never operated in
an area where there is a Superfund site, why should you and the
stockholders of that company be responsible for something that you
had nothing to do with?

Now, in so far as policies that you take, I would like to have you
keep that in mind. Look for areas, yes, if you can find the polluter
that polluter should clean it up. We all agree with that, so this
should not be a contentious issue.

Ms. BODINE. We have a very strong enforcement program for
cleanup work or commitments to clean up work of over $25 billion,
with the work done by people who actually caused the problem.

Senator INHOFE. Yes. Good for you.

Thank you, Madam Chair.

Senator CLINTON. Thank you very much.

Senator Lautenberg.

Senator LAUTENBERG. Thanks, Madam Chairman.

I enjoy my opportunities to be with Senator Inhofe. He always
makes me think of a response, but I will forego that pleasure.

Ms. Bodine, you seem to take some delight in the fact that we
have a bunch of sites that are left, and you excuse them by saying
they are a greater cleanup challenges than others. Does that mean
that they are not dangerous in any way?

Ms. BODINE. No, I didn’t say that.

Senator LAUTENBERG. Well, you said it in your remarks. I will
remind you: “This does not mean that EPA has been neglecting
these sites. It simply means that some sites present a greater
cleanup challenge than others.”

Does a greater cleanup challenge mean that these sites might be
dangerous to the people in the area?

Ms. BODINE. If there is an immediate risk, we go out, do a re-
moval action, and address any:

Senator LAUTENBERG. But you used the word complicated, and
that suggests that there is something big and terrible in there.

Ms. BODINE. At a site, you can have addressed substantial en-
gagement associated with the site and still have a complicated rem-
edy that is technically complicated where the work needs to obvi-
ously continue and will take a long period of time.

Senator LAUTENBERG. You remind me of a doctor who was vis-
iting with a patient and says I have good news for you. Your heart
is fine, but your cancer is overtaking your body. So here is the good
news for you, that one part of you is terrific and the other part of
you is terrible. You are taking some high degree of satisfaction out
of the fact that we don’t have money with which to pursue the
cleanup of these sites.

Do you approve of the fact that the taxpayers are paying $1.25
billion to clean up these sites?

Ms. BODINE. We would like to have the responsible parties pay
for the entire cleanup. There are some sites where the responsible
parties are not there.

Senator LAUTENBERG. Yes, but that is why we had the Superfund
reserve at some three some billion dollars in 1996. Now it is zero.
There are many sites that need attention, but Senator Boxer was
interested in some of the materials, some of the text that was with-
held from the public at large. Now, our former Commissioner Brad-
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ley Campbell is going to testify on the second panel. I will give you
that notice, that he inadvertently receives e-mails in which EPA di-
rected its technical staff to make up excuses why a cleanup could
not take place to cover for the real reason, which was lack of suffi-
cient funds. Are you aware of that incident?

Ms. BODINE. No, I am not.

Senator LAUTENBERG. Is there a practice at EPA that says what-
ever you do, don’t admit that things have slowed up because we
have insufficient funds; we don’t have the resources; we don’t have
the staff?

Ms. BODINE. I am not aware of that practice, no.

Senator LAUTENBERG. You are not? So you have sufficient staff
to (111(‘)? all these cleanups and all the tools that you need to do them
with?

Ms. BODINE. We manage our program and we manage it tightly.
We scrutinize the sites. We require all of our projects to go through
value engineering. We require the projects to be ranked by a na-
tional risk-based priority panel before we fund them. So we are
closely managing this program, and indeed we are also managing
the funds so that we are not putting too much money on a project,
because in fact we have been able

Senator LAUTENBERG. Are you short at all? Do you find any
shortages of direct resources, personnel, equipment, or anything
like that as a result of not having enough money? You have plenty
of dough?

Ms. BODINE. We have been able to de-obligate. In other words,
we put money on a project. It wasn’t needed. We have been able
to de-obligate $740 million since 2001 from sites. So we are man-
aging our resources more closely now. B