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S. 724, S. 514, S. 1058, AND H.R. 1294

THURSDAY, SEPTEMBER 25, 2008

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 2:15 p.m. in room
628, Dirksen Senate Office Building, Hon. Byron L. Dorgan, Chair-
man of the Committee, presiding.

OPENING STATEMENT OF HON. BYRON L. DORGAN,
U.S. SENATOR FROM NORTH DAKOTA

The CHAIRMAN. The Committee will come to order. This is a
hearing of the Indian Affairs Committee. We are going to be con-
sidering four pieces of legislation today to provide Federal recogni-
tion to certain tribes in Virginia, Montana, Michigan, and Florida.

I thank my colleagues for being here and we have three elected
officials who are here to begin the testimony as witnesses today.

The Committee has held two hearings to examine the Federal ac-
knowledgment process. The four bills that we have before us would
provide Federal recognition to nine Tribal groups who have parti-
tions currently pending before the Administration.

I think it is quite clear the process for acknowledgment is bro-
ken. These things take an unbelievably long time. We have had a
lot of testimony about that. The costs are borne by the petitioning
group, with no assistance from the Federal Government. The ac-
knowledgment process has limited resources, limited staff, and lim-
ited funding.

I will make some other comments about this in a few minutes.
We have three elected officials here, including Governor Kaine,
Congressman Moran, and Senator Webb. I would like to take their
testimony and then we will break and come to the business meet-
ing, which should just take us five minutes, and then we will have
the other witnesses. That will be, I think, more convenient for the
three of you. We very much appreciate your attendance and your
desire to testify on behalf of legislation pending.

Would that be satisfactory with you?

Senator MURKOWSKI. Absolutely. Thank you.

The CHAIRMAN. Senator Barrasso is on the phone; he has a por-
tion of this business meeting. I think that is the way we will han-
dle it.

Governor Kaine, welcome to the Committee. We thank you for
being here today with your colleagues.

Governor Kaine. Thank you, Mr. Chairman.
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The CHAIRMAN. The full statement of all three will be made a
part of the permanent record, and we would recognize you, then
our colleague Senator Webb, and then Congressman Moran.

Governor Kaine. Excellent.

STATEMENT OF HON. TIMOTHY M. KAINE, GOVERNOR,
COMMONWEALTH OF VIRGINIA

Governor Kaine. Thank you, Mr. Chairman and members of the
Committee. The testimony has been filed, so I will just summarize
a couple of points.

I first want to begin by thanking my Virginia colleagues here,
Senator Webb and Congressman Moran, for their great advocacy on
behalf of the Virginia tribes.

Beginning in 1607, English settlers in Virginia began to interact
with these great tribes of Virginia, and these stories are known to
virtually all Americans, the stories of Pocahontas and Chief Pow-
hatan, John Smith, John Rolfe, and others. It is not an exaggera-
tion to say that the Jamestown Settlement that was the first
English settlement in the New World would not have survived had
it not been forbearance and actual assistance of these tribes to the
English who settled in 1607.

Yet, despite the fact that these stories of the interaction between
English and these tribes are among the best known in our collec-
tive history, none of the Virginia tribes are among the 560-plus
Federal tribes that have been recognized. I think there are two
basic reasons for that. It seems like a kind of disharmony. I think
therze1 are two basic reasons why these tribes have not been recog-
nized.

First, they made peace and began to integrate into society in
1677. Before there was the United States of America, their treaties
were with England. So England has recognized these tribes since
1677. But because they didn’t enter into treaties with the United
States Government, that has been a reason that they haven’t been
recognized. And I don’t think, in retrospect, they should be penal-
ized for having early decided to begin peaceful relations with the
settlers who are our ancestors.

The second reason is a more sinister reason. Beginning in the
1920s—and the Committee is well aware of these facts from earlier
hearings, I know, and testimony—there was a practitioner, really,
a promoter of the Eugenics movement in Virginia who became head
of the State Bureau of Records, a guy by the name of Walter
Plecker. Plecker ran this bureau under this fiat. The decision was
mage that all Virginians had to be identified either as white or col-
ored.

So the Indians, who had maintained their identity for these hun-
dreds of years, were required to change their identity on all official
documents to colored. If they did not, they were subject to criminal
penalties, and many were actually imprisoned because of this. If
members of Virginia Indian tribes wanted to marry as Indians,
they had to leave the State to do so.

So there was, for a period of 40 years, until this matter was
struck down by the courts in the 1960s, an official State policy,
sadly, to the shame of our Commonwealth, that systematically de-
nied members of these Indian tribes their rightful ability to claim
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their heritage, and that has made the documentation for some of
these tribes very difficult.

To my way of understanding, and I am not a historian, but those
are the two reasons why these tribes have never been recognized:
they laid down arms and made peace in the 1670s and then their
collective heritage was denied by Commonwealth policy during the
1900s.

Beginning the 1980s, Virginia realized we need to clean the air
and do the right thing, so these tribes have been recognized by the
Commonwealth of Virginia, beginning in 1983. But we are strongly
of the notion that neither of those two reasons should be an obsta-
cle to these tribes in obtaining recognition today.

Virginians consider this a matter of fundamental justice and
really an acknowledgment of the fact that we would not be the
modern Virginia we were had these tribes not essentially sup-
ported, in those early years, the settlement at Jamestown Island.
Relationships were uneasy, but there were a number of times
where, had it not been for the support of these tribes, that James-
town Settlement experiment would have ended, as had earlier ex-
periments in Virginia.

I will just conclude and tell a story. This has been a matter of
real passion for me. I mentioned in my inaugural address wanting
to finally turn the chapter and acknowledge these Indian tribes,
but about a year after I was inaugurated in Williamsburg, I went
to England on the commemoration of the sailing of the three ships
that came to Jamestown Island in December of 1606, 400 years
later I was in England, and my wife and I and my kids paid a visit
{:)o St.dGeorge Parish in Gravesend, which is where Pocahontas is

uried.

Pocahontas married the English tobacco planter, John Rolfe,
went to England for a time, was presented at court, and then was
getting ready to come back to Virginia, but when she was on the
ship going down the Thames, became ill, was taken ashore and
died in this little tiny community Gravesend, at the mouth of the
Thames, where it empties into the English Channel.

The English in that parish have taken care of her memory in ex-
quisite way. There is a beautiful statute of Pocahontas outdoors;
the chapel is dedicated to her; there are inscriptions of Pocahontas,
she is buried underneath the chapel; and the English have cared
for her in amazing ways. But as I was sitting in this chapel, think-
ing about her journey and this legacy of the American Indians in
Virginia, I looked on either side of the alter there are two stain
glass windows, and one is a stained glass window of Rebecca,
which was Pocahontas’ baptismal name; the other window was
Ruth. And I looked at that and I was trying to remember from my
history whether there was a Ruth in the Pocahontas story, and it
suddenly struck me, no, there wasn’t; it is the Old Testament Ruth
from the Book of Ruth.

I am sure you remember those great powerful words from the
King James Bible. Naomi moved to a strange land and went with
her husband and her sons, and her sons then married women from
that strange land, Moab, foreign women. Her husband and sons
died, so then Naomi is in this strange land with these daughters
from the land and she decides to move back to Judea. And when
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she decides to move back, her daughters-in-law want to go back
with her. She says, no, stay here, marry again, have more kids;
and one of the daughters, Orpha, stays, but Ruth says, no—and
these are the beautiful words: whither thou goest, I will go. Whith-
er thou lodgest, I will dwell. Your people shall be my people. Your
God shall be my God; and when you die, so there I will die and
I will be buried.

It is a great story, and obviously the Ruth window is in that
chapel to signify the union not just of John Rolfe and Pocahontas,
but the union of these Virginia Indians and these English settlers,
and it strikes me that that is a fitting story about the union of
these Virginia Indian tribes and Virginia. They have become part
of us; they have been in our schools, they have worked in our
fields, worked in our factories, served in all of our wars from the
Revolution to the current day; they laid down arms and made
peace with those who came to Virginia beginning in the 1670s.

And it just strikes me that that is worth something, that that
has a value, and that there ought to be an acknowledgment of
these hundreds of years of living peacefully; and this is something
that Virginians—not just Virginia Indians, but Virginians—very,
very much want to do.

Britain has recognized these tribes since 1670 and Virginia fi-
nally realized we needed to do it in the 1980s we got onboard and
recognized these tribes, and it is our earnest, earnest hope that the
Federal Government will recognize them as well. Thank you, Mr.
Chairman.

[The prepared statement of Governor Kaine follows:]

PREPARED STATEMENT OF HON. TiMOTHY M. KAINE, GOVERNOR, COMMONWEALTH OF
VIRGINIA

Thank you for the opportunity to speak with you today in support of Federal Rec-
ognition for Virginia’s Native American Tribes. We are proud of Virginia’s Native
Tribes and the contribution their communities have made to our Commonwealth
and the Nation.

I am here today because recognition of these Tribes by the Federal Government
is long overdue.

As a part of my Inaugural Address on January 14, 2006 at the Colonial Capital
in Williamsburg, Virginia, I stated:

“Our Virginia might not exist today were it not for the generosity extended to
those first settlers by the native Virginia tribes living in this region. Without
the hospitality of Chief Powhatan . . . those in Jamestown would have per-
ished. . . And, we should use this historic time to help those who first helped
us by working with the Federal Government to see that Virginia’s native Indian
tribes are finally recognized.”

Almost immediately after first landing at Jamestown in 1607, the early English
settlers and explorers came into contact with the Virginia Tribes living throughout
Eastern Virginia. While the relationship between the Native Tribes and the English
settlers was not always easy, there can be little doubt that had it not been for ac-
commodations on both sides, the settlement would not have survived. Indeed, Vir-
ginia’s Native American Tribes played an integral role in helping the settlers sur-
vive those first harsh winters.

One year after the 400th anniversary of the first permanent English Settlement
at Jamestown, it is especially tragic that these tribes still have not received equal
status with the 562 other Federally Recognized Tribes in the United States.

How can we commemorate their history and not recognize their existence? Now
is the time to reconcile history. Let us, once and for all, honor their heritage. A her-
itage, I might add, that has been sorely tested by centuries of racial hostility and
state-sanctioned coercive actions.
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The eight Virginia Tribes—the Chickahominy, Eastern Chickahominy, Mattaponi,
Monacan Indian Nation, Nansemond, Pamunkey, Rappahannock and the Upper
Mattaponi—are unique. Unlike most tribes that obtained federal recognition when
they signed peace treaties with the Federal Government, tribes in Virginia signed
their peace treaties with the British Monarchy.

e Most notable among these was the Treaty of 1677 between Virginia’s Tribes and
Charles the II—well before the establishment of the United States. This treaty
has been recognized by the Commonwealth of Virginia every year for the past
331 years when the Governor of Virginia accepts tribute from the Tribes in a
ceremony now celebrated at the State Capitol.

However, while the Virginia Tribes have received official recognition from the
Commonwealth of Virginia, acknowledgement and officially recognized status from
the federal government has been considerably more difficult due to systematic mis-
treatment over the past century.

Recent History of Tribal Recognition Issue in Virginia

For 34 years, from 1912 to 1946, Walter Ashby Plecker, at the Virginia Bureau
of Vital Statistics, led an effort to actively destroy vital records and evidence of In-
dian existence in the Commonwealth.

This practice was supported when the eugenics movement was endorsed by Vir-
ginia Universities and the Virginia General Assembly enacted the Racial Integrity
Act in 1924—a race based statue that forced all segments of the population to be
registered at birth in one of two categories “white” or “colored”. From that point on
no reference was allowed for other ethnic distinctions and no reference was allowed
for Indian Tribal peoples in Virginia. Members of Virginia’s Tribes were denied their
identities as Native peoples.

Essentially, Virginia declared, by law and the systematic altering of key docu-
ments, that there were no Indians in the Commonwealth as of 1924. The passage
of these race based statutes in Virginia made it criminal for Native peoples to claim
their Indian Heritage. For instance, married couples were denied marriage certifi-
cates or even forbidden to obtain the release of their newborn child from a hospital
until they changed their ethnicity on the state record to read “colored.”

e Ironically, 1924 is the same year that the Federal Government guaranteed Na-
tive Americans full citizenship and the corollary right to vote.

The Racial Integrity Act was not struck down by the Federal Courts until 1967.

From 1983-1989 each Tribe gained official Recognition in the Commonwealth of
Virginia.

In 1997, then Governor George Allen signed legislation acknowledging the “paper
genocide” of Indians in Virginia. This legislation provided that state records be cor-
rected that had been deliberately altered to list Virginia Indians on official state
documents as “colored.” In 1999, the Virginia General Assembly adopted a resolu-
tion calling upon Congress to enact legislation recognizing the Virginia Tribes.

Each of the tribes have also petitioned the U.S. Department of Interior and the
Bureau of Indian Affairs (BIA) for official recognition under the process set forth
in 25 CFR Part 83, “Procedures for Establishing that an American Indian Group
Exists as an Indian Tribe.” The Virginia Tribes have also submitted letters of intent
and partial documentation to petition for Federal acknowledgment.

Unfortunately, these applications have been denied as incomplete. Without proper
records and complete documentation the Tribes cannot fulfill the requirements of
the BIA process.

Helen Rountree, noted anthropologist and expert on Native-Americans in Vir-
ginia, has spent her life documenting the Virginia Tribes. Through her thorough
analysis and research the Commonwealth of Virginia was provided with sufficient
authentication to officially recognize these tribes. I believe that that research should
also be sufficient to address the damage of the Racial Integrity Act era and meet
the BIA’s criteria.

Need for Congressional Action

It is clear that political action is needed to remedy what bureaucracies cannot fix.
Justice begs for a congressional response.

Six of the Tribes first came to Congress seeking recognition in 1999. They joined
together to request Congressional action on their application for Federal Acknowl-
edgement through the “Thomasina E. Jordan Indian Tribes of Virginia Federal Rec-
ognition Act” (this year it is H.R. 1294).

The ls)ix Tribes view Federal recognition as a basic issue of equality with the other
562 tribes.



6

Under the United States Constitution Indian Commerce Clause, Congress has the
authority to recognize a “distinctly Indian community” as an Indian tribe. I believe
that the Tribes’ situation clearly distinguishes them as excellent candidates for Con-
gressional action.

Under H.R. 1294, the six Tribes would finally, and at long last, be granted federal
recognition. At the same time, I feel that the safeguards provided in this legislation
would address some Virginians’ concerns about Class III style gaming in the Com-
monwealth. Indeed, this legislation would give both the Governor and the General
Assembly strict control over any possibility of the development of Indian Gaming.

I commend the committee for giving its time and attention to the Thomasina E.
Jordan Indian Tribes of Virginia Federal Recognition Act. I would like to especially
thank Chairman Byron Dorgan (D-ND) for his leadership on this important issue.

I would also like to thank Senator Jim Webb (D-VA) for his important work on
behalf of the native peoples of Virginia and his testimony today. I am also heartened
by the bipartisan Virginia Delegation support for H.R. 1294 and thank Representa-
tives Jim Moran (D-VA), Tom Davis (R-VA), and Bobby Scott (D-VA) for their
original co-sponsorship of the legislation.

It is time for these Virginia native peoples to be recognized by their own country.
Recognition of the Tribes of Virginia is long overdue.

Congress has the power to recognize these Tribes. It has exercised this power in
the past, and it should exercise this power again with respect to our Virginia Tribes.
Our recent commemoration of the 400 years of modern Virginia history will be in-
complete without successful Federal recognition of these Virginia Tribes.

It is time to finally right an historic wrong for Virginia and the Nation.

Thank you for the opportunity to testify today on this important issue and I wel-
come your questions.

The CHAIRMAN. Governor, thank you very much for your elo-
quent testimony. We appreciate you being at the Committee today.
Next we will hear from Senator Jim Webb.

STATEMENT OF HON. JIM WEBB,
U.S. SENATOR FROM VIRGINIA

Senator WEBB. Thank you, Mr. Chairman, Senator Murkowski,
Senator Tester. I do appreciate your willingness to hold this hear-
ing so late in the Congress, and I am really pleased to be joined
here by Governor Kaine. There is not a whole lot on the persuasion
side that I could add to what he just said. I am also pleased to be
here with Congressman Jim Moran, who has been a long-time sup-
porter of this proposition.

This is not a new issue for your Committee.

First of all, I have a longer piece of testimony that I would ask
be submitted for the record.

The CHAIRMAN. Without objection.

Senator WEBB. And I understand the reluctance from Congress
to grant this type of recognition, as opposed to the usual BIA ad-
ministrative process. I just want to assure you that I have not
taken this issue lightly, that I agree in principle that Congress gen-
erally should not be determining whether or not native tribes de-
serve Federal recognition, but this is a fairly unique situation, as
Governor Kaine laid out.

I spent a good bit of time, over several months, asking hard ques-
tions about these particular issues and the issue of lineal descent
and record-keeping and the miscegenation laws in Virginia, and
many barriers that were placed against these particular tribes that
you don’t really see in the cases that you have coming before you.

For those reasons, I became a strong proponent that this sort of
recognition should be given and should be given by the Congress.
It is almost impossible—it is not just lengthy, it is almost impos-
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sible for this particular situation to be solved through the regular
BIA process, and that is the reason that I joined my colleagues sev-
eral months ago in urging this legislation be passed and that is the
reason that I am here today.

Thank you, Mr. Chairman.

[The prepared statement of Senator Webb follows:]

PREPARED STATEMENT OF HON. JiM WEBB, U.S. SENATOR FROM VIRGINIA

Thank you, Mr. Chairman and members of the Committee. I am honored to be
here today to show my strong support for the “Thomasina E. Jordan Indian Tribes
of Virginia Federal Recognition Act of 2007” (H.R. 1294). I am pleased to be joined
by Virginia Governor Tim Kaine and Congressman Jim Moran, both of whom have
been strong advocates for Virginia’s Native American Tribes. I would also like to
acknowledge and thank the Chief’s of the six Virginia tribes and all the members
present here today.

I appreciate your willingness to hold this hearing. This is not a new issue for this
Committee and you have heard support for these six Virginia tribes from many indi-
viduals throughout the 15 years since they began seeking federal recognition. These
six tribes are the Chickahominy, Chickahominy Indian Tribe Eastern Division, the
Upger Mattaponi, the Rappahannock, the Monacan, and the Nansemond Indian
Tribe.

I am here today to urge the Committee to approve legislation recognizing the six
Virginia tribes that began the administrative recognition process so long ago. The
tribes covered by this bill gained state recognition in the Commonwealth of Virginia
between 1983 and 1989. I believe it is appropriate for them to finally receive the
federal recognition that has been denied for far too long.

Mr. Chairman, I understand the reluctance from Congress to grant any Native
American tribe federal recognition through legislation rather than through the BIA
administrative process. I have not taken this issue lightly, and agree in principle
that Congress generally should not have to determine whether or not Native Amer-
ican tribes deserve federal recognition.

Earlier this year the BIA’s Office of Federal Acknowledgment came out with new
guidelines on implementing the criteria to determine federal recognition. While I ap-
plaud improvements to the process, this still does not change the impact that ra-
cially hostile laws formerly in effect in Virginia had on these tribes’ ability to meet
the BIA’s seven established recognition criteria.

Virginia’s unique history and its harsh policies of the past have created a barrier
for Virginia’s Native American Tribes to meet the BIA criteria, even with the new
guidelines. Many Western tribes experienced government neglect during the 20th
century, but Virginia’s story was different.

First, Virginia passed “race laws” in 1705, which regulated the activity of Virginia
Indians. In 1924, Virginia passed the Racial Integrity Law, and the Virginia Bureau
of Vital Statistics went so far as to eliminate an individual’s identity as a Native
American on many birth, death and marriage certificates. The elimination of racial
identity records had a harmful impact on Virginia’s tribes, when they began seeking
Federal recognition.

Second, Virginia tribes signed a treaty with England, predating the practices of
most tribes that signed a treaty with the Federal Government.

For these reasons, I strongly believe that recognition for these six Virginia tribes
is justified based on principles of dignity and fairness. As I mentioned, I have spent
several months examining this issue in great detail, including the rich history and
culture of Virginia’s tribes. My staff and I asked a number of tough questions, and
great care and deliberation were put into arriving at this conclusion. After meeting
with leaders of Virginia’s Indian tribes and months of thorough investigation of the
facts, I concluded that legislative action is needed for recognition of Virginia’s tribes.
Congressional hearings and reports over the last several Congresses demonstrate
the ancestry and status of these tribes.

On May 2007, the House overwhelming passed the Thomasina E. Jordan Indian
Tribes of Virginia Federal Recognition Act, with bipartisan support. This bill has
advanced further this year than it has in the past several Congresses with the
strong support and tireless efforts of Congressman Jim Moran. Virginia Governor
Tim Kaine and the Virginia legislature support federal recognition for these tribes.
I look forward to working with my colleagues in the Senate, especially those on the
Indian Affairs Committee, to push for passage of this important bill. Congress has
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exercised its power to recognize tribes in the past and I ask you to use this power
to grant federal recognition to these six Virginia tribes.

Last year, we celebrated the 400th Anniversary of Jamestown—America’s first
colony. After 400 years since the founding of Jamestown, these six tribes deserve
to join our nation’s other 562 federally-recognized tribes.

Thank you Mr. Chairman and members of this Committee. I respectfully request
that this Committee pass this bill as soon as possible.

The CHAIRMAN. Senator Webb, thank you very much.
Finally, we will hear from Congressman Moran.

STATEMENT OF HON. JAMES P. MORAN,
U.S. REPRESENTATIVE FROM VIRGINIA

Mr. MORAN. Thank you very much, Senator. I really appreciate
my two friends, Governor Kaine and Senator Webb, testifying on
this.

I also greatly respect your position, Mr. Chairman, that the legis-
lative process is not the ideal way to determine the legitimacy of
Native American Tribes, but our point is there really is a unique-
ness here with these Virginia tribes. First of all, most Native
American Tribes gained their recognition when they signed an
agreement with the United States Government.

When they signed these peace treaties, that established their le-
gitimacy. These tribes signed their peace treaties with the King of
England; the principal one was in 1667 with Charles II. It has been
recognized for 332 years both in Virginia and in England. So there
is a uniqueness because they date all the way back, as both the
Governor and Senator have said, to when the English settlers ar-
rived on the shores of Virginia.

We were hoping we could get this done by the 400th anniversary
of Jamestown. We missed it, but we can’t give up on it. But the
second reason goes to a very shameful part of Virginia’s history.
There was a paper genocide that occurred. The officials in Virginia
deliberately expunged the records, they destroyed the official
records and most of the private records. I have a statement that
gets into the whole thing, but, basically, a lot of Virginia’s ruling
elite claim to be blood descendants of Pocahontas, and in their view
that meant that no one else in Virginia could make a claim that
they were Native American or a descendant of Pocahontas because
to do so would mean that Virginia’s ruling elite would have to be
classified as all other non-whites were, which was—and this was
the law—the inferior Negroid race.” This was what it was about.

And with enormous hypocrisy, Virginia’s ruling elite pushed poli-
cies, got them passed, and it culminated with the Racial Integrity
Act of 1924, and in Orwellian fashion they destroyed the State and
local courthouse records, and that really has meant that it has
been almost impossible for these tribes to establish their legitimacy
because the courthouse records just aren’t there anymore.

I think any of the tribes would be hard-pressed to show that they
have endured the same kind of thing that has happened to these
Native American Tribes. It wasn’t until 1967 that that law was
taken off the book. Granted, this is Virginia’s problem. I think it
is pretty clear Virginia has come a long way, and we may even go
even further in November:

[Laughter.]
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Mr. MORAN. —but this is something we have got to rectify. We
have got to rectify this, Mr. Chairman. It really is unique. These
tribes are so deserving; they are good people. We have even got
language in the bill that says that they can’t gamble. I mean, this
is such tight language, I can’t believe that they have accepted it,
but that is the reality. This is about their pride and about their
heritage and what they leave as a legacy to their children and
grandchildren.

So that is why we are here and we really hope that we can get
this bill into law. Thank you.

[The prepared statement of Mr. Moran follows:]

PREPARED STATEMENT OF HON. JAMES P. MORAN, U.S. REPRESENTATIVE FROM
VIRGINIA

Good afternoon and thank you, Mr. Chairman and Members of the Committee.

I appreciate your willingness to hold this hearing and to provide me and my col-
leagues from Virginia with an opportunity to testify. My message is straightforward
and simple: Congress must grant Virginia’s historic tribes federal recognition. It can
and it should do so. It has the authority, and there is precedent. Doing so will also
help right a wrong, a grave injustice, that has been perpetrated for centuries.

Last year marked the 400th anniversary of the first permanent English settle-
ment in the New World at Jamestown. The forefathers of the tribal leaders who are
in this room today were the first to welcome the English, and during the first few
years of settlement, ensured their survival. As was the case for most Native Amer-
ican tribes, as the settlement prospered and grew, the tribes suffered. Those who
resisted quickly became subdued, were pushed off their historic lands, and, up
through much of the 20th Century, were denied full rights as U.S. citizens.

Despite their devastating loss of land and population, the Virginia Indians sur-
vived, preserving their heritage and their identity. Their story of survival doesn’t
span just one century, it spans four centuries of racial hostility and coercive state
and state-sanctioned actions.

The Virginia tribes’ history, however, diverges from that of most Native Ameri-
cans in two unique ways. The first explains why the Virginia tribes were never rec-
ognized by the Federal Government; the second explains why congressional action
is needed today.

First, unlike most tribes that resisted encroachment and obtained federal recogni-
tion when they signed peace treaties with the Federal Government, Virginia’s tribes
signed their peace treaties with the Kings of England. Most notable among these
was the Treaty of 1677 with Charles II. This Thanksgiving, the Virginia tribes will
fulfill their commitment to that treaty, as they have every year for the past 332
years, by providing Virginia Governor Tim Kaine with game and produce as tribute
in a ceremony at the State Capitol. This may be the longest celebrated treaty in
the United States.

In the intervening years between 1677 and the birth of this nation, however,
these six tribes were dispossessed of most of their land. They were never in a posi-
tion to negotiate with and receive recognition from our nascent federal government.
Two years ago, the English government reaffirmed its recognition of the Virginia
tribes hosting them at ceremonies in England. Sadly, as we concluded the 400th an-
niversary of Jamestown, these same Virginia tribes remain unrecognized by our
Federal Government. This is a travesty this Committee can correct.

The second unique circumstance for the Virginia tribes is what they experienced
at the hands of the state government during the first half of the 20th Century. It
has been called a “paper genocide.” At a time when the Federal Government granted
Native Americans the right to vote, Virginia’s elected officials adopted racially hos-
tile laws targeted at those classes of people who did not fit into the dominant white
society. The fact that some of Virginia’s ruling elite claimed to be blood descendants
of Pocahontas in their view meant that no one else in Virginia could make a claim
they were Native American and a descendent of Pocahontas’ people. To do so would
mean that Virginia’s ruling elite were what they decreed all non-whites to be: part
of “the inferior Negroid race.”

With great hypocrisy, Virginia’s ruling elite pushed policies that culminated with
the enactment of the Racial Integrity Act of 1924. This act directed state officials,
and zealots like Walter Plecker, to destroy state and local courthouse records and
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reclassify in Orwellian fashion all non-whites as “colored.” It targeted Native Ameri-
cans with a vengeance, denying Native Americans in Virginia their identity.

To call yourself a “Native American” in Virginia was to risk a jail sentence of up
to one year. In defiance of the law, members of Virginia’s tribes traveled out of state
to obtain marriage licenses or to serve their country in wartime. The law remained
in effect until it was struck down in federal court in 1967. In that intervening period
between 1924 and 1967, state officials waged a war to destroy all public and many
private records that affirmed the existence of Native Americans in Virginia. Histo-
rians have affirmed that no other state compares to Virginia’s efforts to eradicate
its citizens’ Indian identity.

All of Virginia’s state-recognized tribes have filed petitions with the Bureau of Ac-
knowledgment seeking federal recognition. But it is a very heavy burden the Vir-
ginia tribes will have to overcome, and one fraught with complications that officials
from the bureau have acknowledged may never be resolved in their lifetime. The
acknowledgment process is already expensive, subject to unreasonable delays, and
lacking in dignity. Virginia’s paper genocide only further complicates these tribes’
quest for federal recognition, making it difficult to furnish corroborating state and
official documents and aggravating the injustice already visited upon them.

It wasn’t until 1997, when Governor George Allen signed legislation directing
state agencies to correct state records, that the tribes were given the opportunity
to correct official state documents that had deliberately been altered to list them
as “colored.” The law allows living members of the tribes to correct their records,
but the law cannot correct the damage done to past generations or to recover docu-
ments that were purposely destroyed during the “Plecker era.”

In 1999, the Virginia General Assembly adopted a resolution calling upon Con-
gress to enact legislation recognizing the Virginia tribes. I am pleased to have hon-
ored that request, and beginning in 2000 and in subsequent sessions, Virginia’s Sen-
ators and I have introduced legislation to recognize the Virginia tribes.

There is no doubt that the Chickahominy, the Eastern Chickahominy, the Mona-
can, the Nansemond, the Rappahannock and the Upper Mattaponi tribes exist.
These tribes have existed on a continuous basis since before the first European set-
tlers stepped foot in America. They are here with us today. Helen Rountree, who
will testify today, has spent her career verifying their history and their existence.
Her publications are well known and well regarded. Her expertise on Virginia tribes
cannot be matched at the Bureau of Indian Affairs.

I know there is resistance in Congress to grant any Native American tribe federal
recognition. And I can appreciate how the issue of gambling and its economic and
moral dimensions has influenced many Members’ perspectives on tribal recognition
issues. The six Virginia tribes are not seeking federal legislation so that they engage
in gaming. They find this assertion offensive to their moral beliefs. They are seeking
federal recognition because it is an urgent matter of justice and because elder mem-
bers of their tribes, who were denied a public education and the economic opportuni-
ties available to most Americans, are suffering and should be entitled to the federal
health and housing assistance available to federally recognized tribes.

To underscore this point, the legislation I introduced, as approved by the House,
includes restrictive language that would prevent the tribes from engaging in gaming
on their federal land even if everyone else in Virginia were allowed to engage in
Class IIT casino-type gaming. I remain puzzled that objections are still being raised
that these tribes could somehow engage in gaming given the restrictive language
that is now a part of this bill. Nevertheless, I remain willing and ready to work with
you and my fellow Senate colleagues to find the right equation that is respectful
of tribal sovereignty and rights and meets Members’ concerns about this issue.

The Senate Indian Affairs Committee, when it was chaired by Senator Ben
Nighthorse Campbell in 2004, reported out a Virginia tribal recognition bill. At a
hearing before this committee in 2006, Senator John McCain said that these tribes
deserve recognition. Mr. Chairman, the Virginia tribes have waited too long, have
come too far, to see their recognition bill die with the 110th Session of Congress.
I also note that legislation to grant federal recognition to the North Carolina
Lumbee tribe has been approved by this Committee.

In the name of justice, I urge you to move this bill through Committee. And if
we must adjourn before action on it is complete, I ask that you to make it your first
priority in the next Congress.

Thank you.

The CHAIRMAN. Congressman Moran, thank you very much.
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I want to make a very brief comment before we excuse our wit-
nesses. Senator Webb has been aggressively irritating on this sub-
ject for a long while,——

Senator WEBB. Thank you.

[Laughter.]

The CHAIRMAN. —as you know, on behalf of the interests and
passion he has. He has been pushing and pushing very, very hard.

I know that some have raised a question why are we holding a
hearing this close to the end of the legislative session, and I want
to explain to you why we are doing this. We have spent an enor-
mous amount of time this year to get Indian health care out of the
United States Senate, the first time in 17 years. We did that. It
was very hard; it took a lot of the Committee’s time. The Indian
housing bill went through this Committee and the United States
Senate. Also, we have spent much of the year working on a new
groundbreaking piece of legislation on Indian law enforcement.

So we have not done all we would like to do in other areas, and
I scheduled this hearing, with the cooperation of Senator Mur-
kowski, even though we are near the end of the session, so that,
hopefully, in the first quarter when we get back next year, this
Committee will take action and make decisions.

It is not a secret that I would prefer that the recognition process
at Interior be a workable process. I recognize, however, that it is
a process that is broken, and I believe it is appropriate for this
Committee to make decisions case-by-case in matters where equity
would require the Committee to proceed. We have had congres-
sional recognition in the past for some. You make a very persuasive
and strong case. I know how strongly you feel about this. Senator
Warner has asked that a statement that he has submitted be in-
cluded for the record, which we will do by consent.

But I want to thank you and thank members of your tribes and
others who will testify today. Our purpose today is to continue and
hopefully finalize the hearing records, and when we come back in
a very few short months, begin to make the decisions that I want
the Committee—and I know Senator Murkowski and Senator
Tester feel as I do—to make. So let me thank you very much for
your courtesy to come here today. Thank you.

I want to call to the dais: Helen Rountree, Ron Yob, Ann Tucker,
and John Sinclair. If they would come up to the witness table.

Let me thank all of you for being here.

Senator Murkowski, I did not give a full opening statement. Let
me make a comment and just a couple of words, and if you wish
to make a comment.

I indicated that the acknowledgment process at the Federal level
is largely broken. We have hearings on it. I do think that we have
tribal leaders who come to Washington, D.C. frustrated and ex-
hausted after decades of work, believing that they have made
progress and, yet, receiving no answer.

My preference is always to use the process that exists at Interior.
I recognize that that is not always possible. I recognize the process
itself is broken. So even as we are working with the Department
of Interior, we are holding these hearings with several tribes that
have come to us whose circumstances are different and unusual so
we can consider action in the first quarter of next year.
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I just wanted to make that point.
Senator Murkowski?

STATEMENT OF HON. LISA MURKOWSKI,
U.S. SENATOR FROM ALASKA

Senator MURKOWSKI. Well, Mr. Chairman, just to follow up, I
think we do recognize that the process is too slow, it is too cum-
bersome to recognize that you would have three decades, perhaps
more, working to seek recognition. It is full-time employment for
the lawyers, but not really a resolution to those that are seeking
the redress, and we must find a better way to provide for this.

We do recognize there has been a push in this direction with the
Department of Interior publishing the additional guidance and di-
rections, but we continue to hear that even with a recognition proc-
ess that is more streamlined, perhaps more efficient, in an effort
to improve the time line experiences, we still continue to hear from
so many that the current administrative recognition process is in-
sufficient, and we recognize this. We appreciate that it is exces-
sively drawn out; it does have uneven application of the regulatory
criteria.

So, as the Chairman has noted, when it is not working within
the agency, sometimes there must be a redress through the legisla-
tive process, and that is why we have those of you assembled be-
fore us here today. I know that this has been the second visit for
some of you. We appreciate that. Again, we do want to do what we
can from the legislative process to help advance, and having this
hearing today puts clearly on the record the situation that so many
of you have been in the midst of for so long. So I appreciate your
time and your very diligent efforts and your willingness to come be-
fore the Committee this afternoon.

Thank you, Mr. Chairman.

The CHAIRMAN. Senator Murkowski, thank you very much.

Senator Tester?

STATEMENT OF HON. JON TESTER,
U.S. SENATOR FROM MONTANA

Senator TESTER. Yes, thank you, Mr. Chairman. You know, I
guess we have been here before, and you folks have been here
many, many times before. The Department of Interior isn’t doing
their job on this particular issue, it is quite obvious to me. You
know, we have been through five Administrations, going on six,
and, quite honestly, I have said this many times, they need to
make a decision and tell you yes or no, instead of just demanding
paperwork.

I remember the last time you were here, John Sinclair, and you
talked about the mountains of paperwork and the mountains of pa-
perwork, and how this has become a generational thing now. Your
father did this, probably your grandfather before him. But the
truth is that the system is broken badly, and I don’t know if it is
because people in the agency aren’t committed to make it work or
if we have to develop something new, but it is not working. I agree
with the Chairman that an act of Congress is not the way to get
this job done, although, if we have to, we will. So we will go for-
ward.
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I have a meeting I have to run to, but I really want to thank
John Sinclair, the Chairman of the Little Shell Tribe in Montana,
for his efforts and his commitment to this cause and his people,
and appreciate your being here today and appreciate all you have
gone through, because, quite frankly, I know it hasn’t been easy for
you. This bill that we are going to hear about today is sponsored
by myself and Senator Baucus and Representative Rehberg, so we
are all on the same sheet in Montana over this. It was in the State
legislature when they passed resolution after resolution, encour-
aging the Federal Government to give the Little Shell recognition.

So, with that, thank you, Mr. Chairman.

The CHAIRMAN. Senator Tester, thank you very much.

Let me call on John Sinclair, who is President of the Little Shell
Tribe of Chippewa Indians of Montana. President Sinclair, wel-
come. You may proceed.

And let me just say for all four of you that your entire state-
ments will be made a part of the permanent record. You may sum-
marize.

STATEMENT OF HON. JOHN SINCLAIR, PRESIDENT, LITTLE
SHELL TRIBE OF CHIPPEWA INDIANS OF MONTANA

Mr. SINCLAIR. Thank you. Good afternoon, Chairman Dorgan and
members of the Committee. On behalf of myself and the Little
Shell Tribe of Montana, I extend a special greeting and heartfelt
thanks to Senator Tester for his continued friendship and support
of the Little Shell Tribe. I am accompanied by a tribal attorney in
the Federal recognition process, Kim Godschalk. To the Committee,
I express the Tribe’s and my own appreciation for the opportunity
to tell our story, a story that shows that justice and good policy be-
hind Senator Tester’s bill to recognize Little Shell Tribe, S. 724.

In 1892, our leader, Chief Little Shell, rejected the terms of a
Federal agreement that settled many Chippewas on reservations.
Our people, who had fallen the buffalo herds into Montana, were
left with no reservation and no means of subsistence, as the buffalo
herds had largely died out. Because our ancestors had no reserva-
tion home and were so poor, they became known as the trash can
Indiana or the landless Indians of Montana.

In 1908, Congress first appropriate funds to acquire land for the
landless Indians of Montana, which included our ancestors. Con-
gress appropriated money for this purpose several more times.
After the Indian Reorganization Act was passed in 1934, the De-
partment of Interior also promised a reservation home for the Lit-
tle Shell people. But money was too short and our people never got
the homeland they so often promised to us. So the tribe never re-
ceived the service and benefits our people so badly need, service
and benefits that our brothers, who accepted reservation life ac-
cording to the terms of the 1892 agreement, have long enjoyed.

Because we were landless, we were viewed as unrecognized when
the Department of Interior set up their federally acknowledgment
process in 1978. We hoped, however, that this process would be the
answer, but we were wrong. We have been in this process now for
30 years, and there is no certain end in sight. We have been caught
in a bureaucratic twilight zone.
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Let me just give you a few dates to give you a flavor of what the
Little Shell Tribe has been through with this process.

In 1978, the Tribe first notified the BIA of our intent to petition
for acknowledgment and spent the next 14 years collecting docu-
ments, doing genealogies, participating in technical assistance
meetings with the BIA, and responding to numerous requests for
yet more documents.

In 1995, the BIA finally declared the Tribe’s petition was ready
for active consideration.

In 1997, the BIA began active consideration of the Tribe’s peti-
tion for recognition.

In 2000, the BIA issued its proposed finding on the Tribe’s peti-
tion for recognition.

In 2005, the BIA told the Tribe to expect the last stage, the final
determination on the Tribe’s petition, in February of 2007. This
was extended to the end of 2008 and recently extended again until
January 28, 2009.

So 30 years after the Tribe began this process we are still wait-
ing for the BIA to complete the process, and we have no faith that
this most recent extension will be the last one. But it gets worse.

In 2000, the BIA issued a favorable proposed finding on the
Tribe’s petition. In other words, the BIA concluded in 2000 that the
Tribe had met all the criteria for recognition under the regulations,
and yet the Bureau asked for more documents, which we provided,
and still we wait. In the meantime, we have lost a whole genera-
tion of Little Shell people, including recently my own father, who
fought for recognition as President of the Tribe, just as I do now.

Mr. Chairman, this is why the Little Shell Tribe needs Congress
to step in. End the process and enact special legislation to recog-
nize the Little Shell Tribe. Enactment of S. 724 is good, responsible
Indian policy. After all, the BIA itself has said that the Little Shell
Tribe meets the criteria for recognition, and it said so nearly eight
years ago now. Justice to the Little Shell people requires the enact-
ment of S. 724. We have endured all these generations without the
Federal status, reservation, and service that our Indian brothers in
Montana have long enjoyed. It is time the Little Shell people re-
ceived the same Federal status.

I would like to end on this point. Every government in Montana
knows the Little Shell people and agrees that justice requires rec-
ognition of the Tribe. The State of Montana and all local govern-
ments support S. 724, and all recognized tribal governments in the
State support recognition of the Little Shell Tribe. Congress deals
every day with difficult issues. This is not one of them. On behalf
of the Little Shell people, I implore the Committee to move Senator
Tester’s bill forward. Thank you.

[The prepared statement of Mr. Sinclair follows:]

PREPARED STATEMENT OF HON. JOHN SINCLAIR, PRESIDENT, LITTLE SHELL TRIBE OF
CHIPPEWA INDIANS OF MONTANA

Chairman Dorgan, Vice Chairman Murkowski, our good friend Senator Jon
Tester, and honorable members of the Senate Committee on Indian Affairs, I thank
you for the opportunity to testify in support of S. 724, a bill that would confirm the
federal relationship between the Little Shell Tribe of Chippewa Indians of Montana
and the United States, and address related issues.
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My name is John Sinclair and I have the honor of serving as President of the Lit-
tle Shell Tribe. I follow in the footsteps of my father and grandfather in that honor
and appear before you today in the same work at which they labored—the long ef-
fort to confirm federal recognition of the Little Shell Tribe. S. 724, introduced by
our tireless champion Senator Tester, would accomplish this long sought goal for the
Tribe. I urge the committee to act favorably on S. 724. The bill is consistent with
Congress’ and the Department of the Interior’s historical commitments to acknowl-
edge our people and establish a land base for them. This bill is necessary since our
experience with the acknowledgment process administered by the Office of Federal
Acknowledgment, Bureau of Indian Affairs, shows that the Department either can-
not or will not bring that process to conclusion. And the terms of S. 724 show it
to be a reasonable approach that would address, and thereby expedite, issues re-
lated to confirmation of the Tribe’s federal status.

The History of the Little Shell Tribe

The Little Shell Tribe of Chippewa Indians is the successor in interest to the
Pembina Band of Chippewa Indians in North Dakota. We were buffalo hunters who
lived and hunted around the Red River and the Turtle Mountains in North Dakota
in the early 1800s. The Pembina Band was recognized by the United States in an
1863 treaty that was ratified by the Senate. See Treaty of October 2, 1863, 13 Stat.
667. After the treaty, some members of the Pembina Band settled on reservations
in Minnesota but our ancestors followed the buffalo herds into western North Da-
kota and Montana, eventually settling in Montana and in the Turtle Mountains of
North Dakota.

In 1892, the United States authorized the creation of a commission to negotiate
for a cession of land from the Turtle Mountain Chippewa and provide for their re-
moval. Chief Little Shell and his followers walked out on the negotiations and re-
fused to accept the terms of the eventual agreement. Some of Little Shell’s followers
moved to Montana and joined with other members of the Pembina Band who had
settled in Montana; our collective Pembina ancestors came to be known as the “Lit-
tle Shell Band.” When our traditional means of livelihood died with the buffalo
herds, our ancestors were left to eke out an existence in a number of shantytowns
across Montana. We became known as “the trash-can Indian,” or “the landless Indi-
ans.” Forced to live in communities which did not welcome us, our people faced se-
vere racism and discrimination throughout Montana, some of which continues today.

For one hundred years now, Congress has known of and attempted to address the
plight of the Little Shell people. In 1908, Congress first appropriated funds to settle
our people on a land base. 35 Stat. 84. Congress appropriated funds again in 1914
and, again, every year thereafter until 1925—all to provide a reservation land base
on which to settle the “homeless Indians in the State of Montana.” The acquisition
was never made and the Tribe never recognized.

In the 1920s, newspaper articles chronicled the plight of our people. Our leaders
pleaded for help for the destitute Little Shell people. Tribal leader Joseph Dussome
asked Congress, “Are we not entitled to a Reservation and allotments of land in our
own County, just the same as other Indians are?” Two weeks later, the Department
of the Interior rejected our leader’s plea:

The Indians referred to are Chippewas of the Turtle Mountain Band. They were
under the leadership of Little Shell who became dissatisfied with the treaties
of the United States and the Turtle Mountain Band of Chippewas. He accord-
ingly refused to accede thereto . . . The disaffected band, by its failure to ac-
cede to the terms of the treaty and remove to the reservation is now unable to
obtain any rights thereon for the reason that the lands of this band are all dis-
posed of, and the rolls became final[.] . . . There is now no law which will au-
thorize the enrollment of any of those people with the Turtle Mountain band
for the purposes of permitting them to obtain either land or money.

Letter of Asst. Secretary Scattergood, dated December 14, 1931. Three years later,
however, Congress enacted the Indian Reorganization Act [IRA], which provided a
mechanism for groups of Indians like ours to organize and apply for land. In Decem-
ber 1935, the Commissioner of Indian Affairs took steps to organize our people
under the IRA. The Commissioner proposed a form to enroll our people, stating:

It is very important that the enrollment of homeless Indians in the State of
Montana be instituted immediately, and it is proposed to use this form in the
determination of Indians who are entitled to the benefits of the Indian Reorga-
nization Act.

BIA Letter, December 23, 1935. This effort resulted in the Roe Cloud Roll, named
after Dr. Henry Roe Cloud, an Interior official who played a large part in the
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project. Once the roll was complete, the Field Administrator clearly stated that the
purpose of the roll was to settle our people and bring them under federal jurisdic-
tion:

The landless Indians whom we are proposing to enroll and settle on newly pur-
chased land belong to this same stock, and their history in recent years is but
a continuation of the history of wandering and starvation which formerly the
Rocky Boy’s band had endured.

Out of the land purchase funds authorized by the Indian Reorganization Act,
we are now purchasing about 34,000 acres for the settlement of these Indians
and also to provide irrigated hay land for the Indians now enrolled on Rocky
Boy’s Reservation. The new land, if devoted wholly to that purpose, would take
care of only a fraction of the homeless Indians, but it is our intention to con-
tinue this program through the years until something like adequate subsistence
is provided for those who cannot provide for themselves. The first step in the
programs is to recognize those Indians of the group who may rightfully make
claim of being one-half degree, which is the occasion for presenting the attached
applications. The fact of these people being Indian and being entitled to the
benefits intended by Congress has not been questioned.

Roe Cloud Roll applications, 1937. The Department of the Interior never fulfilled
this promise. The limited resources available to acquire land were expended for
tribes already recognized. In 1940, Senator James Murray requested Interior to ful-
fill its promise of land for the Little Shell Band. Assistant Commissioner Zimmer-
man responded that his office was “keenly aware of the pressing need of the land-
less Chippewa Cree Indians of Montana. The problem thus far has been dealt with
only in a very small way. I sincerely hope that additional funds will be provided
for future purchases in order that the larger problem remaining can be dealt with
in a more adequate manner.” Unfortunately, the Federal Government’s efforts to as-
sist the Little Shell Tribe gave way during the termination era of the 1950s to the
termination policy, and, as a result, the land promised for our people was never
forthcoming.

Recent Experience With the Office of Federal Acknowledgment [OFA]

When the Department of the Interior adopted regulations establishing an admin-
istrative process to acknowledge Indian tribes in 1978, once again the Little Shell
people had hope. We hoped that the Department’s process would finally bring to
conclusion the Tribe’s long effort to achieve federal recognition. The administrative
process has turned out to be just another cruel hoax on the Little Shell people. We
began work on through this new process in 1978 and, thirty years later, it still has
not been completed.

For years after its initial submission, the Tribe researched its history and commu-
nity to establish the seven mandatory criteria under the regulations. We had nu-
merous technical assistance meetings with the staff and responded to requests for
additional information. Finally, nearly twenty years later in 1995, the Bureau of In-
dian Affairs declared that the Tribe’s petition was ready for active consideration.

However, a “ready for active consideration” designation does not mean that the
OFA will commence its review; it only means that you get into line. Active consider-
ation begins only when the Bureau of Indian Affairs has time to commence active
consideration. In our case, that was 1997, two years after the petition was declared
ready for active. At that point, we hoped that we were at least on the road toward
completion of the process. Once again, we were wrong.

On July 24, 2000, the Bureau of Indian Affairs ﬁnally issued the proposed finding
on the Tribe’s petltlon The proposed finding found that the Tribe had met all the
seven mandatory criteria and should be recognized—but this was not the end of the
process. It merely triggered the next step—which is public comment on the proposed
finding and review by the Bureau of Indian Affairs of those public comments as part
of its final determination.

The Tribe takes very little comfort in the favorable proposed finding. Although the
Department found that the Tribe met all the mandatory criteria, the Department
“encouraged” the Tribe to submit more documentation. No significant evidence was
submitted in opposition to the favorable proposed finding. Unlike many other cases,
neither the State of Montana nor any local government submitted adverse com-
ments on the proposed favorable finding for the Little Shell Tribe. But the Depart-
ment made clear that it preferred that the Tribe submit additional records for cer-
tain time periods before the 1930s. We took the Department’s suggestion to heart,
submitting approximately 1,000 pages of additional reports and appendices sup-
ported by several boxes of documentation.
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We are still waiting for the Department’s final determination on the Tribe’s peti-
tion. The Director of OFA advised a federal court in June 2005 that OFA expected
to issue its Final Determination on Little Shell in February 2007. See 8th Declara-
tion of Lee Fleming, Mashpee Wampanoag Tribal Council v. Norton, Case
No.1:01CV00111 (D. D C.) This did not happen. Then, OFA advised the Tribe in writ-
ing to expect the commencement of active consideration on the final determination
on August 1, 2007. This did not happen, either. Instead, OFA granted itself exten-
sions, advising the Tribe to expect active consideration on the final determination
to begin by August 1, 2008, with a final determination to be issued by the end of
2008. Once more, this did not happen. On July 24, 2008, the Tribe received another
letter from OFA, granting itself yet one more extension. Now, we are told to expect
a final determination by January 28, 2009. Of course, nothing prevents the OFA
from granting itself another extension, so the Tribe has no confidence that this new
deadline is any more firm than the earlier deadlines.

Over the past 30 years, the Tribe has been fortunate to have the services of the
Native American Rights Fund on its petition. Without NARF’s assistance, it would
have been impossible for the Tribe to participate in this protracted and expensive
administrative process. NARF has spent over 3,400 attorney hours over the last fif-
teen years on our petition. Consultants and graduate students put in thousands and
thousands of additional hours. Tribal consultants, such as historians, genealogists
and graduate students, donated substantial amounts of time pro bono or worked at
substantially reduced rates in compiling large portions of the petition. Even with
this generosity, the total cost for consultants and associated expenses over the last
fifteen years exceeds $1 million dollars.

The lengthy process also imposes an immeasurable human cost, with the recogni-
tion battle passing from one generation to the next. The demands of providing for
my people without the protection of federal recognition, a protection that has been
promised for one hundred years, has been daunting, to say the least. And it is just
heartbreaking to think that, after all we’ve been through with this administrative
process, the Department could at the end of day even decide not to confer federal
acknowledgment, to reverse its own favorable proposed finding.

Enough is enough. It’s time for Congress to step in, to accept what the Depart-
ment itself found in its proposed finding—that the Little Shell Tribe is entitled to
federal recognition. It is unconscionable that nine years after it found that the Little
Shell constitutes an Indian tribe, that in the face of no significant opposition to that
proposed favorable finding, that the Little Shell Tribe is still waiting. One entire
generation of Little Shell people has passed away, including my own father, as we
gvait for administrative action and we have no confidence that the new deadline will

e met.

The Constitution of the United States gives the Congress the privilege and right
to recognize tribal governments. The Congress has considered the needs of the Little
Shell people time and time again. Congress should not wait any longer, and should
not force the Little Shell people to wait any longer, for the completion of a seem-
ingly never ending administrative process. It’s time for Congress itself to issue the
final determination on the status of the Little Shell Tribe and enact S. 724.

The Reasonable and Necessary Terms of S. 724

First and foremost, S. 724 takes the final step that has been interminably delayed
by the Bureau of Indian Affairs—even though it has essentially acknowledged that
the Little Tribe is real and should be recognized—and that is the confirmation of
federal recognition for the Tribe. This has been promised to the Tribe, both by Con-
gress and the Department of the Interior. There is no rational reason for further
delay. Since the Department does not seem capable of bringing its deliberations to
arll end, the Congress should do so by recognizing the Little Shell Tribe through leg-
islation.

I must underscore that the State of Montana, affected local governments, and all
recognized tribes in the State of Montana support the bill to recognize the Little
Shell Tribe. The circumstances here truly are unique. The Department of the Inte-
rior has already issued a proposed favorable finding on the Tribe’s petition and
there is no government opposition to recognition of the Tribe. In this case, the enact-
ment of federal recognition legislation only makes sense.

In addition, S. 724 does more than simply confirm federal recognition. It address-
es many of the issues newly recognized tribes and local communities struggle with
for decades after formal federal recognition—the establishment of a land base and
a tribal service area. It is well documented that it takes years and sometimes more
than a decade for the Department of the Interior to take land into trust for newly
recognized tribes. For example, it took eight years after the Jena Band of Choctaw
Tribe was recognized before Interior took that Tribe’s cemetery and governmental
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offices into trust. Further, many tribes suffer from the years it takes for the Depart-
ment to establish a service area for the newly recognized tribe. For example, after
completion of administrative challenges to the Department’s final determination ac-
knowledging the Cowlitz Indian Tribe in 2002, the Cowlitz Tribe still does not have
a BIA service area. Thus, even if the Department of the Interior does issue its final
determination next year (which is doubtful given the Tribe’s experience with OFA),
the Tribe could be forced to endure many additional years in legal limbo as it strug-
gles to establish and land base and service area.

S. 724 addresses these issues. It defines a service area for the Tribe consisting
of four counties where our people live. It also directs the Secretary to acquire trust
title to 200 acres located within the service area to be used as a tribal land base.
With these terms, the Little Shell people are put much closer to the actual delivery
of federal Indian trust services and benefits.

Can any reasonable person believe that the Little Shell people haven’t waited long
enough? The enactment of S. 724 would finally end the uncertainty regarding the
status of the Little Shell people. The enactment of S. 724 would finally provide for
the establishment of a land base for the Little Shell people, something the Depart-
ment of the Interior promised one hundred years ago. And the enactment of S. 724
would provide certainty for the local governments that support recognition of the
Little Shell Tribe, by defining the Tribe’s service area and the location of a land
base.

Conclusion

As our history shows, the Little Shell people are persistent and patient. But I
have difficulty in explaining to my people why we still remain unrecognized, even
though the Department of the Interior issued a favorable proposed finding on the
Tribe’s petition in 2000. We have waited on the Department for one hundred years.
Now it’s time for Congress to act. The Little Shell people implore this Committee
to act favorably on S. 724 and allow the bill to move forward.

Additional Testimony

It was a pleasure to testify before the Committee on S. 724, a bill to reestablish
the government to government relationship between the United States and the Lit-
tle Shell Chippewa Tribe of Montana. At that hearing, Mr. Lee Fleming of the Office
of Federal Acknowledgment made statements regarding the Little Shell Tribe that
are of concern to the Tribe and which therefore require a response. Towards that
end, I respectfully request that this supplemental statement of the Little Shell Tribe
be included in the hearing record. There are three issues I wish to address.

1. OFA’s Alleged “Warning” in the Favorable Proposed Finding

Mr. Fleming testified that the Little Shell Tribe had been “warned” in OFA’s fa-
vorable proposed finding that there were gaps in the Tribe’s documentation, gaps
that had to be filled or the Tribe would run the risk that OFA’s favorable finding
could turn into a negative final determination. As OFA stated in the Notice of Pro-
posed Finding on the Little Shell petition, “This proposed finding is based on the
available evidence and does not preclude the submission of other evidence to the
contrary. Such new evidence may result in a change in the conclusions reached in
the proposed finding.” 65 F. Reg. 45394, 45396 (July 21, 2000). In other words, be-
cause no new evidence was submitted that would support a contrary finding, there
is no basis in the record for turning the favorable proposed finding into a negative
final determination.

In fact, Mr. Fleming’s suggestion that Little Shell had been “warned” in the favor-
able proposed finding is contradicted by the finding itself. On criterion (a), OFA’s
proposed finding specifically states that contrary new evidence would be required
to reverse the favorable proposed finding:

This proposed finding also accepts as a reasonable likelihood that references to
the petitioner’s individual ancestors as Indians and references to portions of
their ancestors as residents of Indian settlements before the 1930’s are con-
sistent with the identifications of these and other ancestors of the petitioner as
Indian groups after 1935. This conclusion departs from prior decisions for meet-
ing criterion (a), which required evidence of a specific identification of the peti-
tioner as an Indian entity during each decade. The Department believes that,
absent strong proof to the contrary, it is fair to infer a continuity of identification
from the evidence presented . . . (emphasis supplied)

Summary under the Criteria for the Proposed Finding for Federal Acknowledg-
ment of the Little Shell Tribe of Chippewa Indians of Montana (July 14, 2000) at
page 6 (hereafter “Summary”).
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It would be arbitrary and capricious for OFA now to apply a different standard
to the Little Shell Tribe in order to reverse the favorable proposed finding in the
absence of new, negative evidence.

Finally, the Tribe did, in fact, submit substantial additional evidence in response
to OFA’s request for more documents in the favorable proposed finding. For exam-
ple, additional work has demonstrated that the percentage of members tracing to
a historical tribe is higher than thought in the proposed finding, i.e., is 94%, not
62% We provided this additional information specifically to show that there was no
“departure” from previous practice in the favorable proposed finding, not because we
believed such a showing was necessary to avoid a reversal of the finding into a neg-
ative final determination. As OFA’s proposed finding observed, certain departures
from previous acknowledgment decisions for Little Shell were warranted, but addi-
tional evidence from the Tribe “may create a different record and a more complete
factual basis for the final determination, and thus eliminate or reduce the scope of
these contemplated departures from precedence.” 65 F. Reg. at 45395. Since no sub-
stantial negative evidence was submitted, and all governmental entities in the state
support the recognition, our Tribe has expected that—someday when OFA ever fin-
ishes its work on our petition—the favorable proposed finding would become a favor-
able final determination. (But see concern expressed in section 2, infra.) Now, the
very existence of the voluminous record of 67,000 pages, a record OFA convinced
‘éhe c;Il‘ribe it needed to generate, is used as an excuse by OFA for having missed its

eadlines.

2. OFA’s Failure to Share New Information with the Little Shell Tribe

Mr. Fleming espoused his view that tribes should be required to go through the
complete administrative process so that all the evidence relating to tribal existence
can be “scrutinized” by all concerned. But in fact OFA’s process does not allow this
“scrutiny” of all evidence, even by the petitioner. For example, 25 CFR §83.10 (I)(1)
provides that after the period for submitting materials has closed, the “Assistant
Secretary may also conduct such additional research as is necessary to evaluate and
supplement the record. . . . the additional materials will become part of the peti-
tion record.” However, OFA makes no allowance in its regulations for a petitioner
to access and respond to these materials prior to a final determination. In fact, OFA
conducted weeks of field study in Montana after the closing date for submission of
materials, conducting dozens of interviews and accumulating other materials as
well. These materials have not been provided to the Little Shell Tribe despite the
Tribe’s request that they be shared.

Indeed, the Tribe was forced to file a Freedom of Information Act request for the
documents and OFA denied the Tribe’s request for a waiver of the FOIA fees, which
OFA estimated at approximately $4,500 dollars. The Tribe appealed OFA’s denial
of the fee waiver request, but then the Tribe ultimately informed OFA that it would
pay the under protest. OFA then informed us that the twenty working day time
within which FOIA allows OFA to respond could not be met. When we asked OFA
how long it would take to produce the new documents, our attorney was informed
that the OFA attorneys who must review for privacy matters were all busy and that
review of the responsive documents was not a high priority for them. Who knows
when, if ever, we will get the material? And even if it is provided, there is no provi-
sion in the process for us to comment on them or to supplement the record if nec-
essary before the final determination is made. The OFA process itself violates due
process.

3. Extensions of Time

In his testimony, Mr. Fleming tried to emphasize that the Tribe itself had asked
for numerous extensions as an excuse for OFA missing its target dates for com-
pleting the final determination. Mr. Fleming’s attempt to blame shift is based on
a mixing of apples and oranges. He tries to compare the Tribe’s “understandable dif-
ficulty in completing research on a very large number of dispossessed Indians on
the American frontier” (Summary, supra, at page 6) with the Department’s duty to
analyze such information once it has been gathered in one place. The latter is a far
more manageable task. It should be noted that unfortunately, the Tribe’s chief re-
searcher, Dr. Rob Franklin, passed away during this process. It fell to his wife, Dr.
Pamela Bunte to pick up the work, juggle her teaching duties, and struggle with
her own physical ailments in an effort finally to finish the process of submitting ma-
terials to OFA.

Conclusion

In conclusion, there was nothing in Mr. Fleming’s statement or response to ques-
tions at the hearing that explains either why OFA has been unable to meet its dead-
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lines to issue a final determination for Little Shell or how that determination can
be anything other than favorable.

The CHAIRMAN. President Sinclair, thank you very much. We ap-
preciate your being here and your testimony.

The Honorable Ann Tucker will testify next, Chairwoman of the
Muscogee Nation of Florida.

Chairwoman Tucker, thank you very much for being here. You
may proceed.

STATEMENT OF HON. ANN DENSON TUCKER, CHAIRWOMAN,
MUSCOGEE NATION OF FLORIDA

Ms. TUCKER. Chairman Dorgan, Honorable Committee Members,
my name is Ann Denson Tucker. I am Chairwoman of the
Muscogee Nation of Florida, the Florida Tribe of Eastern Creek In-
dians, and I welcome the opportunity to testify on Senate Bill 514
for the immediate Federal recognition of our tribe. I wish to thank
Senator Nelson and Senator Martinez for their bipartisan sponsor-
ship of this important legislation, and their staff members who
have spent hours to ensure that this legislative request is the prop-
er thing to do and the right way to do it.

Thirty years of BIA process have inflicted financial hardship and
injury on some of the poorest people in Northwest Florida, the
Creek Indian people, and there is no end in sight. Because of the
BIA’s inability to act on this petition, the Muscogee Nation of Flor-
ida must rely on Congress.

Muscogee Nation of Florida’s center of government is in the
Bruce Indian community of Walton County, Florida. Our ancestors
signed 11 treaties with the United States Government between
1790 and 1833. After President Andrew Jackson’s Indian removal
policies had decimated the Creek confederacy, our ancestors were
faced with a brutal choice: remove from our homeland or find a
way to survive. We found a way to survive.

For the first half of the 19th century, we lived in Dale County,
Alabama, in an Indian encampment near the Choctawhatchee
River. By the Civil War, we were moving at night to avoid Indian
removal and following the river south to Bruce Creek, where we
still live today. We established our community, continued our tradi-
tions, fished, hunted, timbered, and farmed cooperatively. We did
not have anthropologists traveling into the wilderness that was
Northwest Florida to seek out Indians in a place where Jim Crow
laws had made Indians illegal and the KKK reigned supreme to en-
force this policy.

In 1850 Florida, it was illegal to trade with Indians. In 1851
Florida, it was illegal for Indians to hunt and to fish. In 1852 Flor-
ida, it was illegal under penalty of death for Indians to be Indians.
We have spent 150 years on this homeland, the land of Timpoochee
Canard, the land of the Euchees. We live separate, apart, with
known community leaders, and they have addressed the needs of
our community to the outside world at the local, State, and even
Federal level. We had our own currency. We had our own teachers
for our own school.

Our council house was the geographic center of our town, the
same building used for community meetings, political venues, com-
munity business, and community celebrations. It is still, today, our
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voting precinct. We have our own cemeteries and our own church
with handwritten records that are 100 years old. We have a con-
stitution, a baseline roll, and tribal codes that have been updated
through the assistance of the Administration for Native Americans.

We have our language preserved and we are proud that one of
our young adult tribal members recently addressed the United Na-
tions on the urgency of protecting the indigenous languages of this
Country.

Jim Crow laws did not allow my tribe to have a State reserva-
tion. Our State recognition was by concurrent resolutions passed by
the House and Senate of the State of Florida. It is the best that
you get in Florida, and we are the only Tribe that has this. In Flor-
ida, we have no Indian commission to oversee a State recognition.
If we are not a Federal tribe, we are considered to be nothing at
all.

The legacy of Jim Crow laws is that southeastern tribes histori-
cally require intervention from Congress. We are not an exception
to the rule with this legislation; we are the norm. The May 23rd,
2008 policy letter from the former deputy director of the BIA re-
moved any doubts as to whether my Tribe should be in this Com-
mittee with Senate Bill 514. A unilateral pronouncement in his pol-
icy letter enabled another acknowledgment applicant to be bumped
to the top of the list for review.

If the criteria for recognition can be arbitrarily and capriciously
changed and interpreted, then there is no reason to believe that
Muscogee Nation of Florida will ever receive due process or timely
disposition. We can be ignored and selectively bypassed by other
applicants, regardless of filing dates, and tossed out of the process
and told to find another method without full review of our tribal
data.

The BIA process is broken beyond repair for the Muscogee Na-
tion of Florida. My tribal government has determined that congres-
sional recognition is our only option. Our arduous journey from
Bruce, Florida to these halls of Congress has taken us 150 years.
We now stand ready, waiting for active consideration for Congress
to take action on Senate Bill 514. Thank you for allowing us to tes-
tify today.

[The prepared statement of Ms. Tucker follows:]

PREPARED STATEMENT OF HON. ANN DENSON TUCKER, CHAIRWOMAN, MUSCOGEE
NATION OF FLORIDA

Introduction

Chairman Dorgan, Honorable Committee Members, my name is Ann Denson
Tucker. I am Chairwoman of the Muscogee Nation of Florida, the Florida Tribe of
Eastern Creek Indians. Thank you for inviting me to testify about my tribe’s experi-
ence with the federal recognition process.

My tribe needs and deserves federal recognition, and we need Congress to take
action. Three decades of paperwork, costs, and delays are sapping my tribe of eco-
nomic resources that could be going to help our members and delaying our ability
to access federal programs designed to help tribes in our situation.

First, I would like to remind you about who my tribe is.

The Muscogee Nation of Florida, also known as the Florida Tribe of Eastern
Creek Indians, is a tribe of Creek Indian people whose home is centered in Bruce,
in Walton County, Florida. Our ancestors signed 11 treaties with the United States
between 1790 and 1833 that led to their forced removal from their traditional home-
lands. Eventually, our tribal ancestors left their Indian enclave in Daleville, Ala-
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bama and followed the Choctawhatchee River south to Bruce Creek, where we re-
established our community and homes, fished, hunted, farmed cooperatively, raised
cattle, and practiced our traditional ceremonies. My Tribe has lived on this land as
a community and as a cultural, social and political unit for 150 years.

Unfortunately, the tale of my tribe is not complete without understanding
the effort that was made to erase us from history.

By the time we migrated from Daleville to Bruce, Jim Crow laws had been en-
acted in Florida (see attachment 2). By 1850 it was illegal to trade with Indians.
And in 1852, it became illegal—under penalty of death—for Indians to be “Indian,”
unless the Indian was a Seminole or was confined to a Reservation.

Because my tribe neither was Seminole nor had a reservation, the Jim Crow laws
made it impossible for my tribe to openly embrace its cultural heritage and commu-
nity. While we survived, until the Jim Crow laws were repealed by federal law, the
Civil Rights Act, the tribe was forced to hide its government, traditional ceremonies,
and culture. As a result, satisfying BIA’s tribal recognition requirements became dif-
ficult, but we struggled to meet their paperwork demands. However, a series of
changes of BIA recognition regulations has made the task impossible because the
agency is demanding written documents that do not exist because Jim Crow laws
criminalized interactions with our tribe.

This brings us to why I am here today—the BIA has made it clear that they
do not intend to act on our tribe’s petition for recognition.

It has been 60 years since our community leader—my great grandfather—wrote to
the BIA and explained that our people deserved compensation for lands taken under
the Treaty of Ft. Jackson (see attachment 3). BIA’s response, which is on file in the
Federal Archives, was dismissive, declaring curtly, “You are mistaken. You cannot
possibly be who you say you are because the members of that Tribe are either dead
or removed. . .” Fast forward to 1957, when the Seminole Tribe of Florida gained
federal recognition and BIA finally acknowledged that it had not rid the Southeast
of the Florida Tribe of Eastern Creek Indians. Fast forward again, 14 years, to 1971,
when BIA finally verified our racial identification to the U.S. Government and, in
turn, to the State of Florida. By then, my great grandfather had been dead for 2
years, and we had already spent 24 years trying to get BIA to acknowledge our ex-
istence as Indians, much less our status as a tribe. Now, 37 years later, I am here
to tell you that our Indian community and tribal government are still waiting, and
we need Congress to intervene.

My tribe has spent many thousands of dollars and an untold amount of time try-
ing to satisfy the BIA. We have retained attorneys, historians, genealogists, archae-
ologists and other experts to try to satisfy BIA’s requirements. And we have done
it all over again when BIA’s requirements changed. After each attempt we have
been met with new demands and no substantive action.

The BIA made is crystal-clear earlier this year that they do not intend to take
any reasonable actions to address our circumstances. On May 23rd, BIA published
new guidance and direction regarding its internal procedures for evaluating peti-
tions by Indian tribes for Federal acknowledgement. The guidance explicitly states
that all tribes must be able to document continuous tribal existence in a manner
that demonstrates that the tribe is entitled to a “government-to-government rela-
tionship with the United States.” As I just explained, we cannot satisfy this stand-
ard-because of Jim Crow laws designed to erase my tribe from history.

The new guidance makes it clear that now one of two things will happen to the
Muscogee Nation of Florida: (1) the BIA will address other petitions, even those sub-
mitted years after the Muscogee Nation of Florida’s submission, and will “not ex-
pend time on the” tribe because it cannot produce certain documents-and the peti-
tion will continue to flounder for many more years; or (2) the BIA will notify the
Muscogee Nation of Florida that it does not meet BIA standards and will inform
the tribe of “alternatives, if any, to acknowledgement.”

In the end, the BIA cannot help my tribe because their regulations cannot recog-
nize the unique circumstances my tribe faces. Indian tribes share much in common,
but each tribe is also unique. We live in different geographic areas, have differing
cultures and traditions, and have faced different legal barriers in the States where
we reside. BIA regulations cannot accommodate these differences, and for tribes like
mine that means we spend decades languishing in a regulatory purgatory. While
BIA changes their rules and guidance over time, the results do not change. And al-
though Jim Crow laws were eventually repudiated and eliminated, they continue to
operate in the shadows by preventing our tribe from meeting BIA standards.
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My people need your help.

We have worked hard over recent years to tell our story and educate lawmakers
about our plight. We request that this committee support S. 514, The Muscogee Na-
tion of Florida Federal Recognition Act. This legislation is supported by both Sen-
ators from Florida, in the House by our local members of the House of Representa-
tives.

S. 514 is the only path for our tribe out of the continually shifting maze of BIA
regulations, guidance, and demands. My people have endured delays and mistreat-
ment for too long, and we seek your assistance. As each year passes, the tribe strug-
gles to care for its members needs as it becomes more and more difficult to imagine
when we will receive the federal recognition to which we are entitled. The tribal
leaders who began the recognition process in their youth are now tribal elders. Our
elders, like my mother, deserve to be recognized before they pass, and your assist-
ance is our only hope for making this a reality.

Thank You.

Attachments *
1) Muscogee Nation of Florida—Executive Summary
2) Florida Jim Crow laws

3) Court case permitting compensation for lands taken under Treaty of Ft. Jack-
son

4) Demographics of tribe 1900—current
5) Walton County endorsement of S-514

The CHAIRMAN. Chairwoman Tucker, thank you very much for
being here and for your testimony today.

Next, we will hear from the Honorable Ron Yob, the Chairman
of the Grand River Bands of Ottawa Indians in Michigan.

Mr. Yob, thank you. You may proceed.

STATEMENT OF HON. RON YOB, CHAIRMAN, GRAND RIVER
BANDS OF OTTAWA INDIANS

Mr. YoB. Good afternoon, Chairman Dorgan, Vice Chairman
Murkowski, and members of the Senate Committee on Indian Af-
fairs. My name is Ron Yob, and I Chairman of the Grand River
Bands of Ottawa Indians of Michigan. On behalf of my tribe, I
want to thank you for the opportunity to testify today on S. 1058,
a bill to expedite review of the Grand River Tribe’s petition. With
me today is one of my tribal council members, Philip Cantu.

We strongly believe that recognition of our Tribe is long overdue.
We are the largest treaty tribe in the Midwest that does not have
a government-to-government relationship with the United States.
Our forefathers entered into five separate treaties with the United
States: in 1795, 1807, 1821, 1836, and 1855. In the 1855 one, my
great-great-great grandfather was one of the signatories of that
treaty.

Over 700 members watch as their cousins, who are enrolled in
other Michigan tribes, enjoy the benefits of Federal recognition.
Our members wonder why Federal education and health care is not
available to us. It is very sad to be denied our birthright as this
Nation’s first Americans. Over 250 of our members are one-half
blood Grand River Ottawa. Little River has already negotiated our
treaty land rights through agreements with utility companies with-
out our participation or input. We need recognition so we will be
at the table.

*The information referred to is printed in the Appendix.
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Our inland hunting and fishing rights were negotiated by the
other treaty tribes in the State of Michigan and the United States.
Grant River was not at the table. We were told not to intervene,
and we had no money to do so, in any case. We believe that if Con-
gress does not act soon on our recognition, the damage to our cul-
ture and traditions could be very severe.

If we have to wait the 20 or 25 years it will take the BIA to act,
many of our elders will be gone. They are our language speakers
who need to pass their knowledge down. Without help from Con-
gress, it would be very hard to maintain the transfer of our culture
to our children. We are trying very hard to keep our traditions
?livle, but every year that goes by it becomes more and more dif-
icult.

We are certain that we meet the seven mandatory criteria estab-
lished by the BIA and the regulations that are found at Part 83.7
of Section 25 of the U.S. Code of Federal Regulations. The docu-
ments we provided to the BIA prove this. We have been identified
as a distinct community since 1900. The Tribe has existed as a
community from historical times until the present. The Tribe has
maintained political influence over its member from historical
times to the present.

BIA has a copy of our current governing documents, including
our membership criteria. Our members are individuals who de-
scend from a historic Indian tribe. Our members are not members
of other federally recognized Indian tribes and our Tribe has not
been terminated by an act of Congress. We have documented these
criteria thoroughly, but I am quite sure that, as I sit here, the BIA
has not begun to review the additional material we submitted in
2006 and will not look at those documents until well into the next
decade, if then.

Meanwhile, at great expense and no financial assistance from the
Government, the Tribe has had to, and will in the future, continu-
ously update all the material and file it with the BIA. Recognized
tribes receive Government loans and grants to maintain their im-
portant tribal government infrastructures. The simple fact is that
the Federal Government system is broken. There is no way it can
be fixed unless Congress steps in with a new law of additional
funds. At this point, that does not seem likely.

Congress has regularly reviewed the recognition process at least
since the early 1980s and has agreed that the process is broken.
In fact, Congress knows the regulations now in place are not based
on any law passed by Congress. We hope that Congress will pass
our bill with amendments to bring it up to date. We are happy to
work with the Committee staff on new language. We have been on
the current recognition system for 14 years, and hope that we do
not have to wait another 20 years for a final determination of our
status.

As my testimony points out, Grand River applied for reorganiza-
tion in 1935, but we were denied because the Tribe had no land
base and the Department had no money for land purposes. Con-
gress has preliminary authority over Indian Affairs. As such, in the
end, Congress has the responsibility for determining who are Indi-
ans and which tribes deserve Federal reaffirmation. No one is clos-
er to the issues than the members of Congress and Senators from
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the States where the tribes are located. In all of the cases before
you today, support from members of the House and Senate for the
tribes involved is evident and should be respected.

I want to thank you for letting me present that.

[The prepared statement of Mr. Yob follows:]

PREPARED STATEMENT OF HON. RON YOB, CHAIRMAN, GRAND RIVER BANDS OF
OTTAWA INDIANS

Good afternoon Chairman Dorgan, Vice Chairman Murkowski and Members of
the Senate Committee on Indian Affairs. My name is Ron Yob and I am Chairman
of the Grand River Bands of Ottawa Indians (“Tribe”) of Michigan. Thank you very
much for holding this hearing today on the bill, S. 1058, that would expedite review
of the Tribe to secure a timely and just determination of whether the Tribe is enti-
tled to recognition as a Federal Indian tribe. We would like to take this opportunity
to express our deep appreciation to Senator Levin and Senator Stabenow for their
interest and support of our Tribe and for introducing this legislation on our behalf.

The two Senators also introduced a bill on behalf of the Tribe in the 109th Con-
gress, S. 437, on which this Committee held a hearing on June 21, 2006. No com-
panion bill has been introduced in the House of Representatives, although we are
working with Congressman Hoekstra on a bill to provide direct congressional rec-
ognition of the Tribe in the same manner as Congress, in 1994, recognized our sister
tribes, the Little Traverse Bay Bands of Odawa Indians and the Little River Band
of Ottawa Indians.

For many valid reasons, the Tribe is very hopeful that the Committee will favor-
ably consider S. 1058 or a similar bill. The story of our Tribe is long and varied,
as 1s the story of recognition of all of the Michigan Indian Treaty Tribes of which
the Grand River Bands of Ottawa Indians may be the only one that remains unrec-
ognized.! The Grand River Bands of Ottawa Indians is the largest unrecognized
Treaty Tribe in Michigan—and perhaps in the entire United States. Our members
live primarily in western Michigan, in the same area we have lived since before the
Europeans first arrived there. Many elders speak our Ottawa language. Our pre-
history burial mounds are located along the Grand River near the City of Grand
Rapids and in many other areas of the River from below Lansing to Grand Haven.

Tribal History

Who We Are: The Grand River Bands of Ottawa Indians of Michigan is composed
of the 19 bands of Ottawa Indian who occupied the territory along the Grand River
Valley and other river valleys in what is now Southwest Michigan, including the
cities of Grand Rapids and Muskegon. The Tribe has about 700 enrolled members
and the majority live in and around the counties of Kent, Muskegon and Oceana.

Treaties: The members of Grand River Bands of Ottawa Indians are descendants
of the signatories of the 1795 Treaty of Greenville, the 1807 Treaty of Detroit, the
1821 Treaty of Chicago, the 1836 Treaty of Washington (DC), and the 1855 Treaty
of Detroit. The Grand River Bands of Ottawa Indians is a political successor Tribe
to the original Tribes represented at the Treaty signings. Other Michigan Treaty
Tribes include the Little Traverse Bay Bands of Odawa Indians, the Little River
Band of Ottawa Indians, the Grand Traverse Band of Ottawa and Chippewa Indi-
ans, the Sault Ste. Marie Tribe of Chippewa Indians, and the Bay Mills Indian
Community. Their members are also descendants of the signers of the 1836 Treaty
of Washington and the 1855 Treaty of Detroit. All of these successor Tribes have
now been recognized by the United States except for the Grand River Bands of Ot-
tawa Indians and, perhaps, the Burt Lake Band of Ottawa Indians. Below is a de-
scription of our Tribe, our continued efforts as a community to seek redress of our
tribal land claims, and our recognition efforts.

Continuous Existence: The Grand River Bands of Ottawa Indians consists of sev-
eral inter-related extended families which comprise a kinship organization that
functions today much the same way we did before Treaty times. As a community
we gather for religious celebrations, social gatherings, and to attend to the graves
of our ancestors. We also host the annual Homecoming of the Three Fires Pow Wow
in Grand Rapids as we did again in June 2008. The political leadership of our Tribe
has, to a great extent, been passed down from Headmen and Chiefs of Treaty times,
within the same families. Each generation of leaders has represented the Tribe in

1Burt Lake was not a named group in the treaties but its members may descend from treaty
signatories. It was denied recognition by the BIA and Representative Stupak has introduced leg-
islation to recognize that group.
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dealings with the United States and other Tribes, and tried to provide health, edu-
cation and economic assistance to tribal members by whatever means available.

Tribal Land Claims: In the 1940s, the Grand River Bands of Ottawa Indians or-
ganized with other Tribes in Michigan under the name of the Northern Michigan
Ottawa Association to pursue claims for reservation lands that were taken from us
without compensation. The Tribe filed claims under the Indian Claims Act of 1946
(25 USC §70; Chap.2A) and the Indian Claims Commission (ICC) awarded judg-
ment in favor of the Tribe in several dockets. These awards for Grand River Bands
of Ottawa Indians and others became the subject of two settlement Acts of Congress
for the distribution of the funds.

1976 Tribal Judgment Fund Distribution Settlement Act: In 1976, the Congress
enacted P.L. 94-540, the Grand River Band of Ottawa Indians—Disposition of
Funds to provide for the distribution of funds awarded to the Tribe in Docket 40—
K of the ICC. The funds were allocated to persons of Grand River Bands of Ottawa
Indian blood who were descendants of persons who appeared on the 1908 Durant
Roll or other census rolls acceptable to the Secretary and who were one-quarter (V4)
degree Grand River Bands of Ottawa Indians blood.

1997 Michigan Indian Land Claims Settlement Act: In 1997, the Congress passed
the Michigan Indian Land Claims Settlement Act to implement distribution of sev-
eral land claim awards. By this time, five Michigan successor Tribes to the Ottawa
and Chippewa Treaties had been recognized by the United States. The first, Bay
Mills Indian Community (Chippewa), was recognized by the Secretary in 1935-37.
In the 1970s, the Sault Ste. Marie Tribe of Chippewa Indians was recognized by the
Department of the Interior prior to promulgation of the 1978 regulations governing
federal acknowledgment procedures. The Grand Traverse Band of Ottawa and Chip-
pewa Indians was the first to be recognized under the new regulations. Finally, the
Little Traverse Bay Bands of Odawa Indians and the Little River Band of Ottawa
Indians were recognized by an Act of Congress in 1994.

The 1997 Settlement Act provided for the distribution of funds awarded in ICC
dockets 18-E, 58, and 364 (Ottawa and Chippewa) and docket 18-R (Bay Mills and
Sault Ste. Marie). The Act reflected the Tribes’ agreement as to distribution and
shares. The per capita shares for the members of the unrecognized Tribes were in-
cluded in the 1997 Act along with a set-aside for any Tribes that might be recog-
nized within a specific time frame. Section 106(d)(1) of the Act describes the poten-
tial eligible unrecognized treaty tribes as: Grand River, Traverse, Grand Traverse,
Little Traverse, Maskigo, or L’Arbre Croche, Cheboigan, Sault Ste. Marie,
Michilmackinac. In the 1997 Act, we believe the Congress used tribal names that
were contained in the treaties that gave rise to the land claims.

Of the nine other Michigan groups currently on the BIA list of groups petitioning
for federal recognition, the Grand River Bands of Ottawa Indians is the only one
that represents—by name—a historic Michigan Treaty Tribe. This is important be-
cause the 1997 law set aside funds for treaty descendants who are not members of
a federally recognized tribe but who are one-quarter blood Ottawa/Chippewa. It also
set aside funds for the unrecognized Tribes, such as the Grand River Bands of Ot-
tawa Indians, for the operation of tribal programs.

The Act provided that, to be eligible for the set-aside, an unrecognized Tribe must
have filed its documented petition by December 15, 2000 (3 years after date of enact-
ment). The Grand River Bands of Ottawa Indians filed it petition on December 8,
2000. The Act gave the BIA six years to issue a final determination. Unfortunately,
despite the fact that the Tribe filed its petition within the timeframe set by Con-
gress, the Bureau of Indian Affairs’ Office of Federal Acknowledgment has still, to
this day, failed to act on the Tribe’s petition. The judgment funds were paid to mem-
bers in June 2007, about eight weeks after our bill, S. 1058, was introduced in the
110th Congress. Our Tribe will not receive its share of the judgment funds or the
bonus funds that Congress had set aside in the 1997 Act for newly recognized treaty
tribes. That money is now gone forever, yet there is no penalty against the BIA for
its failure to abide by the requirements of the law.

Tribal Recognition Efforts: In 1934, the Tribe filed to reorganize its government
under the Indian Reorganization Act enacted that same year. Commissioner of In-
dian Affairs John Collier (and author of the IRA) concluded that the Tribe was eligi-
ble for reorganization. However, we were put on hold because of federal funding
issues. After World War II, the Federal Government’s position toward Tribes
changed and the Termination era took hold in earnest in the 1950s. Thus, reorga-
nization was not an option politically so the Tribe’s efforts were put on hold again.
(The Tribe remained actively engaged during this period, however, in pursuing our
Treaty land claims as discussed above.). During the 1970s and 1980s Tribal leaders
did not pursue Federal Recognition as some of our elders and leaders, believing we
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were already recognized by the United States, feared that this process would actu-
ally threaten our status as a sovereign nation.

However by the early 1990s we recognized that formal federal recognition would
be necessary for us to pursue treaty, statutory rights and the protection of our peo-
ple. In 1994, the Tribe filed a letter of intent with the BIA to file a petition for rec-
ognition and the Grand River Bands of Ottawa Indians is petitioner #146.

After making our submission on December 8, 2000 (21 boxes—three sets each of
seven archival boxes), the Grand River Bands of Ottawa Indians did not hear from
the Bureau of Indian Affairs until April 2004 when they granted us a technical as-
sistance meeting at the request of Congressman Pete Hoekstra. It took another nine
months for us to receive our 29-page technical assistance (TA) letter on January 26,
2005. The Grand River Bands of Ottawa Indians spent the next 17 months gath-
ering materials and preparing a 63-page legal response supported by a 265-page
ethno-historical response to the TA letter, including additional documents and two
certified copies of all of our membership documents. The Tribe filed this response
to the TA letter on June 9, 2006.

Conclusion: We know the Committee is well aware of the time consuming and
very expensive work that goes into filing a petition for Federal recognition as an
Indian Tribe. We have no doubt that the Grand River Bands of Ottawa Indian
meets the seven criteria set out in the regulations and is qualified to be recognized
by the Federal government and to enjoy the benefits of the trust protection and the
government-to-government relationship that will ensue. If S. 1058 is not passed and
the Grand River Bands of Ottawa Indians remains mired in the Federal Acknowl-
edgment Process, we estimate it will take 15 to 25 years for recognition to come.
In the meantime, our tribal citizens do not share the benefits that their cousins in
other Michigan Tribes enjoy. And many of our elders will be gone without having
had the benefit of recognition. Our Indian children will not be considered to be In-
dian children for purposes of the Indian Child Welfare Act, 25 USC §1901 et seq.,
and will not be protected as Congress intended.

The Grand River Bands of Ottawa Indians has the support of its community,
other Michigan Tribes, and our Senators, as evidenced by their introduction of S.
1058. This bill does not directly recognize the Tribe but instead refers the matter
to the Bureau of Indian Affairs for a determination, with timelines for deciding the
Tribe’s status and filing a Report to Congress.

Now that the BIA has utterly failed to meet its obligations under the 1997 Act,
we hope that Congress will grant federal status to the Grand River Bands of Ottawa
Indians in the same manner that it reaffirmed the existence of four other Michigan
Tribes—Lac Vieux Desert in 1988, and, in 1994, the Little River Band of Ottawa
Indians, the Little Traverse Bay Bands of Odawa Indians, and the Pokagon Band
of Potawatomi Indians. There is ample precedent for direct reaffirmation of our sta-
tus. We are painfully aware that Congressional Acts to recognize Tribes have fallen
out of favor and believe S. 1058 will give Congress the needed assurance that the
Grand River Bands of Ottawa Indians is deserving of the Federal relationship.

The September 2004 issue of National Geographic magazine contains a map of
historic Indian country which shows the “Grand River Ottawa” as the historic Tribe
of Southwestern Michigan. We know that the opinion of mapping scholars does not
match the exhaustive work of the OFA in determining whether an existing tribal
group is indeed the successor to an historic Tribe, but we are confident that the
Grand River Bands of Ottawa Indians is such a Tribe and take pride in realizing
that many others think so, too.

The Grand River Bands of Ottawa Indians has always been an active leader in
the Michigan Indian community. We participate, though often unofficially, in Indian
Child Welfare cases, NAGPRA repatriation matters and other Indian affairs deal-
ings with state, local and private entities. We also spearheaded the return of the
original 1855 Treaty to Grand Rapids that was exhibited in the Museum named for
former President Gerald Ford.

We are attaching the “Resolution of the Grand River Bands of Ottawa Indians
June 18, 2002” that authorizes the Tribe to seek legislation in Congress to direct
the Department of the Interior to act timely on our petition.

Thank you again for you attention to S. 1058 and we implore the Committee to
act quickly on this legislation.

The CHAIRMAN. Mr. Yob, thank you very much for your testi-
mony.

Finally, we will hear from Dr. Helen Rountree, Professor Emer-
itus at Old Dominion University, Department of Anthropology, in
Norfolk, Virginia.
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Ms. Rountree, thank you very much.

STATEMENT OF HELEN C. ROUNTREE, Pu.D., PROFESSOR
EMERITUS, DEPARTMENT OF ANTHROPOLOGY, OLD
DOMINION UNIVERSITY

Ms. ROUNTREE. Thank you.

Mr. Chairman, members of the Committee, and guests, it is my
honor to speak on behalf of these Virginia Indian people, with
whom I have been working intensively since 1969. I would add I
haven’t gotten a dime for it.

I am Dr. Helen C. Rountree, Professor Emerita of Anthropology
at Old Dominion University in Norfolk, Virginia. I have produced
seven books so far on the native people of Virginia.

At this point, I request that all testimony, written and oral, that
has been presented in previous hearings on the Virginia tribes be
entered into the record along with today’s testimony.

The CHAIRMAN. Without objection.

Ms. ROUNTREE. Thank you, sir.

The ancestors of the tribes I speak for were native to Virginia
when Jamestown was founded. All were signatories in 1677 to a
treaty between the Virginia tribes and the King of England. How-
ever, they became landless as non-Indian settlers poured in and, by
Virginia custom—not law—such Indian communities were consid-
ered to be outside the scope of the treaty. The treaty itself was
with the King of England and is now considered to be with the
Commonwealth of Virginia, not the United States. These tribes,
therefore, remained State Indians in a State that ignored them, a
situation very different from that of the other three tribes rep-
resented in this hearing.

When much more detailed U.S. census records began to be made
in 1850, these people do appear as enclaves and, in some U.S. cen-
suses, specifically Indian ones. They are traceable as the ancestors
of the six Virginia tribes before you today.

The Office of Federal Acknowledgment has just this year issued
changes to try to speed up the Federal recognition process, but they
do very little for the six tribes of whom I speak. Most of the
changes are for tribes with a treaty and/or IRA relationship with
the Federal Government, which these six tribes do not have. The
remaining change, moving up the starting date to 1789, does not
do much for them either. Aside from the problems with pre-1850
records, which I have documented elsewhere, there are problems
with State and local records that make these Indian communities
hard for a researcher to track. It is as if the ever-growing legend
of Pocahontas—thank you, Disney—contrasted with the reality of
19th and 20th century Indian people, made Anglo-Virginians ever
less tolerant of anything other than the legend.

Beginning after the Civil War and culminating with Virginia’s
Racial Integrity Law of 1924, Virginia became a State committed
to the proposition that there were only two races, “white” and “col-
ored,” leaving no room for Indians. Under the 1924 law, anyone in-
sisting upon an Indian identity on an official document could be
sent to prison for a year. Several people were, in fact, imprisoned
for such insistence. I knew one of them, by the way, personally.
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The campaign to eliminate Indians from the State was headed by
the State’s Vital Statistics Bureau, which went so far as to issue
a circular with “suspicious” families’ names listed county by county.
The families were referred to as “these mongrels.” The circular was
sent to all officials in charge of county records, all school super-
intendents, and all licensed health personnel, who signed off on
birth and death certificates, in the State. It is no wonder that these
Indian communities became much harder for researchers to find.

Some of their members left the State, keeping up their ties to
home but returning only during the Civil Rights era when they no
longer had to be, as one old-timer said to me, “scared like a rabbit.”
But the communities hung together and hung on, as the attached
quick-reference chart will show. That is page 4 of my testimony.
They still exist, and they still say they are Indians. And even now,
so thorough was the public relations campaign against them for
decades, they meet skepticism on a daily basis.

The tribes I speak for today consulted a BIA representative over
a decade ago and were told that even if they submitted a petition
forthwith, they would not see a decision “in your lifetime.” And this
was said to people then in their 40s. The six tribes are not merely
being impatient in wanting to move faster than that. Their primary
motive for seeking Federal recognition is getting better access to
health programs, badly needed by their elders now.

Little schooling in Virginia was available to those people when
they were young, if they wanted to remain “Indians” in the State.
See the quick-reference chart; it will tell you how many schools did
not go beyond grade school. Therefore, their income level has suf-
fered ever since, and in their old age they are hurting badly. The
six tribes are not interested in remedying that fact through gam-
ing. In fact, they have waived their rights to gaming, if they are
recognized. Instead, they hope to provide better conditions for their
people through Federal Indian programs after recognition by the
United States Congress.

These tribes have endured over three centuries of injustice, some
of the worst of it and by far the most public of it being in the re-
cent past. Without Federal recognition and the aid springing from
it, the injustice is ongoing. I hope that you will accede to their re-
quest for acknowledgment. Thank you.

[The prepared statement of Ms. Rountree follows:]

PREPARED STATEMENT OF HELEN C. ROUNTREE, PH.D., PROFESSOR EMERITUS,
DEPARTMENT OF ANTHROPOLOGY, OLD DOMINION UNIVERSITY

Mr. Chairman, members of the Committee, and guests: It is my honor to speak
on behalf of these Virginia Indian people, with whom I have been working inten-
sively since 1969. I am Dr. Helen C. Rountree, Professor Emerita of Anthropology
at Old Dominion University in Norfolk, Virginia. I have produced seven books, so
far, on the Native people of Virginia.

At this point, I request that all testimony, written and oral, that has been pre-
sented in previous hearings on the Virginia tribes be entered into the record along
with today’s testimony.

The ancestors of the tribes I speak for were native to Virginia when Jamestown
was founded; all were signatories in 1677 to a treaty between the Virginia tribes
and the King of England. However, they became landless as non-Indian settlers
poured in, and by Virginia custom (not law) such Indian communities were consid-
ered to be outside the scope of the treaty. The treaty itself was with the King of
England and is now considered to be with the Commonwealth of Virginia, not the
United States. These tribes therefore remained “state” Indians in a state that ig-
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nored them, a situation very different from that of the other three tribes rep-
resented in this hearing. When much more detailed U.S. Census records began to
be made in 1850, these people appear as enclaves and, in some U.S. Censuses, spe-
cifically Indian ones. They are traceable as the ancestors of the six Virginia tribes
before you today.

The Office of Federal Acknowledgment has just this year issued changes to try
to speed up the federal recognition process, but they do very little for the six tribes
of whom I speak. Most of the changes are for tribes with a treaty and/or I.R.A. rela-
tionship with the Federal Government, which these six tribes do not have. The re-
maining change, moving up the starting date to 1789, does not do much for them,
either. Aside from the problems with pre—1850 records, which I have documented
elsewhere, there are problems with state and local records that make these Indian
communities hard for a researcher to track. It is as if the ever-growing legend of
Pocahontas, contrasted with the reality of 19th and 20th century Indian people,
made Anglo-Virginians ever less tolerant of anything other than the legend.

Beginning after the Civil War and culminating with Virginia’s Racial Integrity
Law of 1924, Virginia became a state committed to the proposition that there were
only two races, “white” and “colored,” leaving no room for Indians. Under the 1924
law, anyone insisting on an Indian identity on an official document could be sent
to prison for a year. Several people were, in fact, imprisoned for such insistence. The
campaign to eliminate Indians from the state was headed by the state’s Vital Statis-
tics Bureau, which went so far as to issue a circular with “suspicious” families’
names listed county by county. The families were referred to (and I quote) as “these
mongrels.” The circular was sent to all officials in charge of county records, all
school superintendents, and all licensed health personnel (who signed off on birth
and death certificates) in the state. It is no wonder that these Indian communities
became much harder for researchers to find. Some of their members left the state,
keeping up their ties to home but returning only during the Civil Rights era when
they no longer had to be, as one old-timer said to me, “scared like a rabbit.” But
the communities hung together and hung on, as the attached quick-reference chart
will show. They still exist, and they still say they’re Indians. And even now, so thor-
ough was the public relations campaign against them for decades, they meet skep-
ticism on a daily basis.

The tribes I speak for today consulted a BIA representative over a decade ago and
were told that even if they submitted a petition forthwith, they would not see a deci-
sion “in your lifetime” (this was said to people then in their 40s). The six tribes are
not merely being impatient, in wanting to move faster than that. Their primary mo-
tive for seeking federal recognition is getting better access to health programs,
which are badly needed by their elders now. Little schooling within Virginia was
available to those people when they were young—if, that is, they wanted to remain
“Indians” in the state (see the quick-reference chart). Therefore their income level
has suffered ever since, and in their old age they are hurting badly. The six tribes
are not interested in remedying that fact through gaming—in fact, they have waived
their rights to gaming, if they are recognized. Instead they hope to provide better
conditions for their people through federal Indian programs, after recognition by the
United States Congress.

These tribes have endured over three centuries of injustice, some of the worst of
it and by far the most public of it being in the recent past. Without federal recogni-
tion and the aid springing from it, the injustice is ongoing. I hope that you will ac-
cede to their request for acknowledgment.
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INFORMATION CHART ON SIX INDIAN TRIBES IN VIRGINIA
Helen C, Rountree, Ph.D.
Professor Emerita of Anthropology
Old Dominion University

Information supplied by HCR’s fieldwork or élse info. provided for federal recognition effort, 2002-2007
NOTE: distinct early 20" C ethnic groups lived in clusters, organized formally, created own schools and
churches, and in-married; ONLY FORMAL ORGANIZATIONS & PUBLIC ACTIVITIES ARE

SHOWN HERE.
Name of group Formally State Tribal Church County support Fed. Gvt.
incorporated in recognitionin  organized in for tribal school asked to
received in help
Chickahominy 1901 1983 1901 (Baptist) 1922 1934, 1946
High school added, 1950s
E. Chickahominy 1924 1983 1924 (Baptist) fw/ Chickahominy] 1946
Monacan 1989 1989 1908 (Episcopal) 1890s-1908, 1946-63
Grade school only
Nansemond 1984 1985 1850 (Methodist) 1890s, 1922
Grade school only
Rappahannock 1921 1983 1964 (Baptist) 1962 {bused to U. Matt.
School 1964-65)
Grade school only
Upper Mattaponi 1923 1983 1942 (Baptist) 1892, 1917 1892, 1946

Grade school onty
. NOTE: the help asked of federal government was for EDUCATION in these instances. Another instance, in
1943-44, concerned Virginia’s hard-line racial policy.

SOCIAL SCIENTISTS WORKING WITH TRIBES:
James Mooney, Bureau of American Ethnology, Smithsonian Institution [anthropologist]
1899-1901 ~ visited Chickahominy, Nansemond
Frank G. Speck, Dept. of Anthropology, University of Pennsylvania
1919-50 — worked with Upper Mattaponi, Rappahannock, Chickahominies, Nansemond
Bertha Pfister Wailes, MLA. student in Sociology Dept., University of Virginia
Early 1920s until her death in 1970s — worked with Monacans
Theodore Stern, Dept. of Anthropology, University of Pennsylvania
1940-48 - worked with Chickahominies
Katherine Seaman, Dept. of Sociclogy & Anthropology, Sweet Briar College [anthropologist]
Late 1960s-early 1970s — worked with Monacans
Helen C. Rountree, Dept. of Sociology & Criminal Justice, Old Dominion University [anthropologist]
1969 to present — working with Chickahominies, Nansemond, Rappahannock, Upper Mattaponi
1973 to present — occasional visits to Monacans
Sam Cook, Center for Interdisciplinary Studies, Virginia Polytechnic University [anthropologist}
1995 to present — working with Monacans
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Helen C. Rountree
Brief Vitae
(revised September 2008)

EDUCATION:
A.B., summa cum laude, College of William and Mary; Sociology and Anthropology.
Honors thesis: “A Cross-cultural Delineation of the Role of the Witch and the Sorcerer”
M.A., University of Utah; Anthropology.
M.A. thesis: “Between Two Worlds: The Life History of a Western Shoshone Woman™
Ph.D., University of Wisconsin-Milwaukee; Anthropology.
Ph.D. dissertation: “Indian Land Loss in Virginia: A Prototype of Federal Indian Policy”

EMPLOYMENT:
1968 through 1999: Old Dominion University, Norfolk, Virginia.
Instructor, 1968; Assistant Professor, 1973; Associate Professor, 1980; Professor, 1991.
Current rank: Professor Emerita of Anthropology.-

RESEARCH INTERESTS:

Geographical: North American Indians, especially on Virginia Coastal Plain [1570 to present]; Middle East;
England, especially in Tudor and Jacobean periods.

Topical: Ethnohistory, ethnicity, ethnobotany, ecological anthropology, political and legal anthropology, gender.

PROFESSIONAL ASSOCIATIONS (since retiring):
American Anthropological Association (Life Member)
American Society for Ethnohistory (Life Member and Past President)
Archeological Society of Virginia (Life Member)
Council of Virginia Archaeologists (Associate Member)

FIELDWORK AS CULTURAL ANTHROPOLOGIST:
Western Shoshone Indians (summer 1967)
Powhatan tribes of Virginia (fall 1969 to present)
Honorary Member, Upper Mattaponi Tribe
Honorary Member & Acting Recording Secretary, Nansemond Tribe
Shorter visits:
Most Indian reservations in U.S., several in Canada
Mexico (three trips, one of 5 weeks living with local family); Peru (1 week); England (four trips totalling 16
weeks, mostly small towns); Ivory Coast (3 weeks); Tanzania (3 weeks)

SIGNIFICANT ACADEMIC PUBLICATIONS [sole author unless otherwise notedj:

2007 John Smith’s Chesapeake Voyages, 1607-1609 (junior authors are Wayne E. Clark and Kent Mountford).
Charlottesville: University of Virginia Press. [Reconstructing the people, land, plants, and animals of the
Chesapeake region in those years.]

2005 Pocahontas, Powhatan, Opechancanough: Three Indian Lives Changed by Jamestown. Charlottesville:
University of Virginia Press. [Honorable Mention: James Mooney Prize]

2004 Look Again More Closely: 18 Century Indian Settlements in Swamps. Journal of Middle Atlantic
Archaeology 20: 7-12.

2002a Before and Afier J. : Virginia's Powh and Their Predecessors (junior author is E. Randolph
Turner, 1II). Gainesville: University Press of Florida.

2002b Trouble Coming Southward: Emanations Through and From Virginia, 1607-1675. IN The Transformation
of the Southeastern Indians, 1540-1760. Robbie Ethridge and Charles Hudson, eds. Jackson: University
Press of Mississippi. Pp. 65-78.

2001 Pocahontas: The Hostage Who Became Famous. IN Sifters: Native American Women's Lives. Theda Perdue,
ed. New York: Oxford University Press. Pp. 1-28.
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1998b The Evolution of the Powhatan Paramount Chiefdom in Virginia (junior author is E. Randolph Turner, I1I).
In Chiefdoms and Chieftaincy: an Integration of Archaeological, Ethnohistorical, and Ethnographic
Approaches. Elsa M. Redmond, ed. Gainesville: University Press of Florida. Pp. 265-296.

1998a Powhatan Indian Women: The People Captain John Smith Barely Saw. Ethnohistory 45: 1-29 [1994
presidential address to Am. Soc. for Ethnohistory].

1997 Eastern Shore Indians of Virginia and Maryland (junior author is Thomas E. Davidson). Charlottesville:
University Press of Virginia,

1996a A Guide to the Late Woodland Indians' Use of Ecological Zones in the Chesapeake Region. The Chesopiean
34 (2-3).

1996b "Powhatan" and "Powhatan Confederacy” in The Encyclopedia of the American Indian. Frederic E. Hoxie,
ed. Boston: Houghton Mifflin. Pp. 509-513.

1994a On the Fringe of the Southeast: The Powhatan Paramount Chiefdom in Virginia (junior author is E. Randolph
Turner, II). IN The Forgotten Centuries: The Southeastern United States in the Sixteenth and Seventeenth
Centuries. Charles Hudson and Carmen Tesser, Editors. Athens: University of Georgia Press. Pp. 355-
372,

1994b Atticles on "Chickahominy,” "Mattaponi," "Monacan," "Nansemond,” "Rappaharmock,” and "Upper
Mattaponi." IN Native America in the Twentieth Century: An Encyclopedia. Mary B. Davis, ed. New
York: Garland. Pp. 103-104, 328-229, 357, 369, 534, 667-68.

1993 Powhatan Foreign Relations, 1500-1722. Charlottesville: University Press of Virginia. (as editor and
contributor)

1992a Indian Virginians on the Move. IN Indians of the Southeastern United States in the Late 20th Century: An
Overview. Anthony J. Paredes, ed. Tuscaloosa: University of Alabama Press, Pp. 9-28.

1992b Powhatan Priests and English Rectors: Worldviews and Congregations in Conflict. American Indian
Quarterly 16: 485-500.

1990 Pocahontas’s People: The Powhatan Indians of Virginia Through Four Centuries. Norman: University of
Oklahoma Press.

1989 The Powhatan Indians of Virginia: Their Traditional Culture. Norman: University of Oklahoma Press.

1987 The Termination and Dispersal of the Nottoway Indians of Virginia. Virginia Magazine of History and
Biography 95: 193-214.

1986 Ethnicity Among the "Citizen” Indians of Virginia, 1800-1930. IN Strategies for Survival: American Indians
in the Eastern United States. Frank W. Porter I1I, ed. New York: Greenwood Press. Pp. 173-209.

1979 The Indians of Virginia: A Third Race in a Biracial State. IN Southeastern Indians Since the Removal Era.
Walter L. Williams, ed. Athens: University of Georgia Press. Pp. 27-48.

1975 Change Came Slowly: The Case of the Powhatan Indians of Virginia. Journal of Ethnic Studies 3 (3): 1-20.

1974 Change Came Slowly: The Powhatan Case. The Chesopiean 12(6). 162-66. Reprinted in 2004 in The
Chesopiean 41(2): 26-29.

1972 Powhatan's Descendants in the Modern World: Community Studies of the Two Virginia Indian Reservations,
with Notes on Five Non-Reservation Enclaves. The Chesopiean 10 (3): 62-96.

POPULAR WORKS (privately published by myself; sole author unless otherwise noted)

2007 Life in an Eastern Woodland Indian Village. Yorktown: J & R Graphics Services.

2006 Building an Indian House (senior author is William H. Hancock of Jamestown Settlement). Yorktown, Va,: J
& R Graphics Services. )

1999 Beyond the Village: A Colonial Parkway Guide to the Local Indians’ Use of Natural Resources. Yorktown,
Va.: ] & R Graphics Services.

1995 Young Pocahontas in the Indian World. Yorktown, Va.: J & R Graphics Services.

MANUSCRIPTS IN PROGRESS:

MS. A. (junior author with Rebecca Seib) The Indians of Southern Maryiand.

MS. B. Powhatan Words and Names. (book with junior authors Martha McCartney)

MS. C. The Early Ethnographers of Virginia: An Evaluation of John Smith, William Strachey, and Henry Spelman.
(journal article; in revision)

In early talking stage: Book on Late Woodland peoples in the Virginia mountains, based upon archaeological site
reports. First step taken in early June 2006: I sponsored a Masswomeck Roundtable among archaeologists.
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In research stage: Book comparing coastal Algonquian Indian cultures from North Carolina to Massachusetts at time
of European contact. Compiled culture-trait index files for it are complete for Virginia (1570-1613),
Maryland (1631-62), and North Carolina (1584-90); currently adding later data for Virginia; sources
already collected for southern New England.

CONSULTANT FOR:
1996 Algonquians of the East Coast. Alexandria, Virginia: TIME-LIFE Books (The American Indians Series).

* MAJOR STUDY PROJECTS AND AWARDS:

(Participant) U.S. Department of Education, Group Study Abroad (African tour to Ivory Coast and Tanzania, 1983);
Jerome Bookin-Weiner, principal organizer. Study topic: tribalism in developing nations.

(Participant) N.E.H. Summer Institute for College Teachers, "Spanish Explorers and Indian Chiefdoms," held at
University of Georgia, summer 1989; Charles Hudson, principal organizer.

1993 Elected president of the American Society for Ethnohistory.

1995 Winner, Outstanding Faculty Award, State Council on Higher Education in Virginia. Used award money for
private publication of children's book on Pocahontas (to rebut Disney's cartoon).

What I do not get is grants, because I don’t apply for them. I pay for my own research from my savings, which
enables me to do my own small-scale, long-term projects in the Chesapeake region year-round, every year.

CURRENTLY WORK AS CONSULTANT WITH:

Virginia Council on Indians (1983-2007) and Virginia Council of Chiefs (2007) (member of committee evaluating
tribal recognition petitions since 1993; recording secretary in meetings, 2002)

Jamestown Settlement Museum (since 1986; member of Museums and Programs Advisory Committee since it was
formed in 1997)

Historic St. Mary's City (sporadically since 1994)

Accokeek Foundation and Colonial National Farm, in Maryland (sporadically since 1992)

Hampton History Museum (since 1999)

Virginia Department of Education, revising its Standards of Learning (2007)

INVOLVEMENT IN TRIBAL RECOGNITION CASES:

State recognition:

Speaker on Indians’ behalf in Joint Committee hearing (1982), which resulted in 1983 state recognition for the
Chickahominy Tribe, the Chickahominy Indians, Eastern Division, the United Rappahannock Tribe, and the
Upper Mattaponi Tribe.

Compiler of documents which helped lead to the 1985 state recognition for the Nansemond Indian Tribe.

Virginia Council on Indians/Council of Chiefs: member of committees evaluating tribal recognition petitions (1993
to present).

Maryland Commission on Indian Affairs; member of evaluating committee (1995-97).

Federal recognition:

Compiler of historical documents (1999 to present) and speaker (2006, 2007, 2008) on Indians’ behalf in
Congressional hearings on recognition bills, acting for the Chickahominy Tribe, the Chickahominy Indians,
Eastern Division, the Nansemond Indian Tribal Association, and the Upper Mattaponi Tribe; acting
indirectly for the Monacan Indian Nation.

The CHAIRMAN. Dr. Rountree, thank you very much for you testi-
mony as well.

I wonder if I might depart from tradition and ask Mr. Fleming,
who is the Director of the Office of Federal Acknowledgment, if you
would be willing to come up to the table even as the witnesses are
there.

Mr. Fleming, would you be willing to come over on the side of
Dr. Rountree and present your testimony so that we might ask
questions? And I appreciate your willingness to do that. We will in-
clude your full statement in the record. Mr. Fleming is the Director
of the Office of Federal Acknowledgment in the Department of the
Interior, and he will discuss the Department’s efforts to improve
the process.

Mr. Fleming, welcome. If you would proceed, we will make your
full statement a part of the record.
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STATEMENT OF R. LEE FLEMING, DIRECTOR, OFFICE OF
FEDERAL ACKNOWLEDGMENT, U.S. DEPARTMENT OF THE
INTERIOR

Mr. FLEMING. Good afternoon, Mr. Chairman and members of
the Committee. My name is Lee Fleming, and I am the Director
of the Office of Federal Acknowledgment at the Department of the
Interior. I must say that my staff is a hard-working and dedicated
staff, and we appreciate the regulations under which we are obli-
gated.

I am here today to provide the Administration’s testimony on S.
514, S. 724, S. 1058, and H.R. 1294. The acknowledgment of the
continued existence of another sovereign is one of the most solemn
and important responsibilities delegated to the Secretary of the In-
terior. Federal acknowledgment enables Indian tribes to participate
in Federal programs and establishes the government-to-govern-
ment relationship between the United States and the Indian tribe,
and has considerable social and economic impact on the petitioning
group, its neighbors, and Federal, State, and local governments.

We recognize that under the United States Constitution, Con-
gress has the authority to recognize a distinctly Indian community
as an Indian tribe. But along with that authority, it is important
that all parties have the opportunity to review all the information
available before recognition is granted. That is why we support a
recognition process that requires groups to go through the Federal
acknowledgment process because it provides a deliberative uniform
mechanism to review and consider groups seeking Indian tribal
status.

Legislation such as these four bills would allow these groups to
bypass this process, allowing them to avoid the scrutiny to which
other groups have been subjected. While legislation in Congress
can be a tool to accomplish recognition, a legislative solution should
be used sparingly in cases where there is an overriding reason to
bypass the process. The Administration supports all groups going
through the Federal acknowledgment process under 25 C.F.R. Part
83.

The Department, in 1978, recognized the need to adopt uniform
regulations for Federal acknowledgment. Since 1978, 103 decisions
have been issued: 50 proposed findings, 46 final determinations,
and 7 reconsidered final determinations. Ron Yob outlined the
seven mandatory criteria and my written testimony will have that
information.

I want to say that over the past year the Department has taken
several actions to expedite and clarify the Federal acknowledgment
process. Some of these actions required changes to internal work-
load processes to eliminate backlogs in delays and others will re-
quire amendments to the regulations. Our goal is to improve the
process so that all groups seeking acknowledgment can be proc-
essed and completed within a set time frame.

I won’t go over the 12 decisions or events that have taken place
over the past year, but they are listed here in the testimony. One
of the most significant, though, was the publication of the guidance
and direction in the Federal Register regarding internal procedures
for the Office of Federal Acknowledgment.
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I would like to turn now to the status of the petitions that are
affected by the four bills. S. 514 provides Federal recognition as an
Indian tribe to a Florida group known as the Muscogee Nation of
Florida, which is currently a petitioner in the Department’s Fed-
eral acknowledgment process. This group submitted to the Depart-
ment its letter of intent in 1978 and completed documenting its pe-
tition in 2002, 24 years of researching. Currently, the group is fifth
in line on the Ready, Waiting for Active Consideration list, thus,
ready for the Department to review and evaluate its evidence
under the seven mandatory criteria.

S. 724 provides Federal recognition as an Indian tribe to a Mon-
tana group known as the Little Shell Tribe of Chippewa Indians of
Montana, currently a petitioner under our process. This group sub-
mitted to the Department its letter of intent in 1978 and completed
documenting its petition in 1995. They took 17 years to research
and provide documentation. Currently, this group is on Active Con-
sideration and a final determination is expected early 2009.

S. 1058 provides an expedited review for Federal recognition as
an Indian tribe to a Michigan group known as the Grand River
Bands of Ottawa Indians, also currently a petitioner under our
process. The group submitted to the Department its letter of intent
in 1994 and completed documenting its petition in 2007. The group
had taken time to provide the evidence necessary. This group is
ninth on the Ready list.

H.R. 1294 is the bill that provides Federal recognition as Indian
tribes to six Virginia groups. These groups are currently petitioners
in the Department’s Federal acknowledgment process and, under
the regulations, these six groups have submitted letters of intent
and partial documentation to petition for Federal acknowledgment
as an Indian tribe.

The Federal acknowledgment regulations provide a uniform
mechanism and standards to review and consider groups seeking
Indian tribal status. These four bills, however, allow these groups
to bypass our process, thus avoiding the scrutiny to which other
groups have been subjected. We look forward to working with these
groups and assisting them further as they continue under the Fed-
eral acknowledgment process.

This concludes my statement, and I am happy to answer any
questions the Committee may have.

[The prepared statement of Mr. Fleming follows:]
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PREPARED STATEMENT OF R. LEE FLEMING, DIRECTOR, OFFICE OF FEDERAL
ACKNOWLEDGMENT, U.S. DEPARTMENT OF THE INTERIOR

Good afternoon, Mr. Chairman and Members of the Committee. My name is Lee Fleming and 1
am the Director for the Office of Federal Acknowledgment at the Department of the Interior. I
am here today to provide the Administration’s testimony on S. 514, the “Muscogee Nation of
Florida Federal Recognition Act”, S. 724, the “Little Shell Tribe of Chippewa Indians
Restoration Act of 2007”, S. 1058, the “Grand River Bands of Ottawa Indians of Michigan
Referral Act”, and H.R. 1294, the “Thomasina E. Jordan Indian Tribes of Virginia Federal
Recognition Act of 2007.”

The acknowledgment of the continued existence of another sovereign is one of the most solemn
and important responsibilities delegated to the Secretary of the Interior. Federal acknowledgment
enables Indian tribes to participate in Federal programs and establishes a government-to-
government relationship between the United States and the Indian tribe, and has considerable
social and economic impact on the petitioning group, its neighbors, and Federal, state, and local
governments. Acknowledgmient carries with it certain immunities and privileges, including
governmental activities exemipt from state and local jurisdictions and the ability of newly
acknowledged Indian tribes to undertake certain economic opportunities.

We recognize that under the United States Constitution, Congress has the authority to recognize
a “distinctly Indian community” as an Indian tribe. But along with that authority, it is important
that all parties have the opportunity to review all the information available before recognition is
granted. That is why we support a recognition process that requires groups to go through the
Federal acknowledgment process because it provides a deliberative uniform mechanism to
review and consider groups seeking Indian tribal status.

Legislation such as S. 514, S. 724, S. 1058, and H.R. 1294 would allow these groups to bypass
this process - allowing them to avoid the scrutiny to which other groups have been subjected.
‘While legislation in Congress can be a tool to accomplish recognition, a legislative solution
should be used sparingly in cases where there is an overriding reason to bypass the process. The
Administration supports all groups going through the Federal acknowledgement process under
25 CFR Part 83. '

The Administration believes that the Federal acknowledgment process set forth in 25 CFR Part
83, “Procedures for Establishing that an American Indian Group Exists as an Indian Tribe,”
allows for the uniform and rigorous review necessary to make an informed decision establishing



38

this important government-to-government relationship. Before the development of these
regulations, the Federal government and the Department of the Interior made determinations as
to which groups were Indian tribes when negotiating treaties and determining which groups
could reorganize under the Indian Reorganization Act (25 U.S.C. 461). Ultimately, treaty rights
litigation on the West coast, and land claims litigation on the East coast, highlighted the
importance of these tribal status decisions. Thus, the Department, in 1978, recognized the need to
end ad hoc decision making and adopt uniform regulations for Federal acknowledgment.

Under the Department’s regulations, petitioning groups must demonstrate that they meet each of
seven mandatory criteria. The petitioner must: -

(1) demonstrate that it has been identified as an American Indian entity on a substantially
continuous basis since 1900;

(2) show that a predominant portion of the petitioning group comprises a distinct
community and has existed as a community from historical times until the present;

(3) demonstrate that it has maintained political influence or authority over its members as
an autonomous entity from historical times until the present;

(4) provide a copy of the group’s present governing document including its membership
criteria;

(5) demonstrate that its membership consists of individuals who descend from an
historical Indian tribe or from historical Indian tribes that combined and functioned as a
single autonomous political entity and provide a current membership list;

(6) show that the membership of the petitioning group is composed principally of persons
who are not members of any acknowledged North American Indian tribe; and

(7) demonstrate that neither the petitioner nor its members are the subject of
congressional legislation that has expressly terminated or forbidden the Federal
relationship.

A criterion shall be considered met if the available evidence establishes a reasonable likelihood
of the validity of the facts relating to that criterion. A pefitioner must satisfy all seven of the
mandatory criteria in order for the Department to acknowledge the continued tribal existence of a
group as an Indian tribe. .

Over the past year, the Department has taken several actions to expedite and clarify the Federal
acknowledgment process. Some of these actions required changes to internal workload
processes to eliminate backlogs and delays and others will require amendments to the
regulations. Our goal is to improve the process so that all groups seeking acknowledgment can
be processed and completed within a set timeframe. We look forward to working with the
Congress to this end.
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Since September 2007, the Department has made several decisions on petitions.

o The Department’s final determination to acknowledge the Mashpee Wampanoag Tribe
had become final and effective for the Department.

e In October 2007, the Department made a final determination not to acknowledge the St.
Francis/Sokoki Band of Abenakis of Vermont. This determination became final and
effective for the Department on October 1, 2007. '

¢ On November 26, 2007, the Department issued two proposed findings for the Juaneno
Band of Mission Indians, Achachemen Nation (Petitioner #84A), and the Juaneno Band
of Mission Indians (Petitioner #84B) and published notice on December 3, 2007, starting
180-day comment periods for both of these California petitioners and interested parties.
The comment period was extended until December 2, 2008.

¢ On January 28, 2008, the final determinations not to acknowledge the Nipmuc Nation
(Hassanamisco Band) and the Webster/Dudley Band of Chaubunagungamaug Nipmuck
Indians of Massachusetts became final and effective for the Department.

o OnMarch 12, 2008, the Department issued a negative final determination on the
Steilacoom Tribe of Indians.

o The Department conducted two day-long formal technical assistance meetings on April
17 and 18, 2008, for the Juaneno Petitioners #84A and #84B.

o OnMay 23, 2008, the Department published Guidance and Direction in the Federal
Register regarding internal procedures for the Office of Federal Acknowledgment.

¢ On May 30, 2008, the Department published two negative proposed findings for the
Biloxi, Chitimacha Confederation of Muskogees, Inc. and the Pointe-au-Chien Indian
Tribe.

Status of Petitions for Tribes Affected by the four Bills:
S. 514

S. 514, the “Muscogee Nation of Florida Federal Recognition Act”, provides Federal recognition
as an Indian tribe to a Florida group known as the Muscogee Nation of Florida (Petitioner #32),
currently a petitioner in the Department’s Federal acknowledgment process. This group
submitted to the Department its letter of intent in 1978, and completed documenting its petition
in2002. Currently this group is fifth in line on the “Ready, Waiting for Active Consideration”
list, thus ready for the Department to review and evaluate its evidence under the seven
mandatory criteria.

The CHAIRMAN. Mr. Fleming, thank you very much for your testi-
mony. I have a few questions, and then I will turn to Senator Mur-
kowski.

We have this afternoon Defense Secretary Gates appearing be-
fore the Congress in a classified session, so we will truncate this
just a bit. He is here to talk about the war in Iraq and Afghani-
stan.

Mr. Fleming, Mr. Sinclair, in his testimony, talked about the
frustration they have had with the dates that have been offered.
The Director of OFA advised a Federal court in June of 2005 that
they expected to issue a final determination in February 2007.
Then OFA advised the Tribe in writing to expect the commence-
ment of active consideration of the final determination in August
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2007. That didn’t happen. Then they granted extensions and said
it will be August 2008, with a final determination by the end of
2008. That didn’t happen in August. Then on July 24th the Tribe
received another letter from OFA granting itself one more exten-
sion, now maybe 2009.

What is the reason for this? And can you put yourself in the posi-
tion of a petitioner and say what on earth is going on? Wouldn’t
that be enormous frustration on the part of a petitioner who has
been waiting a long, long, long time, only to find that your office
keeps saying, well, it will be now, then it will be later, then later
again? Tell me what is going on.

Mr. FLEMING. We have currently three full-time teams. A team
is composed of an anthropologist, genealogist, and historian. We
are pleased to announce that we have a fourth team that has been
selected and we are able to apply these resources to the various
groups that are on our plate. We have currently seven groups that
are under what is known as Active Consideration. Little Shell is
one that is right before us, where we are working to produce a final
determination, which is the final decision for the Department on a
case that has been before us.

I might state that the group itself had requested 10 extensions
in the process. When the proposed finding was issued—and it was
a positive proposed finding—the decision-maker at the time warned
the group that although this is a positive decision, you have 70-
year evidentiary gaps that need to be filled, and if you do not fill
those gaps, then a positive proposed finding could turn into a nega-
tive final determination.

The CHAIRMAN. But that wasn’t my question. I understand your
testimony on that. My question was why does your office tell the
court August 2007, August 2008, February 2007, January 2008?

Mr. FLEMING. We are asked to provide projections that we are
able to give the court or to the petitioners an idea of how we are
focusing on our production.

The CHAIRMAN. So if you told the court, in June of 2005, that you
figured you would issue a final determination in February 2007, a
year ?and a half ago, what caused that judgment to be so bad in
20057

Mr. FLEMING. There are administrative occurrences that take
place. We have litigation that we have to attend to that has dead-
lines, so we have to rearrange our resources at particular times.
We have the issue of making sure, though, that the petitioners are
notified of these particular extensions and why those extensions
are needed.

The CHAIRMAN. I understand you are notifying them, and that is
what causes me to ask why are you notifying them if, in 2005, you
said you would finish in 2007, a year and a half ago. You have not
come to us saying, look, we can’t meet deadlines we are promising
tribes, give us some resources. I don’t understand it. It looks to me
like you say, well, it is administrative. You know, my colleague and
I, Senator Murkowski, have watched these Federal agencies act
like they are wading through wet cement for years and years and
years.

Mr. FLEMING. Well, let me give you an example. When the pro-
posed finding came out for the Little Shell, through our Federal ac-
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knowledgment information resource database, we were able to scan
the response, and that created, then, an overall administrative
record of 20,116 documents, with a total page count of 67,000 pages
of documentation. That is quite a bit of material to review for a
final determination overall. We have been able to develop an image
system to allow for faster review, but you multiply that by this
group and other groups, and the limitation of our teams, we are
only able to do what we can.

The CHAIRMAN. You know, I don’t want you to make decisions
hastily; I want you to make good decisions. But I don’t have any
idea how we measure your performance. You take whatever time
you decide to take and miss deadlines and tell me, well, it is ad-
ministrative.

Let me ask further, if I might. I am just asking about the Mon-
tana one because they set out what specifically you had told the
Federal court and what you had represented in writing you would
do and you have not done. I am only saying that if I were a peti-
tioner, I would be enormously frustrated because it is not as if they
have waited for six months or six years; in some cases it is 20
years.

Ms. Tucker, in her testimony, made the point that the BIA will
address other petitions even though they were submitted years
after Muscogee and will not expend time on the Tribe because it
cannot produce certain documents.

If that is the case—and I don’t know if it is, but if that is what
Ms. Tucker says, and they cannot produce the documents because
the documents don’t exist. If that is the case, is there an alter-
native to coming to the Congress? Is the alternative to stay with
you and wait until five or ten or fifteen years until you have told
her you can’t produce the documents, so your Tribe cannot possibly
exercise the Federal recognition process at Interior? The only alter-
native would be to go to Congress. What is the alternative for Ms.
Tucker?

Mr. FLEMING. Well, the group was provided a technical assist-
ance review letter, and in that letter it revealed that the Depart-
ment had concerns over the Indian entity identifications, we had
concerns over their continuous, distinct community, their contin-
uous leadership. They had descent difficulties and, with regard to
their membership, they had to address individuals who could not
demonstrate Indian descent, and some of the members may have
an association with another federally recognized Indian tribe.

Now, in order to respond to our technical assistance review let-
ters, we advise that there are many types of documents that are
out there to assist in this process: birth certificates, marriage/di-
vorce/adoption/probate records, death certificates, and other pri-
mary documentation like Federal and State censuses. Even tax,
land, and church records are available to help verify this process.
And we stand ready to advise groups such as Muscogee Nation of
Florida on how to address these.

This group is fifth on the waiting list and we do have a projected
schedule of our current active cases and our cases that are waiting
for active consideration.

The CHAIRMAN. I have been one of the strongest supporters here
in Congress saying I believe tribes should go through the process



42

we have established for the tribes, but that only works for so long
if this process does not move along. And I am not suggesting mov-
ing it along in six months or sixteen months, but we have got peo-
ple waiting year after year after year, in some cases decades. Some-
how, you are going to wear out your welcome with the Congress
and we are going to have people in Congress pushing, with suffi-
cient strength, that the recognition process doesn’t work because
we have no method by which to evaluate your work; you make
promises and don’t keep them, and you say, well, we are busy, it
is just administrative.

So I have been a strong supporter, as you know, but the only way
that we can continue to support this process is if the process actu-
ally works. You need more people? Ask us for more people. Set
deadlines, keep the deadlines. But this is not fair, in my judgment.

I want to ask Dr. Rountree a question. You are here on behalf
of six Virginia tribes is that correct? But my understanding is there
are other Virginia tribes that are unrecognized, is that correct?

Ms. ROUNTREE. There are two other State recognized tribes, both
with reservations.

The CHAIRMAN. And both have reservations.

Ms. ROUNTREE. Yes, they both have reservations.

The CHAIRMAN. They are not seeking Federal recognition?

Ms. ROUNTREE. One is going to be seeking it eventually through
the BIA; the other seems to be on hold, from what I can learn.

The CHAIRMAN. And why is that the case? I mean, why——

Ms. ROUNTREE. Why are they on hold? I don’t know, they don’t
tell me.

The CHAIRMAN. Well, the reason I am asking the question is the
Governor and the Senator and the Congressman made the point
about what has happened in Virginia that appears in the rearview
mirror as almost criminal, probably is criminal by today’s cultural
standards, what was done to American Indians there. It seems to
me that the application would logically have been on behalf of all
tribes similarly situated for Federal recognition.

Ms. ROUNTREE. It seems that way to me, but they did not consult
me.

The CHAIRMAN. And who are they?

Ms. ROUNTREE. The two reservation groups. They did not tell me,
they didn’t ask should they be included. I don’t know what their
negotiations were with the six tribes.

The CHAIRMAN. Would you see if you can determine what that
is and submit it for the Committee? I will make further inquiries
as well, because if we are going to deal with the issue of Virginia,
I am just curious why, if there are more tribes who are similarly
situated, would not have been part of the petitioning.

Ms. ROUNTREE. I can only make an educated guess at this point
because, as I said, I have not talked to people. My educated guess
is that they are not particularly hopeful even of their own getting
through the BIA, and they are also leery of going through Con-
gress. They have been put through even worse things by Dr.
Plecker than the six non-reservation tribes, much worse.

The CHAIRMAN. Mr. Fleming, did you have observations about
that?
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Mr. FLEMING. You had inquired what the two tribes were, the
Pomonkey and the Mattaponi. The Department has 12 formal peti-
tioning groups from Virginia, and the bill only pertains to six of
those groups. Of the 12 petitioning groups, we have two Rappahan-
nock groups, two Chickahominy groups, and two Mattaponi groups.
We also have two Monacan groups; one is located in Virginia and
the other one is located in West Virginia. So it is an issue that we
would hope that if these groups continue through the acknowledg-
ment process, if there is any overlapping or if only partial groups
are presented, our ultimate hope is that whatever tribe is recog-
nized, be it through the Department or through Congress, that you
are recognizing a whole tribe and not a partial or part of a tribe.

The CHAIRMAN. Well, I am going to ask the staff, Senator Mur-
kowski’s staff and my staff, to inquire in Virginia to try to under-
stand what this means. My understanding was that there were up
to 12 in Virginia, and there are six that are brought together in
this legislation. I am not quite sure I understand why that is the
case. I do understand the powerful testimony given today by the
Governor and our two colleagues in Congress, but I want to try to
understand what the universe of actions might be by the Federal
recognition process or the Congress.

Dr. Rountree, did you have something else to add?

Ms. ROUNTREE. Only one other thing. I was answering for the
State recognized tribes who do not overlap with one another.

The CHAIRMAN. All right.

Senator Murkowski, I took more time than I perhaps should
have. Thank you for being patient.

Senator MURKOWSKI. No, thank you. Mr. Chairman, I also want
to include—Senator Martinez has a letter that he apparently would
like placed in the record for the Muscogee Tribe of Florida.

The CHAIRMAN. Without objection.

[The information referred to follows:]
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Statement on S. 514, Muscogee Nation of Florida Federal Recognition Act

Chairman Dorgan and Senator Murkowski:

Thank you for holding this important hearing today to consider $.514, the Muscogee Nation of
Florida Federal Recognition Act. .am a proud cosponsor of this legislation along with my
colleague Senator Bill Nelson, and I urge the Commiitiee to suppott its passage.

The Muscogee Nation of Florida, also known as the Florida Tribe of Eastern Creek Indians, is a
Tribe of Creek Indian people who are located in Bruce, Florida, which is in the Panhandle area
of the state. The Muscogees are decedents of the Tribes that made up the Historic Creek
Confederacy, and were signatories to the: 11 treatics with the United States between 1790 and
1833 that led to the Creeks forced removal from their traditional homelands.

The remaining Creek Indian people that did not leave Florida during the Trail of Tears were
subjected to harsh treatment and racial segregation. In 1852, the General Assembly of Florida
enacted legislation that made it illegal for any Native American to remain in Florida, and those
that did remain would be punished under penalty of death for leaving their reservation. The
Muscogee were subjected to the injustice of Jim Crow laws in Florida, and for nearly 100 years
they were forced to hide their culture, government structure, and traditional way of life.

As a result, the Muscogee Nation has had great difficulty in meeting BIA’s changing tribal
recognition requirements even though Jim Crow laws made it practically impossible for them to
prove their existence. Because of the incredible gridlock of the BIA’s recognition process, the
Muscogees have been in a bureaucratic quagmire for over 30 years with no end in sight as to
when action will be taken on their petition.

The State of Florida has recognized the Tribe’s official status, and in 1981 the Muscogee Tribal
Charter was approved by the state 1o allow 1o the fribe to begin applying for federal grants by the
tribal goevernment.

The members of the Muscogee Nation have significant healthcare, education, and senior service
needs which have been compounded by inaction at BIA. I urge the Committee to approve S.514,
and 1 look forward to working with you to secure final passage.

Sincerely,

Mel Martinez
United States Senate

Senator MURKOWSKI. If you could just, very quickly, with the Lit-
tle Shell Tribe, Chairman Sinclair, you have been in this process
now for 30 years, is that correct?

Mr. SINCLAIR. Yes.

Senator MURKOWSKI. And, Chairman Tucker, Muscogee has been
in process for about 30 years, is that correct?

Ms. TUCKER. Yes. Our first petition was written by an assistant
professor at Pensacola Junior College and was filed in late 1977
and was returned in 1978 with a number. We had a roll and a peti-
tion, and the new regulations were returned to us.

hSenator MURKOWSKI. Chairman Yob, how long for the Ottawa,
then?

Mr. YOB. In our current efforts, we put our letter of intent in in
1994.

Senator MURKOWSKI. And, Dr. Rountree, with the Virginia tribes,
how long has this been underway with the BIA?
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Ms. ROUNTREE. With the BIA? Most of them sent in petitions
to—sorry, letters of intent to petition in 1978. There have been
some other groups that I don’t work with who have appeared since
then and sent in letters later.

Senator MURKOWSKI. Well, the reason I ask is because Mr. Flem-
ing has indicated that the preference, of course, is to go through
the process; and I would agree with Chairman Dorgan, that is the
process that we have put in place. There is good reason for it and
it is important to follow that, and only do you seek the legislative
solution if there is an overriding reason—and those are your words,
Mr. Fleming—to bypass the administrative process.

But you have indicated that we don’t want to go to the legislative
process because it avoids scrutiny, and I guess my question to you
is when you have 30 years here with the Little Shell and 30 years
with the Muscogee and 30 years with—excuse me, not quite 30
years, 17 and close to 30, how is this avoiding scrutiny?

Mr. FLEMING. Senator Murkowski, a good part of the time is
work that is done on both sides. You have a petitioning group that
is trying to research evidence to apply under the seven mandatory
criteria, so, as a group submits a letter of intent, that is not the
fully documented petition at the very beginning, and in some cases
these groups have taken over 20 years to do the research.

One of our cases of a group in New England petitioned and put
a letter of intent in 1978 but did not submit documented petition
material until 1998. Yet, we get blamed for that 20-year research
project that is done by volunteers, it is done by limited resources
by the groups. The groups may go through some leadership prob-
lems and such. This is why, in our directive, we wanted to address
how the Department can deal with groups that do go through splin-
tering problems. The moment you have a dispute between two lead-
ers, sometimes their records are moved and taken away, and then
we get a barrage of Freedom of Information Act requests.

Senator MURKOWSKI. And I can clearly appreciate that you can
have a build-up of time and it is not necessarily on the agency’s
ends, that there are other issues at play then. So it is not as if we
want to say, okay, nothing should extend beyond 10 years or set
an arbitrary number, but when you made the comment that some-
how or other seeking a legislative solution could be viewed as an
attempt to avoid scrutiny, I would suggest that, at least with these
groups that we have before us today, the scrutiny has clearly been
there, based on what I have seen.

I want to try to understand what, in your opinion, would qualify,
then, as an overriding reason to bypass this administrative process.
And let’s just use two examples, whether it is Muscogee or whether
it is the Little Shell, where you have 30 years between the time
the letter of intent has been filed and where you are in the process
now. So you clearly have I think what most people would consider
to be adequate time to review and to exchange and to get to the
documentation.

The other situation that, in my mind, might be a compelling rea-
son is the story that we have heard today about the Virginia tribes,
and the fact that you may be requesting documentation or informa-
tion that does not exist.
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And I think, Chairman Tucker, you have mentioned this as an
issue as well.

So if these two situations don’t qualify as an overriding reason
to bypass, what would? What has, in your opinion, constituted an
overriding reason?

Mr. FLEMING. I would look to the recent directive. In the direc-
tive is a provision that allows for an Indian tribe that has had long
historic State reservation status. In the directive, if the group is
able to demonstrate that, then they can go to the head of the wait-
ing list, because, with that long-standing reservation status, there
is considerable State documentation because of that State relation-
ship. I would say, in those cases, there you have an overriding fac-
tor.

The groups that are before us right now have had, and some still
do, a lot of questions with regard to their Indian ancestry, to some
that have questions regarding the continuous, distinct community;
some have questions over political influence and leadership. Some
may even be associated, as I mentioned earlier, with another feder-
ally recognized Indian tribe.

You want all of that to be clear and all of that cleared and under-
stood before they are either recognized under our process, and I
would think you would want it clear before you recognize them
through a Federal statute.

Senator MURKOWSKI. I understand what you have said. I don’t
know that any who are represented here today would suggest that
that is making this process any more defined for them and their
quest.

One last quick question. Then, if I have additional, I will go
ahead and submit them to the record.

I think it was you, Chairman Tucker, that mentioned that one
of the reasons that you are seeking the Federal recognition through
Congress is the financial hardship issue, and the matter of limited
funding.

Ms. TUCKER. Yes.

Senator MURKOWSKI. We have all had to deal with lawyers at
one point in time and pay lawyer’s fees, and they are not cheap.
Do you have any idea of what you have had to pay as you have
sought this recognition over the course of these decades? What are
we talking about in terms of dollars?

Ms. TUCKER. Millions.

Senator MURKOWSKI. Millions?

Ms. TUCKER. Yes. Easily.

Senator MURKOWSKI. Chairman Sinclair? Similar situation?

Mr. SINCLAIR. I think the lawyers alone, in our case, I think our
last estimate was they put $1 million, but most of it has been pro
bono because we don’t have any money. But their patience, I think,
is growing thin. You know, we are kind of at the end.

Senator MURKOWSKI. It speaks to a process that, again, as Chair-
man Dorgan has noted, we want to make sure that when you uti-
lize the process that we have set up through the agency to provide
for this recognition, that it not be a—I think Senator Tester used
the word—generational quest and a quest that can literally put you
in a bankrupt situation or a financial stress that you look at and
you say we simply can’t even avail ourselves of this option because



47

we don’t have the time and we don’t have the money. We have to
have better systems in place. I would like to think that, with these
guidelines that are out there, that is helping somewhat, but it
sounds like there is more that remains to be done.

Mr. Fleming?

Mr. FLEMING. Well, I wanted to point out that, in particular for
the Virginia groups, for example, under the directive, there is a
provision that allows for a group to only be burdened with docu-
menting from 1789, which was when the United States was created
through its governing document. So rather than 1607 to the
present, they only need to document from 1789 to the present. By
having that provision in there, they are relieved of 182-year evi-
dentiary burden, and that is very helpful in their case. We have re-
quested documentation from Dr. Rountree, and I believe even Sen-
ator McCain had asked for Dr. Rountree to provide the office with
whatever documentation. We have not received anything yet, but
we look forward to receiving documentation from all of these
groups and hope that the documentation meets the seven manda-
tory criteria.

Senator MURKOWSKI. Well, I am sure that that is appreciated,
but I will tell you, when the new passport requirements were being
discussed and Alaska Natives in my State knew that they were
going to be required to have a passport to go over into Canada, I
can tell you that there was great concern by many elders in our
villages because they simply have no documentation, and these are
people that are living here today. So to say that, well, we have kind
of forgiven them for the first 150 years and they just need to find
it from 17-whatever—I forget the date that you gave me.

Mr. FLEMING. 1789.

Senator MURKOWSKI. 1789, thank you. We recognize that it is
easier said than done.

Mr. FLEMING. Right. When I was registrar for the Cherokee Na-
tion, we worked with many families that were born outside of a
hospital, and many of them did not have the standard birth certifi-
cates. So the staff had to work with the families to establish what
are known as delayed birth certificates, which is—as we know, the
birth certificate is one of the key cornerstones of all of what is re-
quired by many agencies. So it is helpful when you have a trained
staff that can work with individuals and with groups to help them
meet the requirements.

And we are very excited by the fact that we now are on the inter-
net. As you know, our agency has been off of the internet for over
six and a half years. Our office was one of the first to get their ma-
terial up, and it was actually put online today so that groups, inter-
ested parties, the general public can take a look at our decisions,
our regulations, and many of the items that are necessary. Before
we were cut off the internet, we only had 20 documents that were
on our website. We have over 500 now, just at the flick of a switch
today. So we are trying to be transparent and helpful.

Senator MURKOWSKI. Thank you.

Thank you, Mr. Chairman.

The CHAIRMAN. Well, again, let me thank all of you who have
traveled to Washington to provide testimony today. As I indicated,
the Committee is holding this hearing because we want to gather
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additional information for the purpose of making some decisions as
we go forward when the new Congress begins.

This Committee is adjourned.

[Whereupon, at 3:50 p.m., the Committee was adjourned.]



APPENDIX

PREPARED STATEMENT OF HON. JOHN WARNER, U.S. SENATOR FROM VIRGINIA

Good Afternoon Mr. Chairman and colleagues on the Senate Indian Affairs Com-
mittee. I thank you for holding this hearing today regarding recognition of six Vir-
ginia Indian tribes. For years now I have worked closely on this matter with these
tribes and with my colleagues in the Virginia Congressional delegation.

My message today is a simple one: While I strongly support federal recognition
for these Virginia tribes, I do have a serious concern that H.R. 1294, the bill before
the Committee, could produce the unintended consequence of allowing Virginia In-
dian Tribes greater rights to conduct gambling activities beyond the limitations cur-
rently established under Virginia’s laws.

I shared these same concerns about gaming with the Committee at its June 2006
hearing on a similar bill. At that time, I noted that I strongly believe that Virginia’s
Indian tribes deserve federal recognition. But, I also noted then that I share the
concern of some people that federal recognition could—without appropriate court-
tested safeguards—unintentionally result in gaming in Virginia that is contrary to
the letter and spirit of Virginia’s laws. At that hearing, I committed to working with
the Virginia tribes and others to ensure that a federal recognition bill would not re-
sult in such an unintended consequence.

Despite my best efforts, the best efforts of the tribes, and the best efforts of others
in the Virginia Congressional delegation, a consensus has not been reached on this
matter. I remain concerned that the House passed bill could produce the unintended
consequence of allowing Virginia Indian tribes greater rights to conduct gambling
activities beyond the limitations currently established under Virginia’s laws.

Last year, I specifically asked the Congressional Research Service to review the
House passed language on gambling. I respectfully submit for the record the CRS
memorandum reviewing this legislation. In the memorandum, CRS states that the
gaming language in H.R. 1294 has never been tested in court and that it is not pos-
sible “to predict or assert with any degree of certainty that H.R. 1294 provides ‘iron
clad’ protection against gaming.”

It is important to recognize that Congress has previously passed legislation that
has been upheld in court with respect to federal tribal recognition and gaming limi-
tations. It is my hope that the Committee would work with the Virginia tribes and
the Virginia Congressional delegation to examine these statutes and court cases and
determine if such language could serve as a model to help move this very important
recognition bill forward in an amended fashion.

Mr. Chairman, I hold the view that a consensus can be reached to move this legis-
lation forward. The Virginia tribes deserve recognition, and I believe federal recogni-
tion can be achieved while respecting Virginia’s laws on gaming. Congress has
passed similar laws for others tribes in other states, and courts have upheld those
laws. Those efforts should serve as our path forward.

The case for federal recognition of these Virginia tribes is clear. To date, the Fed-
eral Government has acknowledged more than 500 Native American tribes, yet the
Federal Government has not done so for six of the tribes that first greeted Captain
John Smith upon the shores of Jamestown more than 400 years ago. While I recog-
nize that there is an administrative process that is also available to obtain recogni-
tion, the case is well established that, because Virginia, many decades ago, de-
stroyed vital documents, that this process is not appropriate for these tribes.

In sum, Mr. Chairman, it is my hope that a federal recognition bill can pass the
Congress and be signed into law with court-tested safeguards in place to protect our
state laws on gaming.

Given the fact that legislative activity in the 110th Congress could come to a close
in the coming days, I recognize that a consensus on this matter may not be achieved
this year. If that is indeed the case, it is my hope that you and others on this Com-
mittee will help move federal recognition legislation with court-tested gaming safe-
guards in the next Congress.

(49)
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Service
Memorandum August 23, 2007
TO: Hon. John W. Warner
Attention: John Frierson
FROM: M. Maureen Murphy
Legislative Attorney

American Law Division

SUBJECT: The Anti-Gaming Provisions of H.R. 1294, the Thomasina E. Jordan Indian
Tribes of Virginia Federal Recognition Act

This responds to your request for a memorandum discussing whether H.R. 1294, the
Thomasina E. Jordan Indian Tribes of Virginia Federal Recognition Act, as passed by the
House on May 8, 2007, “gives the state of Virginia ‘iron clad’ protection against gambling
interests gaining any further gaming rights than any other Virginian.”

To respond to your request, we will: (1) set forth the anti-gaming and jurisdictional
provisions of H.R. 1294 and any relevant legislative history; (2) provide a brief background
on the legal basis of Indian gaming; (3) briefly describe some of the factors that have been
included in legislation upheld as curtailing tribal gaming or subjecting tribal gaming to state
law; and (4) analyze the H.R. 1294 gaming and jurisdictional provisions in light of factors
relied upon in judicial opinions upholding legislation denying gaming rights to other tribes.

It will not be possible, however, to predict or assert with any degree of certainty that
H.R. 1294 provides “iron clad” protection against Indian gaming. Courts approach Indian
law decisions against a backdrop of statutory and decisional law interpreting federal Indian
policy as it has evolved historically and sometimes use canons of statutory construction
favoring Indian and tribal rights. Unless lawmakers are cognizant of these decisions and
policies and provide ample legislative history and precise and comprehensive statutory
explication of their goals, they risk the possibility that their intent will not be actualized.
This is particularly true in matters involving gaming and jurisdiction, both of which figure
in H.R. 1294.

H.R. 1294. H.R. 1294 provides federal recognition for six Virginia Indian tribes: the
Chickahominy Indian Tribe, the Chickahominy Indian Tribe-Eastern Division; the Upper
Mattaponi Tribe; the Rappahannock Tribe, Inc.; the Monacan Indian Nation; and the
Nansemond Indian Tribe (hereinafter, the Tribes or the Virginia Tribes). In extending federal
recognition, the bill includes provisions applicable to each tribe which generally incorporate
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and make applicable to the Virginia Tribes the general laws of the United States which are
applicable to Indians and Indian tribes. The provisions read:

All laws (including regulations of the United States of general applicability to Indians or
Nations, Indian tribes, or bands of Indians (including the Act of June 18, 1934 (25 U.S.C.
461 et seq)) that are not inconsistent with this title are applicable to the Tribe[s] and tribal
members.’

As passed by the House, the legislation contains language with respect to each of the
these tribes that is intended® to preclude gaming. It reads:

The Tribe shall not conduct gaming activities as a matter of claimed inherent authority
or under the authority of any Federal law, including the Indian Gaming Regulatory Act
(25 U.S.C. 2701 et seq.) or under any regulations thereunder promulgated by the
Secretary or the National Indian Gaming Commission.>

There is also language applicable to each of the Tribes, which are captioned
“Jurisdiction of the State of Virginia.” It reads:

(2) In General- The State of Virginia shall exercise jurisdiction over—
(1) all criminal offenses that are committed on; and
(2) all civil actions that arise on lands located within the State of Virginia that
are owned by, or held in trust by the United States for, the Tribe.
(b) Acceptance of State Jurisdiction by Secretary- The Secretary of the
Interior is authorized to accept on behalf of the United States, after consulting
with the Attorney General of the United States, all or any portion of the
jurisdiction of the State of Virginia described in subsection (a) upon
verification by the Secretary of a certification by a tribe that it possesses the
capacity to reassume such jurisdiction.*

These provisions were added to the legislation during the April 27, 2007, mark up session
held by the House Committee on Natural Resources, and are not addressed in the Report
accompanying the legislation.” Indicative of the congressional intent that these provisions
preclude gaming under IGRA by the Virginia Tribes are statements made by various
members during the House debate. Representative Rahall, Chairman of the House
Committee on Natural Resources, assured the House that the anti-gaming provisions
provided a broad prohibition on tribal gaming and had the full backing of the Virginia Tribes.
He said:

"H.R. 1294, 110™ Cong., 1** Sess., as passed by the House, May 8, 2007, Sections 103(a), 203(a),
303(a), 403(a), 503(a), and 603(a). All references to H.R. 1294 hereinafter are to this version.

2 H.R. Rept. 110-124, 110™ Cong., 1* Sess. 22 (2007), states: “The six Virginia tribes agreed to a
prohibition on gaming and have repeatedly stated that they have no intention of pursuing gaming at
this time. Accordingly, the tribes are prohibited from conducting any gaming pursuant to any
inherent authority they may possess pursuant to the Indian Gaming Regulatory Act, or any other
federal law.” [sic].

* HL.R. 1294, sections 106(b), 206(b), 306(b), 406(b), 506(b), and 606(b).
¢ H.R.1294, sections 108, 208, 308, 408, 508, and 608.
S H.R. Rep. 110-124, 110" Cong. 1* Sess. (2007).
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To address claims that the tribes are only interested in Federal recognition so that
they may conduct gaming, the six tribes supported an outright gaming prohibition which
was included in this bill. This gaming prohibition precludes the Virginia tribes from
engaging in, licensing or regulating gambling pursuant to the Indian Gaming Regulatory
Act on their lands.®

Various supporters of the bill indicated that endorsement was premised on having been
assured that the bill contained an absolute prohibition of casino gambling, whether or not
they believed that stronger language was possible.” Representative Moran, the sponsor of
the legislation, and Representative Shays engaged in a colloquy that indicates that both
believed that the provisions were intended to prohibit gaming by the Tribes. They differed
in their views of whether the gaming prohibition would be efficacious. Representative Moran

¢ 153 Cong. Rec. H4604 (May 8, 2007 daily ed.) (statement of Rep. Rahall).

? Representative Goodlatte stated:

...In recent days I have begun to hear murmurs that the language is not as strong as we
have been led to believe, and the tribes are considering challenging the gaming limitation.
I have always believed the tribes when they have said they do not wish to pursue
gambling, so I hope that there is no truth to a challenge.

I believe it is the desire of this Congress that if challenged in court, this language
would be upheld, just as similar language was upheld in Del Sur Pueblo v. State of Texas,
69 Fed. App. 659. However I urge the Senate to look closely at this bill to see if the
language can be tightened and strengthened to further ensure that casino-style gambling
doe [sic.] not come to the Commonwealth. 153 Cong. Rec. H4606 (May 8, 2007, daily
ed.) (statement of Rep. Goodlatte).

Representative Wolf spoke of similar “rumors that attorneys are being consulted about ways to
overturn the limitation on tribal gaming” and provided a state of the rationale behind the limitation
as follows:

Under the bill, no Virginia Indian tribe or tribal member...would have any greater rights
to gamble or conduct gambling operations under the laws of the Commonwealth of
Virginia than any other citizen of Virginia. Further, it is the expectation of Congress that
the language restricting gambling operations by Indian tribes will be upheld if it is ever
challenged in court, just as similar language was upheld in Ysleta Del Sur Pueblo v. the
State of Texas, 69 Fed. App. 659.
sesiekkk

If casino gambling were to come to Virginia, it would open the door to the myriad
of financial and social ills associated with gambling. Virginia’s tourism sector, its
economy and its communities are some of the strongest in the country. Places such as the
Shennandoah Valley, Williamsburg and Jamestown are national treasures which draw
visitors from all over the world. Small businesses thrive in Virginia. The
Commonwealth’s reputation would be tarnished if it allowed casino-style gambling
within its borders.

ok kK

This legislation, I believe, does shut the door on the opportunity for these tribes to
acquire land and eventually establish tribal casinos. As I said, I know that the current
tribal leadership has indicated that they do not want to pursue gambling—and I believe
they are sincere. But what the leaders today say doesn’t lock in the leaders of tomorrow.
I have already started to worry that future leadership of the tribes will pursue establishing
tribal casinos. I hope I am wrong. 153 Cong. Rec. H4607 (May 8, 2007 daily ed.)
(statement of Mr. Wolf).
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indicated that the prohibition was a necessary compromise and espoused it as effective
because it was similar to other gaming prohibitions imposed on other Tribes, including the
Narragansett Indian Tribe.®> Representative Shays, on the other hand, was concerned that
future legislation or court decisions could open the way for gaming by the Virginia tribes.’

Background on Indian Gaming. Jurisdiction over criminal and civil matters arising
on Indian reservations is a complex matter. Under federal law, any gambling that is
conducted on Indian reservations, “whether or not it is sanctioned by an Indian tribe,” must
conform to state laws and regulations; otherwise, it is generally subject to federal
prosecution’® unless it is conducted under the terms of the Indian Gaming Regulatory Act
(IGRA).M

IGRA provides a basis for gaming activities on "Indian lands""? that need not conform
to state law. The three classes of gaming authorized by IGRA progress from tribally
regulated class I social gaming, through class II bingo and non-banking card games--
regulated by tribes and the Indian Gaming Regulatory Commission, to class III casino
gaming, which requires a tribal state-compact.”® The federal courts have long recognized
that Indian tribes, as a matter of retained inherent tribal sovereignty, have certain territorial

& 153 Cong. Rec. H4563-4565 (May 8, 2007 daily ed.) (statement of Rep. Moran).
® 1d. at 4564 (statement of Rep. Shays).
' Under 18 U.S.C. § 1166,

(a) Subject to subsection (c), for purposes of Federal law, all State laws pertaining
to the licensing, regulation, or prohibition of gambling, including but not limited to
criminal sanctions applicable thereto, shall apply in Indian country in the same manner
and to the same extent as such laws apply elsewhere in the State.

(b) Whoever in Indian country is guilty of any act or omission involving gambling,
whether or not conducted or sanctioned by an Indian tribe, which, although not made
punishable by any enactment of Congress, would be punishable if committed or omitted
within the jurisdiction of the State in which the act or omission occurred, under the laws
governing the licensing, regulation, or prohibition of gambling in force at the time of such
act or omission, shall be guilty of a like offense and subject to a like punishment.

(c) For the purpose of this section, the term "gambling" does not include -

(1) class I gaming or class II gaming regulated by the Indian Gaming
Regulatory Act, or

(2) class Il gaming conducted under a Tribal-State compact proved by the
Secretary of the Interior under section 11(d)(8) of the Indian Gaming Regulatory Act that
is in effect.

(d) The United States shall have exclusive jurisdiction over criminal prosecutions
of violations of State gambling laws that are made applicable under this section to Indian
country, unless an Indian tribe pursuant to a Tribal-State compact approved by the
Secretary of the Interior under section 11(d)(8) of the Indian Gaming Regulatory Act, or
under any other provision of Federal law, has consented to the transfer to the State of
criminal jurisdiction with respect to gambling on the lands of the Indian tribe.

1 25U.S.C. §§ 2701, et seq.

12 “Indian lands” is defined to include lands within Indian reservations and lands held in trust by the
United States for an Indian tribe or individual. 25 U.S.C. § 2703(4).

1325 U.S.C. §§ 2703(6), (7), and (8).
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jurisdiction with respect to civil and criminal law within their reservation borders.* IGRA
was enacted as part of a long tradition of federal legislation and judicial decisions that have
established an intricate jurisdictional allocation among Indian tribes, states, and the federal
government with respect to governmental power over reservation activities.

Under the Indian Commerce Clause of the U.S. Constitution,'* the federal government
has exclusive authority over Indians on Indian reservations and Indian trust land.”® State
authority over Indians on their reservations, thus, depends upon federal delegation. In the
criminal law area, crimes committed by or against Indians in Indian country are subject to
federal prosecution and, with the exception of major crimes for which there are federal
statutory definitions or other offenses which tribes have punished exercising their concurrent
jurisdiction, state criminal laws are used as the basis of federal prosecution.!” During the
late 1970’s, tribes began to authorize or conduct various types of gaming activity not
permissible in other parts of their states. Eventually, the Supreme Court broadly upheld tribal
authority to do so in California v. Cabazon Band of Mission Indians.'® The case is premised
on the allocation of criminal and civil jurisdiction in “Indian country”"® under a federal
statute, usually referred to as Public Law 280.2° That statute was enacted in 1953. It
delegates criminal jurisdiction over most crimes committed in Indian country and a degree
of civil jurisdiction over matters arising in Indian country to certain states, including
California.®® The criminal component of Public Law 280 reads:

Each of the States or Territories listed in the following table shall have jurisdiction over
offenses committed by or against Indians in the areas of Indian country listed opposite
the name of the State or Territory to the same extent that such State or Territory has
jurisdiction over offenses committed elsewhere within the State or Territory, and the

'* See Cherokee Nation v. Georgia, 30 U.S. 1 (1831); Montana v. United States, 450 U.S. 544
(1981); Lara v. United States, 541 U.S. 193 (2004).

5 U.S. Const., art. 1, § 8, cl. 3.

'8 Worcester v. Georgia, 31 U.S. 515 (1832).
17 18 U.S.C. §§ 1151 - 1153.

¥ 480 U.S. 202 (1987).

1? “Indian country,” the geographical component of federal criminal jurisdiction over Indian lands,

is defined in 18 U.S.C. § 1151 to mean “(a) all land within the limits of any Indian reservation..., (b)
all dependent Indian communities..., and (c) all Indian allotments....”

20 Act of August 15, 1953, ch. 505, 67 Stat. 588, 18 U.S.C. § 1162, 25 U.S.C. §§ 1321-126, 18
U.S.C. §§ 1360, 1360 note.

21 At first five states, California, Minnesota (except Red Lake Reservatxon), Nebraska, Oregon
(except Warm Springs Reservation), and Wisconsin (except Menominee Reservation), were
designated for delegation of this jurisdiction. Later Alaska was added. Pub. L. 85-615, 72 Stat. 545.
In 1954, the Menominee Tribe was added. Act of August 24, 1954, ch. 910, 68 Stat. 795. Another
provision allowed any state to assume jurisdiction. This was repealed by Pub. L. 90-284, 82 Stat. 79
(1968), but not before 10 states assumed some jurisdiction under it. It has since been amended and
now requires consent of a tribe in a special election before a state may assume jurisdiction over
criminal offenses; it also permits retrocession of state jurisdiction. 25 U.S.C. §§ 1326; 1321(a); and
1322(a). Since then, only one state, Utah, has accepted jurisdiction, Utah Code §§ 9-9-201-9-9-213,
but no tribes in Utah have consented to state jurisdiction.
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criminal laws of such State or Territory shall have the same force and effect within such
Indian country as they have elsewhere within the State or Territory....*

The civil provision reads:

(a) Each of the States listed in the following table shall have jurisdiction over civil
causes of action between Indians or to which Indians are parties which arise in the areas
of Indian country listed opposite the name of the State to the same extent that such State
has jurisdiction over other civil causes of action, and those civil laws of such State that
are of general application to private persons or private property shall have the same force

and effect within such Indian country as they have elsewhere within the State...
sk kKK

(c) Any tribal ordinance or custom heretofore or hereafter adopted by an Indian tribe,
band, or community in the exercise of any authority which it may possess shall, if not
inconsistent with any applicable civil law of the State, be given full force and effect in
the determination of civil causes of action pursuant to this section.”

In 1973, in Bryan v. Itasca County,” in an opinion on which the Cabazon Court relied,
the Supreme Court held that the civil component of Public Law 280 did not authorize state
taxation of Indian land in Indian country. Moreover, the Court read the legislative intent of
Congress in enacting Public Law 280 as not conveying general regulatory jurisdiction over
Indian country to the states.”® The Court in Cabazon noted that while Public Law 280
conferred on California general criminal jurisdiction to prescribe and punish crimes
committed by and against Indians on California reservations, its grant of civil jurisdiction
was limited, as had been held in Bryan. According to the Cabazon Court’s reading of
Bryan, Public Law 280’s grant of civil jurisdiction to states did not extend to general civil
regulatory jurisdiction and, thus, did not give California—or any of the other Public Law 280
states—the authority to prescribe civil laws and regulations for Indian reservations. The
Court, therefore, inquired as to the nature of California’s bingo law in terms of whether it
was a criminal-prohibitory law or a civil-regulatory law. It accepted the holding of the
appellate court that the California gambling law was civil-regulatory, primarily because
California did not prohibit all forms of gaming, but allowed and regulated some bingo
operations and some card games, and operated a state lottery. The fact that unregulated
bingo was subject to criminal misdemeanor treatment under California law did not alter the
Court’s analysis.

Finding that Public Law 280 had not delegated authority to California to regulate bingo
on Indian reservations, the Court looked to whether or not there was implied federal
preemption and found that there was. It found federal preemption by engaging in a balancing
test of federal and tribal interests versus California’s interest, all of which was considered
against a backdrop of tribal sovereignty. It found that the federal policy and interest in tribal
self-determination and economic development outweighed the interest advanced by
California—preventing organized crime from taking hold.

2 18 U.S.C. § 1162(a).
3 98 U.S.C. §§ 1360(2) and (c).
% 426U.S. 39 (1973).

25

Id., at 387. According to the Court, “certainly the legislative history...makes it difficult to
construe fthe] jurisdiction...acquired...as extending general state civil regulatory authority, including
taxing power, to govern Indian reservations.”
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Federal Legislation Subjecting Tribal Gaming to State Law. Several federal laws
settling Indian land claims or providing recognition to a particular Indian tribe contain
clauses designed to subject tribal land to state jurisdiction or to preclude tribal gaming under
IGRA. None contains language identical to that included in H.R. 1294. It might be useful
to examine the language of some of these statutes and any judicial decisions interpreting
them, particularly with respect to gaming.

The Maine Indian Claims Settlement Act of 1980 (MICSA).*® Under MICSA, Maine
laws are made applicable to Maine Indian tribes. The language reads, in pertinent part, as
follows:

Except as provided in section 1727(e)*” and 1724(d)(4)*® of this title, all Indians, Indian
nations, or tribes or bands of Indians in the State of Maine, other than the Passamaquoddy
Tribe, the Penobscot Nation, and their members, and any lands or natural resources
owned by such Indian, Indian nation, tribe or band of Indians and any lands or natural
resources held in trust by the United States, or by any other person or entity, for such
Indian, Indian nation, tribe, or band of Indians shall be subject to the civil and criminal
jurisdiction of the State, the laws of the State, and the civil and criminal jurisdiction of
the courts of the State, to the same extent as any other person or land therein.

(B)(1) The Passamaquoddy Tribe, the Penobscot Nétion, and their members, and the land
and natural resources owned by, or held in trust for the benefit of the tribe, nation, or
their members shall be subject to the jurisdiction of the State of Maine to the extent and
in the manner provided in the Maine Implementing Act and that Act is hereby approved,
ratified, and confirmed.” -

Another provision of MICSA makes inapplicable any subsequently enacted federal Indian
law “which would affect or preempt the application of the laws of the State of Maine™ as
provided in the MICSA. IGRA was enacted after MICSA and has been held not to apply to

26 250U.S.C. §§ 1721 et seq.
" Under 25 U.S.C. § 1727(e), the Indian Child Welfare Act is made applicable to Maine tribes.

8 Under 25 U.S.C.§ 1724(d)(4), the Secretary of the Interior is authorized to enter into negotiations
with the State of Maine and the Houlton Band of Maliseet Indians respecting an agreement regarding
trust acquisition of land or natural resources.

» 25U.8.C. §§ 1725(2) and (b)(1). Under the Maine Implementing Act, there is a general provision
containing language similar that of the federal statute subjecting all Maine Indians and Indian nations
to the laws of the state. Me. Rev. Stat. Ann. tit. 30 § 6204. “Laws of the state” is defined to mean
“the Constitution and all statutes, rules or regulations and the common law of the State and its
political subdivisions, and subsequent amendments thereto or judicial interpretations thereof.” Me.
Rev. Stat. Ann. tit. 30 § 6203(4). With respect to the Passamaquoddy Tribe and the Penobscot
Indians, separate provisions define jurisdiction of their courts and their law enforcement authority.
Me. Rev. Stat. Ann. tit. 30 §§ 6209-(A) and (B) and 6210.

3 25U.S.C. § 1735(b). It reads:

The provisions of any Federal law enacted after October 10, 1980, for the benefit
of Indian nations, or tribes or bands of Indians which would affect or preempt the
application of the laws of the State of Maine, including application of the laws of the
State to lands owned by or held in trust for Indians, or Indian nations, tribes or bands of
Indians, as provided in this subchapter and the Maine Implementing Act, shall not apply
within the State of Maine, unless such provision of such subsequently enacted Federal
law is specifically made applicable within the State of Maine.
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the Passamaquoddy Tribe, thereby precluding IGRA gaming.*! Its effect upon another Maine
tribe, the Aroostook Band of Micmacs, which was accorded federal recognition after IGRA.
was enacted, is not as clear. Under the terms of the Aroostook Band of Micmacs Settlement
Act0f1991,% federal law is applicable to the Aroostook Band of Micmacs to the same extent
as it is applicable to other Maine tribes recognized in the MICSA.** There appears to have
been no judicial decision precisely on point interpreting this provision. There is, however,
a decision finding that the provision of the MICSA applying state law to “all Indians, Indian
nations, or tribes or bands of Indians in the State of Maine, other than the Passamaquoddy
Tribe, the Penobscot Nation, and their members’™* subjects the Aroostook Band of Micmacs
to state law. In Aroostook Band of Micmacs v. Ryan,*® the U.S. Court of Appeals for the
First Circuit held that the MICSA provision abrogated any common law tribal sovereign
immunity which the Aroostook Band of Micmacs might claim and subjected the tribe to the
authority of a Maine anti-discrimination law and to enforcement proceedings based on
discrimination complaints filed by tribal employees. Inreaching the decision, the courtchose
to respond to claims that the MICSA provision was similar to the provision of Public Law
280 atissue in Bryan v. Itasca County. It contrasted the legislative history and language used
in MICSA with that of Public Law 280 and noted that “the Court in Bryan stressed that
Public Law 280 lacked “any conferral of state jurisdiction over the tribes themselves,’ [while
the MICSA] expressly does apply to Indian tribes in addition to their members.”*¢

The Catawba Indian Claims Settlement Act (CICSA).*” CICSA provides that IGRA does
not apply to the Catawba Indian Tribe. The provision reads:

(a) The Indian Gaming Regulatory Act...shall not apply to the Tribe.

(b) The Tribe shall have the rights and responsibilities set-forth in the Settlement
Agreement and the State Act with respect to the conduct of games of chance. Except as
specifically set forth in the Settlement Agreement and the State Act, all laws, ordinances,
and regulations of the State, and its political subdivisions, shall govern the regulation of
gambling devices and the conduct of gambling or wagering by the Tribe on and off the
Reservation. *

The settlement agreement between the State of South Carolina and the Catawba Tribe, which
was ratified by the federal legislation, permits the Catawba Tribe to conduct bingo. The
CICSA contains a provision, which is similar to the savings clause in MICSA. It makes

> Passamaquoddy Tribe v. State of Maine, 75 F. 3d 784 (1** Cir. 1996). In this case, the court
interpreted the savings clause in MICSA to require a “later Congress to stop, look, and listen before
weakening the foundation on which the settlement between Maine and the Tribe rests...[and as
signaling] courts that, if a later Congress enacts a law for the benefit of Indians and intends the law
to have effect within Maine, that indent will be made manifest.” Id., at 789.

32 Pub. L. 102-171, 105 Stat. 1143, 25 U.S.C. § 1721 note.

¥ 25U.8.C. § 1721 note, § 6(b). This provision reads: “For the purposes of application of Federal
law, the Band and its land shall have the same status as other tribes and their lands accorded Federal
recognition under the terms of the Maine Indian Claims Settlement Act of 1980.”

3 25U.8.C. § 1725(a).

* 484 F. 3d 41 (1** Cir. 2007).

% 1d., at 52 (citation omitted, emphasis in original).

¥ 25U.8.C. § 941 et seq.

3 25U.S.C. § 941/. This section is implemented by S.C. Code § 27-16-110.
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subsequent federal Indian legislation inapplicable unless it so specifies.”” The CICSA
contains various provisions which substantially subject the tribe and tribal land to state
jurisdiction.” In a case in which the Catawba Tribe contested the authority of a state
municipality to deny approval of a high stakes bingo operation, the U.S. Court of Appeals
for the Fourth Circuit ruled against the tribe, affirming a district court opinion that had
specifically found that “the federal implementing legislation expressly delegated regulatory
authority over the Tribe’s gambling operations to the State of South Carolina and its political
subdivisions.”!

The Rhode Island Indian Claims Settlement Act of 1978 (RICSA).* RICSA, as
amended in 1996,” has been held to preclude gaming.** As originally enacted, RICSA had
ajurisdictional provision implementing a settlement arrangement executed by state and local
government officials and private landowners in settlement of litigation involving claims by
the Narragansett Indian Tribe that certain lands in Rhode Island had been illegally transferred
in violation of federal law.** One of the terms of the settlement, as characterized by the
House Report accompanying the federal legislation was that “[a]ll the laws of the State were
agreed to continue in full force and effect on the settlement lands....”* The jurisdictional
provision in the federal legislation reads, in pertinent part:

Except as otherwise provided in this subchapter, the settlement lands shall be subject to
the civil and criminal laws and jurisdiction of the State of Rhode Island."’

&
¥ 25U.8.C. § 941m(c). It reads:

The provisions of any Federal law enacted after October 27, 1993, for the benefit
of Indians, Indian nations, tribes, or bands of Indians, which would affect or preempt the
application of the laws of the State to lands owned by or held in trust for Indians, or
Indian nations, tribes, or bands, as provided in this chapter and the South Carolina State
Implementing Act, shall not apply within the State of South Carolina, unless such
provision of such subsequently enacted Federal law is specfically [sic] made applicable
within the State of South Carolina.

“ For example, 25 U.S.C. § 941h(1) subjects “[a]ll matters involving tribal powers, immunities, and
jurisdiction, whether crimiral, civil, or regulatory...[to] the terms and provisions of the Settlement
Agreement [with the State] and the State [implementing] Act...unless otherwise provided....” Similar
language applies to “[a]ll matters pertaining to governance and regulation of the reservation
9including environmental regulation and riparian rights”. 25 U.S.C. § 941h.

' Catawba Indian Tribe of South Carolina v. City of North Myrtle Beach, 100 U.S. App. LEXIS
13987 (4™ Cir. 2000) (unpublished opinion).

2 Pub. L. 95-395, 92 Stat. 813, 25 U.S.C. §§ 1701 - 1716.

# Pub. L. 104208, Div. A, Title I, § 10(d) [Title III, § 3301], 110 Stat. 3009-227, 25 U.S.C. §
1708(b).

* Narragansett Indian Tribe v. National Indian Gaming Commission, 158 F. 3d 1335 (D.C. Cir.
1998).

# 25U.S.C. § 1702(h). For history of the dispute, see Town of Charlestown v United States, 696
F. Supp. 800, 801-805 (D.R.I. 1988), aff’d 873 F. 2d 1433 (1t Cir. 1989).

“ H.R. Rep. 95-395, 95™ Cong., 2d Sess. 7 (1978); 1978 U.S.Code Cong. & Ad. News 1948, 1950.
47 25U.S.C. § 1708(a).
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In a 1994 decision, State of Rhode Island v. Narragansett Indian Tribe,” the U.S. Court of
Appeals for the First Circuit found that the jurisdictional grant to Rhode Island included civil
regulatory jurisdiction and civil adjudicatory jurisdiction, but did not preclude tribal
concurrent jurisdiction. It, therefore, held that the tribe had sufficient jurisdiction to satisfy
the IGRA requirement that gaming be on “Indian lands within ...[a] tribe’s jurisdiction”*
over which the tribe “exercises governmental power.”*® Congress reacted by enacting a 1996

amendment to RICSA precluding gaming; it reads:

For purposes of the Indian Gaming Regulatory Act (25 U.S.C. § 2701 et seq.), settlement
lands shall not be treated as Indian lands.”

This amendment has been upheld to deny the Narragansett IGRA gaming rights against a
claim that it was a denial of equal protection. The U.S. Court of Appeals for the District of
Columbia found that Congress denied gaming rights to the Narragansett Tribe based on
elements of the legislative history of IGRA and the Settlement Act. ** These factors,
according to the court, could be fairly interpreted by Congress as evincing tribal agreement
to state control and that for Congress to exclude “from IGRA those tribes that have
specifically agreed to state gambling regulation is an ‘appropriate’ governmental purpose.”

The Ysleta del Sur Pueblo Restoration Act®® and the Alabama and Coushatta Indian
Tribes of Texas Restoration Act.”® These two statutes, which were enacted together, restored
federal status and recognition for two previously terminated Texas tribes. Virtually identical
provisions preclude the applicability of IGRA on their reservations and lands. The Ysleta

" del Sur Pueblo legislation provides that Texas is to exercise civil and criminal jurisdiction
within the tribe’s reservation as if it had assumed Public Law 280 jurisdiction with the
consent of the tribe.”® However, a separate provision precludes gaming; it contains three
subsections. One subjects gaming to Texas law. It reads:

“ 19 F. 3d 685 (1% Cir. 1994), cert. denied, 513 U.S. 919.
# 257.8.C. §§, 2710(b)(1) and 2710(d)(3)(A).
0 25 U.S.C. § 2703(4)(B).

51 Pub. L. 104-208, Div. A., Title I, § 10(d) [Title I, § 330], 110 Stat. 3009-227, 25 U.S.C. §
1708(b).

2 Narragansett Indian Tribe v. National Indian Gaming Commission, 158 F. 3d 1335 (D.C. Cir.
1998).

% 1d., at 1341. The court reviewed legislative histories of RICSA and IGRA and found sufficient
evidence for its conclusion that Congress could have believed that the RICSA conveyed jurisdiction
to Rhode Island and that the 1996 amendment was merely preserving the terms agreed on by the
parties to the settlement. It noted that, although language that would have specifically excluded the
settlement lands from IGRA’s coverage was dropped during the course of considering the IGRA
legislation, there was a Senate floor colloquy in which the two Rhode Island Senators, Senators
Chafee and Pell, and the Chairman of the Senate Indian Affairs Committee, Senator Inouye, clarified
the intention that Rhode Island law would govern gaming on the settlement lands.

s¢ Pub. L. 100-89, Title I, 101 Stat. 666, 25 U.S.C. § 1300g (1987).
s5 Pub. L. 100-89, Title II, 101 Stat. 669, 25 U.S.C. §§ 731 - 737.
56 25 U.S.C. § 1300g-4(f).
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All gaming activities which are prohibited by the laws of the State of Texas are...
prohibited on the reservation and on the lands of the tribe. Any violation of the
prohibition provided in this subsection shall be subject to the same civil and criminal
penalties that are provided by the laws of the State of Texas. The provisions of this
subsection are enacted in accordance with the tribe’s request in Tribal Resolution No.
T.C.-02-86 which was approved and certified on March 12, 1986.

Another emphasizes the limits of the grant of jurisdiction to Texas. It reads:

Nothing in this section shall be construed as a grant of civil or criminal regulatory
jurisdiction to the State of Texas.*®

The third subsection provides for federal enforcement of the Texas gaming laws and
penalties made applicable in the first subsection and preserves the right of Texas to bring
injunctive actions in federal court; it reads: ‘

Notwithstanding section 1300g-4(f) of this title, the courts of the United States shall have
exclusive jurisdiction over any offense in violation of subsection (a) of this section that
is committed by the tribe, or by any member of the tribe, on the reservation or on lands
of the tribe. However, nothing in this section shall be construed as precluding the State
of Texas from bringing an action in the courts of the United States to enjoin violations
of this section.”

Similar language applies to the Alabama and Coushatta Indian Tribes of Texas.® The courts
have upheld these statutes as requiring tribal gaming to comply with Texas gaming law and
to be enforced in federal court either by a federal criminal action or by a suit brought by the
Texas State Attorney General to enjoin violations.?!

Massachusetts Indian Land Claims Settlement Act of 1987 (Massachusetts ILCSA).
Massachusetts ILCSA settled claims of the Wampanoag Tribal Council of Gay Head, Inc,

% 957.8.C. § 1300g-6(a),
8 251U.S.C. § 1300g-6(b).
% 251.S.C. § 1300g-6(c).

) 8 25U.S.C. § 737. This refers to “Tribal Resolution No. T.C. -86-07, which was approved and
certified on March 10, 1986.”

' See Alabama-Coushatta Tribes of Texas v. Texas, 208 F. Supp. 2d 670 (E.D. Tex. 2002); Texas
v. del Sur Pueblo, 220 F. Supp. 2d 668 (W.D. Tex. 2001); modified, aff"d 69 Fed.Appx. 659 (5® Cir.
2003), 2003 WL21356043, cert. denied 540 U.S. 985 (2003). In Ysleta del Sur Pueblo v. State of
Texas, 36 F. 3d 1325 (5™ Cir. 1994), cert denied, 514 U.S. 1016 (1995), the court ruled that IGRA
was inapplicable to the Ysleta del Sur Pueblo by virtue of the language of the restoration legislation.
Notwithstanding that ruling, the Alabama-Coushatta Tribes operated a casino without a tribal-state
compact for five years before the court ruled, in Alabama-Coushatta Tribes of Texas v. Texas, that
the restoration legislation made Texas gaming law applicable to tribal lands. According to the court,
despite some indication in the legislative history (floor statement by a Member of the House) that
could have been interpreted as applying the Cabazon decision to the legislation, the plain language
of the gaming provision, the text of the tribal resolution, and language in committee reports
combined to reveal that “Congress and the Tribe intended for Texas’ gaming laws and regulations
to operate as surrogate federal law on the Tribe’s reservation in Texas.” 208 F. Supp. 2d 670, 677.

¢ Pub. L. 100-95, 101 Stat. 704,25 U.S.C. §§ 1771 et seq.
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a federally recognized Indian tribe now known as the Wampanoag Tribe of Gay Head
(Aquinnah), to certain lands in Gay Head, Massachusetts (now, Aquinnah) by extinguishing
tribal land claims, ratifying past land transfers, establishing a settlement fund with state and
federal contributions, and setting rules for jurisdiction on lands to be purchased or transferred
to the Wampanoags. Among the jurisdictional provisions are: (1) specific limited authority
for the Wampanoag Tribe to regulate hunting on settlement lands®; (2) authority for
Massachusetts law and regulations to apply to any tribal land outside the town of Gay Head®,
(3) a limitation on tribal jurisdiction over lands within the town of Gay Head®; (4) a
provision specifying that “[a]ny after acquired land held in trust for the Wampanoag Tribal
Council of Gay Head, Inc., any successor, or individual member, shall be subject to the same
benefits and restrictions as apply to the most analogous land use described in the Settlement
Agreement”®; and, (5) a general jurisdictional provision referencing gaming.” Tribal
jurisdiction is severely restricted with respect to lands outside of Gay Head, the statute
provides that:

Any land acquired by the Wampanoag Tribal Council of Gay Head, Inc., that is located
outside the town of Gay Head shall be subject to all the civil and criminal laws,
ordinances, and jurisdiction of the Commonwealth of Massachusetts.®

Tribal jurisdiction over lands within Gay Head is confined to tribal members and subject to
further restrictions. The statute specifically makes these lands subject to the settlement
agreement® and further provides:

The Wampanoag Tribal Council of Gay Head, Inc., shall not have any jurisdiction
over nontribal members and shall not exercise any jurisdiction over any part of the
settlement lands in contravention of this subchapter, the civil regulatory and criminal
laws of the Commonwealth of Massachusetts, the town of Gay Head, Massachusetts, and
applicable Federal laws.”

The general provision applying state law reads:

Except as otherwise expressly provided in this subchapter or in the State
Implementing Act, the settlement lands and any other land that may now or hereafter be
owned by or held in trust for any Indian tribe or entity in the town of Gay Head,
Massachusetts, shall be subject to the civil and criminal laws, ordinances, and jurisdiction
of the Commonwealth of Massachusetts (including those laws and regulations which
prohibit the conduct of bingo or any other game of chance).

6.

&

25U.S.C. § 1771c(a)(1)(B).
% 25U.S.C. § 1771d(g).

5 25 U.S.C. § 1771e.
25U.S.C. § 1771d(c).
25US.C.§1771g,
25U.S.C. § 1771d(g).
25US.C. §1771d.

25U. S.C. § 1771e(a).
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This legislation became law fourteen months before IGRA was enacted.” Although there
has been no reported case addressing the ability of the Wampanoag Tribe to conduct gaming
under IGRA, the civil regulatory authority of the town under the legislation has been upheld.
The case involved a tribal challenge to the town’s enforcement of zoning requirements
against the tribe’s construction of a shed for shellfish hatchery on tribal land within the
town.”™

Analysis of H.R. 1294 Anti-Gaming Language. The provision of H.R. 1294
specifically prohibiting tribal gaming reads:

The Tribe shall not conduct gaming activities as a matter of claimed inherent authority
or under the authority of any Federal law, including the Indian Gaming Regulatory Act
(25 U.S.C. 2701 et seq.) or under any regulations thereunder promulgated by the
Secretary or the National Indian Gaming Commission.”

This language does not appear in federal law and, thus, has not been tested in the courts. It
precludes gaming “as a matter of claimed inherent authority,” thereby making inapplicable
the rationale under which tribal gaming was upheld in Cabazon. It also precludes gaming
under IGRA.™ The criminal component of IGRA, 18 U.S.C. § 1166, criminalizes any gaming
in Indian country that does not conform to state law or is not conducted in accordance with
IGRA. This appears to leave only the possibility of gaming in accordance with Virginia law.

The language chosen in this anti-gaming provision may include a technical gap. H.R.
1294 states that the Virginia tribes shall not “conduct” gaming under IGRA. IGRA, however,

" Both IGRA and the Massachusetts ICSA were enacted by the 100™ Congess after Cabazon; the
Massachusetts ICSA on August 18, 1987, and IGRA on October 18, 1988.

™ Buildinglnspector and Zoning Officer of Aquinnah v. Wampanoag Aquinnah Shellfish Hatchery
Corporation, 443 Mass. 1; 818 N.E. 2d 1040 (2004). The court ruled that the settlement agreement,
state implementing legislation, federal settlement act, and deed transferring town land to the
Wampanoag Tribe constituted a waiver of tribal sovereign immunity with respect to zoning on the
particular tract of land. The tribe did not contest the applicability of the local zoning requirement;
it claimed that only the tribe could enforce it. Important to the decision was the explicit waiver of
tribal sovereign immunity in the language of the settlement agreement and the fact that the federal
legislation was expressly subject to the terms of the settlement agreement. See 25 U.S.C. §
17711e(b). The court held that the tribe had agreed to be treated as a non-profit Massachusetts
corporation for zoning purposes. The tribal attempt to remove the case to federal court failed on the
basis of the jurisdictional rule of the well pleaded complaint, i.e. a state claim may not be removed
to federal court when the federal issue arises only with a defense to be offered by the defendant.
Weiner v. Wampanoag Aquinnah Shellfish Hatchery Corporation, 223 F. Supp. 2d 346 (D. Mass.
2002).

T HR. 1294, sections 106(b), 206(b), 306(b), 406(b), S06(b), and 606(b).

" There is also a prohibition on gaming activities under regulations promulgated by the Secretary
of the Interior or the National Indian Gaming Commission. The Secretary of the Interior has issued
regulations , under the authority of IGRA, for class Il gaming procedures, 25 C.F.R., Part 291, in
situations in which a tribal suit to compel a state to enter into negotiations for a tribal-state compact
is dismissed after the state raises a defense based on its Eleventh Amendment immunity. NIGC has
issued various regulations, 25 C.F.R. Parts 501 et seq., for tribal gaming under the authority of
IGRA.
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authorizes tribes to “engage in, or license and regulate, class Il gaming...”™ and sets

procedures for any tribe proposing “to engage in, or to authorize any person or entity to
engage in, a class Il gaming activity....””® The term “conduct” is not defined in IGRA, but
it is used in the criminal component of IGRA in such a way as to distinguish tribally-
conducted gaming from tribally sanctioned gaming.” Since the term “conduct’ isnot defined
in H.R. 1294 or in IGRA, there is the possibility that a court would find ambiguous its use
in H.R. 1294 with respect to whether it covers a situation in which a Virginia tribe were to
authorize another person or entity to conduct a class Il gaming activity’ and secures a tribal-
state compact for gaming by that entity. The strong opposition to gaming evident in the
House debate and the explicit statement by the Chairman of the Natural Resources
Committee, Representative Rahall, that the language of the bill “precludes Virginia tribes
from engaging in, licensing or regulating gambling pursuant to the Indian Gaming
Regulatory Act”™ appear to show that the sponsors of the gaming prohibition intended it to
cover all gaming on tribal land. On the other hand, if a court were to find the legislation
ambiguous on this point, it might follow the lead of past decisions invoking principles of
statutory construction that call for resolving ambiguous language in Indian statutes in favor
of Indianrights.** However unlikely that prospect may be, it may be avoided by substituting,
“shall not engage in, or license and regulate gaming activities....” for the current language,
“shall not conduct gaming activities....”

Analysis of H.R. 1294 Jurisdictional Language. In addition to the anti-gaming
provision, H.R. 1294 contains language conveying criminal and civil jurisdiction over trust
lands of the Virginia Tribes and providing for tribal assumption of jurisdiction. Each of
these will be examined in light of judicial interpretations of existing legislation delegating
jurisdiction to states. Essentially, the decisions show that in examining federal laws
delegating Indian country jurisdiction to states, courts have examined both the statutory
language and the legislative background to determine the intent of Congress. They have
distinguished between legislative jurisdiction and adjudicative jurisdiction.® In some cases,
they have emphasized tribal willingness to agree to a limitation on jurisdiction in order to
obtain federal ratification of a settlement with a state or federal recognition. H.R. 1294
includes no language which definitively conveys legislative jurisdiction, either criminal or
civil, to Virginia; nor has the legislative history included a formal acknowledgment by the
Virginia Tribes of their resolve to abide by Virginia law, including its gaming laws.

5 25U.S.C. § 2710(2)(2).
7 251U.S.C. § 2710(d)(2)(A).
7 18 U.S.C. § 1166(b); see n. 10, supra.

78 Although IGRA permits tribes to issue gaming licenses to individual or other entities, it requires

the tribal ordinance under which they are to operate to be at least as restrictive as state law and the
operators to be eligible for a state gaming license. 25 U.S.C. § 2710(b)(4)(A).

” See supra, n. 6.

¥ In Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985), the Court stated one of the
canons of statutory construction applicable to Indian affairs legislation, “statutes are to be construed
liberally in favor of the Indians, with ambiguous provisions interpreted to their benefit.”

¥ “Legislative jurisdiction concerns a government’s general power to regulate or tax persons or
property, while adjudicative jurisdiction concerns the power of court to decide a case or to impose
an order.” Nell Jessup Newton (ed.), Cohen s Handbook of Federal Indian Law, § 7.01 (2005 ed.).
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Criminal jurisdiction. A. comparison of the jurisdictional language included in H.R.
1294 with that of other statutes conveying criminal law jurisdiction over Indian reservations
to states indicates the possibility that H.R. 1294 will be viewed as ambiguous. H.R. 1294
authorizes Virginia to “exercise jurisdiction over...all criminal offenses that are committed
on...lands located within the State of Virginia that are owned by, or held in trust by the
United States for” the Virginia Tribes. Because it does not clearly state, as does Public Law
280, that the criminal laws of the state are to apply to Indian country within the state, it raises
questions as to whether it conveys legislative authority to define and prescribe criminal
conduct; i.e., whether substantive offenses, such as those covered by the Major Crimes Act,*
including murder and manslaughter, are to be defined by federal law rather than Virginia law.

Another possible ambiguity may be seen by comparing the H.R. 1294 language with the
provision of MICSA subjecting any Maine “Indian nation, tribe or band of Indians” to the
“civil and criminal jurisdiction of the State, the laws, of the State, and the civil and criminal
jurisdiction of the courts of the State, to the same extent as any other person.”® H.R. 1294
language does not clearly state whether the criminal law jurisdiction being conveyed to
Virginia includes criminal law jurisdiction over the Virginia tribes, as sovereign entities. To
be certain that Virginia will be able to define as well as enforce criminal law on Indian
reservations or trust lands, language such as that used in the earlier statutes might be
considered. To illustrate, the following language would provide Virginia with authority to
punish crimes committed by the tribes as corporate entities or governmental entities and to
enact criminal laws applicable to Indians and Indian trust land in Virginia:

The State of Virginia shall have jurisdiction over offenses committed by or against
Indians in the areas of Indian country in Virginia to the same extent that such State has
jurisdiction over offenses committed elsewhere within the State, and the criminal laws
of such State shall have the same force and effect within such Indian country as they have
elsewhere within the State.* The Tribe and its members and any lands held in trust for
the benefit of the Tribe or its members shall be subject to the criminal jurisdiction of
Virginia, the laws of Virginia, and the courts of Virginia, to the same extent as any other
person or land therein.®®

Civil jurisdiction. H.R. 1294 conveys to Virginia the authority “to exercise jurisdiction
over...all civil actions that arise on lands in the State of Virginia that are owned by, or held
in trust by the United State for” the Virginia Tribes.*® It is susceptible to being interpreted
in precisely the same way as the parallel language in Public Law 280 was interpreted by the
Supreme Court in Bryan. That would mean that it would be read as serving to convey
adjudicatory jurisdiction to entertain lawsuits arising in Indian country if they are brought
before it, but not to prescribe civil laws. As a model for language conveying civil regulatory
jurisdiction, i.e., the jurisdiction to make and enforce civil laws and regulations, as well as
civil adjudicatory jurisdiction, there are several federal land claim settlement statutes,
including MICSA, which might be modified to make Virginia civil regulatory and

8 18 U.S.C. § 1153.

8 15U.S.C. § 1725(a).

# This language is based on 18 U.S.C. § 1162(a).

® This language is based on 25 U.S.C. § 1725(a).

% HL.R. 1294, sections 108(2)(2), 208(a)(2), 308(2)(2), 408(2)(2), 508(2)(2), and 608(a)(2).
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adjudicatory jurisdiction applicable to the Virginia Tribes. For example, language modeled
on MICSA might read:

The Tribe and its members and any lands held in trust for the benefit of the Tribe or its
members shall be subject to the civil jurisdiction of Virginia, the laws of Virginia, and
the civil jurisdiction of the courts of Virginia, to the same extent as any other person or
land therein.®”

Procedure for tribal assumption of jurisdiction. H.R. 1294 also has a provision which
appears to be a means of providing the Virginia Tribes with some form of concurrent
jurisdiction with the State of Virginia. It reads:

Acceptance of State Jurisdiction by Secretary- The Secretary of the Interior is authorized
to accept on behalf of the United States, after consulting with the Attorney General of the
United States, all or any portion of the jurisdiction of the State of Virginia described in
subsection (a) upon verification by the Secretary of a certification by a tribe that it
possesses the capacity to reassume such jurisdiction.®®

Because of the absence of legislative history, the intent of this specific language is difficult
to interpret. One reading of it might be that if it is enacted, the governmental authority of the
Virginia Tribes would be unchanged; they would have no governmental authority until the
Secretary of the Interior accepted a cession from the State of Virginia. The language seems
to be predicated on the assumption that under the civil and criminal jurisdictional provisions,
there would be no change in the applicability of Virginia laws to the Virginia Tribes, their
land, or their members after enactment of H.R. 1294 and the creation of tribal reservations.
If a court were to take this view in interpreting the law, the result might be that the tribes
would be without any governmental authority other than that mentioned in H.R. 1294 or in
Virginia law.®

On the other hand, because the legislation includes a clause that provides that “[a]ll laws
(including regulations of the United States of general applicability to Indians or Nations,
Indian tribes or bands of Indians (including the Act of June 18, 1934 (25 U.S.C. 461 et seq))
that are not inconsistent with this title,”® questions are likely to arise as to the applicability
of various federal Indian statutes, such as the Indian Child Welfare Act ICWA).*" Since
ICWA provides that Indian tribes “have jurisdiction exclusive as to any State over any child
custody proceeding involving an Indian child who resides or is domiciled with the
reservation of such tribe, except where such jurisdiction is vested in the State by existing

¥ This language is based on 25 U.S.C. § 1725(a).
% HR. 1294, sections 108(b), 208(b), 308(b), 408(b), 508(b), and 608(b).

# This would eliminate what this memorandum labels the “technical gap” in the H.R. 1294 anti
gaming provision. See supra, at 13-14. That is because without any governmental authority, the
Virginia Tribes would not satisfy the IGRA requirements that a tribe must have jurisdiction over
tribal land and that the tribe “exercises governmental power” over it. 25 U.S.C. § 2710(b)(1),
2310(d)(3)(A), and 2703(4)(B). See State of Rhode Island v. Narragansett Indian Tribe, 19 F. 3d
685.

*® HR. 1294, sections 103(2), 203(a), 303(a), 403(a), 503(a), and 603(a).
% 25U.S.C. §§ 1911 et seq.
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Federal law.” There might also be questions as to the extent of state authority to tax tribal
trust land and tribal income. The fact that the Act of June 18, 1934, is specifically referenced
may also inject a note of ambiguity. That legislation, known as the Indian Reorganization
Act, includes a provision which authorizes tribes to organize as governments and adopt
constitutions.”

Conclusions. H.R. 1294, which provides for federal recognition of six Virginia Indian
Tribes, contains certain provisions designed to prevent gaming on tribal land unless it
conforms to Virginia law. There is a possible technical gap in the language used to prohibit
gaming under IGRA because of use of the term “conduct” rather than including language
specifically covering tribal authorization of another entity or person to engage in gaming
activities. This potential defect may be overcome by sufficient legislative history or a
judicial reading of the jurisdictional provisions as completely withholding all governmental
authority from the Tribes until transferred under a procedure specified in H.R. 1294. The
language used in the jurisdictional provisions of H.R. 1294, when compared with language
used in other statutes which have been upheld to preclude tribal gaming, does not appear to
be sufficiently precise in conferring legislative criminal and civil jurisdiction to the State of
Virginia with respect to the Virginia Tribes, their members, or their lands. There are models
in existing law which may be adapted to correct this, examples of which have been provided.

We hope this information is helpful to you and that you will call upon our office should
you need further assistance.

M. Maureen Murphy
Legislative Attorney

2 257.5.C. § 1911(a).
% 257.8.C. § 476.
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PREPARED STATEMENT OF REV. JONATHAN M. BARTON, GENERAL MINISTER, VIRGINIA
CouNCIL OF CHURCHES

Chairman Dorgan, members of the Senate Indian Affairs Committee Governor
Kaine, Senator Webb, Congressmen Moran, Congressman Scott, tribal leaders from
the Virginia Tribes, thank you for your leadership and the opportunity to provide
testimony today. My name is Jonathan Barton and I serve as the General Minister
for the Virginia Council of Churches. I ask your permission to include my previous
testimony. I would like to express my deep appreciation to the members of Virginia’s
six tribes present here today for inviting the Council to stand with them in their
request for Federal Acknowledgment. The Virginia Council of Churches stands with
the Virginia tribes today in solid support of the “Thomasina E. Jordan Indian Tribes
of Virginia Federal Recognition Act of 2007.”

The Virginia Council of Churches, established in 1944, is the combined witness
of 37 governing bodies of 18 different Catholic, Orthodox, and Protestant denomina-
tions located within the Commonwealth of Virginia. A list of our member denomina-
tions is appended to my written comments. During our 64-year history, we have an
established record for fairness, justice, and the dignity of all peoples. We stand
today grounded in our faith and in our history and values. Faith means living not
by our feelings but by our commitments. The assurance of things hoped for is often
less about when a hoped-for dream becomes a reality than why that dream must
become reality. The conviction of things not seen isn’t always about when or even
how it will come to pass but rather why it deserves our energies in the first place.
We hold fast to our faith that our Virginia Tribes will be recognized by this Con-
gress because we have assurance in the rightness of it and have the conviction nec-
essary to see it through.

Four hundred and one years ago when Captain Christopher Newport sailed into
the Chesapeake Bay, a relationship between the church and Virginia’s Indigenous
Peoples began. There is little doubt in the historical record that one of the purposes
of Jamestown was to establish the Church of England. In 1999 both chambers of
the Virginia General Assembly agreed to House Joint Resolution 754 urging Con-
gress to grant Federal Recognition to the Virginia Tribes. Our legislature asked the
state’s delegation in Congress “to take all necessary steps forthwith to advance it.”
Six years ago when I testified before this Committee and the House Committee on
Natural Resources, Senator Ben “Nighthorse” Campbell made the comment: “You
know Rev. Barton, the Indians and the church have not always gotten along very
well.” The church has much to repent in our early missionary efforts. My presence
here today represents a desire to repent for past sins. These early immigrants who
came to these shores in the early 1600s failed to find the Image of God in the native
people they encountered. These early settlers were guided by the “Doctrine of Dis-
covery.” Under this principle, European powers lay claim to lands within the New
World and the continent of Africa. This Doctrine evolved from various papal bulls,
dating back to 1493 provided a sense of Divine Calling, outlining how Europeans
could claim and acquire land from the Indian Nations. They believed that in order
to be a Christian, they needed to look, live, and speak with an English accent. Even
though the missionaries were excessively zealous, the scriptures they brought with
them eventually provided a source of strength for our Virginia Tribes to endure four
centuries of oppression and discrimination. As settlements increased in Virginia,
missionaries continued to reach out to the tribes. While this relationship was often
tense the message took root and began to flourish within the tribes. By the middle
of the 19th Century and up through the middle of the 20th century tribal churches
were established and became a focal point of the community. Even during the period
of the Racial Integrity Act when the Commonwealth was asserting there are no In-
dians here Baptist, Methodist and Episcopal Indian Churches continued to serve our
tribes. These relationships continue today.

During that same hearing, Senator Allen asked me about concerns the Council
may have regarding gaming. At that time, I stated the Council’s opposition to all
forms of gaming and our conviction that if gaming comes to Virginia it will not be
the Virginia Tribes who are the ones to introduce it. This is still our strong convic-
tion today.

The cultural landscape is similar with each of the Virginia tribes. As you enter
their land, you find the church, the school and the Tribal Circle. As you approach
the Circle you can hear the sounds of the Tribal Drum, you can feel the heartbeat
of life move through your body, declaring you are on sacred ground. It is here where
the tribal community is grounded. You must listen to the sound of the drum of the
past, so that you can sing in the present and dance into the future. Here is where
the faith and traditions of the Elders are passed to new generations.
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It has been a blessing for me to know and work with each of the chiefs of our
Virginia tribes. I know them to be persons of great integrity and moral courage.
Each brings strong leadership to their tribes. Each brings unique and special gifts,
and they all share a common respect for their past and vision for the future.

In 2007, Virginia hosted America’s 400th Anniversary Commemorations with spe-
cial events drawing international guests and visitors. We welcomed the Queen of
England, several visits from the President and Vice President, as well as several
special signature events. In addition, the churches in Virginia held several of their
own events recognizing significant events in the life of the church. The Virginia
Tribes played a significant role in each of these events. The events and excitement
of 2007 are for many a memory now and Virginia’s Indigenous People, who have
lived on this land for a thousand generations, and who greeted the English as they
landed in 1607, are still not recognized. It seems that our tribes are not only frozen
in history; they seem frozen in the indifferent ice of Dante’s Inferno. We are called
to review our complete history, reflect upon it, and act as a people of faith mindful
of the significance of 1607. We are also called to remember that our Tribes are still
here. The people of ancient Israel wandered in the desert wilderness for forty years.
Our tribes have wandered the desert of their native land for ten times forty years.
Now they stand on the edge over looking the promise and wonder if like Moses they
will not be able to enter. If the dream of federal recognition has been deferred to
the next generation or will they, at last, be able to cross over the Jordan River.

The people in our churches and communities now look at the significance of these
events differently. What represented newness of hope and opportunity for some was
the occasion for oppression, degradation, and genocide for others. For the church
this is not just a time for celebration but a time for a committed plan of action in-
suring that this “kairos” moment in history not continue to cosmetically coat the
painful aspects of the American history of racism. This nation is a great nation with
high ideals and hopes for all people. While we strive to reach these lofty goals we
have also fallen short of the mark. What continues to make us great is that we ac-
knowledge our flaws and redress the wrongs, always seeking a more perfect union.
These six Virginia Tribes; the Chickahominy, the Chickahominy—Eastern Division,
the Upper Mattaponi, the Rappahannock, the Monacan, and the Nansemond, stand
before you today after a four hundred year journey asking only that you honor their
being, honor their contributions to our shared history, and honor their ancestors by
acknowledging they exist. This simple request is vital to the healing of the broken
circle, broken four centuries ago when cultures collided and forever changed the his-
tory of the world. It is about the present and the recognition that despite the jour-
ney these tribes have survived and are still here. It is about taking their proper
place among the other 563 tribes currently recognized by the United States. It is
about the future that future generations may experience the fullness of life intended
by their forbearers and their Creator. Let us mend the Circle so that we may move
forward into the future. Let me close with the words from one of the songs created
and recorded for the Jamestown observance in 2007 by “Anniversary Voices.”

Remember the Many.

We are all part of the sacred earth, every deer, every stream, every tree.
We have learned to respect all living things, and to live in harmony.

We are riders on the sands, the sands of time, the Creator’s in the wave in the shore.
We are riders on the sands, the sands of time, the Creator’s in the wave in the
shore.

We have been here for more than ten thousand years.
We will be here for ten thousand more!
Stand where I'm standing; take a look at my view.
How should I feel? I was here before you.
The time has arrived recognition is due.
Remember the many who’ve become the few!
The member Communions of the Virginia Council of Churches, strongly encourage

you to remember the few, recognize our tribes pass the Thomasina E. Jordan Indian
Tribes of Virginia Federal Recognition Act of 2007.
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PREPARED STATEMENT OF HON. GENE ADKINS, CHIEF, CHICKAHOMINY INDIAN TRIBE-
EASTERN DIVISION

The Chickahominy Indian Tribe-Eastern Division is located 25 miles east of Richmond in
New Kent County, Virginia. European contact with the tribal ancestry of the modern-day
Chickahominy Tribe and the Chickahominy Indian Tribe-Eastern Division is recorded as
early as 1607. The Tribes shared history until the early 1900°s when it was decided
by the Eastern Chickahominy to organize their own Tribal Government. This was
done because of travel inconvenience to tribal meetings of the Chickahominy Tribe in

Charles City County.

In 1870, a census showed an enclave of Indians in New Kent County believed to be the
beginning of the Chickahominy Indian Tribe-Eastern Division. In 1910, a school was
started in New Kent County for the Chickahominy Indian Tribe-Eastern Division.
Grades 1 through 8 were taught in this 1-room school. This building was also the
beginning of a place to have religious meetings. 1920-1921 saw the beginning of a move
to form an incorporated tribal government for the Chickahominy Indian Tribe-Eastern
Division. E. P Bradby was elected Chief of the Tribe. Chief Bradby spent much time
working with historians and others who were knowledgeable of the tribes in Virginia.
The process of writing about the Indians in New Kent County helped with the
organization of the Eastern Chickahominy. A Council and Trustee Board were organized
to help with the governing of the Tribe. In 1922, the Tsena Commocko Indian Baptist

Church was organized. The Church building was erected during the time the Tribe was
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organizing. The Church became the center of the Tribe, which held everyone together.
In 1925, a certificate of incorporation was issued to the Chickahominy Indian Tribe-
Eastern Division. The Tribe continued a good relationship with the Chickahominy Tribe.
In 1950, the Indian school was closed and students were bussed to Samaria Indian School
in Charles City County. This was good for the education at that time for all students of
both Counties. This strengthened all tribal members. Because the grades were only 1
through 10, students who wanted to graduate from high school were sent to Oklahoma
and other states that accepted them in their schools. It was a hard burden on the parents.
Each student who graduated remained in those schools to receive 2 year and 4 year
degrees. It wasn’t until the colleges in Virginia opened doors to the Indians that helped

the students remain in Virginia.

State recognition was granted in 1983 in a joint effort by the Virginia Tribes. The
Chickahominy Indian Tribe-Eastern Division is involved with the Virginia Council on
Indian, The United Indians of Virginia and Virginia Indian Tribal Alliance for Life.
These organizations are involved in the growth of the Virginia Indians that help

everyone.

The Chickahominy Indian Tribe-Eastern Division has a 132 membership roll. The
Chickahominy Indian Tribe-Eastern Division has had over 20 men and women serving in

our military services.

We are in the process of building a Tribal Center, where we can meet as a Tribe. The
Tribe hopes to build a museum and hold a Pow Wow on the land that has been purchased.

There was a Pow Wow held by the Chickahominy Indian Tribe- Eastern Division in mid
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1920’s on the banks of the Chickahominy River, that once was owned by an elder of the

Tribe. This land is no longer by an Indian.

With the hope of federal recognition, the Tribe is planning for grants to help our children
get degrees in higher education such as medicine, business, law and engineering. Also,
grants would be available for housing and medical care. As we approach the future, we
want to bring growth in tourism. Tourism would help to display the history of our tribe.

‘We would be able to display the crafts of our artisans.

Thank you for the opportunity to present our testimony and desire for Federal
recognition. [ strongly encourage you to pass this bill and make it a reality. We want

acknowledgement of our culture and heritage that has for too long been denied.

PREPARED STATEMENT OF HON. KENNETH ADAMS, CHIEF, UPPER MATTAPONI INDIAN
TRIBE

I am Kenneth Adams, Chief of the Upper Mattaponi Tribe of King William Coun-
ty, Virginia. I am submitting this statement on behalf of the Upper Mattaponi Tribe
seeking Federal acknowledgement through H.R. 1294, The Thomasina E. Jordan In-
dian Tribes of Virginia Federal Recognition Act of 2007.

There is overwhelming evidence of the continuing existence of the Upper
Mattaponi Indian Tribe. We have lived close to the upper reaches of the Mattaponi
river, as documented by John Smith of the Jamestown colony in the early 1600s.
Today, the town of Aylett on the Mattaponi River incorporates ancestral land of the
Upper Mattaponi Indians. Other written accounts and maps tell of a concentration
of Indians in the vicinity of Aylett from the colonial era onward.

Records of the 20th century include the establishment of Sharon Indian School in
1919 to educate the children of the Upper Mattaponi Tribe. Today Sharon Indian
School is listed on the National Register of Historic Buildings as the only public In-
dian School still existing in the Commonwealth of Virginia. After the school was
built, the Upper Mattaponi used the school for church worship services until 1942,
when Indian View Baptist Church was built, the name reflecting the membership
of the tribal people of the Upper Mattaponi Indian Tribe.

From the late 1940s into the late 1950s, Upper Mattaponi children attended high
school and college at Bacone College in Muskogee, Oklahoma, a school established
in 1880 for the education of American Indians. In 1892 from the King William
County Superintendent of Education and again in the 1940s from the Tribal Chief,
educational assistance was requested from the Bureau of Indian Affairs for the
Upper Mattaponi Indian Tribe.

Draft cards of the First and Second World Wars document many of the Upper
Mattaponi warriors as Indians, and marriage records from 1853 forward document
the Upper Mattaponi as Indians.

These are but a few of many reasons we should be officially acknowledged by the
Federal Government as an Indian Tribe. We have spilt our blood and given our lives
for this nation in the Revolutionary War and the wars of the 20th century. We are
only asking this government for one thing and that is proper recognition of the
Upper Mattaponi Indian Tribe.
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PREPARED STATEMENT OF HON. STEPHEN R. ADKINS, CHIEF, CHICKAHOMINY INDIAN
TRIBE

Thank you Chairman Dorgan and other distinguished members of this committee
for allowing me to submit testimony in support of the Thomasina E. Jordan Indian
Tribes of Virginia Federal Recognition Act of 2007—H.R. 1294. This bill and the his-
tory of the six Virginia tribes seeking federal acknowledgement was researched dili-
gently and studiously by Senator Jim Webb before he agreed to support the bill. I
thank Senator Webb for giving this bill due diligence and his subsequent unflagging
support of the merits of this bill. A hearing on our Federal Recognition was held
by this committee in 2006. I am honored to submit my testimony to this Senate
Committee today on behalf of the six Tribes named in H.R. 1294 the Eastern Chick-
ahominy, the Monacan, the Nansemond, the Upper Mattaponi, the Rappahannock,
and my Tribe the Chickahominy. I feel deeply privileged that His Excellency, Tim-
othy M. Kaine, Governor of the Commonwealth of Virginia, who in his inaugural
address pledged his strong support for Federal Recognition of the Virginia Tribes
is here today giving oral testimony in support of H.R. 1294. I wish to thank Dr.
Helen Rountree, a renowned anthropologist specializing in the heritage of the Vir-
ginia Tribes, who worked on the petitions we filed with the BIA, for providing ex-
pert testimony before you today and who is prepared to assist with any questions
you may have about our history. And finally I thank Rev. Jon Barton from the Vir-
ginia Council of Churches who has worked tirelessly in our effort to gain Federal
Recognition and who is supplying written testimony today.

Chairman Dorgan et. al., I am sure you are well aware of the events that occurred
in Virginia and the United Kingdom commemorating the 400th anniversary of the
first permanent English Settlement in America in May 1607. The settlement became
known as Jamestown and is located on the James River in Tidewater Virginia. On
Anniversary Weekend at Jamestown, May 11-13, 2007, visitors from all over the
world including leaders representing the United States government, Great Britain,
Native Americans and African Americans et. al., gathered acknowledging the birth
of this Great Republic, the United States of America, which blossomed at James-
town. In July 2006, a delegation of 54 tribal members representative of the gender
and age demographics of the Tribes recognized by the Commonwealth of Virginia
had the opportunity to visit the United Kingdom as part of its 2007 Commemoration
activities. For many of us it was a first time visit to St. George’s Church at Graves-
end, the final resting place of Pocahontas, the daughter of Paramount Chief Pow-
hatan and the wife of John Rolfe. History tells us that Pocahontas died when she
returned with John Rolfe to England in 1616.

The impact of our experience in Gravesend is something I want to share with you
because it was beyond what any of us could have possibly imagined. The congrega-
tion of St. George’s Church brought home to us, the very real connection the British
people feel with our heritage. And for us, who have experienced and know so well
what has happened to our people since the days of Pocahontas, the connection we
felt to both the congregation and Pocahontas was palpable and real. The British
have paid honor and tribute to her in a manner that no member of her family or
her descendants has ever received in this country. This feeling of respect and honor
in the church through its living congregation suffused the entire Virginia Indian del-
egation. But to my utter amazement, this attitude of honor and respect transcended
the spiritual and emotional service within the church and was extended to us in
every venue we attended from Kent University, to Kent County Council, to the
House of Commons and the House of Lords. If you would indulge me, I would like
to share with you the words from a plaque which hangs on a wall of St. George’s
Church, I believe from these words you can sense the very sincere regard British
people feel for Pocahontas. “This stone commemorates Princess Pocahontas or
Metoak daughter of the mighty American Indian Chief Powhatan. Gentle and hu-
mane, she was the friend of the earliest struggling English colonists whom she nobly
rescued, protected, and helped. On her Conversion to Christianity in 1613, she re-
ceived in Baptism the name Rebecca, and shortly afterwards became the wife of John
Rolfe, a settler in Virginia. She visited England with her husband in 1616, was gra-
ciously received by Queen Anne wife of James I In the twenty second year of her
age she died at Gravesend preparing to revisit her native country and was buried
near this spot on March 21st 1617.

I believe for our people to go back to Great Britain and be embraced by this
church congregation was a significant reconciliation and healing. As descendants,
we have not felt the honor here at home that those in Great Britain both feel for
Pocahontas and bestowed upon us. Through this visit to Gravesend, we saw Poca-
hontas as more than the legend we live behind, we saw her as the first to brave
the new world that opened up with first contact by the English. We saw Pocahontas
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as one with whom we can identify, as a soul who today can still touch us, and re-
mind us of whom we are and remind us that we have a proud heritage. She is not
a myth, for, she is still inside all of us, and her death and burial in England, remind
us of how far and challenging our path has been since she braved that voyage to
England. She was brave and she was alone. It was a tremendous experience to step
into that church and feel the love of that British congregation. Appropriately, the
St. George’s Church Guide, contains this prayer:

May your Church, Lord, be a light to the nations, the sign and source of your
power to unite all men. May she lead mankind to the mystery of your love?
Amen.

I could tell you the much publicized story of the 17th century Virginia Indians,
but you, like most Americans, know our first contact history. I wish there was time
today to tell the full story of what has happened to the Virginia Tribes since Poca-
hontas went to England to the Court of Queen Anne. The story of Chief Powhatan
and his daughter Pocahontas is well known across this land, her picture being in
this very capitol building with her English husband John Rolfe. But, what about our
story, for years the Commonwealth of Virginia did not care about our story? Our
public school textbooks had scant mention of who we are. So, what do you know or
what does mainstream America know about what happened in those years between
the 17th century and today. The fact that we were so prominent in early history
and then so callously denied our Indian heritage is the story that most don’t want
to remember or recognize. In 2006 & 2007, the Virginia Indian Tribes, were a part
of the commemoration of Jamestown. In 2007, when Jamestown was visited by the
Queen of Great Britain and the President of the United States, the Virginia Tribes
gained a much deeper understanding of who we are, fueled in part by our learning
gained from our trip to Great Britain and in our involvement in researching the
truth about the underpinnings of the first permanent English Settlement at James-
town and, finally, what our contributions meant to its success. Our connection to
Pocahontas and, by extension, to Great Britain must come full circle and extend to
the Congress of the United States of America. We must feel the same honor and
love from leaders of the United States of America as we do from the people from
Great Britain with whom our last treaty was signed in 1677.

I and the Chiefs from Virginia, stand on the shoulders of many others besides Po-
cahontas and Powhatan. One story that has always made me sad, and which brings
in a different picture than the love we experienced in Great Britain, is that of the
Paspahegh led by Chief, Wowinchopunk whose wife was captured and taken to
Jamestown Fort and “run through” with a sword, whose children were tossed over-
board and then their brains were “shot out” as they floundered in the water, and
whose few remaining tribal members sought refuge with a nearby tribe, possibly the
Chickahominy. With this horrific action in August 1610, a whole Nation was annihi-
lated. A Nation who befriended strangers, and, ultimately died at the hands of those
same strangers. As we commemorated Jamestown 2007 and the birth of our Nation,
those of Indian heritage in Virginia were also reminded of this history.

We are seeking recognition through an act of congress rather than the BIA be-
cause actions taken by the Commonwealth of Virginia during the twentieth century
erased our history by altering key documents as part of a systematic plan to deny
our existence. This state action separates us from the other tribes in this country
that were protected from this blatant denial of Indian heritage and identity. The
documentary genocide the Virginia Indians suffered at the hands of Walter Ashby
Plecker, a rabid white separatist, who ruled over the Bureau of Vital Statistics in
Virginia for 34 years, from 1912 to 1946 was well documented in an article written
by Peter Hardin of the Richmond Times Dispatch in 2000. Although socially unac-
ceptable to kill Indians outright, Virginia Indians became fair game to Plecker as
he led efforts to eradicate all references to Indians on vital records. A practice that
was supported by the state’s establishment when the eugenics movement was en-
dorsed by leading state universities and was further supported when the general as-
sembly enacted the Racial Integrity Act in 1924. A law that stayed in effect until
1967 and caused my parents to have to travel to Washington D.C. on February 20,
1935 in order to be married as Indians. This vile law forced all segments of the pop-
ulation to be registered at birth in one of two categories, white or colored. Our an-
thropologist says there is no other state that attacked Indian identity as directly as
the laws passed during that period of time in Virginia. No other ethnic community’s
heritage was denied in this way. Our state, by law, declared there were no Indians
in Virginia in 1924, and if you dared to say differently, you went to jail or worse.
That law stayed in effect half of my life.
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I have been asked why I do not have a traditional Indian name. Quite simply my
parents, as did many other native parents, weighed the risks and decided it was
not worth the risk of going to jail by giving me a traditional Indian name.

Former Senator George Allen, as Governor of the Commonwealth of Virginia,
sponsored legislation in 1997 acknowledging the injustice of the Racial Integrity Act.

Unfortunately, while this legislation allows those of the living generations to cor-
rect birth records, the legislation or law has not and cannot undo the damage done
by Plecker and his associates to my ancestors who endured pain and humiliation
in venues disparate as trying to obtain marriage licenses to being inducted into the
Armed Forces as Indian, all because of these distorted, altered, incorrect records.

We are seeking recognition through Congress because this history of racism, in
very recent times, intimidated the tribal people in Virginia and prevented us from
believing that we could fit into a petitioning process that would understand or rec-
oncile this state action with our heritage. We feared the process would not be able
to see beyond the corrupted documentation that was designed to deny our Indian
heritage. Many of the elders in our community also feared, and for good reason, ra-
cial backlash if they tried.

My father and his peers lived in the heart of the Plecker years and carried those
scars to their graves. When I approached my father and his peers regarding our
need for state or federal recognition they pushed back very strongly. In unison they
said. “Let sleeping dogs lie and do not rock the boat”. Their fears of reprisal against
those folks who had risked marrying in Virginia and whose birth records accurately
reflected their identity outweighed their desire to openly pursue any form of recogni-
tion. Those fears were not unfounded because the threat of fines or jail time was
very real to modern Virginia Indians.

Chairman Dorgan, the aforementioned story is very painful and I do not like to
tell that story. Many of my people will not discuss what I have shared with you but
I felt you needed to understand recent history opposite the romanticized, inaccurate
accounts of 17th-century history.

Let me tell you how we got here today. The six tribes on this bill gained State
Recognition in the Commonwealth of Virginia between 1983 and 1989. The legisla-
tion of 1997 placed the burden of cost to correct the inaccurate vital records on the
Commonwealth of Virginia, but it couldn’t fix the problem—the damage to our docu-
mented history had been done. Although there were meager attempts to gain federal
acknowledgement by some of the tribes in the mid 20th century, our current sov-
ereignty movement began directly after the enactment of the aforementioned legisla-
tion acknowledging the attack on our heritage. In 1999 we came to Congress when
we were advised by the BAR (Bureau of Acknowledgement and Research) now OFA
(Office of Federal Acknowledgement) that many of us would not live long enough
to see our petition go through the administrative process. A prophecy that has come
true. We have buried three of our chiefs since that prophetic declaration was made.

Given the realities of the OFA and the historical slights suffered by the Virginia
Indian Tribes for the last 400 years, the six tribes referenced in H.R. 1294 feel that
our situation clearly distinguishes us as candidates for Congressional Federal rec-
ognition.

As Chiefs of our tribes, we have persevered in this process for one reason. We do
not want our families or our tribes to let the legacy of Walter Plecker stand. We
want the assistance of Congress to give the Indian communities in Virginia, their
freedom from a history that denied their Indian identity. Without acknowledgment
of our identity, the harm of racism is the dominant history. We want our children
and the next generation, to have their Indian Heritage honored and to move past
what we experienced and our parents experienced. We, the leaders of the six Vir-
ginia Tribes, are asking Congress to help us make history for the Indian people of
Virginia, a history that honors our ancestors who were there at the beginning of
this great country. We want to experience the honor and love that we felt was still
alive in the congregation at St. George’s. After our visit to Great Britain I truly be-
lieved that Federal Recognition of the Virginia Indian Tribes would occur in that
anniversary year. The reception we received in Great Britain and across the Com-
monwealth of Virginia convinced me the time was right to end 400 years of dis-
enfranchisement. When recognition did not occur, there was much sadness among
my people. But our hope does not waver. We believe in the language of the Constitu-
tion of the United States of America. We believe that ultimately America will do
right by us. We believe the blood we shed in every military conflict the United
States has engaged in will not be in vain. We believe you will reconcile history in
this country between two cultures in a way that honors our history of learning to
live together in peace and in love. That is what we want for our people, and for
our nation. The acceptance of the invitation to visit Great Britain to share our cul-
ture and history to describe our contemporary lifestyles as both contributors to the
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American way of life and aspirants to the American dream and our decision to
honor Pocahontas at her grave has strengthened our resolve to obtain federal ac-
knowledgement. It has made us understand that we deserve to be on a level playing
field with the other 562 odd tribes who are federally acknowledged. It has made us
unwilling to accept being discriminated against because of both a historical over-
sight and the concerted efforts of our Commonwealth to deny to us our rightful her-
itage. The aforementioned invitation to visit Great Britain was not easy for us to
accept. We did not know what to expect, and we were apprehensive. In a powerful
way this visit was destined to be for it brought us into the history we commemo-
rated at Jamestown in a very positive palpable way.

The Commonwealth of Virginia has taken definitive actions to right the wrongs
inflicted upon its indigenous peoples and stood with us as we commemorated the
anniversary of the founding of the first permanent English Settlement which oc-
curred 400 years ago on the banks of the James River at Jamestown, Virginia. We
believe it is time for the United States Congress to stand alongside us and grant
us the Recognition we deserve as Sovereign Nations who provided safe haven to the
17th-century colonists and helped give birth to the greatest Nation in the world.

Again, thank you for allowing me to submit testimony on behalf of the six tribes
in H.R. 1294.

PREPARED STATEMENT OF WAYNE ADKINS, PRESIDENT, VIRGINIA INDIAN TRIBAL
ALLIANCE FOR LIFE

I am Wayne Adkins, an assistant chief of the Chickahominy Tribe, and I am sub-
mitting this statement on behalf of The Virginia Indian Tribal Alliance for Life
(VITAL), an organization of the tribes seeking Federal acknowledgement through
H.R. 1294, The Thomasina E. Jordan Indian Tribes of Virginia Federal Recognition
Act of 2007.

In 1999, after the Virginia General Assembly passed a resolution memorializing
Congress to grant them Federal Recognition, the Virginia Tribes united to seek rec-
ognition through Congress collectively. VITAL was founded at that time to, among
other things, work with Virginia’s Congressional delegation to obtain federal rec-
ognition.

The Tribes of Virginia have been seeking federal recognition for nearly a century,
but largely through individual tribal efforts. John Collier, head of the BIA in 1943,
stated that it is largely “an historical accident” that the tribes of Virginia were not
recognized, because our treaties were with England, rather than with the United
States. For well over a century, ethnologists from various institutions have affirmed
the identity of the Indian tribes in Virginia through independent, scholarly studies.

Part of VITAL’s mission is to build grassroots support within the larger Virginia
population. Throughout this effort, we have been pleased with the overwhelming
support we have received. Starting in 2006, and throughout 2007, the Virginia
Tribes participated in events commemorating the establishment of the colony at
Jamestown that lead to the birth of the United States. At these events, we shared
our history and culture in dance programs, panel discussions and historical presen-
tations that honored the memory and contributions of our ancestors. And again, we
received affirmation of support for federal recognition from all demographics and all
regions of Virginia. The universal reaction we experience is surprise, even shock,
that no tribes in Virginia are recognized by the United States, followed by the state-
ment that recognition is appropriate and long overdue.

A significant event during this commemoration was the trip to Kent, England by
a delegation of Virginia Indian people. The people of Kent insisted that the Virginia
Indians be a part of their commemorative events. This participation became a life-
altering experience for us.

Tribal leaders were treated as heads of state, acknowledging the tribal sov-
ereignty that is still recognized by the English people. We were treated with much
respect wherever we went. Even more important to many of us, we visited St.
Georges, the church where Pocahontas, daughter of the paramount Virginia chief
Wahunsenacawh (Powhatan), is buried. We were able to have a private worship
service there and to worship there with the people of Gravesend. While at that site,
I felt that we had fully reconnected with our ancestors and we had come full-circle.

This event, coupled with the many expressions of support by the people of Eng-
land for our federal recognition effort, confirmed for me that federal recognition of
the Virginia Tribes is warranted and strengthened my resolve to pursue it even
more vigorously when we returned to the United States.

Through the efforts of VITAL, tribal leaders and our Congressional sponsors, we
have enjoyed successful hearings in each session of Congress since 2002. We con-
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tinue to receive exceptionally strong support from the Commonwealth of Virginia,
including recent Governors.

The Virginia tribes are seeking federal recognition now for the same reasons as
our ancestors who initiated efforts to obtain recognition in the early part of the 20th
century.

It would allow our students to participate in educational programs open only to
federally-recognized tribes. It will also help us provide health care for the elders of
our tribes who cannot afford health care on their limited incomes.

Recognition will allow the tribes to repatriate the remains of their ancestors in
a respectful and dignified manner. Museums and universities, for example, have a
large number of Virginia Indian remains but are not required to repatriate them
to non-Federally-recognized tribes.

Federal Recognition would place the Virginia tribes on equal footing with other
tribes in the United States and afford us the same rights and opportunities they
enjoy. Our tribal governments will be able to more fully exercise their sovereignty,
helping to ensure the continuity and future of our tribal communities.

Finally, Federal Recognition will officially affirm our Indian identity and heritage
in a way that our ancestors were prohibited from doing by the state of Virginia. It
will allow us to fulfill our ancestors’ dream for recognition and further honor them
and their efforts to achieve it.

I strongly urge the Committee to mark up H.R. 1294 and position it for approval
by the full Senate this year.
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@ Montana-Wyoming Tribal Leaders Council

222 North 32™ St - Suite 401, Billings, MT 59101 Ph: (406) 252-2550, Fax (406) 254-6355
Website http:/iwww.miwytlc.com Email: belcouri@miwytic.com

Senator Jon Tester

Senate Committee on Indian Affairs
U.S. Senate

Washington D.C.

Dear Senator Tester:

As Chairman of the Montana-Wyoming Tribal Leaders Council www.mtwylle.com, |
am forwarding this letter of Support for those Tribes seeking Federal Recognition. [i is
my understanding that the Hearing you are part of with the Senate Committee on
Indian Affairs this date is considering the following Bills:

S. 1058, the Grand River Bands of Otiawa Indians of Michigan Referral Act;
S. 724, the Little Shell Tribe of Chippewa Indians Restoration Act of 2007;
$. 514, the Muscogee Nation of Florida Federal Recognition Act;

and H.R. 1294, the Thomasina E. Jordan Indian Tribes of Virginia Federal Recognition
Act of 2007.

The Montana-Wyoming Tribal Leaders Council representing the Large Land Based
Tribes of Montana does stand this date to support these Federal recognition bills and
continues to support the continued efforts of Chairman John Sinclair this date as he
festifies before the Senate Committee on Indian Affairs seeking Federal Recognition
of the Littte Shell Tribe of Chippewa Indians (5.724).

We thank you for your continued support and advecacy.
pactfully Submitted:

es Steele, Jr.

hairman, Montana-Wyoming Tribal Leaders Council
Chairman, Confederated Salish & Kootenai Tribes

cc:

Chairman Byron Dorgan
Vice-Chairman Lisa Murkowski
Members-Senate Committee on Indian Affairs
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ATTACHMENTS TO THE PREPARED STATEMENT OF HON. ANN DENSON TUCKER
ATTACHMENT 1

Muscogee Nation of Florida — Executive Summary

The Muscogee Nation of Florida, alse known as the Florida Tribe of Eastern Creek Indians, is a
Tribe of Creek Indian people whose homie is centered in Brucs, in Walton County, Florida, The Tribe
was renamed in 2001 during a constitutional reorganization to better represent its traditional roots and
identity. The Creek predecessors of Muscogee Nation of Florida signed 11 treaties with the United
States hetween 1790 and 1833. By these agreements, the removal of the ancestors of the present
day Muscogee Nation of Florida began from their traditional homelands in the states of Georgla,
Alabama and Florida. (See Attachment 1. Significant Creek Treaties and Treaty Cessions)

Those who formed our modemn nation followed the Choctawhatchee River south into the State of
Florida from Dale County, Alabama as early as 1837 to escape the federal government’s removal
policies. That year federal officers had noted that some 200 Creeks lived at a village near Daleville.
(See Attachment 2; Creek Wars lefter dated 1837)

By the 1850s, the Creek people had begun the process of forced adaptation to survive. Migration
into Florida required the re-establishment of traditional grounds, communities, lifestyles, and
governance. In 1853, the General Assembly of the State of Florida passed its own stringent racially
diseriminating laws:

it shafl be unlawful for any indian or indtans to remain within the limits of this State, and
any Indian or indians that may remain, or may be found within the limits of this State, shall be
captured and sent west of the Missiesippi; provided that Indians and half-breeds residing
among the whites shall not be inciuded in this section.”

This Act removed any possibility of Creek people openly living traditional lifestyles, much less
identifying themselves - or being identified - as members of a Tribe of Indians. The law did not
prevent the Creek people that formed Muscogee Nation of Florida from creating setflements that were
separate and distinct from white or black communities. However, the laws of the State of Florida
required the public suppression of identifiable Creek self-governance, traditional ceremonies, racial
identification, practices and lifestyles under the direct threat of removal or death. Today, this policy is
described as Ethnic Cleansing. ’ :

“When | was 8 years old | was beat by my father fo make me remember not to talk abouf
being Indian in public because we'd be sent away... it's been 80 years. | guess it's afl right o
talk about it naw.” {an added thought written on the side of her list of' ‘Things to Remember’
for her first interview with a Historlan in 1979} ~

Malzie Ward Pate, pictured, deceased 1997
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The miscegenation or Jim Crow laws of the South became the determinant for racial identity. In
the State of Florida, a non-reservated indian living in Northwest Florida after 1853 was classified as
white, negro, or mulatto. There were no allowances made in the State for indian pecple who were not
Seminoles, did not live in the Evergiades, and had been forced {¢ choose a migration into Florida or
adhere to Andrew Jackson's Indian Removai policies. The Creeks of North West Florida were
legislated to disappear into the fabric of an emerging white or black population. The 1852 law of the
General Assembly represented the first Act of Extermination by the State of Florida and remained part
of the State statutes until the federal Civil Rights Act was passed in 1964.

‘My Mama used to bleach my knees when | was in elementary school away from Bruce
¢ because they were so dark she was afraid I'd get sent out of the white school.”

Becky Ziegler — pictured, Tribal Member

When the categorization of “Indian™ as a race disappeared, the legal impact was a documentary
void in the Tribe's history of recognition by external sources. There are no documents written by
observers from outside Muscogee Nation of Florida to list the Nation as an Indian community, No
anthropologists visited the remote community of Bruce, which was best focated by following the
Choctawhatchee River or poor logging roads. Outsiders were not welcomed to stay in the area.
Logging camps had to remain away from the Tribal Community. In essence, Muscogee Nation of
Florida was a closed community system. While Muscogee Nation can easily document 6 of 7
mandatory criteria for federal recognition, it cannot meet the current interpretation of 25 CFR Part 83,7
{a) which requires “identification by an extenal sources” unti! after the Civil Rights Act was passed.
At this time, in-house interpretation and regulatory application made by personnel of the
Office of Federal Acknowledgment requires decumentation marked ‘Indian’ for every decade
from 1900 to current day with no consideration for state laws that prevent the criteria from
being met. Consequently, the only Creek Tribe to be federally recognized under these regulations.
was achieved only by Senatorial intervention in 1983.

Historic documents generated inside the community itself provide ample evidence for the
continuity of Muscoges Nation from 1890 to the present. Even though the Tribe was forced to
acknowledge the new policies of the State of Florida and try to survive them, Muscogee Nation of
Florida continued to’ function. It maintained its traditional form of leadership, subsistence type of
living, and shared economics. Second cousin exchange marriage became a way to protect Indian
bloodiines in the remote areas of the community, (See Aftachment 3 — Land Patent)
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Records of two institutions, the Muscogee Nation of Florida’s schaol and its church, provide
written evidence that the Creeks in and around Bruce survived throughout the twentieth century. Pine
Level Schiool was established in 1890. The name itself is historical, located in old Creek teritory, and
was brought to the Tribe's new setfiement at the base of the Choctawhatchee River, as was Antioch,
the Tribal Cemetery and Tribal Ceremonial Grounds. Anticch is the site of the Battle of Cowpens, the
most violent battle fought in Walton County, Florida during the Creek & 3 W L
Wars: Pine Level School served primarily indian students who were
taught almost excfusively by Indian teachers. The school was

renamed Bruce School during the hardsst years of the Jim Crow laws.
A board of Creek Indian men administered the school with an elected

liaison to the county education system. The school closed in 1954 because of a decreased
population of Indian children in the area. During its years of operation, it afforded the community a
place for social and political activities, The women met regularly to quilt, play bingo, and trade feed
sacks to make clothing for the children in the community. The annual records of the schoot document
the community of the Muscogee Nation 'of Fiorida for over 60 years. The school building became the
property of the Bruce Women's Club, an organization of Creek Indian women that still exists today.
The Bruce Women's Club proudly returned this building to the Tribal Government for the Muscogee
Nation of Florida. (See Alfachment 4 — Register Page from Bruce School dated 1915)

For the past 150 years, Muscogee Nation of Florida has continued to maintain ceremonial and
traditional practices. During the late 1800s, the community made a move to incorporate some sort of
organized refigion into the community through the work of outside missionaries and circuit riders. The
institution of the Church was anocther example of the community’s efforts to co-exist with a dominant,
dangerous and encroaching white society.

“One night my grandfather got called ouf to the front yard by the KKK. We knew they
were going to try to burri us out. The voices gof real loud and things were getting bad. All of a
sudden one of the guineas up in the tree messed an the hood of the Grand Wizard and it
made them all start laughing. We still kesp guineas because they saved my Grandpa's fife.” §%

Dan Penton — pictured, Traditional Chief

Although the old ceremonies continued, the establishing of an acceptable church
il ' was used as a method to ensure the protection and survival of the Indian
= community. Handwritten church records document the names of community
members who formed the church, the births and deaths of members, and the
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continued participation of Creeks in this institution from 1912 fo present day. The records are still
maintained in the same format. it is noted that the Alabama-Florida Conference of the Methodist
Chuarch recoghizes the Bruce Methodist Church, sstablished in 1912, as a Native American Church.
The original Churgh roils listed from 1912 to 1917 form the basefine documenit for membership in the
Muscogee Nation of Florida. (See Affachment 5— Church Rolf dated 1912)

“t remember when there was dancing on the grounds at Antioch and |
remember the old ceremenies going on back when ‘Diamond Jos" was
alive. Any time there was problems, we fust went fo Mr. J.J. and he sorted
them alf out.” .

idell Burnham {age 102}

Muscogee Nation of Florida maintained a fraditional practice of leadership vested in a central
male or female passed down from one tribal member {o another or, in later years, elected by the tribal
membership. Leadership was based on the ability to serve as a liaison between the tribal people and
the non-Indian communities because of hilingual abilities and literacy. These qualities were vital to
the survival of Muscogee Nation for the protection from further erosion of Creek identity and cuiture.
The leader maintained a precarious balance serving as a representative, a mediator, a negotiator, and
an advocats for the rights and protection of the community. The Ward family provided the succession
of leaders within Muscogee Nation of Florida throughout the twentieth century. The names of these
leaders and their order of succession are well remembered by community members. They are:
Wiliiam Josiah “Diamond Joe” Ward, Jesse Josiah *J.J.” Ward, Mano Ward, Maize Ward Thomas,
Donald Sharon, Jehn “Breck” Thomas, and curmrent Tribal Chairwoman, Ann Denson Tucker.

William Josish Werd  Jesse J Ward

The communitiss and people of the Muscogee Nation continued to practice fraditional form of
government with its customs, madicine, language, hunting and fishing, and cooperative labor. During
the early 20" century, the Tribe saw an increase in its membership. Men often maintained muitiple
households and houssholds supported each other in a communal type living. By the late 1830s, the
economics began to shift, which affected the Tribe’s indigenous area. Turpentine industries deciined,
as did logging. The Tribal community was faced with developing new methods to ensure economic
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survival. Liguor production filled this desperately needed void of revenue utilizing farming abilities and
enabling the communities to locally produce crops for its creation such as com, rice, and sugar cane.
This was a tribally sanctioned enterprise with most of the community mernbers involved in either its

manufacturing or its delivery.

“We were atways poor growing up. 'd get sent up fo Mr. Mano's store. He used fo just put the
food on a tab like we were going fo pay for . He knew we couldn’, but he always made sure we
] gotfed”

Carot Pate - Tribal Member

In 1947, the Bureau of Indian Affairs made an announcement for a Land Claim Settlement that
would affect the historic Creek Nation. The people of the Muscogee Mation of Florida were
participants in this [itigation through a supportive agreement with Creek Nation East of the Mississippi.
Ultimately, the litigations required a suit be filed against Creek Nation of Oklahoma to prove the
continuance of Southeastern Creek people. Designated representatives from this Tribe's leaders were
present in the halls of Congress when a determination was made in favor of Creek people.

“Thank you for your inferest in the Creek Land Claim Settlements.. However, you are mistaken
about who [your people] are. Al of the Creeks from the area you mentioned in your letter are
either dead or removed...”

Letter to J.J. Ward (pictured) from DOI/BIA

The case was resolved in 1957 and the Southeastern Creeks were determined eligible to share in
this seftlement. Payment letters from the Department of the Interior were not issued until 1971, 3
years after the death of community leader J.J. Ward, who had worked for almost 25 years on behalf of
the Creek people in Florida. The Docket 21 Letters provided legal documentation that finally
reaffirmed the existence of Creek Indian people in Northwest Florida. But, it was a minority that the
State of Florida was unprepared to deal with. (Affachment 6 — Docket Letfter of Chairwoman Ann

“1was 18 years old wher | got my land claim lelter from Interior in 1971. | took the letter with
me to register fo vole as an indian. The Clerk said thaf there wasn't a race for “indfan”, but |
cotild choose to be an Asian. She finally made me an “O” for Other. If wasn’t easy to make
the state identification system accept a racial change - it always labeled us as white or black
by sight.”
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In 1674, the State of Florida created the Northwest Florida Creek Indian Council under Florida
Statute 285 to deal with Creek Indian issues. Members of the leadership family of Muscogee Nation
of Florida served on this Coundil, including: Mazie Rosseli, Zera P. Denson, Donald Sharon, and Ann
Denson Tucker. The State appuinted council assisted the Creek people with slections to the formal
structure of the Florida Tribe of Eastern Creek indians in 1978, now known as the Muscogee Nation of
Florida.

In 1986 the Senate and the House of Representatives for the State of Florida passed concurrent
Resolutions that recognized the Florida Tribe of Eastern Creek Indians as the governing agent for
Creeks in the State of Florida.  During this same time, the Tribal government had cooperative
agreements for repatriation in place with the Air Force, Navy, and the State of Florida. This
agreement stayed in effect untii NAGPRA prevented repatriation by non-federal Tribes. In other
words, the Tribe no longer has the right to re-bury our dead. (See Aftachment 7 ~ Resolutions passed
by the Florida Senate and House of Representatives)

A petition for federal acknowledgment was tumed into the Bureau of Indian Affairs in 1978, but
was retumed the same year because of major ¢changes to 25 CFR Part 83. During the period of
1978 to 1995, the Tribe wrote 3 separate petitions for recognition. The first two
petitions were not submitted, primarily because of changing BAR policies and
rulings on other Creek petitions, including the Senate Administrative
recognition of Poarch Band of Creeks in Alabama. Muscogee Nation of
Florida submitted its petition to the BIA/BAR in June of 1995. In 1996, the
Tribe received its Technical Assistance letter from the BAR (now OFA). The
Tribe finalized it's respense fo this letter in 2002, it was placed on the “Ready, Waiting for Active

“Banker Boxes

Consideration” list in January, 2003. However, at that time, the Tribal government was notified that,
federal reguiations had once again changed and that it needed to convert 120,000 documents into a

computer database for the Office of Federal Acknowledgement - 83 banker boxes of information —
and that all data must be organized and separated on a criteria basis. In other words, if one document
is required for all 7 criteria, it has 1o be copied 7 times. In the case of Muscogee Nation of Florida, an

amount in excess of 840,000 sheets of paper could be required. The Tribe cannot bear this financial

burden. While the Tribal g(wemment continues to try to meet new regulations with no mechanism for
being ‘grand-fathered in’, our elders die without federal recognition. (See Aftachmient 8 - Letter dated
January 31, 2003 from R. Lee Fleming, DOVBAR)



84

A written Constitution was set up in 1978 with the assistance of the Northwest Florida Creek
indian Council. Tribal codes were completed and adopted by 1990. The Tribe has an acceptable
accounting system in place with regular audits for state and federal contracis. The Tribe runs a
congregate meal site inside its Council House for the local community and is now establishing a
volunteer fire department with the help of local Hub Zone personnel. The Tribal Government
maintains good working relationships with focal commurities, participates in many community
sponsored events, and has numerous resolutions of support from state officials and local
governments, including the Walton County Board of County Commissioners.

A generation has been born and a generation has passed away while Muscogee Nation of Florida
continugs to make enough petition changes that an ineffective and unfair process can be satisfied.
The problems encountered by Muscogee Nation of Florida is uniquely the case of a Southeastern
Tribe, whe must respond to a set of regulations that deliberately ignore the violent policies, history,
and impact of Jim Crow laws on its one hundrad ~ year past {the only time period that the Office of
Federal Acknowledgement curreritly considers). The Tribe cannot be recognized by an external entity
as an Indian Tribe when its people were not allowed to be Indian.

Muscogee Nation of Florida has 408 members who have met stringent membership criferia.
Tribal members have provided vital records demonstrating their ancestry from persons whose names
wzrg are recorded on the church register from 1912 to 1917, a direct

relationship to the Parsons-Abbott Creek Census of 1832 in historic Creek
Nation, and must maintain active ties to the Bruce community. More than
one-half of Muscogee Nation members live within a 10-mile radius of the
Tribe’s Council House. More that 80 per cent live within a 30-mile radius.
Almost all Tribal members live within 50 miles of Bruce, Florida.

Margt Gattl, Storyteller Members of the Muscogee Nation of Florida are not members of any other .
federally recognized Tribes. The Tribe has a 7-acre land base in Bruce and has 13 acres of 4000-
year-old shell mounds that it keeps in protective trust for the benefit of all people. The County
Commissioners of Walton County Florida gave the mounds to the Tribe. There are limited services
provided to the Tribe’s membership. (See Atfachment 9 — Tribal Demographics from 1900 to Present)

“The Tribe helped me get money fo go to college on through indian Education when | was 18. It was the
difference in my gefting my degree.”
Eila Mae Walters - Tribal Member
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Muscogee Nation of Florida has never been a part of another Tribe except through the
cooperative effort of early Tribal leaders in the Land Claim Settlements of the 1950s. Tribal members
still live on original Florida homesteads that date back to the mid-19th century. The people of
Muscoges Nation of Florida have lived together, fabored together, worshiped together, and stayed
together as a Tribe despite the adversities created U.S. government Removal Policies and by a state
government that attempted to legislate the Tribe out of existence through categorical removal and
forced assirrilation.

“We'll be an Indian Communily no matter what happens fo us with Indian Affairs. its
what we've always been and what we'll always be. | hope one day they'll understand us
and what we've been through.”

Bill Ward - Tribal Member

iniiA AR
Youth Councll Mermb

5
ers

The Muscogee Nation of Florida now seeks a restoration of its relationship with the United States,
which was established by treaties, disrupted by removal, and suppressed by racist laws. The
Muscogee Nation of Florida Tribal Council cails upon the Urnited States to rectify injustices of the past,
reaffirm treaty relations, and restore recognition of the Tribe’s sovereign rights. (Atfachment 10 —
Letters of Support from Coushatta, Alabama Coushatta, Seminole, and Coleville Confederation)
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1814 — Treaty of Ft. Jackson.

General Andrew Jackson called for a meeting of Chiefs of the
Lower Creeks ~ friendly Creeks, A small percentage of the
Chiefs were in aftendance and signed away Georgia and
Alabama homeland. Northwest Florida became a highway
for oppressed and struggling Creeks - the first stage of an
Eastem Trail of Tears,

1821 - The Adams-Onis Traaty with Spain.
Confined white sefiiements in Fiorida to Pensacoia and
St. Auguetine with the remainder occupied by Creek Indlans.

1823 ~ Treaty of Camp Woultrie.
Commisstoner Gadsden urged the: remaval of Indians from
Florida alfogether. This treaty is the division between modem
Creeks and modern Seminoles.

1832 - Treaty of Payne’s Landing

Removal of any remaining Creek [ndians to Mississippi, After
the Seminole’s Treaty at Payne's Landing, Creeks now in
Alabama Jocated in Norhwest Florida, Thers are some
records of Creeks who emigrated or agrsed fo emigrate
through the Abbott Parsons Census Recards.

1832-1833 Treaty of Washingtonn & Treaty of Fort Gibson.
Provigions obligating the Creek Nation fo move fram thelr
fraditiorial homes to fand west of the Mississipp! River. Not
il Creeks agreed to leave Creek territories - ancestors of the
Muscoges Nation of Florida have remained at or near their
tradlfional homelands from treaty times to the present.

Attachment 1: Significant Creek Treaties and Treaty Cessions
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Executive Department, Ala.
Tugkaloowsa, Hargch 20% 1037

Deax Six;

With much siéanum, I tander you my siccere congratulatione, on the

happy and {t0 you) honorable terminsrion of the War with the Seminole
Indions. Whilst assaults were being made, elsewhere, Upon your well wipning
Juat lsursls for yourself, The fitizens of the socuthwest rcan never cease Lo

appreciste your sexvices, and chexish your fame; nor can I helleve yeu
have snything to fear, in vegard to eithsr, from your fellow civizene,
threughout the Union.

You have douhtless seen that we have had another Creek War. The

vemanent of the tribe commenced Theic murdere, and depreations, anow,
about the first of January; and they have repeated them at interxvale wp to
the pregent time. I wes satigfied from the woment I recelved the firnt
inteliigence, that nothing would restore safety and tranquidivy, to the
inhabitants, but the eatire remeval of =1l Indilans fram the Country; and,
therefore, at once urged that course upen the commanding officer at Fort
Mitchell, and mome of the contractors Finding it necesgary to the
accomplighment of wy views, I called of the Secxetary of War, ad interim,

for his sanction, and the xid of his authority. abouk the firat of
February;

and, in due time, obtainsg an ordex from him, for btheir immediatse
removal to Mabile Point, where they are to be jolned hy the wsrriors,
new in Flarida, and thence procead to the countyy assigned for them West
of the Missiseippi.

From the bept information I can chtzin, few of the Indiane, who

were yeally hastile, bave been killed, or taken. Some ¢f the stlll remain
in the pwamps of the Cuba-Hatchee, and the Cowaglee: but the grester

portion have £led farther South, and are now in the Hasmocks and morzsees,

:vhich Loyder the Choctawhatchie and Pex River, near the Ploxida lime. I
ave

reeceived meveral communications fxem the quaxter-ome from the Colo.
commanding the militis of Dale County, borne by the late representative
from that county, in the Legislature, who is an intelligent & honest man,

Attachment 2: Creek War Letter
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which wepysgesnts the manber of warriars at ahout two hundred. Thie
estinate maxy be large - but esch paxty, thet has beon arvtacked, so Caw
Tas I am informed, haa heen able to yepel the Civizens, who aspenbled, and
marehed ageinet them I have ordered the commanding officer of the Dale
county Militia to ralse a company of infantxy, and station it &t a3 suitabls
point for repelling the imcuraions of the enemy: and I have ovdoved the
commanding officexr of the troops who have been muskeved into mexviaoe
in the Creck uounty to detach a part of his fovce to 2id in the defence of
thig pare of ouy southern fromtier, 1f sny ckn be spaved from othexr dubies,
From regent informabion, I entertein sume dovbkkd, whether sufficient sid can
be furpished from rhet quarter. It is underatood that the tyoops havée hed
some recendy skizmisben with parties of hostile Indians, resmaining in the
nation, which did not everntuats in very decislve victories.

It im, also represented { I believe truly] that a zupber of the Florids
rndians, still remaln wishin the limics of that Texritery. near the Choctaw
katohie, It im aupposed they have vaken oo part in rhe way; yet, it iy
necepdary Lo bhe psrmansnt tranguility of the white popuiation, and zlao
to their own welfarxe, that they should be removed.

Would it not be well, for you to send & detachment to that quarter,
puEficient to %ill, or captwze the fugitive homtils Creska: and almo oo
remove the amell party of Floxida Indians? I trust by the time this reaches
you, the Furxther services of the Alsbama troope will not he necessaxy in
Bast Florida; and that they may socon he on their zeturn warch. If this
conjecture be well founded, they could be transported Srom Tampa, to
Pensaccls, or Choctawhatchie bay, with greatr facility, snd spoedily be

in rbhe infested district. I understang the Choctawhateohie s navigable

up to the Alghama line; and if 80, wonld greatly expedite the
tLransportation

uf the Infantry, and storep «f pubaletence ke,, Rowevar, I think Lt.Cnic,
CawlEleld's pattalion would bs comperent to the propoped duty: and

2fter dispatching Lhaet, rhey could continte their march homeward theragh
DRle, Pike, Barbour, Bussell, & Macon, sweeping the country of the owtlviag
and straggling Creeks, in those counties.

7 am vary desirous that your oparstions ghould result ip definite pesce,
and mecurity, to the whelde country, throuvgh which you have paased. I fael
asgured, you ave equally auxious £oF such & rasult, and shall skerefore,
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hepe my sugcestions will meet your favorable popslderation,

Bhould you think it nececstary to continue s force, during the suwmer,
at tbhe post iz Florida, I trast that duty will not be sstigred to the
Alabkama Volunteers-ssgecially te Lt. Colo. Cawlfleld, Battalion. They are
from one of the most mountainous.& hexlthy regiona of the South-wesk; and.
Tf atatvloned there during the appraxchivng osseon, would inevicably £sll
victems to the digeamep of the climate. Thess troopn axe {(ap L confirdently
rope you have found them] brave, generous, and potricoui¢ citizene; and
T phould most earnertly depreciste their exposure to the hot eun, and
numid atmopphere of Florida, for the next foux or five monthe. ¥
Pleace let we hear from you At your sarliest convenience.
wirh the highwst regaxd,
I am, Dr &ir:
Your friend & obt evt.
&.C.Clay

¥Major Gen. Thor $. Jesup,
Tampa Bay Florida.

* ¥ hope you will return through Alabama, and nkat I ehall have the
pleasure

of seeing you.

Sorrce: Alahsma Department of Archives nnd History, Montps Y, Alabs Govenor C.C. Clay adninisteative
records, SG6433 lder 8
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United States Department of the Interior ..
BUREAU OF INDIAN AFFAIRS

TN REPLY REFER YO

1B/2777% MUSKOGEE ARES OFFICE

PER CAPITA MISKOGEE, OKLANHOMA 7hLOL
WARGy ELI7ABETH E.
ROLL~EGC 11447 APPL-32RTE

NAOGMT ANN DENSOM
REUCE FL 32455

NEAR APPLIBANT

YOU HAVE BEEN DETFRMINEN FLICISLE TO SHARE IN THE PER CIFITA
DISTRIBUTION OF OREFK JUDGHMENT MONSY FROM DOCKET 24.

RE CANNOT &T THTIR TIMF SAY WHEN TRE PAYMENT RILL BE FADE
BECAUSE THE RNLL IS NOT FINISHED AND CANNOT 8% UNTIL ALL
APPLICATIONS ARF ANCFRTER OR FEJECTEDN, ALL NOTICES QF
REJERTION RECEIVFD BY THE REJECTED APPLICARYS, AND URTIL ALL
SPPEALS FROM REJFCTED APPLICATIONS ARE DECIOED BY THE
SOLTICITOR OF THF NEPARTMENT OF THF INTERIOR AY

HASHINGTONy RN.0. YHFRE WILL BE THOUSANDS OF EPPEALS TO EE
DFCTIDEDS.

WHEN PRAYMENT IS M4NE, WE DO NOT EXPEQT IT TO BE MORE THAR 490
FCR EACH FLIGIBLF OERSON,

WE APE DUING ALL WS TAN TO SPEED UP THE PAYMENT.

BIRTH GERTIFICATFS AWMH OTHER DOCUMENTS FILED TO SUPPCRT YOUR
EPPLICATION ARE HFREWITH RETURNED UNLESS THEY HAVE BEEW
PREVIQUSLY RETURNED.

PLEASE NOTIFY U TN WRITING OF ANY CHANGE IW YOUR ADURESS.

SINCERELY YOURS,

TRT?%i#ﬁ*ER(TIGNS OFFICER

Attachment 6: Docket Letter
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Attachment 7: Senate and House Resolutions
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United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
QR - ‘Washington, I.C. 20240
T REMY REFER TO:
Tribsl Services - AR JAN 3 1 o3
MS: 4660-MIB

Ms., Ann D, Tocker
P.0. Box 3028
Bruce, Florida 32455

Dear Ms. Tucker:

Thatk you for transmmitiing the sceond portion of the response (o the Technical Assistance
review letter dated April 11, 1996, from the Muscogee Nation of Florida (formerly Florida Tribe
of Bastorn Creeks), petitioner #32. The Bureau of Indian Affaits (BIA) received this portion of
the response un June 5, 2002.

The Branch of Acknowledgment and Research within the BIA bas prepared & preliminary
inventory of this submission. Please find a preliminary inventory enclosed.

In gecordance with the request signed by the governing body and transmitted with your letter of
May 11, 2002, the BIA. placed, as of January 29, 2003, petition #32 on the “Ready, Wsiting for
Active Consideration™ list. There are eight petitioners ahead of your group on this list. While
the group is on the list, the gioup’s governing body may supplement the petition materials,
When the BIA is ready to begin sctive consideration of this petition {the evaluation leading to
the Assistant Secretary - Indian Affairs issuing a proposed finding), we will notify you.

if you have any additional questions, please feel free to contact the Bureau of Indian Affairs,
Branch of Acknowledgment and Research, 1849 C Street, N.W., MS 4660-MIB, Washington,
D 20240,

Sincerely,

L
oK

Chief, Branch of Acknowledgment
and Research

Enclosure

Abtachment 8: Letter dated January 31, 2003 from R. Lee Fleming, DOI/ORA
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Attachment 9: Tribal Demographics 1900-Present
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CoUSHATTA TRIBE

COF LOUISTIANA
Office of the Tribal Council

David Sickey
Conndt Menbee

July 12,2004

s, Ann Tucker, Chairwoiman
Muscogee Nation of Florida

G Lakeshore Drive

Shalimar, FI, 32579

Dear Ms. Tucker;

It is with pleasure that | extend my suppert in your wribe's efforis towards federal
recognition and the chance to improve the lives of your members through progsams and
services, Your tribe is descrving of the govermment-to-govermment relationship cxtended to
other tribes by the federal government and the tight 10 your own governance.

With this status your people will be able to nddress the grgent need for health care,
education. housing, recrention, elder care and programs to promots the youth of your
community.

I have knowledge of your people and community during my visits and I have seen
firsthand the presence of your continued exisience as zn Indian community and the
governing process in adminisiering progeams and services to your people. 1 have also
atiended tribal and community meetings where you continue 1o condict your government
traditionally with elders as leaders in giving advice and counsel. Thers is no question of
your identity and your status as Indian people possessing a legitimate and visble wibat
government,

Again, [ offer my support without reservation end encourage you to call upon ma if'1 can
be of assistance in your petitioning process, a5 well as other arcas of rautal imerest. Please
knew that the Coushatia people stand ready to assist you and your people in alf your future
endeavors, ' .

Sincerely,
David Sickey
Tribal Conncit Member

..HP'MH'IS-H 357 A8 ASE 1fan) I;O Box 99 l’.iw'n, TA Tas513

Attachment 10a: Coushatta Letter of Support
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Frasces Baitisc
1000 Union, #2613
Scattle, WA 98101

huly 18, 2004

Ms. Ann Tucker. Cheipwoman
Muscogee Nation of Florida

6 Lakeshare Drive

Shalimar, FL 32579

Dear Chairwoman ‘Tucker;

This letter is tv offer my support in your efforts to gain federal recognition for your people and
join others who ave in support of this process,

As the farmer Chairwoman of the Councit of the Alsbama-Coushatta Tribe of Texas and serving
ott the council, 1 am deeply aware of the struggles you face in trying to bring changes that will
provide your people a chance to establish 2 government to govemment relationship and enabling
your people to self-govermn and establish a foundation for the youth of your tribe. Your tribe is
descrving of the recognition as & community of Creek people who we consider brothers and
sisters and certainly our ancestry. :

During my visits to your tribe, | witncssed an Indian community working together and living ina
distinet community and mainaining a patiern of lift common to our tribe and others in the
Southeast, Your traditional style of govemment and culture remains a viable part of your people
and is evident that your identity has not been Jost,

As you proceed in your recognition process, the Alabama-Coushatta peopls of East Texas are in
support and stand by you in your jowmey fowards ibel sovereignty.

Sincerely,
Frances Batlise

Attachment 10b: Alabama-Coushatia Letter of Support
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Cyav 555, INDIANS—REWOVAL 0%,
. R .- . . T . .

3

! W& Indians sa tendered -t the Thitksd
are vefused, then this proviseshall be whoelly.

mopeiitive: VL 0 T : RO
o Swal 20 Tin A4 fairther enaeted; That the Govenior he'and

he'is héreby refguired to raise. one’ Regiment of Moimted

TYolunfeers, saud oriis I’xe’gimc%xt'@f Infnutry, eoch Regimont
to congist of siofmore than age thousand men, to be orgin.

Jzod, provided i'qr,f‘e?uip‘{ﬁc(i' :én‘d disposed uf a8 heveimatter
ovided ; andsaid Regiméntixhall have tho same awmber
of ofticers, and ench ofticer shall have the same Yank which

is now preseribod. by fhe Ki)itia Laws of this State, and tu

Do armod- insvel maiiner as the Compmanding:Oflicer may
Fliinld ths o¥igondies’of"the service may rédiire. L
Srn: 8. Se 4t Further engeted, That said . Regiment of

ReiguliedGen: Voluntears as aforesaid shall epipose- one- Brigade, and
eral, electinnof shall he commaniled by a Brjgadier Generul, o be clected,

Offferrs

; . £ ree Ty
Tancer lo Gans Bre. 6,

hy the-joint vote of the:General "Assumbly,” who shiall Ve,
commissioned by the CGovernpr,  fud shall - be dntitled to |
the sume s#al oficers as.an officer of similar rank i the
United States Avmy ; amd the (Foverner-of this Statesshall
eonfery by Brovet Comenisainng ’Q‘om titne to fime, sueh wil-
itjonal rapk on the said Brigadior Gepeval'as may be-re-
epdivedd to ommanid. siehadditional fotve as may o
fije to tine be orderald in the service, as heyeinaftes

L X3
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'SEG. T, Bet fuvther enacled, Ahut for the purpose- of
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INDIANS—REMOVAL GF Cyar, 555 455
| prayidhig for [the] shbsistence, forage, transpartation, and’, 1
puyiofthe, Volunteor§ anthorized to Lot raised by the'secs 00
arellgection of this ach the st ol five huwdred thovsand ™
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ARy, R RS & . LA RO
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€, Snid bionids shall be made payable ten years from.. -
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“erning- thereon: shall. he p.l\id: gemi-anpuallyoand fon per

_centuiry of the aniual revenue of the Stafe slinll be pledged.
o therbdomption of suid Honds, ) .
COSuel8BERE Surther. eigcted, That cach. ofieer s shall R,
report fo.his senior in egiuibind, and the Brigadicy Gewer- -~
alto the Compiander-indChie{at ALY, and skl Brig
wle shall be governed - by the “rules and-articles "ol wiw,
- and regulativns of the United Bentes. S .
- Buel 0 Be 7 furthéy enaetod, That there shall be a Quartgrm:
Quartermiaster, and Conunissary Lo cacli . Rediment, who e
§hall be governed amnd divected by therules Jor the gove

v

crmuent. of the Bubsistence and Ouartermastors depart-
1 Y

ment i1 the, Army.of the, United Stafes s Al also n.pay:.
master why'shall be geverned: by the fules andregulations)’
by whicl Paymasters in the Uuited Statés: Ay are goi-
erned T Proewdedd, That ghonld the United Siates, fail ov
yefueg to aecept the services of said Troops, the Comptral-’
Jer of this State; shall be, and iz hereby authovized,. and Froviso:
required-to issuewirrants upon the 'freasary of this State,
for 2l seeonnts’arlsing or to avige, in’ consegnouce of tlhic
provisions of “thiis Acet, and swhick shail hdve been proye
arly vouched, and apyrovind by the proper” Military Olli-
eers. S T
s Swa, 100 Be st fupther enacted, Thut the Guvernor is- Accounts
. hereby anthorized, and-ho is roquired to canse proper-a¢- youcy:
counts, and-vonchery, for-all expenditures made, and éxs '
"penses incurred,. on aceonnt of the remioval of . the Indiang
Cander this.Aet, to be made, and to eall on Congress to
cmpke aw appropriation to reimburse the Stute for. the
sanie, . - C o '
Bra. 1L, Be it further enactad, That the. Governor. be, yuviis
- andl-Hip s hereby regnived to cause the ofticers, céimand- o
“ing the * diftevént Divisions; Bitifaides;  Régimerits; Battal:
- Hogyjd and Compariies ih this State, -to érganize theirre.’
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<136 - . Cuar. 356 : ROADS,
D e N .
1852, . < "spective commands immdiiiately; td be.hiedd in réadiie;
o and subjegt’to- the orders of the officer communding
dovish.  Volunteer forces for the rewoinl of the Indiang & Pydeis
dedl, That.the Governor shall noet commenee actnal opera-,
Aiong within the Indian boundary uniil the' fonrth duay of”
May nexf, and neb untit he iskatisficd that the  General
Govermment lis deternnined wob to remove: said:Indians
Ty Torce, or otherwise : Lrowided, further, Tliat if actaal
Tostilities shall be emmenéed by the Indians before thas
“time, ‘then the foreguing -provise; shall be of rofores or
effeet.o . ) )
CnBue, 120 Be iF further enaeled > That the Treops, and of-
ficors fafsid imdes thi provisions of this Act, shallnot be
- entitlel to, nor reecive pay from the State, until they have
reveived ovilers tonvareh into the Indian Territory for fhe.
protection and defence of the smue. :
[Tavsed] the Renato, January 17, 1853, Passed the auze of Reprosentaiives,
Juipary 12, 1853, Ssturand by the Governor with his Yeto,  Reconsiderel in
Toeth Houses, amd paissed, By the requivite Constitutionid mnjerity,

Crarren 536 No. 57.]
AN-ACT to amemd an el I refation fo the ‘sppoistaient of Commissioners amd
Oversers o Rmnfc&.. oL e
C8uenox 10 Be it endoted by the Sennte. and House. of
WRepresentatives g’ the Studo of I lorida-in General He:
+ Term of ofiee. X S bly eonvened, That hereafter all Conymissioners and
O versoers of 1loads. shall hold:their offices for one’ year,
and wntil their suecessors ave, appointed and: gualified, 40
stead of two yoars. . . L
) S, 8. Bed further rnacted, Tk so much of the lay
- Repenl. “in relation to the appoinfment of Commissioners and Over-
’ seers of Nounds as ontitlé them to Tiold their othices furtivo
years, be and the'same & hereby repeaied: R
: [Pns’ﬁﬂ”ih’c Touse r':f,fb'preseﬁl:\i fres, Doedmber 24, Y852, Dussed the Se
Decatnber 28, 1852 Approved by the Govemor, Ucugmbur a1, [ELEX B

Crartee- 537~ No. 787
AN ACT to repenl an act ip refation to Pilolnge fur the Tort of Key .\X‘rét.:

oy . Sxerron-1. Bevienacted by the Senalg and_ ITovuse af
Bépgat Representatives of The Stabs of Flopide. dm Gdnerid Hs
sembly topvenced, That an act intited dn act in yelutios
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\k:lbl.\lll:_‘,, M RINE weadd AcusENIE wemsge
A '
Jperson v pergois who shall entor
ewners thereoll : c .

o [ nesel the-Thuma of Repredentalivos: ]}m}mbr-r'lf!f\w..%q!aoxl the Sow-
atey, Docemlaer £3,1852, Apijwoved by (he Govtram, Juﬁ“ﬂt_'!.sf-?:ﬁ.j:.‘ ’

3 e A AR : T T s - —
oned in e Tash proegiling m-.chbn\‘.slmll be yeidd By Lo Epeieen
velaitm s the owner. or .

Casvrre 558, —[No, 60,1

. AN AQY la prevent thie bading with the Todiana i s Rearfe.

Suarwos 1 Buidk dnapted by, e Sensle wnsd Jpvse af
Lepresentaties of the Stafe of M loride i Gonepal ds-
souhly wonpened, That from and dfter- the first day. of
April nexs, it shadl not o Jiselut fr any porson or persons
to sell, barter, give, loan; or it any manuer famish to-any
of the . Indiang now -xeinnining iwithin the limits (:lf ths
Biate; or to wiy negrd belowging to or vesidivg with suaid
Inelinus; any spivituons Hyuors, powder, lead, or any goods, o .-
bt St ys WL LT : nelians, tns,
watees, of merchandise ot any deseription, . Tl favidiig
Brg, 2 e <8 purther epueted, That frow - aud-afer the with, =
first day of Apiil ext, it shall wot be Jawtud for any *pag-- -
sim ov persons to prrchase from the said Ludians or-negrods,
either with ensh, promises, goods, wires, or merehiiidise
. ol their produce, cither of sling, hides, beeswuax, Jlorses,
-cetHe, hogs or any manutacturel articles,
Bre. 3. B¢ AL fuither enaeled, Fhat any jerson.oF por pradment
sung vislating e provisions of this-act, shalt be-siibfect to
fine not hezs than live handred dotlars and Smprisouvient
nok- lews than six meonths, ab the, Jiserction of the jury, ind
shall moveovor he dseuatified lrom éxereising vr holding
Ay Shiiee of profib or Crust’in this Skate or serving'as furors.

- Sug sk - Be @b further endetad, Thak any [pésen or pev-" g o5
sons nuking| with; sale, Dafter or furnishing spivituous 1 e, -
epnays; powder, lead, voods) wires anid merchandise tuv any.
of the albresaid Indiang or negroes. withio the limits now
allewed or allotbed to the Todinns, coutrany G the true jn-
gent wul meaning of this net, shall be indictalde before the
Olrenit Unnre of sy County of the State, as way be most
nenvenient {5 the parties, vwler the sione réles and regu-

~ Jations as afe wew  provided by Tow v other cases s Lyo-
widely howereir, That the trading. with Timlfans as contein: Proviso.

- pluted by the provisions of the foreguing scetivns, shall

nob prevent any of the hialt lveeeds or peesong deseending

+ dvone bad'wn mothers wow yesiiling mnvig the whites, fiim

©, trangactiog abdduing all T lid watlers aud things with

.
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Coae, 546 HISCTRLLANEOUS,

white citizens a3 Lhey cowd or might Tave done before tes
pasdioe of iis nedis Aned bt 48 fusther provided, Thib niut
thingin this ack shall De so conalrhel as to prevent auy
person or persons from purchasing the praperty df any 1n-
diaus who may be abond to emigrate,. ‘

. [Passed the Sennte, Necembay 98, 1838 Vassad the Tonsr of Refwesentativon
Decenibr 28, 1852, Approved by the Guvemorfunsry & 1854 :

Cuxirer 559~ No.6i |
AN ACT to rewudnds {he practive in Celushimd Provecclives,

Srevox 1. Be it eancted bip 1he Sinnfe ond Linuse off
Represendatives of the State of Llorida o (fendid-cl s
sembly eonvrnardy Think feom aud niter the passage of thiv
“Act, in all éages wherein the Delendant wpou his trial foey
traduces no testimony, hie shall, by bigaselt or Counselihy
. entitled to the concluding argument betare the dury, as is»

now the practice in the trial of eivil e.o-s,
{Pasand the Tioe af Regriszantalives, December o4, 1829, Passod fhe Sen
ate, Devember 29, 1858 - Approved by the Gevereor, Jannary S0 1852]

Crarmir S0—{No. 617
AY ACT amendnbary W the soveral Aels vow in Sree in Wis Siale fn redation
o te Tembimg with Negrocs, o
. Srewtox I, Be %t rnaeted by the Senale qud Tlonse o
“Bepreseniatives of the Sate, of Iloriduin ioneral ds-
aembly eonvencd, Thut 16 shall nof he lawful for -any per-

. Wegroes, trad-gon by himselt, agent, servai or slave, tn sell dr sive any

« hog with.

spivitnows or Yinous Jiquars to any wegro wirhiu this State,
An any guantity.  Any person violating the provisious of
' this Ack, shall Bé subject to indichrent, gl upon convig-'
‘tion, be dined” not.execeding one hatdrad dollars, er jues
‘prisonment not exeeeding three ymomilis, at the disevetion
of the Couit's I2rorided, That this o\eb shall pot ho so

vonstrued as to frbid vwners-from.giving their own slaves
spirituous or vinous livdors, ' '

" [Passed the Hoose of Representudives, Janvary 5, #580. Thaased the Senals,

Janupyy By 1883, Approved by the Governer, danwmry 18, 1883]  ° .
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Crase, 557, MIBURLANEOUS,

- Jeprosentatives of the Stwte of Flopics in General A

sembiy vonvengdy That i shall not Tre Lo fol fuany Indian -
Ageut, Oflieer vf the Arviny, or other person or persons, to
remove oub of the Himits of this Btate uny negre ornegris,
mulutto or mulattoes, which iy eutue in with the Tudians,
or be taken with them, or whicl sre now or may be fideen
hereafter within  the present tempueary limits o the In-
dians, as assigned By Ceneral Worthy without first adver-
Lising the suwme for ut least six wecks in some newspaper
published at the capital of the State, fully deseribing said
negro or negroes, mulatto’ or mulattoes, and produciag
thewt at Llsborough Court 1owse at-lenst three weeks by
fore the expiration ol said six weeks of advertising, so that -
any person or pefsons claiming may have opportunity to
iustitute legal procoedings, and Juve tie title suttll by
Judicial deeree: Jreeided, That this acligkall not’ exs
tend oveyr the uegro or negross now acconipanying the del-
cgationef Thdians from the West, ov which may heyeafter

‘aceompany any delegation of Tudians frow the Wostof the

Migsissippi for the purpose of alteeting the yemoval ¢f the
Seminolds. L : .
Bro. 8. e 4t further enaeted, That i0any porson oy pee-

gohs shall violate thiswet, ho or they shall be liable to in-

dictiment for o misdemeanoy, and on convietion Lhereol shail
be punished by Impeisonment for ot kast #ix months, or
a fine not exceeding five hundrad dollnrg, ab the diseretion
of the Jury, and bie liahle for deuble danrages sustained by’
any pergon or persens by reason thoreof, e

Bro: 8. Be b Farther enacted, That i all enses of a,
ety 0 any negro or negroes which may come in - or be:
taleet? with the ludinms, wa mentioned in the fipst seetion
ofsthis act, the };ut‘smm op pevsons - mnking sueldelpim - nay
< belore any Justice of the-eace of illsbo-
yougl Connty, who shall, within tew days from the time
such claim is entered, snmmon & jury to try the same, and
it, wpon such trind, the party claiming such negro vr ne-
groes shall establish, by proper evidence, his ownership of
the same, to the satisfaction of the jury, they shall so re-
turn in their verdict, and the snid Justice shall theveapon:
order that sueh negro or negroes be deliverad, fo the . poers
soi or persons’ elaimbig the swne, and the Sherifl of said-
County shall excente the order of the said Justice in'the
sume manuer.as Lo 35 anthorized to exeente any order,

_jndgment, or extentions issuing ont of the Cirenit Court.

Ree, ko Be 46 further ceacted, That the exponsey of ad-
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vi JEVEX TO LAWS AND REBOLUTIONK,
FLORIDA RAIL ROAD COMPANY ! Centinurd
TiondBaloney of subseriptiun, ' '
Purchwe af Ours, ; " . .
Erivhieges, . . ' ) &
Individesl proputy, . » R
Valsallonof, . i

How 1)), Jotacesl of dimrs hull!or, uh ol
Raten of trspmporiation, ‘ .
Dniages to pawsanigery, &0, . '
Nepert to Btack helldors, . '
FRAKKLIN OOUNTY 1 Orenked Tiver i dechired mtuuh
UADSBDEN COUNTY': T'aople of Seuthwesleru portion roffavad

from Yivy July, ks, . . ‘ .
tla\ﬂﬂltll Adt h H!lﬁ- ta, " * . »
(IATIRISON, W.: Act for rollef uf, i ; p
UEOLOGIST; (S Brare Fruinzem) é ‘ ’
UERMANY, WIL: Actherieed la astablbh frry, - .
GO\"R“OB[ M ‘m - Ll " .
GONZALEZ 1 Authorlsed to bulk! Wharf al Fevsaculs, "

QONERNMNENT; Permonont Beal of, .
TAMILTON COUNTY : Jnidge of Probute bn lutlullll bz ot An

Juntles of Prane, ; ' 5 5
HARBORS: (Ses Rrvxne axo Wannon)
HAYWARD, W. T Ach fur valief of, - .
HEALTH Yeavdanl (See Quanantivg Lawa) .
TERNARDO OOUNTY: Achio leeats Kita of, . .
HOLLINGAWORTIL, BYEPIINN Aol for roltefef, ;
HOLMEE CUUNTY 1 Olerk of, net for vollef of, z .
HOPHING, Ti: Loan far payhiect afy . . .
Resalutlon by aiveyof, . . '
IHDIANG 1 Ast repanling ast lor rasoval of, . )
Adt ta provile for remond of, . . .
INDIAN COUNTRY : Lawa of ity i lures In. - .
Removal of gagracs flom, ' .
Punlslment for, ' . . :
Oinim te il Lrinl, ' . '
INDIANS: Unlawiid frallog whth, , . '
Tiddnvest lue, . )
INJUNTIION BONDN; Ad mntlliq mllhh 14 .
INBOLVENT BPATES: Aot i roluthm W, ' '
INTHENAL IMIMOVEMENY, . ' '

Dol of Jutdtinl Dnpwvovomend, v . ’
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4" ATTACHMENT 3
', a 'fk,‘j" gl

BEFORY T8 IHDIAY CLAIMS COMISSION

THE CREGK NOTION, )
Pefitioner, } '
TE. ] % © DOCKET MO, 21
THE TWITED STATES, y
Defendent, 3
MOTTON

C. ¥. HYcGhee, Rnby Z, Weatherford, Johm V, Phillips snd John Fillians,
25 mombars of snd on the relation of The Perdidn Friendly Creck Intlen Bund
of klsbean end Northwest Floride Indlsns, by one of thelr ritorneyrs, Claude
Pepper, nove this Commission for leeve to £3l2 the ebtatched Suvpleuent to
Stetevent of Spesific Poinks of Lew and Aulhorities in Supnert of MWolion for

Lesve to Intervene.

G, ¥. WOGHER, RUBY Z. WEALTHRRFOED, JQHN V,
PHILLEPS AND JOHN VILLIEIRY, AS I@WITRS OF

dF thelr Attorheys of Record
Weshington, D. C.

CEXTTRICHIE OF SERVIGE

I hexeby gertify thet on the I5th day of May, 1951, one copy of the
ghove Motdon ms served ujsen Mr. Paul . Niebell, 1201 19t% Street, ¥. ¥,
Fashingten 6, D. C., Abtoraey for Petiiioner, end one cody wae servad on
Mr, Baldh &, Bavney, Depuriaent of Jusihice, one of tha Lttorneys £or Defandsvt,
Wy malliag.

THOAS V. LRFEVAE
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BEFORE THE INDIAN CLAIMS COMISSION

THE CREEK MATION,
Petitioner,

v3e DOCKET WG, 21

THE ONTIZD STATES,
DNefendent,

RSN N W)

SUPPLERENT TO STATEMENT OF SFECIFIC PQINTIS OF LAW AND
AUTBORITIES IN SUPPORT OF MOTION FOR LEAVE TD INIERVENE

I¥. {(Continued)

APPLICANTS FOR INTERVENTION HEREIN ARE A TRIBE, BAND OR OTHER
IDENTIFIASLE GROUP RITRIN THEL YEANING OF THE INDIAN CLAIVS COMMISSION ACT.

¥ AR R EE

5. At the hearing on spplicant®s Motion for Lepve to Intervene, owestimn
wes raleed as to whether agplicazzts' sre & Mhribe, band or other idenmtifimile
group® within the meening of the Tndlan Olsims Commlzsion Act,

These terme are novhere defined in the kot itself, Since Shey ave
not self-defining, heving, especially in the case of the phraze ®*olher
identifiable group™, no precise mesning, recourse to the legieletive history
is necessary, to estsblish whzt Congress meent by thenm.

Mo clue iz given in the Committee Feports of the 79th Congress which
enected the Indian Cleims Commission Act, other thean the general one implieit

in the brosd purpeses of the ict to dispose of all Indien Clelms,
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The legislative history of the Imdian Cleims Gcmmission ket did
not begin, however, with the 79th Congress, The plan for a Commission to
remedy the unfortunste situation of the Indlan Claims had i)ee.n under
Comgressionsl consideration =t lerst einee 1934, (See Rsnete BINI S.3444,
73rd Congress, 2d Sesgion). This bill provided for e "Gourt" to negotiste
settlevents with "any Indisn tribe or any band of Indians®,

At the fivst Session of the 74th Congress, Senzte Bill §,2731 was
introduced, considersd by the Senate Committee on Indien Affsirs, which
veconsended its passsge, and wes passed by the Senete on Amril 22, 1937;
it did not pass the House., This bill asought to crezte = Commission with
the duty to ®investigste 21) claims ageinst the United Stetes of any Indien

tribe, band, or other commmel group®. During the hearings on this bill

before the Committee, there wes discussion of the maning of the term *commmal
group", {Beerings before the Committee on Indien Affeirs, United States Semate,
Seventy-fourth Congress, First Session, on 8.27321).
Gommem;ing on Page 36 of the repm;'o of hesrings, the dlscussicn

emong M. John Collier, Commissioner of Indian Affairs of the Inmtericr
Depertment, Members of the Committee, and others., explored thoroughly the
mesning of the language then used. AB the Commission doubtless lmows, the
Interior Depertment played & msjor role in sponsoring mnd drafting this
legislstion., This discussion, which is the only one we have been sble to
£ind spywhere of the scone of the terms used in the Act, Ls s¢ importent thet
we respectfuily commend it to the etientlon of this Commlssion and seb it forih
as follows for its convenience: '

U CHATRMAN, ifr. Armeld hes submitted sn emendment.

On page 2, line 12, after the word "bend” insert the

following langusges “or cless heving a comuon right
or cloim®, '
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"  Tha purpoge eviuantly is to extenéd the opporiumity

for fillng oleirs to & smaller number of Indisns then

8 tribe or e bsud, by providing thet & few Indisns

having 2 comron right or clalm misht subnit ench claim.
Has the Depertment any sugsestion to meke es to

the pdvissbility of havihg thet amendment?

M, COLLIER., The only reason thet cccurs to me vhy

it might be inedvisable would be that it would permit
a gmell group of Indisns with individusl claims to
form themselves into such » cless, which would fores
the sdjndleation of these Innumersble individusl clsims
into the Gomv."sn.on. The Commission has & bLlg job,
enyhov,

"SEMLTOR, FRAZIER, Unless something of that kind is
inclnded, how are these 1ittle bends the.’n are awey from
the tribe to be tsken cere of?

*#R. COLLIER, The bands are covered in “tribe, band, or
other communel group,® However, say there are three or

four gllottses who have a grievence and who have recelived
petente in fee. They counld not just band together into

a group of Litigents snd come together before the Commisgion,
Trhere 18 no objection to their coming except thet It would
anormously increese the labors of the Commission,

“THE CHAIRYAM, As I undersiand the theoxry of this bill,
it is not Inlended to glve individusl Indians a right
to come Into court; is that corvect?

"R, COLLIER, WNot es. drawn, If thet were done, certainly
the court would neve to be indefinitely enlarged, so thet
they could hendle 811 thet business,

WIHE CHAIRMAN. If this bill shounld become s law as now
grawn, it mwould force upon the Commissien g responeidbility
in the esriier stages of its existence to defins “iribhe®
and define *band®, so it will be up to the Comwission
itseif to say just how many Indiasns and whet ¥ind of
Indiane would be nscesesry to form & tribe, and the ssme
thing 88 regerding forming & hand.

wyp, COLLIFE, I do not Inow why these Choctews would nob
come rizht under the Commission. They sre n sesregebed
grovp, If they are now by themselves, the fact they vwere
once prrties to a tresty in common with the Oklehoma
Ghoctaws would nob be releyant, They certainly are a

commupal_gronp, and they wonid come right linder this bill.
"OTAIRMENT OF J, E. ARHCLD

"yR, ARNOLD, Are the ¥issisasipni Choctews considered &
group or & band?
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*if, COLLIFR. They are that, quite definitely so.

#¥R, ARUOLD, Hes that been deterrdned? It is en un-
determined cuestlon.

*ER, COLIIFR. It Is a guestion that this Commizsion
would resolve, end it wovld resolve, it seems to me,
in the affirmetive; certeinly it would, They have
definitely a collective interest, They all suffered
together, 4id they not?

YR, ARNOLD, I hardly asgree wita you, but thet interest
hes not been determined, The object of that smendment
is to bring them before this Commission.

ayF, COLLI®R. I think they are before the Commission.
The trouble with thet amendment is that that brings
nat only them before the Commission but any number of
other individual clzimants.of sl3 sorts and kinds.

nE, ARNOLD. We might £ind a difference of opinion
vhen the fommissien 1s created.

"R, COLLIER, If you went to get them in, put in &
specific referaice to the Choctews, but do not adopt
omnibus langusge thet will dring in all the individual
cases before the Commissiond

AYR, ARNOLD, What about the smaller groups of Indians
in Polk County, Tex.? There are two or three groups
down there.

8¥R, COLLIFR, They certelinly sre & group., Lotk at
California, There we have s cese where ell the Indlans
sre invclved in one lidigation, but that does not mesn
thet eny one of the seores of perticular tribes or banmb
in Celifornin wey not have cleims over and above wobat
they are litlgeting now, It would certzinly come before
this Comnission, It certuinly doss uot mean, for exemple,
thet only the Sicux Tribe as & whole could appesr before
the Commlssion. Any settlement of the Sionx Tribe could
gppesr befors the Commission, because it iz a commmal
group, I am cerbain, in the cese of the Mississivod
Choctans, they woald be defined as e communsl group.

MR, ARROLD. The ohject of this smendment was to brosden
the 1itigation so that there would not be any hair splitting,

M, COLLIER, There would not be eny heir splibting, b

I do not Jnmow why you should brosden it by =py definition
thet wonld allow eny twio Indians with individual claims

just to get tugether, snd then they czn force the Commission



113

%o disveose of =1l theze hundreds of thonssnds of
mebters of individusl Indian business, unless the
ecommittes wents ta do thet, I you ars golng o
do thet, you hove to ‘creste more machinery; if it
ig to become an sgeney For sebtling individuel
¢leime as well as these group claims, then it has
to be enormnusly incressed In personnel.

mWE, ARNOLD., There is a group of those Chogtews in
Lovisiana,

wPER CHAIRMEY, I3 is obvious tuet the word "hand®
1& intended to mean a fewer mumber of Indians then
e trike, :

YR, ARNOLD« Yes.

tTHE CHAIRIAN. A band of Indians really might be &
group of Indians belonging.to different tribes, if
they hevwened to Live In the same section of the
country —~ Siocvxs, Choctaws, Chickasews, Creeks, and
vhetnot. They might not belong to any one varticular
tribe, eny more than one or two of them, but bended
together they wounld constitute & band of Indjans. So¢
it ocenrs to me thet until we kave & definition of
the word "band® it will not be necessary te try to
define a smalier group, because & hend of Indizns cowld
be s very smell number,

R, ARROTD. Pardon me, X believe the Court of Claims
has defined thet word "bond" somewhers.

WIHE CHAIRWMAN. Under the terme of this bill it would
be np to the court immediately to define "band*® I1f the
re.usst were releed, Until the courts heve deberamined
or defined the term, it wight be sdviszble to let this
stand becanse il might be determined in such = way as
to sabisfly =211 the Indisuns who wers o come in,

¥R, COLLIFR. Certaluly: the Seminoles of Floride, who
wers once part of the Ssminoles of O%dshoun, are nox u
band, at least, and a communcl groun. They wozld come
In hers th e horey with theix sen claims, thol hsve been
acommlaiing long sinse they ware split off from the
Oklshowa Indlans, .

BEEYATOR FRAZIER, There are several dznds in Florids.,
MTHE CREIRMAN, 4t lenst three diffevent groups,

R, COLLIER, and they amight have separate claims.
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NITALTOR FRAZICR. Under your definition of inls,
ench one of those bande would be sllzible 12 cose
-ip wndey btais BLLL?

"R, OOLLINR, Qh, ves; I think sursly they would,

ape CHATSYAN, 1 think the languege of the amendment

is intended only bto define ths ters hand.® I believs
thst the word *hand® is broed enough to cover the
language of the smendament. Ik occurs to me thed vshem
the gourt has g chance to pass unon ib and & chance

to define it, then, 1f this definition is pot satis-
fantory, somebine in the future we can teks up an
amendnent to define tha teram ¥hand® in such s &y as

to satisfy thass zho mipht be out of court, if advissble,

WYR, ARNOLD. All right, Senstor. - The only object of
that amendment was theb we wonld not heve any culibbling
or helrsplitting 1n comning before the Commisslon.

ATOE CHATRAAN, Tt wonld be a matter of proofl, znyway,
either under the wording of the amendment or wnder
the x»avd "hand,® I belleve you would huve 2 bethar
chance under the sord "bsnd." For the present, it
aceurs to me this ie broed encugh, until we find it is
oot

42, BLAIR. May I &8k a questlon, nlease, M¥r, Chelresr®
The teram *band" hes been definzd ot one time by the
Gourt of Cleiams, Indlceting a group of Indiens belonging
to a purticular tride, smaller than the tribe, hub which
hes beeh recognized by th: Qovernaent ng a bund of 28 =
partienlsr grimg, as & part of g tribs. This hill refers
to Yor other commmal groun” The guestion I wanted to
agk is: Doss thel mean o comsunul zroup composed of #ll
of one irive, or a commraal proug composed »f various
tribes, 80 locabed zeographienlly as to farm o group?

"8, COLLIER. Xes., It was latended to go even beyomma
the definltlon of »band”, bub your guestion is g lithle
broed, beezuse it mwens Lhe Government or eny hranch
has negotinted wibth thet aroug. Thet slone would brig
the Mississippl Choctaws Into it, ZThere may be othep
cases of sroups of Indisng sho heve s gommm grievance
who have suffersd = common logs of lend fbrouoh l&z"‘hea

ox error of the Governgent. It is Intended whet thev,
£ onlr a local villegse, shall be mdle to ccse in.

R, BLAIR, ZHepardless of bhat tribal relation?

R, COLLIER . Y 8, The communel grown is inbended 49 go
vary meh farther than the definition of "band ¥ 1 an
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comfisent it will brins gll thege lpcitimate
cages In,

3

AF CHAINMAH, Let me giwe two Lfllustrstlons thet
%11l serve to meke clexzr the noini that you raise.

In wy gection af Okxlahoma we have three different
groups of Indians bthet hmve the sam: legal rights,

the Kiow:s, Domenches, and hpsches. The three tribes
are Joined together in a certsin arsa, ewnd they =1l
stand on sn eguality befors the law, Their lends

ware dlssesed of =zt one time, and they wera joined
together, and taey narticipated itozether in the returns
from the eale of their lends. From the dets thet they
wers 8o joined to the preasent their rights sre comwon,

How, we night nave a few Apaches, a few Comenches,
and & few Klowzs fora & band, Their rights wonld 811
we the szme, but It world be a smaller mumber than
eltner tribe, :

Then Yake in northern Oklahowe we have the Wichibag,
the Cadsos, snd vecious bznds, sbout 13 different tribes,
»oments of different tribes, asaociated there on an
evunlity before the law, 4 few of those Indlans of -
cach tribe wiznt gel topether, Thelr wights would be
in common, but they might not be satisfied with what
wes given Lo the larger group, aud they would sant to
progamibe 2 claim far the benefit of the smllar gronp.
That is what I hed in mind by stehiaz thet & number of
Indinna of dlfferent tribes might eet tagether, I doubt
i you eounld tgke e Choetws snd a Seminole and s Oreek,
ull heving a differeat status befors the law, and mat
them Inlo = group end give them the »ight to go into the
Court of Claims. X cannoct concelve of eny case they might
have, Bubt whers fewer Indisns then a tribs, or a pronp
off tribes, hsve s comaon status before the law, I do bhink
they cught ta bavs the right to come in ani gssert the
clalm, Throuah that they wight, oben un s case 204 bring
in 8 lorger number, Thab misht be possible,

®3EJATOR STEIWER. Oan the chairmsn advise the commities
wvhether it was the ovurpose of the zuthor of the bill,
to exelinde consideration of claims of individunl Indieags?

nTHE CHAIRMAN, Ye Just mentionsd tast bsfore you came in,
Senstor Steiwer, Mr, Collier stabad thet if that were
done, it wonld necessibate a very substantlel increase
in the personnzl of the court and the busineas of the court.

RERIATIR STSINER, Thet is, if individuzl cleims were nob
permittad within the jurisdiction of the Commlission?

PTE CAAIRUAN, Yes; ond the bill wes not dresm bo subhorize
the oourt to enbtertein individual cleims, the sarllest’
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nuaber being a bond,

RSENATOR SBTEIWSR, I t-dnk thet point would ba well
taken, that it would impose s very gresi borden wponr

tiie Coamission if it were cherged wits the respmalbviliby
of examining individual clains,

Yhile I huve intercupbed, may I ssk whet is the
significance of the word "gow mnn_l;'_.gn lins 127
RIEE. COLLIR; It simoly weans a commwmity, It is sn

attenpt to we heyond the lig;ta’ciogs of the meaning

of "handg¥, which hes bee Mmsed by toie single
definition, snd to take a sinple group of Iadiens
$he have o common intoresh, who heve suffered s counon
;gjur‘g, 7. tat_who wmy not nerstofore asve been recosnized
¥ _eny bv'anr-}\ of the Government.

Thora is g hig zroun of Indisns, the Crgetung, 2
._*_3‘_1._}.._5‘ zo galled, down in Horth Cerolins, It s nob
cortzin that thevy could analify ss s band, becwyuse
ggy»r hergtofore hes the Govermment recosmized thewg

v_wey; yeb thers sre thousnds of them, Thev are
2_coxmumal, grou.

STHATOR STEIREH, Do vou feal if you used the word
Beroun® without eny suzddfeing word :,’og would toke
in wmore territory then yvou wonld w want £o tnke in?

i, COLLIRA,. Yeu micht, becguse that might theow
Jou over to the people who hux have m_de themsslves Into

£ Zrouny 3 1ot _of _:mdigi@ml claimants who Hed fog;ged
e se;Lv“& Anto g groun me re};,r in_order to get inta
this con

vSENATOR STEIWER. Yegs; a small, miscellmnaous proun.

W, COLLITR. Yes; because I daubt if there Is & case
zngwhere where an Indian has s clala that he canact
Tind another Indisn that hes that kind of = claim, TH
goild be perely the Ivmping of thot kind of clains.

Fe do not went these Inuusersble, heterogenecus Indien
claims put on tie doorstep of the comrt if we can help
it. Some guslilving word —— msybe “eommnal! is not
the right word —~ which indicates a historic idenkity,
or en ldentity of ha’“i’bst mokes the thing a commmnl

groug, % group with ‘historic identity, end not mst Y

Astached group of peonls whg got fopether snd made aut

thev were & groun so as to uat inta tols court.

nSANATOS STELWER. The esseatial tn,.m: ig that they have
o common gkim, is it nob?

Wi, COLLIE.. Yes; 2 comson oladm of a sroln chmrrcter.

mespsnasiEReeE s {Tinderseoring sav-lied] .
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In 5.4234 end $.4349, introduced 2t the 3rd Session of the 76th
Congraess, the term fgowmmnal grougt wes amplified to ®idsntifiable comwuial
group?, We are unsble to find eny contemporaneons sxplenstion for this
chenge. S.111%, introduced in the 24 Session of the 77th Congrsss, perpetuctes
this change.

No cousideratlon wes given to crestion of the Commlssion during
the mar. In H.R.1198 and E.R.1341, intreduced st the let Session of the
75tk Congress, sud B.R.4497, intreduced ab the 2d Session of the 72th Congrass,
the term "obher identifisble group® supplented "other identifisble comminal
groupt. Fe have i{kewise £ound no contemporaneous e:q:lanation‘ of the reason
for dropolng the word Svommunal". It appesrs, however, thst the chenge from
Woonmunal group” to “identificble group® broedens the cless of claimants,
and eliminates even the requirvement that the group be commmal in charscter,
so that the lamgusge fineslly employed truly carries ont Mr. Collierts con-
cluding sbatennt 1)7 the zhove guoted repcrt of hesrings, thet the essentisl
thlng iz that the claiments have "= common clsim of a group character®.

The foregoing legisiuiive history meles it clear th;;t your epplisants,
naving & common claeim of 2 groun character, are a group entitled %o sue. Their
nistoricsl identity ae Crecks and their present geogrephical idenbity bring
them well within the W entitled to be heard before this

Comnission.
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ATTACHMENT 5

RESOLUTION 2007- (3
A RESOLUTION BY THE BOARD OF COUNTY COMMISSIONERS OF
WALTON COUNTY, FLORIDA SUPPORTING THE MUSCOGEE
NATION OF FLORIDA EFFORTS IN OBTAINING FEDERAL
RECOGNITION AND TO DESIGNATE THEIR HISTORIC TRIBAL
LANDS

WHEREAS, the Muscogee Nation of Florida (“Tribe”) is comprised of
lineal descendants of persons who were historically part of the Creek
Confederacy, which relocated from Daleville, Alabama, and other areas of
southern Alabama to the State of Florida between 1812 and 1887;

WHEREAS, the Tribe consisted of those Creek persons settled in the
north Florida panhandie in autonomous communities (referred to in the
constitution of the Muscogee Nation as “Townships™);

WHEREAS, the Tribe is continuing the lifestyle and traditions practiced by
the Historic Creek Nation of Alabama and Georgia;

WHEREAS, the Tribe on dissolution of the Creek Confederacy, the
ancestors of current members of the Muscogee Nation of Florida relocated
and reestablished home sites, traditions, ceremonial centers, tribal
government (including through the traditional appointment of tribal
leaders), and tribal economy in Walton County and other rural areas of the
State of Florida;

WHEREAS, the Tribe has continued to exercise the governing powers of
the Nation;

WHEREAS, the Tribe is providing services to members of the Nation; and
enjoying the communal lifestyle of the Nation; and some members of the
Nation remain on original home sifes of their Creek ancestors;

WHEREAS, the Tribe members of the Nation participated in the 1814
Treaty of Ft. Jackson and the Apalachicola Treaty of October 1832;

WHEREAS, the Tribe was included in the Abboft-Parsons Creek Census,
dated 1832 and 1833;

WHEREAS, the Tribe members of the Nation have established an
ancestral claim to land taken from the Mation by General Andrew Jackson
in the aftermath of the War of 1812 pursuant to the 1814 Treaty of Ft.
Jackson;
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WHEREAS, the Tribe beginning in 1971, the Secretary of the Interior
distributed to members of the Nation in 3 actions per capita payments for
land claim settlements;

WHEREAS, the Tribe in 1974, the Siate of Florida established the
Northwest Florida Creek Indian Council to manage issues relating to
Creek Indians in northwest Florida;

WHEREAS, the Tribe in 1878, the Council held an election for
representatives to the tribal government known as the “Florida Tribe of
Eastern Creek indians”, which is now the Muscogee Nation of Florida;

WHEREAS, the Tribe in 1986, the Senate and House of Representatives
of the State of Florida passed resolutions recognizing the Muscogee
Nation of Florida as an Indian tribe;

WHEREAS, the Tribe the community of Bruce in Walton County, Florida,
has been a governing center for the Nation for more than 150 years;

WHEREAS, the Tribe in the community of Bruce, the Nation beginning in
the early 1860s, used and maintained the Antioch Cemetery, which
remains in use by members of the Nation as of the date of enactment of
this Act;

WHEREAS, the Tribe between 1885 and 1947, maintained a school that
was attended by members of the Nation;

WHEREAS, the Tribe in 1912, established a church that is recognized by
the Methodist Conference as a Native American church;

WHEREAS, the Tribe maintained a ceremonial area on Bruce Creek that
was attended until the late 1920s;

WHEREAS, the Tribe’s ceremonial area of the Nation is located in the
community of Blountstown, Florida, 1 of the reservations referred to in the
Apalachicola Treaty of October 11, 1832; is the site of continuing
ceremonies, such as Green Com, and traditional events;

WHEREAS, previous local governments have recognized the community
of Bruce as the center of tribal government of the Nation;

WHEREAS, the Tribe during the previous 30-year period has recéived
Federal, State, and local grants, and entered into contracts, to provide
services and benefits to members of the Nation.
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WHEREAS, the Tribe extends its educational programs to iocal schools
and citizen groups throughout the region in an effort to enhance the
historical knowledge of our schogclchildren and citizens as to the culture of
our local Tribe;

WHEREAS, the Tribe takes numerous displays, artifacts, and other
instructional tools to schools and other locations to assist its teaching
efforts;

WHEREAS, the various teaching tools have expanded to a point wherein
a formal exhibit vehicle is needed to facilitate the transport of these
numerous items;

WHEREAS, the Florida Department of State’s Division of Historical
Museumns and Preservation has grant funds available to assist the tribe in
obtaining an exhibit vehicle to transport its cultural items;

NOW THEREFORE, BE IT RESOLVED that the Walton County Board of
County Commissioners does hereby support the Muscogee Nation of
Florida's efforts to obtain Federal recognition from the United States of
America and recognizes the Tribe’s contribution to Walton County, Florida
by the following:

The Waiton County Board of County Commissioners fully supports H. R.
2028 and 5.514 currently being presented in the 110th Congress of the
Untied States.

The Historic Hunting Lands of the Tribe shall be considered to be the as
referenced in Exhibit A - Muscogee Nation of Florida Historic Tribal
Hunting Grounds.

As recognition of the Tribe’s history the area in the State of Florida in
which members reside that is bordered on the west by the Escambia River
and on the east by the St. Marks River within Walton County, Florida shall
be designated as the Muscogee Nation of Florida Township of Bruce tribal
lands.
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Be it further resolved that a certified copy of this resolution be forwarded
to:

Chairperson Ms. Ann Tucker U.S. Senator Byron Dorgan

Muscogee Nation of Florida Chairman Select Committee on indian Affairs
P.0. Box 3028 United States Senate 838 Hart Office Building
Bruce, FL 32455 Washington, DC 20510

U.S. Senator Craig Thomas U.S. Representative Nick J. Rahall I
Vice-Chairman Chairman Committee on Natural Resources
Select Commitiee on Indian Affairs 1324 Longworth House Office Building
United States Senate Washington, DC 20515

838 Hart Office Building

Washington, DC 20510

U.S. Representative Don Young U.8. Representative Jeff Miller

Ranking Member Washington D.C. Office

Committee on Natural Resources U.S. House of Representatives

1324 Longworth House Office Building 1535 Longworth House Office Building
Washington, DC 20515 Washington, Washington DC 20515

U.S. Representative Allen Boyd U.S. Senator Bill Nelson

Washington D.C. Office Washington, D.C. Office

U.S. House of Representafives United States Senate

1227 Longworth HOB 716 Senate Hart Office Building

Washington, DC 20515 Washington, DC 20510

U.S. Senator Melquiades Rafael “Mel” Martinez
Washington D.D. Office

United States Senate

356 Russell Senate Office Building
Washington, DC 20510

IN WITNESS WHEREQF, the Board of County Commissioners of Walton
County, Florida, unanimously approved this Resolution in regular session
onthe 34 dayof duly 2007, and has caused this resolution to be
enacted and executed o"r'x this 24 _day of 34\-»\ 2007.

WALTON COUNTY BOARD OF COUNTY COMMISSIONERS

Keng} Pridgen, r)hairman
I R Vil fu)
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Muscogee Nation of Florida

278 ChurchRd.  Bruce, FL. 32455
Ph: 850/835-2078 Fax: 830/835-5691

“APeople of one Fire”

Cetober 13, 2008

Chairmen Byron Dorgan

Vice-Chairwoman Lisa Murkowski

Senate Committee Members

¢/o The Senate Committee on Indian Affairs
838 Hart Office Building

Washington D.C. 20510

Dear Chairman Dorgan, Vice-Chairwoman Murkowski, and Senate Committee Members:

On behalf of Muscoges Nation of Florida, I request this letter be placed in my testimony as an
addendum in respomse to comments made by Mr. Lee Fleming, Director of the Office of
Acknowledgement in the Bureau of Indian Affairs, at the Committes's September 25, 2008
hearing on Senate Bill 514, the Muscogee Nation of Florida Recognition Act.

Mr. Fleming’s statements about my Tribe's application demonstrate that his office has neither
reviewed the documents that we have submitted nor has performed even a cursory investigation
of documents that relate to the mandatory criteria in 25 CFR 87.7 that are actually available for
2 Florida tribe. Mr. Fleming's observations following his testimony were taken directly from ¢
12-page technical review letter that Muscogee Nation of Florida responded to line by line at the
beginning of this century. Every line of the letter from the Office of Acknowledgement was
boldfaced typed and followed by a detailed response to remove any misunderstanding or provide
specific clarification. Our response was reviewed, commented on, and assembled with the help
of former Chairpersons of the Alabama Coushatta Tribe and the Coushatta Tribe of Louisiana —
two Southeastern federal Tribal leaders who understand specific historical and present-day
obstacles to tribes in Jim Crow states. Mr. Fleming has never acknowledged that OFA read our
response to OFA's letter or the exhibits, volumes of written data and box-loads of genealogy
supporting our response that we submitted 10 OFA. The Tribal Government received & letter that
the application was moved to the “Ready, Waiting for Active Consideration” list with an
attached list of evidence and documents. To date, there have been no letiers that discuss
projected timelines, points of contacts assigned to the Tribe, nor even a yearly update. On any
given day, we cannot tell you what number we are in line for review. We have checked on status
through both House and Senate Committees in the past. Our most recent mformation had our



129

Tribe at number 4. With the movement of the one Tribe that meets the new policy letter
interpretations, we have been slipped to number 5. As the OFA reviews Tribes in groups of 4,
we must now wait for another full cycle of petitions to be completed before we can hope to be
reviewed, Muscogee Nation of Florida continues to be trapped in the endless OFA cycle, going
round and round again, without any progress, but certainly with more unreasonable, inexplicable .
delay.

In response to specific allegations made by Mr, Lee Fleming:

First, the membership of Muscogee Nation of Florida and its Tribal Government are not 2
splinter group from any other Indian Tribe nor have we adhered to any policies or
directives that would allow the absorption of cur members by another federally recognized
Tribe. As specifically stated in our response in the OFA's Technical Review, the leader of our
community, Jesse Joe Ward, worked independently from the Bruce Community with Calvin
McGhee of Atmote Alabama in the 1950s to enable Creek people in the Southeast to share in the
Treaty of Ft. Jackson. Tribal documentation in the Council House of Bruce shows independent
contact with New York genealogists, letters from politicians including Claude Pepper, Lyndon
Johnson and Spessard Holland, letters from Lenoir Thompson who was representing the legal
efforts of Eastern Creek Indians, and letters to and from the Bureau of Indian Affairs as early as
1947. All of these letters were not dependent on nor tied to the participation of the Poarch Band
of Creeks. They were community based. Paperwork filed with the Bureau of Indian Affairs after
the determination was made that the people of the Muscogee Nation of Florida would share in
the Treaty of Ft. Jackson land claim settlement was initiated in the Bruce Community for our
people — not through the Poarch Creeks in Alabama.

Tn the 1970, our leaders were appointed by the Governor of the State of Florida to serve on a
District Council with other Indian leaders. The District Council, a cooperative effort between
leaders of communities, also included some of the current leadership of Poarch Band who then
lived in Escambia County, Florida. They have since changed their residence to Atmore
Alabama, after pursuing a Congressional recognition. The people of the Bruce Indian
Conxmunity have never voted in elections or lived in Atmore, Alabama, or served on the Poarch
Band Tribal Government. We have had our leadership since the removal of the Creek
Confederacy in 1834, and we settled in a different state than Poarch Band, where we lived — and
still live - as a separate and distinct community. Much like the distinction between England and
the United States, we are two distinct people who have lived distinct lifestyles for over 150
years. Therefore, we find it difficult to understand why the Office of Federal Acknowledgement
is determined that we have an overapping governmental structure and should be absorbed. We
also find it difficult to understand how and why Mr. Fleming disregards the sovereignty of Indian
tribes, whether or not they are federally recognized. We raised this concem in our testimony
when we spoke about the improbability of finding fair evaluation in the process.

Second, it is noted that 98 percent of the members of Muscogee Nation of Florida are
directly attached to the Bruce Indian Community by charch records that date back to 1912
and school records that date back to the late 1800s. These records provide the required
100 plus year baseline roll to document this Indian community. Poarch Band members are
not on any of the baseline rolls of Muscogee Nation of Florida To our knowledge, the OFA has
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never reviewed the baseline rolls in their entirety — nor have any questions been raised about
them to the Tribal Government. When we were instructed to digitize all Tribal data, the General
Counse! for the Tribe spoke directly to Lee Fleming, who said that the digitized data could be
submitted to OFA when the Tribe was moved to the Active Consideration list. We relied on the
advice of Anthropologists who were familiar with the latest internal interpretations of data to
completely review and study the membership and community structure, which ensured that the
community was soundly defined. All membership records include property records dating back
to the time of our arrival in Florida, and a complete demographic profile has been accomplished
at considerable cost to this Tribe, After the recognition of the Poarch Band of Creeks in 1981, the
Tribe’s membership committee began to systematically audit all records to ensure that the
crossover memberships cited in Lee Fleming’s comments did not exist.

When the State of Florida passed concurrent resolutions recognizing Muscogee Nation of
Florida, many Creek people asked to join for assistance with education, social services, and the
like. These people are not included in the roster of Muscogee Nation of Florida that we
submitted to OFA. There were some members who were able to move membership to the
Poarch Band of Creeks because of intermarriages between people in Escambia County, Florida
and Escambia County, Alabama. Our Tribe encouraged such members to exercise their rights to
services from the Poarch Band, if that was where their community and governmental ties were
found since the destruction of the historic Creek Confederacy.

Muscogee Nation of Florida defines its boundaries as the area stated in Senate Bill 514. We
have worked constantly to ensure that we have provided evidence to avoid the very issues that
Lee Fleming cited. The Bruce Community in Walton County Florida is composed of extended
family groups that do not have ties to the Poarch Band of Crecks. Every adult file that we
submitted to OFA contains an affidavit that the member does not belong to any other group. 1tis
the member’s responsibility by Tribal Code to notify the Tribal Government if such a situation
does occur. We stand by our current membership roster. Each member on our roster either
shared in the Treaty of Ft. Jackson, or is eligible to share in the Treaty, or is directly descended
from Creeks listed on the Abbott-Parsons Census of 1832 and of Creek people who arrived in
Florida before 1865 to settle in the Bruce Community. Each member on our roster is a
descendent of persons on our school and church baseline rolls.

Third, Mr. Fleming stated that we could use birth and death certificates, voting
registrations, census documents, and special public records to racially identify this Tribe ~
despite our testimony and copies of Florida law banning Indians from Florida — as though
these actually exist. The documentation demanded by Mr. Fleming is not available in Florida.
Most of the County courthouses were bumed immediately following the Civil War.
Additionally, creating those records over historic time was in violation of Jim Crow laws. Mr.
Fleming's demand reaffirms the Office of Federal Acknowledgement’s lack of understanding of
what Jim Crow laws required. To avoid imprisonment or death; our people had to be white or
black. Although we have other forms of proof of our lineage, such as marriage records, church
records, and a demographical mapping of our geographic community, Mr. Fleming's unyielding
interpretation of the criteria requiring external identification demands sources that would have
resulted in the destruction of our people under Florida law. The fact is that Florida had no Indian
Commission to offer protection, rights and privileges, nor oversight to Native Americans within
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the state. Even in 1971, after the passage of the 1964 Civil Right Act and the receipt of the
settlement letter that was sent out by the Department of the Interior on the Treaty of Ft. Jackson,
over 300 tribal members bad to be racially identified as “Other” to vote because there was no
race for Indian. Mr. Fleming has raised an impossible hurdle, which we cannot overcome no
matter how much paper we provide to the Office of Federal Acknowledgement.

We ask this Committee to understand the frustration of this Tribe when trying to meet an
insurmountable standard that fails to acknowledge historical circumstances and makes us -as a
Petitioner - unable to fit neatly into the check boxes that OFA has created. Please also
understand our frustration when Mr. Lee Fleming bases his comments on a Technical Review
letter without fully reviewing the data that the Muscogee Nation of Florida has made available to
him. Statements being made as fact need to be based on the assurance that all the facts are
known. Since we are not now under, nor have we ever been under, "Active Consideration,” our
current data has not been reviewed. Mr. Fleming's comments appear to represent a mind that is
already made up — a mind that questions our lineage or has already decided that our tribe will be
"absorbed” in spite of Department of Interior settlement letters and community historical records
that state otherwise. Our Tribal Government fully understands that legislative recognition brings
with it a thorough and fair review of membership records by the BIA. We have welcomed that
review for many, many years, The problem is that there has been no review. The system has
failed. Mr. Fleming's comments do nothing to address that failure. Our only hope is action by
Congress.

Sincerel
AT 7

Ann Denson Tucker
Chairwoman
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