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EXECUTIVE POWER AND ITS
CONSTITUTIONAL LIMITATIONS

FRIDAY, JULY 25, 2008

HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:19 a.m., in room
2141, Rayburn House Office Building, the Honorable John Conyers,
Jr. (Chairman of the Committee) presiding.

Present: Representatives Conyers, Nadler, Scott, Watt, Lofgren,
Jackson Lee, Waters, Wexler, Cohen, Johnson, Sherman, Baldwin,
Schiff, Wasserman Schultz, Ellison, Smith, Lungren, Pence, King,
Franks, and Gohmert.

Staff Present: Perry Apelbaum, Staff Director and Chief Counsel,
Ted Kalo, Deputy Chief Counsel; Benjamin Staub, Majority Profes-
sional Staff Member; and Crystal Jezierski, Minority Counsel.

Mr. CONYERS. Good morning. The Committee will come to order.

We face few issues more difficult, complex or important than sep-
aration of powers in general and excesses of the executive branch
in particular. As our first great civil libertarian, in my mind,
Thomas Jefferson wrote, “The greatest calamity which would befall
us would be submission to a government of unlimited powers.”

So, it is for that reason that the Founders gave Congress the
power to oversee the executive branch as well as the power of the
purse, the power to decide when the country goes to war, and the
power to remove through the constitutional process officers who
may have violated their oath. And so it is for these same reasons
that the Founders created independent courts to operate as a check
on the two political branches and to serve as the final protector of
our precious rights and liberties.

It is no secret that I have grave concerns about the excesses and
the exercises of the executive branch authority as has been used
in this present Administration. And at my direction, this Com-
mittee has spent a considerable portion of its time, energy and re-
sources investigating allegations concerning the politicization of the
Department of Justice; the misuse of signing statements; misuse of
authority with regard to detention, interrogation and rendition of
detainees and others; possible manipulation of intelligence regard-
ing the Iraq war; improper retaliation against critics of the Admin-
istration, including the outing of Valerie Plame; and excessive se-
crecy by the Administration, including the misuse of various privi-
leges and immunities.
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I believe the evidence on these matters is both credible and sub-
stantial and warrants direct answers from the most senior mem-
bers of the Administration, under oath if at all possible.

This Member, the second-longest serving in the Congress, has a
40-year track record of opposing governmental injustice by both Re-
publican and Democratic Presidents. Regardless of who the next
President is and who is in the congressional majority next year,
Congress and the American people will be struggling with the leg-
acy of these excesses.

By the same token, I have good friends on my own side of the
aisle who say we have done too little and too late. I would remind
all of us that in the prior Congress, when I wasn’t Chairman, I
held forums on the Presidential election in Ohio, what went wrong
in that election; the Downing Street minutes hearings; hearings on
warrantless wiretapping. And there have been at least two com-
prehensive reports made on these matters.

In this Congress, the Committee on Judiciary has held more than
45 separate public hearings on these matters, bringing in a range
of witnesses, including the former Attorney General; a couple of
past Attorneys General; also two heads of the Justice Department
Office of Legal Counsel; two current and former Deputy Attorneys
General; the special counsel, Patrick Fitzgerald; the Department of
Justice White House liaison, Monica Goodling; the former Sec-
retary of State of Ohio, Kenneth Blackwell; Douglas Feith; Scott
McClellan; Ambassador Joseph Wilson, to name a few.

We have pursued criminal contempt against Harriet Miers, the
President’s former lawyer, and Josh Bolton, his chief of staff, in the
Department of Justice and in Federal court. And we expect to take
action against Karl Rove for his refusal to obey our Judiciary Com-
mittee-issued subpoena.

I have also been involved, as have other Members on the Com-
mittee, opposing the spying on Americans and wiretapping phones
and warrantless surveillance, and have opposed many of the modi-
fications in the wrong direction, in my view, of the FISA bill. We
have helped initiate numerous Inspector General investigations
and Office of Professional Responsibility investigations and have
passed legislation into law limiting abusive United States Attorney
appointments.

And we are not done yet. We do not intend to go away until we
achieve the accountability that the Congress is entitled to and the
American people deserve. I believe it is in all our interests to work
together to rein in any excesses of the executive branch, regardless
of whose hands it is in, Democratic, Republican, Libertarian, or
independent.

Whether it was the suspension of habeas corpus during the Civil
War, the Palmer raids during World War I, the internment of Jap-
anese Americans during World War II, COINTELPRO that came
out of the White House during Vietnam, we know the executive
branch can and does overreach frequently during times of war. As
one who was included on President Nixon’s enemies list, I am all
too familiar with the specter of an unchecked executive branch.
And the risk to our citizens’ rights are even graver today, as the
war on terror has no specific end point.
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And so I conclude, our great challenge as a Committee, as the
Congress, as a people, is to find a way to work together to protect
these rights and develop a record and a process for addressing and
correcting the abuses, a process that will stand the test of time, in
a manner that serves our Nation and our Constitution. I hope to-
day’s hearing will be a beginning to make progress in that direc-
tion.

And I am pleased now to recognize the Ranking Member of the
Judiciary Committee from Texas, the distinguished Member,
Lamar Smith.

Mr. SMITH. Thank you, Mr. Chairman.

Mr. Chairman, if last month it appeared we hosted a book-of-the-
month club, this week it seems that we are hosting an anger man-
agement class. Nothing is going to come out of this hearing with
regard to impeachment of the President. I know it, the media
knows it, and the Speaker knows it. The Democratic leadership has
said time and again they have no intention of bringing any im-
peachment resolution for the President or the Vice President to the
House floor.

Why is that? It is because they know it won’t pass. That is be-
cause there is no evidence to support impeachment. To quote a
Democratic Member of this Committee during the Clinton impeach-
ment, Congress, quote, “has no authority to forcibly remove the
President simply because they dislike him or disapprove of his ac-
tions,” end quote. And another Democratic Member of this Judici-
ary Committee said yesterday he did not think that the President
had committed any crime.

After holding 32 hearings and listening to over 120 witnesses,
the Members of the Judiciary Committee have found no evidence
of any criminal wrongdoing by the President or the Vice President.
Meanwhile, congressional approval ratings have sunk to a record
low. Only 9 percent of those polled believe that Congress is doing
a good job. That makes President Bush’s approval rating of 32 per-
cent look pretty good.

The American people have a low opinion of Congress because
Congress wreaks of partisanship. This partisan hearing contributes
to that view. Instead of partisan bickering and bitterness, we
should consider bipartisan legislation to reduce the price of gas, re-
duce crime, and secure the borders.

Speaker Pelosi came into office promising to govern in a, quote,
“respectful, bipartisan way.” Yet there is nothing bipartisan about
this hearing she suggested or the Speaker’s recent comments about
the President himself.

Americans are tired of bitter partisanship and want solutions
that unite our country. They want lower gas prices. They want to
keep their children safe from violent crime and sexual predators.
And they want to live, work and raise their families in the United
States free from terrorist attacks.

The relentless efforts of some individuals to malign the outgoing
Administration only demeans and harms the institution of Con-
gress. This hearing will not cause us to impeach the President. It
will only serve to impeach Congress’s own credibility.

Mr. Chairman, before I yield back, I want to read, with your per-
mission, an excerpt from the House rules. And let me say at the
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outset that I have confidence that our own Members, as well as our
witnesses, will abide by these rules, as you always have yourself.
And, in fact, you have always encouraged witnesses to do so.

But let me quote from the rules with regard to references to the
President. This is a quote: The rules “do not permit the use of lan-
guage that is personally offensive toward the President. Personal
criticism, innuendo, ridicule or terms of opprobrium are not in
order,” end quote.

Thank you, Mr. Chairman. I will yield back.

Mr. CONYERS. I thank the gentleman.

I am now pleased to recognize the distinguished Member of the
Judiciary Committee, the Honorable Robert Wexler of Florida.

Mr. WEXLER. Thank you, Mr. Chairman. Is this for purposes of
an opening statement?

Mr. CONYERS. Yes.

Mr. WEXLER. Thank you so much.

Thank you, Mr. Chairman. I applaud your tenacity and courage
for calling for this hearing.

For the past few months, I have vigorously argued that this
Committee should immediately begin impeachment hearings. The
allegations made against the Bush White House documents serious
abuses that, if proven, would certainly constitute high crimes.

The White House is charged with deliberately lying to Congress
and the American people and manipulating intelligence regarding
weapons of mass destruction in Iraq, ordering the illegal use of tor-
ture, firing U.S. attorneys for political purposes, denying the legiti-
mate constitutional powers of congressional oversight by blatantly
ignoring subpoenas, among countless other crimes.

Never before in the history of this Nation has an Administration
so successfully diminished the constitutional powers of the legisla-
tive branch. It is unacceptable, and it must not stand. This is not
how our Founders so carefully and delicately designed our democ-
racy.

In a deliberate effort to reduce the power of this Congress and
obstruct our ability to provide oversight over the executive branch,
President Bush has ordered Karl Rove, Harriet Miers, Josh Bolton
and other Administration officials to simply ignore Congress by re-
fusing to testify. This failure of Administration witnesses to even
appear is unprecedented in the history of our Nation. The Bush
White House has distorted the concept of executive privilege be-
yond recognition in order to hide White House wrongdoings.

Faced with this litany of wrongful actions, I am convinced that
the most appropriate response to this unprecedented behavior is to
hold hearings for impeachment.

The power of impeachment, which our Founding Fathers pro-
vided to the House of Representatives, was designed precisely for
this type of wrongdoing. I fully recognize the significance of holding
impeachment hearings, and I have not come to this position lightly,
not one bit. But when an Administration takes actions that amount
to high crimes, we, the representatives of the people, are left with
no option other than to seek impeachment and removal from office.

Our Government was founded by a delicate balance of powers,
whereby one branch carefully checks the other branches to prevent
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a dangerous consolidation of power. The actions of this White
House have eviscerated this careful balance.

This is not a Democratic or Republican issue. This is an Amer-
ican issue. Without these checks and balances, a President can run
roughshod over any law with impunity. Congress must end this
disturbing pattern of behavior. And, in these circumstances, unfor-
tunately the only option left is impeachment hearings.

We have been down this road before. Yes, we have. In 1973, arti-
cles of impeachment were introduced against President Nixon after
he inappropriately tried to use executive privilege to bury evidence
of his wrongdoings. I think it would be helpful to delve more deeply
into what happened during the Nixon administration, particularly
as it relates to the obstruction of the oversight powers of this Con-
gress.

Mr. Chairman, I thank you so much for having this hearing and
giving the American people an opportunity to hear about how we
can begin to take our Government and our country back. Thank
you.

Mr. CONYERS. You are welcome.

I have been reminded by a Member on the Committee that there
are to be no reactions. As much as we want to applaud and cheer
t}ile statements that we totally approve of, let’s restrain ourselves,
please.

I am very pleased now to recognize the Chairman of the Crime
Subcommittee, Bobby Scott, the distinguished gentleman from Vir-
ginia.

Mr. Scort. Thank you very much, Mr. Chairman.

Just very briefly, if government is to work with three branches
of government, we have to understand the executive power and its
constitutional limitations. So there are a number of issues that we
have to address, such as the politicization of the Department of
Justice, including hiring policy and the use of Department of Jus-
tice resources and powers in violation of the Constitution, we have
to find out whether or not crimes were committed which resulted
in us getting into Iraq, and who has authorized what virtually ev-
eryone in the world outside of this Administration considers tor-
ture. We have to figure out how we can do an investigation if the
Department of Justice does not enforce subpoenas when witnesses
refuse to cooperate with our investigations.

So this hearing on executive power and its constitutional limita-
tions will not only help us define those limitations but also rec-
ommend ways to enforce those limitations.

I thank you, Mr. Chairman, for holding the hearing.

Mr. CoNYERS. Thank you.

I am now pleased to recognize Steve King, the distinguished gen-
tleman from Iowa, who is the Ranking Member on the Immigration
Subcommittee.

Mr. KiNG. Thank you, Mr. Chairman.

I would notice, Mr. Chairman, in your opening remarks you used
the phrase, “power to remove.” And as I read that in my Constitu-
tion, that is actually impeachment. We are here having impeach-
ment hearings before the Judiciary Committee.

It is an astonishing thing to me to think that I was sitting back
there in 1998, in December 1998, watching what went on here. It
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was one of the inspirations to me, the reason I am sitting here, big-
ger than anything else, is because I sat out there and I was influ-
enced significantly by both sides of this in ways I won’t go into.

But this is an impeachment hearing. And whether it is to be
called the “power to remove,” these are impeachment hearings be-
fore the United States Congress. I never imagined I would ever be
sitting on this side when something like this happened.

And as I've watched the Bush administration in every day of
these 7% years, I didn’t see anything along the way that would
have indicated to me by an objective judgment that we would be
sitting here with these impeachment hearings today.

But here is what I will tell you is going on. We have had this
parade of 45 separate public hearings, as the Chairman said in his
opening statement, 45 of them. Among them, the chief of staff for
the Vice President of the United States, David Addington, the suc-
cessor of Scooter Libby, I might add. And I would point out that
it is pretty rare if you can find anybody out in the crowd that can
actually say what it is that Scooter Libby actually did.

Along the list, Doug Feith, Attorney General John Ashcroft just
last week, Scott McClellan. Forever the press secretary of the
President of the United States will be looked at skeptically and
probably be locked out of the inner sanctum of what goes on in the
White House because Scott McClellan came here and testified. And
even though there wasn’t any new information there, he gave his
view on what the President should have done 3 years after the fact.

And Joe Wilson, referenced by the gentleman from Florida, Am-
bassador Joe Wilson, whose integrity demonstrated before this wit-
ness was the least impressive of any witness that I have seen be-
fore this Committee in 6 years. And, in fact, Joe Wilson’s report be-
fore the CIA, which is now a public document, says—and he testi-
fied, sitting right where Mr. Kucinich is right now—he testified be-
fore this Committee and before the world that he had been de-
briefed within 2 hours of his return from 2 weeks in Niger by two
CIA agents, and those CIA then had debriefed him in his home.
That report I think he thought was going to remain secret in per-
petuity. But, in fact, that report is a public document. I will make
that report available today.

And in that document, it says that he met with the former Prime
Minister of Niger, Mayaki. Mayaki had met with Iraqi representa-
tives, four of them, who were seeking expanded commercial rela-
tions in Niger. And the only thing that Niger has to sell is yellow
cake uranium. And Mayaki said, “That is what the conversation
was about. I downplayed it because I didn’t want to get crossways
with the United States.” That will be in a public document today.

Mr. CoNYERS. Does the gentleman wish to introduce it into the
record?

Mr. KiNG. I do wish to introduce it into the record. My staff has
it on the way. I thank the Chairman.

[The material referred to follows:]
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ASSERTED THER® HAD REEN NO TRANSFERS OF YELLOWCAXE YO ROGUE STATES,

2. FORMER NIGERIEN PRIME MINISTER' IBRAHIM ({MAYAXI}), WHO HAS

MICER'S FOREIGN MINISTER FROM 1856-1897 AND NICER‘S PRINZ MINISTER
- ——~FROH—359 7-3399AND" RHORXINTNIRED CLOSE T1ES TO THE CUHRENT NIGERIEW
GOVERNMENT, STATZD ME WAS UNAWARE OF ANY CONTAACTS HEING STGNED
BETWEEN XIGEY AND ROGUE STATES FOR THE SALE OF YELLOWCAKE DURING HIS
TEWURE AS BOTH FOREIGN MINISTER AND PRIME MINISTER. HAYAKI, HOWEVER,
DID RELATE THAT IN JUWE 1993 BARKA ({TEFRIDI)), A NIGERIEN/ALGERIAN
BUSINESSNAN, APPROACHED HIN AND INSISTED THAT MAYAKI MEET WITH AN
IRAQT 70 PISCUSS RELATIONS* BEYWLEN
NIGER AND IRAQ.  ALTHOUGH THE MEETING TOOX PLACE, MAYANI LET THE
MATTER DROP OUE TO THE UNITED RATYONS (UN) SANCTIONS AGAINST JRAG AND
THE FACT THAT HE OPPOSLD DOING BUSINLSS WITH IRAQ, MAYAXI SAID THAT
- RE INTERPRETED THE PHAASE *EXPANDING COMMERGIAL RELATIONS® TO MERN
THAT IRAQ WANTER TO DISCUSS PRANTUN YELLOWCAKE SALES, MAYARD SATD HE
WDERSTOOD ROGUE STATES WOULD LIXE 70 EXPLOIT NISER'S RESOURGES,
SPECIFICALLY URANIDM, BUT HE BELIEVED THE NIGERIZN GOVERNMENT'S
REOARD FOR THE UNITED STATES {U.S.] AS A CLOSE ALLY WOULD FREVENT

~ifdminpie—

001524

LLOI0-10483



DX439.2

~SECREE

SALES TO THESE STATES FROM TAKING PLACE DESPITE NrGERIS ECONGNIC
WOES. MAYAKY CLAINED THAT I¥ THERE JAD BEEN ANY CONTRACTS FOR
JELLOWCKKE BETWEEN NICXN AND ANY ROGUE STATE DURING MIS TENURE, HE
HOULD HAVE SEEN THE CONTRACT.

3. BOUCAR | IMAI HANGR)), NIGER'S FORMER HINISTER OF ENERGY AND:
HINES UNTIL 3 APRYL 1935, A FORMER DIRECTOR OF THE NIGERYEN COMENAC
MINE AND CURRENTLY HONORARY PRESIDENT QP COMENAC, STATED THAT THERE
WERE NO SALES OUFSIDE OF INTERVATIONAL ATOMIC ENERGY AGENCY |IAER}
CHANNELS SINCE THE HID«A330S, MAI MANGA SAID THAT KE JOEW OF §O | :
CONTRACTS SIGNED BETWEEN #IGEX AND ANY ROGUE STATE FOR THE SALE OF
URANION. HE ADMITYED TRAT YEARS  AGO A PAXISTANE DELEGATION VISITED
NIGERAND OFFERED YO PURCHASE URANTON RUT THAT MO SALEH RESULTED FROM
THEEE TRLKS. MAI MANGA ALSO SAID THAT (RAN) ((BLASCHER}}, YHE FORMER

* DIRECTOR GENTRAL OF SOMAIR ANO CURRENTLY A DIRECTOR AT COGEMA, CAME .
7O HIM IN 1996 WITH AN IRANIAN DELEGATION TO DISCUSS BUYING 400 TONS -
OF YELLOWCAKE FRON NIGER; HOMEVER, THE ONLY RESULT WKAS A MEMORANDUM
OF CONVERSATION, WITH NO CONTRACT BEING SIGNED AND NO YELLOHCAXE
TRANSFERRED 70 IRAN, MAI MANGA THECRIZED THAT 7G-S MINES COULD
RAVE INCRDASED PRODUCTION TO SUPFLY IRAN WITH THIS AHOUNT OF
YELLOWCAKE BUT THIS WOULD HAVE REQUIRED OPENING ADDITIONAL MINING
FACILITTES THAT, HAVE DEEN MOTHEALLED FOR SEVERAL YEARS, HAI MANGA
THEREFORE CONCLUUED TRAT A SALE 70 A RDGUE STATE SUCH AS IRAN WOULD
KAVE EEEN DIFFICVLT GIVEN THE NIED OPEN MORE FACTLITIES.  |SCURCE
COMMENT: *MAI MANGA APFEARED TO REGRET m"'w EVEN DISCUSSED
DRANION SALES WITH TRAN IN LIGHT OF THE INTERNATIONAL PRESSURE THAT
RESULTED. ) .

4. NAI MANGA STATED THAT URANION FRCH NIGRR'S MINES 18 VERY
TIGHTLY CONTROLLED AND ACCOUNTED FOR FROM THE TIME IT IS NINED UNTIL
THE TIME 35 LOKDED ONTO SHIPS AT THE PORT OF COTONOU, BENIN,

ACCORDING T MAT MANGR, EVEN A KILOGRAN OF URANION WOULD BE NOTICED
MISSING AT THE MINES, ON-SITE STORAGE IS LINITED AND NZ SAID THAT
EAGH SHIPMENT OF URANIEN IS UNDER NIGERIEN AMMED MILITARY ESGORT FROM
THE TIME IT LEAVES ONE OF THE TWO NIGERIEN MINES UNTIL'IT IS LOADED

ON 7O A SHIP IN COTONOU, AIR TRANSPOAT IS TOO EXPENSIVE TO SHIY
YELLOWCAXE AND TRUCKING BARRELS OF YELLOWCAKE NORTHWARD WOULD REQUIRE X
AN EXPERIENCED GUIDE AND MANY ARMED GUARDS, DUR TO THE SHIFTING DUNES

AND BANDITS IN THAT REGION. MAT MANGA THEREFORS BELIEVED THAT 3T . .
WOULD BE DIFFICULT, IF NOT IMPOSSIBLE, TO ARRNIGE A SPUCIAL SHIPHENT

OF URANIUM 70 A PARIM{ STATE GIVEN THESE STAICT CONTROLS AND THE

CLOSE HONITORING BY IHE NIGERIZN GOVERNMENT AND THE IWO MINING
CONPANIES. MAX MANGA ALSO SAID THAT THE HING AND YELLOHCAXE WORXERS
ARE TOLD THAT URAMION IS DENGEROUS SO THEY DONLT. ¥NON-NOW-TO-} . —_
THE RATERYAT OUTSIDE OF THE STANDARD PROCEDURES,

5. MAJ MANGA PROVIDED AN OVERVIEW OF THE TWO DRANIUN MINES IN
FICER, SOMAIR AND COMENAC. SOMAIR IS AN OFEN PIT MINE THAT PRODUCES
ROUGHLY 1000 TONS OF YELLOWCAKE PER 'YEAR, THIS HAS BEEW THEB AMOUNT
PRODUCED FOR YEARS AT THIS HINE WHICH 1S JOINTLY OWNID-BY FRANCE AND
NICER. COMENAC 15 RN MINE TRAT RQUGKLY 2040
TORS OF YELLOWCRXE PER YEAR, THIS MINE 1S JOINTLY OKNED BY FRANCE,
JAPRN, SPAIN AND NICER. IN THE EARLY 13805 TEE COMBINED QUTRUT WAS
INCREASED FROM 1008 TOHS TO NEARLY 4000 TONS OF YELLOSCAXE PER YEAR,
BUT PROOUCTION WAS CUT IN THE 1580S WHEN THE URANIUN PRICE FELL AND
SEVERAL YELLOWCARE PRODUCTION LINES HERE HOTHAALLED AND KAVE YET TO
RESTART. NICHA DOES HOT TAXE ITS OMN PERCENTAGE OF THE FRODUCT; ALL 061525
THE YELLOWCAKE IS SHIPRED TO FIUNCE, JAPAN CR SPAIN, FRANCE'S COGEHA
OVERSEES THE PRODUCTION FRCH EOTH MINES AND SETS THE PRODUCTION
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SCHEDULE ALOHG WITH THE MINE MANAGEMENT , FIRST FOR THE YEAR AND THEN
BREAKING THE PRODUCTION INTO MONTHLY TARGETS. PRODUCTION IS ADJUSTEL
DEPENDING ON TilE URANTON YIELD FROM THE MINE ORE. AUDITSONRLLY,
FRANCE CORTROLS THE FINANCIAL ASPECTS OF THE MINES BECAUSE URANION IS
PRICED IN D.5. DOLLARS DN THE WORLD MARKET, BUT NIGER'S CONTRACTS
WITB COGEMA ARE IN CFAS, WHEX THE CFA WAS DEVALUED, THIS EFFECTIVELY
CUT THE PRICE TN HALF--A CHRONIC SOURCE OF FRICTION BETWEEN FRANCE
AND NICER, . .
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Mr. KING. And that is some of the framework that is not consid-
ered here by the majority side. And that is the value of this evi-
dence that we are hearing come from, say, the gentleman of Florida
and others.

And so I would point out that the 16 words, by the way, sup-
ported by the CIA report of Ambassador Wilson’s, the President’s
16 words in his State of the Union address on January 28, 2003,
were supported by the CIA report from Ambassador Joe Wilson.

Weapons of mass destruction—every intelligence agency in the
world that I know of, including the Israelis, including Western Eu-
rope, all agreed with the same thing. Those don’t become lies. That
is the best intelligence that we had.

So we are here, impeachment hearings before the United States
Congress.

I am just going to quote quickly the Chair and the Chairman of
the Constitution Subcommittee. I am not going to tell you which
said what. Here is one from the impeachment hearings. You can
figure it out on your own. I think you will know.

A 1998 impeachment hearings, quote: “We are using the most
powerful institutional tool available to this body, impeachment, in
a highly partisan manner. Impeachment was designed to rid this
Nation of traitors and tyrants,” closed quote, presumably and not
something else.

And here is another quote from a different Chair: “It is an enor-
mous responsibility and extraordinary power. It is not one that
should be exercised lightly. It certainly is not one which should be
exercised in a manner which is or would be perceived to be unfair
or partisan,” close quote.

I close my statement. And I look forward to hearing and watch-
ing this unfold.

Mr. Chairman, I yield back.

Mr. CoNYERS. I thank the gentleman, and would remind him
that we are gathered here today this morning on a hearing on the
Executive Power and Its Constitutional Limitations. To the regret
of many, this is not an impeachment hearing. To have an impeach-
ment hearing, the House of Representatives has to vote to author-
ize that a Committee begin an inquiry. And that has not taken
place yet.

I would now recognize the distinguished gentlelady from Cali-
fornia, the Chair of the Immigration Subommittee, Zoe Lofgren.

Ms. LOFGREN. Thank you, Mr. Chairman, for convening this im-
portant hearing.

In January of this year, I requested that this Committee hold a
hearing to develop a common understanding of the role of impeach-
ment in the history of the United States and a common under-
standing of the impeachment standards set forth in the Constitu-
tion. And I welcome this opportunity to explore the issues of execu-
tive power and its constitutional limitations.

I have a unique view of the history of impeachment. As you
know, Mr. Chairman, I served on the staff of Congressman Don Ed-
wards during the impeachment of Richard Nixon and, of course,
also served as a Member of this Committee during the impeach-
ment of President Clinton. The two efforts could not have been
more different.
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I would note that the impeachment of Richard Nixon consumed
14 months. And if you add in the Senate’s action, because the infor-
mation gathered there was material to the effort here; plus the evi-
dence gathered by a very active prosecutor that was just volumi-
nous, really going to the issue of whether high crimes and mis-
demeanors had been committed by President Nixon. And, really,
the definition of high crimes and misdemeanors is rogue action that
really undercuts the very core system of government. I won’t be-
labor the Clinton impeachment but will simply say that his actions,
though reprehensible, did not undercut the entire system of Amer-
ican Government.

Over the past 7 years, I have watched us go down roads I
thought this country would never go down. I have watched the Ad-
ministration take actions that I previously thought were unimagi-
nable in our Nation that is governed by the Constitution. And, re-
grettably, for those years when the Republicans were in the major-
ity in Congress, that broad push of executive power was too often
ratified by the legislative branch of Government.

With just a few months left in this 110th Congress, I am particu-
larly interested in hearing from witnesses about strategies to re-
verse the expansion of executive power that has jeopardized the
careful balance between the three branches of Government that
help preserve our freedom and our democracy.

It is my judgment that President Bush is the worst President our
country has ever suffered, making judgments that have jeopardized
our national security, impaired our economy, diminished the free-
dom and civil liberties of the American people. This hearing is an
important step forward in examining how our free America can be
restored.

I thank you, Mr. Chairman, and yield back.

Mr. CoNYERS. Thank you.

I am pleased now to recognize the gentleman from California,
Dan Lungren, who has not only been a Congressman, but was the
chief law enforcement officer for California before he returned to
the Congress.

Mr. LUNGREN. Thank you very much, Mr. Chairman.

I have deep respect for you, Mr. Chairman. We have worked to-
gether in the past on a nonpartisan basis. But I must express my
disappointment in today’s hearing.

When I was a kid growing up, the worst epithet that could be
thrown at Republicans was “Herbert Hoover.” Now it is “Richard
Nixon,” and I wondered how long it would be before we found that.
I guess it was the second gentleman on the Democratic side to
bring that up.

It is unusual, as anyone who has watched this Committee would
know, that every Member is given a right to actually give an open-
ing statement. We appreciate the fact that we were informed this
morning that that would happen today, unusual though it is. One
wonders what we are becoming here. When I was a kid growing up,
we used to watch the Friday night fights, and now it looks like we
have the Friday morning show trials.

I have great respect for many of the witnesses here that I know.
It doesn’t mean I don’t have respect for the others, but I just know
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a number of the witnesses, current Members, former Members with
whom I served, others that I knew in previous Administration.

I am somewhat perplexed, Mr. Chairman, though, because in
your opening statement you made reference to removal of the
President. I believe those were your words. And yet you have as-
sured us these are not impeachment hearings.

Mr. Jones told me that he was invited here to talk about his bill,
which is not impeachment, so I hope we will keep that in mind as
we go forward with other opening statements.

Maybe what we are here for is something called impeachment-
lite. We won’t go through the process of impeachment, but we will
make every allegation against the President, some of which has al-
ready been said, and leave the press with the opportunity to print
the fact that the President is accused of impeachable offenses but
perhaps leaving not out the fact that we are not taking, as the
Chairman told us, steps toward impeachment.

It is sort of in that Never-Never Land of accusing the President
of impeachable offenses but not taking actions to impeach him,
which I guess impugns him but does not impeach him. But maybe
it has the same effect in the court of public opinion.

As I understand it, our notion of high crimes and misdemeanors
contained in the Constitution comes from the English common law,
and it refers to acts that are inconsistent with the obligations and
duties of office that involve putting personal and partisan concerns
ahead of the interests of the people and demonstrate the unfitness
of the man to the office.

It has seldom been sought in the history of the United States,
because that is a high bar. And I think, just as it is a tragedy that
we have moved in the direction of criminalizing differences of polit-
ical opinion to the detriment of this country and to the detriment
of vigorous public debate, when we loosely throw around terms of
“high crimes and misdemeanors” and loosely make references to
disagreements we have with the chief executive, as deep as they
may be, in the context of impeachment and high crimes and mis-
demeanors, in my judgment, we do violence to the Constitution and
the seriousness of actions which would be impeachable. And for
that, I am sorry.

This is occurring just months before the President will leave of-
fice. We know from the statements of the Speaker of the House
there is no reasonable expectation that impeachment proceedings
will proceed. So one has to wonder why.

Thank you very much, Mr. Chairman.

Mr. CoNYERS. The Chair is pleased to recognize now the Chair
of the Constitution Subcommittee in the Judiciary, the distin-
guished gentleman from New York, Jerry Nadler.

Mr. NADLER. Thank you, Mr. Chairman.

I won’t take the full 5 minutes because I am eager to hear the
testimony of the witnesses. But I must say, I have heard some of
my colleagues on the other side of the aisle say that this hearing
and many of the investigations of the full Committee and my Sub-
committee have conducted are a waste of time or worse.

I had the misfortune to be here during the investigation and im-
peachment of President Clinton, who, at worst, lied about an affair.
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It had to be one of the most demeaning and prurient circuses to
which I have ever been subjected.

In this case, we are involved with far more serious allegations:
allegations including violations of the anti-torture laws of this
country, violations of the FISA laws, criminal prohibition against
warrantless wiretapping, illegal detentions, political interference
with prosecutions, and a host of other serious, illegal and possibly
criminal acts which, by many definitions, would be classified as
high crimes and misdemeanors.

I think it is vital that we look into these questions. So I thank
the Chairman for holding these hearings, and I look forward to the
testimony of the witnesses.

And I hope that anyone who thinks that inquiring into the ex-
cesses of the executive branch and into what appears to be a con-
certed effort in every different aspect of law to destroy the power
of the Congress and the Judiciary and to limit our power to protect
the liberties of the American people against encroachments by the
executive are a waste of time, I hope they will rethink what they
are doing here.

Thank you. I yield back the balance of my time.

Mr. CoNYERS. The Chair is pleased now to recognize the distin-
guished gentleman from Indiana, Mike Pence, who serves on the
Foreign Affairs Committee, as well as the Judiciary Committee.

Mr. PENCE. Thank you, Mr. Chairman.

I note this hearing is entitled “Executive Power and Its Constitu-
tional Limitations.” And I want to say, I accept the Chairman’s as-
surance that it was not his intention to convene a hearing today
on the subject of impeachment. But I know that many here today
on both sides of the rostrum and many looking in are anxious to
debate whether the 43rd President of the United States should be
impeached. And I would like to address myself to that issue in my
opening remarks.

We have already heard from the distinguished Ranking Member
and other colleagues about arguments against having this hearing.
I can’t add to those arguments. These types of hearings, my con-
cern is, do intentionally or unintentionally take us down the road
o}fl the criminalization of American politics. And I deeply regret
that.

Now, putting those objections aside, let me say emphatically, 1
see absolutely no credible basis for the impeachment of President
George W. Bush. The Constitution provides in article 2, section 4,
that, “The President, the Vice President and all civil officers of the
United States shall be removed from office on impeachment for and
conviction of treason, bribery and other high crimes and mis-
demeanors.” Now, certainly the President has not been accused of
treason or bribery, so that leaves high crimes and misdemeanors.

Now, let me direct my attention to my colleague on the left today
and in every respect, Mr. Kucinich from Ohio. I think the gen-
tleman knows of my respect and affection for him. I appreciate his
passion and his focus, and I do not begrudge him his efforts in pur-
suing this cause. I just believe the gentleman from Ohio is dead-
wrong on our history and on facts and on the Constitution.

In his testimony today, Professor Presser has provided us with
an exhaustive overview of what the Framers of the Constitution in-
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tended by the phrase, “high crimes and misdemeanors.” Taking
cues from the Framers in “The Federalist Papers,” the English
common law, and the text of the Constitution, Professor Presser
sets forth the belief of the Framers that the President must have
put his personal interests above the Constitution and the laws of
the Nation, thereby violating his oath of office.

Of course, the Constitution provides the House of Representa-
tives with the sole power of impeachment, article 1, section 2,
clause 5. But that does not mean we should act without regard to
the Framers’ intent or, frankly, without regard to our own good
judgment and discretion.

I started looking at whether the President has violated his oath
of office, specifically by putting his personal interests above those
of the country or by committing other acts obviously criminal such
as lying under oath.

Now, I want to say emphatically, I believe President Bush is a
man of integrity. I believe he has led this Nation with distinction
during some of her darkest hours.

Many in this room have not agreed with the President on every
one of his policy decisions, and I am one of those people. As late
as Wednesday of this week, my colleagues on this Committee will
know that I vigorously debated a Member of this Administration on
an issue upon which we disagreed.

But disagreements on policy with any President or Administra-
tion do not and must not, in and of themselves, give rise to im-
peachment. The Framers did not intend impeachment as a political
device to be used whenever the majority party in Congress is un-
happy with the President and wants to get rid of him. The bar is
much higher than that, and ought to be.

President Bush has, in my view, conducted himself throughout
his tenure in a manner that is not only consistent with his oath
of office, but let me say emphatically here, from that dreadful day
in September of 2001 to this, I believe President George W. Bush
has consistently put the American people’s needs before his own.

Now, the issues up for discussion before resolutions in this body,
I believe, include a range of accusations: improper politicization of
the Justice Department, misuse of executive branch authority, al-
leged misuse of authority in denying Congress and the American
people an opportunity to engage in oversight. These issues ought
to be debated.

But let me say emphatically, there is no evidence in these allega-
tions of the President putting his personal interest above those of
the Nation. There is no evidence in these allegations of the Presi-
dent violating his oath of office. There is no evidence I have seen
emerge from the multitude of hearings and investigations on the
President and this Administration that have taken place through-
out the 110th Congress which shows the existence of a high crime
or a misdemeanor.

In short, let me say about the elephant in the room, about which
this hearing apparently is not, let me say, I believe there has been
no high crime or misdemeanor committed, and therefore there
should be no serious consideration of the impeachment of President
George W. Bush.

And I yield back.
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Mr. CoNYERS. The Chair recognizes the distinguished gentlelady
from Texas, who is a Subcommittee Chair on Homeland Security
and a senior Member of the House Judiciary Committee, the Hon-
orable Sheila Jackson Lee.

Ms. JACKSON LEE. Mr. Chairman, thank you very much for yield-
ing.

And let me thank this Committee for accepting the institutional
responsibility that the Congress and the House Judiciary retains.
This is not a personal discussion. It is an institutional discussion
and a very, very vital hearing.

Although Americans may be experiencing high prices at the gas
pump, there may be concerns about tornadoes and hurricanes, cer-
tainly there are concerns regarding the economy, the Congress still
cannot abdicate its responsibility for protecting the Constitution.

Mr. Chairman, I would like to just simply offer for the record the
opening words of the Constitution: “We, the people of the United
States, in order to form a more perfect union, establish justice, en-
sure domestic tranquility, provide for the common defense, promote
the general welfare, and secure the blessings of liberty to ourselves,
our posterity, do ordain and establish the Constitution for the
United States of America.”

It is unique; it is finite. It offers a distinctive role for this country
and this Congress. And we must act.

We are being deliberative today. We are not being accusatory,
but we are recognizing the responsibility of this particular Com-
mittee.

As I note, two former Members of Congress, Congresswoman
Holtzman and Congressman Barr, both having experienced im-
peachment, I believe their presence today or their willingness to be
here today connotes the seriousness of this hearing. We cannot dic-
tate as to what the ultimate outcome will be, but we can take ad-
vantage of the responsibilities of this particular body and this par-
ticular Congress.

Now, let me cite the reasons why I believe that this is an appro-
priate process that we are going through and that we have every
right to, again, be fact-finding so that we can make judgments as
to how we protect the Constitution of the United States of America.

It is clear in this document that Congress has the right to de-
clare war. In article 1, section 8, it is clear that there was a resolu-
tion of which I opposed in 2002. That was not a declaration of war.
The question, even though it might be utilizing the War Powers
Act, the question is whether or not this institution of the presi-
dency, whether or not this Administration went forward on a war
that was not declared under the rules of the Constitution and
whether the presentation of the question of war violated the Con-
stitution in how it was presented.

There are questions of torture and whether or not there was the
direction of this particular Administration, institutional adminis-
tration, to, in essence, contravene international law and thereby
contravene the Constitution of the United States of America.

There is a question as to why an individual who admits to in-
volvement in the exposing of a CIA agent, which I raise generically
as to whether in times before that action could be treasonous, is
whether or not that individual, Mr. Karl Rove, has refused repeat-
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edly to appear before this body, and whether or not that is an insti-
tutional question or whether this Constitution is being protected.

Then, of course, we are well-familiar with the Saturday Night
Massacres, when individuals resigned in the Nixon administration.
But my question is whether or not the seeming question of the fir-
ing of U.S. attorneys, again, has to do with any institutional state-
ment of the relationship between individuals who are supposed to
be beyond politics. That is a question of protecting the Constitu-
tion.

Then, lastly, let me say that we have watched over a series of
years, and I think my colleagues have watched this, the Congress
passing laws and then the laws being contravened by signing state-
ments. I introduced legislation H.R. 5684 to talk about the concept
of signing statements which contravene the intent of this body. I
suggest that we have the right to prohibit the funding for signing
statements. But it is an institutional question of whether or not,
in the checks and balances, the executive is overruling the constitu-
tional right of this Congress.

So, Mr. Chairman, 1 adhere to this document. It is a beautiful
document. It has given me, through the 13th and 14th amendment,
as an African-American, the privilege of sitting here today and
being viewed as a first-class citizen instead of a second-class cit-
izen.

I, frankly, believe that this is a time that we hold this Constitu-
tion, endear it, and view this as an institutional question of wheth-
er or not we adhere to the concept that we have organized this Na-
tion to form a more perfect union. I believe we have.

And I yield back, and look forward to the witnesses.

[The prepared statement of Ms. Jackson Lee follows:]

PREPARED STATEMENT OF THE HONORABLE SHEILA JACKSON LEE, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF TEXAS, AND MEMBER, COMMITTEE ON THE JUDI-
CIARY

Mr. Chairman, thank you for your leadership in convening today’s very important
hearing probing the reaches of Executive power and its Constitutional limitations.
I would also like to thank the ranking member the Honorable Lamar S. Smith, and
welcome our extremely distinguished witnesses.

In recent years the reputation of the Administration has been tarnished. This
Committee has no greater challenge and obligation to the nation than to ensure that
there are appropriate checks in balances between the power wielded by the Execu-
tive and Congress. Because ours is a system of checks and balances, we as members
of Congress have a duty to make sure that one branch of government does not upset
the balance of power between the three co-equal branches of government.

Congress has the power to ensure that the Executive does not overstep its bounds.
There are a myriad of ways that Congress can exert its power. Among the ways that
Congress can exercise its power is through appropriation, the appointment process,
exercising oversight over the Executive, enactment legislation, or even establishing
a select Committee to probe any abuse of power by the Administration.

In probing the limits of the power of any administration, we must consider the
impact of signing statements. To some, the topic may seem abstract or esoteric or
arcane. But you and I and most members of this Committee understand that what
has been going on in the Administration regarding the misuse and abuse of signing
statements poses, as the American Bar Association’s Task Force on Signing State-
ments has observed, as a real threat to our system of checks and balances and the
rule of law.

It is for this reason that in the last Congress I introduced H.R. 5684, the “Con-
gressional Lawmaking Authority Protection Act” or CLAP Act of 2006, which (1)
prohibited the expenditure of appropriated funds to distribute, disseminate, or pub-
lish presidential signing statements that contradict or are inconsistent with the leg-
islative intent of the Congress in enacting the laws; and (2) bars consideration of
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any signing statement by any court, administrative agency, or quasi-judicial body
when construing or applying any law enacted by Congress. I am proud to say that
the Chairman was one of the original co-sponsors of my bill.

I have reintroduced this legislation in substantially the same form in the 110th
Congress, except that the new bill, H.R. 264, makes clear that the limitations of the
law do not apply to presidential signing statements that are not inconsistent with
the congressional intent. This is not a hard test to administer. Like the late Justice
Potter St?wart said about obscenity: “it may be hard to define, but you know it when
you see it!”

As an aside Mr. Chairman, might I say this to those who would question whether
the Congress has the power to ban the use of appropriated funds to publish or dis-
tribute signing statements: regardless of whether it is wise to do so, if no one seri-
ously can question Congress’ constitutional authority to terminate the Executive’s use
of appropriated funds to wage military operations, a fortiori, Congress has the con-
stitutional authority to withhold from the president funds needed to distribute a
signing statement that undermines the separation of powers!

Let me state clearly and for the record my concern with the abuse and misuse
of signing statements.

Presidential signing statements seek to alter Congress’ primacy in the legislative
process by giving a President’s intention in signing the bill equal or greater stand-
ing to Congress’ intention in enacting it. This would be a radical, indeed revolu-
tionary, change to our system of separated powers and checks and balances.

Bill signing statements eliminate the need for a President ever to exercise the
veto since he or she could just reinterpret the bill he signs so as to make it
unobjectionable to him. Such actions deprive Congress of the chance to consider the
president’s objections, override his veto, and in the process make it clear that the
president’s position is rejected by an overwhelming majority of the people’s rep-
resentatives. Since few presidents wish to suffer a humiliation so complete and pub-
lic they have strong incentive to work closely with the Congress and are amenable
to negotiation and compromise. This is precisely the type of competitive cooperation
the Constitution contemplates and which bill signing statements threaten!

Although presidents have used signing statements since the Monroe Administra-
tion, they really came to prominence during the administration of Ronald Reagan,
who issued 276 signing statements, 71 of which (26%) questioned the constitu-
tionality of a statutory provision. The Reagan Administration’s goal, as articulated
by then-Office of Legal Counsel lawyer, now Associate Justice Samuel Alito, was to
establish the signing statement as part of a statute’s legislative history which courts
would use in interpretation. This met with limited success because while the Court
referenced signing statements in two major cases, there is no indication that it ac-
corded them any weight.

President George H.W. Bush issued 214 signing statements during his single 4-
year term raising 146 constitutional objections. President Bill Clinton issued 391
but raised only 105 constitutional objections. Thus, out of a total of 881 signing
statements, 322 constitutional objections were raised to the bills signed by Presi-
dents Reagan, the first Bush, and Clinton during the twenty (20) year span from
1981-2001.

The record of the present Administration is dramatically different and confirms
that such power has been more aggressively used and to an historically unprece-
dented degree. In less than six years, the current occupant of the White House
issued more than 125 signing statements, raising more than 800 constitutional ob-
Jections by himself. As the ABA Task Force put it:

From the inception of the Republic until 2000, Presidents produced signing
statements containing fewer than 600 challenges to the bills they signed.
According to the most recent update, in his one and a half terms so far,
President George W. Bush (Bush II) has produced more than 800.

Mr. Chairman, according to Professor Christopher Kelley, an expert on presi-
dential signing statements, as of January 12, 2007, the Executive has issued 150
signing statements challenging 1,149 provisions of law.

Not coincidentally, the Administration’s signing statements have challenged the
constitutionality of extremely high-profile laws such as the reporting provisions
under the USA PATRIOT Act of 2005, and the McCain Amendment prohibiting tor-
ture. The president’s statements have essentially asserted that the Executive does
not believe that he is bound by key provisions of the legislation. They seek to fur-
ther a broad view of executive power and the Administration’s view of the “unitary
executive,” pursuant to which all the powers lodged in the Executive and adminis-
trative agencies by Congress is somehow automatically and constitutionally vested
in the President himself.
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In general, the Administration’s signing statements do not contain specific refus-
als to enforce provisions or analysis of specific legal objections, but instead are broad
and conclusory assertions that the president will enforce a particular law or provi-
sion consistent with his constitutional authority, making their true intentions and
scope unclear and rendering them difficult to challenge.

What makes the Administration’s use of presidential signing statements doubly
problematic is his demonstrated and documented reluctance to raise his constitu-
tional objections in a veto message to Congress, as contemplated by the Constitu-
tion. Indeed, the President has vetoed few bills (one was on the embryonic stem
cell), notwithstanding the more than 1,000 constitutional objections he has raised
during this same period of time.

It seems obvious to intelligent observers that the Administration t is trying to
game the system and frustrate the system of checks and balances so carefully craft-
ed by the Framers. Rather than risk a showdown with the Congress over some
claimed constitutional right he thinks he possesses but cannot articulate or defend
in the light of day, the Administration simply signs the law as if he accepts its con-
stitutional validity and then summarily issues a signing statement saying the Ad-
ministration will comply with the law only to the extent it feels legally bound to
do so, which of course, it doesn’t.

This sort of shenanigan would embarrass and anger the Founding Fathers. Em-
barrass them because the action is cowardly, which was hardly to be expected of
the Chief Executive of the United States. It would anger them because it makes a
mockery of the system of checks and balances they so carefully crafted.

So thank you again, Mr. Chairman, for convening this timely and important hear-
ing. I am looking forward to hearing from the witnesses and considering their re-
sponses to the committee’s questions.

Mr. CONYERS. The Chair recognizes the distinguished gentleman
from Arizona, Trent Franks, who is the Ranking Member on the
Constitution Committee.

Mr. FRANKS. Well, thank you, Mr. Chairman.

Mr. Chairman, the title of this hearing is “Executive Power and
Its Constitutional Limitations.” And I want to take the Chairman
at his word this morning that this hearing is not about impeach-
ment, and therefore I hope we can expect that none of the wit-
nesses will even mention the word “impeachment.” But perhaps a
more appropriate subject for our hearing today would be the con-
gressional dereliction of its constitutional duty to protect the Amer-
ican people. Mr. Chairman, I say that based on this Committee’s
abysmal record on furthering legislation that would actually make
the American people safer from terrorist attacks.

I am the Ranking Member on the Constitution, Civil Rights and
Civil Liberties Subcommittee. And during this Congress, the Demo-
cratic majority of that Subcommittee has held no less than 11 hear-
ings on the subject of providing more rights to known terrorists.
Those hearings have included six hearings designed to impugn the
integrity of public servants who have done nothing other than to
work tirelessly within the limits of the Constitution to defend this
country against murdering terrorists who plan day and night to kill
as many Americans as possible.

Those hearings also included one designed to grant unprece-
dented litigation rights to terrorists so that they can use our law-
yers and our own Federal courts to sue the very people who they
try to kill and who are trying to bring them to justice.

And those hearings have also included one to provide greater re-
strictions to the Government’s ability to seek business records in
terrorist investigations, restrictions that would provide terrorists
even greater rights than domestic criminals regarding business
records that the Supreme Court has held are subject to absolutely
no protections under the fourth amendment.
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Amidst all of this, Mr. Chairman, the Subcommittee on the Con-
stitution has not held one single hearing designed to make it easier
for the Government to track down, detain and bring our terrorist
enemies to justice.

Mr. Chairman, the coincidence of jihadist terrorism and nuclear
proliferation I believe is one of the most dangerous circumstances
facing the human family today. Osama bin Laden said, quote, “It
is our religious duty to gain nuclear weapons.” And every day Iran
continues to enrich uranium to build a nuclear weapon. Terrorists
bide their time.

Mr. Chairman, there may well be a day when we would all wish
we could revisit this day again and when we could try to reorder
our priorities and perhaps better appreciate a President who was
willing to subordinate his popularity with the American people in
order to protect them.

And, Mr. Chairman, I know that the full Committee does not ad-
dress itself to any of these subjects today. Instead, it conducts a do-
over hearing that amuses our terrorist friends greatly and that
would make Alice in Wonderland roll her eyes.

And I yield back, Mr. Chair.

Mr. CONYERS. The Chair recognizes the gentleman from Ten-
nessee, Steve Cohen, who serves with distinction on the Adminis-
trative and Commercial Law Subcommittee, as well as the Intellec-
tual Property Committee.

Mr. COHEN. Thank you, Mr. Chairman.

Thank God we are not in Kansas any longer. I am very proud
to be a Member of this Committee and appreciate your having
these hearings on the executive powers.

I have only served here in this Congress now for a mere 19
months, but I have served 29 years as a legislator, both as a county
commissioner and a State Senator. There were four Governors who
I served as a State Senator at the time and four Governors I
worked with. And I have great pride in the legislative branch of
Government and the duty to be a check and balance on abuses of
the executive. And I think that is what this hearing is about.

What I have seen in my 19 months with hearings here is a con-
temptuous conduct by this Administration toward this Congress
and toward the whole idea of checks and balances. The idea that
anybody can restrain this Administration is beyond them.

Last August I worked with one of the Members of the second
panel, Mr. Fein, and we were working on impeachment articles for
the former Attorney General of the United States, Alberto Gon-
zalez. Before we could bring those articles, General Gonzalez chose
the wiser course, a little late, but he chose to resign.

Ms. Monica Goodling testified, but only after she was granted im-
munity. One does not seek immunity, generally, unless there has
been some criminal conduct. The Attorney General’s Office is part
of the executive. Apparently there were, at least in Ms. Goodling’s
eyes, criminal conduct that was carried on by the executive, an
agency of this particular Administration, that could have been un-
covered by questioning by this Committee. That alone makes these
hearings relevant.

But the fact is, these hearings will restore the faith of the Amer-
ican people and the idea that the executive cannot run roughshod
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over the legislative process and that this Congress is standing up
after 6 years of one-party rule and exercising its proper role of
check and balance.

With that, I yield back the remainder of my time, Mr. Chairman,
and proudly look forward to these hearings.

Mr. CONYERS. The Chair recognizes the gentleman from Georgia,
Hank Johnson, a lawyer, magistrate and one who serves with great
distinction on the Crime Committee, as well as the Intellectual
Property Committee.

Mr. JOHNSON. Thank you, Mr. Chairman.

As a Member of the House Judiciary Committee, an attorney,
and former magistrate judge, I understand the high standards that
we must hold our public officials to. Every elected official, from dog
catcher to the President, has one boss, and that is the American
people. And once that bond is broken, once Administration officials
feel they are no longer accountable to the American people, then
action must be taken.

As the American people count down the final 6 months of this
now infamous Bush administration, the prevailing political opinion
has been that impeachment should be taken off the table. With
only 6 months left, what would be the point, people ask? They
argue that the American people would view impeachment as being
overzealous partisanship which would harm our prospects for elect-
ing a Democratic President and adding to the Democratic Party’s
majority in November.

But I ask, would impeachment be a vehicle to restore life and vi-
tality to the delicate system of checks and balances, which is the
hallmark of our Constitution and which this Administration has
shattered, aided and abetted by the do-nothing Republican-con-
trolled rubber-stamp Congress which failed to exercise its constitu-
tional responsibility to oversee the operations of the executive
branch of our Government?

If lying about consensual sexual activity fits the bill for impeach-
ment, then certainly lying to the American people about the reason
for invading Iraq, a sovereign nation, which invasion resulted in
the deaths of countless Iraqi citizens and 4,127 American service
men and women, along with the maiming of over 30,000 Ameri-
cans, certainly that qualifies as an impeachable offense.

There are other activities: warrantless wiretapping of Americans;
torturing and kidnapping and detaining numerous prisoners, for-
eign enemy combatants, prisoners, whatever they could be classi-
fied as. The fact that we have become a severely surveilled popu-
lation now, with the abuses of the PATRIOT Act, all done under
the cloak of Government secrecy, political spying, the attacks on
academic freedom, the politicization of the Justice Department, se-
lective prosecutions—so many areas fertile for inquiry by this Con-
gress.

And I am proud to have been a Member of the Judiciary Com-
mittee because this one has exercised vigorously its constitutional
responsibility to oversee the operations of the executive branch.

And so while, Mr. Chairman, today’s hearing is not an impeach-
ment hearing, I fear that in the event that the current Administra-
tion continues with its secret actions, with motives and purposes
that are not known or not revealed, if this Administration, during
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the last 6 months, decides to attack the sovereign nation of Iran,
then Americans will look back and think and rethink whether or
not it would have been worth pursuing impeachment at this time
to deter any further misdoing by this Administration.

And I will yield back.

Mr. CONYERS. I am inclined to remind everyone in the hearing
room, there are guests today, and because of the importance of re-
specting our proceedings, please refrain from any actions of support
or opposition to or for or against the views that are being expressed
by the Members and the witnesses that will soon follow.

Tammy Baldwin is a distinguished Member of the Committee.
She serves on the Crime Committee, and I recognize the gentlelady
from Wisconsin.

Ms. BALDWIN. Thank you, Chairman Conyers. I ask unanimous
consent to submit my full statement for the record.

Mr. CONYERS. Without objection, so ordered.

Ms. BALDWIN. On January 20, 2009, the next President and Vice
President of the United States will stand before the American peo-
ple and take an oath of office, swearing to preserve, protect and de-
fend the Constitution of the United States. This commitment and
obligation is so fundamental to our democracy that our Founders
proscribed that oath in our Constitution. They also provided for the
removal of the President and Vice President for, among other
things, high crimes and misdemeanors.

Presidents and Vice Presidents do not take that oath in a vacu-
um. They are informed by the actions and inactions of past Presi-
dents and Congresses, who establish these precedents for the fu-
ture. What this Congress does or chooses not to do in furthering
the investigation of the serious allegations against this Administra-
tion and if just cause is found to hold them accountable will impact
the conduct of future Presidents perhaps for generations.

Mr. Chairman, there are those who would say that holding this
hearing, examining whether or not the President and Vice Presi-
dent broke the law, is frivolous. I not only reject this, I believe
there is no task more important for this Congress than to seriously
consider whether our Nation’s leaders have violated their oath of
office. The American public expects no less. It is, after all, their
Constitution. No President or Congress has the authority to over-
ride that document whereby We the People conferred upon the
branches of government limited and defined power and provided for
meaningful checks and balances.

Over the past several years, serious questions have been raised
about the conduct of high-ranking Administration officials in rela-
tion to some of the most basic elements of our democracy: respect
for the rule of law, the principle of checks and balances, and the
fundamental freedoms enshrined in the Bill of Rights. In other
words, the American people are in doubt as to whether Administra-
tion officials have fulfilled their oaths of office to preserve, protect,
and defend our Constitution. And their concerns are not insignifi-
cant.

Americans want to know whether our Nation’s highest-ranking
officials broke the law to justify the invasion of Iraq. Many in our
Nation and around the world wonder whether, today, the Bush
White House is planning to illegally attack Iran. They wonder, too,
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whether their private conversations are being listened to by gov-
ernment officials unconcerned about restraints placed upon them
by the Constitution; whether our Nation is holding individuals in
secret prisons, denying them even the right to appear before a
judge or to be represented by an attorney, or to confront their ac-
cusers. They wonder who authorized torture and rendition. They
wonder whether this Administration will forever change what it
means to be an American.

Yet our efforts on behalf of the American people to hold the
White House accountable for numerous credible allegations of
abuse were blocked at each step. The list of congressional sub-
poenas with which Administration officials refuse to comply is long.
Most recently, Karl Rove, the President’s senior adviser, defied con-
gressional subpoena to testify on allegations of politicization at the
Department of Justice. This Administration has soundly rebuffed
nearly every attempt to investigate and made true accountability
impossible.

As we know, the Framers of our Constitution called for impeach-
ment only in the case of high crimes and misdemeanors. The stand-
ard is purposely set high because we should not impeach for per-
sonal or political gain, only to uphold and safeguard our democracy.
Sadly, in my judgment, at least two high-ranking Administration
officials have met that standard. Although the call to impeach is
one that I take neither easily nor lightly, I now firmly believe that
impeachment hearings are the appropriate and necessary next
step.

I yield back the remainder of my time, Mr. Chairman.

[The prepared statement of Ms. Baldwin follows:]
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PREPARED STATEMENT OF THE HONORABLE TAMMY BALDWIN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF WISCONSIN

Opening Statement
Judiciary Committee Hearing on Executive Power
and Its Constitutional Limitations
Congresswoman Tammy Baldwin
July 25, 2008

Thank you, Chairman Conyers.

On January 20, 2009, the next president and vice president of the United States will stand
before the American people and take an oath of office, swearing (o “...preserve, protect
and detend the Constitution of the United States.” "This commitment and obligation is so
fundamental to our democracy that our nation’s founders proscribed that oath in our
Constitution. They also provided for the removal of the president and vice president for,
among other things, “high crimes and misdemeanors.”

Presidents and vice presidents do not take that oath in a vacuum. They are informed by
the actions or inactions of past presidents and congresses, who establish precedents for
the future.

Recently, journalist John Nichols, a constituent of mine, laid out an appropriate metaphor
to illustrate this principle. “Let’s say that—when George Washington chopped down the
cherry tree that he used the wood to make a little box.  And in that box the president puts
his powers. We’ve taken things out. We’ve put things in over the years. On January
20" 2009... this administration will hand off a toolbox with more powers than any
president has ever had, more power than the founders could have imagined....[W]ho ever
gets it, one of the things we know about power is that people don’t give away the tools.
They don’t give them up. The only way that we take tools out of that box is if we
sanction....now and say the next president cannot govern as these men have.”

What this Congress does, or chooses not to do in furthering the investigation of the
serious allegations against this administration — and if just cause is found, to hold them
accountable — will impact the conduct of future presidents, perhaps for gencrations.

Mr. Chairman, there are those who would say that holding this hearing — examining
whether or not the president and vice president broke the law — is frivolous. 1 not only
reject this, I believe there is no task more important for this Congress than to seriously
consider whether our nation’s leaders have violated their oath of office. The American
public expeets no less. It is, after all, their Constitution. No president or congress has the
authority to override that document, whereby “We the People” conferred upon the
branches of government limited and defincd power, and provided for meaningful checks
and balances.
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Over the past scveral years, serious questions have been raised about the conduct of high
ranking administration officials in rclation to some of the most basic elements of our
democracy: respect for the rule of law, the principle of checks and balances, and the
fundamental freedoms enshrined in the Bill of Rights. In other words, the American
people are in doubt as to whether administration officials have fulfilled their oaths of
office to preserve, protect, and defend our Constitution.

And their concerns are not insignificant. Americans want to know whether our nation’s
highest ranking officials broke the law to justify the invasion of Irag. Many in our nation
and around the world wonder whether today the Bush White House is planning to
illegally attack Iran. They wonder, too, whether their private conversations are being
listened to by government officials unconcerned about the restraints placed upon them by
the Constitution, whether our nation is holding individuals in secret prisons denying them
even the right to appear before a judge, to be represented by an attorney, or to confront
their accusers. They wonder whether this Administration will forever change what it
means 10 be an American.

As Members of Congress, we, too, have Constitutional obligations. It was my hope that
this session, Congress could begin to repair the damage that has been done to our
democracy, our Constitution, and our standing in the world. Our nation’s founders
proscribed a system ol checks and balances, providing for Congressional oversight as a
fundamental part of ensuring co-equal branches of government. I believe this gives us no
choice but to demand executive branch accountability in any and all forms possible.

I spent much of last year believing that impeachment could be averted if Congress — and
particularly this Committee — exercised this Constitutional right to invesiigate this
Administration’s misdeeds, address their tragic consequences, and ri ght the wrongs we
uncovered. Mr. Chairman, under your lcadership, we did hold a series of hearings and
opened investigations on topics such as the U.S. Attorney firings, the war in Iraq, the
Valerie Plame scandal, and other important subjects of Executive Branch accountability,

Yet our efforts on behalf of the American pcople 1o hold the White House accountable
for the numerous, credible allegations of abuse were blocked at each step. The list of
Congressional subpoenas that administration officials refused o comply with is long.
Most recently, Karl Rove, the President’s senior advisor, defied a Congressional
subpoena to testify on allegations of politicization at the Department of Justice. This
Administration has soundly rebufled nearly every attempt lo investigate and made true
accountability impossible.

Accordingly, the American people have been forced to sit by while credible allegations of
abuse of power mount;
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*  We have seen this Administration fabricate the threat of Iraqi weapons of mass
destruction and allege, despite all evidence to the contrary, a relationship between
Iraq and al Qaeda. Thesc lies dragged our country into a preemptive and
unjustified war that has taken the lives of more than 4,000 U.S. troops, injured
30,000 more, and will cost our nation more than a trillion dollars,

" We watched as this Administration again undermined national security by
manipulating and exaggerating evidence of Iran’s nuclear weapons capabilities
and openly threatened aggression against Tran, despite no evidence that Iran has
the intention or capability of attacking the U.S.

= We have looked on in horror as the Administration suspended habcas corpus by
claiming the power to declare any person an “enemy combatant” — ignoring the
Geneva Convention protections that the U.S. helped create.

*  We have seen this Administration endorse torture and rendition of prisoners in
violation of international law and stated American policy and valucs, and then
destroy the videotaped evidence of such torture.

*  We have seen this Administration spy on Americans without a court order in
violation of the Fourth Amendment.

* W walched as the Administration ordered its U.S. Attorneys to pursue
politically-motivated prosecutions in violation of the law and then oversaw the
firing of eight U.S. Attorneys, while allowing others to retain their jobs because of
parlisan political considerations.

*  We watched as Administration officials outed Valerie Plame Wilson as a covert
agent of the CIA and then intentionally obstructed justice by disseminating false
information through the White House press office.

As we know, the framers of our Constitution called for impcachment only in the case of
high crimes and misdemeanors. The standard is purposely set high because we should
not impeach for personal or political gain — only to uphold and safeguard our democracy.
Sadly, in my judgment, at least two high ranking administration officials have met that
standard. Although the call to impcach is one I take neither easily nor lightly, I now
firmly believe that impeachment hearings arc the appropriate and necessary next step.
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Mr. CoNYERS. Keith Ellison is not only a former State legislator
from Minnesota, but he has been a trial lawyer for over 15 years
and serves with distinction on the Immigration Committee and the
Constitution Committee of Judiciary.

Mr. ELLISON. Mr. Chairman, thank you for these hearings.

I appreciate this opportunity very much. I have been waiting for
it for quite a long time. Thank you very much.

Let me just be very direct and to the point, and I will submit my
full statement for the record. It is important to get the facts on the
record, to get people under oath, and to dig up the information that
we need to form the basis of a decision as to how we should go for-
ward. That alone is an important reason for these proceedings and
for these hearings. The due process of getting the facts out on the
table are critical. You simply can’t jump to an outcome or a result.
And so these hearings are critical and I think important simply be-
cause of the fact-gathering process that they require.

Also, second point, powers unused are lost. And our Constitution
contemplated a three-part system of government, in which each one
would hold the other accountable. The Constitution does not con-
template a branch of government acquiescing or deferring to an-
other. If that happens, our constitutional system breaks down, and
it does not work. We could end up with an imperial presidency,
which is something the Framers never contemplated.

For those reasons, whether or not we are in the Democratic or
Republican administration, it is critical for Congress as an institu-
tion to hang onto its powers. And yet, the Constitution doesn’t give
Congress an unlimited number of ways to hold the executive ac-
countable. We all know about the power of the purse. That one
works. We know that. We also know that there are other things we
can do. We can try to wall off money restrictively. We can pass lim-
ited resolutions. But at the of the day, the most powerful tool for
reining in the executive is that of impeachment. That is how you
get the executive to pay attention and to balance the delicate con-
stitutional framework. The system doesn’t work if one branch ac-
quiesces to another.

I am so happy to be here. My colleagues have laid out ample
basis for inquiry: Iraq, signing statements, the denial of basic
human rights, a surveillance society, many other factors. And I
know we will have a good and fruitful hearing on those matters.

Thank you. I yield back.

Mr. CoNYERS. Thank you. The Members of Congress that have
asked to come before the Committee today are, of course, the gen-
tleman from North Carolina, Mr. Jones; the gentleman from North
Carolina, Brad Miller; the gentleman from New York, Maurice Hin-
chey; and the gentleman from Illinois—Ohio, Dennis Kucinich.

Dennis Kucinich chairs the Domestic Policy Subcommittee of
Oversight and serves also on the Education and Labor Committee.
He is a former mayor of the City of Cleveland and is a tireless ad-
vocate for peace and justice.

We welcome him here today.

TESTIMONY OF THE HONORABLE DENNIS J. KUCINICH, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF OHIO

Mr. KuciNicH. May I proceed, Mr. Chairman?
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I want to thank the Chair for this opportunity to testify.

And I want to recognize my colleagues on both sides of the aisle,
Ranking Member Smith, and my colleagues from the House, who
I work with, who are my friends, who I respect their integrity and
their honor.

And I think it is important that we proceed among ourselves in
that way so that we can be of service to our Nation in the highest
manner.

Our country has been at war in Iraq, and has occupied the
streets and villages of Iraq for 5 years, 4 months, and 6 days. The
war has caused the deaths of 4,127 American soldiers and the
deaths of as many as 1 million innocent Iraqis. The war will cost
the American people upwards of $3 trillion and is the main contrib-
uting factor to the destruction of our domestic economy.

Mr. Chairman, I would ask unanimous consent to enter S.J. Res.
45 and H.J. Res. 114 into the record.

Mr. CoNYERS. Without objection, so ordered.

[See Appendix, pages 240 and 245.]

Mr. KuciNicH. The primary justifications for going to war, out-
lined in the legislation which the White House sent to Congress in
October of 2002, have been determined conclusively to be untrue.

Iraq was not continuing to threaten the national security inter-
ests of the United States.

Iraqg was not continuing to possess and develop a significant
chemical and biological weapons capability.

Iraq was not actively seeking a nuclear weapons capability.

Iraq did not have the willingness to attack the United States.

Iraq had not demonstrated capability and willingness to use
weapons of mass destruction.

Iraq could not launch a surprise attack against the United States
or its Armed Forces.

Therefore, there was not an extreme magnitude of harm that
would result in the United States—that would result to the United
States and its citizens from such an attack. The aforementioned did
not justify the use of force by the United States to defend itself.

Irag had no connection with the attacks of 9/11 or with al-
Qaeda’s role in 9/11.

Iraq possessed no weapons of mass destruction to transfer to
anyone.

Iraq had no weapons of mass destruction and, therefore, had no
capability of launching a surprise attack against the United States
or its Armed Forces, and no capability to provide them to inter-
national terrorists who would do so.

However, many Members of Congress relied on these representa-
tions from the White House to inform their decision to support the
legislation that authorized the use of force against Iraq. We all
know present and former colleagues who have said that if they
knew then what they know now, they would not have voted to per-
mit an attack upon Iragq.

The war was totally unnecessary, unprovoked, and unjustified.
The question for Congress is this: What responsibility does the
President and members of his Administration have for that unnec-
essary, unprovoked, and unjustified war? The Rules of the House
prevent me or any witness from utilizing familiar terms. But we
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can put two and two together in our minds. We can draw infer-
ences about culpability.

Mr. Chairman, I ask unanimous consent to enter H. Res. 333, H.
Res. 1258, and H. Res. 1345 into the record.

Mr. CoNYERS. Without objection, so ordered.

[See Appendix, pages 255, 273 and 440.]

Mr. KuciNICH. I request that each Member read the three bills
that I have authored, bills which are now awaiting consideration
by the Judiciary Committee. I am confident that the reader will
reach the same conclusions that I have about culpability.

What then should we do about it?

The decision before us is whether to honor our oath as Members
of Congress to support and defend the Constitution that has been
trampled time and again over the last 7 years.

The decision before us is whether to stand up for the checks and
balances designed by our Founding Fathers to prevent excessive
power grabs by either the judicial, legislative, or executive branch
of government.

The decision before us is whether to restore faith in government,
in justice, and in the rule of law.

The decision before us is whether Congress will endorse with its
silence the methods used to take us into the Iraq war.

The decision before us is whether to demand accountability for
one of the gravest injustices imaginable.

The decision before us is whether Congress will stand up to tell
future Presidents that America has seen the last of these injus-
tices, not the first.

I believe the choice is clear. I ask this Committee to think and
then to act now in order to enable this Congress to right a very
great wrong and to hold accountable those who misled this Nation.

I thank you.

[The prepared statement of Mr. Kucinich follows:]

PREPARED STATEMENT OF THE HONORABLE DENNIS J. KUCINICH, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF OHIO

Our country has been at war in Iraq, and has occupied the streets and villages
of Iraq for five years, four months, and 6 days. The war has caused the deaths of
4,127 American soldiers and the deaths of as many as one million innocent Iraqis.
The war will cost the American people upwards of $3 trillion and is the main con-
tributing factor to the destruction of our domestic economy.

We are borrowing money at high rates of interest to fight an illegal war for oil,
so that the oil companies can make record profits while charging our constituents
$5 a gallon for gas. Food prices are increasing, the temperature of the planet is in-
creasing, our dependence on fossil fuel is increasing, and poverty is increasing. How
in the world could this have happened to our country?

Mr. Chairman, I would ask unanimous consent to enter S.J. Res. 45 into the
record. The primary justifications for going to war, outlined in the legislation which
the White House sent to Congress in October of 2002, have been determined conclu-
sively to be untrue:

e Iraq did not pose “a continuing threat to national security”

e Iraq was not “continuing to possess and develop a significant chemical and
biological weapons capability . . .”

e Iraq was not “actively seeking a nuclear weapons capability”

e Iraq was not “supporting and harboring terrorist organizations”

Iraq had not “demonstrated its willingness to attack, the United States”
Members of Al Qaeda were not “known to be in Iraq”
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e Iraq had not “demonstrated capability and willingness to use weapons of
mass destruction . . .”

Iraq could not “launch a surprise attack against the United States or its
Armed Forces”

o Therefore there was not an “extreme magnitude of harm that would result
to the United States and its citizens from such an attack”

o The aforementioned did not “justify action by the United States to defend
itself”

e Iraq had no “ongoing support for international terrorists”
e Iraq had not demonstrated “development of weapons of mass destruction.”

However, many Members of Congress relied on these representations from the
White House to inform their decision to support the legislation that authorized the
use of force against Iraq. We all know present and former colleagues who have said
that if they knew then what they know now, they would not have voted to permit
an attack upon Iraq.

The war was totally unnecessary, unprovoked and unjustified. The question for
Congress is this: what responsibility do the President and members of his Adminis-
tration have for that unnecessary, unprovoked and unjustified war? The rules of the
House prevent me or any witness from utilizing familiar terms. But we can put two
and two together in our minds. We can draw inferences about culpability.

Mr. Chairman, I would ask unanimous consent to enter H. Res. 333, H. Res. 1258,
and H. Res. 1345 into the record. I request that each Member read the three bills
I have authored, bills which are now awaiting consideration by the Judiciary Com-
mittee. I am confident the reader will reach the same conclusions that I have about
culpability.

What, then, should we do about it?

The decision before us is whether to honor our oath as Members of Congress to
support and defend the Constitution that has been trampled time and again over
the last seven years.

The decision before us is whether to stand up for the checks and balances de-
signed by our founding fathers to prevent excessive power grabs by either the judi-
cial, legislative or executive branch of government.

The decision before us is whether to restore faith in government, in justice, and
in the rule of law.

The decision before us is whether Congress will endorse with its silence the meth-
ods used to take us into the Iraq war.

The decision before us is whether to demand accountability for one of the gravest
injustices imaginable.

The decision before us is whether Congress will stand up to tell future Presidents
that America has seen the last of these injustices, not the first.

I believe the choice is clear.

I ask this committee to think, and then to act, in order to enable this Congress
to right a very great wrong and to hold accountable those who have misled this Na-
tion.

Mr. CONYERS. Our next Member of Congress to testify is our dis-
tinguished colleague, Maurice Hinchey, who serves as a Member of
both the Committee on Appropriations, on the Natural Resources
Committee, and also serves on the bicameral Joint Economic Com-
mittee, and a leader in the Progressive Caucus. He has been a
longstanding opponent of the war in Iraq, an outspoken advocate
for environmental reforms and economic justice.

Welcome.

TESTIMONY OF THE HONORABLE MAURICE HINCHEY, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW
YORK

Mr. HINCHEY. Mr. Chairman, I thank you very much.

This has been a very, extraordinarily interesting experience just
sitting here listening to you and to the other Members of this
House Judiciary Committee, which is one of the most significant
Committees in this Congress, with one of the greatest elements of
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responsibility, particularly with regard to doing the job which is of
such great importance for all of us, which is to defend and protect
the Constitution of the United States.

So I deeply appreciate what you have done here, Mr. Chairman,
and all the Members of this Committee as well, in being here for
this particular purpose, to focus attention on this particular issue.

We have a main responsibility, as I said, to protect and defend
that Constitution and maintain the separation of powers to ensure
that we do not have one aspect of this government which domi-
nates all the rest of it and particularly we do not have a President
who attempts to dominate all of the lawful activities of our Nation
and completely dominate all the significant decisions that are
made. And we have seen that so clearly in the context of this Ad-
ministration.

But I think we have seen it also in the context of corruption and
incompetence. And I think that this Administration has been domi-
nated throughout by those two words, corruption and incom-
petence. And that needs to be addressed. We need to be sure that,
in the future, we have a President who understands his obligations
and responsibilities, and who lives up to those obligations and re-
sponsibilities, and who works responsibly with the other two
branches of government.

Now I think, with regard to the situation in Iraq and this ter-
rorist operation which has dominated so much of what this Admin-
istration has done, the proper kind of attention has to be directed
to the situation from the very beginning. And if you look at that
situation from the very beginning, one of the things that you see
is that 2 months before the election of November 2000, there was
a meeting with the President and the intelligence operation, the di-
rector of intelligence to inform him about one of the major prob-
lems that we had to confront as a Nation, which was the fact that
Osama bin Laden and al-Qaeda was determined to attack the
United States. That was a message which was delivered down in
Crawford, Texas, in September of 2000.

Following that, there were more than 40 intelligence briefings
delivered to the top levels of this Administration, from January
2001 through September 10 of 2001, including references, all of
those, all of those briefings included references to al-Qaeda, ref-
erences to bin Laden, and the fact that they were determined to
engage in various forms of attack. The most prominent one of those
PDBs, for example, was the one that was made public, which was
delivered on August 6, which was so obvious, particularly in its
headline, about those facts.

The warnings to the White House about Osama bin Laden were
extended and consistent, and should have promoted actions to pre-
vent the attack of September 11, but they did not. And why they
did not is a major question that we need to be confronting, I be-
lieve, as a Congress, particularly here in the House of Representa-
tives.

Another example of that is how Richard Clarke sent consistent
warnings to the National Security Adviser, Condoleezza Rice,
throughout that same period of time in 2001, providing information
that should have been adhered to.
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After the attack of September 11, we engaged in a direct attack
of course on the Taliban and al-Qaeda in Afghanistan. And that at-
tack, of course, was very successful. It disrupted the Taliban. It put
in a new government in that country.

But also it did something else, which is extraordinarily inter-
esting. That military invasion of Afghanistan failed to follow up on
bin Laden and allowed him to escape up into the Tora Bora Moun-
tains. And that escape was provided by, most directly, by the Sec-
retary of Defense in his direction to pull our military forces back
and not follow up on that attack. And I think that that was clear
that the reason for that was that they did not want to capture bin
Laden, because if we had captured him, if our military had cap-
tured him, it would have been much more difficult for them to at-
tempt to justify an attack against another country which had noth-
ing to do with the attack of September 11 but which they were at-
tempting to manipulate the intelligence, and did so initially with
a certain amount of success, manipulating intelligence to try to
show that there was a direct connection between Iraq and the at-
tack of September 11, which of course there was not.

And then they went on to say that there were weapons of mass
destruction in Iraq, and that those weapons of mass destruction
were threatening the safety and security of the United States and
other countries, and we should act against that in the form of an
invasion. And of course, the information that was given over and
over again was that there was no clear evidence. And that informa-
tion was given by United Nations inspectors, inspectors from the
United States, and from the intelligence of the United States.

Nevertheless, they chose to ignore all of that. Then the one that
got a substantial amount of attention was the warnings that the
Administration ignored, which included a memo that the National
Intelligence Council sent to the White House in January of 2003
that stated that the uranium claim which this Administration was
making, that that uranium claim was baseless and should be laid
to rest.

We remember how just prior to that vote in October of 2002,
there were those kinds of statements about that uranium claim.
And then, just prior to the invasion in March of 2003, 2 months
prior to that, how numerous statements were being made by mem-
bers of the Administration talking about the potential for nuclear
invasion and saying things, for example, over and over again on a
number of occasions, we do not want a smoking gun to be a mush-
room cloud. All of that was designed to manipulate the decision,
which was unfortunately made by this Congress, to vote to give the
President the authority to engage in some kind of military activity,
which he carried out, against Iraq.

All of those circumstances need to be examined very, very care-
fully. And they need to be examined because of the terrible damage
that all of that has done to the present set of circumstances that
we are confronting as a Nation, both militarily, internationally, and
economically right here at home. And the danger that it offers and
really opens the door for in the future for other Presidents to en-
gage in similar kinds of activities, which would put this Nation
once again not only in physical danger but in the danger of elimi-
nating the basic provisions of the Constitution of the United States
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and undermine the democratic principles of our country, which
need to be sustained.

I think that the situation that we are confronting now is one of
the most difficult that we have had in the history of our country.
And the word impeachment has been mentioned over and over
again by Members of the Judiciary Committee on a number of occa-
sions and again this morning. And I think, frankly, that, based
upon all of the things that this Administration has done, it is prob-
ably the most impeachable Administration in the history of Amer-
ica because of the ways in which it has clearly violated the law.

One of the most clear examples of that is the State of the Union
address in January of 2003. And in that State of the Union ad-
dress, the President knew that what he was stating about the nu-
clear weapons program had been told to him that was false. It was
not true. There was no documentation backing it up. And at the
last minute of course, he switched and tried to put the responsi-
bility onto the British. But all of that, of course, was very, very un-
true. And the circumstances that we are confronting, I think, have
to be dealt with. And I think the responsibility of this Committee
needs to focus on all of those elements, to examine them carefully,
and to see the way in which this Administration has behaved, the
dangerous set of issues that we need to confront as a result of that
behavior, and to engage in actions that are going to try to ensure
that the basic democratic principles of our country are not going to
be undermined, that they are going to be protected and strength-
ened with regard to future Presidents and future Congresses.

And so I thank you, Mr. Chairman, for everything that was said
today by the Members of this Committee and for the opportunity
to be here with you.

Thank you very much.

[The prepared statement of Mr. Hinchey follows:]

PREPARED STATEMENT OF THE HONORABLE MAURICE HINCHEY, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW YORK

I would like to extend my appreciation to my dear friend Chairman Conyers and
Ranking Member Lamar Smith, and members of the Committee, for giving me this
opportunity to participate in this very important hearing on “Executive Power and
its Constitutional Limitations.”

This is a very important hearing, and I am honored to be a part of it. The Mem-
bers who do not sit on the House Judiciary Committee, including myself, were in-
vited to this hearing today because of certain actions we have taken as Members
of Congress to highlight the behavior of this administration. While our actions var-
ied, our purpose for acting can be linked to one common dominator—we do not be-
lieve that anyone is above the laws of these United States. I have no doubt that
under the current administration, administrative officials have intentionally gone
outside the bounds of the law and should be held accountable.

I think this is the most impeachable administration in the history of our country.
This administration has successfully put its own interests above the interests of the
American people, which is why in August of 2007, I introduced two companion bills
to Senator Feingold’s censure resolutions in the House. Both bills, H.Res. 625 and
H.Res. 626, outline a very comprehensive argument in favor of censuring several ad-
ministrative officials.

H.Res.625 would censure administration officials because of their role in stating
the case for invading Iraq. The resolution would also condemn administrative offi-
cials for failing to plan for the inevitable civil conflict and humanitarian strife in
Iraq. Finally, the resolution would also reprimand the administration for over-
stretching the military with prolonged deployments that have damaged U.S. efforts
to be prepared for other conflicts.
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H. Res. 625 would condemn administration officials for launching the warrantless
surveillance program and for instituting and following extreme policies on torture,
the Geneva Conventions, and detainees at Guantanamo Bay. The resolution would
also condemn the politically—motivated firings of U.S. Attorneys.

I was unwilling to sit idly by and watch these abuses take place. Especially after
evidence in how the administration responded to individuals that posed a dissenting
view or a threat to its policies came to light—two obvious examples of this being
the disclosure of the identity of CIA Operative Valerie Plame and the treatment of
certain federal prosecutors.

The Founding Fathers of this great country set up a system of Checks and Bal-
ances to make certain that the three branches of government did not abuse their
power. They did not set up the system of Checks and Balances as an option but
rather an obligation which is why I consider it to be imperative to offer my voice
on behalf of so many others who could not speak out of fear. Someday we will all
be judged by what we did, or worse, what we did not do when confronted with these
abuses. Inaction is simply not an option. I will leave you with this final thought,
President Theodore Roosevelt once said, “No man is above the law and no man is
below it; nor do we ask any man’s permission when we ask him to obey it.” Adminis-
tration officials past, present and future should be no exception.

Mr. CoNYERS. Congressman Brad Miller is known for his work
on the Financial Services Committee to protect homeowners from
predatory lending practices. In addition, he is on the Foreign Af-
fairs Committee, as well as the Science and Technology Committee,
where he Chairs the Investigations and Oversight Committee.

We welcome you here this morning.

TESTIMONY OF THE HONORABLE BRAD MILLER, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NORTH
CAROLINA

Mr. MiLLER. Chairman Conyers, Ranking Member Smith, Mem-
bers of the Committee, thank you for the invitation to testify this
morning.

Our constitutional system of checks and balances assumes a cer-
tain jostling between the President and Congress. But the Bush ad-
ministration’s refusal to provide information to Congress and to the
American people; the Bush administration’s insistence on acting in
secret is more dangerous and more sinister than just an extrava-
gantly ambitious claim to executive branch powers.

Control of information stifles dissent. It insulates an Administra-
tion from challenge, either by Congress or by critics. Control of in-
formation is incompatible with democracy. Informed criticism, as
annoying as it frequently is to people with power, is the stuff of de-
mocracy.

Democracy dies behind closed doors. It is Congress’s duty to
throw the doors open and keep them open in future Administra-
tions, Democratic and Republican alike. A great American political
scientist, Woodrow Wilson, said that it is the proper duty of Con-
gress to look into every affair of government and to talk much
about what it sees. It is meant to be the eyes and the voice, to em-
body the wisdom and will of its constituents.

The many disputes between Congress and the President, and it
is not just Miers and Bolton and Rove, every Committee has been
stiff-armed by the Bush administration in our exercise of our over-
sight powers. Those disputes will not be resolved before the election
in November or by the inauguration in January, but those disputes
will not be moot next year. We must continue our effort to learn
how the Bush administration has used the powers of government,
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and we must restore the balance of powers between Congress and
the President, regardless of who is President and regardless of
which party is in the majority in Congress.

I have introduced one bill just last week to restore Congress’s
checks on Presidential power, especially the power to act in impreg-
nable secrecy. And I expect to introduce another shortly.

Ms. Lofgren asked for practical suggestions on how to right the
balance between the branches of government, how to restore the
separation of powers and the checks and balances that the Found-
ers of this Republic intended. And that has been my aim.

Now, the first bill, H.R. 6508—Chairman Conyers is a cosponsor;
Mr. Nadler is as well, as well as Ms. Sanchez, and obviously, I
would welcome additional supporters—would allow the House to
ask a court to appoint a special prosecutor for a criminal contempt
of Congress charge where the United States Attorney refuses to
present the case to the grand jury. In recent history, Congress has
enforced our authority to take evidence by referring contempt
charges to the U.S. Attorney under a 1857 criminal statute. There
is not a lot of wiggle room in the language of the statute. The
House, the Senate may submit contempt charges to the U.S. Attor-
ney, whose duty it shall be to bring the matter before the grand
jury for its action.

Now, despite that unequivocal statutory requirement, when Con-
gress referred contempt charges, criminal contempt charges,
against Josh Bolton and Harriet Miers, Attorney General Mukasey
refused to allow the U.S. Attorney to present the charges to the
grand jury. He argued that criminal prosecution is exclusively an
executive branch power, and Congress cannot compel the executive
branch to bring a criminal prosecution regardless of what the stat-
ute said.

In a 1987 decision, the Supreme Court held that a trial court
could appoint a private prosecutor to bring a contempt of court pro-
ceeding where the appropriate prosecuting authority denied the
Court’s request to prosecute. The Supreme Court held that a trial
court’s power to appoint a private prosecutor was based on the trial
court’s inherent power of self-protection.

If the judiciary were completely dependent on the executive
branch to redress direct affronts to its authority, the Supreme
Court said, it would be powerless to protect itself if that branch de-
clined prosecution. Congress cannot depend entirely on the execu-
tive branch to redress direct affronts to Congress, to Congress’s au-
thority any more than the courts can, especially when the affront
is by the executive branch itself.

Second, the U.S. Justice Department’s Office of Legal Counsel is
little known to the general public, but it exercises remarkable
power. The Bush administration has fully realized the potential for
the abuse of the OLC’s power. The Bush administration has, in-
stead of seeking disinterested legal opinions from the OLC, the
Bush administration has demanded and gotten exactly the opinions
from the OLC that it wanted. And the Bush administration has re-
ceived those opinions and acted on those opinions in secret, placing
the opinions beyond any challenge. Even when the OLC obligingly
advised the Bush administration that the Bush administration
could just ignore the requirements of statute, the Bush administra-
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tion asserts no exigent circumstances, no practical necessity for
that breathtaking claim of power by the OLC. That they can exer-
cise in secret that legal power, it is simply a calculated expansion
of Presidential power at the expense of Congress and the courts.

I am now working with Senator Feingold and with others on leg-
islation to require the OLC to report opinions to Congress, espe-
cially where the OLC decides that the executive branch can just ig-
nore statutory requirements.

James Madison wrote, the Founders of our Republic provided
against the usurpation of power by providing each branch of gov-
ernment the necessary constitutional means and personal motives
to resist encroachment of the others. Madison wrote that the con-
stant aim is to divide and arrange the several branches in such a
manner as that each may be a check on the other, that the private
interests of every individual may be a sentinel of public rights.

The Bush administration’s claim that the President alone de-
cides, in its own unreviewable discretion, what to tell Congress and
the American people is an encroachment that we must resist. And
by jealously asserting our rights under the Constitution, we defend
the public rights. Thank you.

[The prepared statement of Mr. Miller follows:]

PREPARED STATEMENT OF THE HONORABLE BRAD MILLER, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NORTH CAROLINA

Thank you for the invitation to testify this morning.

Our constitutional system of checks and balances assumes a certain jostling be-
tween the President and Congress, but the Bush Administration’s refusal to provide
information to Congress or to the American people is more dangerous and more sin-
ister than just an extravagantly ambitious claim to executive branch powers. Con-
trol of information stifles dissent and insulates an administration from challenge,
either by Congress or by critics. Control of information is incompatible with democ-
racy. Informed criticism, as annoying as it is for many in power, is the stuff of de-
mocracy.

Democracy dies behind closed doors. It is Congress’ duty to throw the doors open
and keep them open in future administrations, Democratic and Republican alike. A
great American political scientist, Woodrow Wilson, said that it is “the proper duty”
of Congress “to look into every affair of government and to talk much about what
it sees. It is meant to be the eyes and the voice, and to embody the wisdom and
will of its constituents.”

The many disputes between the Bush Administration and Congress will not be
moot if not resolved before the election in November or the inauguration in January.
Congress must continue the effort next year to learn how the Bush Administration
used the powers of government. And we must restore the balance of powers between
Congress and the President, regardless of who is president and which party is in
the majority in Congress.

I have introduced one bill to restore Congress’ checks on presidential power, espe-
cially the power to act in impregnable secrecy, and I expect to introduce another
shortly.

The first bill, HR 6508, would allow the House to ask a court to appoint a special
prosecutor for a criminal contempt of congress charge where the United States At-
torney refuses to present the case to the grand jury. In recent history, Congress has
enforced our authority to take evidence by referring contempt charges to the U.S.
Attorney under an 1857 criminal statute. There’s not a lot of wriggle room in the
statute: the House or Senate may submit contempt charges to the U.S. Attorney,
“whose duty it shall be to bring the matter before the grand jury for its action.” De-
spite that unequivocal statutory requirement, when Congress referred criminal con-
tempt charges against Josh Bolton and Harriet Miers, Attorney General Mukasey
refused to allow the U.S. Attorney to present the charges to the grand jury. He ar-
gued that criminal prosecution is exclusively an executive branch power, and Con-
gress cannot compel the executive branch to bring a criminal prosecution regardless
of what the statute said.
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In a 1987 decision, the Supreme Court held that a trial court could appoint a pri-
vate prosecutor to bring a contempt of court proceeding where “the appropriate pros-
ecuting authority” denied the court’s request to prosecute. The Supreme Court held
that the trial court’s power to appoint a private prosecutor was based on the trial
court’s “inherent power of self-protection.” “If the Judiciary were completely depend-
ent on the Executive Branch to redress direct affronts to its authority,” the Supreme
Court said, “it would be powerless to protect itself if that Branch declined prosecu-
tion.”

Congress cannot depend entirely on the executive branch to redress affronts to
Congress’ authority any more than the courts can, especially where the affront is
by the executive branch itself.

Second, the U.S. Justice Department’s Office of Legal Counsel is little known to
the public, but exercises remarkable power. The Bush Administration has fully real-
ized the potential for the abuse of the OLC’s power. Instead of seeking disinterested
legal opinions, the Bush Administration has demanded and gotten exactly the opin-
ions it wanted from the OLC. And the Bush Administration has received and acted
on the OLC’s opinions in secret, placing the opinions beyond challenge, even when
the OLC obligingly advised that the Bush Administration could simply ignore statu-
tory requirements. The Bush Administration asserts no exigent circumstances, no
practical necessity for the breathtaking claim that the OLC can secretly excuse the
administration from legal requirements. It is simply a calculated expansion of presi-
dential power at the expense of Congress and the courts.

I am now working with Senator Feingold on legislation to require the OLC to re-
port opinions to Congress, especially where the OLC decides that the executive
branch can just ignore statutory requirements.

According to James Madison, the founders of our republic provided against the
usurpation of power by providing each branch of government “the necessary con-
stitutional means and personal motives to resist encroachments of the others.”
Madison wrote that “the constant aim is to divide and arrange the several offices
in such a manner as that each may be a check on the other—that the private inter-
est of every individual may be a sentinel of the public rights.”

The Bush Administration’s claim that the president alone decides—in his own
unreviewable discretion—what to tell Congress and the American people is an en-
croachment we must resist. And by jealously asserting our powers under the Con-
stitution, we defend the public rights.

Mr. CONYERS. Walter Jones, long-serving Member of the House
of Representatives from North Carolina, who serves on the Armed
Services Committee, the Financial Services Committee and has
been known for working across the aisle to craft bipartisan legisla-
tion; the War Crimes Act under President Clinton, the Constitu-
tional War Powers Resolution, which he introduced with our Judi-
ciary Committee colleague William Delahunt only last year.

We are pleased that you could be with us today.

TESTIMONY OF THE HONORABLE WALTER JONES, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NORTH
CAROLINA

Mr. JONES. Mr. Chairman, thank you very much.

And I want to thank you and this Committee for holding this
hearing, for giving me an opportunity to speak on the issue of Pres-
idential signing statements. This hearing today is about trust. It is
about the American people, and can they trust their government?

Just as the American people have access to the text of bills that
are signed into law, they should have easy and prompt access to
the content of Presidential signing statements that could affect how
those laws will be executed.

To enable a more complete public understanding and trust of our
Nation’s laws, the Congress should also be able to call for the ex-
ecutive’s explanation and justification for a Presidential signing
statement.
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The history of Presidential signing statements dates back to the
19th century. President James Monroe issued the first signing
statement in 1821. However, a September 17th, 2007, Congres-
sional Research Service report noted that U.S. Presidents, and I
quote, have increasingly employed the statements to assert con-
stitutional and legal objections to congressional enactments. In
doing so, Presidents sometimes communicate their intent to dis-
regard certain provisions of bills they have signed into law.

According to the CRS, President Clinton issued 381 signing
statements while in office; 70 of these statements raised legal and
constitutional objections. President George W. Bush has issued at
least 152 signing statements; 118 of these statements have con-
tained over 800 constitutional challenges or objections.

According to the American Bar Association, and I quote, “from
the inception of the Republic until the year 2000, Presidents have
produced signing statements containing fewer than 600 challenges
to bills they signed.”

That tells a great deal.

I continue, because future Presidents are likely to continue this
practice, Congress should act now to pass legislation to ensure
proper understanding and disclosure of these signing statements.

To address this issue, I have introduced H.R. 5993, the Presi-
dential Signing Statement Act, which would, first, require the
President to provide copies of signing statements to congressional
leadership within 3 days of being issued; second, require signing
statements to be published in the Federal Register; third, require
executive staff to testify on the meaning and justification for Presi-
dential signing statements at the request of the House or the Sen-
ate Judiciary Committee; and fourth and last, provide that no mon-
eys may be used to implement any law accompanied by a signing
statement if any provision of the act is violated.

This bill directly addresses the recommendation of the American
Bar Association Task Force on Presidential Signing Statements.

Mr. Chairman, I would like to submit a copy of the ABA report
for the record.

[The material referred to follows:]
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This resolution does not represent the policy of the American Bar Association until it shall have
heen approved by the House of Delegates. Informational reports, comments and supporting data are
not approved by the House in its voting and represent only the views of the submitting entif.

AMERICAN BAR ASSOCIATION

TASK FORCE ON PRESIDENTIAL SIGNING STATEMENTS
AND THE SEPARATION OF POWERS DOCTRINE

RECOMMENDATION

RESOLVED, That the American Bar Association opposes, as contrary to the rule of law
and our constitutional system of separation of powers, the issuance of presidential signing
statements that claim the authority or state the intention to disregard or decline to enforce all or
part of a law the President has signed, or to interpret such a law in a manner inconsistent with the
clear intent of Congress;

FURTHER RESOLVED, That the American Bar Association urges the President, if he
believes that any provision of a bill pending before Congress would be unconstitutional if enacted,
to communicate such concerns to Congress prior to passage;

FURTHER RESOLVED, That the American Bar Association urges the President to
confine any signing statements to his views regarding the meaning, purpose and significance of
bills presented by Congress, and if he believes that all or part of a bill is unconstitutional, to veto
the bill in accordance with Article 1, § 7 of the Constitution of the United States, which directs
him to approve or disapprove each bill in its entirety;

FURTHER RESOLVED, That the American Bar Association urges Congress to enact
legislation requiring the President promptly to submit to Congress an official copy of all signing
statements he issues, and in any instance in which he claims the authority, or states the intention,
to disregard or decline to enforce all or part of a law he has signed, or to interpret such alaw in a
manner inconsistent with the clear intent of Congress, to submit to Congress a report setting forth
in full the reasons and legal basis for the statement; and further requiring that all such submissions
be available in a publicly accessible database; and

FURTHER RESOLVED, That the American Bar Association urges Congress to enact
legislation enabling the President, Congress, or other entities or individuals, to seek judicial
review, to the extent constitutionally permissible, in any instance in which the President claims the
authority, or states the intention, to disregard or decline to enforce all or part of a law he has
signed, or interprets such a law in a manner inconsistent with the clear intent of Congress, and
urges Congress and the President to support a judicial resolution of the President's claim or
interpretation.
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REPORT

The preservation of liberty requires that
the three great departments of power
should be separate and distinct.

— James Madison, Federalist Papers, No. 47.

L INTRODUCTION

On April 30, 2006, Charliec Savage, a respected veteran reporter for the Boston Globe,
wrote a lengthy article on the use of presidential “signing statements” in which he reported that
“President Bush has quietly claimed the authority to disobey more than 750 laws enacted since he
took office, asserting that he has the power to set aside any statute passed by Congress when it
conflicts with his interpretation of the Constitution.”* Savage wrote:

Legal scholars say the scope and aggression of Bush's assertions that he can bypass
laws represent a concerted effort to expand his power at the expense of Congress,
upsetting the balance between the branches of government. The Constitution is
clear in assigning to Congress the power to write the laws and to the president a
duty "to take care that the laws be faithfully executed." Bush, however, has
repeatedly declared that he does not need to "execute" a law he believes is
unconstitutional.

Id. The Savage articles created a major national controversy, with the use — and, as some charged,
the abuse — of signing statements drawing both severe critics and staunch defenders, with dozens
of newspaper editorials® and op-ed pieces published.

Senator Arlen Specter (R-PA), the Chairman of the Senate Judiciary Committee, charged
that congressional legislation “doesn't amount to anything if the president can say, 'My
constitutional authority supersedes the statute.” And T think we've got to lay down the gauntlet

! See Charlie Savage, Bush Challenges Hundreds of Laws, BOSTON GLOBE, April 30, 2006, at
http.//www.boston.com/news/nation/Washington/articles/2006/04/30/bush_challenges hundreds
of laws/.

2 See, e.g., Veto? Who Needs a Veto?, Editorial, NEW YORK TIMES, May 5, 2006 at
httpffwvwew nvtimes. com/2006/05/05 /opinion/05ft11 html7th&eme=th; A White House power
grab, Editorial, SAN FRANCISCO CHRONICLE, June 12, 2006, at
http://stgate.com/cgi-bin/article.cgi?file=/chronicle/archive/2006/06/12/EDGMSJBOEJ1.DTL;
Signing statements an abuse of power, Editorial, ASBURY PARK PRESS, June 6, 2006, at
http://www.app.com/apps/pbcs.dll/article? ATD=/20060606/OPINION/606060313/1032.

2
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and challenge him on it™* He denounced the President’s use of signing statements as “a very

blatant encroachment” on Congress's power to legislate.*

At a June 27, 2006 Senate Judiciary Committee hearing on “Presidential Signing
Statements,” Senator Patrick Leahy (D-VT), the Ranking Member, stated:

We are at a pivotal moment in our Nation’s history, where Americans are faced
with a President who makes sweeping claims for almost unchecked Executive
power. One of the most troubling aspects of such claims is the President’s
unprecedented use of signing statements. Historically, these statements have
served as public announcements containing comments from the President, on the
enactment of laws. But this Administration has taken what was otherwise a press
release and transformed it into a proclamation stating which parts of the law the
President will follow and which parts he will simply ignore.

Senator Leahy called the broad use of signing statements “a grave threat to our constitutional
system of checks and balances.”®

In light of the importance of these issues, ABA President Michael S. Greco appointed an
ABA Task Force on Presidential Signing Statements and the Separation of Powers Doctrine to
“examine the changing role of presidential signing statements, in which U.S. presidents articulate
their views of provisions in newly enacted laws, attaching statements to the new legislation before
forwarding it to the Federal Register” and to “consider whether such statements conflict with
express statutory language or congressional intent.”’

* See Andy Sullivan, Specter to grill officials on Bush ignoring laws,” REUTERS, June 21, 2006,
http.//www.washingtonpost.com/wp-dyn/content/article/2006/06/21/AR2006062101594.html

* See Charlie Savage, Senators Renew Call for Hearings on Signing Statements, BOSTON GLOBE,
June 16, 2006, at
http.//www.boston.com/news/nation/washington/articles/2006/06/16/senators_renew_call_for he
arings_on_signing_statements/.

* The statements of all witnesses at the Senate Judiciary Committee hearing on "Presidential
Signing Statements,” including Task Force members Bruce Fein and Professor Charles Ogletree,

can be accessed at: http://judiciary.senate. gov/hearing. cfin?id=1969.

% See Statement of Senator Patrick Leahy, Ranking Member, Judiciary Committee
Hearing on Presidential Signing Statements, June 27, 2006, at
http://judiciary.senate. gov/member_statement.cfim?id=1969&wit_id=2629

7 See ABA News Release, “ABA to Examine Constitutional, Legal Issues of
Presidential Signing Statements™ at: http://www.abanews.org/releases/news060506.html
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In appointing the Task Force, President Greco stated:

The issue to be addressed by this distinguished task force is of great consequence
to our constitutional system of government and its delicate system of checks and
balances and separation of powers. The task force will provide an independent,
non-partisan and scholarly analysis of the utility of presidential signing statements
and how they comport with the Constitution and enacted law.

President Greco took special care to ensure that the membership of the Task Force
represented a variety of diverse views and backgrounds. The Task Force members are both
conservative and liberal, Republican and Democrat, and have had substantial experience in
government, the judiciary, and constitutional law. *

While the Task Force was operating under intense time pressures, it benefitted from the
fact that the use of presidential signing statements has been the subject of a variety of scholarly
books and articles.” In addition, the American Presidency Project, a collaboration between John
Woolley and Gerhard Peters at the University of California, Santa Barbara, contains the signing
statements of all United States Presidents since 1929,"” and Joyce A. Green, a concerned and
public spirited Oklahoma City lawyer, created an annotated website of all of the signing
statements since 2001 in order to “provide free convenient access -- for the entire world -- to the
text of George W. Bush's presidential signing statements.”"’

The members of the Task Force reviewed a large number of reference materials and
discussed and debated the issues in more than a half dozen lengthy conference calls and hundreds
of emails. Every word of each recommendation was carefully considered and parsed until there

¥ The Task Force is chaired by Neal R. Sonnett, and includes Mark D. Agrast, Hon. Mickey
Edwards, Bruce Fein, Dean Harold Hongju Koh, Professor Charles Ogletree, Professor
Stephen A, Saltzburg, Hon. William S. Sessions, Professor Kathleen Sullivan, Tom Susman,
and Hon. Patricia M. Wald. Alan J. Rothstein serves as a Special Advisor. A short biography
of each appears in an Appendix to this Report.

? See, e.g., PHILLIP J. COOPER, BY ORDER OF THE PRESIDENT: THE USE AND ABUSE OF
EXECUTLVE DIRECT ACTION (2002); Christopher S. Kelley, “A Comparative Look at the
Constitutional Signing Statement: The Case of Bush and Clinton,” Paper presented at the 61*
Annual Meeting of the Midwest Political Science Association (April 2003), at
hittp://mopsa.indiana.edu/conf2003papers/ 1031838822 pdf, Philip J. Cooper, George W. Bush,
Edgar Allan Poe, and the Use and Abuse of Presidential Signing Statements, 35 PRESIDENTIAL
STUD. Q. 515 (2005).

" See http://www.presidency.ucsb.edu/signingstatements. php?year=2006&Submit=DISPLAY.

1 See http://www coherentbabble.com/signingstatements/about.htm
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was unanimous consensus by the members. Among those unanimous recommendations, the Task
Force voted to:

oppose, as contrary to the rule of law and our constitutional system of separation of
powers, a President's issuance of signing statements to claim the authority or state the
intention to disregard or decline to enforce all or part of a law he has signed, or to
interpret such a law in a manner inconsistent with the clear intent of Congress;

urge the President, if he believes that any provision of a bill pending before Congress
would be unconstitutional if enacted, to communicate such concerns to Congress prior to
passage;

urge the President to confine any signing statements to his views regarding the meaning,
purpose, and significance of bills, and to use his veto power if he believes that all or part
of a bill is unconstitutional,

urge Congress to enact legislation requiring the President promptly to submit to Congress
an official copy of all signing statements, and to report to Congress the reasons and legal
basis for any instance in which he claims the authority, or states the intention, to disregard
or decline to enforce all or part of a law he has signed, or to interpret such a law in a
manner inconsistent with the clear intent of Congress, and to make all such submissions be
available in a publicly accessible database.

urge Congress to enact legislation enabling the President, Congress, or other entities or
individuals, to seek judicial review of such signing statements to the extent constitutionally
permissible, and urge Congress and the President to support a judicial resolution of the
President's claim or interpretation.

Our recommendations are not intended to be, and should not be viewed as, an attack on

the current President. His term will come to an end and he will be replaced by another President,
who will, in turn, be succeeded by yet another.

To be sure, it was the number and nature of the current President’s signing statements

which generated the formation of this Task Force and compelled our recommendations. However,
those recommendations are directed not just to the sitting President, but to all Chief Executives
who will follow him, and they are intended to underscore the importance of the doctrine of
separation of powers. They therefore represent a call to this President and to all his successors to
fully respect the rule of law and our constitutional system of separation of powers.
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1L PRESIDENTTAL SIGNING STATEMENTS AND THE SEPARATION OF
POWERS DOCTRINE

According to Professor Neil Kinkopf, signing statements have historically served “a
largely innocuous and ceremonial function” to explain the President’s reasons for signing a bill
into law and to serve to “promote public awareness and discourse in much the same way as a veto
message”'? And Professor Christopher Kelley, In his 2003 doctoral dissertation on this issue,
noted that:

... it is what the president does with the signing statement that makes this an area
of interest to those studying presidential power. The president can use the signing
statement to reward constituents, mobilize public opinion toward his preferred
policies or against his political opponents, decline to defend or enforce sections of
the bill he finds to be constitutionally objectionable, reward political constituents
by making political declarations regarding the supposed constitutional veracity of a
section of a bill, and even move a section of law closer to his preferred policy."*

According to Kinkopf, “there is nothing inherently wrong with or controversial about signing
statements.” However, the controversy arises when “a signing statement is used not to extol the
virtues of the bill being signed into law, but to simultaneously condemn a provision of the new law
as unconstitutional and announce the President’s refusal to enforce the unconstitutional
provision,”"

Since several recent studies have concluded that the Bush Administration has used signing
statements to claim the authority or state the intention to disregard or decline to enforce all or
part of a law he signed more than all of his predecessors combined,'® we believe that a short
history of the use of such statements will provide background, context, and perspective to this
report.

12 Neil Kinkopf, Signing Siatements and the President's Authority to Refuse {o Enforce the Law 2
(June 15, 2006), at hitp//www.acslaw org/node/2965.

3 Christopher Kelley, The Unitary Execulive and the Presidential Signing Staiement (2003)
(unpublished Ph.D. dissertation, Miami University), a¢ http.//www.ohiolink.edu/etd/send-
pdf.cgi?miamil057716977.

"“1d

5 Id. at 3; Savage, supra, note 1.
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A. A History of the Use of Signing Statements

1. The First Two Centuries

The Constitution says nothing about the President issuing any statement when he signs a
bill presented to him. If he vetoes the bill, Article 1, §7 requires him to tell Congress what his
objections are, so that Congress can reconsider the bill and accommodate him or repass it by a
two-thirds vote of both Houses in which case it becomes law without his signature.

Nonetheless Presidents have issued statements elaborating on their views of the laws they
sign since the time of President James Monroe who, a month after he signed a bill into law which
mandated reduction in the size of the army and prescribed the method by which the President
should select military officers, issued a statement that the President, not Congress, bore the
constitutional responsibility for appointing military officers.'®

In 1830, President Andrew Jackson signed an appropriations bill providing for a road from
Detroit to Chicago he objected to, but insisted in his signing statement that the road involved was
not to extend beyond Michigan. The House of Representatives vigorously objected to his
limitation but in fact acceded to it."”

Tn 1840, President John Tyler issued a signing statement disagreeing quite respectfully
with certain provisions in a bill dealing with apportionment of congressional districts. As
spokesman for the House, John Quincy Adams wondered why such an “extraneous document”
was issued at all and advised that the signing statement should “be regarded in no other light than
a defacement of the public records and archives.”"

No signing statements announcing a President’s intent not to comply with a law were
issued until 70 years after the Constitution was ratified. Although after the Jackson and Tyler
contretemps, Presidents seemed to shy away from statements denouncing provisions in bills they
signed, the practice of identifying their differences with the Congress continued throughout the
19" century. ' There is, additionally, at least one example of a 19™ century signing statement by

' Kelley, supra note 9, at 5.
7 ]d. at 5-6.
B1d ats.

¥ Jd. The practice was recognized by the Supreme Court in La Abra Sitver Mining Co. v. United
States, 175 U.S. 423, 454 (1899). But the characterization in the 1994 Office of Legal Counsel
memorandum authorized by Walter Dellinger on Presidential Authority to Decline to Execute
Unconstitutional Statutes (hereatter Dellinger Declination Memorandum), af
http.//www.usdoj.gov/olc/nonexcut.htm (pagination according to the printed version), of a
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President Ulysses S. Grant that “interpreted” a bill in a way that would overcome the Presidential
constitutional concern, a technique that would frequently be employed by later 20" century
Presidents to mold legislation to fit their own constitutional and statutory preferences. An
appropriation bill had prescribed the closing of certain consular and diplomatic offices. President
Grant thought it “an invasion of the constitutional prerogatives and duty of the Executive” and
said he would accordingly construe it as intending merely “to fix a time at which the
compensation of certain diplomatic and consular officers shall cease and not to invade the
constitutional rights of the Executive. ™™

This pattern continued basically into the first 80 years of the 20™ century. President
Theodore Roosevelt proclaimed his intention in 1909 to ignore a restriction on his power to
establish volunteer commissions in a signing statement; President Woodrow Wilson advised in a
signing statement that executing a particular provision would result in violation of 32 treaties
which he refused to do; and in 1943 President Franklin Roosevelt vehemently lashed back at a
rider in an appropriation bill which barred compensation to three government employees deemed
“subversive” by the Congress. Roosevelt “place[d] on record my view that this provision is not
only unwise and discriminatory, but unconstitutional” and was thus not binding on the Executive
or Judicial branches. This signing statement was later cited by the Supreme Court in Unifed Staftes
v. Lovett,” where it held the law unconstitutional. Roosevelt indicated he would enforce the law
but that when the employees sued, he would instruct the Attorney General to side with them and
attack the statute, which he did. Congress had to appoint a special counsel to defend it,
unsuccessfully.

“consistent and substantial executive practice” of Presidential noncompliance with provisions in
signed bills has been challenged by some commentators. See William C. Banks, Still the Imperial
Presidency, 2 JURIST BOOKS-ON-LAW BOOK REVS, No. 3 (March 1999), reviewing CIIRISTOPIIER
N. MAY, PRESIDENTIAL DEFIANCE OF “UNCONSTITUTIONAL” LAWS: REVIVING TIIE ROYAL
PREROGATIVE (1998), af http://jurist.law.pitt.edu/lawbooks/revmar99.htm#Banks. An earlier
1993 Dellinger memorandum on the Legal Significance of Presidential Signing Statements
(hereafter Dellinger Signing Memorandum), a/ http://www.usdoj.gov/olc/signing htm (pagination
according to the printed version), lists Presidents Jackson, Tyler, Lincoln and Johnson as issuing
signing statements dealing with constitutional objections to bills they signed.

These statements in the main noted the Presidents’ objections and urged Congress to address
them (which it often did). But some, however, such as Jackson’s road limitation, were read by
Congress as signifying an intent not to follow the law and, in Jackson’s case, labeled an “item
veto.”

* Dellinger Signing Memorandum, at 5.

71238 U.S. 303 (1946).

* Kelley, supra note 9, at 7-8.
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President Roosevelt also employed the “constitutional avoidance” technique pioneered by
President Grant of interpreting a controversial provision so as not to raise constitutional concerns.
When he issued a signing statement for the Emergency Price Control Act of 1942, he objected to
certain “protectionist measures for farmers,” but continued that “nothing contained therein . . .
can be construed as a limitation on existing powers of government agencies such as the
Commodity Credit Corporation to make sales of agricultural commodities in the normal conduct
of their operations.” Either Congress should remove the provision or he would treat it as a nullity.
Congress removed it.” President Truman followed suit in a signing statement regarding a
provision in a 1951 appropriations act, saying: “I do not regard this provision as a directive,
which would be unconstitutional, but instead as an authorization . . .”** And in signing the Portal
to Portal Act, President Truman took the then unusual step of defining the term “compensable
labor” in a way so as to benefit the interests of organized labor, an interpretation later accepted by
the courts.”

Presaging the formulaic signing statements of the current era refusing to follow laws
mandating intelligence disclosures, President Dwight Eisenhower in 1959 signed the Mutual
Security Act, but stated, “I have signed this bill on the express promise that the three amendments
relating to disclosure are not intended to alter and cannot alter the Constitutional duty and power
of the Executive with respect to the disclosure of information, documents and other materials.
Tndeed any other construction of these amendments would raise grave constitutional questions
under the historic Separation of Powers Doctrine.”*

President Nixon in turn objected to a 1971 military authorization bill which set a date for
withdrawal of U.S. forces from Tndochina as being “without binding force or effect.””” And prior
to the Supreme Court’s 1983 decision in NS v. Chadha,™® invalidating the legislative veto,
Presidents Eisenhower, Nixon, Ford and Carter objected to variations of those vetoes in signing
statements and said they would not abide by them. Presidents John F. Kennedy and Lyndon
Johnson construed such legislative vetoes as “request[s] for information.”*

B Kelley, supra note 9, at 7, Dellinger Signing Memorandum, Appendix, at 6.
* Dellinger Signing Memorandum, Appendix, at 6.

* Kelley, supra note 9, at 4.

% Dellinger Signing Memorandum, Appendix at 6.

7 id.

462 U.S. 919 (1983). In its opinion the Supreme Court noted that eleven Presidents had
indicated in signing statements and otherwise that the legislative veto was unconstitutional.

* Dellinger Signing Memorandum, Appendix, at 6; Dellinger Declination Memorandum,

9



47

As a general matter, President Jimmy Carter made greater use than his predecessors of
signing statements, refusing, as President Grant had done before him, to follow the mandate of
Congress to close certain consular posts and indicating his intent to construe the provision as only
“precatory.” He also issued a statement accompanying his signing of a 1978 appropriations act
which contained a provision forbidding use of funds to implement his amnesty program for
Vietnam draft resisters; he maintained that the provision was a bill of attainder, denied due
process and interfered with the President’s constitutional pardoning power. He then proceeded in
defiance of the law to use funds to process reentry visas for the Vietnam resisters and when critics
sued the government to enforce the law his administration successfully defended his actions on the
ground that the challengers had no standing to sue.*

2. The Reagan, Bush I and Clinton Years

The Administration of President Ronald Reagan is credited by many commentators as a
period in which the use of signing statements escalated both quantitatively and qualitatively. The
first observation is only moderately accurate; the second is quite true. For the first time, signing
statements were viewed as a strategic weapon in a campaign to influence the way legislation was
interpreted by the courts and Executive agencies as well as their more traditional use to preserve
Presidential prerogatives.” President Reagan’s Attorney General Edwin Meese secured an
agreement from West Publishing Company to include signing statements along with traditional
legislative history in the United States Code Congressional and Administrative News for easy
availability by courts and implementing officials.*

Appendix, at 6.
¥ Dellinger Signing Memorandum, Appendix, at 6.

3 Kelley, supra note 9, at 3. Professor May contends that of the 101 statutory provisions
challenged by Presidents through 1981, the President actually “disregarded” only 12; of those 12,
seven occurred between 1974 and 1981. President Carter accounted for five of those. Bariks,
supra.

** Now Supreme Court Justice Samuel Alito wrote a memorandum while in the Office of Legal
Counsel in 1986 counseling some modest experimentation with signing statements construing
“ambiguous” statutory terms but recommended avoiding interpretive conflicts with Congress
where the meaning of the law was clear. See Samuel A. Alito, Jr., Using Presidential Signing
Statement to Make Fuller Use of the President’s Constitutionally Assigned Role in the Process of
Enacting Law (Feb. 5, 1986) (Office of Legal Counsel memorandum), at

http://www.archives. gov/news/samuel-alito/accession-060-89-269/Acc060-89-269-box6-8G-
LSWG-AlitotoLSWG-Feb1986. pdf

* Kelley, supra note 9, at 8-9.
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President Reagan succeeded in having his signing statements cited in several Supreme
Court cases which upheld his Presidential powers against challenges by the Comptroller General
in Bowsher v. Synar,* involving deficit spending limits and in the final denouement of the
legislative veto in the Chadha case.® In his statement accompanying the signing of the
Competition in Contracting Act in 1984, he had refused to abide by the provision which allowed
the Comptroller General to sequester money in the event of a challenge to a government contract.
His nonenforcement was challenged by a losing bidder, and the courts found the Act
constitutional. His continued refusal to obey the court order resulted in a judicial tongue lashing
and Congressional threats to eliminate funding, whereupon he changed course.*

Two of the most aggressive uses of the signing statement by President Reagan to control
statutory implementation occurred in the Immigration Reform and Control Act of 1986 in which
Congress legislated that a “brief, casual and imminent absence” of a deportable alien from the
United States would not terminate the required “continuous physical presence” required for an
alien’s eligibility for legalized status. President Reagan announced in the signing statement,
however, that an alien would be required to apply to the INS before any such brief or casual
absence, a requirement totally absent from the bill. He also reinterpreted the Safe Drinking Water
Act so as not to make several of its provisions mandatory.”

President George Herbert Walker Bush (“President Bush ") overtook President Reagan
in the number of signing statement challenges to provisions in laws presented to him—232 in his
four years in office compared to 71 in the two-term Reagan Administration.*® A third of President
Bush I's constitutional challenges were in the foreign policy field. An Office of Legal Counsel
opinion prepared for the President listed 10 types of legislative encroachments on Presidential
prerogatives and urged they be countered in signing statements.™

* Kelley, supra note 9, at 8; Bowsher v. Synar, 478 U.S. 717, 719 n.1 (1986).

¥ INS v. Chadha, 462 U.S. 919 (1983) n.13. Though not involving a signing statement the
Reagan push to influence legislative interpretation received a boost from the Supreme Court’s
decision in Chevron U.S.A. Inc. v. NRDC, 462 U.S. 919 (1983), which ruled that unless the text
or Congressional intent was clear, any “permissible,” aka reasonable, interpretation by the agency
of statutory language would prevail even if the court’s own interpretation might be different.

¥ Kelley, supra note 9, at 8-9.
3 Marc V. Garber and Kurt A. Williams, Presidential Signing Statement as Interpretation of

Legislative Intent: An I'xecutive Aggrandizement of Power, 24 Harv. J. on Legis. 363 (1987), at
2 and n.14.

*Kelley, supra note 9, at 10.

#1d.
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He responded forcefully to his perception of such threats in laws, both great and small.
The Dayton Aviation Heritage and Preservation Act of 1992, for example, directed the Secretary
of the Interior to make appointments to a commission which would exercise Executive power
though the appointees were not confirmed as Executive branch officers. Appraising this as an
affront to Presidential power under the Appointments Clause, President Bush I refused to appoint
anyone until Congress changed the law. He acted similarly with respect to nominations under the
National and Community Services Act which had designated the Speaker and Senate Majority
Leader to make appointments.*'

President Bush I advanced the Reagan interpretive agenda further in two instances in
which his administration first arranged to have colloquies inserted into the congressional debates
and then in signing statements relied on those colloquies to interpret statutory provisions despite
stronger legislative evidence in favor of contrary interpretation. The first case involved a foreign
affairs appropriations bill in which the Congress had forbidden sale of arms to a foreign
government to further a foreign policy objective of the United States which the United States
could not advance directly. Stating first that he intended to construe “any constitutionally doubtful
provisions in accordance with the requirements of the Constitution,” President Bush 1 said he
would restrict the scope of the ban to the kind of “quid pro quo” exchange discussed in a specific
colloquy his administration had arranged with Congressional allies rather than credit the broader
range of transactions clearly contemplated by the textual definition which included deals for arms
“in exchange for” furthering of a U.S. objective. “My decision to sign this bill,” he said in the
statement, “is predicated on these understandings” of the relevant section, referring to the
colloquy.”!

Tn the 1991 Civil Rights Act, a piece of legislation President Bush T could not afford
politically to veto, Congress said quite clearly that it wished to return to an interpretation of what
constituted “disparate impact” for Title VII discrimination purposes that existed prior to the
Supreme Court’s cutback in the Ward'’s Cove case.*” The President’s signing statement, however,
labeled by one commentator as the most controversial signing statement of his term, again relied
on a colloquy inserted in the record of the congressional debate and concluded that the Act
“codifies” rather than “overrules”™ Ward's Cove ®

A look at the Clinton record of the use of the presidential signing statement shows that
President Clinton used the constitutional signing statement less in his two terms than did his

* Kelley, supra note 9, at 11-12.
1 Kelley, supra note 9, at 12-14.
2 Ward’s Cove Packing Co. v. Antonio, 490 U.S. 642 (1989).

B Kelley, supra note 9, at 14-16.
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predecessor in one (105 to 146), but still more than the Reagan administration (105 to 71).* For
the Clinton Administration, “the signing statement was an important cornerstone of presidential
power, as outlined by Walter Dellinger in his 1993 OLC memo. It would become particularly
important after the 1994 mid-term elections when the Congress became Republican and more
polarized.”*

In a 1993 memorandum, the then head of OLC, later acting Solicitor General Walter
Dellinger, justified on historical and constitutional bases, a President’s refusal to follow a law that
is “unconstitutional” on its face. In a second memorandum in 1994 to White House Counsel
Abner Mikva, he said the President had an “enhanced responsibility to resist unconstitutional
provisions that encroach upon the constitutional power of the Presidency.” But he cautioned:

As a general matter, if the President believes that the Court would sustain a
particular provision as constitutional, the President should execute the statute,
notwithstanding his own beliefs about the constitutional issue. 1f, however, the
President, exercising his independent judgment, determines both that a provision
would violate the Constitution and that it is probable that the Court would agree
with him, the President has the authority to decline to execute the statute.

[T]n deciding whether to enforce a statute the President should be guided by a
careful weighing of the effect of compliance with the provision on the
constitutional rights of affected individuals and on the executive branch’s
constitutional authority. Also relevant is the likelihood that compliance or
noncompliance will permit judicial resolution of the issue.*

Over half of President Clinton’s constitutionally related signing statements were in the
realm of foreign policy. In the 1996 National Defense Authorization Act, which followed his prior
veto of a provision requiring discharge of HIV positive service members, the same provision
resurfaced. This time Clinton declared in the signing statement that the provision was
unconstitutional and instructed his Attorney General not to defend the law if it were challenged.

However, President Clinton’s advisors made it clear that, if the law were not struck down,
the President would have no choice but to enforce it. At a White House briefing on February 9,
1996,* White House Counsel Jack Quinn explained that “in circumstances where you don't have

“I1d at 19.
¥ 1d. at 23.
* Dellinger Declination Memorandum.

Y See Special White House Briefing on Provision in the FY1996 Defense Authorization Bill
Relating to HIV-positive Armed Services Members, February 9, 1996, Federal News Service,

1
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the benefit of such a prior judicial holding, it's appropriate and necessary to enforce it. . .”
Assistant Attorney General Walter Dellinger added:

When the president's obligation to execute laws enacted by Congress is in tension
with his responsibility to act in accordance to the Constitution, questions arise that
really go to the very heart of the system, and the president can decline to comply
with the law, in our view, only where there is a judgment that the Supreme Court
has resolved the issue.

Id. Congress subsequently repealed the provision before any court challenge was mounted.*®

In another 1995 appropriations act, the President took aim at the Government Printing
Office’s attempts to control Executive branch printing through a provision that “no funds
appropriated may be expended for procurement of any printing of government publications unless
through the GPQ.” Clinton instructed his subordinates to disregard the provision and his defiant
stance was never put to the test.* Clinton followed his predecessors in repudiating and refusing to
enforce the series of legislative vetoes declared illegal in 1984 by the Supreme Court that
Congress nevertheless continued to attach to legislation. Clinton issued signing statements
objecting to140 constitutional incursions on his Presidential authority.™

3. The Bush 11 Era

From the inception of the Republic until 2000, Presidents produced signing statements
containing fewer than 600 challenges to the bills they signed. According to the most recent
update, in his one-and-a-half terms so far, President George W. Bush (Bush TI) has produced
more than 800.%

available on Lexis-Nexis. See also, Alison Mitchell, President Finds a Way to Fight Mandate to
Oust HLV. Troops, NEW YORK TIMES, February 10, 1996 (Clinton “once signing the overall
legislation, would have no choice but to enforce the law, in the absence of a court ruling against
it”).

*# Kelley, supra note 9, at 19.

¥ [d. at 20-21.

% Neil Kinkopf, Signing Statements and the President’s Authority to Refuse to Enforce the Law
(2006), 3-4, at http://www.acslaw.org/files/kinkopf-
Signing%20statements%s20and%20President’s%20Authority. pdf.

! Savage, supra, note 1.

*2 Tt is important to understand that these numbers refer to the number of challenges to provisions
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He asserted constitutional objections to over 500 in his first term: 82 of these related to
his theory of the “unitary executive,” 77 to the President’s exclusive power over foreign aftairs,
48 to his power to withhold information required by Congress to protect national security, 37 to
his Commander in Chief powers.™

Whereas President Clinton on occasion asked for memoranda from the Office of Legal
Counsel on his authority to challenge or reject controversial provisions in bills presented to him, it
is reported that in the Bush 11 Administration all bills are routed through Vice President Cheney’s
office to be searched for perceived threats to the “unitary executive”— the theory that the
President has the sole power to control the execution of powers delegated to him in the
Constitution and encapsulated in his Commander in Chief powers and in his constitutional
mandate to see that “the laws are faithfully executed.”™

Some examples of signing statements in which President Bush has indicated he will not
follow the law are: bills banning the use of U.S. troops in combat against rebels in Colombia; bills
requiring reports to Congress when money from regular appropriations is diverted to secret
operations; two bills forbidding the use in military intelligence of materials “not lawfully collected”
in violation of the Fourth Amendment; a post-Abu Ghraib bill mandating new regulations for
military prisons in which military lawyers were permitted to advise commanders on the legality of
certain kinds of treatment even if the Department of Justice lawyers did not agree; bills requiring
the retraining of prison guards in humane treatment under the Geneva Conventions, requiring
background checks for civilian contractors in Traq and banning contractors from performing
security, law enforcement, intelligence and criminal justice functions.*

Perhaps the most prominent signing statements which conveyed refusals to carry out laws
involved:

of laws rather than to the number of signing statements; a single signing statement may contain
multiple such challenges. See Kelley, A Signing Statement Update, Media Watch Blog, July 11,
2006 at http://www.users.muochio.edw/kelleycs/2006/07/signing-statement-update. html. As of
July 11, 2006, the total was 807. See http.//www.users.muohio.edu/kelleycs/mediablog.html.

= Philip J. Cooper, George W. Bush, Iidgar Allan Poe, and the Use and Abuse of Presidential
Signing Statement, 35 Presidential Studies Quarterly (2005), at 515, 522.

* Charlie Savage, “Cheney Aide is Screening Legislation,” BOSTON GLOBE, May 28, 2006 at
http.///www.boston.com/news/nation/articles/2006/05/28/cheney _aide_is_screening_legislation/.
** Savage, supra note 1.
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. Congressional requirements to report back to Congress on the use of Patriot Act authority
to secretly search homes and seize private papers;™

. The McCain amendment forbidding any U.S. officials to use torture or cruel, inhuman, or
degrading treatment on prisoners (the President said in his statement that as Commander
in Chief he could waive any such requirement if necessary to prevent terrorist attacks);

. A requirement that government scientists transmit their findings to Congress uncensored,
along with a guarantee that whistleblower employees at the Department of Energy and the
Nuclear Regulatory Commission will not be punished for providing information to
Congress about safety issues in the planned nuclear waste repository at Yucca Mountain

57

m-

President Bush has been particularly adamant about preventing any of his subordinates
from reporting directly to Congress even though there is Supreme Court precedent to the effect
that Congress may authorize a subordinate official to act directly or to report directly to
Congress. When Congress set up an educational research institute to generate independent
statistics about student performance, and to publish reports “without the approval” of the
Secretary of Education, President Bush asserted in his signing statement that “the Institute
director would be subject to the supervision and direction of the Secretary.”

Tn another bill, Congress said no U.S. official shall prevent the Inspector General for the
Coalition Provisional Authority in Traq from carrying out his investigations and he should report
any attempt directly to Congress. President Bush insisted in his signing statement that the
Tnspector General “refrain™ from any investigation involving national security or intelligence
already being investigated by the Pentagon and the Tnspector General himself could not tell
Congress anything without going through the President >

The Tntelligence Authorization Act of 2002 required that the Congress be given regular
reports on special matters. The signing statement treated this requirement as “advisory” or
“precatory” only stating that the requirement “would be construed in a manner consistent with the
President’s constitutional authority to withhold information, the disclosure of which could impair
foreign relations, the national security, the deliberative processes of the Executive or the

* See Senator Patrick Leahy’s Opening Statement on U.S. Patriot Tmprovement and
Reauthorization Act of 2005, Executive Business Meeting, March 15, 2006 at
http:/fudiciary senate. gov/member_statement.cfim?id=1811&wit_id=2629.

*7 Savage, supra note 1.
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performance of the Executive’s constitutional duties.”™

This exact phraseology has been repeated in Bush signing statements innumerable times.
Scholars have noted that it is a hallmark of the Bush II signing statements that the objections are
ritualistic, mechanical and generally carry no citation of authority or detailed explanation.®” “These
boilerplate objections [are] placed over and over again in signing statements.”®

A frustrated Congress finally enacted a law requiring the Attorney General to submit to
Congress a report of any instance in which that official or any officer of the Department of Justice
established or pursued a policy of refraining from enforcing any provision of any federal statute,
but this too was subjected to a ritual signing statement insisting on the President’s authority to
withhold information whenever he deemed it necessary.*

Even action deadlines set in the National Homeland Security Act were rejected as
contravening the unitary executive function.® The Intelligence Authorization Act of 2003 setting
up the 9/11 Commission provoked the same signing statement retaining the President’s power to
withhold information — a claim which later became a major bone of contention between the
White House and the Commission. A December 2004 intelligence bill required reports on the use
of national security wiretaps on U.S. soil as well as reports on civil liberties, security clearances,
border security and counter narcotics efforts. All were subjected to the same treatment by signing
statement.® Even the Homeland Security Act requirements for reports to Congress about airport
screening chemical plant vulnerabilities and visa services suffered a similar fate.”

* Cooper, supra note 53, at 523-24.

® Kinkopf, supra note 49, at 6. The language used in the signing statement accompanying the
McCain amendment, that the President would construe it “in a manner consistent with the
constitutional authority of the President to supervise the unitary executive branch and as
commander in chief consistent with the constitutional limitations on the judicial power” was used
82 times in the first Bush term; Cooper, supra note 52, at 521.

¢ Cooper, supra note 53, at 522-23, 526.

2 pyb, L. 107-273, § 202(a), codified at 28 USC § 530D.

 Savage, supra note 1.

 Savage, supra note 1.

* Cooper, supra note 53, at 524-25; Savage, supra note 1.
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President Bush’s signing statements have consistently refused to honor Congressional
attempts to impose affirmative action or diversity requirements on federal hiring. Fifteen times the
Bush signing statements have objected to such provisions, proclaiming that they would be
construed “in a manner consistent with the Constitution’s guarantee of equal protection.” This
included directions by Congress to recruit and train women and minorities in the intelligence
agencies and promote diversity in the Export-Import bank operations.®®

One learned commentator sums up the Bush 11 use of signing statements as follows:
“When in doubt challenge the legislative process whether there is a serious issue or not.” He
labels the Bush record on signing statements as “an audacious claim to constitutional authority;
the scope of the claims and the sweeping formulae used to present them are little short of
breathtaking.” They are “dramatic declaratory judgments holding acts of Congress
unconstitutional and purporting to interpret not only Article 11 Presidential powers but those of
the legislators under Article .”*

B. Separation of Powers and the Intent Of The Framers

The original intent of the framers was to require the President to either sign or veto a bill
presented by Congress in its entirety. A line-item veto is not a constitutionally permissible
alternative even when the President believes that some provisions of a bill are unconstitutional.

The plain language of Article T, §7, clause 2 (Presentment Clause) compels this
conclusion. It speaks of the signing or vetoing of a “Bill,” and a veto override vote in Congress by
two-thirds majorities to enact a “Bill.” There is not even a hint that the President could sign or
veto part of a bill and elect to enforce a law that differed from the one passed by Congress. But
for a vagrant remark by James Wilson, not a syllable uttered during the constitutional convention
or state ratification debates questions the plain meaning of the Presentment Clause. Our first
President George Washington confirmed the clear understanding of the Clause when he declared
that a bill must be either approved in all of its parts or rejected in toto. Writings of George
Washington 96 (J. Fitzgerald ed., 1940).

Accordingly, the United States Supreme Court in Clinton v. New York, 524 U.S. 417
(1998), held the line item veto unconstitutional, even if approved in a statute enacted by
Congress. Writing for the Court, Justice John Paul Stevens elaborated: “Familiar historical
materials provide abundant support for the conclusion that the power to enact statutes may only
“‘be exercised in accord with a single finely wrought and exhaustively considered procedure.” Our
first President understood the text of the Presentment Clause as requiring that he either ‘approve
all the parts of a Bill, or reject it in toto.”” 524 U.S. 439-440 (quoting /NS v. Chadha, supra at
951).

% Savage, supra note 1.

" Cooper, supra note 53, at 530.
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The presidential oath enshrined in Article II, § 1, clause 7 requires a President to the best
of his ability to “defend the Constitution of the United States.” There are many ways in which a
President can defend the Constitution. One is to veto a bill that he believes violates the
Constitution in whole or in part. The President must defend the entire Constitution, and that
includes the Presentment Clause and Article II, § 3, which stipulates that the President “shall take
Care that the Laws be faithfully executed....”

Article 11, §3 has important historical roots in the complaint about non-enforcement of
laws made against King James 11 by the British Parliament, which ultimately occasioned his
dethronement. Thus, the English Bill of Rights of 1688 indicted the King for “assuming and
exercising a power of dispensing with and suspending of laws and the execution of laws without
consent of Parliament.” It declared “That the pretended power of suspending of laws or the
execution of laws by regal authority without consent of Parliament is illegal ” Because the “take
care” obligation of the President requires him to faithfully execute all laws, his obligation is to
veto bills he believes are unconstitutional. He may not sign them into law and then emulate King
James 11 by refusing to enforce them.

In United States v. Smith, 27 F. Cas. 1192 (C.C.D.N.Y. 1800), defendants claimed a right
to violate the Neutrality Act because of a presidential authorization. The government countered:
“Among the powers and duties of the president...he is expressly required to ‘take care that the
laws be faithfully executed.” They will not venture to contend that this clause gives the president
the right of dispensing with the law...He has a qualified veto, before the law passes... When it has
become law...it is his duty to take care that it be faithfully executed. He cannot suspend its
operation, dispense with its application, or prevent its effect, otherwise than by the exercise of
[his] constitutional power of pardoning, after conviction. If he could do so, he could repeal the
law, and would thus invade the province assigned t the legislature, and become paramount to the
other branches of the government.”

Supreme Court Justice William Patterson, sitting on the court, agreed: “[ The Neutrality
Act] imparts no dispensing power to the president. Does the constitution give it? Far from it, for
it explicitly directs that he shall ‘take care that the laws be faithfully executed’... True, a nofle
prosequi may be entered, a pardon may be granted; but these presume criminality, presume guilt,
presume amenability to judicial investigation and punishment, which are very different from a
power to dispense with the law.”

Article I1, § 1, vests the “Executive Power” in the President. But at least since 1688, the
executive power as conceived in Great Britain and America excluded a power to dispense with or
suspend execution of the laws for any reason.
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TII. THE ABA TASK FORCE RECOMMENDATIONS

If our constitutional system of separation of powers is to operate as the framers intended,
the President must accept the limitations imposed on his office by the Constitution itself. The use
of presidential signing statements to have the last word as to which laws will be enforced and
which will not is inconsistent with those limitations and poses a serious threat to the rule of law.
1t is this threat which the Task Force recommendations seek to address.

A, Signing Statements Must Respect the Rule of Law and Our
Constitutional System of Separation of Powers

As noted above, the first Recommendation urges that the President and those who
succeed him cease the practice of using presidential signing statements to state his intention to
disregard or decline to enforce a law or to interpret it in a manner inconsistent with the will of
Congress. One of the most fundamental innovations of the American Constitution was to
separate the executive from the legislative power. The Framers regarded this separation of
powers as “essential to the preservation of liberty.” James Madison, The Federalist No. 51.

In particular, the Framers sought to prevent in our new government the abuses that had
arisen from the exercise of prerogative power by the Crown. Their device for doing so was to
vest lawmaking power in the Congress and enforcement power in the President, and to provide in
Article IT § 3 that the President “shall take Care that the Laws be faithfully executed.” As the
Supreme Court stated in holding that President Truman could not seize the nation’s steel mills
during the Korean war without congressional authorization, “In the framework of our
Constitution, the President’s power to see that the laws are faithfully executed refutes the idea
that he is to be a lawmaker.” Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952).

The Constitution accordingly embodies “the Framers’ decision that the legislative power
of the Federal government be exercised in accord with a single, finely wrought and exhaustively
considered, procedure.” /NS v. Chadha, 462 U.S. 919 (1983). Under Article T, §7, every law
requires a majority of each house of Congress and presentment to the President for approval or
disapproval. The Constitution thus limits the President’s role in the lawmaking process to the
recommendation of laws he thinks wise and the vetoing of laws he thinks unwise.

It may well seem burdensome or frustrating to a President to be so confined in his
response to the legislative enactments of the Congress. The Supreme Court has acknowledged
that “[the choices . . .made in the Constitutional Convention impose burdens on governmental
processes that often seem clumsy, inefficient, even unworkable.” But the Court has reminded us
that “those hard choices were consciously made by men who had lived under a form of
government that permitted arbitrary governmental acts to go unchecked,” and often restated that
there is no “better way to preserve freedom than by making the exercise of power subject to the
carefully crafted restraints spelled out in the Constitution.” INS v. Chadha, supra.
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The Supreme Court has struck down both one-House vetoes, which sought to enlarge the
power of Congress, and presidential line-item vetoes, which sought to diminish it, as inconsistent
with those restraints. Presidential signing statements that express an intent to disregard or
effectively rewrite enacted legislation are similarly inconsistent with the “single, finely wrought
and exhaustively considered, procedure” provided for by the Framers.

B. Presidential Concerns Regarding Constitutionality of Pending
Bills Should Be Communicated To Congress Prior To Passage

The White House and each of the 15 major executive departments maintain large and
sophisticated legislative or congressional affairs offices and routinely and closely track the
progress of bills introduced in the Congress. Moreover, much legislation considered by Congress
each session emanates initially from the Executive Branch. For that reason, it is unlikely that
important legislation would be considered and passed without the opportunity for full and fair
input by the Administration.

Therefore, our second recommendation urges the President, if he believes that any
provision of a bill pending before Congress would be unconstitutional if enacted, to communicate
such concerns to Congress prior to passage. It is reasonable to expect the President to work
cooperatively with Congress to identify and ameliorate any constitutional infirmities during the
legislative process, rather than waiting until after passage of legislation to express such concerns
in a signing statement.

C. Signing Statements Should Not Be A Substitute For A
Presidential Veto

The third Recommendation urges the President to confine signing statements to the
meaning, purpose, or significance of bills he has signed into law, which he then must faithfully
execute. For example, it is entirely appropriate for the President to praise a bill as a landmark in
civil rights or environmental law and applaud its legislative sponsors, or to provide his views as to
how the enactment of the law will affect the welfare of the nation.

When Congress enacted the Sarbanes Oxley Act,* President Bush wrote in his signing
statement that it contained "the most far-reaching reforms of American business practices since
the time of Franklin Delano Roosevelt."® And when President Carter signed the Foreign

#15U.8.C. §7201 et seq.

@ See Signing Statement of George W. Bush, July 30, 2002, available at
http.//www.whitehouse.gov/news/releases/2002/07/20020730.html.
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Intelligence Surveillance Act of 1978,” he wrote in his signing statement:”

The bill requires, for the first time, a prior judicial warrant for a// electronic
surveillance for foreign intelligence or counterintelligence purposes in the in the
United States in which communications of U.S. persons might be intercepted. It
clarifies the Executive’s authority to gather foreign intelligence by electronic
surveillance in the United States. It will remove any doubt about the legality of
those surveillances which are conducted to protect our country against espionage
and international terrorism. It will assure FBI field agents and others involved in
intelligence collection that their acts are authorized by statute and, if a U.S.
person’s communications are concerned, by a court order. And it will protect the
privacy of the American people.

In short, the act helps to solidify the relationship of trust between the American
people and their Government. 1t provides a basis for the trust of the American
people in the fact that the activities of their intelligence agencies are both effective
and lawful. It provides enough secrecy to ensure that intelligence relating to
national security can be securely required, while permitting review by the courts
and Congress to safeguard the rights of Americans and others.

Id. Such statements contribute to public dialogue and accountability.

However, the Recommendation urges the President not to use signing statements in lieu of
compliance with his constitutional obligation to veto any bill that he believes violates the
Constitution in whole or in part. That obligation follows from the original intent and practice of
the Founding Fathers, including President George Washington.

To sign a bill and refuse to enforce some of its provisions because of constitutional qualms
is tantamount to exercising the line-item veto power held unconstitutional by the Supreme Court
in Clinton v. New York, supra. By honoring his obligation to veto any bill he believes would
violate the Constitution in any respect the President honors his oath to defend the Constitution
That obligation ensures that both Congress and the President will be politically accountable for
their actions and that the law the President enforces will not be different from the one Congress
enacted.

In 1969, future Chief Justice William H. Rehnquist, then the Then Assistant Attorney
General for the Office of Legal Counsel, wrote: "It is our view extremely difficult to formulate a
constitutional theory to justify a refusal by the President to comply with a Congressional directive

™ See 50 U.S.C. §1801 ef seq.

7! Statement on Signing S.1566 Into Law, October 25, 1978, at: http://www.cnss.org/Carter.pdf.
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to spend ....[T]he execution of any law is, by definition, an executive function, and it seems an
anomalous proposition that because the Executive Branch is bound to execute the laws, it is free
to decline to execute them." See Hearings on the Executive Impoundment of Appropriated Funds
Before the Subcommittee on Separation of Powers of the Senate Judiciary Committee, 92nd
Cong., 1st Sess. 279, 283 (1971).

The Task Force did not ignore the rare possibility that a President could think it
unavoidable to sign legislation containing what he believed to be an unconstitutional provision. As
illustrated by the many bills enacted by Congress that contain one-House or committee veto
directives that had been specifically declared unconstitutional by the Supreme Court in Chadha, it
is not far-fetched to suppose that Members of Congress could persist in enacting unquestionably
unconstitutional provisions. There may also be situations where, on first look, insignificant
provisions in omnibus emergency-relief or military-funding measures, enacted as Congress
recesses or adjourns, would seem not to merit a veto.

In acknowledging this possibility, the Task Force does not wish to suggest that it finds
acceptable the use of signing statements to signal executive branch noncompliance with a
provision enacted by Congress. The Founding Fathers contemplated bills with both attractive and
unattractive features packaged together with unrelated provisions, including appropriations riders.
The President nonetheless was expected to veto even “urgent” bills that he believed were
unconstitutional in part and, if the urgency were genuine, Congress could either delete the
offending provisions or override the President. Only once or twice in the nation's history has
Congress overridden a veto occasioned by the President's belief in the unconstitutionality of the
bill presented.”

Tf the President and Congress are unable to resolve their differences regarding the
constitutionality of proposed legislation, and practical exigencies militate against a veto, and if the
President therefore signs the bill and issues a signing statement, he should clearly and publicly
state in his signing statement his views on the legislation and his intentions with respect to
enforcement or implementation, and should then seek or cooperate with others in obtaining timely
judicial review regarding the provision in dispute (see section E, below).

Such situations notwithstanding, the Task Force opposes the use of presidential signing
statements to effect a line-item veto or to usurp judicial authority as the final arbiter of the
constitutionality of congressional acts. Definitive constitutional interpretations are entrusted to an
independent and impartial Supreme Court, not a partisan and interested President. That is the
meaning of Marbury v. Madison. A President could easily contrive a constitutional excuse to
decline enforcement of any law he deplored, and transform his qualified veto into a monarch-like
absolute veto. The President's constitutional duty is to enforce laws he has signed into being

7 See generally, Dawn E. Johnsen, Presidential Non-enforcement of Constitutionally
Objectionable Statutes, 63 Law & Contemp. Probs. 7 (Winter/Spring 2000), available at
http://www.law.duke.edu/journals/63L CPJohnsen.
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unless and until they are held unconstitutional by the Supreme Court or a subordinate tribunal.
The Constitution is not what the President says it is.

D. Legislation Is Needed To Ensure That Congress And The
Public Are Fully Informed About The Use Of Presidential
Signing Statements

Today, when the President issues a signing statement, it is published in the Weekly
Compilation of Presidential Documents. In addition, since the Reagan administration, signing
statements have been included with the legislative history reprinted in the volumes of the U.S.
Code Congressional & Administrative News.

However, there is no requirement that these statements be submitted to Congress or made
readily available to the public. There is also no requirement that the President explain the reasons
and legal basis for a statement in which he claims the authority, or states the intention, to
disregard or decline to enforce all or part of a law he has signed, or to interpret such a law in a
manner inconsistent with the clear intent of Congress.

The result, until quite recently, was that few members of Congress, and even fewer
members of the public, were aware that the President had taken these actions, and that they might
seriously undercut the legislation he had signed.

The recommendation seeks to remedy this situation by urging Congress to enact
legislation requiring the President promptly to submit to Congress an official copy of all signing
statements he issues, and in any instance in which he claims the authority, or states the intention,
to disregard or decline to enforce all or part of a law he has signed, or to interpret such a law in a
manner inconsistent with the clear intent of Congress, to submit to Congress a report setting forth
in full the reasons and legal basis for the statement. The proposed legislation would further require
that the materials submitted by the President be made available in a publicly accessible database.

Could a President, in a signing statement, disregard even this legislation? That is precisely
what occurred in 2002 when President Bush 1T signed a bill which required the Attorney General
to submit a detailed report of any instance in which he or any Justice Department official
"establishes or implements a formal or informal policy to refrain . . . from enforcing, applying, or
administering any provision of any Federal statute . . . on the grounds that such provision is
unconstitutional." Pub. L. 107-273, § 202(a), codified at 28 USC § 530D. The President issued a
signing statement which read, in pertinent part:

The executive branch shall construe § 530D of title 28, and related provisions in§
202 of the Act, in a manner consistent with the constitutional authorities of the
President to supervise the unitary executive branch and to withhold information the
disclosure of which could impair foreign relations, the national security, the
deliberative processes of the Executive, or the performance of the Executive's
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constitutional duties.™

The statement went on to say that the President had instructed executive agencies
accordingly. In effect, the statement said that the President may order executive agencies not to
comply with a congressional directive requiring them to report instances in which they have been
ordered not to comply.

This absurd result highlights the purpose of our first clause, and underscores the reason
we so strongly oppose such use of signing statements as “contrary to the rule of law and our
constitutional system of separation of powers.”

E. Legislation Is Needed To Provide For Judicial Review
Of Presidential Signing Statements In Appropriate Cases

The final Recommendation of the Task Force addresses the question of how Congress
should respond if a President insists on signing statements that declare his intent to refuse to
enforce provisions of a bill he has signed into law because of his belief that they are
unconstitutional.

At present, the standing element of the “case or controversy” requirement of Article TIT of
the Constitution frequently frustrates any attempt to obtain judicial review of such presidential
claims of line-item veto authority that trespass on the lawmaking powers of Congress. Congress
cannot lessen the case or controversy threshold, but it can dismantle barriers above the
constitutional floor.

Currently a plaintiff must allege an individualized concrete injury caused by the defendant
as opposed to a generalized grievance about unconstitutional government. Further, the requested
judicial relief must be reasonably calculated to redress the injury. For individual plaintiffs, a
signing statement might well elude the case or controversy requirement because the immediate
injury is to the lawmaking powers of Congress. The President thus becomes the final judge of his
own constitutional powers, and he invariably rules in favor of himself.

Therefore, this Recommendation urges Congress to enact legislation that would enable the
President, Congress, or other entities to seek judicial review, and contemplates that such
legislation would confer on Congress as an institution or its agents (either its own Members or
interested private parties as in gu/ tam actions) standing in any instance in which the President
uses a signing statement to claim the authority, or state the intention, to disregard or decline to
enforce all or part of a law, or interpret such a law in a manner inconsistent with the clear intent of
Congress.

7 See President Signs Justice Approps Authorization Act - Statement by the President, November
2, 2002, at hitp /Awvww whitehouse govinews/releases/2002/11/20021104-3 huml.
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If such review were initiated by the Congress or other entities, it could be argued that the
concrete injury was the usurpation of the lawmaking powers of Congress by virtue of the
provisions of the signing statement, and the denial of the opportunity to override a veto if the
President believes a law is unconstitutional. As noted above, however, our recommendation also
contemplates that the President could initiate such judicial review.

The remedy fashioned could be an order directing that the enacted law be fully enforced,
since the President would have foregone the opportunity for a veto by signing of the bill, or it
could be a more general declaratory judgment that the President may not use signing statements in
such a manner, but must either enforce a bill which he signs into law or exercise his veto on any
bill he believes is unconstitutional in whole or in part. It is to be hoped that the President would
obey any constitutional declaration of the Supreme Court.

This Recommendation also urges Congress and the President to support judicial resolution
of the President’s claim or interpretation through the use of signing statements, for example, by
avoiding non-constitutional arguments like the political question doctrine or prudential standing.
1t would be expected that one case before the Supreme Court would put to rest the
constitutionality of a signing statement that announces the President’s intent not to enforce a
provision of a law or to do so in a manner contradictory to clear congressional intent.

As noted above, the Task Force recognizes that legislation providing for judicial review of
signing statements would have to overcome constitutional and legal hurdles, and the ABA stands
ready to work with Congress on these issues. We also recognize that such legislation could be
rejected by the Supreme Court. However, it would still have been worth the undertaking, since it
would demonstrate an eagerness to play by constitutional rules short of impeachment, and the use
of signing statements in the manner opposed by our recommendations presents a critically
important separation of powers issue.”

F. Additional Issues Not Considered by the Task Force

The Task Force considered developing a recommendation to address the issue of what
weight the courts should give to presidential signing statements in determining the meaning and
purpose of legislation, but decided that this topic, while important, is beyond our immediate
charge. Although most courts accord little or no weight to presidential signing statements, some
appear to have taken them into account in determining the intent of legislation.

™ The Task Force determined that it was not within its mandate to make recommendations as to
what remedies Congress should employ in the event that the President continues on his present
course and judicial review proves impracticable. We note, however, that Congress is not without
constitutional recourse, including the "power of the purse” to withhold appropriations, should it
choose to exercise it.
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For example, signing statements have received attention in United States v. Story, 891
F.2d 988 (2nd Cir. 1989), a President Reagan signing statement, though the court concluded that
deference to such statements should occur only in exceptional circumstances, and in two cases
declaring the Pledge of Allegiance unconstitutional. Newdow v. United States Cong., 292 F.3d
597 (9th Cir. 2002);, Newdow v. United States Cong., 328 F.3d 466 (9th Cir. 2002). Most
recently, in his dissent in Hamdan v. Rumsfeld, S48 U.S.  (June 29, 2006), Associate Justice
Antonin Scalia cited the President's statement on signing H.R. 2863,”° which addressed, in part,
the Detainee Treatment Act of 2005, and quoted from the signing statement in a footnote. ™

The Task Force also declined to expand its mission to address such questions as what
effect signing statements should be given within the Executive Branch; how the President should
respond if Congress overrides a veto motivated by his constitutional concerns; or what should be
done if the President, in the absence of a signing statement, nevertheless fails to enforce a law
enacted under his or an earlier administration.

While these are undoubtedly important issues, the Task Force believed them to be
subsidiary to the issue of the President's duty to enforce or veto the bills presented to him, and the
constraints of time did not permit us to delve into them. Although outside the precise scope of our
mission, they clearly merit further exploration and analysis, either by our Task Force or by another
appropriate ABA entity.

1V.  CONCLUSION

Professor Kinkopf concludes that the use, frequency, and nature of the President’s signing
statements demonstrates a “radically expansive view” of executive power which “amounts to a
claim that he is impervious to the laws that Congress enacts” and represents a serious assault on
the constitutional system of checks and balances.”

75 See President’s Statement on Signing of H. R. 2863, the “Department of Defense, Emergency
Supplemental Appropriations to Address Hurricanes in the Gulf of Mexico, and Pandemic
Tnfluenza Act, 2006™ (Dec. 30, 2005), at

http://www.whitehouse. gov/news/releases/2005/12/print/20051230 8.html.

7 See Hamdan v. Rumsfeld, supra, Scalia, J., dissenting, Slip. Op. at 13, n. 5: [T]he executive

branch shall construe section 1005 to preclude the Federal courts from exercising subject matter
jurisdiction over any existing or future action, including applications for writs of habeas corpus,

described in section 1005.”

7 Kinkopf, supra, at 7. “If the President may dispense with application of laws by concocting a
constitutional objection, we will quickly cease to live under the rule of law.” /.
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We emphasize once again that our concerns are not addressed solely to the current
President, and we do not question his good faith belief in his use of signing statements. However,
the importance of respect for the doctrine of separation of powers cannot be overstated.

The Supreme Court has reminded us that it was the “the central judgment of the Framers
of the Constitution that, within our political scheme, the separation of governmental powers into
three coordinate Branches is essential to the preservation of liberty.””® And Justice Kennedy has
observed that “[l]iberty is always at stake when one or more of the branches seek to transgress the
separation of powers:”

Separation of powers was designed to implement a fundamental insight:
Concentration of power in the hands of a single branch is a threat to liberty. The
Federalist states the axiom in these explicit terms: “The accumulation of all
powers, legislative, executive, and judiciary, in the same hands ... may justly be
pronounced the very definition of tyranny.” The Federalist No. 47. So convinced
were the Framers that liberty of the person inheres in structure that at first they did
not consider a Bill of Rights necessary. It was at Madison's insistence that the First
Congress enacted the Bill of Rights. It would be a grave mistake, however, to
think a Bill of Rights in Madison's scheme then or in sound constitutional theory
now renders separation of powers of lesser importance.

Clinton v. City of New York, 524 U.S. 417, 450 (1998) (Kennedy, J. concurring) (internal
citations omitted).

The Recommendations of the ABA Task Force on Presidential Signing Statements and the
Separation of Powers Doctrine recognize and honor those cherished principles. The American Bar
Association has always been in the forefront of efforts to protect the rule of law and our
constitution, and it is now incumbent upon this great organization to speak out forcefully against
actions which would weaken our cherished system of checks and balances and separation of
powers. We urge the House of Delegates to adopt the proposed Recommendations.

Respecttully submitted,

NEAL R. SONNETT,

Chair

ABA Task Force on Presidential Signing Statements
and the Separation of Powers Doctrine

August 2006

™ Mistretta v. United States, 488 U.S. 361, 380 (1989).
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oversees programs related to the Constitution, the rule of law, and the history of American progressive
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Before joining the Center for American Progress, Mr. Agrast was Counsel and Legislative Director to
Congressman William D. Delahunt of Massachusetts (1997-2003). He previously served as a top aide to

Massachusetts Congressman Gerry E. Studds (1992-97) and practiced international law with the
Washington officc of Joncs, Day, Reavis & Poguc (1985-91). During his years on Capitol Hill, Mr. Agrast
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played a promincnt role in shaping laws on civil and constitutional rights, terrorism and civil libertics,
criminal justice, patent and copyright law, antitrust, and other matters within the jurisdiction of the House
Committee on the Judiciary. He was also responsible for legal issucs within the jurisdiction of the House
International Relations Committee, including the implementation of international agreements on human
rights, intercountry adoption, and the protection of intellectual property rights.

Mr. Agrast is a member of the Board of Governors of the American Bar Association and a Fellow of the
Amcrican Bar Foundation. A past Chair of thc ABA Scction of Individual Rights and Responsibilitics, he
currently chairs the ABA's Commission on the Renaissance of Tdealism in the Legal Profession.

Hon. Mickey Edwards

Mickey Edwards is a lecturer at Princeton University’s Woodrow Wilson School of Public and
International Affairs and the Exceutive Dircetor of the Aspen Institute-Rodel Fellowships in Public
Leadership. He was a Republican member of Congress from Oklahoma for 16 years (1977-92), during
which time he was a member of the House Republican leadership and served on the House Budget and
Appropriations committces.

He was a founding trustee of the Heritage Foundation, former national chair of the American Conscrvative
Union, and director of policy advisory task forces for the Reagan presidential campaign.

He has taught at Harvard, Georgetown, and Princcton universitics and has chaired various task forces for
the Constitution Project, the Brookings Institution, and the Council on Foreign Relations. In addition, he is
currently an advisor to the US Department of State and a member of the Princeton Project on National
Security.

Bruce Fein

Bruce Fein graduated from Harvard Law School with honors in 1972. After a coveted federal judicial
clerkship, he joined the U.S. Department of Justice where he served as assistant director of the Office of
Legal Policy, legal adviser to the assistant attorney gencral for antitrust, and the associatc deputy attorney
general. Mr. Fein then was appointed general counsel of the Federal Communications Conmmission,
followed by an appointment as rescarch director for the Joint Congressional Committec on Covert Arms
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He has authored several volumes on the United States Supreme Court, the United States Constitution, and
international law, and has assisted two dozen countries in constitutional revision. He has been an adjunct
scholar with the Amecrican Enterprisc Institute, a resident scholar at the Heritage Foundation, a lecturer at
the Brookings Institute, and an adjunct professor at George Washington University.

Mr. Fein has been executive editor of World Intelligence Review, a periodical devoted to national security
and intelligence issucs. At present, he writes a weekly column for The Washington Times devoted to legal
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lay journals. He is invited to testify frequently before Congress and administrative agencics by both
Democrats and Republicans. He appears regularly on national broadcast, cable, and radio programs as an
expert in foreign affairs, international and constitutional law, telecommunications, terrorism, national
security, and related subjects.
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Harold Hongju Koh

Harold Hongju Koh, Dean and Gerard C. and Bernice Latrobe Smith Professor of International Law, is one
of the country's leading experts on international law, international human rights, national security law and
international economic law. He has received more than twenty awards for his human rights work.

A former Assistant Secretary of State, Dean Koh advised former Secretary Albright on U.S. policy on
democracy, human rights, labor, the rule of law, and religious freedom. Harold clerked for both Judge
Malcolm Richard Wilkey of the U.S. Court of Appeals for the D.C. Circuit and Justice Harry A. Blackmun
of the United States Supreme Court. He worked in private practice in Washington, D.C. and as an attorney
at the Office of Legal Counsel at the U.S. Department of Justice.

Dean Koh earned a B.A. from Harvard University in 1975, an Honours B.A. from Magdalen College,
Oxtford University in 1977, and a J.D. from Harvard Law School in 1980. He has been a Visiting Fellow
and Lecturer at Magdalen and All Souls Colleges, Oxford University, and has taught at The Hague
Academy of International Law, the University of Toronto, and the George Washington University National
Law Center.
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Charles . Ogletree is the Jesse Climenko Professor of Law at Harvard Law School and Founding and
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The Charles Hamilton Houston Institute for Race and Justice (http://www.charleshamiltonhouston.org),
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Stephen A. Saltzburg

Professor Saltzburg joined the faculty of the George Washington University Law School in 1990. Before
that, he had taught at the University of Virginia School of Law since 1972, and was named the first
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an arbitrator for the International Chamber of Commerce.

Professor Saltzburg's public service includes positions as Associate Independent Counsel in the Iran-Contra
mvestigation, Deputy Assistant Attorney General in the Criminal Division of the U.S. Department of
Justice, the Attorney General's ex-officio representative on the U.S. Sentencing Commission, and as
director of the Tax Refund Fraud Task Force, appointed by the Secretary of the Treasury. He currently
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scrves on the Council of the ABA Criminal Justice Scetion and as its Viee Chair for Planning. He was
appointed to the ABA Task Force on Terrorism and the Law and to the Task Force on Gatekeeper
Regulation and the Profession in 2001 and to the ABA Task Force on Treatment of Encmy Combatants in
2002,
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Operations Section of the Department of Justice, United States Attorney for the Western District of Texas,
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The Best Lawyers In America for 2005 & 2006 for Alternative Dispute Resolution. He serves as an
arbitrator and mediator for the American Arbitration Association, the International Center for Dispute
Resolution and for the CPR Institute of Dispute Resolution.

Since June 2002, Judge Sessions has served on The Governor's Anti-Crime Commission and as the Vice
Chair of the Governor's Task Force on Homeland Sccurity for the State of Texas. He is a past President of
the Waco-McLemnan County Bar Association, the Federal Bar Association of San Antonio, the District
Judgces Association of the Fifth Circuit, and he was a member of the Board of Directors of the Federal
Judicial Center. He served as the initial Chair of the ABA Committee on Independence of the Judiciary,
honorary co-Chair of the ABA Commission on the 21st Century Judiciary, and as a member of the ABA
Commission on Civic Education and the Separation of Powers. He was a member of the Martin Luther
King, Jr. Federal Holiday Commission and he serves on the George W. Bush Presidential Library Steering
Committee for Baylor University.

Kathleen M. Sullivan

Kathleen M. Sullivan is the Stanley Morrison Professor of Law and the head of Stanford's new
Constitutional Law Center. She previously served for five vears as Dean of Stanford Law School, having
raised over $100 million in gifts to the School. She has taught at Harvard and USC Law Schools, and is a
Visiting Scholar at the National Constitution Center. A nationally known constitutional law expert, she is
co-author of the nation's leading casebook i Constitutional Law.

Ms. Sullivan has 25 years of experience in appellate advocacy, having litigated over 30 appeals in federal
court and argued three cases in the US Supreme Court. She has represented the broadcasting, wine, and
pharmaceutical industries as well as state and city governments including Boston, Honolulu, San
Francisco, Berkeley, Pucrto Rico and Hawaii. Ms. Sullivan has special expertisc in first amendment and
constitutional issues as well as experience in a variety of constitutional issues involved in white-collar
criminal defense.

She has been named by the National Law Journal as one of the 100 Most Influential Lawyers in America
and one of the 50 Most Influential Women Lawyers in America, and by the Daily Journal as one of the top
100 Most Influential Lawyers in California.
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Texas, and following law school he clerked for Fifth Circuit Judge John Minor Wisdom.

Hon. Patricia M. Wald

Patricia M. Wald served as a judge on the U.S. Court of Appeals for the D.C. Circuit from 1979-1999 and
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Jjudicial service, she was an Assistant Attorney General for Legislative Affairs in the Carter Administration.
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Capabilities of the United States Regarding Weapons of Mass Destruction.

Judge Wald is currently a consultant on international justice, the Co- Chair of New Perimeter, a Board
member of OSI-Justice Initiative and the American Constitution socicty. She is the recipient of the ABA
Margaret Brant Award for Women Lawyers of Achievement and the American Lawyer Lifetime
Achievement Award. She was recently named by the National Law Journal as one of the “100 Most
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Alan Rothstein scrves as General Counsel to the Association of the Bar of the City of New York, where he
coordinate the extensive law reform and public policy work of this 22,000-member Association. Founded in
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long-standing civic association in New York City. Rothstein started his legal career with the firm of Weil,
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from Brown University before carning his J.D. from NYU in 1978. Prior to his legal carcer, Rothstein
worked as an economist in the environmental consulting field and for the New York City Economic
Development Administration.

Mr. Rothstein serves on the boards of directors of Volunteers of Legal Service and Citizens Union, where
he chairs its Committee on State Affairs. He also serves on the New York State Bar Association House of
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Mr. CONYERS. Without objection, so ordered.

Mr. JONES. Because it is critical that we preserve the division of
power in our government and public understanding of our Nation’s
laws, I hope this Committee will seriously consider the merits of
H.R. 5993.

In closing, let me express my appreciation for Senator McCain’s
pledge to never use—to never use—signing statements if elected. I
hope that Senator Obama and candidate Bob Barr each will say
the same thing, that they will not issue signing statements should
they be elected President of the United States.

Mr. Chairman, we must reveal public trust. The public trust in
Congress and the White House is at an all time low. This hearing
and the passage of legislation like H.R. 5993 and other legislation,
I believe, will help to rebuild the public’s trust.

Mr. Chairman, thank you for convening this hearing and giving
me the opportunity to further discuss what I think is a very impor-
tant issue to the Constitution of America.

Thank you, sir.

[The prepared statement of Mr. Jones follows:]

PREPARED STATEMENT OF THE HONORABLE WALTER B. JONES, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NORTH CAROLINA

Mr. Chairman, thank you for the opportunity to testify regarding the use of presi-
dential signing statements. To me, what we’re really talking about today is trust:
for our Nation to be free and strong, the people must trust their President to enforce
the law. When the President bypasses the will of the people, expressed through Con-
gress, and decides what provisions of law will and will not be enforced, the Presi-
d}elznt goes beyond the Constitutional authority given to him by our Founding Fa-
thers.

Presidential signing statements are official pronouncements that a President may
make when signing a bill into law for a variety of purposes: to express thanks to
legislators, to acknowledge matters of historical significance, or, to state that the
President does not intend to enforce a specific section of the bill when signed into
law because he does not believe it to be constitutional. While expressing thanks or
making note of an historic piece of legislation is an appropriate use of a presidential
signing statement, the increasing use of signing statements to declare the Presi-
dent’s intent to ignore the will of Congress is unacceptable.

While signing statements have been used since the Monroe Administration in the
early 19th century, their use to qualify or nullify legislation has grown dramatically
in recent history. According to a September 2007 Congressional Research Service re-
port entitled “Presidential Signing Statements: Constitutional and Institutional Im-
plications,” President Clinton issued 381 statements during his presidency, 70 of
which, or 18 percent, raised constitutional or legal objections. That report also noted
that as of late last year, President George W. Bush had issued 152 signing state-
ments, 118 of which, or 78 percent, stated constitutional or legal objections.

The American Bar Association (ABA) convened a Task Force on Presidential Sign-
ing Statements and the Separation of Powers Doctrine in 2006. That Task Force ex-
amined the increased use of signing statements by presidents to effectively line-item
veto provisions of bills that they do not intend to enforce. The report issued by the
Task Force in August of 2006 cited numerous constitutional objections in signing
statements by President Bush. I have submitted a copy of that report for the record.
Specifically, the report notes signing statements objecting to provisions in a law
banning the use of U.S. troops in combat against rebels in Colombia, as well as a
law requiring background checks for civilian contractors in Iraq.

The American people deserve to know the truth about these signing statements—
what they say and what they mean. That is why I have introduced H.R. 5993, the
Presidential Signing Statements Act. This bill addresses the recommendation of the
ABA Task Force that the Congress and the public be fully informed about the use
of presidential signing statements by requiring that signing statements be sent to
Congressional leadership within 3 days of issuance and published in the Federal
Register. H.R. 5993 would also allow the House and Senate Judiciary Committees
to request testimony on the meaning and justification for any signing statement.
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Lastly, H.R. 5993 would provide that if any of the provisions I've mentioned are not
complied with, funding of the underlying bill would be denied.

I would like to conclude my statement by expressing my appreciation for Senator
McCain’s pledge never to use signing statements if elected president. I would en-
courage Senator Obama to do the same. Our Nation is suffering from a lack of trust:
how can our electorate trust their elected officials when the Executive power dis-
regards provisions of bills passed by Congress and signed into law? The use of sign-
ing statements must be examined by the public, and it is my belief that my bill and
this hearing today will serve that purpose. Mr. Chairman, I thank you for the oppor-
tunity to speak to the Committee on this important issue.

Mr. CoNYERS. I thank you and all of our congressional colleagues
who constitute panel one.

Mr. CoNYERS. We will now invite panel two to come up, all nine
of our witnesses, many of whom are former Members of Congress:
Elizabeth Holtzman, seat number one; Bob Barr; former Mayor
Rocky Anderson; Professor Steven Presser; former Associate Dep-
uty Attorney General Bruce Fein; author and former prosecutor
Vincent Bugliosi; Professor Jeremy Rabkin; Elliott Adams of Vet-
erans for Peace; and Frederick Schwarz, senior counsel at the
Brennan Center for Justice.

Would all of you please take your seats?

Elizabeth Holtzman is well known to everybody here. First of all,
one of her latest books I am holding in my hand. And it deals with
the constitutional removal of George Bush, written by her with
Cynthia Cooper, who is also here in the audience. But she served
as a Congresswoman in New York from 1973 to 1981. And she was
a Member of the House Judiciary Committee we are proud to re-
port. During the Nixon impeachment, she served with great dis-
tinction, and has since then become the only elected woman district
attorney in Brooklyn, New York, and then, following that, the only
woman ever elected as New York City Comptroller.

We have your statement, Congresswoman Holtzman, and every-
body else’s, which will be entered into the record.

And we invite you to proceed. Welcome to the Committee again.

TESTIMONY OF THE HONORABLE ELIZABETH HOLTZMAN,
FORMER U.S. REPRESENTATIVE FROM NEW YORK

Ms. HovrtzMAN. Thank you very much, Mr. Chairman, Members
of the Committee.

For me, it is a privilege to be here. I had the great honor of serv-
ing on this Committee with your esteemed Chairman, John Con-
yers, during the Nixon impeachment proceedings, and I know the
critical and historical role this Committee has played in preserving
and protecting democracy and the Constitution in this country. It
is a great honor to be here. And I want to thank the Chair for his
leadership in calling this hearing.

I will try to summarize my written testimony to you, which is
that—and start by saying that the Framers developed the power of
impeachment and put it in the hands of Congress to protect the de-
mocracy. And as unpleasant as that burden is, it can’t be ignored,
and it can’t be shrugged aside. The buck stops here in this Com-
mittee room, in the House of Representatives, and the Congress of
the United States in terms of protecting the democracy against a
President, against an Administration, against executive officials
who run amok. There is no avoiding that.
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I believe that there are grounds to make a prima facie case of
impeachment with respect to high Administration officials. I said
prima facie, and I mean that. Anyone accused should have a full
opportunity to present his side of the argument and defend and
justify his actions.

I will briefly state what I believe the grounds would be prima
facie. The first category would be the systematic refusal to obey the
law. In the Constitution, the President is required to take care that
the laws are faithfully executed. I often call that a double wham-
my. It was so important that the President has to take care and
be faithful in the execution of the laws. We learned that in the
third grade. The President executes the laws. Congress makes the
laws.

There is substantial evidence that the Administration repeatedly
failed and refused to obey the requirements of the Foreign Intel-
ligence Surveillance Act, which was enacted in light of the abuse
in Watergate when Richard Nixon illegally wiretapped, and was
designed to prevent any repetition of unilateral Presidential wire-
tapping because of the abuses seen. Nonetheless, we know that the
FISA court repeatedly, was not gone to for the purposes of obtain-
ing approval, as the law required.

A second area in terms of systematic refusal to obey the law
would be the Administration’s response to the Geneva Conventions,
the Conventions Against Torture, both of which are the law of the
land under the Constitution, and the War Crimes Act of 1996 and
the Anti-Torture Act. All of those acts and acts prohibit the mis-
treatment of detainees and set strict limits on interrogations. Two
of the laws make such mistreatment a Federal crime, with the
death penalty in the event that death occurs in the commission of
that crime, which means no statute of limitations in cases where
death results. The penalties are serious.

Nonetheless, as we know, there has been waterboarding, which
has been admitted, which most nations believe constitutes torture.
But even if waterboarding doesn’t constitute torture, it certainly
constitutes cruel and inhuman treatment, which is or used to be a
crime under the War Crimes Act of 1996. The Administration has
the responsibility under the Take Care Clause to enforce the Gene-
va Conventions, the Convention Against Torture, the Anti-Torture
Act, and the War Crimes Act.

In my opinion, the evidence at this point suggests that those con-
ventions and those laws have been systematically ignored.

I won’t mention signing statements to any degree because I think
the prior panel discussed that at length.

You also have the misuse of executive privilege. This is another
area, by the way, that was a basis for the impeachment of Richard
Nixon. The improper claim of executive privilege not only subverts
the legitimate operations of Congress, but it can rise to an im-
peachable offense when it is used to shield improper or illegal exec-
utive branch activities. A most recent example, an egregious exam-
ple, is the refusal to provide to a House Committee the FBI state-
ments of Vice President Cheney’s interview with them. There isn’t
even a colorable ground on which executive privilege can be
claimed with respect to that statement.
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Deceptions with respect to the Iraq war. Others have talked
about that. I believe very strongly that deceptions in connection
with the war-making power subvert the Constitution of the United
States. As many of you have alluded to just today, Congress plays
an essential role in the war-making decision of the United States.
It is in the Constitution repeatedly. When an Administration de-
ceives the Congress, it undermines the ability of the Congress to
make a reasoned decision. And the decision about war-making is
the most serious and grave and consequential one that the Con-
gress can ever make. Those deceptions, I believe, are rampant.

The real question before us is what is to be done. I don’t think
that this Committee or this Congress can shirk the responsibility
that the Constitution put in its hands. Of course, this is very late
in the session of Congress, and the options are limited, but there
are still options.

I believe the remedy that the Constitution provides, and the one
that is most appropriate in this situation, is an impeachment in-
quiry. Why? It would send the clearest signal of the constitutional
limits on abuse of Presidential power. It would also educate the
public about the appropriate limits of executive power and the im-
portance of checks and balances. And beyond that, it would also
give those people in the Administration against whom accusations
are leveled an appropriate forum in which to respond, which I be-
lieve is the American way.

Mr. KING. Mr. Chairman, the witness’s time has expired.

Ms. HoLTZMAN. I thank the Chair and the Committee for the op-
portunity to be here.

[The prepared statement of Ms. Holtzman follows:]

PREPARED STATEMENT OF THE HONORABLE ELIZABETH HOLTZMAN

Chairman Conyers, members of the Committee, I thank you for the privilege of
appearing before you on the issue of the Executive Power and its Constitutional
Limitations. Having served on this Committee during the impeachment proceedings
against President Richard Nixon, in the company I might add of your esteemed
Chair, I want to express my enormous respect for this Committee and its critical
role in preserving our democracy.

During my service on this Committee, I acquired a niche expertise on impeach-
ment. This is frankly not expertise one would voluntarily seek. The issue of im-
peachment, after all, arises only when a president has abused the great trust placed
in his hands, something that few people, despite party or political predilection, like
to see happen. Looking back at the Nixon impeachment proceedings, I remember
that, much as I disagreed with his policies, he was still my president, and it was
painful and sobering to vote for his impeachment, a sentiment I believe all of my
colleagues on the Committee shared, Democrat and Republican alike.

But sad as the responsibility to deal with impeachment is, it cannot be shrugged
off. The framers put the power to hold presidents accountable in your hands. Our
framers knew that unlimited power presented the greatest danger to our liberties,
and that is why they added the power of impeachment to the constitution. They en-
visioned that there would be presidents who would seriously abuse the power of
their office and put themselves above the rule of law. And they knew there had to
be a way to protect against them, aside from waiting for them to leave office.

I will spell out briefly the grounds that I believe make out a prima facie case of
impeachment for certain Administration officials. I have written about the grounds
at greater length elsewhere, including in my book, co-authored with Cynthia Cooper,
entitled The Impeachment of George W. Bush. If the Committee wishes, I would be
pleased to provide additional details.

Before I go any further I want to issue a caveat. A prima facie case is just that.
It doesn’t mean than an impeachable offense has in fact been committed. Anyone
accused must be given a full opportunity to rebut the charges and justify the ques-
tioned conduct. It is imperative that this principle be adhered to as it was in the
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Nixon impeachment process. It was precisely the fairness of those proceedings to the
President, not just the strong evidence of abuse of power, that persuaded the Amer-
ican people that impeachment was the appropriate remedy.

The abuses of power related to this Administration fall into several categories.

SYSTEMATIC REFUSAL TO OBEY THE LAW

The first abuse of power has to do with the systematic refusal to obey the law.
One of the key constitutional responsibilities of a president, as set forth in the con-
stitution, is to implement the laws. The framers use an elegant term for this: a
president must, in their words, “take care that the laws be faithfully executed.” The
responsibility is so serious that it is phrased almost redundantly: a president must
“take care” and “faithfully” execute.

The principle is instilled in all of us as school children, where we learn at an early
age that the Congress makes the laws and the president carries them out.

But has this principle that is enshrined in our constitution and the oath of office
been adhered to? Let’s consider these examples:

1. The Foreign Intelligence Surveillance Act.

This law was enacted partially in response to President Richard Nixon’s illegal
wiretapping where, falsely claiming national security, he wiretapped journalists and
his own staffers. (This wiretapping was one of the many grounds for his impeach-
ment). FISA was also enacted after disclosures of surveillance abuses by federal
agencies. The 1978 law was designed to prevent these abuses by barring unilateral
presidential wiretapping and requiring special court approval instead.

Starting in the fall of 2001, President Bush authorized wiretapping on at least
45 separate occasions without obtaining FISA court approval. He claimed that as
Commander in Chief of the army and navy he was empowered to disregard FISA.
But no president may simply override laws for this reason. The Supreme Court con-
sidered just this issue in Youngstown v. Ohio, where President Truman wanted to
seize steel mills faced with a strike in order to ensure a continued supply of arma-
ments for the Korean War. He claimed that as Commander in Chief he could do
s0. The Supreme Court rejected his position. In one of the most famous opinions in
American jurisprudence, Justice Robert Jackson wrote: “No penance would ever ex-
piate the sin against free government of holding that a President can escape control
of executive powers by law through assuming his military role. . . .” Justice Jack-
son, the former chief US prosecutor at the Nuremberg trials, alluded to the excesses
of executive power seen in totalitarian regimes and warned that if we allowed the
president’s Commander in Chief role to swallow up the checks and balances of our
constitution, we would be starting down the road to military dictatorship.

2. The Geneva Conventions, the Convention against Torture, the War Crimes Act of
1996 and the anti-Torture Act.

The Geneva Conventions and the Convention against Torture ban torture. As rati-
fied treaties, they are the law of the land under the constitution. Further, the anti-
Torture Act makes it a federal crime to engage in torture abroad. President Bush
has repeatedly said we “don’t do torture,” but is this true? The US has recently ad-
mitted that water boarding was used against three detainees. Water boarding has
been considered torture by most countries, including the United States itself under
prior administrations. Just recently, a committee of the British Parliament deter-
mined that US denials about torture could no longer be credited.

In addition to water boarding, detainees were subjected to many other forms of
serious abuse, as is clear from various reports done after the Abu Ghraib disclo-
sures. That mistreatment has been further documented in a number of recent books,
including The Dark Side, by Jane Mayer.

Apart from torture, the Geneva Conventions and the War Crimes Act of 1996 bar
cruel and inhuman treatment of detainees. Thus, even assuming that water board-
ing, stress positions, threatening use of dogs, exposure to temperature extremes and
other similar abuses did not constitute torture singly or in combination, these prac-
tices likely constituted cruel and inhuman treatment and thus violated the War
Crimes Act. Although the Act was made retroactively inoperative in the fall of 2006
as part of the Military Commissions Act at the Administration’s request, the law
was still in effect up to that time.

The role of top Administration officials in detainee mistreatment has not been
fully elucidated, but various investigations undertaken after the Abu Ghraib disclo-
sures make it clear that the mistreatment was set into motion once the President
decided, in February 2002, to remove all the protections of the Geneva Conventions
from Al Qaeda, and some Geneva protections from the Taliban.
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President Bush has recently acknowledged that he was aware of the actions of
his Principals Committee, a group of National Security Council members who re-
portedly gathered to approve specific forms of mistreatment during the interrogation
of various detainees. Did he know about and approve the techniques of interrogation
mentioned above? If so, did that violate the anti-Torture statute and the War
Crimes Act, and/or constitute a serious abuse of power and an impeachable offense?

Under the Geneva Conventions, the United States is required to bring to justice
those who violate the Conventions. Pursuant to the duty to faithfully execute the
laws, a president must take care that this mandate as well as relevant US statutes
such as the anti-Torture and the War Crimes Act of 1996 are properly enforced. Yet,
it appears that this requirement may not have been met. Former Secretary of De-
fense Donald Rumsfeld, who admitted to “ghosting” a detainee, which might have
violated the Geneva Conventions and US war crimes statutes, was put in charge
of the investigation. No higher ups were held responsible and the investigations did
not cover top officials of the Administration.

The mistreatment of detainees is not just morally wrong and likely illegal, but
it has brought disrepute to the United States and endangered our citizens and sol-
diers by inflaming anti-American sentiment in Iraq, Afghanistan and elsewhere in
the world and by setting a precedent for the mistreatment of captured US troops.

3. Signing Statements.

President Bush has issued at least 750 signing statements in connection with his
signing certain bills into law. The statements indicate that the President will not
be bound to carry out all or parts of the laws in question.

Under the constitution, once a bill becomes law, a president must implement the
law under the “take care” clause. If a president does not like the bill, the president
may veto it, but pursuant to the carefully calibrated system of checks and balances,
once the bill is vetoed, Congress has the power to override the veto, thereby making
the bill law despite the president’s opposition.

Signing statements that are not acted upon create no serious constitutional issue.
But, the General Accountability Office examined the signing statements of this Ad-
ministration and reported that the Administration has in fact refused to enforce or
implement laws in connection with which signing statements were issued.

The wholesale refusal to enforce duly enacted laws may well be viewed as a fail-
ure to carry out the constitutional “take care” duty. Signing statements coupled with
the failure to implement the law might also be viewed as nullifying the veto provi-
sions of the constitution and undermining the role of Congress in making the laws.

MISUSE OF EXECUTIVE PRIVILEGE

Another area of possible Administration abuse of power has to do with the abuse
of executive privilege.

Under the constitution, Congress has the power to inquire into executive branch
operations in furtherance of its legislative powers. The improper claim of executive
privilege subverts the legitimate operations of Congress and may rise to the level
of an impeachable offense, as occurred in the Nixon proceedings.

Recently, Attorney General Michael B. Mukasey announced that executive privi-
lege was invoked to prevent the disclosure to the House Committee on Oversight
and Government Reform of Vice President Cheney’s interview with the FBI about
the Valerie Plame affair. Executive privilege protects the confidentiality of advice
given to a president by his advisors. But the document being shielded by this invo-
cation of executive privilege was not confidential advice to the President, but rather
a statement made by the Vice President to the FBI, a law enforcement agency.
There was also no confidentiality in that statement because such statements are
typically presented to prosecutors and the grand jury and may even be shared with
the public, if a trial involving the contents of the document takes place. There is
no colorable basis on which executive privilege can be asserted with respect to this
document.

This claim is reminiscent of President Nixon’s claims of executive privilege with
respect to the illegal break in into the offices of Daniel Ellsberg’s psychiatrist. The
break in was designed to obtain materials to smear Ellsberg, a prominent opponent
of the Vietnam War. President Nixon did not want this break in disclosed and used
various false claims of national security and executive privilege to keep it from Con-
gress and Watergate prosecutors. The break in and its concealment were part of the
Nixon impeachment proceedings.

Ironically, the Plame matter, about which the House Committee was inquiring,
also may have involved an effort to smear and retaliate against a war critic, in this
case, former Ambassador Joseph Wilson, Plame’s husband, for charging that Presi-
dent Bush had taken the country into the Iraq war on a basis of deception. Congress
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was clearly entitled to explore whether executive power was abused in the Plame
matter.

Similar extreme claims of executive privilege have been made in connection with
Congress’ efforts to examine the so-called US Attorneys’ scandal. In response to the
invocation of executive privilege with respect to their testimony, former and present
Administration officials, Harriet Miers, Joshua Bolten and Karl Rove, have refused
even to appear before Congress in response to subpoenas seeking information about
what role the White House may have played in the scandal. Congress has every
right to inquire into whether federal prosecutors were fired to stymie politically
harmful prosecutions or whether prosecutors were urged by top Administration offi-
cials to prosecute innocent persons.

As the Nixon impeachment process shows, assertions of executive privilege to
shield improper or criminal conduct rather than to protect legitimate White House
advice may constitute an impeachable offense.

DECEPTIONS LEADING TO THE IRAQ WAR

The deceptions, exaggerations and misstatements made by high level Administra-
tion officials to drive the country into the tragically mistaken Iraq war subvert the
constitution and may constitute an impeachable offense.

Hearings should have been held to determine what President Bush knew and
when he knew it with respect to each and every claim he made as to why the coun-
try needed to go to war, but that regrettably was not done. Nonetheless, the latest
report from the Senate Intelligence Committee concludes that one of the major
claims made by top Administration officials to justify an attack on Iraq, a country
that did not attack us—namely that Saddam Hussein was linked to 9/11—was not
supported by intelligence. The Committee also found that the claim repeated by top
Administration officials before the war that Saddam would hand off weapons of
mass destruction to terrorists to attack us, thereby suggesting that Iraq posed a se-
rious threat to the United States, was not supported by intelligence. It found a simi-
lar lack of support for a number of other pre-war Administration claims.

Although top Administration officials contended that Iraq’s purchase of aluminum
tubes and its alleged efforts to purchase Niger yellow cake were evidence of Iraq’s
efforts to reconstitute its nuclear weapons program, there was more than enough
information at high levels of the Administration to raise serious doubts about these
contentions.

As I explain in my book, presidential deception of Congress in connection with
war-making is an impeachable offense. This is so because the constitution con-
templates that Congress will be at least an equal partner with the president on de-
cisions to go to war (aside from emergency situations, which this was not). Deceiving
Congress undermines its ability to play the deliberative role the framers intended.
We know the tragic consequences for the country of this flawed decision-making
process.

What is to be done?

The question before this Committee is how to respond to the assault on the con-
stitution, the rule of law and our system of government resulting from actions taken
by this Administration.

Doing nothing is not an option. The failure to act will further fuel the culture of
impunity that has grown up around this Administration. The failure to act will send
a strong message to future presidents that they need not obey the law, that they
can deceive the country and the Congress into future wars and that they can treat
Congress with contempt, obstructing legitimate efforts by Congress to exercise re-
sponsible oversight over the executive branch, without serious consequences for
them.

What is to stop future presidents of either party from doing the same or going
further?

As a former prosecutor, I know that unless serious misconduct results in a cor-
respondingly serious penalty, there is a grave likelihood that the misconduct will
be repeated. The absence of a penalty breeds cynicism, disrespect for the law and
suggests that the misconduct is not so bad, after all.

Congress needs to assert its constitutional prerogatives to check serious executive
branch abuses, not because it craves power, but because our democracy depends on
it. Our system counts on each branch of government to act as a counterweight to
the other branches. If any branch fails to do its job and check the abuses of another
branch, the system as a whole may fail, and our liberties will be endangered. Think
of how far down this dark road of unchecked powers we have gone already: secret
surveillance without judicial review, secret prisons, secret torture and mistreatment,
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secret executive orders and possible politicized prosecutions—not to mention a tragic
war begun on a basis of deception and misstatement.

The options before Congress for response, at this late stage, are very limited—
but Congress still has options.

The remedy the constitution provides, and the one most appropriate to the
present situation, is an impeachment inquiry. It would send the clearest signal of
the constitutional limits on abusive presidential power. It would also educate the
public about the appropriate limits of executive power and the importance of checks
and balances in our constitutional system. That is what happened as a result of the
impeachment process during Watergate.

I am not unrealistic, however. I understand the great time constraints and the
virtual impossibility of completing a full-blown impeachment inquiry before this ses-
sion of Congress is over. Nonetheless, there are compelling, pragmatic reasons—as
well as a constitutional imperative—to commence an inquiry now, and pursue it in
a meaningful and, constructive way over the few remaining months.

Even if an impeachment inquiry is not completed or does not result in an im-
peachment vote in the House or the Committee, it still should be undertaken. It is
warranted and since impeachment inquiries cannot be evaded by citing executive
privilege, initiating an inquiry now would accomplish several valuable purposes:

a) It would send a clear message to the American people and future presidents
that the actions engaged in by top Administration officials are serious enough on
their face to warrant an impeachment inquiry. It would create a precedent whereby
executive privilege does not effectively vitiate a president’s accountability to Con-
gress, as this Administration has sought to do. This would create a deterrent to fu-
ture administrations. So would the historic nature of impeachment. Opening an im-
peachment inquiry would put this Administration in a very small category along
with only three others in US history that have been the subject of such an inquiry.

b) Because there is no executive privilege in an impeachment inquiry, pursing
one would allow the Committee to obtain additional material on presidential and
vice presidential conduct which the Administration has until now refused to provide.
That material would disclose the details about Administration actions that are cur-
rently secret. Those details would better inform Congress about what the appro-
priate response to this Administration’s actions should be. They would also better
inform it about how to avert abuses of power by future presidents. That in itself
would be an important outcome of new disclosures. Alternatively, if the Administra-
tion still refuses to provide the information and documents requested as part of an
impeachment inquiry, that refusal would itself be an impeachable offense under the
precedent established in the Nixon proceedings, with the bi-partisan adoption of the
third article of impeachment holding that the refusal to respond to committee sub-
poenas in an impeachment proceeding was an impeachable offense; and

¢) It would allow a serious, sober and respectful discussion, in the appropriate
and constitutionally mandated forum, of whether or not specific Administration offi-
cials committed impeachable offenses. The discussion would include a full and fair
airing of evidence and argument on both sides, both allegations and defenses. As
I understand it, such a discussion cannot be fully and satisfactorily conducted under
House rules without a real impeachment inquiry.

I therefore suggest that the Committee commence an inquiry and send to the
President and Vice President relatively short and straightforward requests for infor-
mation—consisting of some key questions and requests for key documents. The
questions would be similar to what lawyers call interrogatories, and document re-
quests would be made at the same time. The Administration could be given until
the end of the August recess to respond.

For example, in the area of abuse of executive privilege, the Committee could ask
the President to direct the release to the Committee of the transcripts of both his
and the Vice President’s FBI interviews on the Valerie Plame matter, and if he re-
fused, to provide his constitutional and legal justifications. Similarly, on the Iraq
war, the President could be asked some questions such as: Given the Senate Intel-
ligence Committee report that US intelligence agencies had no information to the
effect that there were serious operational connections between Al Qaeda and Sad-
dam Hussein, and given your Administration’s claims otherwise to Congress and the
American people, what information did you have and what was the source of any
such information suggesting that there were such connections? On torture, since the
President claims that we “do not do torture,” he should be asked how he defines
torture and the basis for that definition. He should also be asked if he approved
of or authorized water boarding either before or after it was used on detainees. He
should also be asked to provide copies of all authorizations for interrogations that
he issued, including those to the CIA, and all legal documents that have not already
been made public regarding his claimed authority to authorize interrogations that
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conflict with the constraints contained in the Geneva Conventions, the Convention
against Torture and US law. Of course, information that affects national security
or that is classified would have to be properly handled by the Committee.

When the Committee obtains the President’s responses, or if it becomes clear that
the White House will not comply with its requests, then the Committee can deter-
mine what further steps it needs to take. Those could include a report by the Com-
mittee to the House on the results of the inquiry, a decision to refer the matter to
the next Congress, or even a vote of impeachment if the President stonewalls the
Committee’s requests.

The other options for checking executive abuses are less appealing.

Censure for example is not a constitutional remedy. But even if censure is the
course Congress takes, before it is adopted, the targets of any censure resolution
should be given the opportunity to justify and explain their actions. The Congress
must be seen to be both respectful and fair whether it acts in an impeachment in-
quiry or votes on censure.

Some have advocated reforming statutes, and that may be useful. But, I want to
emphasize to the Committee that presidents intent on putting themselves above the
law will not obey a new statute any more than they would obey an old one. Statutes
cannot constrain a president who will not be constrained.

Criminal prosecutions alone are also not a sufficiently satisfactory answer to
checking abuses of executive power. Leaving the treatment of these abuses to pros-
ecutors to resolve is simply passing the buck. Congress must exercise its own pow-
ers to check the executive. Prosecutors vindicate criminal laws; it is only Congress
that can vindicate the constitution against a president who abuses the power of his
office. And some of the most serious abuses may not even be crimes, such as deceiv-
ing Congress and the public in connection with the war in Iraq. In the Nixon im-
peachment, one of the impeachment articles dealt with abuses of power, including
the misuse of federal agencies and the creation of an enemies list of war opponents
for the purpose of targeting harassing IRS audits against them. It is not clear that
Nixon could have been prosecuted for many of those acts, but they were neverthe-
less among the articles of impeachment, and rightly so.

That said, prosecutions may play some role in checking those abuses of executive
power that are violations of the criminal law. The anti-Torture statute, for example,
makes torture a federal crime and when death results there is no statute of limita-
tions. This means that any Administration officials involved in authorizing or car-
rying out torture where death resulted could be liable to prosecution for the rest
of their lives.

The same was true of the War Crimes Act of 1996. That act had a lower standard
of liability than the anti-Torture act and criminalized cruel and inhuman treatment
of detainees. Similarly there was no statute of limitations for prosecutions under
that Act if death resulted. Concerns about criminal prosecution under the War
Crimes Act were pressing enough to be brought to the attention of President Bush
by White House Counsel Alberto Gonzales in his memo to the President of January
2002. To avoid those prosecutions, Mr. Gonzales recommended making the Geneva
Conventions inapplicable to Al Qaida and Taliban detainees, a recommendation that
was partially accepted.

Thus, while certain Administration officials may argue that water boarding is not
torture, there is little doubt that water boarding would meet the test of cruel and
inhuman treatment and would likely violate the War Crimes Act as originally
adopted. It may have been for that very reason that the Administration, in October
2006, persuaded Congress, as part of the Military Commission Act, to make the War
Crimes Act retroactively inoperative. But Congress could overturn that inoperability
provision and restore the full operability of the Act. Allowing Administration offi-
cials to be held liable under the War Crimes Act would go far towards re-estab-
lishing respect for the rule of law among high Administration officials, both now and
in the future.

Even if Congress chooses the path of statutory reform and/or prosecution, those
efforts, to be optimally well-informed and effective, would need to take into account
the kind of disclosures that would be obtained through an impeachment inquiry be-
cause it operates outside the constraints of executive privilege. Administration ac-
tions on their face fully warrant such an inquiry. Once begun, the inquiry would
both compel substantive disclosure by the Administration on critical issues and pro-
vide a constitutionally appropriate forum for full and civil discussion in which the
Administration may answer the serious allegations raised. Neither of these things
would be accomplished without an impeachment inquiry, and both are important to
defending the constitution, upholding the rule of law and preventing abuses of
power by future presidents.

Thank you for your consideration of these views.
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Mr. CoNYERS. Congressman—or former Congressman Bob Barr
came from Georgia, represented his state from 1995 to 2003. He
was a senior Member on the Judiciary Committee and was vice
Chairman of the Government Reform Committee. Since leaving the
House, Congressman Barr has worked extensively on privacy
issues with organizations like the American Conservative Union
and the Harvard Kennedy School of Government.

We are very pleased to have him here today. He is currently the
2008 Libertarian nominee for President of the United States.

Welcome back to the Judiciary Committee, Bob Barr.

TESTIMONY OF THE HONORABLE BOB BARR, FORMER U.S.
REPRESENTATIVE FROM GEORGIA AND 2008 LIBERTARIAN
NOMINEE FOR PRESIDENT

Mr. BARR. Thank you very much, Mr. Chairman.

It is always a pleasure to come home to this great institution, the
Congress, and of course this Committee.

And I very much appreciate the Members here today represented
by the sitting Ranking Member, Mr. King of Iowa.

We have heard earlier today, I forget which Members in their
opening statements, Mr. Chairman, alluded to various poll num-
bers regarding the Presidency and the Congress and so forth. But
there was a study recently gauging the public’s awareness of and
impression of something else that is even more important than po-
litical polls, and that is the privacy trust rankings of U.S. Govern-
ment agencies which is put out annually by the nonpartisan
Ponemon Institute.

And very revealing, in this most recent 2008 survey, ranking at,
not at the top of the list, where the U.S. Postal Service is, which
might indicate to some the depth of the problem we have that the
U.S. Postal Service is the most trusted institution in the Federal
Government, but ranking near the bottom is the Department of
Justice. Nearly four times as many Americans place their trust—
would sooner place their trust in the U.S. Postal Service than the
U.S. Department of Justice. That should concern all of us as Amer-
icans and certainly all Members of the Judiciary Committee, cer-
tainly, regardless of which side of the aisle they sit on and I think
points to the very valid reason for the Chair convening this hearing
today, which hopefully will be the first of many inquiring into and
following on the earlier work of this Committee to get to the bottom
of what appear to be certainly problematic uses of executive power
that did great detriment, great harm to the fundamental institu-
tions of our government, namely checks and balances and separa-
tion of powers.

One does not need to impugn the reputation or the motives of
any one President, whether the current President or any other
President, to recognize the validity and importance of the matters
before this Committee. As one of America’s greatest jurists, Justice
Louis Brandeis said many years ago, and I quote, the greatest dan-
gers to liberty lurk in the insidious encroachment by men of zeal,
well meaning, but without understanding.

It is up to this Committee to provide that understanding, to point
out to the American people those instances, of which they are le-
gion with the current Administration, in which, to be most chari-
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table, that understanding of the institution of liberty is sorely lack-
ing.

Most recently, two of America’s current jurists I think echoed in
their own way in different contexts the sentiments of Justice Bran-
deis. For example, Supreme Court Justice Anthony Kennedy in a
majority opinion, 5-4 majority opinion, regarding the value and
place of habeas corpus as an underpinning, not just of our society
but of Western Civilization itself, said, and I quote him, the laws
and Constitution are designed to survive and remain in force in ex-
traordinary times. Liberty and security can be reconciled, and in
our system, they are reconciled within the framework of the law.

And another of America’s current jurists, appointed by President
Reagan to the D.C. Court, you can fight the war, quote, you can
fight the war on terrorism and lose everything if you have no civil
liberties left when you get through fighting the war.

We have heard from some of the earlier members of the first
panel and Members of this learned Committee on some of the spe-
cific instances of executive branch and separation-of-power abuses
that we have witnessed with regard to the current Administration
and in recent years. Some of these trends began before the current
Administration but have been taken to new and unprecedented lev-
els. And those are recounted to certainly a less eloquent extent
than we have heard already in my written remarks, which I know
the Chair will introduce into the record. But there are a number
of specifics that I think need to be mentioned.

We have heard reference to the secret OLC opinions, Office of
Legal Counsel, by this Administration. Here, again, this is nothing
new, but the degree and depth and secrecy of which I think is new
and very, very troubling, again, as an activity that undermines re-
spect for the rule of law, separation of powers, and the legitimate
power of the Congress to conduct oversight of the executive branch.
I quote just one, and we still don’t even know the extent of even
this one memorandum from 2001 because it remains still classified,
but this was a memorandum that indicated that, quote, the fourth
amendment had no application to domestic military operations,
close quote. I mean, what in the heck is the Administration talking
about, first of all, about domestic military operations? And sec-
ondly, to display the audacity to declare that the fourth amend-
ment does not reach and does not surround those operations, what-
ever they are, with the protections of the fourth amendment to our
Constitution.

That is the depth I think of the lack of understanding of the fun-
damental institutions of our government that have been displayed
by and disdained by the current Administration at a level taking
them far beyond those problems that we have seen in prior Admin-
istrations. This is not a problem with a particular President. It is
not a problem with a particular Administration, although the de-
gree to which these problems have manifested themselves with the
current Administration is problematic. This is an institutional con-
cern.

For one thing, Mr. Chairman, every Administration in my view,
and I think history bears this out, takes the power that it inherits
from its predecessor and considers it a floor, not a ceiling. So if we
don’t get a handle on this now in some form or fashion, the next
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Administration and the one after that, regardless of party, will
take these abuses, these powers, these liberties with the funda-
mental institutions of our government, and take them to even high-
er and higher levels.

So I commend the Chair and the Members of this Committee for
taking hold of something that could not possibly be more impor-
tant, and that is the fundamental underpinnings of our constitu-
tional system of government.

I thank the Chair.

[The prepared statement of Mr. Barr follows:]
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Mr. Chairman and distinguished Members of this Committee, on which
I was privileged to serve throughout my eight years as a Member of the
House of Representatives, it 1s an honor to appear today to speak on the
importance of the separation of powers in the federal government as a
tool for protecting the people’s liberties. Many vital issues confront our
nation, but few are more important than repairing and maintaining the
constitutional bulwarks that guarantee individual liberty and limit
government power.

Mr. Chairman, today I appear as a private citizen, and also as a former
Member of this Committee and as a once-again practicing attorney. | am
also honored to be serving as the presidential nominee of the Libertarian
Party.

It is axiomatic that no matter how much power government has, it
always wants more. While the executive branch under George W. Bush
has taken this truism to new heights, it 1s not unique in its quest for
power. Unfortunately, the other branches of government have failed to
do enough to maintain the constitutional balance. Particularly disturbing
has been Congress” recent reluctance, in the face of aggressive executive
branch claims, to make the laws and ensure that the laws are properly
applied. 'This failure has inhibited the operation of the separation of
powers, necessary to provide the checks and balances which undergird
our system of constitutional liberty.
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CHECKS AND BATLLANCES

The Constitution employs several techniques to presetve our liberties
and privacy. One is to limit federal authority to enumerated powers.
Another 1s to explicitly restrict government power, most notably through
the Bill of Rights. I'he Founders also used the basic structure of
government to protect the people from abuse, relying upon federalism,
dividing power between state and national governments, as well as the
scparation of powers within the federal government itself.

The latter concept goes back to ancient Greece and was explicated by
such political philosophets as John TLocke and most famously by Baron
de Montesquieu, who was much studied by America’s Founders. Many
countries have implemented the same principle, though with different
government structures, ranging up to six branches in Germany. In the
U.S. the Founders established the executive, legislative, and judicial
branches. 'L'he result is intentional inefficiency: the three branches are
expected to constantly check and balance cach other.

I'or instance, James Madison declared in Federalist No. 51: “the great
security against a gradual concentration of the several powers in the
same department, consists in giving to those who administer each
department the necessary constitutional means and personal motives to
> Ile went on to explain that, “[ijn
framing a government which 1s to be admmistered by men over men, the
great difficulty lies in this: you must first enable the government to
control the governed; and in the next place oblige it to control itself.”
'I'his means “the constant aim is to divide and arrange the several offices
in such a manner as that each may be a check on the other.”

resist encroachments of the others.”

Despite the incevitable problems which will afflict any political system,
the original constitutional scheme has worked extremely well. Although
the relative power of the different branches has varied over time, checks
and balances have always operated.

Morte than two centuries have passed, and the constitutional limits on

both the legislative and judicial branches remain robust — at least in
theory.  The president appoints and the Senate confirms judges, for

2.
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instance. Presidents veto legislation and administer the laws, while the
judiciary assesses the constitutionality of and interprets statutes.

In contrast, however, the constitutional constramts on the executive
branch have eroded, with some breaking down substantially or entirely.
The process has been underway for many years, but has greatly
accelerated since 2001. In particular, President Bush and his appointees
have used his power as commander in chief—of the mulitary, not
American society, it should be noted—to disregard congressional
authority and override explicit constitutional provisions. Indeed, since
9/11, the president has let few opportunities slip by without reminding
us that he is not only commander in chief but also a “wartime
president,” and to argue that this status justifies whatever new power he
claims to possess and wishes to utilize.

The president’s authority is substantial, but limited by law. The
Constitution directs him or her to “take care that the laws be faithfully
executed.” 1lowever, Congtess is vested with the sole power to legislate,
thereby determining the laws 7o be executed. Moreover, the president’s
administration of the law is constrained by the Bill of Rights, including
the FFourth Amendment, which bars scarches and scizures absent a
warrant based on probable cause. Further, though the president by the
nature of his office has a lead role in shaping forcign and military policy,
the Constitution shares powers in these areas between the legislative and
executive branches.

Since the nation’s founding, Congress and the exccutive have struggled
for supremacy. The 20" Century witnessed a steady if irregular
expansion of presidential authority, which has carried over into this first
decade of the 21% Centuty. The role of the president as the military’s
commander in chief has taken on increasing importance as it has been
used to justify the aggrandizement of the executive’s authority at the
expense of that of both Congress and the judiciary. 'Lhe issue is not just
an abstract struggle between different government officials.  Rather, this
expansion of presidential power has increasingly put the people’s
liberties and privacy at risk.

WAR-MAKING POWIIRS

One of the most important expansions of executive authority has been
transforming the president’s power to conduct a war into that of siarting

3.
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a war. Congress is vested with the sole power to declare, meaning to
start, war; the Constitution’s framers explicitly intended to diverge from
the British system and vest the authority to initiate war with the many in
the legislature rather than the one in the executive. The Constitution
also empowers Congress to create the military and enact rules governing
both the military and the conduct of war. Although the constitutional
convention changed the term from “make” to “declare” to allow the
president to respond to a surprise attack, and the president’s authority to
conduct war as commander in chief suggests that Congtress cannot
sccond guess his tactical judgments, he s to cxercise all his powers
within the larger framework created by the legislative branch.

Yet modern presidents increasingly assert their unilateral authority to
bomb and mnvade other nations, without legislative approval, and to
conduct military operations for years even after the original
circumstances giving rise to a congressional authorization to use force
have changed.  This trend did not originate with the Bush
administration, but has continued and grown under it. For instance, in
2002 President George W. Bush insisted that Congress not tie his hands,
and refused to acknowledge the constitutional necessity of winning
legislative approval to invade Iraq. Rather than make the decision for or
against wat, Congtress transferred discretion to initiate war against Iraq to
the president.

After launching the Iraq invasion in 2003 based on a 2002
congressionally-passed tesolution to do so, the cutrent administration
has rejected the argument that a multi-ycar occupation violates Congtess’
authonization of force, which legally controls the executive’s war
objectives. The president also has resisted congressional oversight of its
objectives and polictes, which 1s an essential aspect of Congress’
authority.  Although acknowledging that Congtess controls the
budgetary purse strings, the president and his aides have fought any
attempt to condition appropriations—conveniently bundled in
“cmergency” supplementals in order to reduce the opportunity for
legislative review.

EROSION OF LIBERTY

The administration has attempted to use the same commander in chief
power, as well as Congress” Authorization for Use of Military Force
(AUML), approved after 9/11, to trump constitutional protections for

_4-
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avil liberties and privacy.  Yet the Constitution does not create a
national security exception to the Bill of Rights or separation of powers,
and no member of Congress imagined that voting to authotize the use of
force abroad simultancously authorized the president to engage in
unspecified and otherwise unconstitutional conduct at home. There is
no basis for the argument the president’s authority as commander in
chief in effect swallows and trumps the rest of the Constitution.

For instance, the administration undertook warrantless surveillance of
Americans without court order or supervision. Conducted by the
National Security Agency, the program was inaugurated shortly after the
terrotist attacks of 9/11 and was inaccurately dubbed the Lervorist
Surveillance Program, simnce in fact it targeted American citizens with no
reason to believe they were engaged in any actions involving terrorism.
The eavesdropping directly violated even the relaxed warrant
requirements of the 1978 Foreign Intelligence Surveillance Act.

Under Republican control, Congress unashamedly refused to conduct
serious inquiry into the obviously improper NSA surveillance program.
Unfortunately, the GOP majority put partisan comity ahead of fidelity to
the law and Constitution.  Although more members of the Democratic
majotity, which took over in January 2007, indicated concern about
administration lawlessness, this  Congress  rccently caved in to
administration demands and amended FISA to grant the government
unprecedented power to surreptitiously spy on the phone calls and
emails of American citizens in outr own country, based on nothing more
then a belief they are communicating with somcone not in the U.S. The
measure also granted tmmunity — retro-active and prospective - to
telephone companies which aided government law-breaking.

‘Thus did a genuine need to modernize certain of FISA’s technical
provisions—for example, to reverse the court interpretation that
monitoring calls sent by modern routing mechanisms through the U.S,,
even though both parties were located abroad, required a court order—
became an opportunity to greatly expand the law’s reach. ‘L'he result is
to make virtually every international call or email subject to monitoring
without court oversight. Thereby carving out an entire class of
communication from constitutional protection is a breathtaking decision
with the potential to do enormous damage to the very meaning of the
Fourth Amendment and to the essential foundation of limited
government. This law also has cffectively neutered the oversight role the

-5-



90

Congtess or the Foreign Intelligence Surveillance Court should play in
this area.

Stmilatly extravagant has been the administration’s claimed night, as an
adjunct of both the president’s constitutional warpowers and the AUMF,
to designate American citizens arrested in America as well as alleged
terrotists captured overseas as “enemy combatants” beyond the reach of
the U.S. Constitution and courts. The detention of combatants captured
in Dbatte is a natural adjunct to war, but not the suspension of all
constitutional and legislative oversight of the executive’s power to
imprison anyone it claims to be a combatant for as long as it desires.
The argument that the president has the unique power to suspend basic
constitutional guarantees, mcluding the “Great Writ” of habeas corpus,
wheteby a person has a fundamental right to be brought before a court
to determine the lawfulness of his or her detention or deprivation, is
particularly dangerous in the midst of a potentially endless “war” where
the American homeland is considered to be a - and perhaps the chief --

battlefield.

'I'here is nothing in Article 11 of the Constitution which provides that the
president is the military’s commander in chief, to suggest that he thereby
gains the power to suspend any law and any constitutional provision at
his discretion. Indeed, the very next section reminds the president that
at a// times he has a responsibility to “take Care that the Laws be
faithfully executed,” with no hint of an exception whenever he decides
he is acting as commander in chief. Tn Youngstown Sheet & Tube Co. v.
Sawyer (1952), the Supreme Coutt rejected a similar claim by the Truman
administration - that the president’s powers as commander in chief
allowed him to seize steel mills despite Congress’ refusal to authorize
such an act.

Nor 1s it plausible that Congress believed that by authorizing military
action in response to 9/11 it was empowering the president to deny
American citizens their constitutional rights at home.  Authorizing
military action overseas does not logically mean authotizing every
conceivable use of surveillance, arrest, and imprisonment by the federal
government at home. Indeed, if the administration had believed this
theory at the time, there would have been no reason for it to have
proposed the Patriot Act, since all those powers, too, should have been
included in the AUMF. Equally important, Congress itself only has the
authority to suspend—and only if our country 1s invaded or faced with
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overt “Rebellion”—not eliminate, habeas corpus.  Congress cannot
authorize the president to limit that right in additional circumstances.

SIGNING STATEMENTS

Another example of a direct presidential assault on the separation of
powers, and thus the constitutional structure undergirding our free
society, are presidential signing statements. Throughout history, signing
statements have been used to thank supporters, provide reasons for
signing a bill or express satisfaction or displeasure with legislation passed
by Congress. Presidents Ronald Reagan, George H.W. Bush, and Bill
Clinton all used signing statements to express constitutional and other
objections to legislation, influence judicial interpretation, and otherwise
advance policy goals.

President George W. Bush has more aggressively — to an historically
unprecedented degree - employed the presidential signing statement to
challenge or deny effect to legislation that he considers unconstitutional,
but nonetheless signs. As the Congressional Research Service reported
last year, a much higher share of President Bush’s signing statements
have contained a constitutional challenge, and they “are typified by
multiple constitutional and statutory objections, containing challenges to
more than 1,000 distinct provisions of the law.” This tactic, adds CRS,
is “an integral part of the administration’s efforts to further its broad
view of presidential prerogatives and to assert functional and
determinative control over all elements of the executive decision making
process.”

In scores of cases President Bush has claimed that legislation has
improperly interfered with presidential authority. Tn a democracy, such
assettions of power—most fundamentally the undetlying failure to
comply rather than the explanatory signing statement—do not happen in
a vacuum. They affect the careful balance of power i our system of
government. The executive branch is not free to unilaterally change that
balance; our Constitution requires legislative and judicial involvement in
lawmaking to ensure public debate and oversight and to guard against
centralization of power.

Article T of the Constitution gives Congress the power to make the laws.

Under Article II, the president has the duty to ensure that the laws are
faithfully exccuted. The Constitution also provides that if the president
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objects to a proposed law, he can veto it. This gives Congress the
chance to override his veto, enacting the law despite his opposition, or
to sustain his veto, and then wotk to address the president’s objections.
A president may also challenge a law he believes to be unconstitutional
in court.

Instead, the current president, especially, has used sighing statements,
and a refusal to enforce the law, as a sub rosa form of unreviewable veto,
usurping the power of Congress and aggrandizing the power of the
cxecutive.

EXECUTIVE PRIVILEGE

Another tool of cxecutive aggrandizement has been the doctrine of
executive privilege. No where spelled out in the Constitution itself, the
clatm has been advanced by presidents starting with George
Washington. The doctrine is most persuasively rooted in national
security, but presidents often have more generally contended that
confidentiality 1s necessary for the operation of the executive branch.

Although the argument at its core is not without force, executive
privilege has become an all-purpose shield and boilerplate excuse to hide
cmbarrassing and potentially incriminating information from Congtess
and the public. That a claim for executive privilege had to be balanced
with other interests was evident in 1807 when Aaron Butr, on trial for
treason, sued President Thomas Jefferson to produce a supposedly
exculpatory letter.  Chief Justice John Marshall rejected Jefferson’s
argument that disclosure risked public safety and ordered the president
to comply. In 1974 the climactic case of Unifed States v Nixon
confronted President Richard M. Nixon’s attempt to use the claim of
executive privilege to avoid having to turn over evidence of criminal
misbehavior to Watergate special prosecutor Teon Jaworski. The
Supreme Court unanimously acknowledged a generalized night of
confidentiality, but ruled that this privilege must viddd to other
government interests, most notably the criminal process. The order that
he yield up the tapes recording his Oval Office conversations led to his
resignation.

Other presidents have relied on the doctrine to shield their operations

from scrutiny. The Clinton administration avoided disclosure of the
deliberations of the president’s health care reform task force because
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First Lady Iillary Clinton was considered to be a government employee
under the relevant legislation. This admittedly strained interpretation
allowed the courts to avoid ruling on the question of whether executive
privilege applied to conversations between government officials and
people outside of government.

As in other areas, the Bush administration has even more energetically
sought to keep information about many of its activities, even those with
no sensitive national security implications, from public view. For
instance, the administration resisted a request for disclosure, based on
legislation covering “advisoty committees,” of the names of participants
and results of discussions by members of the Vice President’s National
Energy Policy Development Group. The administration lost in the
lower courts, but was partially upheld by the U.S. Supreme Coutt, which
sent the case back to the District Court for reconsideration. The D.C.
Circuit Court of Appeals ultimately refused to order disclosure based on
its interpretation of the relevant statute, based on the fact that several
government officials served on the Group.

Elsewhete the administration’s case for secrecy has been more frivolous
and less well received. Tor instance, the administration attempted to
keep secret visitor logs detailing Christian leaders who visited the White
House and vice president’s residence. Dlarlier this month the D.C.
Circuit distinguished this case from the energy group decision and ruled
that the logs were not the property of the White ITouse—which took
custody from the Secret Service (patt of the Treasury Department) in
order to thwart a request under the Freedom of Information Act—and
ordered their release.

These cases centered on statutory interpretation.  The DBush
administration also has more directly used the doctrine of executive
privilege to resist disclosures to Congress, even as part of investigations
of potential executive wrong-doing. For instance, at a recent hearing of
this Committee, Karl Rove refused to appear, based on advice of the
White House Counsel, to discuss his role in possible meddling in Justice
Department prosecutions. Last year White ITouse Chief of Staff Josh
Bolten and former White House Counsel Harriet Miers similarly refused
to obey committece subpocnas to appear to discuss the firing of US.
attorneys; the House voted to hold them in contempt.
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The ITouse Committee on Oversight and Government Reform has been
mnvestigating the White House’s involvement in the disclosure of Valerie
Plame’s ecmployment by the CIA. In Junc Chairman Henry Waxman
pomted out to Attorney General Michael B. Mukasey that “In his
interview with the FBI, Mr. Libby stated that it was ‘possible” that Vice
President Cheney instructed him to disseminate mformation about
Ambassador Wilson’s wife to the press. "L'his is a significant revelation
and, if true, a serious matter. It cannot be responsibly investigated
without access to the Vice President’s FBI interview.” However, in an
ccho of the Watergate controversies, Mukascey refused to comply, citing
fear of “the chilling effect that compliance with the committee’s
subpocna would have on future White ITousc deliberations.” The White
House cited executive privilege in refusing to turn over the FDBI
interview, cven though the vice president’s chief of staff had been
convicted of perjury.

In an extraordinary twist on the doctrine of executive privilege, the Bush
administration announced last year that it would not allow any U.S.
Attorney to pursue a contempt citation on behalf of Congress. By
attempting to control federal employees who also are officers of the
courts, the administration attempted to place itself beyond cffective
accountability by any person or institution. Mark Rozell of George
Mason University termed  this  position  “astonishing” and  “a
breathtakingly broad view of the president’s role in this system of
separation of powers. What this statement is saying s the president’s
claim of executive privilege trumps all.” Tndeed, if sustained, Rozell
added, this posttion will allow “the exccutive to define the scope and
limits of its own powers.” As a result, the House has filed suit to
enforce its subpoena, the first such lawsuit in history.

SSTATE SECRELS” DOCIRINE

Another doctrine used by the executive branch to the detriment of the
constitutional scparation of powers 15 the so-called “state  sccrets
privilege.” According to this doctrine, the executive branch refuses to
release information in court cases on the grounds that disclosure would
harm “national security.” First recognized by the U.S. Supreme Court in
1953, the doctrine has been treated as well-nigh absolute by some judges.

In this case, like many others, there is an obvious basis for shielding
sensitive information in extraordinary instances from public view, cven
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to the detriment of a valid lawsuit. Ilowever, again, a legitimate doctrine
has been twisted to frustrate cases that might expose government
wrong-doing and cxccutive musconduct. As a result, government
accountability, and redress of wrongs suffered by individuals as the result
of government action, have suffered greatly.

For mstance, Khalid El-Masri filed a civil case against the U.S.
government m a case involving “extraordmary rendition,” in which the
government illegally detained Mr. El-Masti in a case of mistaken
identity. The trial court judge accepted the government’s claimed “state
secrets privilege,” which thwarted disclosures necessary to prosecute the
casc. A similar result was reached in a similar case by Canadian Maher
Arar, who was deported, based on false information, by the U.S. to Sytia
(he was a dual citizen), where he was apparently tortured. The Bush
administration also invoked the state secrets privilege to defeat lawsuits
challenging the government’s unlawful FISA surveillance program.

Although judges can order, and have ordered, disclosure of disputed
documents and other information to them for i camera screening, too
often courts have given inordinate deference to executive branch claims.
But the privilege should be treated as qualified, not absolute. A
government refusal to allow judicial inspection could be met with
forfeiture of the case. Congress could assist the judiciary by holding
hearings and drafting legislation clarifying the authority of judges,
procedures to be used to adjudicate executive claims of state sectrecy, and
sanctions to be imposed for the executive branch’s refusal to comply.

CONGRESSTONAT. OVERSIGHT

Unfortunately, Congress has been at least impartially complicit in this
and other presidential “power grabs.” It repeatedly has acquiesced to
President Bush’s unilateral actions. Tt has fafled in its constitutional
obligation to make the laws and to oversee the executive branch to
ensure that the latter propesly implements the laws passed by Congress.

Enforcing presidential compliance with the law is not easy, especially
since a pattern of executive law-breaking has been established.
However, the people—the citizens in whose name this House and the
rest of the government act—can and should insist that those elected
president, this coming November and in the future, respect the
separation of powers and other constitutional limits on their authority.
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Taking an oath to “preserve, protect and defend the Constitution of the
United States” requites no less.

Moreover, the legislature has many tools at its disposal to promote
respect for the nation’ fundamental law. It can enlist the courts, of
course. Tt can use its power to hold oversight hearings, backed by the
powet to subpoena and hold executive officers in contempt. It can
refuse to confirm presidential appointments.

Most fundamental is its power to control appropriations. Congress can
shape funding in the relevant area to encourage compliance with the law.
Morcovet, broader retaliation, though less  desirable, 1s  another
possibility. For instance, the Reagan administration’s attempt to thwart
explicit congressional guidelines over federal contracting led to a vote by
this Committee to defund the Office of the Attorney General. A
compromise was reached: Congress funded the Attorney General’s
Office while the administration complied with the law.

The most important requirement 1s that Congress treat seriously its
responsibility to uphold the Constitution. Neither the Bill of Rights nor
the separation of powers are sclf-enforcing documents or principles.
'I'he legislative branch has a critical role to play.

'The Constitution creates explicit guarantees for individual liberty and
limits on government power out of the recognition that even the best-
intentioned public officials working to achieve the most public-spirited
aims make mistakes. That surcly has been evident duting the so-called
“Global War on Terror,” m which more than a few innocent people
have been not just detained, but also imprisoned and tortured. The Bill
of Rights and the separation of powers are not mere technicalities, but
essentials of our government and our entire system of ordered liberty.

1 know this Commuttee understands that the president’s quest for
intelligence and desire for flexibility, legitimate as they are, should not be
allowed to serve as a subterfuge for circumventing constitutional
protections for liberty and restrictions on presidential power. U.S.
District Court Judge Royce Lamberth, appointed by President Ronald
Reagan, has reminded us that, “[w]e have to understand you can fight
the war [on terrorism] and lose everything if you have no civil liberties

left when you get through fighting the war.”
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The temptation to cut constitutional corners is not the province of any
one party. Rather, it grows when one party controls both the executive
and legislature.  Then patrty comity sometimes overrides institutional
differences, as it did most recently between 2001 and 2006.

But our constitutional system, and its commitment to limited
government and individual liberty, is based both on a series of explicit
guarantees that constrain the use of government authority, and a
structure that divides government authority. As such, the separation of
powers, with the checks and balances expected to naturally follow, 1s the
bedrock foundation of American constitutional government. It is a
foundation cleatly in danger of crumbling,
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Mr. CONYERS. Thank you very much.

I note that our former colleague to your right was nodding her
head on occasion.

The Chair is very happy to welcome the former Mayor of Salt
Lake City, Utah, who had served as mayor from 2000 up until ear-
lier this year. And after he left just recently, he founded an organi-
zation called the High Road For Human Rights, dedicated to facili-
tating grass roots advocacy on issues of torture, genocide, global
warming, and human trafficking. He now serves as that organiza-
tion’s president. He is known to many of us in the Congress. And
we welcome him.

TESTIMONY OF THE HONORABLE ROSS C. “ROCKY” ANDER-
SON, FOUNDER AND PRESIDENT, HIGH ROADS FOR HUMAN
RIGHTS

Mr. ANDERSON. Thank you, Mr. Chairman, Members of the Com-
mittee.

I am honored to address you today, and along with millions of
others, am pleased that you are considering your solemn responsi-
bility to ascertain and disclose to the American people the nature
and scope of egregious abuses of power by the Administration.

Ascertaining and disclosing the truth about these matters is vital
in order to restore the rule of law and the crucial role Congress
plays in a system of checks and balances that has been utterly
eviscerated.

We still have no idea about the nature and scope of the Adminis-
tration’s felonious, warrantless wiretapping program. We don’t
know if dozens, thousands, or millions of Americans have been vic-
tims of the illegal spying initiative. How were those communica-
tions used? Were my communications intercepted? Were yours? We,
the American People, are entitled to know.

United States agents have illegally tortured detainees and have
kidnapped, disappeared, and tortured, or caused others to torture,
people around the world, including some like Maher Arar and
Khalid al-Masri, who had no connection whatsoever to terrorism.
However, the American people have not learned how this unprece-
dented, blatantly illegal program operated, whether it is con-
tinuing, or the consequences suffered by the people who have been
subjected to these monstrous human rights abuses. Because the
courts have blindly accepted the perpetrators’ indication of the
frighteningly overbroad State Secrets Doctrine and summarily dis-
missed cases challenging these illegal human rights abusing prac-
tices, the American people will learn the truth only if Congress
meets its responsibilities.

The Administration has engaged in heinous human rights viola-
tions, the most serious breaches of trust, abuses of power injurious
to the Nation, astounding denials of due process, including indefi-
nite detention without charges or without even a hearing, war
crimes, crimes against peace, misleading Congress and the Amer-
ican people about threats to our Nation’s security and the supposed
case for war, and grave violations of treaties, the Constitution, and
domestic statutory law.

What are the potential remedies? First, there has never been a
more compelling case for impeachment. Nothing would speak so
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loudly regarding the principled, nonpartisan commitment of our
Nation to the rule of law and to our jealous embrace of our con-
stitutional democracy.

I urge the consideration by Congress of Federal legislation that
would instruct the courts they are not to consider signing state-
ments when determining the meaning of legislation and provide
that no one can rely upon signing statements or opinions of the Of-
fice of Legal Counsel as a defense for a violation of the law.

I also urge Congress to seek a declaratory judgment as to the
legal effect of the Administration’s signing statements. Some mem-
bers of the Administration appear to be bent on attacking Iran.

I urge Congress to reassert its vital constitutional role, and not
just send letters of concern, not just make threats about initiating
impeachment proceedings, but forbid, by a criminal statute with se-
vere penalties, any attack against Iran, except as permitted under
the United Nations Charters and the Constitution, absent explicit
authorization by Congress.

Special prosecutors should be authorized, designated and as-
signed to investigate and prosecute violations of the law by mem-
bers of the Administration.

Legislation strictly limiting the application of the state secrets
doctrine should be urgently considered in order that the courts will
once again provide a meaningful check on abuses of power and vio-
lations of the law by members of the executive branch.

Severe punishment should be provided for any government agent
who engages in or authorizes torture or cruel, inhuman or degrad-
ing treatment of any person being detained anywhere, without ex-
ception.

Congress should make clear what process must be followed be-
fore any U.S. treaty obligations are violated or terminated by any
member of the executive branch, and provide for sanctions in the
event such process is not followed.

Vital to our constitutional democracy and to our political and
moral standing throughout the world is a comprehensive consider-
ation by Congress of what is to be done for the sake of account-
ability, and to ensure that the horrendous damage to our Nation
and to much of the rest of the world as a result of the illegal and
abusive of misconduct of Administration officials——

Mr. KING. Mr. Chairman, the gentleman’s time has expired.

Mr. ANDERSON [continuing]. Again repeated.

If T could just sum up, the way to get to that accountability and
deterrence is the appointment of a select Committee similar to the
Church and Ervin committees or an independent commission
charged with investigating the abuses and making recommenda-
tions concerning reforms——

Mr. KING. Mr. Chairman——

Mr. ANDERSON [continuing]. That would spell a recommitment to
our fundamental democratic and moral principles.

Thank you Mr. Chair.

[The prepared statement of Mr. Anderson follows:]
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| am honored to address you today and am pleased that you are
considering your solemn responsibility to ascertain and disclose to the
American people the nature and scope of illegal conduct and other
egregious abuses of power by the administration. Ascertaining and
disclosing the truth about these matters is vital in order to restore our
constitutional democracy, the rule of law," and the crucial role Congress
plays in a system of checks and balances that has been utterly
emasculated by members of the administration.

Astoundingly, even after learning over 2 1/2 years ago that the
American people were misled about the government purportedly obtaining
a warrant for all electronic surveillance,” we still have no idea about the
nature and scope of the felonious warrantless wiretapping program.® How
many citizens’ communications were illegally intercepted by our
government? At this point, we don’t know if it has been dozens, hundreds,
thousands, or millions of Americans who were victims of the illegal spying
initiative. Whose communications were intercepted, and for what purpose?
Are those communications still maintained? If so, why and by whom? How
were those communications used? Were my communications intercepted?

Were yours? We, the American people, are entitled to know. The only way
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we will learn the truth, and the only way we will know what needs to be
done to prevent such outrages in the future, is through Congress
aggressively ferreting out and disclosing the truth.

We have learned that US government agents have tortured detainees
in blatant violation of fundamental treaty obligations” and statutory laws
passed by Congress.® We have also learned that US agents have
kidnapped, disappeared, and tortured (or caused others to torture) people
around the world, including some who had no connection whatsoever to
terrorism.® However, the American people have not learned how this
unprecedented, blatantly illegal” program operated, by whom, whether it is
continuing, or even how many people have been subjected to these
monstrous human rights abuses. In our democracy, we are entitled to
answers to these questions.

Because the courts have blindly accepted the perpetrators’ invocation
of the frighteningly over-broad “State Secrets” doctrine and summarily
dismissed cases challenging these illegal, human-rights abusing practices,
the American people will learn the truth only if Congress assumes its vital
responsibilities of investigating, ascertaining, and disclosing the truth.

The administration has, with impunity and arrogant disregard of our

long-treasured system of separation of powers among three branches of
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government, engaged in heinous human rights violations, the most serious
breaches of trust, abuses of power injurious to the nation, war crimes,
crimes against peace,® misleading Congress and the American people
about threats to our nation’s security and the supposed case for war,® and
grave violations of treaties, the Constitution, and domestic statutory law.

What are the potential remedies? First, there has never been a more
compelling case for impeachment.”® Nothing would speak so loudly
regarding the principled, non-partisan commitment of our nation to the rule
of law, to our jealous embrace of our constitutional democracy, and to
fundamental morality.

There is much more that Congress can do to restore the rule of law at
a time when administration officials assert unbridled, dictatorial power,
even to the point of issuing signing statements, declaring that only the
president has the last word as to the scope and applicability of the
statutes.”

| urge the consideration by Congress of federal legislation that would
(1) instruct the courts that they are not to consider signing statements when
determining legislative history; (2) prohibit the President from issuing any
statement that purports to limit any part of the legislation as being advisory

or that purports to assert any authority by the President to determine the
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scope or applicability of the legislation; and (3) provide that no one can rely
upon signing statements as a defense for a violation of the law. | also urge
Congress to seek a declaratory judgment as to the legal effect of many of
the signing statements.

Some members of the administration appear to have been making a
case for an attack against Iran. Threats by members of Congress to
impeach in the event of a unilateral decision to attack or letters expressing
concern are insufficient, particularly when dealing with administration
officials who have claimed power to do as they please, regardless of the
Constitution, federal statutes, or rulings of the courts. | urge Congress to
reassert its vital constitutional role and forbid, by a criminal statute with
severe penalties, any attack against Iran, except as permitted under the
United Nations Charter and the Constitution, absent explicit authorization
by Congress.

Special prosecutors should be authorized, designated and assigned
to investigate and prosecute violations of the law by members of the
administration, particularly for involvement in felonious warrantless
wiretapping, torture, and kidnappings of people in the so-called

“extraordinary rendition” program.
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Legislation limiting the application of the State Secrets doctrine
should be urgently considered in order that the courts will once again
provide a meaningful check on abuses of power and violations of the law
by members of the Executive Branch.

Legislation should be passed immediately providing for severe
punishment for any government agent who engages in or authorizes
torture, or cruel, inhuman, or degrading treatment of any person being
detained, without exception.

Congress should make clear what process must be followed before
any US treaty obligations are violated or terminated by any member of the
Executive Branch. Congress should also reaffirm its commitment to treaty
obligations forbidding aggressive war and torture.

When Congress issues subpoenas, it should assert its power to
enforce the subpoenas aggressively and without delay. If the Attorney
General of the U.S. will not cooperate with Congress in enforcing
subpoenas, Congress should terminate funding for the Office of the
Attorney General until such cooperation is forthcoming.?

Vital to our constitutional democracy, and to our political and moral
standing throughout the world, is a comprehensive consideration by

Congress of what is to be done for the sake of democratic accountability,
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and to ensure that the horrendous damage to our nation and to much of the
rest of the world as a result of the illegal and abusive misconduct of
administration officials is never again repeated.

In order to comprehensively determine the nature and extent of
abuses by the administration and those who have worked in concert with it,
and to prevent such misconduct in the future, a select committee, similar to
the Church and Ervin Committees, should be appointed and charged with
investigating the abuses and making recommendations concerning reforms
that will aid in restoring the rule of law in our great nation, reasserting the
crucial role of Congress, and making it clear to American citizens and
people throughout the world that the rights and dignity of people will be
honored and protected.

Pursuing these measures would be an important beginning to the
restoration of the balance of power and system of checks and balances in
our federal government, the restoration of the reputation of the United
States among other nations, and to the restoration of our constitutional

democracy, with the honor and respect it deserves.
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" The rule of law, as a safeguard against arbitrary governance, was provided for in the
Magna Carta in 1215, which made it clear that King John, who previously governed any

way he saw fit, was constrained by rules that applied to everyone alike.

Our Constitution is the bedrock of our system of government. It is founded on the
principle of the rule of law. It spells out the powers of each branch of government and
limits what government and government officials can do.

Although the Constitution is a product of incredible brilliance that has served our nation
well, it is only as solid as each generation’s determination to uphold it. When
government officials violate it, they must be brought to account or the Constitution
becomes nothing more than a pretense and a piece of paper. For our constitutional
form of government to survive, and for the rule of law to prevail over the rule of
dictatorship, each branch of government must be constrained by the rule of law, and by
the parameters of its constitutionally designated powers. Each branch of government
must jealously protect against the other branches exceeding and abusing their power.
That is the beauty, and the necessity, of the balance of power between the Executive,

Legislative, and Judicial branches of our government.

Members of the administration have endeavored in a systematic and dangerous fashion
to extend the powers of the president in abusive, dictatorial fashion, completely at odds
with our Constitution and the rule of law.

Members of the administration have claimed extraordinary, unprecedented executive
powers that they believe exempt the president from laws passed by Congress, from
treaties to which the United States has bound itself, and from protections of our
individual freedoms set forth in the Constitution. They have pursued such authoritarian
power, completely at odds with the rule of law, by asserting what they call a “unitary
executive” power and a supposed “inherent power” that allows the president to make up
the rules, even when contrary to what Congress and our Constitution have required.
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2 During a rally to support the Patriot Act in 2004, a member of the administration told
the public that “any time you hear the United States government talking about wiretap, it
requires -- a wiretap requires a court order. Nothing has changed, by the way. When
we're talking about chasing down terrorists, we're talking about getting a court order

before we do so.”

In mid-December 2005, we learned through news reports that a member of the
administration, for five years had secretly ordered the National Security Agency to
engage in wiretapping of American citizens’ emails, phone calls, and other
communications in blatant violation of the Constitution and the Foreign Intelligence

Surveillance Act.

3 After the abusive warrantless wiretapping by the Nixon administration was brought to
light by the Church Committee, Congress passed the Foreign Intelligence Surveillance
Act, unequivocally stating that a warrant must be obtained in order to engage in

electronic surveillance and that the failure to do so is a federal felony, punishable by a

fine of $10,000 and up to five years imprisonment.

4 The Geneva Conventions proscribe cruel treatment, torture, and humiliating and
degrading treatment. A violation of these and other safeguards described in the
Geneva Conventions are, according to the Conventions, a “grave breach” and a war
crime under international law. The International Covenant on Civil and Political Rights
proscribes torture and cruel, inhuman, and degrading treatment. The Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment prohibits the
infliction of “torture and other cruel, inhuman and degrading treatment or punishment” of
prisoners to obtain information. The treaty, ratified by the United States Senate in 1994,
provides: “No exceptional circumstances whatsoever, whether a state of war or a threat
of war, internal political instability or any other political emergency, may be invoked as a

justification of torture.”
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® The War Crimes Act of 1996 defines as a “war crime” any conduct defined as a grave
breach in any of the Geneva Conventions. In addition to the Senate ratification of the
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment,
Congress passed a statute prohibiting U.S. officials, anywhere, from intentionally
inflicting “severe physical or mental pain or suffering” upon anyone in their control. A
violation would subject the perpetrator to a fine or imprisonment for up to twenty years.
Any government official conspiring to abuse a prisoner is subject to the same penalties
as the person who inflicts the abuse. 18 USC §2340.

® The following was stated at a press conference:

Q: Mr. President, can you explain why you’ve approved of an expanded the
practice of what'’s called rendition, of transferring individuals out of U.S.
custody to countries where human rights groups and your own State

Department say torture is common for people under custody?

THE PRESIDENT: The post-9/11 world, the United States must make sure
we protect our people and our friends from attack. That was the charge we
have been given. And one way to do so is to arrest people and send them
back to their country of origin with the promise they won’t be tortured.
That’s the promise we receive. This country does not believe in torture.

We do believe in protecting ourselves. We don’t believe in torture.
President Bush, Press Conference, March 16, 2005.
US agents have not "arrested” people to "send them back to their country of origin.”

They have kidnapped people, “disappeared” them, and sent them to secret prisons to

be tortured.
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For instance, Maher Arar, a Canadian citizen, was kidnapped by US officials at JFK
Airport, where he was seeking to connect to a flight to Canada after a vacation in
Tunisia. The Royal Canadian Mounted Police had provided the CIA unsubstantiated
“evidence” that Arar was a supporter of al Qaeda. After he was kidnapped, he was
flown by the CIA to Syria, where for ten months he was held in a three foot by six foot
cell, seven feet high — “like a grave,” according to Arar. He was coerced, through
torture, into a false confession of being a supporter of al Qaeda. He was finally

released. Syrian officials admitted there was no evidence against him.

The Canadian government paid Arar $9 million in compensation, plus $879,000 in legal
fees. Also, Canadian Prime Minister Stephen Harmer formally apologized to Arar,
saying, “We cannot go back and fix the injustice that occurred to Mr. Arar. However, we
can make changes to lessen the likelihood that something like this will ever happen
again.” The administration has not issued an apology. In fact, then-Attorney General
Alberto Gonzales downplayed the situation, saying simply that, “He was initially
detained because his name appeared on terrorist lists, and he was deported according
to our immigration laws.” What Gonzales failed to note is that Arar was not sent to
Canada, where he is a citizen, but he was kidnapped and sent to the torture chambers

of Syria.

When Arar sought justice in the United States courts, his case was dismissed after the
administration invoked the State Secrets doctrine, claiming that to allow the case to

proceed would put vital secrets at risk.

" The Convention Against Torture explicitly prohibits the transportation of “a person to
another State where there are substantial grounds for believing