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(1) 

FINANCIAL SERVICES AND GENERAL 
GOVERNMENT APPROPRIATIONS FOR 2009 

WEDNESDAY, MARCH 12, 2008. 

FEDERAL JUDICIARY 

WITNESSES 

HON. JULIA SMITH GIBBONS, UNITED STATES CIRCUIT JUDGE, 
UNITED STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT 

JAMES C. DUFF, DIRECTOR, ADMINISTRATIVE OFFICE OF THE UNITED 
STATES COURTS 

CHAIRMAN SERRANO’S OPENING STATEMENT 

Mr. SERRANO. Good morning to everyone. The subcommittee will 
come to order. 

We will hear testimony today on the subject of the fiscal year 
2009 budget request for the Federal Judiciary. It is interesting, and 
I just got this terrible feeling, I get about three binders ahead of 
time. I said, what happens if I pick up the binder for tomorrow’s 
hearing and start reading. Tomorrow is the Supreme Court. 

We all know the important role that an independent Federal Ju-
diciary plays in our constitutional system. Judiciary, like other gov-
ernment entities, needs sufficient resources to properly function 
and perform its constitutional duties. This subcommittee, as a pro-
vider of those resources, plays an important role in helping to 
maintain our government’s overall system of checks and balances. 

For fiscal year 2009, the Judiciary has requested $6.3 billion in 
discretionary funding, an increase of nearly $475 million over fiscal 
year 2008. I look forward to a discussion today on this request, as 
well as the impact of action this committee took during fiscal year 
2008 at the request of the Judiciary with regards to court security 
and pay for public defenders. 

Joining us today to testify in support of the budget request is 
Judge Julia Gibbons of the U.S. Court of Appeals for the Sixth Cir-
cuit. Since 2004, Judge Gibbons has served as Chair of the Budget 
Committee of the Judicial Conference. Judge Gibbons testified be-
fore this subcommittee last year, and we are pleased to have you 
here once again. 

Also appearing before the subcommittee today is James Duff, the 
Director of the Administrative Office of the U.S. Courts. Mr. Duff 
was appointed to this position in 2006 by Chief Justice John Rob-
erts. In the late 1990s, he served for 4 years as Administrative As-
sistant and Chief of Staff to Chief Justice William Rehnquist. 

We welcome you both today. We very much look forward to hear-
ing from you. 
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Also, I would like to tell you that as of this morning, President 
McCain has been challenged—I mean Senator McCain, has been 
challenged out West as to whether he is eligible to be President. 
I keep asking every lawyer, every judge that comes before me, 
please clarify whether I can be President, because he was born in 
the Panama Canal Zone and I was born in Puerto Rico. So I hope 
if he gets a favorable ruling, which he should, it includes me too. 
There is more than one way to make me happy. 

Okay. We thank you. 
Speaking of a person who has no doubts that he can be Presi-

dent, and should have been, and should be, Mr. Regula. 
Mr. REGULA. Mr. Chairman, I hope you don’t run, because I 

might have to do a cross-over. 
Mr. SERRANO. Thank you so much. 

MR. REGULA’S OPENING STATEMENT 

Mr. REGULA. I am happy to welcome you, and look forward to 
your testimony. Your local colleagues have softened me up as much 
as they can as to what your mission is today. 

Mr. SERRANO. Thank you. You realize tomorrow’s headlines, un-
fortunately, will not be anything that you say; it will be that I said 
President McCain. 

We welcome you. Please understand that all of your testimony 
will be fully inserted in the record. So we ask that you stay to a 
5-minute presentation. 

Judge Gibbons. 

JUDGE GIBBONS’ TESTIMONY 

Judge GIBBONS. Thank you. 
Chairman Serrano, Representative Regula, other members of the 

subcommittee, I testify before you today as Chair of the Judicial 
Conference Committee on the Budget. As mentioned, appearing 
with me today is Jim Duff, the Director of the Administrative Of-
fice of the U.S. Courts. 

Mr. Chairman, let me begin today by thanking you and your col-
leagues for making the judiciary a funding priority in the fiscal 
year 2008 appropriations cycle. The courts are in good financial 
shape for 2008. The funding you provided will allow us to finance 
continuing operations in the courts, as well as address workload 
needs. 

We are particularly appreciative of the $25 million you provided 
in emergency funding to respond to workload associated with immi-
gration enforcement initiatives being implemented by the Depart-
ment of Homeland Security and the Department of Justice. We are 
also grateful for two provisions that were included in the omnibus 
bill, an increase in the non-capital hourly rate paid to private panel 
attorneys who represent eligible defendants under the Criminal 
Justice Act, and a pilot project in our court security program. I will 
return to the pilot project again in a moment. 

Turning to our fiscal year 2009 budget request, the judiciary is 
requesting $6.7 billion for fiscal year 2009, an increase of $475 mil-
lion over the 2008 enacted level. $407 million, or 86 percent of the 
increase, is for standard pay and non-pay inflationary adjustments, 
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and for adjustments to base reflecting increases in our space, infor-
mation technology, defender services, and court security programs. 
We are not requesting any new staff in our clerks and probation 
offices. 

The remaining $68 million of our requested increase is primarily 
for program improvements in our information technology program 
and for an enhancement in our defender services program to in-
crease the hourly rate paid to private panel attorneys representing 
indigent defendants in Federal criminal cases. We are appreciative 
of the rate increase you provided this year, but believe an addi-
tional increase is warranted. 

The judiciary’s budget request reflects our continuing efforts to 
contain costs. We are now more than 3 years into an intensive ef-
fort to reduce costs throughout the judiciary, and our cost-contain-
ment program is producing results. Today, we have achieved the 
most significant savings in our space and facilities program 
through an ongoing rent validation project in which court staff ana-
lyze GSA rent billings and identify errors for GSA to correct and 
give us rent credits. GSA has been very cooperative with us in this 
endeavor. 

In the information technology area, we are consolidating the de-
ployment of computer servers throughout the country, which gen-
erates savings from reduced maintenance and equipment replace-
ment costs. We are also containing personnel costs. At its Sep-
tember 2007 meeting, the Judicial Conference approved rec-
ommendations from a major court compensation study that will 
slow the growth in personnel costs throughout the judiciary. Con-
taining costs is a top priority for us. 

I want to talk briefly about the pilot project approved in the 2008 
omnibus bill. Last year in my testimony I discussed with you the 
judiciary’s concerns about the expense and quality of security pro-
vided to the courts by the Federal Protective Service. The sub-
committee responded to these concerns by approving a pilot project 
authorizing the United States Marshals Service to assume perim-
eter security duties from FPS at a limited number of court facilities 
on a temporary basis. Seven courthouses have been selected for the 
pilot. One of these is the Moynihan Federal Courthouse in Manhat-
tan. The pilot project will begin later this year and will be in effect 
for 18 months. We will evaluate the project and provide you with 
the results. 

An issue that has received significant attention from Congress 
and the Administration in recent years is illegal immigration. Sig-
nificant resources have been provided to the Department of Home-
land Security for immigration enforcement, and the President’s fis-
cal year 2009 budget request continues these investments. Despite 
zero tolerance immigration enforcement initiatives like Operation 
Streamline, we understand that in recent years resource con-
straints in the justice enforcement system on the border have lim-
ited the number of immigration cases being prosecuted in the Fed-
eral courts. 

It now appears that additional resources are making their way 
to the border. The Department of Justice received emergency fund-
ing this fiscal year to hire additional Assistant U.S. Attorneys and 
Deputy U.S. Marshals on the border, and more border resources 
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are included in the President’s 2009 budget request. We expect to 
see the courts’ workload in that region increase from this infusion 
of resources. 

Our fiscal year 2009 budget request does not ask for new funding 
for new clerks or probation office staff on the border or elsewhere. 
Congress provided us with $45 million over the last 2 years to ad-
dress immigration-related workload, and so the courts are well-po-
sitioned in the short-term to respond to the increased workload. 

But I do want to emphasize that we are in need of additional 
judgeships on the southwest border, and I would also make a spe-
cial plea for the subcommittee’s support of the $110 million re-
quested for the General Services Administration in the President’s 
budget to fund fully the new Federal courthouse in San Diego. This 
is our top space priority. 

In conclusion, I would ask that my written statement be placed 
in the record, along with the statements of the AO, the Federal Ju-
dicial Center, the Sentencing Commission, the Court of Appeals for 
the Federal Circuit, and the Court of International Trade. 

I am of course available to answer your questions. 
[The statement of Judge Gibbons follows:] 
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Mr. SERRANO. Those statements will be included in the record. 
Mr. SERRANO. Mr. Duff. 

DIRECTOR DUFF’S TESTIMONY 

Mr. DUFF. Good morning, Chairman Serrano and Congressman 
Regula. Thank you for inviting us to be here this morning. 

I am pleased to present the budget request for the Administra-
tive Office of the U.S. Courts. I will make some brief remarks and 
also ask that my written testimony be included in the hearing 
record. 

I join Judge Gibbons in thanking you sincerely for what you have 
done for the courts over the past year. We very much appreciate 
it. We know what it means in such a tight funding environment to 
be almost singled out for funding in such a beneficial way. 

We deeply appreciate you recognizing the impact that enhanced 
border enforcement will have on the judiciary by providing emer-
gency appropriations to address the additional workload. This 
funding will provide some staffing increases for courts whose work-
load is heavily impacted by immigration and other law enforcement 
initiatives. 

This is my second appearance before the subcommittee. I have 
now had the opportunity to work with this subcommittee and its 
staff through one full appropriations cycle. I must say, it has been 
a joy to work with your staff. They are very responsive, and we 
have established a very good working relationship with them. We 
appreciated very much being able to work so closely with you, as 
our requirements changed and your allocation was reduced during 
conference on the 2008 omnibus bill. 

The AO, I will mention very briefly as background, was created 
by Congress in 1939 to assist Federal courts in fulfilling the mis-
sion to provide equal justice under the law. It is a unique entity 
in the government. The AO does not operate as a headquarters for 
the courts. The courts’ operations are decentralized. Although the 
AO provides administrative, legal, financial, management, security, 
information technology, and other support services to all the Fed-
eral courts, the court system is in essence decentralized throughout 
the country. The AO also provides support and staff counsel to the 
Judicial Conference of the United States and its 25 Committees, 
and it helps implement Judicial Conference policies, as well as ap-
plicable Federal statutes and regulations. 

The AO has evolved over the years to meet the changing needs 
of the judicial branch. Service to the courts has been, and remains, 
our primary mission. 

Last year, I reported to you that I was assembling a small advi-
sory group of judges and court executives to assist me and our Dep-
uty Director, Jill Sayenga, in a review of the organization and the 
mission of the AO. The ad hoc advisory group confirmed that the 
AO is an organization of dedicated service-oriented and capable 
professionals, but it also identified some areas where the AO’s per-
formance or ways of conducting business could be improved, as any 
organization needs to do. 

We took a long, hard look at our operations to see where we 
could improve. Teams of AO managers have been assembled to 
plan and implement those recommendations. My goal is to ensure 
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that the AO is the best and most efficient service organization in 
the government. I think we are on a path to accomplish that, 
thanks to the review that we have undertaken through the advi-
sory group. 

In supporting the courts, the AO frequently finds itself respond-
ing to new developments, such as the Booker and Fanfan Supreme 
Court decisions, or implementing the new bankruptcy legislation. 
To do so, we work with court leaders to develop plans and proc-
esses for the judiciary to respond to new challenges. 

Two developments on which we are currently responding are the 
impact of enhanced immigration enforcement on the courts, and 
implementing the pilot project you authorized last year, under 
which the U.S. Marshals Service will assume responsibility from 
the Federal Protective Service for perimeter security at several des-
ignated courthouses. 

I want to mention briefly that last year I talked about our efforts 
to improve our working relationship with GSA. I think this is a 
very important development for the courts and for the Federal Gov-
ernment and for our funding in the long run. Last year, I reported 
we made substantial progress. Today, I am very happy to report 
that we have successfully concluded the effort to improve this rela-
tionship. 

I shouldn’t say concluded, but a manifestation of success of the 
efforts occurred on February 19, just last month. I signed a memo-
randum of agreement with the GSA, which was cosigned by the 
GSA Public Buildings Service Commissioner, that changes the way 
rent will be calculated for all federally-owned courthouses to be de-
livered in the future. It also applies to 32 existing courthouse facili-
ties. 

This is a very significant development because, as you may re-
call, there were tensions between us and GSA over its rent calcula-
tions for the courts. Both the judiciary and GSA will benefit from 
knowing with certainty how much rent the judiciary will pay in the 
future and how much rent GSA will receive. Judiciary and GSA 
staff time and resources for contractor support to conduct and vali-
date market appraisals will no longer be used. There will be a re-
turn on investment arrangement, which provides stability and pre-
dictability. 

I would also like to respectfully request that you consider pro-
viding assistance in solving two major courthouse construction 
problems in San Diego and Los Angeles, where market conditions 
and delays have increased the costs of these projects beyond the 
funding levels already provided by Congress. In addition, other 
projects on the judiciary’s 5-year courthouse project plan, which 
has been provided for the record as an attachment to my written 
testimony, are not included in the President’s 2009 budget request, 
yet they have been on the 5-year plan for a number of years. 

Shifting to the last topic, the fiscal year 2009 appropriations re-
quest for the Administrative Office of the U.S. Courts is $82 mil-
lion. That is an increase of $5.9 million, or 7.8 percent over last 
year. Although the increase we are seeking may appear significant, 
overall it represents a no-growth current services budget. The re-
quested increase is exclusively to cover base adjustments to main-
tain current services. 
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I think it is significant to note that we are requesting no pro-
gram increases. Over half of the increase is to fund the proposed 
fiscal year 2009 pay adjustments and to annualize the fiscal year 
2008 pay adjustment. The balance is for inflationary adjustments. 

Chairman Serrano and Representative Regula and members of 
the subcommittee, I recognize that fiscal year 2009 will be another 
difficult year for you and for your colleagues as you struggle to 
meet the funding needs of the agencies and programs under your 
purview. I look forward to working with you and your staff once 
again, and would be pleased to answer any questions you have this 
morning. 

[The statement of Mr. Duff follows:] 
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Mr. SERRANO. Thank you so much. I notice that all representa-
tives of the Federal judiciary call me Serraño, rather than Serrano. 
That is okay. But I just hope it is not an alias that you guys think 
I am working under. 

Mr. REGULA. Don’t feel bad; they call me Regúla. 

RETROACTIVITY OF CRACK COCAINE SENTENCING AMENDMENT 

Mr. SERRANO. In the Bronx, we would just say a regular guy. 
We have an issue here. We have a motion to adjourn on the floor 

now, then we are being asked, both sides, to stay on the floor. That 
can only mean we are getting angry at each other again. We were 
angry last night until very late. Every even number year we get 
angry. And so we may have to leave. 

A lot of these decisions that are made that seem like policy deci-
sions do have a budget impact. One of the big issues being dis-
cussed now is the whole issue of the crack and powder cocaine sen-
tences, which we understand up to 20,000 people could be leaving 
prison as a result of retroactive application of recent changes to the 
federal sentencing guidelines. 

So very briefly, if you could tell us, just give your views on this 
whole issue, and secondly, what impact would it have on the budg-
et? Is there funding already being thought of to handle the case-
load, the workload? 

Judge GIBBONS. We are not asking for any new resources to han-
dle that workload, and that might seem surprising when you hear 
that, 20,000 or so defendants are subject to resentencing. But if you 
look a little more carefully at what is likely to be involved, I think 
you will understand why we are not asking for additional re-
sources. 

These individuals will be resentenced pursuant to a request that 
they make, a court makes, or the Bureau of Prisons makes pursu-
ant to a statutory provision that allows the court to consider a 
number of factors, including public safety and conduct subsequent 
to conviction. But a full resentencing is not necessarily required, al-
though there is plenty of room for the exercise of court discretion 
and room for courts to deny the motions if appropriate and if con-
siderations counsel in favor of doing that. 

It is expected that at least initially the first wave of individuals 
will be people whose sentences are very, very close to termination, 
and there may be little disagreement about whether a person 
serves is released a month or two early, or even slightly more. 

I understand that as of Monday of this week, a mere week after 
the retroactivity provision became applicable, over 800 of these in-
dividuals had already been processed, suggesting that at least in 
the first instance, there will not be that much burden associated 
with them. Down the road, certainly there will be litigation, but it 
will be spread over time, and we are hopeful we can handle this 
within existing resources. 

Mr. SERRANO. Now it would seem to the public or to a person 
who is not working in the court system that if you speak of 20,000, 
it just has to be a burden, the workload. Yet, you tell us you feel 
it can be handled within existing funding sources and somehow fit 
into the existing workload. I hope you are right, because otherwise 
we are going to have a major issue. 
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Judge GIBBONS. I hope I am. 
[CLERK’S NOTE.—Subsequent to the hearing, the Judiciary pro-

vided the following additional information:] 
While the U.S. Sentencing Commission estimates that approximately 19,000 in-

mates sentenced under the previous crack cocaine sentencing guidelines may be eli-
gible for a reduced sentence as a result of retroactive application of the revised sen-
tencing guidelines, it is important to note that these 19,000 would potentially be re-
leased over the course of 30 years. The Commission estimates that 3,804 of the 
19,000 offenders would be eligible for a reduced sentence and early release within 
the first year of the effective date for retroactivity (March 3, 2008). In year two an-
other 2,118 would be eligible, 1,967 more in year three, 1,773 more in year four and 
1,353 more in year five. The remaining offenders would be eligible in year six and 
after. These filings will be handled by various district court components, including 
district judges, clerks offices, probation offices, and federal defender offices. the Ju-
diciary believes retroactivity will have the greatest impact on its probation offices, 
which will supervise any crack cocaine offenders that may be granted early release, 
including overseeing any drug testing and treatment needs that may be imposed by 
a court as a condition of release. 

It is generally agreed that a large number of motions for a reduction in sentence 
will not involve court hearings and will be decided on written filings, so the courts’ 
workload associated with processing those cases should not be unduly burdensome. 
The cases that require hearings will require more court resources. At present, no 
extraordinary measures have been necessary to address the increased workload due 
to retroactivity, although additional resources will be available if needed for smaller 
districts that may be disproportionately impacted by the number of federal offenders 
seeking a reduction in sentence based on retroactivity. Given all of these factors, 
and the staggered nature of offenders becoming eligible for a reduced sentence, the 
Judiciary believes it can absorb the additional workload within existing resource 
levels by shifting funds as necessary to meet workload demands, including ensuring 
that released offenders receive close supervision by a probation officer. 

Mr. SERRANO. We are going to have to break and go take this 
vote, then I understand there is a privileged resolution that may 
be presented by the minority leader. Maybe we can come back, be-
cause we will have the debate and probably a 15-minute vote. 

Mr. REGULA. I don’t have that many questions. We can submit 
ours for the record. 

Mr. SERRANO. Why don’t we just break and come back. Sorry 
about that. We will be back. 

[Recess.] 
Mr. SERRANO. We will resume. We apologize. We are going to try, 

with all due respect to all your preparation, to wrap up the hear-
ing, only because we are getting happy with each other on the 
House floor. The love that you see is incredible. God bless democ-
racy. It is, I am serious, it is part of it, because there is going to 
be a privileged resolution on the floor, there will be some debate, 
then there will be a vote which we both have to be at. 

Let me just ask you another question, and then I will turn it over 
to Mr. Regula. 

COST CONTAINMENT 

Director Duff, now that you have held your position for nearly 2 
years, you are probably in a better position than when you testified 
last year to assess the cost containment and other management 
strategies that you put in place within the judiciary. Would you 
comment on what you believe to be your biggest successes and your 
biggest challenges thus far? 
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Mr. DUFF. Thank you for the question, Mr. Chairman. I think 
one of our greatest successes is the recent agreement with GSA. I 
think that is going to result in a great savings to the judiciary. 

Mr. SERRANO. I think any agreement with GSA may be huge. 
Mr. DUFF. It is a benefit to GSA, too. I think it provides some 

predictability with the costs that we will incur with regard to rent 
going forward. 

We have also taken some other steps that I am proud of. One of 
the things that Chief Justice Roberts and I have been most inter-
ested in doing is, rather than responding to Congress and Congress’ 
pressures, is getting out ahead of this a little bit. 

The pressures we have received from Congress have resulted in 
very good developments for the judiciary. Sometimes there is initial 
resentment. But in many instances, it has been good and healthy 
for the judiciary. 

Here is an example, however, where I think we got ahead of the 
Congress in the last year. We took a look at the projected costs of 
career law clerks in judges’ chambers and saw a trend that we 
didn’t like. More judges were hiring more and more career law 
clerks rather than term law clerks, which are there for 1 year. Ca-
reer law clerks are more expensive over time, they have higher sal-
aries, and so forth. The Judicial Conference took action this past 
year and put some limitations in place on the number of career law 
clerks each judge could hire. We limited those to one per chamber. 
Over time, that may not sound like much, but it will save a lot of 
money. 

We are taking a very close look at all of our expenditures, seeing 
where we can cut costs, where we can save, and we have been 
working with your staff very closely on these sorts of measures, too. 
I am encouraged as to what the judiciary is doing not only in re-
sponse to congressional inquiries and pressures, but also on its own 
initiative. 

PANEL ATTORNEY RATES 

Mr. SERRANO. Thanks. 
In last year’s bill we included an increase in the hourly rates 

paid to panel attorneys for non-capital work to $100 per hour. Why 
is the judiciary requesting $17.5 million, for an 18 percent increase 
in the rate to $118 per hour for fiscal year 2009? Is the current 
$100 rate inadequate to attract qualified panel attorneys? 

Judge GIBBONS. Certainly we are very grateful for the increase 
to $100 an hour. But we believe that is still inadequate in some 
circumstances to attract qualified attorneys. We have done surveys, 
and they support this point. I would also note that even with the 
rate increase, after deduction of overhead, the private panel attor-
ney is making on average $36 an hour before taxes. By contrast, 
a privately retained attorney in a criminal case could expect, after 
overhead, to net about $148 an hour. 

The government pays lawyers $200 an hour to represent Federal 
employees in civil and criminal matters. So we believe that the ad-
ditional two-stage increase we are requesting to $118 in 2009, then 
hoping to go to $140 in 2010, which would bring us to the point 
contemplated when the adjustment procedures in the Criminal Jus-
tice Act were initially enacted. We believe that that would really 
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enhance our ability to make sure that defendants receive the qual-
ity representation that the Constitution requires. 

Mr. SERRANO. Before I turn it over to Mr. Regula, let me just 
clarify the overhead part. You said after overhead, it was $36 an 
hour. But if you were assigning $118, what overhead are we talk-
ing about? 

Judge GIBBONS. The $36 relates to the amount remaining after 
overhead at the $100 an hour rate. In other words, almost two- 
thirds of the lawyer’s expenses don’t end up in the lawyer’s pocket, 
it goes towards overhead expenses, such as rent, utilities, those 
kinds of things. 

Mr. SERRANO. Mr. Regula. 

JUDGES LEAVING THE FEDERAL BENCH 

Mr. REGULA. Thank you. I have to congratulate you in the sense 
that anybody in public life is fair game. But I do not get criticism 
from my constituents on the judiciary. They are critical of course 
of the executive branch and the legislative branch. But I have 
never had any of the judicial branch. I think people respect it, and 
generally perceive that the judicial branch is operating on a very 
unbiased, fair basis. We have had some great judges from my area, 
as you well know. 

A couple of questions. What percent of Federal judges leave the 
bench to go back to private practice? Because that would reflect a 
little bit the conditions and the amount of money and so on. 

Mr. DUFF. It is a growing percentage. I don’t have the exact per-
centage, but what we have seen in the last few years is an increase 
in the number of judges leaving the bench, a slight increase. There 
is a growing increase in the number of judges leaving the bench en-
tirely, retiring. 

But the significant change that we have seen over the course of 
the last 5, 10 years, and it is going up, up, up, is that the number 
of judges who do leave the bench, retire, do not take senior status, 
and are going into private practice or corporations or other lines of 
work, such as arbitration services and so forth. 

That is of great concern to us, because that number is increasing. 
Life tenure has its purposes, and is ensured in the Constitution for 
very good reason. We like to see our judges stay as long as they 
are capable of judging on the bench, and we are very grateful to 
our senior judges who could retire but stay on the bench and pro-
vide services to the judiciary. 

That has concerned us and we are very grateful to both the 
House and the Senate for considering actively this year the need 
to increase the salaries of judges to ensure that they stay on the 
bench and provide life service or life tenure to the country. 

[CLERK’S NOTE.—Subsequent to the hearing, the Judiciary pro-
vided the following additional information:] 

Resignations from the federal bench once were rare. Now such resignations are 
increasingly frequent. Twenty-seven Article III judges have resigned or retired from 
the federal bench since January 1, 2005. It appears that 22 of these judges sought 
other employment. Of these 22: 

6 of these judges ‘‘retired’’ to join JAMS, a private firm comprised of former 
federal and state judges that provides dispute resolution services, where they 
have the potential to earn the equivalent of the district judge salary in a matter 
of months. 
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7 judges entered the private practice of law (presumably at much higher sala-
ries). 

2 judges resigned to become corporate in-house counsels. 
3 judges resigned to accept other, higher paying governmental positions (two 

in state government and one in the federal government). 
2 judges resigned to accept appointments in higher education. 
1 judge accepted an executive branch appointment at the same salary. 
1 judge retired to accept an appointment to a quasi-governmental position. 

The table below shows the number of departures that has grown in tandem with 
the financial pressure of being an Article III judge: 

Time period Number of 
departures 

1958 to 1969 ........................................................................................................................................................... 3 
1970 to 1979 ........................................................................................................................................................... 22 
1980 to 1989 ........................................................................................................................................................... 41 
1990 to 1999 ........................................................................................................................................................... 55 
2000 to March 18, 2008 .......................................................................................................................................... 1 55 

1 This figure includes two judges who have announced their intention to resign from the federal bench later in 2008 without any right to 
an annuity. 

Of the 110 judges who have left the federal bench since 1990, 82 retired from the 
judicial office and 28 departed before reaching retirement age (without any right to 
an annuity). To the Judiciary’s knowledge, 65 of the aforementioned 110 judges (60 
percent) stepped down from the bench to enter the private practice of law (including 
private dispute resolution firms). Twenty-three judges sought other employment 
(e.g., government and quasi-government agencies, academia, and the non-profit sec-
tor). This means that 80 percent of judges who left the federal bench did so for other 
employment and, in most cases, for significantly higher compensation. 

While the absolute numbers of judges leaving the federal bench may not seem 
large, it is significant that a substantial proportion of these separations appear to 
be related to compensation. That the numbers seem to be on the rise, and that a 
number of the departing judges were eligible for (or were in) senior status (when 
judges traditionally continue to give their energies to judicial service long after they 
retire from active service) or were younger, active judges without entitlement to an 
immediate or deferred annuity should give rise to particular concern. For judges to 
use the position as a mere stepping-stone to reentry into the private sector and law 
firm practice is inconsistent with the traditional lifetime calling of federal judicial 
service. 

Mr. REGULA. Most of them serve by assignment even after retir-
ing. Is that not often a common practice? 

Mr. DUFF. Yes, sir. It is called senior status. Well, there are two 
levels of retirement, if you will. It is confusing to refer to judges 
who elect to take senior status as retired. There is some statutory 
language that confuses the two. But judges who reach the age of 
65 and have 15 years of service, it is called the Rule of 80, can stay 
on the bench in senior status. 

Senior judges provide a lot of service to the judiciary. Rather 
than just leaving and going and sitting on the front porch in a 
rocking chair, they are providing services to the judiciary. They re-
tain chambers, space and staff, provided they are doing a certain 
amount of work and so forth. That is different from retiring en-
tirely, giving up their commission, and going into retirement, or, as 
we are seeing more and more, going into the private sector. 

Mr. REGULA. Many of them do take senior status as sort of a 
transition. 

Mr. DUFF. Many do, and we are grateful that they do rather than 
retiring entirely. 
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WORKLOAD OF JUDGES 

Mr. REGULA. What is your observation on the workload of 
judges? Has it increased as we have become a more litigious soci-
ety? 

Mr. DUFF. I think the statistics over time have gone up. The 
types of cases have varied. The immigration and drug cases are 
adding certainly to the workload. There are some regional dif-
ferences in workload, as we have pointed out to your committee 
and others. 

The slight decline in the last year or two in workload could give 
the wrong impression over a longer period of time as to what has 
happened to the workload within the judiciary. Even though there 
might be a slight decline in certain kinds of cases in the past year, 
if you look at the trend over the past 5, 10 years, the workload has 
increased. 

[CLERK’S NOTE.—Subsequent to the hearing, the Judiciary pro-
vided the following additional information:] 

Although the Judiciary’s workload has begun to level of, workload in the federal 
courts has increased considerably in nearly all workload categories when viewed 
over a 10-year perspective. As summarized in the table below, from 1997 to 2007, 
criminal filings increased 37 percent, the number of criminal defendants grew 27 
percent, offenders under supervision of a federal probation officer increased 27 per-
cent, the number of cases activated in the pretrial services program increased 37 
percent, and appellate filings grew 13 percent. Civil filings follow a more up-and- 
down filing pattern from year to year and grew 3 percent overall in the last decade. 
Bankruptcy filings are down nearly 566,000 filings from the 1997 level due in large 
part to the sharp decline in filings after the Bankruptcy Abuse Prevention and Con-
sumer Protection Act took effect in October 2005. 

Workload factor 1997 Actual 1 2007 Actual 1 Change 
2007 vs. 1997 

Percent change 
2007 vs. 1997 

Criminal Filings ......................................................... 49,376 67,503 18,127 37 
Criminal Defendants Filed ......................................... 69,052 88,006 18,954 27 
Probation: Persons Under Supervision ....................... 91,423 115,930 24,507 27 
Pretrial Services: Cases Activated ............................. 69,959 95,955 25,996 37 
Appellate Filings ........................................................ 52,271 58,809 6,538 13 
Civil Filings ................................................................ 265,151 272,067 6,916 3 
Bankruptcy Filings ..................................................... 1,316,999 751,056 (565,943) ¥43 

1 Data reflects the 12-month period ending June of each year. 

FEDERAL PROTECTIVE SERVICE 

Mr. REGULA. I was interested in the Federal Protective Service. 
I assume that providing security for the courts and the judges is 
quite a challenge. 

Mr. DUFF. Yes, sir. 
Judge GIBBONS. Yes. Of course the U.S. Marshals Service statu-

torily has the authority, the responsibility for providing for our se-
curity. But we have gotten into this relationship with the Federal 
Protective Service through its provision of perimeter security in the 
buildings we occupy. 

Mr. REGULA. I was interested; the Washington Post said Sec-
retary Chertoff says he expects the FPS to raise their fees to help 
cover rising costs. Raise their fees to whom? Who pays their fees? 
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Judge GIBBONS. We do, as do all Federal agencies that are recipi-
ents of their services. 

Mr. REGULA. So your budget would have the necessary funds to 
respond to any fee increase by FPS, is that correct? 

Judge GIBBONS. Well, we just became aware of the letter to 
which you are referring, and we have some preliminary figures. 
The increase was not known to us prior to the receipt of that infor-
mation yesterday. It is not in our budget because we were unaware 
of it. 

Mr. REGULA. So Secretary Chertoff kind of threw you a curve in 
left field? 

Judge GIBBONS. We estimate the additional cost would be $2 mil-
lion for all of fiscal year 2008. The fiscal year 2009 cost would be 
$3.2 million, which is not in our 2009 budget request. I think it is 
$2 million for 2008 because it is my understanding that Secretary 
Chertoff announced an increase for the fiscal year in progress and 
we are assuming the rate increase is retroactive to October 1, 2007, 
regardless of when the new personnel are hired. 

Mr. REGULA. Well, you have done a great job on your testimony. 
Unfortunately, we have another vote and we have got time prob-
lems. So I have a number of questions I will submit for the record. 

Thank you, Mr. Chairman. 
Mr. SERRANO. We certainly do have a vote pending and probably 

more to follow. So we will try to wrap it up. But we will recognize 
Mr. Schiff, who I know is not going to speak about a courthouse. 

CONSTRUCTION OF NEW COURTHOUSE IN LOS ANGELES 

Mr. SCHIFF. Well, thank you, Mr. Chairman, for the recognition. 
But I have to differ with you on the subject matter. 

I am only going to raise this because the chairman did and be-
cause Mr. Duff raised it in his testimony. I appreciate your dis-
cussing that in your testimony. As I know you are aware, the Cen-
tral District of California has a population of 18 million. It is made 
up of seven counties. It is the largest, most populous judicial dis-
trict in the Nation, with twice as large a population as the next 
largest district. 

In 2004, the Central District Court in Los Angeles was proc-
essing more than 16,000 cases a year. Currently, as you know, the 
district court is housed in two separate buildings, about a 5-minute 
walk from each other. One was built in 1938, and while it has eight 
beautiful historic courtrooms, it doesn’t meet modern security re-
quirements for judges, prisoners or the public. 

Discussions began as far back as 1984 to determine how to ac-
commodate the additional courtrooms and judgeships to the court. 
Ten years later, the GSA determined that neither building could 
accommodate the long-term needs of the court, and the decision 
that a stand-alone building to house the entire district court was 
made. 

Here we are 24 years since the process began. The need has been 
growing. Construction has still not begun. You can imagine how 
concerned the judges are and the litigants and the public that 
serves their jury duty there about the situation. I spent 6 years as 
a Federal prosecutor in and out of the courts there, so I am inti-
mately familiar with the constraint of the current situation. 
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While I understand that the funding for courthouse construction 
is not funded by the Administrative Office of the Courts, or the ju-
diciary, but rather through GSA, I would ask you to explain a little 
further detail beyond your written testimony about the need for a 
new building in Los Angeles and why it is such a high priority of 
the Administrative Office. 

Mr. DUFF. Well, it is a very high priority, and you are exactly 
right in the way you have described what has evolved. It is a prob-
lem because the cost estimates have gone up before construction 
was able to be started. It is a problem that GSA is working on with 
us to try to resolve, to figure out, what to do to get more funding. 

It is a question of funding right now, the additional funding that 
is going to be needed to meet increased construction costs, which 
are a factor of the market in Southern California. Finding available 
construction companies to do the work at the initial funding level 
proved to be impossible. So additional funds have been sought. 

It is something we are working very actively on with GSA to try 
to resolve and with the executive branch generally because the 
problem hasn’t gone away, and it won’t go away. This isn’t some-
thing that is going to solve itself. So we are working with GSA. 

As I mentioned earlier, I think our relations with GSA have im-
proved over the last year or two. The Los Angeles courthouse 
project is an area where we continue to have a conflict with GSA. 
But I have to say we have at least engaged in what is a more pro-
ductive dialogue in trying to resolve a very difficult problem. You 
are right in saying these are funds that don’t come out of our budg-
et, but rather out of GSA’s budget. 

Mr. SCHIFF. The concern I have is that while the cost of the 
project has gone up because we keep delaying construction, we ac-
tually have continued to reduce the scope of the project to bring 
costs down. I don’t want to get to the point where what we build 
is already outdated and too small for what we need. 

While I value GSA’s input on this, I don’t want to have a long 
delay while GSA does another endless analysis of a problem we all 
recognize exists and then have to start over from scratch. The re-
ality is a significant amount of money has been authorized and ap-
propriated for this, but we need more. The same kind of cost in-
creases we have seen because of the delays are going to continue, 
and may even get worse. This is consistently ranking at the top of 
the Administrative Office’s priorities, the L.A. Courthouse. 

I assume that that criteria is still the same, and we are still at 
the top of the list. It just has to get done. 

Mr. DUFF. You are correct. Our priority list changes from year 
to year based on new courthouse construction. The Los Angeles 
courthouse project remains a top priority for us. It doesn’t appear 
on our current 5-year courthouse project plan because only con-
struction projects that have not previously received funding for 
that purpose appear on the list. When additional funding is re-
quired for a project that was on an earlier priority list, it certainly 
remains a top priority, but you may see the identification of specific 
courthouses change from year to year based on which projects need 
new construction funding. 

Mr. SCHIFF. We look forward to beginning new construction and 
appearing on the top of every list. 
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Mr. DUFF. We do, too. Yes, sir. 
Mr. SCHIFF. We are going to really push to get that started now, 

and see if there is a way that can be funded through the supple-
mental. 

Mr. DUFF. We appreciate any and all help we can get on it be-
cause it is a severe problem. 

Mr. SCHIFF. All of us in the Los Angeles region recognize this 
just has to get done. We don’t want to wait for something bad to 
happen. So I appreciate your priority on this, and we will work 
with you to push the GSA along and see if we can find the money 
to finally get this started. 

Mr. DUFF. Thank you very much, Congressman Schiff, and thank 
you for all your efforts on behalf of the judiciary. You have been 
an enormous supporter of ours this past year. We appreciate it. 

Mr. SCHIFF. Mr. Chairman, thank you for working me in before 
the votes, notwithstanding the topic. 

Mr. SERRANO. I think the José Serrano Courthouse in L.A. will 
be fine. 

Mr. SCHIFF. Mr. Chairman, if that is what it will take. It has a 
nice ring to it. 

Mr. SERRANO. I apologize for the fact that we didn’t spend as 
much time with you as we would have wanted. I appreciate the 
work you do. We will continue to work together on this budget. 

I just leave you with one totally unrelated thought. About 2 
years ago, the members of the New York delegation were during 
a vote on the House floor saying why would David Paterson leave 
the Senate in New York, a safe seat, to go and become Lieutenant 
Governor, where nobody will notice him. At 11:30 he will be sworn 
in as Governor of New York in what started as a tragedy and is 
a tragedy. But it is a strange life that we are all living in and a 
strange profession we are in, all of us. 

I thank you, Mr. Regula, and I thank you. We will continue to 
work to make sure that you get the resources necessary to do your 
work. 

Judge GIBBONS. Chairman Serrano, and I wanted to make sure 
I said that, we are appreciative of the opportunity to be heard. 

Mr. SERRANO. Just get me the ability to run for President. 
Thank you so much. Meeting adjourned. 
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THURSDAY, MARCH 13, 2008. 

SUPREME COURT 

WITNESSES 
HON. ANTHONY M. KENNEDY, ASSOCIATE JUSTICE, UNITED STATES 

SUPREME COURT 
HON. CLARENCE THOMAS, ASSOCIATE JUSTICE, UNITED STATES SU-

PREME COURT 

CHAIRMAN SERRANO’S OPENING STATEMENT 

Mr. SERRANO. This hearing will come to order. Good morning to 
all. The subcommittee will hear testimony today on the subject of 
the fiscal year 2009 request of the United States Supreme Court. 
We are all well aware of the important role that the Supreme 
Court plays in our constitutional system and the subcommittee 
takes its role as the appropriators of the Supreme Court’s budg-
etary resources very seriously. Joining us today to testify on the 
importance of the Supreme Court’s budget request are Justice An-
thony Kennedy and Justice Clarence Thomas. And we welcome 
you. Both justices have testified here several times before this com-
mittee. And I know that, as ranking member of another committee, 
this may be our 10th year together, or something like that, in sup-
port of the Court’s budget request. We welcome you back and we 
appreciate you taking the time to come and testify. We very much 
look forward to hearing your testimony about the needs of the Su-
preme Court, as well as any thoughts you may have on the federal 
judiciary as a whole. 

For fiscal year 2009, the Supreme Court has submitted a request 
for just over $88 million. Nearly $10 million more than fiscal year 
2008. A substantial part of the increase for the Supreme Court is 
for the ongoing building modernization project. I look forward to 
hearing how the project is progressing. 

I probably will get staff—they are a little upset at me, but I say 
what I say every year. I still feel somewhat uncomfortable about 
having the Supreme Court Justices come before us. We hold you 
in high regard, and we hold the Court in high regard. It is the way 
the system is set up. Maybe it can change in the future. I under-
stand it is the only time you appear before Congress during the 
year, certainly to discuss a budget. But we do welcome you. 

And for those of you who were trying to figure out what we were 
discussing for a few minutes, we did not make any major decisions 
on anything. Although I must say, on a personal level, that for 
about 10 years, I have been trying to get out of you an unofficial 
comment on whether or not someone born in Puerto Rico can serve 
as President. And from what I understand from a California case, 
you may have to decide on Senator McCain. So if you do, I will try 
to get myself included in the same thing. 
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It is nice to have you here. And speaking about a man who has 
no problems with being President in terms of where was he was 
born, our ranking member and my buddy, Mr. Regula. 

MR. REGULA’S OPENING STATEMENT 

Mr. REGULA. Thank you, Mr. Chairman. 
Yes, the State of Ohio competes with Virginia for being the moth-

er of Presidents. We have some dispute as to which has eight Presi-
dents, and I come from the home of William McKinley, the 25th 
President of the United States. 

We are happy to welcome you. I was thinking as we were sitting 
here that the judiciary and the judicial system to some extent is 
the conscience of the Nation because you have to look at the laws 
and determine what the impact will be, what they mean. And hav-
ing the courts available to the people is a very important part of 
our Nation and the rights of each of us. So we salute what you do. 
We appreciate having you here this morning. 

As the chairman said, it is one of the few places where the judici-
ary intersects with the legislative branch in the separation of pow-
ers. But the Founding Fathers had found in their wisdom that the 
power of the purse should remain in the legislative branch. So that 
brings us together this morning, and we look forward to your testi-
mony. Thank you for being here. 

Mr. SERRANO. Thank you, Mr. Regula. 
I would like to remind you that your full testimony will be in-

serted into the record. So we would appreciate, to allow for ques-
tions during these difficult voting times, if you could keep your re-
marks down to 5 minutes. However, I am not about to gavel a 
member of the Supreme Court, especially before the ruling on my 
Presidency. So, with that in mind, please welcome and start your 
testimony, please. 

JUSTICE KENNEDY’S TESTIMONY 

Justice KENNEDY. Thank you, Mr. Chairman, Mr. Vice Chair-
man. Justice Thomas joins me in thanking you for the opportunity 
to appear before the committee. 

As is our custom and our pleasure, we have with us the officers 
of the Supreme Court sitting, beginning with our Clerk, General 
Suter. And then there is Connie Phillip, of budget and personnel; 
our administrative assistant to the Chief Justice, Jeff Minear; Pam 
Talkin, the Marshal of the Court; and Kathy Arberg, the Public In-
formation Officer. 

Mr. Chairman, oh, incidentally, I can give you a ruling right 
now. You are eligible to come to the Supreme Court. 

Mr. SERRANO. I am eligible to serve on the Supreme Court? Is 
that what you just said? 

Justice KENNEDY. No problem with that. So if your Presidential 
ambitions subside, you can always come—— 

Mr. SERRANO. But President is kind of cool. 
Justice KENNEDY. Mr. Chairman, you are correct that this is one 

of the few times that the Court, the judiciary, interacts with the 
legislature. But that is because checks and balances presume that 
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there will not be complete separation, that there will be some inter-
action. 

The fact that we do come before you is really important for us 
because it gives us a discipline, structure, a rule. We know that we 
must justify our budget, and that makes us as an institution care-
ful about adopting a new program, careful about the expenditures 
of public funds. And so this serves that very important purpose. I 
might say that it has perhaps been your experience, and I certainly 
heard about it, that in some instances, there is a certain amount 
of tension or lack of a good working relationship between the com-
mittee staff and the agency that it oversees. That has not been our 
experience with your staff. In fact, quite the opposite. The working 
relationship between your staff and between our staff is simply ex-
cellent. If we find what we think might be a problem that your 
committee would be interested in, we immediately notify the staff. 
They are always very perceptive and responsive. 

Mr. SERRANO. Justice Kennedy, the TV people would like you to 
move the microphone a little closer. And you know, that is the real 
power in this society. 

Justice KENNEDY. Is that working better for you? All right. 
Thank you very much. 

Mr. SERRANO. Thank you. 
Justice KENNEDY. As you indicated, Mr. Chairman, the budget 

request for the Court part of the budget, leaving aside the building 
and grounds, is $69,776,000, just under $70 million. We are very 
proud of the fact that there is a zero increase in the request—zero 
request for new programs. One hundred percent of the increase, 
and it is an increase of under 5 percent, is for adjustments to base. 
We worked hard to do that. 

I might say that when we talk about new programs, in a sense, 
that is important for budgetary and appropriations requests lan-
guage, but we have within the Court resources to make new pro-
grams—within—or we have new endeavors, new projects within 
the budgetary authority that you have given us already. Let me 
just explain one of these, and that is the development of the docket 
that we have on the internet. 

There are about 175 appellate courts in the United States, and 
I get this information from our Clerk, General Suter, who is so con-
versant on this and who really was in charge of Docket 21, which 
is our Web site docket. These appellate courts are different; they 
number one hundred seventy-five. This is probably too small for us 
to go to an outside contractor and say develop a program, and in 
all events each of the appellate courts is different. And if we had 
an outside contractor, we would have to pay that contractor to 
learn about how the Court works. 

So we did it ourselves over a period of 4 years. It is the best Web 
site of any court in the world. We had an increase of over 2 million 
visits in the last 2 years, that is an increase of a million a year. 
For January we had over 1,700,000 visits, and had over 9 million 
hits. We checked just in the last 24 hours or so and found out that 
about 10 percent of those visits are from foreign countries. Japan, 
Pakistan, Western Europe, and India. It is a marvelous education 
tool. 
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It also means that it is of substantial assistance to the bench and 
to the bar. What happens is formal, written, printed, hard copy 
briefs are filed with the court. But the parties also must file an 
electronic copy. We immediately send that copy to the American 
Bar Association, and at no expense to the government, the Amer-
ican Bar Association puts online the text of all the briefs and all 
the amicus briefs. And the hits I have given you, incidentally, do 
not include the hits on the ABA site to read the briefs. 

I think we should do a better job, at least I should do a better 
job, when I visit with high school students or university students 
to tell them to visit the Web. It is the Supreme Court of the United 
States, just abbreviated slightly, supremecourtus.gov. 
Supremecourtus.gov, and it is a marvelous educational tool. It has 
the history of the Court. It has pictures of the Court and, of course, 
detailed information about the cases. 

In an age when so many young people do not write well, the ami-
cus briefs are a treasure trove for writing instruction. You could 
get a young person, even in high school, interested in a case and 
show them a very good example or a very bad example of writing. 
This is just the tip of the iceberg. And this was developed, as I 
have indicated, all inhouse, all with our Court staff without any 
outside contractors. And it was done with your budgetary author-
ity, and we are extremely proud of it. 

This is what a court ought to do, as Mr. Regula indicated. We 
have a duty to let the public know what we are doing and why we 
are doing it. So we are very, pleased that you have given us the 
authority to do that. 

You mentioned the building project. I sometimes think it is like 
pyramids; it just seems never to end. We are, even by the contrac-
tor’s own estimate, 16 months behind schedule. Our inhouse people 
think that it is going to be longer than that. It means that the 
court is not really presentable for visitors. We think it turns away 
some visitors because we have temporary walkways, people do not 
know that the cafeteria is open, et cetera. Plus, it is a building of 
which the People of the United States and, of course, the justice 
system and the Members of the Congress are very proud. 

So I just can not tell you that I am pleased with the progress. 
It is true that they are working around the Court, and the con-
tractor has not disrupted our operations in any substantial degree. 
There have been occasions where this has happened. But we will 
continue to work with the Architect of the Capitol. And I probably 
should pay more attention to this, and I hope I can give you a more 
optimistic report the next time. Thank you very much, Mr. Chair-
man. 

[The information follows:] 
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Mr. SERRANO. Thank you. 
Mr. Thomas. 

JUSTICE THOMAS’ TESTIMONY 

Justice THOMAS. Thank you, Mr. Chairman, Mr. Regula. 
I agree with Justice Kennedy’s assessment of where we are and 

the sentiments toward the committee. I have been involved in 
budget processes now for over 25 years at the Federal level. And 
I can attest to the fact that the Court’s budgets have been more 
parsimonious than any budget I have ever participated in. In fact, 
if anything, the Court has been overly parsimonious in its budget 
requests. 

With respect to the automation projects that are now yielding im-
mense results, I don’t think any of us could have dreamed or 
dreamt that it would have been this successful. I don’t think that 
any of it could have been accomplished without the constant sup-
port of this committee and sometimes because of the prodding of 
this committee. So, again, I think that the working relationship be-
tween the Court and the staffs, both at the Court and on this com-
mittee, is beginning to bear fruit. 

So, once again, I appreciate being here, and I know over the past 
decade you have expressed your concerns about us appearing. But 
I might say that, despite your expression of those concerns, it has 
been a deep honor for me to be here. So we thank you once again. 
We thank you on behalf of the Court as well as the country that 
we all serve. 

Mr. SERRANO. All right. Thank you. And I appreciate your com-
ments. 

BUILDING MODERIZATION 

You say that we are 16 months behind in the building mod-
ernization project and the inside folks think it is longer than in the 
plan. But is that 16 months still to end this fall? 

Justice KENNEDY. They are 16 months behind the projected com-
pletion date. 

Mr. SERRANO. Which was? 
Justice KENNEDY. Which was 2008, 2008. 
Mr. SERRANO. So it won’t end this fall? 
Justice KENNEDY. So we are 16 months beyond the projected 

completion date and the contracted completion date. 
And part of the problem is—I wanted to go to double shifts in 

the summer, and they told me that that would not help—the work 
does have to be done at night because we are in the building. I 
originally floated the idea of our moving out of the building to get 
it done faster. We were told it would not save any money, and it 
would not be any faster. So we stayed in the building. And the con-
tractor has been very good about working around—we do it in 
quadrants. There are four different segments, and we are now on 
the second segment. 

Mr. SERRANO. What reasons do they give for the delay? Because 
you are in the building during the day? They knew that ahead of 
time, right? 
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Justice KENNEDY. It is standard construction stuff. This person 
didn’t measure the windows right. But if you look at our Court, it 
is a magnificent court and the windows look rectangular. They are 
not. They are hexagonal. That is not right. 

Justice THOMAS. Trapezoids. 
Justice KENNEDY. Trapezoidal. They are slightly narrower at the 

top than the bottom to give an aesthetic appearance. Well, they 
measured the bottom, and they measured the height. But they did 
not measure the tops, so all the windows had to go back. And there 
is a big argument as to who will pay for it. Please, do I have to 
talk about this? 

Mr. SERRANO. You see, I do make my point. And we spare you 
talking about paper clips and legal pads, you know. And just one 
last question on that, without making it difficult for you, but have 
they told you what remains to be done other than just—— 

Justice KENNEDY. Well, we know. The work is very substantial. 
On the interior, they have to go down to the original brick. They 
have to basically take away all the interior walls to put in new 
windows. It is very substantial. The inside of the Court at each 
point is completely stripped down to the outside layer of bricks. 
And so it is quite substantial. All of the plumbing, all of the wiring, 
all of the heating, all of the ducts have to be changed. The infra-
structure equipment, the air conditioning equipment and so forth, 
has been fully installed. 

Mr. SERRANO. Now that has all been paid for already? 
Justice KENNEDY. That has all been budgeted, and we are with-

in, the good news is, we are within budget. 
Mr. SERRANO. That is the accomplishment. 
As far as the building and grounds, what types of maintenance 

issues do you anticipate, if any, will be problematic in future years? 
Have you looked at that? 

Justice KENNEDY. Well, I was amazed that we have $122 million 
to do the building, and then we came in for a supplemental appro-
priation for the roof. Hello? I mean, I thought we were refurbishing 
the building. So we find new things. But my understanding is that 
the Architect of the Capitol now has identified all of the work that 
will be done. We are in three phases. And the outside walkways, 
the roof and the lighting, I think, will be the end of it. 

JUDICIAL SALARIES AND ETHICS 

Mr. SERRANO. Okay. Let me move onto the whole issue of, the 
very serious issue, of judges’ pay and ethics. I know that Chief Jus-
tice Roberts has been very vocal in support of raising the pay for 
federal judges. The House and Senate have both passed bills out 
of committee which provide pay increases, which I am sure you 
both support. I would like to discuss part of the Senate bill, which 
I believe the Judicial Conference does not support, which is the ad-
dition of provisions which seek to limit outside sources of income 
for judges. Do you also oppose the idea of limiting outside sources 
of pay for federal judges, and if so, why? 

Justice KENNEDY. I have not looked at the text of the bill. Let 
me tell you what my understanding of the present law is: We can-
not take outside income from any services at all other than teach-
ing, and as to that, we are limited. It is 15 percent of a certain sal-
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ary grade. And that amounts to about $25,000 a year for teaching, 
and this has to be at an academic institution and teaching in a for-
mal course, in the conventional sense. I have done this myself since 
1975 at least in Europe, and that is permitted with this limit. 

Other than that, we obviously can not take consulting fees or 
fees for services. And that is, to me, as it ought to be. There is a 
long tradition of judges teaching. We think it is helpful for the 
judge. I have taught since 1965. And the day I do not learn some-
thing, that is the day I will quit. The teacher learns as much as 
the students. That is why it is encouraged. And it is of tremendous, 
tremendous benefit. One of my former students is on the supreme 
court of Hungary. I have students in the Czech justice ministry. I 
have students on the courts around the country. 

The American law school system is not unique, but very rare. We 
have, with American law schools, a formal structure for the trans-
mission of our whole legal tradition. My son went to law school. He 
learned everything that I had to learn, Marbury vs. Madison, 
McCulloch vs. Maryland, plus everything that was decided since. 
And this gives us a language. It is the language of the law. It is 
a great national resource. I can pick up a telephone and talk to a 
young person who is a couple of generations removed and a con-
tinent away. And I never met him; I have never been introduced 
to her, but I know them because we talk this common language. 
And this is what we preserve in the legal academy and in our law 
schools. And I assure you this language of the law which allows 
transactions to be negotiated without any intervention of the gov-
ernment, which allows the economy to move, is the envy of the 
world, and we participate in that by teaching. 

Mr. SERRANO. Are you allowed to make appearances other than 
for purposes of teaching? 

Justice KENNEDY. Not for pay. 
Mr. SERRANO. Not for pay. Such as, I mean, every so often I will 

see you on—— 
Justice KENNEDY. Well, I talk to law school alumni groups. I talk 

to bar associations. I talk to associations of judges. 
Mr. SERRANO. Okay. 
Justice Thomas, any thoughts on this issue of judicial pay and 

ethics? 
Justice THOMAS. Well, I promise you I won’t comment much on 

it. I just think it doesn’t make much sense for people with that re-
sponsibility to be paid at the level of first-year associates. But with 
that said, I think there is great effort both in the House and the 
Senate to resolve that. 

With respect to the outside income issues, I agree with Justice 
Kennedy that teaching—and again, I did not come from a teaching 
background. But teaching has just been a wonderful way to think 
about the law in a different way with young minds that are inquisi-
tive. And I think it is a win-win because the students are used to 
full-time professors. But then they have an opportunity to see peo-
ple whose approach to the law is not academic; it is one of deciding 
the cases. They are the ones who put it together and write the 
opinions, and that exchange is enormously beneficial. 
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That is the only context, other than writing books or inheriting 
money, that you can have outside income. It is very limited now 
as it is, and then it is a small percentage of your salary. 

It is my personal view. I don’t speak on behalf of the Federal 
judges. I don’t think it is helpful to propose a lot of additional limi-
tations. There are already severe constraints, and I have found the 
Federal judges with whom I have worked to be just tremendous 
people. They are hard working. They enjoy what they do. I think 
they do it in the right way, disagree in the right way, criticize in 
the right way. And I just simply don’t think that to give the im-
pression that they are somehow doing something inappropriate is 
really a good message to send. 

I do think that it is a time, particularly at the income levels and 
with the workloads that the district judges have, it is time to en-
courage people to come into the judging profession, not to discour-
age them with more or further constraints or oversight. 

Mr. SERRANO. Thank you. 
Justice THOMAS. Again, I say that is a personal view. 
Justice KENNEDY. I confined my answers simply to the outside 

income part. 
As to the salary issue, we have testified about this in the other 

committees. Just let me say, I think we are at a crisis point. It is 
my view that the Congress of the United States has a constitu-
tional duty—at least in the small ‘‘c’’ sense—not an enforceable 
duty where we can sue, but a constitutional duty as a matter of 
loyalty to our heritage and to our constitutional traditions to insist 
on excellence in the Federal judiciary. The reason the judiciary of 
the United States was successful and influential in the most impor-
tant civil rights decisions in the history of the Court was because 
it had gained respect, experience, credibility by trying civil cases 
and deciding civil cases. 

And, Mr. Chairman, we are losing our best judges. We can not 
attract them to begin with, and we can not retain them. You do not 
need to go to a management search firm to find qualified arbitra-
tors. You look in the roster of Federal judges, and you tell the Fed-
eral judge in Albuquerque or Wichita or Duluth or New York: Now 
you are on the bench. How would you like to triple your income? 
You can do what you like the best. You can do arbitration. You can 
set your own schedule. You will have wonderful attorneys, fas-
cinating cases, and you will earn triple the money. 

And if we do not get relief on the salary, there will be an exodus 
of judges, and they are our best judges. And the Congress simply 
has the urgent duty to correct this in order to save the excellence 
of the judiciary. The judiciary to which I have devoted my life is 
in danger of losing its best people. And it is critical. 

Mr. SERRANO. I would agree. I would agree. 
Mr. Regula. 

TEACHING THE ROLE OF THE JUDICIARY 

Mr. REGULA. Thank you, Mr. Chairman. 
I am interested, you mentioned about going into the schools. Do 

you think the education system gives students an appreciation of 
the role of the judiciary in protecting the rights of citizens? When 
I look around, what happens in many countries where the people 
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don’t have that access to justice, do you think we do in our edu-
cation system enough to apprise young people of the important role 
of the judiciary? 

Justice KENNEDY. No, I do not think we do enough to explain to 
our young people the meaning of our history, our tradition, of our 
heritage of freedom. You do not take a DNA test to see if you be-
lieve in freedom. It is taught, and teaching is a conscious act. And 
we are in danger of having a generation that is simply ignorant of 
the principles that this country stands for and its history. You can-
not preserve what you do not understand. You cannot defend what 
you do not know. 

Mr. REGULA. We allocate funding here to the Treasury Depart-
ment to do education programs for young people to deal with their 
finances. Should we be doing something like that for the judiciary? 

Justice KENNEDY. Well, I think there is a systemic problem in 
the teaching of civics. Civics is generally taught by the person that 
teaches drivers ed, with a similar result, in my view. And I think 
we have to give quite careful attention to the way and the sub-
stance in which history is taught. The best teaching is sometimes 
lateral. It is by indirection. The way to reach a student is to make 
him think you are teaching about something else. And suddenly he 
or she learns it. And that is the right way in my view to teach 
civics. Washington surrendering his sword at Annapolis is the clas-
sic example of separation of powers. It is brilliant. The students do 
not understand that. 

POLITICIZATION OF THE JUDICIARY 

Mr. REGULA. Well, it is no doubt a challenge. Former Justice 
O’Connor had a recent article on politicization—it was in Parade 
Magazine—a politicization of the judiciary because in many juris-
dictions, judges have to run for election. Therefore, they have to 
raise money. They have to respond to policy questions in the proc-
ess. Do you have that same concern about the way in which our— 
it is not Federal—but State judges and State judiciary systems are 
created and maintained? 

Justice KENNEDY. The Court, I do not think, has a monolithic or 
a unified view on this. I am just not sure where my colleagues 
stand. It is very difficult to keep up with Justice O’Connor in re-
tirement. I have not read her latest article. But, look it, there is 
nothing more important than the independence of the judiciary. 

Mr. REGULA. I agree. 
Justice KENNEDY. And 90 percent of the caseload is in the State 

courts, and almost all State Court judges, and justices, are subject 
to some form of election. This dates from Andrew Jackson. And 
when you have a society where judges have the power that they do, 
I do not think you are going to change it. I think State judges are 
going to be elected. In California, the State judicial system is big-
ger than the Federal system. If you suddenly said they all had to 
be appointed for a long term of years or for life, you would have 
to have a whole new selection process that just would have to be 
made from scratch. And if you have Federal courts that are not 
elected, you at least have a judicial body that can decide constitu-
tional issues without election. 
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Now, as you know far better than I, elections cost money. And 
the idea that judges have to raise money is a matter of great, great 
concern. In California, where the ballot is very large, people tend 
to vote ‘‘no’’ on things they do not understand. And if you have a 
good judge that is under attack, he or she knows that going in, be-
cause people do not pay any attention to it, he or she is going to 
get about a 35 or 40 percent vote going in. And so I am not quite 
sure what the answer is. 

When I was growing up in California in the 1950s and the 1960s, 
if there was a good judge that was under attack, the bar associa-
tion would defend that judge. Now we have plaintiffs’ bar, defense 
bar. We do not have a built-in defense mechanism for really good 
judges. 

I think we have to recognize that it is not going to change. So 
we have to take the existing system and try to make it work. And 
we have to use it as a way to educate the public on the qualifica-
tions for a judge, what it means to have a judicial temperament, 
what it means to have judicial character. And we can use these 
elections for a very, very important purpose, and that is to explain 
the meaning of the judicial function. And it seems to me that pri-
vate organizations, the bar association, and civic groups should get 
together and have codes that are not State imposed but to rank 
candidates and to monitor them, their campaigns. And I think this 
could be a learning opportunity. I think it is visionary to think we 
are going to eliminate elected judges. And I have never talked to 
Justice Thomas about this subject. Maybe he completely disagrees 
with me. 

Mr. REGULA. Justice Thomas, do you want to comment? 
Justice THOMAS. Just briefly. Obviously, it is a problem. But I 

think that when people have an opportunity to express themselves 
about what we do, much of it has to do with their particular inter-
ests and outcomes in cases or in particular issues. And the judging 
is actually more of a process. Sometimes the outcome is for a per-
son. It might be against a person. One judge may be more apt to 
have a more constrained view of statutory construction, and the 
other may have a more expansive approach. But it is usually more 
about the process, not an outcome in a particular case. You don’t 
reach an outcome and work backwards. 

I think, unfortunately, when people look at judging and much of 
the commentary is based on outcomes, interests and outcomes, and 
people work backwards. So it is not surprising that the process of 
electing judges tends to be somewhat politicized. It would be as 
though we got to, for those of us who are big sports fans, got to 
elect the referees for, say, the Oklahoma-Nebraska game. Of 
course, I would elect a referee who would be partial to Nebraska, 
and those who would like a different outcome would elect one who 
has made good calls for Oklahoma. Well, neither of those ap-
proaches is consistent with good refereeing, because you just sim-
ply want the referee to be fair, and I think that is what judging 
is about. You want a judge to be fair and conscientious and ethical; 
not to give me the outcome I want. 

I think that is hard when you try to translate that into sort of 
a political campaign of some sort. And it may be expecting too 
much. I don’t know. 
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Mr. REGULA. Well, it certainly buttresses the wisdom of the 
Founding Fathers and the lifetime appointments. 

Justice THOMAS. Well, I think so, too. 

SUPREME COURT WORKLOAD 

Mr. REGULA. One other question. I notice your caseload is a little 
bit lower this year. Is there any particular thing you attribute that 
to? 

Mr. SERRANO. They need to take up my Presidential case. 
Mr. REGULA. They might have time for that one. We keep read-

ing that society has become more litigious, and yet your caseload 
would seem to reflect there is certainly not an increase and maybe 
some decrease. Would you care to comment on that? 

Justice KENNEDY. We ask ourselves this question and cannot find 
an answer. We have control over our docket. But we do not take 
cases just in order to look busy. There are some possibilities that 
should be considered. One, as I have just indicated, is some of the 
major civil cases are disappearing from the docket. They are going 
to arbitration. And it is disappointing to me that Federal courts are 
not seen as one of the purest, most efficient, most neutral, most 
fair fora for the adjudication of disputes that we can possibly de-
vise, but it is not perceived that way. House counsel will tell me 
that they will advise their client, or outside counsel, that they will 
advise their client: You are right on the law, and you should win. 
And there will be a 20 percent chance that there will be an error 
that we can’t correct, and you add that to the chances of a runaway 
verdict, do not go to Court. 

And that is not a happy state of affairs. But because so many of 
those cases are going to arbitration, the civil docket has shrunk 
somewhat. The nature of the cases in the system are changing. The 
tort cases, other than employment related, have almost dis-
appeared from the Federal docket. Civil rights cases have taken 
their place. The criminal load remains very high. 

But the good news is that, in part because the courts are respon-
sive to the decisions of the Supreme Court, we have been very effi-
cient. The law is fairly well settled. 

Another source of work for the Court are new Federal statutes, 
a Bankruptcy Reform Act, the Glass-Steagall Banking Act. You 
have in this room a portrait of Representative Steagall, who spon-
sored the Glass-Steagall Banking Act. A new statute requires Fed-
eral decisions to clarify and to implement. And there have been no 
major new Federal enactments, I guess, since the Bankruptcy Re-
form Act, that have given the courts a lot of business. Also that 
takes around 2 to 3 years to get to us. 

Mr. SERRANO. Thank you. 
You know, as you were speaking, I sort of did a 34-year review 

of my career as an elected official; 16 in the State assembly and 
18 here. I remember when I started out, the issue was that the 
panels that appointed judges didn’t seem to appoint any minority 
judges. So we felt at the time that the best shot we had was to reg-
ister people to vote and then elect judges. And we did that. We 
were successful. 

And then as the years go on, the idea of a judge coming to me 
or a person coming to me and asking for political support to run 
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just doesn’t sit well with me. And then you see them at re-election 
time years later being at an event that they really can only be at 
as a private citizen attending the event and not as a judge, because 
the rules—I mean, it gets so complicated. To use a bad pun, in my 
mind, the jury is still out on selection versus election because there 
is something that was missing when the bosses were appointing, 
and then there was something missing when folks have to come to 
me and ask for political support for something that is as important 
as the judiciary. 

Mr. Schiff. 

JUDICIAL PAY 

Mr. SCHIFF. Thank you, Mr. Chairman. 
Thank you, Justices, for being here. We appreciate your time and 

your testimony. I wanted to ask one question of each of you if I 
could. 

On the issue of judicial salary, as you know, I have been for a 
long time an advocate of delinking our salaries from the judges and 
also improving judicial salaries so we can continue to track the best 
and the brightest in the legal profession, on the bench, and keep 
them there. And I am glad we have legislation that is moving. I 
wanted to ask Justice Kennedy, though, about some of the provi-
sions. We made some compromises in the bill. While we delinked 
the salary, increased salaries by 31 percent, we also revised some 
of the retirement provisions. And in particular, I think they may 
be hardest on some of the magistrate judges who are in a different 
position than other members of the bench who don’t have life ten-
ure, can’t go on the senior status and may have a bigger impact 
by changing the rule of 80 than other judges. So I wanted to ask 
if you had gotten feedback from magistrate judges or other judges 
about whether what we have done has a disproportionate impact 
on them as well as what feedback you might have or you received 
from your colleagues on lower courts about some of the proposed 
retirement changes. 

One of the things that we wanted to do as part of the com-
promise was incentivize judges to stay on the bench longer. And we 
had kind of a skewed system where we pay judges very little on 
the front end but gave them pretty good retirement on the back 
end which had the reverse incentive, in some respects, of encour-
aging judges to leave the bench early. But if you could, Justice 
Kennedy, share your thoughts on that. 

And Justice Thomas, I wonder if you could give us your thoughts, 
a few years ago, one of my colleagues, Judy Biggert, and I formed 
a bipartisan caucus on the judiciary to try to improve relations be-
tween the courts and the Congress. Justice Rehnquist at that time 
in his year-end report stated that he thought that the relationship 
between the two branches had reached a historic low. And what I 
wanted to get your sense of is, have things gotten a little better 
over the last couple of years? They seem to me to be a little better 
than at the time Justice Rehnquist wrote his report. But I don’t 
know whether I am just fooling myself. So I would be interested 
to know the perception on the bench of how things are in terms of 
the relationship between the two branches of government. 
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Justice KENNEDY. Congressman, I have not studied the provi-
sions of the bill affecting magistrates and retired judges. And in 
any event, our Judicial Conference of U.S. would have better in-
sights about that than I, and I have not had much feedback from 
them. 

And as you recognize, and I think the way you phrased the state-
ment was quite correct, we have senior judges and retired judges. 
The senior judges keep us afloat. A senior judge who is eligible for 
seniority, roughly the rule of 80, is required to take a one-third 
workload, and he or she has just one clerk and one secretary. They 
handle 18 percent of the Nation’s judicial business. Most senior 
judges take almost a full load. 

I succeeded Charles Merrill, United States Circuit Judge from 
Nevada, on the Ninth Circuit. He told me when he left, the senior 
workload was greater than the regular workload when he got to 
the Court. And that has happened again since I left the Court of 
Appeals. A senior workload is now equivalent to what an ordinary 
workload was when I came. So our senior justices, senior judges 
are heroes and are very necessary. And that is why we can not lose 
them. That is why we can not have them wait until the day of re-
tirement eligibility and then go out. 

Retired judges, this is a different context, and there is some con-
cern about a retired judge receiving his or her full vested salary 
and making a lot of money, and there are some adjustments that 
are being considered there, and I think that is something that is 
fair for the Congress to look at. 

Mr. SCHIFF. Thank you. 
And, Justice, I had a chance, both as an Assistant U.S. Attorney 

and as well as a law clerk for the Federal District Court in L.A. 
For Judge Matt Byrne, to see what kind of work the judges and 
senior staff were doing. So I am well aware of how much of a load 
they are carrying. 

Justice Thomas. 
Justice THOMAS. Congressman Schiff, I agree with what Justice 

Kennedy said with respect to the senior judges. I did not clerk or 
spend much time with the Federal judiciary until I went on the 
bench in 1990. And it is a wonderful group. Many of the senior 
judges carry tremendous workloads. Some travel around the coun-
try to help with the workload imbalances in other parts of the 
country, whether it is in California or central Florida, where they 
have just an overwhelming and difficult workload. 

With respect to your question about relationships between the ju-
diciary and the other branches, particularly the legislative branch, 
I didn’t have a strong sense before that the relationships were that 
strained. Chief Justice Rehnquist would have had a better sense 
than I did. One of the things that I do know is that our current 
Chief Justice is very optimistic about rebuilding and actually en-
hancing that relationship or those relationships. He has made it a 
priority. I think in his year-end report he reflected on that. And I 
think, quite frankly, he will be successful. He has the energy, intel-
ligence, the demeanor, the attitude and the disposition to do that. 
And I think his efforts will benefit not only our Court but the en-
tire country. And that includes the relationships with the other 
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branches. So I am very optimistic, to the extent that there was a 
problem, that it will cease to be one in the future. 

Mr. SCHIFF. Thank you both. 
And, Mr. Chairman, if I could just comment very quickly, on the 

salary issue and on the retirement issue and, in particular, on the 
magistrate judge issue, if I could ask through you of the adminis-
trative office, you know, I would like to know feedback about 
whether they think perhaps we didn’t fully consider the impact on 
the magistrate judges but also, you know, what feedback you are 
getting or they are getting from judges around the country in terms 
of the potential offsets if they leave the bench and earn a great in-
come on their pension. And I would appreciate getting that feed-
back. And I thank you both for your testimony. 

Thank you, Mr. Chairman. 

MOMENT OF SILENCE FOR THE TROOPS 

Mr. SERRANO. Thank you. 
Let me just inform the subcommittee and the public that a few 

minutes ago on the House floor, we held a moment of silence as a 
part of a memorial that was held this morning for our troops. Not-
withstanding how anyone feels about the war in Iraq, we honor 
their service. And we will now take a very short moment to bring 
our thoughts in honor, as a memorial to them and let the shortness 
of that moment not be any indication of the immense respect and 
admiration and love we feel for those who serve and those who we 
have lost. 

[Moment of silence.] 
Mr. SERRANO. Mr. Bonner. 

ELECTRONIC COURTROOMS 

Mr. BONNER. Thank you, Mr. Chairman. And thank you for that 
observation. 

If I could have just a personal moment of privilege here. My dad 
died when I was 13. He was very proud to be an attorney. He was 
proud to graduate from Georgetown Law School after World War 
II. And one of his most proud moments is when he passed the bar 
to practice before the United States Supreme Court, although he 
never had that opportunity. So I think if he were alive today, he 
would think that this is pretty special, that his son is allowed to 
question, not appear before the Supreme Court, but question two 
of its distinguished members. So thank you for appearing before us 
and giving us this opportunity. 

Just a quick question and then an invitation that you probably 
have never received before a panel such as this. But I will save 
that for later. The Court’s fiscal year 2009 request includes 
$255,000, if I understand it, to equip one of its three courtrooms 
as an electronic courtroom. Could you describe in some detail how 
this electronic courtroom would be used and in as much as C– 
SPAN is covering today’s hearing and I know this is a question 
that has come before different members of the Supreme Court be-
fore, what challenges would C–SPAN type coverage of the Court 
bring? 

Justice KENNEDY. The electronic courtroom is something that I 
am not familiar with insofar as our Court is concerned. And I don’t 
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know if the Congressman is referring to a trial court in our general 
budget. Is it our Court we are turning into an electronic courtroom? 

Mr. BONNER. It may well be, not in the Supreme Court building. 
My understanding is it was in one of the Federal courtrooms. And 
I was just really—the broader question is, what unique challenges 
would C–SPAN coverage bring to the Supreme Court given that 
most Americans can watch with great comfort the legislative pro-
ceedings of the day and see the executive branch before the cam-
era? But the Court remains somewhat of a mystery to most Ameri-
cans. 

Justice KENNEDY. Well, electronic courtrooms. I was involved in 
California in creating what was modestly called the courtroom of 
the future. But there are many things you can do. If jurors have 
pop-up TV screens, then they can all see the exhibit at the same 
time, and this speeds things along. Plus, we are in—and I tried, 
as a lawyer, I tried a couple of cases to see how it would work. At 
one key point, I asked the witness, did you see the victim at 10:00 
that night? It was a key point of the trial. And everybody looked 
at the TV screen, not the witness himself, as if that validated the 
reality of it. I was amazed at that. 

CAMERAS IN THE COURTROOM 

Switching over to cameras in the courtroom, I think that almost 
all of my colleagues—I can not ever speak with assurance of 100 
percent—are very concerned that the legislature, that the Con-
gress, would mandate televised coverage of our proceedings. There 
are a number of reasons for that. We teach something by not hav-
ing televised hearings. We teach that we are judged by what we 
write and by what we decide. That is a very important lesson. Fur-
thermore, I do not know any Congressman or Member of the legis-
lative branch who has seen particular arguments that he or she 
thinks are flawed and that could be improved if we were under the 
scrutiny of national television. The attorneys and perhaps even the 
justices would feel at least the temptation to have that little bon 
mot or that little last word. And I do not want an insidious dy-
namic introduced into my Court that would affect the relations that 
I have with my colleagues. I do not want to think that one of my 
colleagues asked a question because he or she was on TV. I do not 
want that temptation to exist, and I do not want them to think 
that about me. 

The oral arguments are wonderful. A good oral argument is real-
ly like a discussion of a doctoral thesis rather than some big deal 
debate. We think that the dynamic is very sound, and we do not 
want to risk changing it by the introduction of the television. 

I am a teacher. I recognize that if you had an Oxford debate on 
this and you drew the affirmative, you could make a lot of points. 
We could reach the whole public. They could see the Court in ac-
tion. But I think it would be unhelpful for the collegial relations 
that are so very important during that 1 hour of argument. We 
think we should be entitled to at least a presumption of correctness 
and to some deference in determining how best to preserve the dy-
namic of the wonderful proceeding that we know as oral argument. 
We think that TV endangers that. 
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Mr. BONNER. Justice Thomas, do you have a view on the tele-
vised Court? 

Justice THOMAS. I have not been one of the champions for that. 
I just don’t see how it would improve our processes. I think there 
is already too much activity in oral arguments, and I don’t see 
where this would temper it in any way. One of the cases, and I 
think this is just sort of illustrative of some of the concerns, one 
of the cases that drew the most attention or considerable attention 
in the last few years was a case involving the probate exception to 
our jurisdiction. Now that doesn’t immediately grab your attention; 
does it? Well, it grabbed quite a few people’s attention, including 
the press, because it involved Anna Nicole Smith, precisely the 
wrong reason for being concerned or being interested in what we 
do. The issue itself was of substance, the probate exception; not the 
personalities. And I think the concern is that you begin to have a 
sort of a tabloid effect because of the personalities involved as op-
posed to the substance of the case. And that doesn’t seem to help 
our processes. 

There are other concerns and other arguments, both for and 
against. But I think the additional concern is, who gets to make 
that decision? We look at our institution, and we have our own per-
sonal intimacy with the issues, with the processes, with the day- 
to-day activities. We understand it. And to the extent that that de-
cision should be made, I think it is felt that the judiciary should 
make the call. But I don’t think it would help our processes, and 
I think it raises some other concerns that I have that are not really 
worth going into now. But I come down on the side of thinking that 
it is not a good idea. 

Justice KENNEDY. The Court has a time line, a chronology, an et-
iquette, a grammar, a language, a tradition that are different from 
the legislative branch. We are not better. We are not worse. We are 
different. And it seems to me that we should be entitled to the pre-
sumption of correctness in determining how best to preserve that 
dynamic and that distinction. 

Mr. BONNER. I appreciate both of your answers, and I think 
there are probably many people in Congress who would agree with 
you, especially, Justice Kennedy, about the point of trying to get 
the last word in. We don’t do that here in the legislative branch. 
At the risk of my chairman and ranking member scolding me later 
and saying this is inappropriate, I can’t pass up this opportunity. 
Some 45 years ago, a lady in my district, Harper Lee, penned a 
novel, ‘‘To Kill a Mockingbird,’’ that I think many law professors 
and judges around the country view as one of the great stories, al-
though fiction, about a man named Atticus Finch each spring in 
Monroeville, Alabama, where Harper Lee was born and still re-
sides. The people in that community put a play on for 2 weeks. So, 
Justice Thomas, I believe you and your wife like to travel by RV. 
We would welcome you and the entire Court to come to Monroeville 
and to see the men and women of that community. This was done 
at the Kennedy Center a decade ago by my predecessor. Justice 
O’Connor and I believe some other members of the Court came. It 
really is a special story to see local townspeople, not trained actors 
and actresses, show their hearts, emotions, by re-enacting that 
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play. So at the risk of being chastised by the chairman and ranking 
member, let me extend an invitation to the Court. 

Thank you, Mr. Chairman. 
Mr. SERRANO. As I hold the gavel in my hand, let me tell you 

that Mr. Bonner’s invitation is one of the finer things that has hap-
pened in the committee this year. We are talking here about an 
American classic, and besides, I have other places I am inviting the 
Justices to soon. 

You know, one of the problems with labels in politics—liberal, 
conservative, I am labeled a liberal—is that when you don’t fall in 
line with what some people have labeled you as, they criticize you 
for that. Some of my colleagues for years, both here and in the 
State assembly, have not understood why I do not favor cameras 
in the courtroom. At first I said in the State assembly that in the 
poorest assembly district in the State—I now represent the poorest 
congressional district in the Nation, situated within the richest city 
on the Earth—some kids would see their moment on TV as the 
only way to be famous in that neighborhood. They would see the 
guy being accused of a crime on TV as some sort of a hero, and 
I opposed it then. 

Now that the world has changed and you no longer get your 
news from the newscast but from the talking heads on TV—I know 
that I am probably kidding myself in that enough information al-
ready goes out there, more than I know. But the whole idea of 
being able to have tonight’s CNN, CNBC, FOX, you call it—left, 
right, center—be able to take a videotape of a 4-hour session of the 
Supreme Court and begin to attack members of the court for their 
questioning—‘‘he is a liberal, he is a conservative, look where he 
is going’’—I don’t think that would serve us well. Maybe it is a 
train that has already left the station. Maybe it is something that 
even at this moment I know little about, and that there is already 
more being broadcast than I know. The whole idea that the kinds 
of issues that the Supreme Court deals with would be publicly 
scrutinized every night, with some of the language that is used on 
TV regarding the issues you have discussed, worries me and at mo-
ments it could scare me. 

And just for the record, I will get 15 calls from my open govern-
ment friends this afternoon who say I have switched. 

MINORITY HIRING 

To prove to them I have not switched, let me ask you my next 
question. An issue I have asked about every year you have come 
before me, and I think it is now about 10 years either as Ranking 
Member or Chairman of this subcommittee, and that is the issue 
of hiring of minority law clerks and other professional staff. What 
sort of progress is the Court making in hiring qualified minority 
clerks and other professional staff? Are there efforts to reach out 
to minority students in law schools to make them more open to 
serving as law clerks in the Federal court system. Do you keep sta-
tistics on these issues and, if so, would you be willing to submit 
them for the record? 

Lastly, in the last part of the discussion as I directed it, we were 
told that at times the problem with getting minority law clerks and 
minority staff is that the schools that we went to do not have that 
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large a minority student body. And my suggestion was, well, like 
the old joke, ‘‘Doc, it hurts when I do this,’’ and the doctor says, 
‘‘Well, don’t do that.’’ So you know, go to other schools. 

What are your thoughts, have we made some changes? Because 
you talk about teaching and that is a powerful tool, but to be able 
to be within the judiciary as law clerks and be members of a minor-
ity community, that could have an impact on future societies like 
nothing we could ever think of. Your thoughts. 

Justice KENNEDY. I think minority hiring is something that the 
Court keeps in mind. It wants to be very sure that it is open, it 
is receptive to minorities, that it knows the value that they can 
bring to the Court. Insofar as law schools, I think some of the top- 
ranking law schools that we often use as a pool for the selection 
of our clerks, although not exclusively, they do a very good job of 
getting minority candidates. A very good job. I have not looked 
lately at the completion rates, but minorities have a lower law 
school matriculation rate than other groups, than nonminorities. 
And so that somewhat diminishes the pool, but we are conscious 
about it. 

Mr. SERRANO. Well, Justice Kennedy, with all due respect, that 
is what an effort is. 

Justice KENNEDY. And that is why we make an effort. 
Mr. SERRANO. Right. The fact of life is that there are less of some 

folks in law school, but that should not stop us from trying to re-
cruit some of them. Although there is less of a black and a His-
panic population in the United States, it may not be soon, but that 
still doesn’t mean someday we should not have a Hispanic member 
of the Supreme Court, notwithstanding the numbers. 

So I disagree with the argument that we are not producing 
enough folks while there are some highly qualified folks; there are 
Jackie Robinsons everywhere, ready to play and to play well and 
to produce, and Hall of Famers in every profession. And I think 
that the judiciary, because I take it so seriously and respect it so 
much, I want my community to share in it as much as anyone else. 
It is not always, as I said before, getting someone from my commu-
nity elected a judge or someday someone being appointed to the Su-
preme Court; it is also having folks in the system, even if they 
don’t stay there, that they leave and go back to private practice or 
whatever, but they have been there, they have that understanding 
and were part of that group. 

Justice KENNEDY. Well, of course, a clerkship with us is a good 
ticket to private practice. 

Mr. SERRANO. Yes, I would say. 
Justice KENNEDY. There is no doubt about that. And we are quite 

aware of what this means to minorities. And sometimes the jus-
tices, in hiring, are competing with the same pool; and when there 
is an exciting minority candidate, you sometimes have to act very 
quickly to get him or her because the justices take them. 

Mr. SERRANO. Any thoughts, Justice Thomas? 
Justice THOMAS. Well, just one point. When you said Hispanic 

law clerks who happen to be Jackie Robinsons, I think Justice Ken-
nedy is being rather modest. He did have a Hispanic law clerk who 
was a Jackie Robinson. His name was Miguel Estrada, who was ex-
traordinary, and who is extraordinary by any measure. 
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Mr. SERRANO. He should have bragged about that. That is totally 
proper. 

Justice THOMAS. Well, I will brag for him. He is more modest. 
I take a different approach to hiring law clerks. I said that a law 

school, for example, that I don’t hire female law clerks. I continue 
to just hire the best law clerks. But about half turn out to be, or 
30 percent or 40 percent, turn out to be women. I wind up with 
minority law clerks. 

I continue to think that you don’t have to look at one prescribed 
pool, it could be broader. I still think that there are wonderful kids 
in the non-elite schools—not all of them, it may not be very deep— 
but there is a lot of talent out there. But we don’t have an NFL 
combine-type situation to sort out all that talent. 

My clerks next year will come from Rutgers, from Creighton, GW 
and George Mason. And I think it will be as outstanding a class 
of law clerks as I have ever had. Mostly it is safer to go with the 
Ivys and the elite law schools, but there is talent out there. 

I think when we say ‘‘minorities’’ we should be a little bit more 
precise. I think it is basically Hispanic and black. There are tons 
of Asian law clerks. If you look at percentage population, there is 
fluctuation with female law clerks, but I think there is always a 
fairly substantial number and they are a lot easier to find. And 
they are outstanding performers, so you do not have to dig very 
deep. But the point is simply that some burden should be on the 
law schools, too. 

Mr. SERRANO. Right. 
Justice THOMAS. Because we take the products that they 

produce. And if they don’t produce the product, then it is just like 
anything else. The availability simply isn’t there. We don’t recruit 
the law students. We don’t educate the law students. We don’t de-
termine who is on Law Review. We don’t teach them in a way that 
they can become the elite in their class. We don’t do any of that. 
We take the end products—I think much of the burden goes there, 
not to the judges who consume the product of the law schools. 

RELEASING AUDIO TAPES AND OTHER INFORMATION 

Mr. SERRANO. Thank you. I just have one more question for the 
Justices. I would like to tell the committee that we will be having 
votes soon. It is not my intent to keep the Justices here much 
longer. 

This follow-up issue of the TV cameras, there are also the issues 
of releasing audio tapes on the same day. Do you see that as an 
alternative to televising? Is that something we could tell folks, well, 
you are going to get this or you could get this instead of the tele-
vising? 

Justice KENNEDY. We do that. We release the audio I think with-
in—immediately when the argument concludes, and in important 
cases where not everyone can get into the courtroom. I think that 
is 10 a year; only 3 a year. 

Mr. SERRANO. And by the way, I would like to agree with Mr. 
Bonner that we never grandstand or anything because we are on 
TV. In fact, the fact that I will be in the Speaker’s chair from 2:00 
to 4:00 today, and I am wearing a green shirt and green tie, has 
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nothing to do—there is no relationship to Monday being St. Pat-
rick’s Day, I assure you of that. 

Mr. Regula. 
Mr. REGULA. Well, my question is, is all the information put on 

the Web—the briefs, the arguments, everything? We talk about 
having TV in the courtroom, but isn’t there complete availability of 
information for the public through the Internet? 

Justice KENNEDY. Yes. 
Mr. REGULA. Including the briefs that are filed. 
Justice KENNEDY. And all the amicus briefs. 
Mr. REGULA. So it is all out there for anyone who is interested. 

I think that is an important point as part of our open government, 
and that a person who really is interested has access is the impor-
tant point I would make. 

COURT SECURITY 

The other question we haven’t talked about, security at the 
Court. Are you comfortable with the way that—the security pro-
grams established at Court buildings and so on? 

Justice THOMAS. That is an excellent question. Again, when I 
first went on the Court—which seems to be forever now—almost 17 
years ago, we had very little focus on security issues. I can say that 
now; that time is long gone. But I think the Court does an excellent 
job. Our officers are well trained, we are well staffed, there is quite 
a bit of concern about the Justices when they are away from the 
Court, the U.S. Marshals have done a fabulous job as we have trav-
eled around the country. 

So I think at present, the security concerns that I had in the past 
are a part of the past and that they are doing an excellent job. And 
the Court is in a good position to make sure that we are secure and 
that we are safe. 

Mr. REGULA. So you are comfortable with the arrangements that 
are there and way in which it is delivered in security services? 

Justice THOMAS. I am very much so. And should there be any 
concern, we would be back to address those. But I think in the 
past, with this committee’s assistance and staffing and training in 
security issues for us personally, you have been enormously respon-
sive. Even in the outside, much of the maintenance we are talking 
about outside the building, there are security issues there; there 
are barriers around the Court, the building, there are blast-proof 
materials, all sorts of things that you have made possible through 
the budget process here and in our discussions. 

So there may be concerns in the future, but presently I think 
things are as they should be. The Marshal and her staff have done 
a very good job. 

SUPREME COURT VISITORS 

Mr. REGULA. One of the unique things, of course, of our society 
is the openness for visitors at the Capitol. The halls are jammed; 
many days people are visiting. I don’t find that to be the case when 
I visit capitols of other countries. Do you get much in the way of 
public visitation at the Court, people who just come in to look 
around and to see or maybe sit in the audience before a hearing? 
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Justice THOMAS. I think there is a steady stream. I think our 
highest year was 1999 when there were over 800,000 people—— 

Mr. REGULA. Really. 
Justice THOMAS [continuing]. Who came to the Court. There are 

all sorts of public events and there are still up around 70,000 who 
come to the Court each year. There is no shortage of visitors. I 
think there is some tempering of that and some cooling of that be-
cause the building is under construction. 

Mr. REGULA. I understand. 
Justice THOMAS. As soon as that is over and you have the Visitor 

Center here opened—and right after 9/11, of course, things went 
down, but I think it will all come back. That building is very acces-
sible, you have an enormous amount of traffic. And the thing that 
is wonderful about it for most people, I know for me, that is the 
Supreme Court that I have always known. It is a monument to our 
Federal judicial system. I think a lot of people, even if they do 
nothing more than take pictures in front of it, want to be there. I 
do believe that that traffic will continue. There are lots of visitors. 
I think our staff does a great job, a wonderful job of securing the 
building in spite of the open access of the building. 

Mr. REGULA. I would be curious: If you were a civics teacher in 
high school, could you write to the Court and ask for material on 
how the Court works, how the system works, to be used with your 
students? 

Justice THOMAS. Oh, I even—we have all sorts of brochures and 
material. There is material on the Internet. I know I get regular 
requests for Constitutions and for materials on the members of the 
Court, and I send those brochures out. 

I think, again, going to your point about the accessibility of infor-
mation, whether you want to know about cases, decisions, history 
of the Court, it is all there. Yes, quite frankly, there is—— 

Mr. REGULA. Is that part of the education process? 
Justice THOMAS. Yes, that is right. 
Mr. REGULA. Mr. Chairman. 
Mr. SERRANO. Thank you. As I suspected, the votes are coming 

so our last set of questions will come from Mr. Schiff. 

SUPREME COURT JURISPRUDENCE 

Mr. SCHIFF. Thank you, Mr. Chairman. I have just two ques-
tions, one very narrow that probably only a lawyer could ask or be 
interested in the answer. But I am interested so I will ask it any-
way. 

Mr. SERRANO. Are you a lawyer? 
Mr. SCHIFF. Guilty. 
The other, I hope we have little more broad interest. 
First narrow question is just curiosity in terms of Supreme Court 

jurisprudence. And that is, over the years the opinions seem to 
have gotten longer and longer. And some of the greatest Justices 
that have ever sat on the bench often wrote short opinions with 
great effect. I am curious, is the quality of the opinions going up 
with the length of the opinions? Or is the length necessary? Does 
it add? Is it that the issues are more complicated than they used 
to be, or we are just more talkative than we used to be? 
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And then the other question I have is I know that you are very 
active in terms of conferring with judiciaries around the world, 
which I think is an extraordinarily important part of your job. I 
wonder if you could share any thoughts you might have on any-
thing that we can do in the Congress to further that work. I think 
it is an important element of democracy building. If you don’t have 
the rule of law, it is hard to have anything else follow from that. 

So I would be interested in your thoughts on both those ques-
tions. 

Justice KENNEDY. On the length of opinions, it might have some-
thing to do with the length of the statutes. 

Mr. SCHIFF. Oh, it is our fault? 
Justice KENNEDY. I am not sure the opinions are that much 

longer. I do think that the dissents and the majority seem to meet 
each other better. And that is an anecdotal, not statistical impres-
sion, because our reduced caseload enables us to adjust the opin-
ions so that we are responding back and forth. I think they are bet-
ter. I think they are more focused. 

Mr. SCHIFF. The problem is you have too small a caseload. You 
have to fit all those words in nonetheless, so you have to lengthen 
the opinions. 

Justice KENNEDY. I will hit the button. I am not sure that they 
are longer. 

Mr. SCHIFF. Well, perhaps not from 10 years ago. But it seems 
like when you compare it to 30 years ago or 40 years ago the opin-
ions were quite a bit shorter, maybe literary in tone and less tech-
nical, certainly a lot less footnotes. I am speaking on behalf of law 
students everywhere who are suffering—— 

Justice KENNEDY. I have not used footnotes in years. 
Mr. SCHIFF. What is that. 
Justice THOMAS. He doesn’t use footnotes. 

INTERNATIONAL JUDICIAL VISITS 

Mr. SCHIFF. Okay. In terms of the international question? 
Justice KENNEDY. International visits work two ways. We go 

there, they come here; both are very good. If you go to the Conti-
nental courts, typically there are, as you know, three Supreme 
Courts, the Supreme Administrative court, Supreme Constitutional 
Court and Supreme Court of General Jurisdiction, which means 
you have three dinners, three lunches, three speeches to give. But 
this is an era in which democracies worldwide are trying to estab-
lish an independent judiciary on our model. 

I was visited not long ago by the Chief Justice of Nepal, a coun-
try we do not think about very often. They had just undergone the 
tragedy where the Crown Prince committed a murder and then 
shot himself. There was a civil insurgency. This wonderful Justice 
came to visit, and he was basically trying to hold that country to-
gether. 

Judges check each other out. This was a learned, erudite, quiet, 
thoughtful, wonderful man. I said, ‘‘Thank you for visiting the 
Court,’’ and I took him out, down the steps. I said, ‘‘What can we 
do, Justice, to help your country?’’ And he said, ‘‘You have to keep 
doing what you do. You are a model to the rest of the world.’’ 
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Well, that was a gracious remark to make me feel good as the 
host and to recount for my colleagues, which I did. But it occurred 
to me that we are not doing enough. There are some real judicial 
heroes out there; in the State court system, including the elected 
judges, and in the international realm. And the verdict is out on 
whether some new countries, particularly in Eastern Europe, are 
going to be able to be successful with an independent judiciary, 
particularly in Russia. And we have much more work to do. It is 
very important. 

Mr. SCHIFF. Thank you. Thank you, Mr. Chairman. 
Mr. SERRANO. Thank you. 
Well, as an Appropriations Committee it is our role to suggest 

and put together the budgets for different agencies, and you know 
that this committee always respects the work that you do, and your 
budget request is always taken seriously. In fact, some would say 
that you get what you ask for. And it is our intent to make sure 
that you have what you need. It is always an honor for us, notwith-
standing my uncertainty at times with the idea of you coming be-
fore us. You alleviated some of that concern, Justice Kennedy, by 
saying that the separation doesn’t mean we can’t talk to each 
other. Separation of power. So we respect that. 

And once again on behalf of the committee and all members of 
the Appropriations Committee in the Congress, we thank you for 
your service to our country. We thank you for your work. And all 
I can personally say is if you have to rule on McCain, make sure 
you include me. Thank you so much. 
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WEDNESDAY, APRIL 30, 2008. 

DISTRICT OF COLUMBIA 

WITNESSES 
ADRIAN M. FENTY, MAYOR, DISTRICT OF COLUMBIA 
NATWAR M. GANDHI, CHIEF FINANCIAL OFFICER, DISTRICT OF CO-

LUMBIA 
VINCENT C. GRAY, CHAIRMAN, COUNCIL OF THE DISTRICT OF COLUM-

BIA 

CHAIRMAN SERRANO’S OPENING STATEMENT 

Mr. SERRANO. The subcommittee will come to order. Good after-
noon. 

Today the subcommittee will hear testimony on the fiscal year 
2009 budget for the District of Columbia. I would like to welcome 
Mayor Adrian Fenty back to testify before this subcommittee. The 
subcommittee also welcomes back the Chairman of the District 
City Council, Vincent Gray, and the Chief Financial Officer of the 
District, Dr. Natwar Gandhi. 

With the new leadership in the District of Columbia, this past 
year and a half has brought much excitement and anticipation for 
the residents of this city. Issues such as school reform and a slow-
ing economy continue to make headlines in this region. I myself 
have been able to visit so many of the places here in Washington, 
D.C., but most exciting of its new attractions for someone like me 
is the new Nationals baseball stadium. 

I am aware that the fiscal year 2009 budget is currently under 
review by the City Council and will not be received by Congress for 
at least another month. The Mayor’s request is for a total of $9.9 
billion, including $6.1 billion in local funds, nearly a $141 million 
increase over 2008 levels. 

For fiscal year 2009, the District requested $155 million in direct 
federal payments. Notable increases over the fiscal year 2008 en-
acted levels are for the Water and Sewer Authority, emergency 
planning and security, and for the D.C. schools. The increase for 
D.C. schools includes a one-time payment of $20 million to jump- 
start public school reform. 

I look forward to hearing more today about your plans in this 
area. As I have stated on previous occasions, I am honored to have 
the opportunity to work with the D.C. government to help it 
achieve its objectives. Since assuming chairmanship of this sub-
committee, it has been my goal to ensure that Congress, specifi-
cally the Appropriations Committee, plays a supportive role in the 
District rather than an intrusive role as has been the case in years 
past. 

As a person who was born in Puerto Rico, a territory which 
shares the District’s condition of undefined political status, I sym-
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pathize with your plight and offer my support for full representa-
tion in Congress for D.C. residents. 

It is nice to see all three of you again, Mayor Fenty, Dr. Gandhi 
and Chairman Gray. I thank you for your hard work and dedica-
tion to the city. It truly seems that there is a new energy in this 
city, and I credit your combined leadership. I know that my staff 
finds your staff members very open and easy to work with. I hope 
that relationship continues until the day when I achieve my goal, 
which is putting myself out of business when it comes to overseeing 
the District of Columbia. 

At this time I would also like to recognize the man that we al-
ready paid tribute to and who is such an important ally in this 
cause, and who shares totally my concern, my respect and my de-
sire for the best possible immediate and long-term future for the 
District of Columbia, our Ranking Member, Mr. Regula. We were 
speaking about this being his last hearing on this committee. 

All your other committees finish their hearings, too? 
Mr. REGULA. Uh-huh. 
Mr. SERRANO. So how many years, 30—— 
Mr. REGULA. Six. 
Mr. SERRANO. Thirty-six years in Congress. I think he had a lit-

tle bit more than a couple thousand hearings; don’t you think? And 
here he is ready for this final one. 

Mr. Regula. 

MR. REGULA’S OPENING STATEMENT 

Mr. REGULA. Thank you, Mr. Chairman. It is, of course, with re-
gret that I leave some of these assignments. I have had a great in-
terest in this city. I even volunteered for the subcommittee years 
ago when no one wanted to take the D.C. Subcommittee. I went to 
Silvio Conte and said, Silvio, I will take it if I don’t have to give 
up something else. And I did. And I worked with—who was from 
California? It was chairman—I can’t think of his name. 

Mr. SERRANO. Dixon. 
Mr. REGULA. Yeah, Julian Dixon, who had the same dedication 

to this city that this Chairman and I share. And I think we want 
to make it the shining city on the hill that all of America can be 
proud of. And, Mayor, I think you and your team are working in 
that direction. 

I have said over and over again the most important thing to the 
future of the Nation is education because we have to build on that 
to achieve all the other desirable goals. And you have taken on the 
responsibility with your team for the education system. And with 
Michelle Rhee’s enthusiasm and your great support, I think you 
can really make a difference in the lives of these children. And the 
greatest legacy that all of you will leave is to improve the education 
system of this city, and we will all take pride in it. 

So I look forward to your testimony. I congratulate you for all 
you and your team have already accomplished on behalf of the peo-
ple of Washington. 

Mayor FENTY. Thank you. 
Mr. SERRANO. Before we begin testimony, I would just like to 

make two lighter comments that are very important to me. First 
of all, Mayor Fenty, I don’t think it was smart of you on the day 

VerDate Aug 31 2005 03:36 Jun 24, 2008 Jkt 042830 PO 00000 Frm 00134 Fmt 6601 Sfmt 6602 E:\HR\OC\A830P2.XXX A830P2er
ow

e 
on

 P
R

O
D

1P
C

71
 w

ith
 H

E
A

R
IN

G



135 

when you come for your budget here to run faster than me this 
morning in that race. You could have, you know—but my commu-
nications secretary came in ahead of you, so we are even. But that 
wasn’t fair. 

And secondly, on a real light note, but important to me, I have 
to be one of the luckiest men on earth, not only because I serve 
here and because I have health, but because my residence is two 
city blocks from Yankee Stadium and 17 walking minutes from Na-
tionals stadium. Life is good. 

I now recognize Mayor Fenty, followed by Chairman Gray and 
Dr. Gandhi. I would like to remind you to keep your testimony 
down to 5 minutes. Your full written statements will go in the 
record, but the ability to have you speak only for 5 minutes will 
allow us to grill you and put you through all kinds of problems 
later. 

MAYOR FENTY’S TESTIMONY 

Mayor FENTY. Thank you very much, Mr. Chairman, Ranking 
Member Regula, and distinguished committee members. It is a 
pleasure and honor to be here today to speak to you on behalf of 
almost 600,000 residents of the District of Columbia about the pro-
posed fiscal year 2009 budget, which is entitled Getting the Job 
Done. 

As you mentioned, I have provided written testimony that de-
scribes our local and Federal funding priorities in more detail, but 
in the interest of brevity, I will offer some highlights here today 
and then would be happy to answer any questions. 

The District’s budget represents $5.7 billion in local funds and 
about $3.7 billion in Federal grants for Medicaid, education, trans-
portation and other initiatives. This is our thirteenth consecutive 
balanced budget and it limits the growth of local fund expenditures 
to less than 1 percent at a time when the national economy calls 
for fiscal restraint. 

More than ever my administration will economize the way the 
District government works. Typically, the starting point for a pro-
posed budget is the previous year’s funding level for services, plus 
increases for salaries, for fixed costs and for financing. This alone, 
however, would have reflected a 5.7 percent growth in the District’s 
budget. 

Instead, by building our budget from the ground up, by scrubbing 
out every unnecessary position and finding ways to serve our citi-
zens more efficiently across the government, again the fiscal year 
2009 budget limits local funds growth to less than 1 percent, spe-
cifically .07 percent, the smallest amount of growth in approxi-
mately a decade as proposed. 

At the same time we continue to propose tax relief for low-income 
residents and for small businesses. For example, this year’s budget 
proposal includes changes to the District’s earned income tax cred-
it, which would effectively eliminate income taxes for families mak-
ing $25,000 a year or less. 

Education is the key to the District’s future, as both the Chair-
man and Ranking Member mentioned. No single priority of this 
government is more important than education. I am extremely 
grateful for this subcommittee’s work with us to make radical im-
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provements in our public schools. I particularly want to acknowl-
edge you, Mr. Chairman, and also Ranking Member Regula, for 
your interest and support. I know you are aware of the dramatic 
changes since Chancellor Rhee took over the system last June in 
2007. Today we come to you to ask for your support for $38 million 
in Federal funds that are part of the President’s budget request, 
which we believe will significantly enhance our reform efforts. 

In addition to education funding, this subcommittee has made 
many investments in other key programs in the past. At our re-
quest, the President’s fiscal year 2009 budget contains funding for 
several of the same items, specifically reimbursement for emer-
gency planning and security costs, continued support for our new 
local forensics evidence laboratory, more funds to renovate public 
libraries, and improvements to the combined sewer system to help 
protect the Potomac and Anacostia Rivers from pollution. Mr. 
Chairman, you are right, we both got a bird’s-eye view of how 
much the Anacostia River needs that protection during the other-
wise very successful Capital Challenge this morning. I hope you 
will continue to support these important projects, and I am happy 
to discuss any of them further with you. 

In conclusion, as the District’s Mayor, and as a lifelong resident 
of this great city, I view Congress as a critical partner in our work 
to improve the lives of District residents and the experience of visi-
tors to the Nation’s Capital. I look forward as Mayor to continuing 
to work with all of you on our mutual goal of making Washington, 
D.C., not only a Capital City, but a world-class city without equal 
anywhere throughout the would. 

This concludes my prepared remarks, and I am happy to answer 
any questions. 

Mr. SERRANO. Thank you. 
[The information follows:] 
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Mr. SERRANO. Chairman Gray. 

CHAIRMAN GRAY’S TESTIMONY 

Mr. GRAY. Good afternoon, Chairman Serrano, and Ranking 
Member Regula and other members of the Committee on Appro-
priations Subcommittee on Financial Services and General Govern-
ment. I am pleased to speak to you today about the District’s ap-
propriations and other operational items. 

As the Mayor has indicated, he has proposed an overall budget 
for fiscal year 2009 of nearly $10 billion, which represents an in-
crease of $200 million, or 2.1 percent, above the fiscal year 2008 
approved budget of $9.2 billion, or nearly $10 billion also. 

The proposed local budget is $5.7 billion compared to last year’s 
or the current year’s $5.62 billion, and, as the Mayor has indicated, 
a very small 7⁄10 of 1 percent increase. Again, as the Mayor has in-
dicated, it reflects our efforts to try to control costs. 

The Council has enthusiastically joined with the Mayor and is 
completely committed to improving our educational system in the 
District of Columbia and, of course, the performance of our stu-
dents. The Council also has heartily supported education reform 
and is at the threshold of finalizing legislation that will make pre-
kindergarten available to every 3- and 4-year-old in the city whose 
families want them to be in such a program. 

The District also is focused on improving its library system. We 
have committed $75.6 million in local funds through fiscal year 
2009 toward the improvement of seven branch libraries and $22.3 
million in fiscal year 2009 to restore and modernize the historic 
Georgetown branch library. I ask that you support the President’s 
proposal for a payment of $7 million. 

The Council supports the continuation of the Federal payment 
for school improvement. Because of the success of this education 
strategy, the President has increased the three-sector funding for 
fiscal year 2009 to $54 million. Next year the President has pro-
posed an additional $20 million to help jump-start public school re-
form. I ask that the committee include both of these funding pro-
posals in its bill. 

The Tuition Assistance Grant Program has been very successful 
since its inception 7 years ago. I want to thank the President for 
including full funding for the program in the fiscal year 2009 budg-
et, and I ask the committee to approve the $35.1 million included 
in the President’s budget. 

Last year this committee helped us to enhance our attack on 
HIV/AIDS in the city by removing the prohibition on the expendi-
ture of our local funds for needle exchange programs. I want to 
thank you, Chairman Serrano, and the committee for this and ask 
that you continue to exclude this former general provision from our 
appropriations bill. 

The District of Columbia is seeking an increase in the match rate 
for our foster care and adoption programs to make it equivalent to 
the Medicaid program. The match rate for foster care and adop-
tions in other jurisdictions across the country is at the Medicaid 
match rate. The President’s fiscal year 2009 Federal Department of 
Health and Human Services budget references the proposal for this 
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increase. I ask you for your help in obtaining inclusion of this in-
crease in the fiscal year 2009 HHS budget. 

The President has allocated $5 million in his 2009 budget for the 
Consolidated Forensic Laboratory and $5 million for reimburse-
ment to the FBI for laboratory work. The overall costs for the lab-
oratory is $219 million. The District continues to seek a 27 percent 
match of the total cost by the Federal Government. 

The fiscal year 2009 request for protection and security for the 
Federal enclave includes costs for planning and security related to 
the Presidential inauguration. I ask that the committee fully fund 
the planning and security costs associated with the Federal pres-
ence and provide assistance in obtaining reimbursement for the ex-
ecutive transport/escort service the city provides for the President, 
Vice President, First Lady, as well as the frequent deployments of 
fire and emergency medical services equipment to helicopter arriv-
als. 

I also request the support for two bills currently pending in the 
House, H.R. 733, the District of Columbia Budget Autonomy Act of 
2007, introduced by Congresswoman Norton and Representative 
Tom Davis; and H.R. 1054, District of Columbia Legislative Auton-
omy Act of 2007, introduced by Congresswoman Norton. Passage of 
these two bills will avoid the delays the current congressional proc-
ess creates and will assist the District in operating more efficiently 
and effectively. 

I also would like to end my testimony by thanking you and the 
other Members of the House for your support of and passage of 
H.R. 1905, District of Columbia House Voting Rights Act of 2007. 
I ask your continued support by helping the District gain approval 
of this bill in the Senate. This is vitally important to the District 
of Columbia citizens, both Republican and Democrat. As leader of 
the free world, America should be an example by providing all citi-
zens the right to full citizenship. 

In closing, I would like to ask you to pass this year’s budget re-
quest in time for the start of our new fiscal year without riders. 

I thank you, Mr. Chairman and the other members of the com-
mittee for this opportunity to share our thoughts, and I will be 
happy to answer any questions you may have. 

[The information follows:] 
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DR. GANDHI’S TESTIMONY 

Mr. GANDHI. Thank, you Mr. Chairman, Chairman Serrano, Mr. 
Regula, and members of the committee. I am Natwar Gandhi, 
Chief Financial Officer for the District of Columbia government. 

This has been an exceptionally challenging budgeting and plan-
ning cycle for the Mayor. This February our revenue projections in-
dicated a decline from the December revenue estimate of about 
$621⁄2 million for fiscal year 2009. For the Mayor the greatest chal-
lenge was to control spending in light of a drop in projected rev-
enue. The resulting proposed budget is, for the 13th consecutive 
year, a balanced budget. 

Since the budget was submitted on March 20th, the Council and 
Chairman Gray have already been hard at work. We will continue 
to work diligently with everyone in this collaborative process. 

Our strong financial standing, with the $281 million surplus in 
2007, is a testiment to the steadfast commitment of the District’s 
elected leaders to sound fiscal management. This steadfast commit-
ment has resulted in a $2 billion turnaround, from $518 billion def-
icit to a billion and a half positive fund balance. 

As you can see here in this chart, Sir, it is important to note that 
of that $2 billion increase in fund balance, nearly half was accumu-
lated since the end of the Control Period. Indeed our turnaround 
from junk bond status was faster than any other city that has un-
dergone a similar period in financial crisis, including New York, 
Philadelphia, Cleveland and Detroit. We have had a fund balance 
that is still among the highest in the Nation, substantially im-
proved bond ratings, and a well-deserved respect in the financial 
market. 

This time last year the economic outlook for the District was 
similar to that generally forecast for the Nation as a whole; no 
major disruptions and steady growth in employment, wages and in-
come, but at rates slightly below those experienced in 2006. 

This year, however, the outlook is far less positive. It reflects the 
downturn in the Nation’s economy and the far-reaching effects of 
the troubled mortgage and housing market. In the past 3 months 
the national and the District economies have slowed down. Indeed, 
some financial observers, including the Federal Reserve Chairman, 
are concerned about possible recession in the near term. 

We have observed the slowing in District home sales activity as 
well as the stock market and the overall base of economic activity. 
This slowdown, in combination with recent legislative changes, has 
resulted in an estimate of total revenue less than we expected as 
of last December. Similarly for our May revenue estimate, we are 
closely monitoring April tax collections and the evolving economic 
picture for any signs that the revenues are growing even more 
slowly. 

There are two issues that I do need to raise before I conclude, 
and those relate to our debt burden and tax burden. The District 
faces a wide variety of infrastructure needs facing great demands 
on its Capital Improvements Plan and the resulting borrowing. It 
is difficult to compare the District to other jurisdictions, because it 
is responsible for the multiple functions that normally are associ-
ated with those of a city, a county, a school district and a State. 
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Using the ratio of total tax-supported debt to population, the Dis-
trict is dramatically out of step with other large cities. Compared 
to the District’s $10,000 per capita debt to New York City’s less 
than 7,000, Chicago’s 4,000; Boston is 1,800, and Baltimore is 
around 1,200. This leads to the broader issue of the challenge of 
addressing the District’s comparatively high spending needs with a 
restricted tax base. 

The District, as the urban center of a large metropolitan area, 
houses a disproportionately large share of very poor and needy peo-
ple. The District’s overall poverty rate of 19 percent and child pov-
erty rate of 33 percent are among the highest in the Nation, and 
more than three times the comparable rates across the neighboring 
counties. Unlike other urban jurisdictions, the District cannot pool 
resources across the areas from the same State to serve its urban 
poor. 

In this environment of high expenditure needs, the revenue chal-
lenge is equally great. Now, here is where the U.S. Congress plays 
an important role. Kindly permit me to briefly note two areas that 
merit continuous attention. Both go to the unfunded mandates that 
restrict the District’s own taxing power. One, the prohibition on 
taxing the income earned by nonresidents including those who com-
mute into the city on a daily basis. That 66 percent of the income 
is earned by nonresidents makes the simple point. 

The District has an especially high concentration of nontaxable 
real property, much of it off the tax rolls due to the presence of the 
Federal establishment. Because of this unfunded congressional 
mandate, our residents must shoulder a disproportionate share of 
the cost of the public services, while the benefits generated by this 
city are shared by a much larger community. 

Our thirteenth consecutively balanced budget attests to the fact 
that we have not allowed these mandates to become an excuse for 
fiscal irresponsibility. District residents, through higher taxes, pay 
for these mandates. The looming danger, given the economic condi-
tions in the Nation combined with the District’s high expenditure 
needs, is that should our revenue growth slow down, District serv-
ices would be severely impacted. 

Mr. Chairman, that briefly concludes my oral comments. I would 
like to take this opportunity to stress the particular challenges the 
District faced in preparing this budget in an environment of declin-
ing revenues. The leadership provided by the Mayor and the coun-
cil allowed the District to produce this balanced budget for the pro-
posed 2009 year. As a result we certify that the 2009 budget and 
financial plan as proposed is balanced for 2009 and beyond. 

I would like to thank you, Mr. Chairman and Mr. Regula, for 
your leadership and this committee for its diligent and continuous 
oversight work on the District’s finances during the sustained re-
covery period. We look forward to continuing to work with you and 
this subcommittee during the forthcoming budget deliberations. 
Thank you, sir. 

Mr. SERRANO. Thank you. 
[The information follows:] 
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QUARTERS PROGRAM 

Mr. SERRANO. Thank you to all three of you for your testimony. 
Before we get on to these very difficult questions we have for you, 
we deal with a lot of serious issues in Congress, but every so often 
we deal with something that makes us feel good. I feel good we 
were able to include D.C. and the territories in the quarters pro-
gram. As you know, a quarters program putting a State on every 
quarter was to end this year, and D.C. was not included, and nei-
ther were the territories. I represent the Bronx, but I was born in 
Puerto Rico, so I am looking out for both places, and D.C. goes 
first, for obvious reasons. I am trying to convince them that Puerto 
Rico should go second, but that is another issue. 

My question is, is the design ready? Has it been approved for the 
quarter? 

Mayor FENTY. We have it down to three designs, and the decision 
will be made very fast. 

Mr. SERRANO. Okay. 
Mayor FENTY. We can get you a copy of all three. All three are 

excellent. And we just want to thank the committee, and also Con-
gresswoman Norton, for your support on this issue.. 

Mr. SERRANO. I think it will do two things. It will give the re-
spect in this way, some respect that the District and the territories 
deserve. But my point is that wherever Americans live under the 
American flag, they should be treated equally in every way pos-
sible. And some child somewhere is going to ask his Mom, how 
come D.C. is on the back of a quarter; and Mom will either say, 
wait until your father comes home, or will give the answer, or say, 
we will go to the library tonight or we will Google it and find out. 

I think it is an important thing, and I am looking forward to the 
design. No need to put my picture on the back of the quarter. That 
would be totally improper 

D.C. PUBLIC SCHOOL REFORM. 

Mayor Fenty, some would say the most public battle you have 
taken on during the last year is the overhaul of the D.C. public 
school system. We hear about many initiatives including buyouts 
and school closings. This also happens to be the item for which you 
are asking for the largest increase from this subcommittee. 

Could you discuss your vision for transformation of the school 
system? Also please discuss how your budget request for $20 mil-
lion to jump-start the public school system as well as the $54 mil-
lion requested for school improvement fits into your plan. 

Mayor FENTY. Thank you very much, Mr. Chairman. 
The general vision is that at the end of the day, the District of 

Columbia’s public schools will have the same level of excellence as 
any particular public school system you could pick anywhere in this 
country or any private school or public charter school or anything 
else. The citizens of the Nation’s Capital deserve it, and just like 
a lot of other cities, we have been behind for so long. 

What we have tried to do in the past 10 or 11 months since we 
took over this school system is to give Chancellor Rhee all of the 
flexibility, independence and autonomy to run the system as if 
there weren’t all of the bureaucracies and cumbersome regulations 
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of government, because, to be quite candid with you, with 25 to 30 
years of just heading in the wrong direction of a school system, she 
needs to move fast. So what we have done with the support of the 
Council and Chairman Gray, is allow her to hold administration of-
ficials accountable, to be able to consolidate schools where nec-
essary, and to have the revenue that she needs. 

So she has laid a lot of people off; she has scrubbed some pro-
grams. We are putting about 40 million new local dollars into the 
classrooms without increasing the size of the school’s budget. What 
she expects to do with the additional money that is before your 
committee is to use it for new programs. 

One of the highest-profile things that Chancellor Rhee wants to 
do is have a new agreement with the Washington Teachers’ Union, 
an agreement that would be very equitable where she would have 
more opportunity to hold teachers accountable, but where she 
would be able to provide them more resources, including bonuses, 
and merit pay along the way. We think it will be a model agree-
ment, but we will need additional funds to be able to pay for it. 
This is a great start. 

Mr. SERRANO. And obviously it has support in the community 
and in the local press also, from what I understand. 

Chairman Gray, I know you and other members of the City 
Council have voiced concerns during the past year of or about the 
school reform measures. Could you comment on the Mayor’s plan 
to transform the schools? And are you hearing concerns from the 
constituents to the City Council? 

Mr. GRAY. Well, first of all, let me underscore that we enthu-
siastically and heartily support education reform, and we were de-
lighted to join with the Mayor in embarking on this journey. One 
of the things we did at the very outset last January was to make 
education a committee of the whole issue so that every council 
member was a part of education reform. The Council voted over-
whelmingly to support education reform. And then we made sev-
eral other crucial votes. One was to give the Chancellor the ability 
to have more flexibility in how she addresses nonperformers in ad-
ministrative positions in the school system. 

I think at every step of the way, the Council has done two things. 
One is it tried to be a good steward on behalf of the citizens that 
we represent, to ask the difficult questions. But at the end of the 
day, we have been convinced that what has been proposed to us 
was the direction that should be pursued, and we have supported 
that enthusiastically. 

HIV/AIDS PREVENTION PROGRAMS 

Mr. SERRANO. Mayor Fenty, at this time last year we discussed 
my belief that Congress should remove the controls it has placed 
on the city throughout the years, on the District. We were not as 
successful as I would have wished for last year’s bill. One item 
which I am most pleased about is the removal of the ban on the 
needle exchange program in the District. Can you discuss how you 
have implemented a city-supported needle exchange program? 
What other measures is the city taking to try to stop the spread 
of HIV/AIDS? 
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Mayor FENTY. Thank you, Mr. Chairman, Congresswoman Nor-
ton and Ranking Member Regula. This is a measure that you have 
undertaken to remove this as a rider from our budget, which has 
had, without any hyperbole, life-and-death consequences and posi-
tive ramifications on the city. 

There has been a group called Prevention Works that has worked 
in the city for years now. They have all privately fund-raised and 
have similar groups in other jurisdictions, most notably Chicago 
and I am sure New York as well, who provide clean needles. We 
would like for everyone to be substance-free, but in this day and 
time it is just not a reality. So while we know people may be using 
unclean needles, it is great to have these organizations that are 
working to provide people with clean needles, which we know pre-
vents the spread of HIV/AIDS. 

Within days of the legislation becoming effective, the city wrote 
a $300,000 grant to Prevention Works for needle exchange. We are 
now working with our HIV/AIDS Administration to develop the ca-
pacity of many other local organizations to do the same thing. 

Some of the other things that our new HIV/AIDS Administrator 
Shannon Hader and my new Health Director Pierre Vigilance are 
doing includes marketing, working with the schools, including 
grants that have been set up by the City Council to put resources 
to nonprofits that are working east of the river, where there is the 
greatest prevalence and growth of HIV/AIDS. 

We have one of the most renowned experts in the country, Dr. 
Shannon Hader and a lot of people are recognizing our results. 
Independent groups like Appleseed have increased our scores and 
grades for what we are doing on HIV/AIDS. We are glad to supple-
ment the testimony and get you more information. 

[The information follows:] 
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Mr. SERRANO. That is wonderful. 
The subcommittee is proud to welcome a special guest, Congress-

woman Eleanor Holmes Norton, to the committee. In Yiddish there 
is a phrase that we Puerto Ricans know well; it is ‘‘nudge.’’ A 
nudge is a person who pushes and pushes and pushes. And this 
person, on behalf of D.C., pushes and pushes and pushes, and we 
are very proud to have you on the panel today. 

Mr. Regula. 

SCHOOL DROPOUT PREVENTION 

Mr. REGULA. Thank you, Mr. Chairman. 
Just a couple of questions. I put most of my questions in the 

record in the interest of time. 
Mr. REGULA. One of the problems that confronts the school sys-

tem is dropouts, as you well know. What success have you had? Do 
you have programs to try to address that? And do you get some of 
the institutions in the area of higher learning to bring in some peo-
ple, maybe offer courses in the high school so that young people 
have an idea that maybe they can go to college? If they haven’t 
thought about it, but if they get some exposure, that could be one 
of the ways of addressing it. But I would be interested in your com-
ments on the dropout rate generally. 

Mayor FENTY. A huge issue, as you know, Congressman. What 
the Chancellor envisions is having middle schools and high schools 
that challenge the young people, and stimulate them, and excite 
them so they won’t want to drop out. That is why the $40 million 
additional going to the classrooms is for arts, language, music and 
either vocational education on one side or AP classes on another, 
and enhanced sports as well. These things are a big part of keeping 
kids engaged so you will see a lot of that, you will see a lot of the 
encouragement. 

Ms. Rhee also believes, and I support her 100 percent on this, 
that after-school activities are extremely important, because we 
only have the kids from 9:00 to 3:00 in the schools. So by next year 
she will have a comprehensive after-school program in every school, 
where we make sure that we are keeping the kids engaged, they 
are learning something, and they are excited. No matter what is 
happening in their own community or at home, we don’t want that 
to detract from their educational experience. 

I think that is the general vision of the Chancellor, and we have 
made great strides, and this budget which is before you will allow 
us to make even more. 

THREE-SECTOR EDUCATION FUNDING 

Mr. REGULA. Do you support the three-sector education funding 
that the President has requested? I assume you worked out the de-
tails with the White House. 

Mayor FENTY. That is exactly correct. The Chancellor has been 
engaged in discussions, as has the City Administrator, going well 
back into the winter. While there are a lot of details, the essence 
of it is that by strengthening the entire education system in the 
District of Columbia and putting more money into the public 
schools, we think we are going to have a world-class education sys-
tem. 
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And I agree with the Chancellor 100 percent, that in the District 
of Columbia we have to be supportive of education in as many dif-
ferent arenas as humanly possible, and we have tried to do that. 

Mr. REGULA. Chairman Gray, I assume, speaking for the council, 
you would take the same position? 

Mr. GRAY. We do. We certainly support the three-sector funding 
and look forward to those additional resources. Focusing as the 
Mayor has on public education, we need every resource available 
to us now to quickly jump-start our system. 

Mr. REGULA. Mayor, would you support an increase in the sti-
pend for the high school students—in the scholarship program so 
they would have greater choices? 

Mayor FENTY. Well, the Chancellor worked very hard on what 
was submitted by the White House through OMB, and so before we 
would make any changes, any additions or decreases, I would want 
to go back to her point people in the Federal executive. 

What I can say is that the package before you, the quote/unquote 
package, of three-sector funding has been worked on by all three 
different sides, and I think it is the right compromise for right now. 
Whether there should be adjustments in the future I can’t say, but 
I can say you have the support of this administration to work with 
you. We would like to have everybody at the table before we would 
say yea or nay to any additional changes. 

Mr. REGULA. Certainly I congratulate you, and the council, and 
the administration on putting an emphasis on education, because 
that is the future of the young people in this community and the 
community in general. 

Mr. Chairman, I will put the rest of my questions in the record. 
Mr. SERRANO. Thank you, Mr. Chairman. 
Ms. Kilpatrick. 

D.C. STATEHOOD 

Ms. KILPATRICK. Thank you, Mr. Chairman. 
Good to see you all this year. 
It is my understanding that there are about 600,000 residents in 

the city—the State of D.C., and of that 600,000 in the State, you 
generate among them $5.7 billion—was that the number that I 
heard this morning? 

Mayor FENTY. Yes. 
Ms. KILPATRICK. Of your own money, $5.7 billion comes from the 

residents who live here. 
Mayor FENTY. Correct. 
Ms. KILPATRICK. And $3.7 billion is what the Federal Govern-

ment gives you on Medicaid and other categories. 
Mayor FENTY. Yes, ma’am. 
Ms. KILPATRICK. I am hopeful that as we have a new administra-

tion in November, we will be able to move forward with D.C. state-
hood. It is time. 

Mayor FENTY. Thank you very much. 
Ms. KILPATRICK. There are many other States, three or four 

other States, and it is just time. You deserve two Senators and a 
Congressperson, and we hope that we can move forward on that 
next year. 
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CAP ON ATTORNEY FEES FOR SPECIAL EDUCATION CASES 

As we discussed, there were caps on your attorneys’ fees for dis-
abled children. Something was worked out. I never heard the 
final—my staff is kind of keeping me up. How does that work now? 
We didn’t need legislation. Was the cap removed, and are the chil-
dren being represented adequately? 

Mayor FENTY. My understanding, as I recall it, the cap is still 
in place. The cap is still in place, but what the Chancellor has tried 
to do is—for some reason, prior to us taking over the system, DCPS 
would fight everything. We would just fight all of the legal cases, 
no matter whether or not we knew that we weren’t providing the 
services required by Federal law. So what you will see the Chan-
cellor do is to say, ‘‘listen, we know that the system is broken.’’ In 
some cases, instead of fighting and driving up exorbitant legal fees 
and not serving the child, we will just serve the child and just stip-
ulate with the attorneys that things are not as they should be. 

We think that is going do two things. It is going to allow the 
cases where there is really some disagreement to go through, and 
hopefully the attorneys will get what they need and will fight for 
the kids. In cases where we just know we have done wrong, we are 
going to provide the service for the kids. In the Chancellor’s budget 
there is a lot of improvement on special education, most notably in 
creating lab schools in the public school system in the District of 
Columbia. 

Ms. KILPATRICK. So the cap itself maintains itself. 
Mayor FENTY. Correct. 
Ms. KILPATRICK. It is not a detriment to getting the representa-

tion it needs to have for the children. 
Mayor FENTY. I think by ending the automatic dispute, by saying 

we know we have done wrong in some cases, and saying, listen, we 
know we need to fix this, I think you will see a lot quicker results 
for the children. We are working very closely with anyone who is 
advocating for children, especially those who may need special 
services. 

Ms. KILPATRICK. That is good. 

FEDERAL FUNDING OF D.C. 

In the Federal request for 2009, I notice the Executive Office of 
the Mayor is zeroed out, as is the chief financial officer zeroed out 
for Federal funds. Does that mean the general fund of D.C. will be 
used to compensate that, or you don’t need any dollars there? 

Mayor FENTY. Well, I don’t know if there was a special provision 
last year. What I am being told is that there were some grants that 
went through the EOM. 

Let me actually yield to the CFO. He probably knows this chap-
ter and verse. 

Mr. GANDHI. That is true that this is basically the flow-through 
grants that go through our offices. 

Ms. KILPATRICK. We don’t have any for you at this time? 
Mr. GANDHI. I am sure you will, but later as the budget process 

goes through the Hill. 
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Ms. KILPATRICK. Right. You didn’t as the budget was being pre-
pared, but we are hopeful that we will have more grants for D.C. 
as we go forward. 

Mr. GANDHI. Right. 
Ms. KILPATRICK. I, too, want to commend you as an educator and 

a grandmother. Education is the key. You get a good education, you 
have some options; if you don’t, then unfortunately you have other 
kinds of problems. 

In China and India they spend 70 percent of their Federal dol-
lars on education. 

Mayor FENTY. Wow. 
Ms. KILPATRICK. In our country we spend 2 percent of this $3 

trillion budget on education and then leave it to the States. There 
is something very wrong with that. So we need people like your-
selves, Mr. Chairman, and others who have that vision. When we 
shortchange the children now, we pay for it later. So I want to com-
mend you for what you are doing. 

Mayor FENTY. Thank you. 
Ms. KILPATRICK. And I look forward to continuing working with 

you. 
Mr. SERRANO. Thank you. 
You are a grandmother? 
Ms. KILPATRICK. Absolutely. Five, I know I don’t look like it. It 

is great. 
Mr. SERRANO. It is good to score points with the Vice Chair-

woman. 
Mr. Alexander. 

FEDERAL FUNDING FOR D.C. EDUCATION 

Mr. ALEXANDER. Thank you, Mr. Chairman, Mr. Mayor, members 
of the table, thank you for being here. 

Mr. Mayor, the administration’s budget has provided $74 million 
to improve K–12 education in the District, which you have identi-
fied as a top priority. And it expands upon the successful three-sec-
tor education strategy, an effort to help all sectors of education in 
the Nation’s Capital. The budget provides $20 million to jump-start 
reform initiatives for the District’s traditional public school system, 
where your office has assumed more responsibility and is com-
mitted to building on key principles of the No Child Left Behind 
Act. 

Eighteen million dollars is provided to support public charter 
school development and quality. D.C. has a particularly high per-
centage of students enrolled in charter schools. Ensuring the 
schools are high quality is, of course, extremely important. This 
$18 million will enable the continuation of the D.C. Opportunity 
Scholarship Program that provides low-income District parents 
more options for obtaining a quality education for their children. 

Under the three-sector approach, funding has flowed to these 
three branches. Each year the charter schools are receiving $13 
million each more than they would have otherwise. Do you feel 
that this has been an effective funding strategy? 

Mayor FENTY. I am sorry, did you ask if I feel that it has been 
effective? 

Mr. ALEXANDER. Effective. 
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Mayor FENTY. I do. But more importantly, I think the people I 
have appointed to be subject matter experts in education feel that 
it has. 

One of the things that is important in the District of Columbia, 
because we are so far behind on education, is that we educate the 
children and give them excellence by any means necessary, and as 
quickly as humanly possible. It would almost be hypocritical for 
me, with the type of shakeups that we have been pushing for in 
the school system, to not recognize there are other ideas and other 
people outside the traditional public school system who bring ideas 
and creativity, and energy to educating our children in the District 
of Columbia. 

And so, again, I will repeat what either Chancellor Rhee or 
Chancellor Joel Klein in New York, who Congressman Serrano 
knows very well, has said before: If someone is providing an excel-
lent education to a young person in the District of Columbia, they 
are going to have the support of this administration; and those who 
do not will not have our support, and that could be in the public, 
private or public charter schools. 

COURT-APPOINTED SPECIAL ADVOCATE PROGRAM 

Mr. ALEXANDER. I would like to talk to you about the court-ap-
pointed special advocate organization. As you know, CASA, as it is 
called, are trained volunteers who represent children in cases of 
abuse and neglect in the District of Columbia family court system. 
Approximately 4,000 cases of abuse and neglect are currently in 
the D.C. Court system, and 1,500 new abuse and neglect cases are 
brought before the D.C. family court every year. 

The CASA for Children of D.C.’s goal is to recruit and train an 
advocate to serve every one of the abused and neglected children 
in D.C., all toward the goal of matching each child with a perma-
nent and loving family. It is my understanding that the CASA has 
actually saved the District money. I wonder where CASA fits into 
the D.C. budget and priority list given its enormous impact on the 
District and whether you plan to fund it or not. 

Mayor FENTY. We do, Congressman. They were funded in this 
year’s 2008 budget, and they will be funded in the 2009 budget as 
well. Like you, we recognize the enormous amount of great work 
they have done for young kids in our child welfare system. 

Mr. ALEXANDER. Thank you, sir. 
That is all, Mr. Chairman. 
Mr. SERRANO. Mr. Cramer. 
Mr. CRAMER. Thank you, Mr. Chairman. 

NATIONAL CHILDREN’S ALLIANCE 

Mr. Mayor, welcome before this subcommittee. 
I have been in the U.S. Congress since the early 1990s, and, as 

my colleagues, we live here in the District of Columbia almost as 
much as we live back in our home districts. Unfortunately we don’t 
get to enjoy the District as much as we would like, because we are 
constantly going back home as soon as our session is over with. 

However, think back on what the District was like in the early 
1990s versus what it is now. It is a totally different place, and it 
is our Nation’s Capital. We need to be proud of what goes on here. 
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I congratulate you. You are off to a good start. I followed your ca-
reer there. 

I do want to bring up, since my colleague Mr. Alexander brought 
up the CASA, Court-Appointed Special Advocates, in my prior life 
I was a district attorney in north Alabama, and we put together 
a pilot new program to interview with physically and sexually 
abused children, and we called it the Children’s Advocacy Centers. 
We started there in north Alabama; there are 7–, 800 of them 
around the country now. We couldn’t believe that what we started 
to try to rescue these kids and hold the offenders accountable and 
then provide services to restore their lives and their families’ lives 
would be copied by communities around the country. 

But I came to D.C., and we worked with the task force here for 
a number of years to establish the Safe Shores Program, and it was 
a newcomer. It needed to be here because we have a lot of kids that 
are in the system here that—their situations need to be addressed. 

But the nonprofit that is the pilot of this, the National Children’s 
Alliance, moved here to D.C. I have to tell you, their involvement 
with D.C. government from the get-go was a nightmare. The Na-
tional Children’s Alliance was going to collocate with Safe Shores, 
and we found a firehouse on the other side of the Hill, on the Sen-
ate side across from the Hyatt Regency, that had been shuttered 
for years, and we were going to move together in there. This mem-
bership organization was going to occupy some administrative 
floors upstairs, and this working child abuse intervention program, 
Safe Shores, was going to be downstairs. It would be in a firehouse. 
What a nice image for kids to come into that that are going to have 
to tell what I would not want any child to have to tell. 

But the control board then sort of intervened and took over and 
delayed that decision and delayed that decision. But then we 
looked with the city’s help—or the District’s help, we looked at 
Gales School and another older school on the Senate side as well. 
We got excited about that collocation. In fact, that was authorized 
in the 2002 budget and then funded to the tune of $7.3 billion, but 
this city pulled or cancelled those plans in 2004 because city ad-
ministrator Robert Bobb—I think I have the name right—decided 
that was not an appropriate use for that particular site. So once 
again, after years of awaiting, an expectation that was pulled 
again. 

The downside, the National Children’s Alliance spent money with 
the city’s understanding, cooperation and participation with archi-
tecture plans to show what that school could be converted to for 
Safe Shores’ benefit, for the National Children’s Alliance benefit as 
well, and they lost that money when that project was pulled. So 
they went their own way and bought property in another location. 
Safe Shores went another way there. But we have a claim in the 
city or District process for reimbursement for that money. I know 
this is new to you. 

Mayor FENTY. Yes. 
Mr. CRAMER. Hopefully it is not new to your folks. Would you all 

take another look at that? That thing has just been stalemated for 
so long, and I think there are some equities there that we need to 
look at together. Sorry you had to listen. 

Mayor FENTY. Oh, that is fine. 
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Mr. CRAMER. Along the way, Safe Shores got created. We have 
hosted groups here from all around the country, Columbus, Ohio; 
Chicago before they built their programs. Sent task forces in here. 
Together we hosted them as Safe Shores, and they went back to 
their communities and built their programs and established an 
even stronger model for the rest of the country. It has been a ter-
rific partnership, nonprofit, that helps the public sector, too, be-
cause your Child Protective Service workers get a chance to work 
in an environment at Safe Shores that they wouldn’t get if there 
wasn’t a Safe Shores. 

I think there are a lot of issues involved. I will address a letter 
to you and help you see what our concerns have been and what the 
history has been, and let’s see where we can go with that. Thank 
you. 

Mayor FENTY. We will follow up with you, Congressman, and the 
Chairman right away. 

Mr. CRAMER. I thank the Chair and the committee’s indulgence 
over that. 

Mr. SERRANO. No, we thank you for that. 
Mr. Ruppersberger. 
By the way, congratulations. I see the Orioles are in first place. 
Mr. RUPPERSBERGER. Let me ask you one question, Mr. Mayor: 

Do you like the Yankees? 
Mr. SERRANO. I think I can answer that for him. He loves the 

Yankees. 
Mr. RUPPERSBERGER. I withdraw that question. I wouldn’t put 

the citizens of Washington in that position at all. I withdraw that 
question. It is a little thing we have: going between the Orioles and 
the Yankees. 

WASHINGTON METROPOLITAN AREA TRAFFIC 

First, I want to say leadership starts at the top. Your team have 
done an excellent job. Management is about hiring the best people. 
Working with your county council, it is so important to have that 
check and balance, share the credit and set your mission. You have 
to have good people. I think your priorities are in order. Any major 
metropolitan area needs to prioritize. 

With that said, I am going to get into the area of infrastructure. 
That is the issues of traffic. Those of us who travel in D.C. and who 
have been involved in local government understand there is a lot 
more that we could probably do in D.C. The traffic situation has 
evolved, and it is pretty bad. And we in this area, the Virginia, 
Washington and Maryland area, are facing a problem, probably 
worse if we don’t deal with it in the next 10 years, as bad as LA. 
We have to really address the issue. A lot of it is getting people 
out of cars into rail, those type of issues. 

What I want to raise with you and would like to work with you 
on that, and I have had conversations Chairman Oberstar and 
Chairman Serrano. Chairman Oberstar is Chairman of the Trans-
portation Committee in the House. We have a BRAC (Base Re-
alignment And Closure) process. My district, MD–02 goes from Fort 
Meade to Havre de Grace; but Fort Meade, NSA, BWI airport, all 
in that area. So we are going to have a tremendous number of peo-
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ple coming from Virginia and Washington working in these areas 
because of BRAC 2005. 

I did some research, University of Maryland College Park and 
also the University of Minnesota. There are groups within the col-
leges themselves who are getting educated in the transportation 
area with studies. The focus of the studies is to improve not only 
signage, but to use technology to synchronize our lights, to study 
where we can improve the traffic, how we can improve the traffic. 
In order to improve traffic it can’t be one street at a time. It is look 
at the whole picture of traffic. I think this is something extremely 
important for the Nation’s Capital and for your constituents—— 

Mayor FENTY. Yes. 
Mr. RUPPERSBERGER [continuing]. And for Congresswoman 

Holmes Norton’s constituents, that we work together and it ties in. 
It is not just D.C.; it is people coming from D.C., Virginia, Mary-
land, this whole area. 

I would like to make contact with you after this hearing and talk 
to you about that and maybe attempt to talk to the Chairman 
about it with the possibility of getting some monies for a study to 
deal with the issues of traffic. Traffic not only deals with the issues 
of moving people, people sitting in their cars going to work, they 
waste a lot of time, it is also a quality-of-life issue for your con-
stituents. 

Mayor FENTY. We would appreciate working with you. As a 
former county exec, you know you how important this is and how 
politics is local. So I think both because of your jurisdiction and 
your congressional district and then how regional traffic issues im-
pact the city, it would be a great partnership. So you have my com-
plete support. I would be glad to have my staff reach out to you 
immediately right after this hearing. 

Mr. RUPPERSBERGER. Okay. 

GANG TASK FORCE 

The other thing is the issue of gangs. We were able within the 
CJS subcommittee to get monies—and, by the way, crime has no 
geographical boundaries new to gangs—and to get monies to go 
from Philadelphia to North Carolina, including the District, and to 
really work with a database that will get real-time information on 
where we are and identifying gangs throughout the whole area. If 
there is a lot of law enforcement—for instance, there is a lot of 
focus in northern Virginia, and the gangs move into the District 
and into Maryland. 

So this gang task force is a task force that will use technology, 
but also another component of this is to deal with the issue before 
the kids get to gangs. The reason kids go to gangs, because their 
family is worse than what they feel they are getting in the gang, 
and the gang becomes their family. So we are dealing with dif-
ferent communities to try to reach to the children ahead of time. 
So I think it is also important to communicate about meeting with 
your police chief. 

Mayor FENTY. Yes. 
Mr. RUPPERSBERGER. Do you call it chief or commissioner in 

D.C.? 
Mayor FENTY. Chief. 
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Mr. RUPPERSBERGER. Mainly your police chief—and make sure 
she ties into the jurisdiction. The headquarters of this will be in 
Maryland with the Maryland State Police, and we want to make 
sure you are tied into our software package and whatever we need 
to do there. So those are two issues after the fact we will get with 
you on. 

Mayor FENTY. We will follow up both with you and the Chair-
man. Thank you. 

Mr. SERRANO. The Chair wishes to note I recognize Members al-
ternating between Democrats and Republicans based on when that 
Democrat or Republican walked into the hearing, and I skipped 
over Mr. Goode, and I totally, totally apologize. And I recognize 
you, and instead of the 5 usual minutes, you can take 51⁄2. 

D.C. REPRESENTATION IN CONGRESS 

Mr. GOODE. Thank you, Mr. Chairman. I won’t use that. 
Mr. Mayor, Mr. Gandhi and Mr. Gray, thank you for being here. 

I know Mr. Gray mentioned this, the issue of D.C. representation 
here on Capitol Hill. Do you want to see House and Senate rep-
resentation for residents of the District of Columbia? Is this an ac-
curate statement? 

Mayor FENTY. Yes, yes. 
Mr. GOODE. Have you thought about trying to incorporate with 

Maryland and return D.C. to—part of the District north of the Po-
tomac to the State of Maryland and become part of Maryland so 
that you would have that representation? 

Mayor FENTY. I think there are a lot of different viewpoints on 
this issue, as you can imagine, Congressman. From my own infor-
mal poll, I think most residents feel that the District is so unique 
now that merging back, retrocession, is not the preferred option. 
There are some district residents who actually support it, though. 

The other thing, and I can’t speak for Maryland residents, but 
the other thing I have heard, and you can certainly speak to Con-
gressman Ruppersberger or Governor O’Malley on this, is that 
Maryland residents don’t support that either. 

It seems that the option that has been pushed for over the last 
couple of decades is to give the District of Columbia full voting rep-
resentation for the 600,000 residents. That is the preferred option. 

Mr. GOODE. Now, in the situation with the part of the District 
that used to be south of the Potomac. Arlington is just part of Vir-
ginia now. 

Mayor FENTY. Right. 
Mr. GOODE. Let me ask you this: What if Arlington said, hey, we 

want the whole full District back? 
Mayor FENTY. You know, sir, again, there are just no limits to 

the number of hypotheticals that you could come up with around 
voting representation. I think two things are true: That the District 
residents unanimously are not satisfied with where we are now, 
and the District residents also appreciate that we have some mo-
mentum on this issue. Just the virtue of the fact we raised the 
question and try to help come up with a solution, shows that mo-
mentum. And everyone from Senate Majority Leader Reid to our 
own Congresswoman here, and 57 Senators and the majority of the 
House believe that something should be done. 
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We started with a compromise that Congresswoman Norton and 
Congressman Davis came up with a bipartisan compromise last 
year, and hopefully we can push forward on that. I haven’t heard 
anybody from Virginia mention that, but that one probably would 
not have the support of District residents. I think working together 
we will come up with something very quickly, and I think the tides 
are turning in the District’s favor. 

Mr. GOODE. All right. Thank you, Mr. Chairman. 
Mr. SERRANO. Thank you. 
I don’t think that plan would work because then Maryland would 

have two baseball stadiums, and Virginia would have none. See, it 
all comes under baseball. That is what this is all about, you realize, 
right? It is that nice stadium. 

Ms. Wasserman Schultz. 
Ms. WASSERMAN SCHULTZ. Noting that the Florida Marlins are 

still in first, Mr. Chairman. 
Mr. SERRANO. Not for long. 

CAPITOL VISITOR CENTER 

Ms. WASSERMAN SCHULTZ. Mayor Fenty, it is very good to meet 
you. I haven’t had a chance to meet you personally. 

I wanted to focus on the impending opening of the Capitol Visitor 
Center. We are working closely with the city on developing the 
Circulator bus route that will pick up tourists, visitors to the CVC, 
at Union Station, circle through some circuitous route, and keeping 
in mind the security needs that we have at the Capitol, and then 
eventually drop them off at hopefully someplace close so that the 
little legs of children, frail legs of senior citizens won’t have to walk 
extremely far. 

How is the coordination going with the Capitol Police and with 
the Architect of the Capitol on that process of developing that 
route? There is obviously going to be an increased demand for that 
Circulator bus route. Are you adding buses; are you addressing the 
demand? 

The other concern that I have is, there is a dollar charge for get-
ting on that bus. And, you know, I chair the Legislative Branch 
Subcommittee, and our committee members are also somewhat con-
cerned on both sides of the aisle about the additional cost of getting 
those folks transported to the CVC. 

Mayor FENTY. So let me address the first issue. I think the gen-
eral point is the administration, the local administration, supports 
this 100 percent. I know that DDOT has been in discussions with 
the Architect of the Capitol, and I think they are discussing every-
thing from additional buses to making sure that there is additional 
hours, and that we kind of focus in this particular Circulator route 
on the unique needs of our tourists. And so we will make sure that 
we will continue to do that. 

I think one of the things we are very cognizant of and paying at-
tention to is how the Circulator has been marketed. It has really 
been a boon for the District since we established it. People like to 
know everything from the colors of the bus, to how well they are 
kept, the regularity that they run, to the very tight routes, as well 
as the price of the fares. So expect that to remain intact as we 
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bring the Circulator not only to the Capitol route, but we bring 
more Circulator routes throughout the District of Columbia. 

If you need anyone from the Department of Transportation to 
just give you an update or more specifics or time lines, we would 
be glad to get it. But from my understanding, the discussions with 
the Architect have been going very well. 

Ms. WASSERMAN SCHULTZ. If we could sit down with DDOT, that 
would be great, so I could get a more specific update. The concern 
that I have is I think the Circulator buses hold about 50 people, 
something like that, from what I understand; 40 maybe. 

Mayor FENTY. I think 50 seats, and then it can go as high as 70 
with standing. 

Ms. WASSERMAN SCHULTZ. Many of our groups have more people 
than that, and the buses circulate every 10 minutes. So if you are 
trying to get a group of 150 kids from the Union Station to the 
CVC, it will take 50 minutes for the whole group to gather, at 
least. 

When I was speaking to the Architect of the Capitol at our CVC 
oversight hearing, which we have every month, I didn’t really get 
a satisfactory answer as to how we were going to address that con-
cern. Obviously we can’t have it take 50 minutes to have a school 
group to get to the CVC. 

Mayor FENTY. That is a good question. Let me reiterate to you 
how important the tourism industry is to the elected officials of the 
District of Columbia government. And to that extent we would find 
it in our interest to make sure, whether it is larger buses, whether 
it is two buses back to back, or something that—the transportation 
officials could probably come up with better ideas—whatever it is, 
to make sure that our Circulator route on the Capitol is tourist 
friendly, we will get it accomplished. We will both meet with the 
Architect and provide you and the Chairman with a briefing on a 
couple of different alternatives, and as is the case, hopefully, you 
can help us come to the right decision. 

Ms. WASSERMAN SCHULTZ. Thank you. 

D.C. AND CAPITOL POLICE COORDINATION 

Two questions. I know that I have spoken to the Capitol Police 
about their perception of the coordination that goes on between the 
DC Police and the Capitol Police. What is your perception of how 
well the two agencies work together? 

Mayor FENTY. To be honest with you, I think it is nothing short 
of remarkable, given all of the threats. Every time I ask the Chief 
the number of threats and incidents that come in to the Nation’s 
Capital, it is more than any resident would ever imagine. Whether 
it is putting out of the bomb threats that have been right outside 
the Capitol, or just going after people who happen to be speeding 
around the Capitol campus, I think there is great coordination. It 
started under our predecessor Anthony Williams and the Ramsey 
administration. But our Chief Lanier was a special operations divi-
sion commander, which is one of the reasons why I selected her, 
because she had a tremendous amount of training in homeland se-
curity, special operations and working with the Federal police au-
thorities. 
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Ms. WASSERMAN SCHULTZ. Well, it is a tremendous source of 
pride for me as a woman that you have a female police chief, and 
I think it is to your credit that you made that selection because she 
seems to be doing an excellent job. 

BIKE SHARING PROGRAM 

Mr. Chairman, with your indulgence I just want to ask about the 
bike-sharing program, because we are starting a bike-share pro-
gram on the Capitol grounds and wondered if you had any advice 
for us as we move forward. We are trying to minimize costs, defi-
nitely had to cut back the ambition of some of the people who were 
spearheading this effort, but how do you assess—the real issue is 
how do you assess the potential need for the service, how much you 
would—— 

Mayor FENTY. To be honest with you, two things. One, we know 
the District residents. We know that people are both more con-
cerned about being healthy, more concerned about their environ-
ment and want ways to demonstrate both. 

Two, as anyone who has just traveled to any major city in Eu-
rope knows, bicycles are a lot bigger part of the daily activity there. 
In fact, there are some European cities that have garages for bicy-
cles. We want to keep pushing in that direction. 

The thing I will stress is that putting dollars forward to it is 
worth it. I think it increases the quality of life. More people want 
to live here when there are more bike routes and bicycles available. 

I think the private sector will pony up to it. I don’t know how 
the private-public partnerships work on the Hill, but we have been 
able to use them in our bike-sharing program, and we would be 
glad to share that with you. 

Ms. WASSERMAN SCHULTZ. While we are meeting on the CVC, if 
we could add on the bike-share program, that would be great. 
Thank you very much. 

Mayor FENTY. Thank you. 
Mr. SERRANO. I will put the rest of the questions in the record. 

FISCAL SITUATION 

Mr. SERRANO. I would like to move on now to discussion of the 
city’s financial security and soundness. There have been a few trou-
bling articles recently that I would like you to comment on, Dr. 
Gandhi. First, it has been reported the city entered into a situation 
with bonds that have now being portrayed as a risky way to fi-
nance projects. Is it true that, as reported, the city now has to 
repay more than a million dollars a month more than expected? 
Will this amount increase, and does this concern you? 

Mr. GANDHI. Sir, I think that article that had appeared in the 
newspapers really misses the whole mark. The program that we 
with, the so-called auction rate securities whereby we borrow short 
term, had been a very successful program. In year 2008 alone, we 
would save $10 million using that program. In the last few years, 
I would say since 2006, we would save $100 million in interest 
costs by using that particular program. 

What happens here is that we have to look at the mix of our bor-
rowing. Of about $41⁄2 billion borrowing, these so-called auction 
rate securities that the article referred to is about 10, 11 percent. 
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And I think it is a most appropriate mix to have since it saves us 
a lot of money. And that situation is entirely under control. And 
by the end of this next month, we will have provided to secure 
those securities with enough funding and enough provision that I 
would say the city is for more better off than if we had not taken 
on those auction rate securities. 

Mr. SERRANO. So the last part of my question was, did this con-
cern you that this would create a problem? 

Mr. GANDHI. No, sir, not at all. There are $200 billion securities 
out like that. Hundreds of municipalities use that. And we used it 
most judiciously. 

Mr. SERRANO. I have to tell you, the committee members are out-
raged that you would think a reporter didn’t get the story right. 
Oh, boy, am I in trouble. 

FINANCIAL AUDIT 

My next question is regarding the recent audit which found three 
material weaknesses—and that is the quote—in the city’s handling 
of its finances. Could you discuss what is being done to correct 
these problems? And is there reason to be concerned that these 
issues, coupled with a downturn in the housing market, could 
threaten the economic strength of the city? 

Mr. GANDHI. The material weakness issue is troubling, and we 
are very much concerned about that. One had related to the school 
system, and we had experienced that material weakness last year. 
We had not had enough time to work on it; however, I am quite 
confident as we proceed through the 2008 audit that we would re-
move those material weaknesses substantially. 

And I guarantee you, Mr. Chairman, Mr. Regula and members 
of the committee, the city’s financial situation is not at all threat-
ened by any of these since we have received a clean audit—this 
would be the 11th consecutive balanced budget with clean audit 
with substantial reserves. And we have had A-plus bond rating 
with a stable outlook from all three rating agencies simultaneously. 
That has never happened before. So I am quite confident about the 
city’s finances under the leadership of the Mayor and the council. 

CRIME 

Mr. SERRANO. One last question. Could you comment on your 
plans to combat crime in the District? In recent weeks there were 
a number of murders in one Northeast D.C. neighborhood. As well, 
The Washington Post ran a story about the large increase in home 
burglaries in the city. Whether the economic downturn is to blame 
for the increase or not, could you comment on what your plan is 
to do to confront this increase in crime? 

By the way, I should have prefaced that by saying I don’t want 
to sound like a contradiction. On one hand I want to take myself 
out of business in having anything to do with telling the city how 
to behave. That day hasn’t come yet. On the floor we get a lot of 
questions about what is happening in D.C., both from Members 
who live here in the District and others who have general well-in-
tentioned concern. So these questions are not part of a continuation 
of a behavior of the past, but rather to be able to answer questions 
as they come to us. 
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Mayor FENTY. We find it much more than appropriate. We actu-
ally appreciate the question. 

What the Chief has done—it is important to start out by saying 
if you look at the crime map, it actually looks the opposite of Dr. 
Gandhi’s chart. It has steadily gone down. Whether you measure 
it in homicides, burglaries, robberies or any other type of violent 
crime probably going back 25 years, it just continues to go down. 
There are upticks from time to time. And what we found is the up-
tick like the one you described in the fifth district, they are hap-
pening less and less. They are happening longer intervals. 

Mr. FENTY. So our job is to try and extend that interval and re-
duce the uptick by as much as possible. The Chief is doing a num-
ber of different things, one, putting more police officers on the 
street, everywhere from New York, Chicago, Philadelphia, that is 
obviously the key. She is taking people out of desk jobs. I just went 
to an academy graduation where 40 new officers are hitting the 
streets. We are going to get up to a sworn officer count of 4,200 
by the end of the fiscal year, the budget that you will be approving, 
and we have got money in there to do so. 

The second thing that she is doing is really trying to make sure 
that we solve some of these tragic crimes quicker. Just take the 
homicide rate for example. The homicide closure rate for this year 
is 64 percent, which is almost double where it was last year. And 
last year was one of the highest levels that it had ever been. That 
shows great work on the part of our detectives, bringing people off 
the streets who could then do a subsequent crime. 

The other thing that we are obviously trying to do is to make 
sure that we beat crime to the punch. We learned this from other 
jurisdictions. Tactical units are trying to get in front of the crime 
as much as possible and prevent it from spiking. We have had 
some excellent arrests since that spike hit in the Fifth District, 
many of which were announced over the last 48 hours. 

So a lot of things along that nature. We pulled 312 guns off the 
street in the District of Columbia this year. That is about 100 more 
than we pulled off the streets at this time last year, which shows 
great work for the police department, but a lot of work to do and 
just reducing guns in big cities in this country. 

Mr. SERRANO. Chairman Gray. 
Mr. GRAY. Yes, thank you very much, Mr. Chairman. 
I want to underscore a point that the Mayor made, and that is 

the Council made the decision about a year ago to invest additional 
resources in being able to bring onboard more police officers. We 
made the commitment for up to another 400 police officers which, 
as the Mayor indicated, would bring us to the full strength of 
4,200. And it is exciting to know that we will be able to reach that 
just in a matter of months. 

And we recognize, too, that it isn’t just a question of law enforce-
ment. Congressman Ruppersberger talked about gangs earlier. The 
Council recently authorized more than $1 million to look at the 
gang problem in the District of Columbia. And we are actually 
studying it from the very perspective that he talked about. And 
that is, gangs as a substitute for families. In fact, the work is being 
done by our network of family strengthening collaboratives in the 
District of Columbia. And we expect to have some results from that 
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by the end of this fiscal year and to move to work with the Mayor 
to try to implement some of the findings of that. 

We also have before us a piece of legislation that we expect to 
fund during this budget period. And that is the motor vehicle theft 
prevention program which has been successful in 12 other states. 
It would allow us to have an intensified focus on motor vehicle 
theft in the District of Columbia. And we know that those issues 
can lead to so many other crimes as well, especially as our kids, 
you know, who steal cars and engage in other kinds of crimes as 
a result of that get younger and younger. 

Mr. SERRANO. Thank you to both of you for that answer. This is 
incredible. While we are sitting here, Mr. Regula got an e-mail 
from Senator McCain, and I got one from Senator Obama and Mrs. 
Clinton. They just want to know, is the city ready for their inau-
guration? Are we ready for them? 

Mayor FENTY. Yes, yes, Mr. Chairman. 
Mr. SERRANO. It is going to be a big party. We are looking for-

ward to it. That concludes our round of questioning. 
Committee rules do not provide for noncommittee members to 

participate. However, we are honored to have Ms. Holmes Norton 
with us. And I ask unanimous consent, which I got from Mr. Reg-
ula, to have her address the committee on the hearing. And that 
is what I want to do because it is the proper thing. Besides, she 
is the one that got me on the field at Nationals Stadium during 
that first game. And I have got to be grateful, if you know what 
I mean. You were too busy taking pictures with the players. You 
know, we just went through the same thing in the Bronx, the his-
tory of that stadium. Half the folks thought it was a great idea and 
half thought it was a terrible idea. I am two blocks from that sta-
dium. I bet you, 5 years from now, they will think that we were 
geniuses for building a new Yankees Stadium. I suspect the same 
thing is going to happen in D.C. because it looks good and it is part 
of a larger plan. 

Mayor FENTY. That is right. 
Mr. SERRANO. A larger plan. 
Ms. Holmes Norton. 
Ms. NORTON. Thank you very much, Mr. Chairman. And all I 

was doing was taking care of the Chairman. I haven’t been here 
for 17 years for nothing. I do want to say how much I appreciate 
your courtesy, Mr. Chairman, in allowing me to sit with you. I ap-
preciate, having lived in New York, having met you first in New 
York, that the highest compliment you could give me is for you to 
call me a nudge. 

Mr. SERRANO. Nudge. 
Ms. NORTON. Yes. You see, if you are a New Yorker, you know 

how to truly pronounce it. But the Chairman and I also know some 
words in Yiddish that neither of us would like to be called. So I 
accept nudge. 

I want to thank Mr. Regula while I am sitting here as well be-
cause most of the time I was in Congress, I was dealing with Mr. 
Regula. First, I want to say that Mr. Regula, before I came to Con-
gress, long before I came to Congress, was regularly putting in his 
own voting rights bill. It is a very reasonable bill. It is a logical bill. 
It is not the first choice of the District of Columbia. But it had 
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nothing to do with nudging from me or from residents. It had to 
do with his sense that you don’t have people paying taxes, going 
to war. And I just want to thank him again for that. 

When we had our—when we had our hearings, I specifically 
asked that Mr. Regula’s bill also be included in the hearings, when 
we were having hearings on this bill. I want to thank you also, Mr. 
Regula, because it was when I was in the minority that we got the 
agreement that has since been honored by this Chairman that the 
District budget would always come out on September 30. This is an 
extraordinarily important action for us not to have to wait months 
and months because sometimes the Congress cannot always get its 
own work done in time. 

Mr. Chairman, I do want to say for myself how much I appre-
ciate your invaluable leadership on the entire budget process. I 
want to note that what you have done on needle exchange and on 
voting rights, allowing us to spend our own money is hard—it is 
hard to indicate what that has meant to the city or to me person-
ally. The Mayor was quick to fund a comprehensive needle ex-
change. So a needle exchange is a very small part of what, in fact, 
he has put the city money with the support of the City Council to 
doing. It means everything to the residents of the District of Co-
lumbia. And I think you will see the AIDS rate go down the way 
it went down sharply in New York, for example, when you did nee-
dle exchange, which you, too, did it the right way. You were in of-
fice a few months before you had moved each of these two prior-
ities, matters forward to us, and we deeply appreciate it. 

I do want to congratulate the Mayor, Mayor Fenty, and City 
Council Chairman Gray. This is a new Mayor and a new City 
Council Chairman so they both had to start off learning from each 
other and working with each other. To be sure, the mayor found 
a city in working order, thanks to the prior mayor, but he has 
taken that working order and in many ways improved it. You have 
asked him about the schools which for him has become a signature 
issue. And I think for the city it is that kind of issue. He could not 
have done it without a council chair who had, in some ways, a 
much harder job because he has got 13 independent people whom 
he has to convince for everything. And he has done the most ex-
traordinary job in bringing people together. I think we are very for-
tunate to have both of these elected officials. 

I did want you to know, Mr. Chairman, Ms. Wasserman Schultz 
raised the question of the Visitor Center. And we are—my sub-
committee is the authorizing committee. This is something that is 
going to be a great concern to all Members because when the Vis-
itor Center opens and we have had a hearing on it as well as on 
the infrastructure of the Capitol, we are going to have more people 
come in. They are going to be your people, if I may say so, Mr. 
Chairman, and Mr. Regula. And it is truly—the city has a new 
issue, making sure that these people get here and get here quickly. 
But I agree with Ms. Wasserman Schultz; you cannot possibly drag 
people up to Union Station and say, give me a buck, and then we 
will let you go to the Visitor Center. You and I are going to be 
blamed for that, for charging people to be sent to the Capitol. 

Interestingly—and this is a happy coincidence—I was so con-
cerned about the plan that I asked everyone to come to see me, the 
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Capitol Police, all concerned. And at 4:00 today, Mr. Chairman, 
there is a meeting on this matter. One solution seems to me is al-
ready in place, and I have asked them to consider that solution. I 
am always ready to hear why it doesn’t work. We have the buses 
come to the Botanic Gardens, leave off all of your constituents, and 
then, without all of the air pollution, we use golf carts for people 
who need them. The others walk up. And everybody seems to be 
happy. 

So the whole notion of saying to everybody, we are not going to 
take you to the Capitol, we are going to take you to Union Station. 
Then we are going to put you on another bus; you will love it, and 
we want a dollar from you. Tourist unfriendly. 

I don’t know what would make anybody want to do it that way. 
But I think you ought to want us to stop it before you get a whole 
bunch of Members coming at you from every end once that dollar 
has to be put over by school children, by people who barely made 
it to D.C. But we are trying to deal with this in the way we deal 
with everything involving the Capitol, cooperatively with the city. 

I do want to say for the record since it was raised, Mr. Chair-
man, that the two public officials sitting before you urged me to op-
pose private school vouchers, and I did so. The majority of District 
residents did. It was a pilot program. It ended as of this year. 
There may need to be some more funding in order to allow the chil-
dren to be properly placed. The program funded a study. And after 
1 year, they were supposed to report back whether there was any 
difference in the performance of children in the public schools and 
in the other schools. 

And the report, if I may read it, just to put it on the record, the 
report found—and here is what it found: There was no significant 
impact off the program on reading or math achievement. 

And the whole purpose was to see whether or not if you took a 
controlled group and compared them, there would be significant 
differences. 

Mr. Chairman, there are long waiting lists of children who want 
to get into the D.C. charter schools. These are public schools ac-
countable to the people of the District of Columbia. I had met with 
the voucher parents. They have said to me that one of the reasons 
that they were enthusiastic about vouchers is they could not get 
into charter schools. My own view is that the preferred local school 
district, the residents prefer, and we have become a model for the 
Nation of charter schools. That is where, it seems to me, at least 
after this year, the money should go. I want to quote you a poll 
that shows that 76 percent opposed giving taxpayer-funded vouch-
ers to parents to pay for their children to attend private schools. 

Finally, and I raised that only because it was put on the record 
and it needed to have on the record, it seems to me, the informa-
tion that I had. And I want you to know, Mr. Chairman, the au-
thorizing committee has not and has indicated it will not reauthor-
ize this program, that we have done what we said we would do for 
5 years. We do not intend to leave these children out here, and so 
some funding may be necessary. 

I want to congratulate the city. The bond rating, Mr. Chairman, 
is among the things that are most important to look at. They have 
a projected decline of $62.5 million each fiscal year. To his credit, 
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Mr. Gandhi usually comes up with a very conservative projection. 
And it might not be that steep, but I congratulate you for warning 
us that it could be that steep. And I want you to know that part 
of your money comes from commercial real estate. We have had a 
decline. And what you are able to get in revenue from residential 
real estate, I note in your testimony, Mr. Mayor, that for commer-
cial office space, there was an increase of 4.4 percent. And the 
amount of commercial office space and the vacancy rate declined 
from 6.2 percent to 5.8 percent, meaning that that is a robust—still 
a robust part of your economy. I am chair of the subcommittee that 
has to do with Federal leasing and construction. 

Mr. Chairman, you also have seen St. Elizabeth’s, and we hope 
to get those funds out. 

Thank you very much for indulging me. 
Mr. SERRANO. Thank you. Mr. Regula. 
Mr. REGULA. Thank you, Mr. Chairman. 
I congratulate you, Mr. Mayor, on what you are doing in the edu-

cation system. And I want to say, even though I am leaving here, 
I am going to follow your success. 

Mayor FENTY. Thank you. 
Mr. REGULA. Because it is the most important thing for this city 

to do what you are doing and to give these young people opportuni-
ties that they might not otherwise have. 

And secondly, I want to congratulate you, Mr. Chairman. This is 
your maiden voyage as a Chairman of this committee. You have 
done a superb job. I have been on a lot of subcommittees over 36 
years, and you do it very well. And it has been a pleasure to work 
with you. And as I said earlier, we have been extremely collegial 
in trying to address the challenges. But none is greater than the 
one you have as leader of this city, and I think you are doing a 
great job on with that responsibility, too. And thank you, Mr. 
Chairman. 

Mr. SERRANO. Thank you. And let me conclude this hearing with 
two final comments. 

One, I want to reiterate the deep appreciation and respect that 
this committee and this Congress has for you, Mr. Regula. Thirty- 
six years is a long, long time to be in Congress, to be anywhere, 
doing this kind of work. And the service, you know, the press al-
ways talks about problems in Congress. They never talk about this 
kind of service and this kind of dedication. All of you who are out 
there know what dedication is, otherwise you wouldn’t be here 
today. So we thank you for your special respect for your colleagues 
and your special respect for the District of Columbia. 

I can only reiterate once again how difficult it was for me when 
I found out, as a person that was born in a territory of the United 
States, I was going to oversee a committee that oversaw District 
of Columbia. And so I don’t know what others may feel, but I will 
continue to try to get rid of the job that I have so that you have 
more and more home rule, and I will have less and less to say 
about D.C. 

And with that in mind, we stay committed to helping you. There 
are two places we live in: We live in our districts, and we live in 
this region, this area. So whatever happens here is to our benefit 

VerDate Aug 31 2005 03:36 Jun 24, 2008 Jkt 042830 PO 00000 Frm 00211 Fmt 6601 Sfmt 6602 E:\HR\OC\A830P2.XXX A830P2er
ow

e 
on

 P
R

O
D

1P
C

71
 w

ith
 H

E
A

R
IN

G



212 

and to our pride and joy. All I can tell you is, next year you should 
come in behind me in the race. It would help your budget request. 

But other than that, Mr. Mayor, Mr. Chairman, Dr. Gandhi, we 
are so proud to be involved with you. And we thank you. 

Mr. REGULA. And I thank you, Mr. Chairman, for teaching me 
all about baseball. 

Mr. SERRANO. Hey. You know, we have exported three things to 
Latin America: Democracy, capitalism, baseball. One of the three 
has been a huge success. 

VerDate Aug 31 2005 03:36 Jun 24, 2008 Jkt 042830 PO 00000 Frm 00212 Fmt 6601 Sfmt 6602 E:\HR\OC\A830P2.XXX A830P2er
ow

e 
on

 P
R

O
D

1P
C

71
 w

ith
 H

E
A

R
IN

G



213 

VerDate Aug 31 2005 03:36 Jun 24, 2008 Jkt 042830 PO 00000 Frm 00213 Fmt 6601 Sfmt 6602 E:\HR\OC\A830P2.XXX A830P2 In
se

rt
 g

ra
ph

ic
 fo

lio
 2

98
 h

er
e 

42
83

0a
.1

42

er
ow

e 
on

 P
R

O
D

1P
C

71
 w

ith
 H

E
A

R
IN

G



214 

VerDate Aug 31 2005 03:36 Jun 24, 2008 Jkt 042830 PO 00000 Frm 00214 Fmt 6601 Sfmt 6602 E:\HR\OC\A830P2.XXX A830P2 In
se

rt
 g

ra
ph

ic
 fo

lio
 2

99
 h

er
e 

42
83

0a
.1

43

er
ow

e 
on

 P
R

O
D

1P
C

71
 w

ith
 H

E
A

R
IN

G



215 

VerDate Aug 31 2005 03:36 Jun 24, 2008 Jkt 042830 PO 00000 Frm 00215 Fmt 6601 Sfmt 6602 E:\HR\OC\A830P2.XXX A830P2 In
se

rt
 g

ra
ph

ic
 fo

lio
 3

00
 h

er
e 

42
83

0a
.1

44

er
ow

e 
on

 P
R

O
D

1P
C

71
 w

ith
 H

E
A

R
IN

G



216 

VerDate Aug 31 2005 03:36 Jun 24, 2008 Jkt 042830 PO 00000 Frm 00216 Fmt 6601 Sfmt 6602 E:\HR\OC\A830P2.XXX A830P2 In
se

rt
 g

ra
ph

ic
 fo

lio
 3

01
 h

er
e 

42
83

0a
.1

45

er
ow

e 
on

 P
R

O
D

1P
C

71
 w

ith
 H

E
A

R
IN

G



217 

VerDate Aug 31 2005 03:36 Jun 24, 2008 Jkt 042830 PO 00000 Frm 00217 Fmt 6601 Sfmt 6602 E:\HR\OC\A830P2.XXX A830P2 In
se

rt
 g

ra
ph

ic
 fo

lio
 3

02
 h

er
e 

42
83

0a
.1

46

er
ow

e 
on

 P
R

O
D

1P
C

71
 w

ith
 H

E
A

R
IN

G



218 

VerDate Aug 31 2005 03:36 Jun 24, 2008 Jkt 042830 PO 00000 Frm 00218 Fmt 6601 Sfmt 6602 E:\HR\OC\A830P2.XXX A830P2 In
se

rt
 g

ra
ph

ic
 fo

lio
 3

03
/5

00
 h

er
e 

42
83

0a
.1

47

er
ow

e 
on

 P
R

O
D

1P
C

71
 w

ith
 H

E
A

R
IN

G



(i) 

W I T N E S S E S 

Page 

Duff, J.C ................................................................................................................... 1 
Fenty, A.M ................................................................................................................ 133 
Gandhi, N.M ............................................................................................................. 133 
Gibbons, J.S ............................................................................................................. 1 
Gray, V.C .................................................................................................................. 133 
Kennedy, A.M ........................................................................................................... 101 
Thomas, Clarence .................................................................................................... 101 

VerDate Aug 31 2005 05:47 Jun 24, 2008 Jkt 042830 PO 00000 Frm 00001 Fmt 5905 Sfmt 0483 E:\HR\OC\42830P3.XXX 42830P3jb
el

l o
n 

P
R

O
D

1P
C

69
 w

ith
 H

E
A

R
IN

G



VerDate Aug 31 2005 05:47 Jun 24, 2008 Jkt 042830 PO 00000 Frm 00002 Fmt 5905 Sfmt 0483 E:\HR\OC\42830P3.XXX 42830P3jb
el

l o
n 

P
R

O
D

1P
C

69
 w

ith
 H

E
A

R
IN

G



(iii) 

I N D E X 

The Federal Judiciary 

March 12, 2008 

Page 

Chairman Serrano’s Opening Statement ............................................................... 1 
Mr. Regula’s Opening Statement ........................................................................... 2 
Judge Gibbons’ Testimony ...................................................................................... 2 
Statement of Paul R. Michel, Chief Judge, U.S. Court of Appeals ...................... 23 
Statement of United States Sentencing Commission ........................................... 27 
Statement of Jane A. Restani, Chief Judge, U.S. Court of International Trade 33 
Statement of Hon. Barbara J. Rothstein, Director, Federal Judicial Center ..... 36 
Director Duff’s Testimony ....................................................................................... 39 
Retroactivity of Crack Cocaine Sentencing Amendment ...................................... 52 
Cost Containment .................................................................................................... 53 
Panel Attorney Rates .............................................................................................. 54 
Judges Leaving the Federal Bench ........................................................................ 55 
Workload of Judges ................................................................................................. 57 
Federal Protective Service ...................................................................................... 57 
Construction of New Courthouse in Los Angeles .................................................. 58 
Questions for the Record: 
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