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PAYING WITH THEIR LIVES: THE STATUS OF
COMPENSATION FOR 9/11 HEALTH EFFECTS

TUESDAY, APRIL 1, 2008

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON IMMIGRATION,
CITIZENSHIP, REFUGEES
BORDER SECURITY, AND
INTERNATIONAL LAW
SUBCOMMITTEE ON THE CONSTITUTION,
CiviL RiGHTS, AND CIVIL LIBERTIES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:08 a.m., in
Room 2141, Rayburn House Office Building, the Honorable Zoe
Lofgren (Chairwoman of the Subcommittee on Immigration, Citi-
zenship, Refugees, Border Security, and International Law) and the
Honorable Jerrold Nadler (Chairman of the Subcommittee on the
Constitution, Civil Rights, and Civil Liberties) presiding.

Present: Representatives Conyers, Nadler, Lofgren, Scott, Watt,
Jackson Lee, Waters, Cohen, Weiner, Davis, Wasserman Schultz,
dEllison, Franks, Goodlatte, Issa, Pence, King, Gohmert, and Jor-

an.

Also present: Representative Maloney.

Staff present: Blake Chisam, Majority Counsel; Lou Debaca, Ma-
jority Counsel; David Lachmann, Subcommittee Chief of Staff; An-
dres Jimenez, Majority Professional Staff Member; Caroline Mays,
Majority Professional Staff Member; Paul Taylor, Minority Coun-
sel; and Jennifer Burba, Minority Staff.

Mr. NADLER. I call to order this joint hearing of the Sub-
committee on Immigration, Citizenship, Refugees, Border Security,
and International Law and the Subcommittee on the Constitution,
Civil Rights, and Civil Liberties.

Welcome, everyone.

Without objection, the Chair is authorized to declare a recess,
just in case there are any votes on the floor.

Let me note that Congresswoman Lofgren, who is the Chair-
person of the Subcommittee on Immigration, Citizenship, Refugees,
Border Security, and International Law, will be co-chairing this
hearing with me, as I am the Chairman of the Subcommittee on
the Constitution, Civil Rights, and Civil Liberties. This is a joint
hearing in which we will both be chairing, both to serve as co-
Chairs.

o))
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I will now recognize the co-Chair of this hearing, Ms. Lofgren, for
an opening statement.

Ms. LOFGREN. Thank you, Mr. Chairman.

And, although it is not in the title, the very long title, of our Sub-
committee, the Immigration Subcommittee also has jurisdiction
over claims made against the Federal Government, which is one of
the reasons why I am pleased to be co-chairing this hearing with
you.

I will ask unanimous consent to put my full statement into the
record, but I would just summarize by saying that when we created
the 9/11 Victims Compensation Fund, we created a very successful
program, very ably administered as far as it went. It was a bipar-
tisan effort, and it provided the means to compensate in a very
short period of time the survivors of the 2,880 people killed in the
attacks and the 2,680 people injured in the attacks or in the rescue
efforts immediately following.

The Special Master Fienberg, one of our witnesses today, noted
in his final report that 97 percent of the families of deceased vic-
tims who might otherwise have pursued lawsuits for years received
compensation through the fund. So this was a stunning success,
and we thank the administrator for his, really, very able effort.

Unfortunately, however, the specter of tort litigation is with us.
Over 10,000 lawsuits have been filed in the City of New York by
first responders, building and trades workers, volunteers—who ral-
lied to the World Trade Center to help, who were not compensated
by the victims’ fund. They didn’t know they were sick in time to
file, and they are suffering tremendously.

I think there is broad agreement that these individuals are sick
and will continue to get sick because of their exposure to the World
Trade Center’s noxious dust. And from the city’s testimony today,
it seems clear the city agrees.

So the question at the hearing, the beginning, is our quest to an-
swer the question: What do we do?

I want to thank Chairman Nadler for his leadership on these
issues. The Bill 3543, the James Zadroga 9/11 Health and Com-
pensation Act of 2007, authored by Chairman Nadler along with
Representative Maloney and Representative Fossella, represents a
good first attempt at addressing these issues.

I believe this hearing is going to help us to begin to answer the
question: What do we do? And I believe we will leave here today
with a better sense of the problems that people are facing.

From there I am hopeful that we can begin to structure a fair
and just program to compensate those who continue to bear the
deep scars from that terrible day in September almost 7 years ago.

And I thank Chairman Nadler for yielding to me and yield back.

Mr. NADLER. Thank you.

And before I recognize the next opening statement, let me simply
note the presence here of a non-member of the Committee, Rep-
resentative Maloney of New York, who has been instrumental in
this whole area and who along with Congressman Fossella and my-
self is the co-author of the legislation, the Zadroga Act, which in-
cludes reopening the VCF, the Victims Compensation Fund, which
is the subject of this hearing.
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And let me thank her for all the wonderful work she has done
and note her presence here.

I now recognize the gentleman from Iowa, who is the Ranking
Minority Member on the Subcommittee on Immigration, Citizen-
ship, Refugees, Border Security and International Law, for an
opening statement.

Mr. KING. Thank you, Mr. Chairman, I appreciate you holding
this hearing.

Almost 7 years ago, terrorists carried out mass murder of inno-
cent Americans on our own soil. The attacks were carried out by
radical Islamists who hate America and the freedoms we represent.
iI‘hey ripped away our security and devastated thousands of fami-
ies.

My heartfelt sympathies go out to those who suffered in the
wake of the 9/11 attacks. All of America identified with New York,
with Washington, D.C., and the Pentagon and Pennsylvania as
never before. An attack on any one is an attack on us all.

One of the groups that suffered in the aftermath is the Ground
Zero workers who worked heroically day and night for months in
rescue, recovery and cleanup efforts at the World Trade Center
site. For the most part, these workers went in without contracts,
insurance policies or knowledge that there were toxins in the air.
Today, many of these of these workers are having health problems
as a result of their work at Ground Zero.

In addition to the Ground Zero workers, people who lived and
worked in the proximity of Ground Zero have also now developed
respiratory problems that appear to be related to toxins in the air.
Understandably, the Ground Zero workers have looked to the con-
struction companies that hired them for compensation for their
health problems. These companies along with the City of New York
are now being sued by some 10,000 plaintiffs who allege they were
injured from the contaminants in the debris. These victims are
being forced to sue because they do not qualify for relief under the
9/11 Victims Compensation Fund.

The companies and the city are being forced to vigorously defend
against these lawsuits because they were unable to obtain insur-
£a‘ane to cover injuries arising out of the Ground Zero cleanup ef-
orts.

We are here today to examine what we in Congress can do to
help compensate those that are now experiencing respiratory ail-
ments due to the air quality in or around Ground Zero.

We are also here to ensure that whatever is done to compensate
the victims does not financially cripple the construction compa-
nies—that is some of the largest in the world and best in New York
City. They stepped up as corporate and good Samaritans and
cleaned up the terrorist disaster at a moment’s notice at Mayor
Giuliani’s plea without having protected themselves by obtaining
contracts or insurance.

Because they had the right equipment and construction experts,
these companies were asked to mobilize within hours of the Towers
falling, and they did so as volunteers. The companies cleared the
debris for emergency personnel. They dug for survivors in the huge
pile of rubble. They worked for 9 months until the site was clear.
They did it 24/7, and they did so without a profit motive.
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These companies and those executives who made the decisions to
help on 9/11 are heroes, too. Just as the firefighters, the emergency
responders and the workers who toiled for weeks and weeks at the
World Trade Center site, these corporate heroes should not be for-
gotten by our government when they face the liability nightmare
that they now do.

If we in Congress do not address their liability exposure, we can-
not expect to call on these and other companies in the future if
tragedy strikes. In order to address the compensation owed to those
facing health problems from the toxins in the air around Ground
Zero and the liability exposure of the companies that came to the
aid of our Nation after the Towers fell, the 9/11 Victims Compensa-
tion Fund has been suggested as a blueprint. That suggestion
makes a lot of sense.

However, if we are to follow the 9/11 Fund as a blueprint, we
must make sure that we follow it studiously. We must make sure
that we provide adequate compensation to the victims without
handing the keys of the U.S. Treasury to the trial lawyers. And we
must make sure that we provide liability protections to New York
City and the companies that came to the rescue of the victims.

The bipartisan legislation establishing the original 9/11 Fund
had these types of protections. The liability of airlines was capped
at the levels of their insurance coverage. The liability of other third
parties such as New York City and the Port Authority of New York
and New Jersey were also capped. Moreover, the legislation re-
quired 9/11 Fund claimants to waive their right to file a civil action
or be the party to an action in any Federal court or State court
that damages sustained as a result of the Federal-related aircraft
crashes of September 11, 2001.

With these liability protections in place, the 9/11 Fund was suc-
cessful in providing compensation to the victims or their families.
In fact, 97 percent of the victims or their families chose to file
under the 9/11 Fund instead of seeking redress in the courts.

The 9/11 Fund model is one we should consider for victims that
are able to come forward with proof that they were in general prox-
imity of Ground Zero during the cleanup period and are able to
medically document that they have an illness as a result of expo-
sure to the air around the site. We should provide these victims
with a better path than the inefficient and expensive litigation they
are currently pursuing.

But if we pursue this path, we must do so in a manner that lim-
its the liability of construction companies that were instrumental
in the efforts at Ground Zero and places a reasonable cap on recov-
ery through litigation outside the fund. Thus, while we owe it to
the victims to provide a reasonable means to seek compensation,
we must make sure that any expansion of the 9/11 Fund is propor-
tionate to the original terms of the legislation creating the fund.

So I would ask the unanimous consent to enter into the record
a statement by the five major contractors that is submitted on be-
half of these five major contractors that participated in New York.

Unanimous consent requested, Mr. Chairman.

Mr. NADLER. Without objection, so ordered.

[The information referred to follows:]



Committee on Judiciary
Subcommittee on Immigration Citizenship, Refugees, and Border Security and International Law
And
Subcommittee on the Constitution, Civil Rights and Civil Liberties
10:00 a.m. Tuesday, April 1, 2008
2141 Raybum House Office Building

This testimony is submitted on behalf of the five major contractors located in New York
City that responded immediately after the September 11, 2001, terrorist attack to conduct rescue
and recovery work at the World Trade Center site—Bovis Lend Lease, L.MB, Turner
Construction, Tully Construction, Plaza Construction and AMEC Construction Management.

These contractor companies never sought the spotlight in the September 11 aftermath.
The scnior executives of cach company: Peter Marchetto, Peter Tully, Peter Davoren, Richard
Wood and Patrick Muldoon were asked to help amid the chaos and calamity that spilled from the
12 square blocks of ground zero to an entire city, to our nation and then worldwide.

‘When they got to the site what they saw was a 14-story pile of rubble, twisted steel where
two of this country’s tallest buildings once stood. They did not hesitate to commit the skills and
resources of their companies to assist New York Citly and the federal government in response to
this national emergency.

The contractors immediately mobilized their experienced networks of employees and
subcontractors. There was no time to negotiate contracts ot to secure insurance. The buildings
were down, fires were burning, and rescue operations needed to get underway. They engaged

because it was the right thing to do.

The contractors moved in crancs, heavy machinery and tools through the clogged streets
of the city. They began clearing tons of rubble and digging for survivors in the 14-stories of
debris that later became known as “the pife.” The work continued around the clock for over ninc
months, until the last bit of debris was removed from the site.

The contractors and other emergency responders faced buming fires, the constant threat
of additional collapse of remaining structures and the pile itsell — upon which heavy equipment
had to be operated. They encountered countless additional perils from working at this
unprecedented disaster site. The pile contained munitions and Freon tanks. And there was the
constant risk that the “bath tub” slurry wall would collapse, causing the waters of the Hudson
River to inundate lower Manhattan and Jersey City. Under these most treacherous conditions,
the contractors took every possible measure to ensure the safety and welfare of their workers.”

The contractors’ actions were in every sensc heroic. Yct now, over six years later, they
. 2 . . aye . . o . . .
face thousands of lawsuits” and potentially open-cnded liability. Crippling litigation is an unfair
result for the contractors and the other responders impacted by the terrorist attacks.

' The entire rescue, debris removal and recovery operation was completed with no fatalities.
= Of the over 9,000 individual lawsuits filed thus far, only about 2% involve employees of the contractors. In
contrast, over 60% of these lawsuits appear to be brought by City employees, the vast majority of whom are Firemen

March 2068



Terrorists at Fault—Heroes Forced To Be At Qdds

Terrorists are to blame for this national tragedy. Yet, the contraclors and their workers
(along with thousands of the City’s police, fire department and other uniformed personnel, as
well as many public utilities workers) now find themseltves locked in litigation.

Unfortunately, litigation is the reality under the well intentioned “captive” insurance
system enacted by Congress for the World Trade Center situation. The City of New York had
advised the contractors that after the attacks the City was able to purchase only limited insurance
on behalfl of itsell and the contractors for the World Trade Center rescue, recovery and debris
removal work. As aresult, Congress subsequently appropriated $1 biflion to the State of New
York to create the “captive™ insurance company to cover any potential liability of the City and
the contractors.

The captive then issued a liability policy to cover the cleanup risk. As a consequence of
this legislative enactment, those who believe they are entitled to compensation must sue the City
and the contractors, the captive must provide the defense of those lawsuits (because it is
obligated to do so) and the parties must fight in court. If responsibility is determined for a claim,
the captive funds would be used to pay it.

The current system, characterized by massive liligation, is adversarial by nature. It will
consume lremendous resources, cost untold amounts of money in expenses and it will take many
years to resolve claims, if they can be resolved at all. This approach is different from the
Vietims Compensation Fund ("VCE") enacted by Congress to respond to claims arising from the
attacks themselves and their immediate aftermath.” The VCF was successful in resolving more
than 95% of all first responder and citizen injury/death claims within its scope. The contractors
are glad to see the Congress considering how it might open up the VCF again to deal with the
current situation.

Whatever legislation or mechanism is ultimately utilized to address the problems created
by the current unavoidably adversarial system, it should also protect the contractors from
potential liability for their work related to the World Trade Center rescue, recovery and debris
removal operations. The City advised that it was able to purchase only limited insurance
coverage specilically for the work undertaken at Ground Zero and the contractors’ standard
private insurance policies are subject to numerous limitations and exclusions. These private
insurance carriers have either disclaimed coverage, reserved their rights or have not
acknowledged coverage for the cases involving the cleanup work for the World Trade Center
site. In addition, the carriers with whom the City obtained limited insurance coverage have also
denied coverage leading to coverage litigation. The Captive insurance program is the

and Police Officers and nearly 40% appear to be Utility Workers, Transit, Port Authority or other workers unrelated
to or outside the direetion and control of the contractors.

* The VCF was implemented to address the claims of those injured or killed within 96 hours of the attacks on the
‘World Trade Center, as well as the other terrorist attack sites, and did not require a showing of legal liability. Tt was
widely heralded as being highly successful.



coutractors’ primary protection in this massive ltigation. Thus, without Federal indemnity, the
confractors may be wholly unprotected from onerous liability and face cxtended coverage
litigation upon exhaustion of the Captive’s funds.

Contractors Seek Fairness

'he contractors, like all responders, acted extraordinarily under an extraordinary set of
circumstances. They deserve to be counted among the heroes in the wake of Sepiember | [th.
They put the needs of the city, the nation and the injured first. They now seek simple and basic
{wimess in the fovm of protection from the significant potential liability they now face.

Protecting the contractors from such liability 1s imperative from a public policy
standpoint. In the event of ancther national tragedy Iike Septernber 11, the nation will again
need an immediate response from private contractors. The nation needs to feel comlortable and
know that those who can help—including contractors— will respond. Protecting the contractors
for their World Trade Center offoris will send the message that Good Samaritans can help
ithout fear of potential liability and that our government has done the right thing.

It would be a privilege to work with these subcomnitiees to produce and pass legislation
that addresscs the needs of the contractors and the needs of those who were truly injured in the
service of our country eleaning up the aftermath of the terrorist attack on the World Trade
Center.
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Mr. KING. I thank you, Mr. Chairman.

And I would conclude my statement. Thank you for holding this
hearing.

I thank the witnesses in advance, and I look forward to your tes-
timony.

And I yield back.

Mr. NADLER. Thank you.

I will now recognize myself for an opening statement.

This joint hearing of the Subcommittee on the Constitution, Civil
Rights, and Civil Liberties and the Subcommittee on Immigration
etcetera, will investigate the status of compensation for the tens of
thousands of people who are suffering because of the collapse of the
World Trade Center on 9/11.

I want to thank the distinguished Chairwoman of the Sub-
committee on Immigration for her agreeing to hold this joint hear-
ing with the Subcommittee on the Constitution. It is both timely
and important.

Other hearings have focused on the ongoing health crisis, and
this Committee has previously investigated the disastrous response
to the environmental catastrophe.

This is the first hearing in the Congress that will examine the
issue of providing compensation to the many first responders, con-
struction workers, volunteers and other affected individuals. They
are the true heroes of September 11, and they need our help, not
more salutes.

I want to welcome our witnesses and thank them for partici-
pating. We are fortunate to have an expert panel with us today to
discuss the past successes, current challenges and proposed solu-
tions to the ongoing struggle to provide proper compensation to the
victims of 9/11.

I would also like to recognize those individuals who have trav-
eled to Washington today to attend this hearing and thank them
for coming. Many are the very people who have been denied proper
compensation thus far. And I hope that we can learn today about
why the system has failed so many.

Last June, Senator Clinton and I held companion hearings on
the actions of the EPA and other Federal agencies that allowed
workers to work in a toxic environment without proper protection
and gave them false assurances as to their safety.

Obviously, none of the injuries we are talking about would have
occurred were it not for the terrorists, who are ultimately to blame.
But many or most would have been avoided if the Federal Govern-
ment had acted in a responsible manner. The Federal Government,
therefore, has a moral and legal obligation to compensate the vic-
tims of 9/11 and to provide for their healthcare.

Many hearings have examined the health issues, and we have
heard from many who are too sick to work, and we must assume
that many more will become sick in the future. Which brings us to
today’s hearing.

We have with us the former special master of the Federal Victim
Compensation Program, who was responsible for providing approxi-
mately $7 billion in compensation to the families of those who lost
their lives and to those injured in the immediate aftermath of the
attacks. He paid claims to about 2,900 families of the deceased and
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to 2,500 people with physical injuries, including respiratory ill-
nesses. The funds he distributed were tax free, and every award
took into account the recoveries from collateral sources such as pri-
vate insurance, pensions and workers’ compensation. Claims pay-
ments were halted because of a statutory expiration date.

We will also hear from Mike Valentin, a police officer and 9/11
first responder who can no longer work and who long ago ex-
hausted his prescription drug coverage and is now fighting to keep
his1 family financially afloat. Unfortunately, his case is all too typ-
ical.

New York City Corporation Counsel Michael Cardozo will discuss
the World Trade Center Captive Insurance Company, which estab-
lished with a $1 billion congressional appropriation has spent mil-
lions of dollars in administrative and legal costs to contest rather
than to pay claims filed by first responders and other individuals
whom Congress intended to assist.

Only a handful of claims have been paid, and none of those have
been related to the respiratory problems that so many suffer. I look
forward to hearing from him how many claims have been paid out,
what he sees as the challenges to compensating 9/11 victims.

I assume he may discuss last week’s Second Circuit Court of Ap-
peals decision denying New York City and its contractors immunity
from World Trade Center-related lawsuits. Close to 10,000 victims
have filed suit claiming that they “suffered respiratory injuries due
to the failure of the city and the Port Authority to monitor those
conditions and to provide them with adequate safety equipment
and/or warn them of the hazards.”

Finally, I look forward to the testimony of Dr. Jim Melius, who
is an expert on the proposed legislative solutions to reopen the Vic-
tims Compensation Program and to provide for the long-term
health needs of those affected by the attacks of 9/11.

I would like to note that my colleagues Congresswoman Carolyn
Maloney and Congressman Vito Fossella and I have introduced the
9/11 Health and Compensation Act, which would provide com-
prehensive medical treatment to any person whose health was af-
fected and would reopen the Victim Compensation Fund so that
people can be compensated for their economic losses.

The pain and suffering of the living victims of 9/11 is real and
cannot be ignored. I think it is clear that we as a Nation must do
more than we have.

During the final months of the Civil War, President Lincoln in
his Second Inaugural Address noted that the Nation had to go be-
yond mourning the dead and needed to look toward what could be
done to help the Nation recover and reconstruct. Nearly 7 years
after 9/11, we are in the same position. We must, as Lincoln re-
marked, “bind up the Nation’s wounds and care for him who shall
have borne the battle, and for his widow and his orphan.”

I hope that as we continue to bring the truth to light through
these hearings we can do a better job of repaying a debt that can
never fully be repaid to the victims and heroes of 9/11.

I yield back. And I now recognize the gentleman from Arizona,
the Ranking Minority Member of the Subcommittee on the Con-
stitution, Civil Rights and Civil Liberties, for an opening state-
ment.



10

Mr. FRANKS. Well, thank you Mr. Chairman.

First, let me just say, like so many others here today, that my
heart does go out to everyone who toiled and suffered in the trag-
edy of 9/11. Those attacks were met with the very noblest of re-
sponses. I still remember the reports of firemen running up the
stairs to try to help people from the burning Towers.

Today I hope we all rededicate ourselves to doing what is right
and /just for all Americans harmed by the terrible act of terrorism
on 9/11.

Among those heeding the call to respond to the 9/11 attacks were
private contracting firms that were asked by the City of New York
to immediately begin cleanup efforts after 9/11. They did so even
though they and the City of New York were unable to secure liabil-
ity insurance that they normally would have before starting a re-
covery project.

Other major entities affected by the 9/11 attacks including the
airlines, the World Trade Center and port authorities were pro-
tected by bipartisan Federal legislation from excessive and unwar-
ranted liability exposure following the attacks. The cleanup firms,
however, whose liability issues did not arise until many months
after the attacks were not so protected.

In the administrative compensation program created to help the
immediate victims of 9/11, called the September 11th Compensa-
tion Fund, does not cover those exposed to subsequent site contami-
nants. That fund, administered by Mr. Kenneth Feinberg here, was
administered within set parameters.

As the non-partisan RAND Institute for Civil Justice pointed out
in its 2004 report, “pre-commitments by government programs re-
duced the ability of government and society more generally to allo-
cate resources to meet those pressing needs after an attack.”

And the Government Accountability Office in 2005 also cautioned
that “because these compensation programs may expand signifi-
cantly beyond the initial cost estimates, policymakers must be care-
ful in considering the cost and precedent-setting implications of es-
tablishing any new Federal compensation programs, particularly in
light of the current Federal deficit.”

And I would like to submit both of those reports,! Mr. Chairman,
for insertion into the hearing record today.

Mr. NADLER. Without objection, so ordered.

Mr. FRANKS. Private contracting firms should not be driven out
of business by these lawsuits or deterred from responding to future
crises for fear of unlimited and potentially bankrupting liability.
The model Congress created on bipartisan basis after 9/11 worked
well as it was intended to do. Under that model, if a person chose
not to obtain relief through the compensation fund but decided,
rather, to sue the court, the liability the airlines, the World Trade
Center and the airports, who were also victims of the 9/11 attacks,
would be limited to the extent of their insurance coverage at the
time of the attacks.

1The reports submitted by Mr. Franks are not reprinted in this hearing but can be accessed
at the following links:
http://www.rand.org/pubs/monographs/2004/RAND MG264.pdf

http://www.oig.dol.gov/public/feca/reports/
GAO%20PERSPECTIVES%200N%20FOUR%20PROGRAMS%202005.pdf
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The Aviation Security Act conference report put reasonable limits
on the otherwise potentially infinite liability innocent Americans
would have faced as a result of litigation surrounding the attacks.
Consequently, the vast majority of victims opted to seek compensa-
tion through the September 11th Victim Compensation Fund, and
Americans were spared decades of costly and wasteful litigation re-
garding damages that the terrorists themselves would be respon-
sible for.

As the non-partisan RAND Corporation concluded, it is difficult
to imagine that the Victims Compensation Fund did not resolve
claims much faster and more efficiently than the tort system would
have given the size of the losses, the parties primarily responsible
for the attacks, and the complicated liability issues surrounding the
events of 9/11.

As we move forward today, I want to make sure that whatever
compensation fund might be created to cover new claims treats cur-
rent victims in the same responsible manner as those who were in-
jured in the immediate aftermath of the 9/11 attacks.

That is something that justice demands, Mr. Chairman, and I
will do all that I can to see that the victims of 9/11, whoever they
are, receive a fair and just result. And I look forward to hearing
from all of our witnesses today. Thank you, sir.

Mr. NADLER. Thank you.

And I will now recognize the distinguished Chairman of the full
Committee, the gentleman from Michigan, for an opening state-
ment.

Mr. CoNYERS. Thank you, Chairman Nadler and Co-Chairwoman
Zoe Lofgren, the two distinguished Ranking Members of the Sub-
committees that are holding a joint hearing, Steve King and Trent
Franks.

Please note how democratically this Committee operates. We fi-
nally get down to the Chairman of the Committee after a half a
dozen people have already articulated their opening statements.

I am going to just make a couple comments that will let all of
these distinguished witnesses know, all six of you, we are proud
that you are here. We think this is an important element of under-
standing how we react to attacks of terror in our country.

Now, in the wake of the World Trade Center attacks, then-Gov-
ernor Pataki and then-Mayor Giuliani, let us face it, took a do-it-
yourself attitude toward the victims of this unprecedented disaster.
Instead of respirators and professional cleanup, first responders,
construction workers, volunteers, were sent into this disaster with-
out protection. And the public got instructions, believe it or not, to
just wipe their apartments and offices down with a wet rag. And
now cancer and lung disease are ravaging these survivors.

Now, the current mayor has worked hard to fix this mess and
has taken—but the city is really in an adversarial stance. And I
leave it to all of our New York people here—Mrs. Maloney, Mr.
Weiner, Jerry Nadler and others here. But they have taken an ad-
versarial stance against the victims of the environmental tragedy.

Now, in my opening statement, let me give you the bottom line
here. We need to sit down and start settlement negotiations that
will get these victims the help they deserve. And the way we do
it is get beyond—you know how many people have received relief
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under this World Trade Center Captive Insurance Company? Five.
Five victims—8,600 claims pending. And we have got something
like a billion dollars to account for what is going on. What has real-
ly turned out to be the case is that the lawyers are suing the vic-
tims against allowing them to get recovery. That is where the
money is going.

So this unique hearing with two Subcommittees—and we have
got another Ranking Member of Crime, Bobby Scott, here. We have
got the former Chairman of the Congressional Black Caucus, Mel
Watt, here. We need to, after we hear from the witnesses, let us
do something here. And we have got all the players here, and this
is the right time to do it.

And I will put the rest of my statement in the record, Mr. Chair-
man. And thank you both.

Mr. NADLER. I thank the gentleman.

We have a distinguished panel of witnesses today. Ken Feinberg
served as the special master of the Federal September 11th Victim
Compensation Fund of 2001. He is currently the managing partner
and founder of the Feinberg Group, LLP, and has had a distin-
guished teaching career at the Georgetown University Law Center,
University of Pennsylvania Law School, NYU School of Law, Uni-
versity of Virginia Law School and Columbia. Why did you ever
leave Columbia and NYU? He has been listed by the National Jour-
nal as one of the 100 most influential lawyers in America, and was
named lawyer of the year by the National Law Journal in 2004.
Mr. Feinberg received his J.D. from New York University School of
Law.

Michael Cardozo has served as the corporation counsel and chief
legal officer of New York City since January 2002. He serves as
legal counsel for the mayor of New York, elected officials, the city
and its agencies, and also heads the Election Modernization Task
Force. Prior to becoming corporation counsel, Mr. Cardozo was a
partner at Proskauer Rose where he served as co-chair of the firm’s
150-person litigation department. He is a graduate of Columbia
Law School and served as a law clerk to the late Judge Edward
McLean in the United States District Court for the Southern Dis-
trict of New York.

Ann-Marie Lasowski joined the U.S. Government Accountability
Office in 1988. She currently serves as acting director in GAO’s
Education Workforce and Income Security Issues Team where she
leads work and worker protection issues. In recent years, she led
a body of work on defense trade issues covering topics such as the
U.S. export control system, foreign military sales and militarily
critical technologies. Ms. Lasowski began her career as an analyst
in GAQO’s Philadelphia field office, performing evaluations and or-
ders on topics including transportation safety, housing programs,
environmental contracts, and defense contract management and fi-
nancing issues.

Detective Michael Valentin was a detective with the New York
City Police Department and is now retired on medical disability as
a result of his exposure to toxic dust and particulate matter while
working at the World Trade Center site for 3 months.

Ted Frank is the resident fellow and director of the American
Enterprise Institute Legal Center for the Public Interest where he
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manages the institute’s research and studies liability reform. His
research areas include product liability, class actions and civil pro-
cedure, corporate regulation, antitrust and patent litigation, life-
style litigation, medical malpractice, and judicial selection—a rath-
er wide field. Previously, Mr. Frank was a litigator in private prac-
tice. His litigation experience includes defending the 2003 Cali-
fornia gubernatorial recall election against an ACLU constitutional
challenge; Vioxx and automobile products liability cases; class ac-
tion defense; and antitrust and patent cases.

Dr. James Melius is an occupational physician and epidemiolo-
gist. For the past 10 years, he has worked with the Laborers Inter-
national Union of North America and currently is administrator of
the New York State Laborer’s Health and Safety Trust Fund and
director of research for the Laborers Health and Safety Fund of
North America. He currently Chairs the steering committee for the
World Trade Center Medical Monitoring and Steering Committee
which oversees this program for World Trade Center responders.
He received his M.D. from the University of Illinois in 1974 and
his Dr.P.H. in Epidemiology from the University of Illinois School
of Public Health in 1984.

Before we begin, I want to formally acknowledge all of the people
who have come down from New York in buses who are now here.
They have come down to show their support for all those who are
still suffering after 9/11.

I want to acknowledge those in the overflow room as well. Thank
you for your service. We welcome you all.

Without objection, the written statements of the witnesses will
be made part of the record in their entirety. We would ask each
of the witnesses to summarize his or her testimony in 5 minutes
or less. To help you keep time, there is a timing light at your table.
When 1 minute remains, the light will switch from green to yellow
and then to red when the 5 minutes are up.

Before we begin, it is customary for the Committee to swear in
its witnesses. If you could please stand and raise your right hand
to take the oath.

Do you swear or affirm under penalty of perjury that the testi-
mony you are about to give is true and correct to the best of your
knowledge, information and belief?

Thank you.

Let the record reflect that the witnesses answered in the affirma-
tive.

We will now recognize our witnesses in order. First, I recognize
for 5 minutes for statement, Mr. Feinberg.

TESTIMONY OF KENNETH R. FEINBERG, FORMER SPECIAL
MASTER, VICTIM COMPENSATION FUND

Mr. FEINBERG. Thank you very much, Mr. Chairman.

This is the first time since the 9/11 Fund expired almost 5 years
ago that I have had a chance to come here and personally thank
this Committee, the House of Representatives, the Congress, the
Administration, for their absolute, unstinting support for the 9/11
Fund. It was truly bipartisan. I had the complete support of the
Administration, Attorney General Ashcroft, and the Congress,
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Members from both parties. And it would have never worked with-
out that bipartisan support, and I am very grateful.

I also particularly thank the Chairman of the full Committee,
Chairman Conyers, who I first worked with in 1975 when I was a
Member of the Senate Judiciary Committee staff. And it is good to
see him.

The statistics concerning the 9/11 Fund speak for themselves if
statistics are any indication of success. Over $7 billion in taxpayer
funds was paid to 5,560 eligible claimants. Families of 2,880 vic-
tims received almost $6 billion in compensation. In addition, 2,680
physical injury victims were paid over $1 billion by the 9/11 Fund.
As the Chairman pointed out, and others, some 97 percent of all
eligible families who lost a loved one on September 11 voluntarily
agreed to enter the 9/11 Fund rather than litigate.

The real irony here that brings me here today to testify is that
there are almost 11,000 current litigants who, had they manifested
an injury, a physical injury, before the fund expired by statute on
December 22, 2003, they would have been paid. The only reason
they weren’t paid under the 9/11 Fund is that they didn’t manifest
any injury from their exposure at the World Trade Center site until
after the fund was dissolved.

So we are asked here today to consider: What do we do? Not only
about the 11,000 individuals who have already brought suit, but it
is estimated that there may be over the next 5, 10 years an addi-
tional 25,000 or 30,000 people who now have latent in-residence ill-
ness that may manifest a physical injury in the next decade. And
again, the only reason they weren’t paid by the fund is they weren’t
“sick” at the time the fund expired by statute.

Now, in my testimony I have proposed for your consideration two
alternate ways to move forward in this matter.

Option one is to simply reenact the September 11 Victim Com-
pensation Fund. But there are two major challenges if you decide
to reenact that fund.

First, if it is reenacted, I would recommend that it be reenacted
with a one-line extension. There are some well-intentioned amend-
ments to that fund that have been circulating. I have been asked
to comment upon them. I suggest for your consideration it would
be a mistake in reenacting the fund to change the rules and regula-
tions of that fund.

If you want to reopen the fund to cover 11,000 people or more,
that is an option. But I suggest that amendments designed to
change the way the fund worked would be a mistake and would
probably be the political death knell of any attempt to simply reau-
thorize the fund to deal with these current claims.

The second challenge with reauthorizing the fund is a philo-
sophic dilemma which I raised in my testimony: Why reauthorize
the 9/11 Fund? There was no 9/11 Fund for Oklahoma City. There
was no 9/11 Fund for the victims of Katrina. There was no 9/11
Fund for the African Embassy bombings. There was not even a 9/
11 Fund for the first World Trade Center attack in 1993. Those
people aren’t eligible under the fund.

So if you reopen the fund—and there is a strong, basic fairness
argument for reopening the fund to deal with people who are legiti-
mately ill but who weren’t around legitimately ill at the time that
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the fund expired—understand that there are real philosophic ques-
tions as to the wisdom of the Congress again singling out for spe-
cial public compensation certain victims of life’s misfortune while
failing to do so for others.

I leave that philosophic conundrum to the Committee. But I just
want everybody to understand that that is a problem that I heard
repeatedly in administering this fund. “Mr. Feinberg, my son died
in Oklahoma City. Where is my check?” “My son died in the base-
ment of the World Trade Center in 1993. Why aren’t I eligible?”
That is a serious dilemma.

I also say, finally, in my testimony that if this Congress decides
not to extend the 9/11 Fund, I urge all parties currently involved,
directly and indirectly, in the litigation currently pending in Man-
hattan to come together and settle and resolve all of the litigation.
There is a captive insurer with substantial resources, there are
other defendant companies with extended insurance that might or
might not be available to add to that captive amount. But it is cer-
tainly an option that I lay out in my testimony is vastly preferable
than continuing this ongoing litigation with all of its uncertainty,
with all of the roll of the dice that goes with litigation, the time
and money it will take, without anybody knowing in advance what
the result will be.

So if the 9/11 Fund is not to be extended, I urge this Committee
to do what it can to encourage the private parties to sit down and
resolve that litigation. It should not be that difficult.

Finally, I want to just thank not only this Committee for inviting
me to testify. Michael Cardozo is here from the City of New York.
The City of New York, when I administered the 9/11 Fund, the
City of New York and the Department of Defense discussed with
me practically every day—Michael Cardozo was on the phone with
me at least three, four times a week—how can we best administer
the program to help eligible claimants?

So I just want to publicly thank the city and the mayor, and the
Defense Department and the secretary, for all they did as well in
helping make this 9/11 Fund work.

And, finally, I just point out, Mr. Chairman, Deputy Special Mas-
ter Camille Biros is here today, who worked so closely with me and
others in helping to administer the 9/11 Fund, and I thank her for
her service as well.

Thank you very much.

[The prepared statement of Mr. Feinberg follows:]

PREPARED STATEMENT OF KENNETH R. FEINBERG

Mr. Chairman,

My name is Kenneth R. Feinberg, and I served as the Special Master of the Fed-
eral September 11th Victim Compensation Fund of 2001. Appointed by the Attorney
General of the United States, I was responsible for the design, implementation and
administration of the 9/11 Fund. I served in that capacity for 33 months, until the
Fund expired by statute on December 22, 2003.

If statistics are any barometer of success, the 9/11 Fund served its purposes in
providing an efficient and effective administrative no-fault alternative to tort litiga-
tion against alleged domestic tortfeasors. Over $7 billion in public taxpayer funds
was paid to 5,560 eligible claimants. Families of 2,880 victims received
$5,996,261,002.08 in compensation; in addition, 2,680 physical injury victims were
paid $1,053,154,534.56 by the 9/11 Fund. Some 97% of all eligible families who lost
a loved one on September 11 voluntarily agreed to enter the 9/11 Fund rather than
litigate. The average award for a death claim was $1,267,880.49; the average award
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for a physical injury claim was $392,968.11. And all of this was accomplished with
9/11 Fund administrative and overhead costs of less than 3%. I point with pride to
the fact that this was one of the most efficient, streamlined and cost effective gov-
ernment programs in American history.

It was also totally bipartisan. During the thirty-three months that I served as
Special Master, I had the complete cooperation of the Department of Justice, Office
of Management and Budget, the Administration, and the Congress. I also received
unqualified support from various state and local governments, including, particu-
larly, the City of New York and the Department of Defense. All government entities
worked at my side to make sure that the 9/11 Fund was a success and that prompt
payments were made to all eligible claimants.

I also worked closely with Federal Judge Alvin Hellerstein, who continues to pre-
side over all the federal 9/11 related cases in Manhattan. Judge Hellerstein worked
tirelessly with me in coordinating the litigation and the 9/11 Fund claims in an ef-
fort to maximize the number of individuals who elected to enter the Fund rather
than litigate. I am in his debt for his extraordinary work, then and now, in coming
to the aid of families and victims in distress.

When the Program expired, in December of 2003, only 94 lawsuits were filed by
families of deceased victims who decided to litigate rather than enter the 9/11 Fund.
It is my understanding that almost all of these wrongful death lawsuits have since
been settled and that there are currently only a handful of cases still being litigated
in federal court in Manhattan.

The same cannot be said for the 9/11 physical injury victims, particularly the re-
sponders working after September 11 during rescue and clean-up operations at the
World Trade Center. As already indicated, the 9/11 Fund paid over $1 billion to
2,680 eligible physical injury claimants. The vast majority of these physical injury
victims were responders suffering various respiratory ailments at the World Trade
Center site in the days, weeks and months following the September 11 attacks. Al-
most all of these responders were compensated by the Fund for respiratory ailments
rather than traumatic physical injuries. The 9/11 Fund eligibility criteria recognized
that these respiratory ailments were often latent, that physical manifestations of in-
jury often did not occur until months or years after first exposure to hazardous sub-
stances at the World Trade Center. That is why the 9/11 Fund modified its eligi-
bility criteria to permit the valid filing of claims years after the terrorists attacks,
when these physical manifestations first appeared and became apparent.

However, as already indicated, the 9/11 Fund expired by statute on December 22,
2003, before thousands of responders, and possibly other individuals exposed to the
toxic air at the World Trade Center site, manifested any physical injury. This large
group of individuals could not be paid from the 9/11 Fund since there was no longer
any Fund to process and pay their claims. Accordingly, they have exercised the al-
ternative option of litigating before Judge Hellerstein. It is estimated that 11,000
responders will file suit by the end of this year, and that as many as an additional
29,000 individuals may yet manifest physical injuries in the next few years. It is
anticipated that these affected individuals might file suit as well.

I take no position on the merit of these lawsuits, which involve complex issues
of liability, legal immunity of governmental entities, medical causation, and valu-
ation of individual damage claims. But I do believe that these lawsuits should be
resolved, that protracted and uncertain litigation is in nobody’s interest. That is why
the 9/11 Victim Compensation Fund was established by Congress in the first place,
a recognition that a prompt and efficient alternative to tort litigation constituted a
better way.

It is ironic that these very individuals who have filed lawsuits seeking compensa-
tion are the same type of individuals who received payments from the 9/11 Fund;
had these thousands of individuals manifested a physical injury before the 9/11
Fund expired, they, too, would have received compensation without litigating. It is
perfectly understandable, therefore, why they seek to be treated the same way and
in the same manner as their brethren. It is my understanding that their decision
to litigate is directly related to the fact that there is no longer a 9/11 Fund to proc-
ess their physical injury claims.

What should be done to resolve this problem, and the costly and uncertain litiga-
tion, and provide prompt compensation to eligible claimants physically injured in
the aftermath of the September 11 attacks? I offer two proposals for your consider-
ation, both of them controversial and challenging and neither easy to achieve. But
I believe that either of my proposals are preferable to the existing uncertainty and
expense associated with the ongoing litigation.
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I. RENEW AND EXTEND THE FEDERAL SEPTEMBER 11TH VICTIM COMPENSATION FUND

One option would be simply to reenact the law establishing the Federal Sep-
tember 11th Victim Compensation Fund for an additional period of years in order
to provide the same public compensation to eligible physical injury claimants. This
could be justified on grounds of basic fairness; Congress would simply declare that
the same eligibility criteria and compensation should be made available to those
currently suffering respiratory injuries who were not paid by the earlier 9/11 Fund
solely because they did not manifest a physical injury until after the earlier Fund
had expired. Congress could simply reopen the 9/11 Fund to encompass all such
claims during a “window” of five years during which time all September 11 related
respiratory physical injuries could be evaluated and processed. (medical evidence
would need to be considered by Congress in deciding how long this “window” would
be open, permitting the filing of such physical injury claims).

But one should not underestimate the philosophical, political, and practical prob-
lems associated with reenactment and extension of the 9/11 Fund.

First, any attempt to reenact and extend the 9/11 Fund should be initiated with
the understanding that there would be no changes in the rules and regulations gov-
erning the original Fund, that the new law would simply be a “one line” reaffirma-
tion of the law which established the original 9/11 Fund. This will not be easy. Var-
ious interested parties, while championing the reenactment of the 9/11 Fund, have
called for statutory modifications and additions, e.g., indemnity protection for con-
tractors at the World Trade Center site; compensation for claimants suffering men-
tal trauma without accompanying physical injury; elimination of the collateral off-
sets rule which was an integral part of the original Fund; and subsequent Fund
payments for eligible claimants who received compensation from the earlier Fund,
but whose physical condition has subsequently worsened resulting in a demand for
additional compensation. These and other well intentioned requests have all been
asserted in connection with any attempt to reenact and extend the original 9/11
Fund. But I suggest that any attempt to modify the statutory provisions and accom-
panying regulations of the original Fund will lead to the type of controversy and
%isagreement that will undercut political consensus and prevent reenactment of the

und.

Second, even a “one line” extension of the original 9/11 Fund poses fundamental
philosophical and political questions of fairness. Why should Congress be reenacting
the 9/11 Fund, providing millions in additional public compensation to the physical
injury victims of the September 11 attacks, while no such Fund exists at all for the
victims of the Oklahoma City bombing, the victims of the African Embassy bombing,
the victims of the first World Trade Center attack in 1993 or, for that matter, the
victims of the unprecedented disaster associated with Hurricane Katrina? Why
should Congress, which has already enacted legislation authorizing over $7 billion
in public compensation to the families of those who died on September 11, or who
were physically injured as a result of the attacks, now authorize additional millions
or even billions in compensation for the remaining September 11 victims, while fail-
ing to do anything similar to the other victims of life’s misfortunes? It is a funda-
mental question posed to our elected officials in a free democratic society. Why some
victims but not others? On what basis should such distinctions be made? Are some
victims more “worthy” than others?

I have maintained that the original 9/11 Fund was the correct response by the
American people to the unprecedented terrorist attacks on September 11, 2001. It
was sound public policy, reflecting national solidarity towards the victims and ex-
pressing a national sense of compassion not only to the victims, but to the rest of
the world. The September 11 statute was an expression of the best in the American
character. It could be justified, not from the perspective of the victims, but, rather,
from the perspective of the Nation. But whether or not it should be reenacted in-
stead of being considered a unique singular response to an unprecedented national
tragedy is a fundamental question better left to the consideration of Congress.

II. SETTLEMENT OF THE CURRENT AND FUTURE PHYSICAL INJURY LITIGATION

Even if Congress decides not to extend and reenact the 9/11 Fund, this does not
mean that the current litigation should continue. Fortunately, there is a path open
for the comprehensive resolution of the litigation, while protecting all defendants
against the likelihood of similar future litigation.

As T understand it, Congress created a September 11 related captive insurance
company for the City of New York and its contractors in an amount approximating
$1 billion. This money is readily available at the present time to resolve the physical
injury claims currently pending in federal court against the City of New York, the
contractors, and other defendant entities. Two problems have been raised, however,
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about the availability of these funds and the challenges posed in securing a com-
prehensive settlement of the litigation.

First, is the obvious question as to whether or not the $1 billion is sufficient to
resolve all of the pending claims? After all, it is noted, the 9/11 Fund paid over $1
billion in resolving just 2,680 physical injury claims; how can $1 billion be sufficient
to resolve some 11,000 current similar claims? A fair question. But there are an-
swers. Nobody knows how many of the 11,000 pending claims are eligible for com-
pensation, what the eligibility criteria might be, or what the compensation levels
should be for valid physical injuries. In addition, how many of the existing plaintiffs
are already receiving health related reimbursement? What role will collateral offsets

lay in any settlement negotiation? Most importantly, it is not clear to me that the
gl billion 1s the sole source of compensation in the event that a comprehensive set-
tlement is sought. What about financial contributions over and above the $1 billion
from other defendants and their insurers? If settlement negotiations do commence,
to what extent is it possible and likely that all defendants, not just the City of New
York and the captive insurer, will contribute settlement proceeds in an effort to se-
cure “total peace” through a comprehensive resolution of the dispute? These are im-
portant questions that can only be answered in the context of meaningful settlement
negotiations.

Second, creative settlement terms and conditions can be negotiated which might
provide additional financial security to eligible claimants over and above immediate
compensation. For example, plaintiff attorneys involved in the litigation have been
meeting with officials of the insurance industry to determine whether some type of
individual insurance policy might be made available to each eligible plaintiff. Pre-
miums would be paid from the captive insurance fund; in return, each eligible plain-
tiff would receive an insurance policy to be paid by the insurer if and when the indi-
vidual plaintiff develops a future cancer or some other related illness. This ap-
proach, and other similar creative ideas, might be advanced during settlement nego-
tiations to maximize financial protection for plaintiffs while taking advantage of rel-
atively limited settlement dollars.

Third, is the perplexing and legitimate problem of future physical manifestations
resulting in additional litigation. I agree with the City of New York and other de-
fendants that it makes little sense to settle all 11,000 current cases only to find that
additional lawsuits are filed by future plaintiffs who do not manifest a physical in-
jury until years after a current settlement. But, again, there are answers to this
vexing problem which should help ameliorate defendant concerns. For example, it
might be possible to set aside a portion of all available settlement proceeds, to be
used if and when additional individual physical injury claims are presented for pay-
ment. Alternatively, it might be possible for all current eligible plaintiffs to be paid
in installments, with additional funds due and owing depending upon the filing rate
of future claims; this is exactly what Federal Judge Jack B. Weinstein did in reorga-
nizing the Manville Trust involving individual asbestos claims. A down payment
was made, with future payments depending upon the filing rate of subsequent indi-
vidual asbestos claims. Another idea is to provide some type of claims registry; an
eligible individual exposed to toxic fumes at the World Trade Center, but not yet
manifesting any physical injury on the date of the settlement, might receive a mod-
est payment immediately and “register” for participation in the settlement. This po-
tential future plaintiff would immediately receive the available insurance policy in
addition to the modest down payment; in return, the individual would surrender all
future rights to litigate.

These are just some personal concepts which may be supplemented by other simi-
lar creative settlement terms and conditions. Some may work, others may not. What
is important is that all interested parties come to the negotiation table with the
flexibility, creativity, and determination to secure a comprehensive settlement. This
approach is vastly preferable to the ongoing costly and uncertain litigation lottery.

Mr. Chairman, I believe that either of the approaches which are the focus of my
testimony today, are better alternatives than the existing litigation currently pro-
ceeding in federal court in New York City. Whether Congress decides to reenact the
Federal September 11th Victim Compensation Fund, or whether it encourages all
interested parties to commence intense negotiations designed to resolve all current
and future September 11 related physical injury litigation, I am convinced that the
courtroom is not the best place to resolve these disputes. I am prepared to assist
the Congress and the parties in any manner requested, and to do so pro bono. What
is important is that the litigation be brought to an end and that eligible claimants
receive the compensation necessary to move on with their lives as best they can.
We do not have the power to change history and prevent the September 11 terrorist
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attacks. But it is the responsibility of the Congress and the American people to try
and bring some degree of financial security to the victims of September 11. I hope
I have offered a blueprint and some food for thought to all interested parties.

I thank you for the opportunity to testify here today.

Mr. NADLER. Thank you, Mr. Feinberg. And we join with you in
thanking the deputy special master and the corporation counsel.

We will now recognize the corporation counsel for a statement.
Mr. Cardozo?

TESTIMONY OF MICHAEL A. CARDOZO,
CORPORATION COUNSEL, CITY OF NEW YORK

Mr. CARDOZO. Thank you, Mr. Chairman, Members of the Com-
mittee.

I particularly want to thank the members of the New York dele-
gation and their staffs who have long made the question of health
of the workers and the other people at Ground Zero and area resi-
dents a prime area of concern.

Needless to say, the City of New York strongly supports the bill
that we are discussing today, introduced by Chairman Nadler and
Representatives Maloney and Fossella, and particularly supports
what we are talking about today, a reopening of the Victims Com-
pensation Fund.

Six and one-half years ago, 90,000 people from every State in
this country responded to the attack on this Nation and partici-
pated in the Ground Zero rescue and recovery effort. Today, over
10,000 of those people report that they suffer from a wide range of
ailments. And, unfortunately, it is anticipated that many, many
more may claim and report accurately that they are also sick as a
result of 9/11.

Now, medical care for these people is being provided by the city,
the Mount Sinai Consortium and others, and enactment of this bill
would provide the stable funding required to ensure that, as Mayor
Bloomberg has committed, everyone who was hurt as a result of
the 9/11 attacks has access to medical care at no cost.

But in addition to these health problems, many of the people are
unable to work, and some have other losses. Those individuals who
rushed to the scene of the devastation without a thought for their
personal safety, New York City and the contractors who provided
aid to the city without a written contract and without adequate in-
surance, are now battling against one another. Some of those peo-
ple are sick, and others may become sick.

But New York City and the contractors do not believe that they
committed a wrong that makes them liable for these illnesses. And
in any event, the amount of money available in the captive insur-
ance company, $1 billion—a congressionally authorized insurance
company, not a victims’ compensation fund—that money is not suf-
ficient to resolve the claims of those who claim to have become ill
let alone future claimants.

And as a result, we are locked in a litigation. And regardless of
the result of that litigation, no one is going to win. If the city and
the contractors prevail, people who became sick as a result of 9/11
will receive nothing. And if the plaintiffs win, many of the contrac-
tors will face very, very substantial financial jeopardy, since as I
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have noted the available insurance may not be adequate to cover
them.

Reopening the VCF, therefore, offers the means of resolving this
terrible dilemma. As you have just heard from my very good friend
Ken Feinberg, who so ably administered the 9/11 Fund, that fund
allowed for compensation to injured people without any need to es-
tablish fault. And it worked just as Congress intended.

But the critical limitations on the VCF that Mr. Feinberg just
noted have made it unavailable to the more than 10,000 people
who are now suing the city and the contractors. If someone became
ill as a result of 9/11 exposure even days after September 15, 5
days after the attack rather than 4, that person was not eligible
for a VCF payment. If someone manifested an illness weeks after
December 2003 when the fund statutorily expired, she was not eli-
gible to recover. And if someone was cleaning buildings three
blocks from Ground Zero, that person, too, was ineligible to recover.

There is no just reason for these people to receive nothing while
many others who were in essentially the same position, but who
met the strict eligibility requirements, were compensated. Reopen-
ing the VCF would deal with these problems.

Now, I do want to note that if this Committee and the Congress
reopens the VCF as we urge, there will undoubtedly be some, hope-
fully few, who will nevertheless decide to pursue a claim through
the courts. If the Congress would provide an indemnity to the city
and the contractors in the event of such claims, it would mean that
the $1 billion presently in the captive insurance company could be
used to help fund the VCF. Without it, the captive would have to
continue.

In conclusion, let me just note as I have explained in detail in
my written statement, the VCF would provide fair, fast and certain
relief. And providing compensation through the VCF will help en-
sure that if, God forbid, we have another attack the response from
the contractors, the relevant city and the area workers will be as
generous and robust as it was after 9/11.

Thank you very much.

[The prepared statement of Mr. Cardozo follows:]

PREPARED STATEMENT OF MICHAEL A. CARDOZO

Good morning, Chairman Nadler, Chairwoman Lofgren, ranking members Franks
and King, and committee members. My name is Michael A. Cardozo and I am the
Corporation Counsel of the City of New York. I want to start off by thanking the
members of the New York delegation and their staffs who have long made the issue
of the health of the responders and the area residents to the attack on the World
Trade Center a top priority. I also want to thank you for holding this hearing on
compensation for the responders and community members affected by the Sep-
tember 11 attack.

The federal government contributed substantially to New York City’s economic
and physical recovery from the 9/11 attacks. Mayor Bloomberg and the people of
New York City are grateful for the federal government’s strong support.

The federal government has also provided some funding through annual appro-
priations for screening, monitoring and treatment of responders and community
members and for that we are also grateful. But what is needed is long-term, stable
funding and a method to address compensation for non-health-related concerns. The
City of New York strongly supports H.R. 3543, the James Zadroga 9/11 Health and
Compensation Act of 2007 introduced by Chairman Nadler and Representatives
Carolyn Maloney and Vito Fossella. That bill would provide the stable funding re-
quired for health issues.
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But I am here today to testify in support of the provision of that bill that would
re-open the Victim Compensation Fund, thereby providing a fast, fair, and efficient
way to compensate the Ground Zero workers and area residents who report that
they were injured as a result of the terrorist attack. I am also going to recommend
a very important addition to the bill: that the City and its contractors be indem-
nified for the claims of any person who does not accept an award from a reopened
Victim Compensation Fund.

Approximately six-and-a-half years ago, over ninety thousand people took part in
the rescue and recovery effort—including workers and volunteers who came from all
50 states and are constituents of every member of these subcommittees, and indeed
of virtually every member of the House. In addition, some residents, students and
area workers were exposed to the dust and fumes.

While many who were at or near the site and who reportedly fell ill have recov-
ered, others continue to report a range of ailments. The most commonly reported
are respiratory illnesses, such as asthma, and mental health conditions, such as
Post-Traumatic Stress Disorder (PTSD) and depression. We do not yet know the ex-
tent to which these conditions will remain or will be successfully resolved with
treatment.

We also do not yet know whether late-emerging conditions, like cancer and pul-
monary fibrosis, will arise in the future; but concern about these illnesses devel-
oping was raised time and again in discussions with responders and residents alike.
We know that we must build the capacity to detect and respond to any conditions
that may reveal themselves in the future.

In addition to the health effects reported by these individuals, many report other
losses. Some report they are unable to work, some have out of pocket medical ex-
penses or other losses. Simply providing medical care, as important as that is, would
not compensate them for these types of losses.

Some of these people are City employees, particularly members of the FDNY and
NYPD. Others worked for the contractors the City retained in the rescue, recovery
and clean-up efforts in this attack upon our country. Many of these contractors
began work on September 11 itself. They came forward out of patriotism and a
sense of civic duty without having a contract in hand or insurance to cover their
liabilities.

As you are aware, almost 10,000 of those who worked on the rescue, recovery and
clean-up efforts have sued the City and the contractors seeking compensation. Re-
solving these issues through the courts is not in anyone’s interest. It is especially
not in the nation’s interest, if we want to assure that the next time—if God forbid
there is a next time—that people and companies will once again step forward.

We have a model of how we can proceed in a way that will quickly, efficiently
and fairly resolve these issues—the Victim Compensation Fund of 2001, which was
enacted shortly after September 11.

THE VCF WORKED WELL

In the aftermath of the terrorist attack on the World Trade Center, Congress es-
tablished a Victim Compensation Fund (VCF). When Congress created the VCF in
2001, it chose a no-fault compensation program—those injured were compensated
without any need to establish negligence or fault. As ably administered by Kenneth
Feinberg, the VCF worked exactly as Congress had intended. Determinations were
made promptly and without the delays, litigation risks or rancor that lawsuits inevi-
tably engender. Approximately 5,500 claimants opted to accept awards rather than
to pursue a lawsuit.

LIMITATIONS OF THE VCF

Unfortunately, the VCF had some limitations on it that made it unavailable to
most of the workers at Ground Zero. For example, to be eligible for the fund, a
claimant had to have been present at Ground Zero within four days of the attack.
And claims had to be filed by December 2003.

Because of these limitations, there are now many rescue and recovery workers,
not to mention those in the community, who report injuries, but have no option for
compensation other than litigation. More than 10,000 of those people have sued New
York City and/or its contractors. Most of them say they did not develop symptoms
of their injury until long after the filing period for the original VCF passed. Also,
many of them were not present at Ground Zero within four days of the attack and
were therefore not eligible for compensation from the fund. These individuals, how-
ever, if they were hurt as a result of their work helping their country recover from
a terrorist attack, or exposure to dust and fumes from the attack, deserve to be com-
pensated by their country for their losses. There is no just reason for them to get



22

nothing while many others, who were in essentially the same position, but who met
the strict eligibility requirements for compensation, were compensated.

THE DOWNSIDES OF LITIGATION

Regrettably, these individuals have been relegated to the tort system to obtain
compensation for their injuries. The many downsides of litigation are well known.

First, the outcome is uncertain for all concerned. Each plaintiff, in order to pre-
vail, must prove:

1. that the City or its contractors are not entitled to the civil defense immuni-
ties provided by law, and

2. that the City or its contractors were negligent, a difficult standard for them
to meet.

Needless to say, we believe we are entitled to civil defense immunities and we do
not believe that we or our contractors were negligent.

Second, even today, some six-and-a-half years after the attacks and since the first
suits were filed, we may still be years away from an end to the litigation. To be
prepared for trial on plaintiffs’ claims, which they say total billions of dollars, both
sides must engage in extensive discovery, which has barely begun. Finally, as with
any litigation, if the plaintiffs are successful, much of the compensation awarded
will not go to them, but to their lawyers.

Even more regrettably, because the plaintiffs must prove that the City or its con-
tractors were at fault, the lawsuit necessarily pits the City and the patriotic compa-
nies, which rushed to the City’s aid without a written contract or adequate insur-
ance, against the heroic workers, who rushed to the scene of the devastation without
a thought for their personal safety. Holding the City or its contractors liable because
of their response to an attack on our nation runs the risk that the next time there
is a similar disaster, cities and contractors will hesitate to provide the needed help.

In the wake of September 11, because of these lawsuits and the inability to obtain
insurance, a number of the contractors experienced business difficulties and con-
tinue to do so. The defendants all face very substantial potential monetary exposure.
To try and alleviate this burden, Congress used a portion of the assistance provided
to New York City after the attacks to create an insurance company for the City and
the contractors to protect them from the very large potential exposure they face in
the lawsuits. The $1 billion provided was used, as the legislation required, to set
up a captive insurance company. This is an insurance company set up under New
York State law and regulated by the insurance commissioner of New York to pro-
vide insurance to the City and its contractors for liabilities relating to the rescue,
recovery, and debris-removal efforts following the September 11 attacks. It is not a
victim compensation fund.

Some have suggested that all that needs to be done is for this one billion dollars
of insurance be used to settle the claims brought by the 10,000 plaintiffs. But this
approach overlooks two critical factors.

First, the plaintiffs’ attorneys have said in open court that the $1 billion, which
would amount to about $60,000 per plaintiff when standard plaintiff’s legal fees and
costs are factored in, will not be nearly enough to settle all of the current claims.
So, according to the plaintiffs’ attorneys, the $1 billion held by the captive insurance
company would be nothing more than a down payment on their claims. The contrac-
tors would remain exposed to billions of dollars of additional liability without the
benefit of the insurance that Congress explicitly provided for them and the City.

Second, even if the Captive were able to settle all of the current claims for $1
billion that would leave the contractors vulnerable to any claim that might be filed
in the future. New cases are literally being filed every week. And there is concern
that there are some potential diseases, like cancer, that could arise, but would not
develop for years. Without the protection of indemnity, which I will speak about
shortly, settling all of the cases currently pending will not solve the problems faced
by the City and its contractors.

REOPENING THE VICTIM COMPENSATION FUND

Fortunately, there is a better way: re-opening the Victim Compensation Fund.
Compensation from the fund will be prompt and certain and there will be no need
to assign blame to anyone. In addition, there will be no need to marshal the services
of hundreds of lawyers and experts in a pitched battle between the plaintiffs and
the City and its contractors. And there will be no need to use the valuable resources
of the federal judiciary.
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INDEMNITY

But simply re-opening the Victim Compensation Fund will not be enough. Under
the original VCF, individuals could opt not to accept the award from the fund and
instead pursue a claim through the court system. Some did so. Under the Zadroga
Act, there would be a similar option and some will undoubtedly avail themselves
of it. That means that the need for the captive insurance company, although dimin-
ished, will continue. The plaintiffs’ lawyers have estimated that their claims are
worth billions of dollars. And they have asserted that there are many claims that
have yet to manifest themselves, like cancer, and that may not develop until years
in the future. Thus, the contractors remain exposed to potential liability for their
patriotic actions.

The way to eliminate this highly undesirable outcome is to provide for an indem-
nity for any remaining claims for those who decide not to pursue a VCF award. I
emphasize that this indemnity would only cover the claims of those who do not opt
for the VCF. Past experience leads us to believe that most will take the award from
the reopened VCF. And medical costs would be covered under another part of the
bill. Moreover, once an indemnity is in place, the captive insurance company would
{1/'00 %gnger be needed and the funds it holds would be available to fund the reopened

We all hope and pray that 9/11 will remain a unique event in this nation’s his-
tory. But if it is not, and if we do not resolve these difficult issues fairly, the next
time there is a major disaster, we are concerned that the response will not be as
robust as it was after 9/11. Workers will be reluctant to pitch in because they won’t
know if they will be taken care of if they are injured on the job. Companies will
be slow to bring their resources to bear until they are satisfied that they are not
sacrificing their very existence by helping out. I have been told that, because of the
lessons the contractors learned from 9/11, many engineering firms were reluctant
to participate in the recovery following Hurricane Katrina.

The solution I have outlined ought to take care of every party’s concerns. Re-open-
ing the Victim Compensation Fund will provide fast, fair, and certain relief to the
workers and area residents. And providing indemnity for the companies involved in
the response to 9/11 will give them the peace of mind, and the protection against
possible financial ruin, they deserve.

I will be happy to answer any questions you may have.

Mr. NADLER. Thank you.
I will now recognize for her statement Ms. Lasowski.

TESTIMONY OF ANNE-MARIE LASOWSKI, ACTING DIRECTOR,
EDUCATION, WORKFORCE, AND INCOME SECURITY ISSUES,
GOVERNMENT ACCOUNTABILITY OFFICE

Ms. LASOWSKI. Mr. Chairman, Madam Chairwoman, Ranking
Members and Members of the Subcommittees, I appreciate the in-
vitation to talk to you today about our prior work on Federal com-
pensation programs.

Compensating victims is one of the key issues Congress con-
tinues to face in light of those injured from the terrorist attacks at
the World Trade Center. As you well know, the Federal Govern-
ment has played an increasing role in providing benefits to individ-
uals injured from exposure to harmful materials ever since 1969
when the Black Lung Program was established. Since then, Con-
gress has established other such programs. Most recently, legisla-
tive proposals have been introduced regarding the September 11th
Victim Compensation Fund.

My remarks are based on work GAO reported in 2005 on four
Federal compensation programs including Black Lung, the Vaccine
Injury Compensation Program, the Radiation Exposure Compensa-
tion Program and the Energy Employees Occupational Illness Com-
pensation Program.

Today I will focus on three key areas: first, the structure of these
programs; second, the initial cost estimates and the actual cost of
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benefits paid; and, third, claims filed and paid. We did not review
the September 11th Victim Compensation Fund as part of this re-
port.

First, all four Federal programs we reviewed are structured very
differently, including who administers the program, how they are
funded, the benefits provided and who is eligible for benefits. Now,
to address each of these points.

In terms of administration, several Federal agencies are respon-
sible for administering these four programs including the Depart-
ments of Labor and Justice along with other agencies.

In terms of funding, funding of the four programs varies. For ex-
ample, the Black Lung Program is funded by a trust fund that is
financed by an excise tax on coal and supplemented with additional
funds. In contrast, the Energy Employees Compensation Program
and the Radiation Exposure Program are fully federally funded.

In terms of benefits, benefits vary among the four programs.
Some of the benefits they provide include lump sum compensation
payments and payments for lost wages, medical and rehabilitation
costs, and attorney fees.

In terms of eligibility, the groups who are eligible for benefits
under the four programs and the proof of eligibility required for
each program vary widely. It is also worth noting that in terms of
structure, the Federal Government role has increased since the in-
ception of these programs, and all four have been expanded eligi-
bility to additional categories of claimants, cover more medical con-
ditions, or provide additional benefits.

Second, as the Federal role of these four programs has grown
and eligibility has expanded, so has cost. In addition to the costs
associated with expanded eligibility, rising medical costs have in-
creased the cost of the programs.

Actual costs for benefits paid through fiscal year 2004 signifi-
cantly exceeded the initial estimates for the Black Lung and Radi-
ation Exposure Programs. For example, for the radiation program,
the cost of benefits paid through fiscal year 2004 exceeded the ini-
tial estimate by about $247 million because the original program
was expanded to include additional categories of claimants.

Third, regarding claims: the number of claims filed generally ex-
ceeded initial estimates. For example, at the end of fiscal year
2004, actual claims filed for the energy employees program exceed-
ed the estimates by over 46,000. Furthermore, factors that affect
the amount of time it takes agencies to finalize claims includes
statutory and regulatory requirements for determining eligibility,
changes in eligibility criteria, the agency’s level of experience in
handling claims, and the availability of funding. In addition, the
approval process and the extent to which programs allow appeals
can affect the time it takes to process claims.

In conclusion, the Federal Government has played a growing role
in providing benefits to individuals injured by exposure to harmful
materials. As the four programs we reviewed changed and grew, so
did their actual costs. In addition, the programs varied in their
ability to handle claims, and in some cases took years to com-
pensate claimants.

In designing a Federal compensation program, it is important to
consider how the program is to be structured. Decisions about how
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to structure compensation programs are critical because they ulti-
mately affect the cost of the program, an important issue in light
of the Federal deficit, and they affect how quickly those injured are
compensated.

This concludes my prepared statement. I would be pleased to re-
spond to any questions. Thank you.

[The prepared statement of Ms. Lasowski follows:]

PREPARED STATEMENT OF ANNE-MARIE LASOWSKI
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FEDERAL COMPENSATION PROGRAMS

Perspectives on Four Programs for Individuals
Injured by Exposure to Harmful Substances

What GAO Found

The four federal compensation programs GAO reviewed in 2005 were
designed to compensate individuals injured by exposure to harmful
substan Howcever, the structure of these programs differs s
key arcas such as the agencies thal administer them, their funding, benelits
paid, and eligibilily. For example, although initially funded through annual
iations, the Black Lung Program is now funded by a trust fund

shed in 1978 financed by an excise tax on coal and supplemented with
additional funds. In contrast, EEOICP and RECD are completely federally
[unded. Since the inceplion of the programs, the [ederal government’s role has
increased and all four programs have been expanded Lo provide cligibility to
additional calegories of claimants, cover more medical conditions, or provide
additional benefits.

As the federal role for these four programs has grown and eligibility bas
expanded, so have the costs. Tolal benelils paid through lis car 2004 for
two of the programs—Lhe Black Lung Program and RECP—signiflicantly
exceeded their inilial estimates [or various reasons. The initial estimate of
benefits for the Black Lung Program developed in 1969 was about $3 billion.
Actual benefits paid through 1976—the date when the program was initially to
have ended—totaled over $4.5 billion and, benefits paid through fiscal year
2004 totaled over $41 billion. Actual costs for the Black Lung Program
significantly exceeded the initial estimate for several reasons, including (1)
the program was initially sel up (o end in 1976 when state workers’
compensation prograr re to have provided these benefits to coal miners
and their dependents, and (2) the program has been expanded several times to
increase benefits and add categories of claimants. For RECD, the costs of
benefits paid through fiscal year 2004 cxceeded the initial estimate by about,
$247 million, in parl because the original program was expanded (o include
additional calegorics of claimants. In addition, the annual administralive cosls
for the prograr aried, from approximately $3.0 million for RECP to about
$89.5 million for EEOICP for fiscal year 2004.

Finally, the number of claims filed for three of the programs significantly
exceeded the initial estimales, and the structure of the programs alfecled the
length of time it took Lo finalize claims and compensate eligible elaimants. For
the three programs [or which initial eslimales were available, the number of
claims filed significantly exceeded the initial estimates. In addition, the way
the programs were structured, including the approval proc

to which the programs allow claimants and payers
ourls, allecled how long it ook Lo final
claims have taken years Lo linalize. For example, it can Lake years Lo approve
some EEOICP claims because of the lenglhy process required [or one of the

ies involved in the approval process to determine the levels of radiation

-h claimants were exposed. In addition, claims for benefits provided by
programs in which the claims can be appealed can take a long time to finalize.

United States A ility Office
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Chairs, Ranking Members, and Members of the Subcommittees:

I am pleased to be here as you discuss important issues related to
compensation for individuals injured as a result of the terrorist attack on
the World Trade Center in 2001. After the collapse of the WTC buildings,
nearly 3,000 people died, and an estimated 250,000 to 400,000 people who
lived, worked, or attended school in the vicinity were affected.' An
estimated 40,000 people responded to the attack, including New York City
Fire Department personnel and other government and private-sector
workers and volunteers from New York and other locations across the
nation. These responders, as they took part in various rescue, recovery,
and cleanup activities in the days, weeks, and months following the attack,
were exposed to numerous physical hazards and environmental toxins.

The federal government has played an increasing role in providing benefits
to individuals injured as result of exposure to harmful substances since
1969 when the Congress established the Black Lung Program as a
temporary federal program to provide benefits for coal miners disabled by
pneumoconiosis (black lung disease). Although the Black Lung Program
was initially designed to end in 1976 when state workers’ compensation
programs were to provide these benefits, it was amended to make it an
ongoing federal program. Since that time, the Congress has established
several compensation programs to provide benefits to individuals injured
by exposure to hazardous substances such as radiation, and the role of the
federal government in many of these programs has expanded over time.
Most recently, legislative proposals have been introduced in the House
that would expand the benefits provided by the September 11th Victim
Compensation Fund of 2001.

My testimony is based on work GAQ reported in November 2005 on four
federal compensation programs: the Black Lung Program, the Vaccine
Injury Compensation Program (VICP), the Radiation Exposure
Compensation Program (RECP), and the Energy Employees Occupational
Illness Compensation Program (EEOICP).* My remarks will focus on (1)
the structure of these programs; (2) the cost of the programs through

'See GAO, September 11: Monitoring of World Trade
Progressed, but Not for Federal Responders, GAG-35-
2005).
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fiscal year 2004, including initial cost estimates and the actual costs of
benefits paid, and administration costs; and (3) claims, including the
number of claims filed and factors that affect the length of time it takes the
agencies to finalize claims and compensate eligible claimants. We did not
review the September 11th Victim Compensation Fund of 2001 as part of
this testimony.

We examined information on the four programs from their inception
through the end of fiscal year 2004. We obtained initial estimates of the
anticipated costs of benefits, as available, and the actual costs of benefits
paid from the date the programs were established through the end of fiscal
year 2004. In addition, we obtained information on the total number of
claims completed as of the end of fiscal year 2004 and reviewed
information on the time it took the agencies to finalize claims and
compensate eligible claimants. That work was completed in accordance
with generally accepted government auditing standards.

In summary, in 2005 we reported that

All four federal programs we reviewed were designed to compensate
individuals injured by exposure to harmful substances. However, the
structure of these programs differs significantly in key areas such as the
agencies that administer them, their funding, benefits paid, and eligibility
criteria. Since their inception, the federal role has increased and all four
programs have expanded to provide eligibility to additional categories of
claimants, cover more medical conditions, or provide additional benefits.

As the federal role for these four programs has grown and eligibility has
expanded, so have the costs. Actual costs for benefits paid through fiscal
year 2004 significantly exceeded the initial estimates for two of the
programs: the Black Lung Program and RECP. In addition, the annual
administrative costs for the four programs for fiscal year 2004 ranged from
approximately $3.0 million for RECP to about $89.5 million for EEQICP.

Finally, the number of claims filed through 2004 for the three programs for
which initial estimates were available significantly exceeded the initial
estimates. In addition, the structure of the programs, including the
approval process and the extent to which the programs allow claimants
and payers to appeal claims decisions in the courts, affected how long it
took to finalize claims and compensate eligible claimants. In some cases, it
took years for some of the agencies responsible for processing them to
finalize the claims.

Page 2 GAO-08-628T Federal Compensation Programs
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Background

The four federal programs we examined were established from 1969
through 2000 for various purposes.

The Black Lung Program was established in 1969 as a temporary federal
program to provide benefits to coal miners disabled because of
pneumoconiosis (black lung disease), and their dependents, until adequate
state programs could be established. It has been amended several times,
effectively restructuring all major aspects of the program and making it an
ongoing federal program.

VICP was authorized in 1986 to provide compensation to individuals for
vaccine-related injury or death. According to the Department of Health
and Human Services (HHS), the agency that administers the program, it
was established to help stabilize manufacturers’ costs and ensure an
adequate supply of vaccines. Concerns expressed by various groups
contributed to the program’s establishment, including concerns from
parents about harmful side effects of certain vaccines, from vaccine
producers and health care providers about liability, and from the public
about shortages of vaccines.

RECP was established in 1990 to make partial restitution to on-site
participants, uranium miners, and nearby populations who (1) were
exposed to radiation from atmospheric nuclear testing or as a result of
their employment in the uranium mining industry and (2) developed
certain related illnesses.

EEOICP was established in 2000 to provide payments to nuclear weapons
plant workers injured from exposure to radiation or toxic substances, or
their survivors. Initially, some qualifying workers were paid federal
benefits and others were provided assistance in obtaining benefits from
state workers' compensation programs. In 2004, the federal government
assumed total responsibility for benefits paid under the program.

The Structure of the
Programs Varies
Significantly

The purpose of the four federal compensation programs we examined is
similar in that they all were designed to compensate individuals injured by
exposure to harmful substances. However, how the programs are
structured varies significantly, including who administers the program,
how they are funded, the benefits provided, and who is eligible for
benefits. For example:

Page 3 GAO-08-628T Federal Compensation Programs
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Administration

Several federal agencies are responsible for the administration of the
programs: the Department of Labor (DOL) administers the Black Lung
Program and EEOICP; the Department of Justice (DOJ) administers RECP
and shares administration of VICP with HHS and the Court of Federal
Claims. In addition, the National Institute for Occupational Safety and
Health and DOJ provide support to DOL in administering EEOICP.

Responsibility for administering two of the programs has changed since
their inception. Specifically, claims for the Black Lung Program were
initially processed and paid by the Social Security Administration but, as
designed, DOL began processing claims in 1973 and took over all Black
Lung Program claims processing in 1997. In 2002, the Congress officially
transferred all legal responsibility and funding for the program to DOL. In
addition, administration of EEOICP was initially shared between the
Departments of Energy and DOL but, in 2004, DOL was given full
responsibility for administering the program and paying benefits.

Funding

Funding of the four programs varies. Although initially funded through
annual appropriations, the Black Lung Program is now funded by a trust
fund established in 1978 that is financed by an excise tax on coal and
supplemented with additional funds. The tax, however, has not been
adequate to fund the program; at the time of our review, the fund had
borrowed over $8.7 billion from the federal treasury. For the VICP, claims
involving vaccines administered before October 1, 1988, were paid with
funds appropriated annually through fiscal year 1999. Claims involving
vaccines administered on or after October 1, 1988, are paid from a trust
fund financed by a per dose excise tax on each vaccine. For example, the
excise tax on the measles, mumps, and rubella vaccine at the time of our
review was $2.25.° EEOICP and RECP are completely federally funded.
Although RECP was initially funded through an annual appropriation, in
2002 the Congress made funding for RECP mandatory and provided $655
million for fiscal years 2002 through 2011. EEOICP is funded through
annual appropriations,

*Three doses were required and the excise tax on each dose was $0.75.
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Benefits

Benefits also vary among the four programs. Some of the benefits they
provide include lump sum compensation payments and payments for lost
wages, medical and rehabilitation costs, and attorney’s fees. For example,
at the time of our review, when claims were approved, VICP paid medical
and related costs, lost earnings, legal expenses, and up to $250,000 for pain
and suffering for claims involving injuries, and up to $250,000 for the
deceased’s estate, plus legal expenses, for claims involving death. The
Black Lung Program, in contrast, provided diagnostic testing for miners;
monthly payments based on the federal salary scale for eligible miners or
their survivors; medical treatment for eligible miners; and, in some cases,
payment of claimants’ attorney fees.

Eligibility

The groups who are eligible for benefits under the four federal programs
and the proof of eligibility required for each program vary widely. The
Black Lung Program covers coal miners who show that they developed
black lung disease and are totally disabled as a resnlt of their employment
in coal mines, and their survivors. Claimants must show that the miner has
or had black lung disease, the disease arose out of coal mine employment,
and the disease is totally disabling or caused the miuer’s death. VICP
covers individuals who show that they were injured by certain vaccines
and claimants must show, among other things, that they received a
qnalifying vaccine. RECP covers some workers in the nranium mining
industry and others exposed to radiation during the government’s
atmospheric nuclear testing who developed certain diseases. Claimants
must show that they were physically present iu certaiu geographic
locations during specified time periods or that they participated on-site
during an atmospheric nuclear detonation and developed certain medical
conditions. Finally, EEOICP covers workers in nuclear weapons facilities
during specified time periods who developed specific diseases.
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Actual Costs of
Benefits Paid
Exceeded Initial Cost
Estimates for Two
Programs and Annual
Administrative Costs
Varied

At the time of our review, total benefits paid for two of the programs—the
Black Lung Program and RECP—significantly exceeded their initial
estimates. An initial cost estimate was not available for VICP. The initial
estimate of benefits for the Black Lung Program developed in 1969 was
about $3 billion. Actual benefits paid through 1976—the date when the
program was initially to have ended—totaled over $4.5 billion and benefits
paid through fiscal year 2004 totaled over $41 billion. For RECP, the costs
of benefits paid through fiscal year 2004 exceeded the initial estimate by
about $247 million.

Table 1 shows the initial program estimates and actual costs of benefits
paid through fiscal year 2004 for the four programs.

Table 1: Initial Estimates and Actual Benefits Paid as of September 30, 2004

Actual Benefits Paid as of

Program Initial Estimate (billion) September 30, 2004 (billion)
Black Lung $2.980 $41.039
VICP? Not available $1.440
RECP $0.540 $0.787
EEOICP (Part B only) $0.951 $0.952

Source: Initial estimates: DOL Black Lung) and Congressional Budget Office (RECP and EEQICP). Actual benefits paid: DOL (Black
Lund and EEOICP}, HHS (VICF), and DOJ (RECP)

“An initial estimate for VICP was not available.

Actual costs for the Black Lung Program have significantly exceeded the
initial estimate for several reasons, including (1) the program was initially
set up to end in 1976 when state workers’ compensation programs were to
have provided these benefits to coal miners and their dependents, and (2)
the program has been expanded several times to increase benefits and add
categories of claimants. The reasons the actual costs of RECP have
exceeded the initial estimate include the fact that the original program was
expanded to provide benefits to additional categories of claimants,
including uranium miners who worked above ground, ore transporters,
and mill workers.

Although the costs of EEOICP benefits paid through fiscal year 2004 were
close to the initial estimate, these costs were expected to rise substantially
because of changes that were not anticipated at the time the estimate was
developed. For example, payments that were originally supposed to have
been made by state workers’ compensation programs are now paid by the
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federal government. In addition, at the time of our review, a large
proportion of the claims filed (45 percent) had not been finalized.

At the time of our review, the annual administrative costs of the four
programs varied. For fiscal year 2004, they ranged from approximately
$3.0 million for RECP to about $89.5 million for EEOICP (see table 2).

Table 2: Annual Administrative Costs for Fiscal Year 2004

Program Annual Costs (million)
Black Lung $55.8
VICP $105
RECP $3.0
EEOQICP (Part B only) $89.5

Source: DOL {Black Lung Program and EEOIGP), HHS (VIGP) and DOJ (REGP}.

The Number of

Jlaims Filed
Generally Exceeded
Initial Estimates and
Program Structure
Affected the Time It
Took to Finalize
Claims

The number of claims filed for the three programs for which initial
estimates were available significantly exceeded the initial estimates and
the structure of the programs, including the approval process and the
extent to which the programs allow claimants and payers to appeal claims
decisions in the courts, affected the amount of time it took to finalize
claims and compensate eligible claimants. The number of claims filed
through fiscal year 2004 ranged from about 10,900 for VICP to about
960,800 for the Black Lung Program. The agencies responsible for
processing claims have, at various times, taken years to finalize some
claims, resulting in some claimants waiting a long time to obtain
compensation.

Table 3 shows the initial estimates of the number of claims anticipated and
the actual number of claims filed for each program through fiscal year
2004.

"This figure includes only claims filed under Part B of EEOICP.
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Table 3: Initial Estimates and Actual Number of Claims Filed as of September 30,
2004

Initial Estimate of Number Actual Number of Claims Filed

of Claims Anticipated as of September 30, 2004
Program (thousand) (thousand)
Black Lung 520.0 960.8
VICP” Not available 108
RECP 13.0 206
EEQICP (Part B only) 13.4 59.5

Source: The initial estimate for the Black Lung Program is from DOL, the estimate for RECP is from DOJ and includes claims expected
thiough 2012, and the estimate for EEQIGP is from the Congressional Budget Office and included claims expected through 2010. The.
actual numbers of claims filed are from DOL (Black Lung Program and EEQICP). HHS (VICP), and DOJ (RECP}

“An initial estimate for VICP was not available

Factors that affected the amount of time it took the agencies to finalize
claims include statutory and regulatory requirements for determining
eligibility, changes in eligibility criteria that increase the volume of claims,
the agency’s level of experience in handling compensation claims, and the
availability of funding. For example, in fiscal year 2000, when funds
appropriated for RECP were not sufficient to pay all approved claims, DOJ
ceased making payments until the following fiscal year when funds
became available.

The approval process and the extent to which programs allow claimants
and payers to appeal claims decisions also affected the time it took to
process claims. For example, it can take years to approve some EEOQICP
claims because of the lengthy process required for one of the agencies
involved in the approval process to determine the levels of radiation to
which claimants were exposed. In addition, claims for benefits provided
by programs in which the claims can be appealed can take a long time to
finalize. For example, claimants whose Black Lung Program claims are
denied may appeal their claims in the courts. At the time of our review, a
Department of Labor official told us that it took about 9 months to make
an initial decision on a claim and at least 3 years to finalize claims that
were appealed.

Conclusions

The federal government has played an important and growing role in
providing benefits to individuals injured by exposure to harmful
substances. All four programs we reviewed have been expanded to
provide eligibility to additional categories of claimants, cover more
medical conditions, or provide additional benefits. As the programs

Page 8 GAO-08-628T Federal Compensation Programs



35

changed and grew, so did their costs. Initial estimates for these programs
were difficult to make for various reasons, including the difficulty of
anticipating how they would change over time and likely increases in costs
such as medical expenses. Decisions about how to structure compensation
programs are critical because they ultimately affect the costs of the
programs and how quickly and fairly claims are processed and paid.

This concludes my prepared statement. I would be pleased to respond to
any questions that you or the Members of the Subcommittees may have.
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Mr. NADLER. Thank you.
Detective Valentin is recognized.

TESTIMONY OF MICHAEL A. VALENTIN,
FORMER NYPD DETECTIVE

Mr. VALENTIN. I would like to thank everyone here for inviting
me to speak, and I apologize for my informality.

My name is Michael Valentin. I was born in the Bronx. I am 43
years old, and I am the son of a New York City police officer. My
father retired with 24 years of service. I am married for 23 years
to a wonderful and understanding wife. I have three beautiful kids.

I joined the police department in 1995 and retired with a line of
duty disability on January 2007—11 years of service to the City of
New York. I remember the academy like it was yesterday. It was
the longest academy in NYPD history—11%2 months. I remember
being able to run five to eight miles per day. Now I lose my breath
walking up a flight of stairs or walking a short distance.

On September 11, like so many others, I responded to the attacks
on the World Trade Center. For the next few months I worked on
or around Ground Zero. I assisted in bucket brigades, searching for
human remains, transporting supplies, and perimeter security. I
don’t like talking about these things. I saw too many bad things,
and it brings bad memories to me, and I would really like to try
to forget them.

There are so many people like me, sick or dying with terminal
illnesses, that first responders need the help of this Congress. I suf-
fered health problems after 9/11, and on my 40th birthday I was
told that I possibly had lymphoma. The doctors found a four-centi-
meter mass in my chest. Subsequently, my partner also, approxi-
mately 2 or 3 months later, was diagnosed with B-cell lymphoma,;
so was my lieutenant, a year before, B-cell lymphoma, blood cancer.
I just find that a little strange that that would happen to one unit.

This was the beginning of something that I did not expect. I went
through four operations. They had to biopsy the tumor twice be-
cause it got larger. Then they removed my gall bladder and found
a lymphatic tumor under it. I have been lucky that none of my tu-
mors were cancerous.

The doctors at Long Island Occupational and Environmental
Health in Hauppauge, Long Island, along with my family doctor di-
agnosed me with the following: RADS, restricted airways disease
syndrome; GERD; sinusitis; pleural thickening, which is indicative
of asbestos exposure; pleurisy, very painful to breathe. They at-
tribute my illnesses to the exposure of toxins and particulates from
Ground Zero. I need to use my nebulizer every 4 to 6 hours and
to take over 10 medications a day, including oral steroids.

I get all my pulmonary medicine through Long Island Occupa-
tional, which is part of Mount Sinai, which saves me a lot of
money. And I, please, hope that you guys keep that funded. There
are over 1,000 police officers that attend that one unit in Long Is-
land, and at least 3,000 first responders from all the building
trades.

I am presently more than $160,000 in debt. Due to my illnesses,
I have recently depleted my 401K plan to catch up with my bills.
I feel embarrassed talking about these, but I know that I am not
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the only one like this. There are hundreds of us like me, in the
same situation, and many cases much worse than me. I consider
myself fortunate to have the help and support of my family.

I would like to talk about the captive insurance fund. It is my
understanding that Congress gave the City of New York $1 billion.
It is a disgrace that the city is using the money for a legal defense
fund. I am sure that it was not what the Congress intended this
money to be used for. I still can’t understand why Christine
LaSala, the CEO of Captive, is paid $350,000 a year and $20,000
a year in benefits. That is sad when I pay my own insurance,
which costs me $250 a month.

What has she done for the money? So many families are strug-
gling with illnesses and deaths of loved ones? When men and
women who stand in my shoes and cannot pay their bills or pur-
chase medication, we need to take care, take control of that money.
I am tired of hearing about the city law firms making hundreds of
millions of dollars just to defend against us.

It is my understanding that the city exhausted their appeals, and
yet they claim that victory will be theirs on the backs of police, fire-
men, and all the building trades and volunteers.

Does this make any sense? Just like September 11, none of it
makes sense.

I am proud to have served the City of New York as a police offi-
cer. I love my city. I love my country. I love my work. If I had a
chance to go back, I would go back in a New York minute. Thank
you. [Applause.]

[The prepared statement of Mr. Valentin follows:]

PREPARED STATEMENT OF MICHAEL A. VALENTIN

Chairwoman Lofgren, Chairman Nadler, Ranking Member King, Ranking Member
Franks and Members of the Committee, good morning. Thank you for giving me the
opportunity to speak with you today about my experiences, and those of so many
others of my colleagues, following the World Trade Center attacks on September 11,
2001.

My name is Michael Valentin. I was born in the Bronx, and I am the second gen-
eration of my family to serve as a New York City Police Officer; my father retired
in 1988 as an NYPD Detective after 24 years of service. Today, at the age of 43,
I am retired on medical disability from my work as a New York City Police Detec-
tive. Although I loved my work for the NYPD, I have been forced to retire as a re-
sult of my exposure to toxic dust and particulate matter while working at the World
Trade Center site beginning on September 11, 2001 after the towers fell, through
mid-December of 2001. Although it is difficult for me to relive those terrible memo-
ries, I am here to speak to you today because it is important that this committee
fully understands why its work here is so important to so many brave and hard-
working men and women who—without thought for their own safety—ran to their
City’s aid in its darkest days.

In September of 2001, I was a New York City Police Officer working undercover
for the Manhattan South Vice Unit. I was subsequently promoted to Detective in
April of 2002. On the morning of September 11th I was awakened by my wife, who
told me that a plane had hit the World Trade Center. I turned on the television
in time to see the second jet hit the South tower, and, like millions of other Ameri-
cans, I realized immediately that we were under attack. I contacted colleagues who
lived close by and we drove together to “Highway 3,” a police unit located by the
Grand Central Parkway. There, we met my Lieutenant, who kept his department
issued vehicle at that location, and we all proceeded to the 7th Precinct, located in
Manhattan’s lower east side. As we drove, I remember seeing a convoy of police offi-
cers and firefighters who were all desperate to get to lower Manhattan, and we were
no different.

When we arrived at the 7th Precinct, a young woman was walking past the Pre-
cinct, covered with what looked like powdered cement. Her face was covered with
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powder except for circles around her eyes—but you could see the look of horror in
her face. I asked if she needed help, and told her to come in so we could help her
get cleaned up and check her for injuries, but she said no, she just wanted to go
home, and that she was going to walk over the Williamsburg Bridge. As I entered
the Precinct, I saw a sobbing firefighter who was being consoled by one of his col-
leagues. Realizing that the world we had known until that morning was suddenly
in chaos, I was overwhelmed by a feeling of helplessness.

When we arrived at the Trade Center site on the West Side Highway, one of my
team members was visibly upset and crying uncontrollably because he could not get
in touch with his father, an NYPD Police Chief. Although his father was later found
alive and unhurt, he had every reason to believe at that point that his father had
been caught in the collapse and there was no consoling him. We all had tears in
our eyes as we stood there watching his heartbreaking attempts to contact his fa-
ther. As we know now, many, many families of police officers and firefighters—and
those of the thousands of innocent civilians who worked in the towers—had no
happy relief at the end of that day, because their husbands, wives, fathers, mothers
and children did not miraculously turn up safe and sound.

Later that afternoon when 7 World Trade Center collapsed, I was standing only
a block away. The scene was surreal—I remember feeling like I was watching a dis-
aster movie. Quite simply, I could not believe what I was seeing with my own eyes.
But if that scene was surreal, it did not begin to let me know what waited for me
in the days and weeks to come. During the next few months, working in and around
the World Trade Center site, I saw things that were unimaginable—the sights,
sounds and smells of those months were burned into my memory for the rest of my
life. Looking back now, my memory of 9/11 seems like one long nightmarish blur
from beginning to end.

Throughout the initial attempts at rescue and continuing through the recovery
and clean up efforts in the months to come, my team and I were assigned to many
posts in and around the site. We performed perimeter security, worked on the buck-
et brigade, did door-to-door searches, recovered human body parts from the sur-
rounding roof tops, and transported equipment and supplies.

In October or November of 2001, I had a physical examination that included a
chest x-ray—my lungs were clear, and I was healthy, as I had always been up until
9/11. Initially, during the time I was still working on the World Trade Center site,
I began to suffer from chronic sinus problems and inflammation, and developed a
hacking cough. I coughed so hard that I actually developed back spasms. In 2003
and 2004 I began having intractable lung and sinus infections, and burning inside
my ears. Throughout 2004, I suffered from night sweats, and in September 2004,
on my 40th birthday, my doctors told me that they had found a four-centimeter
mass in my chest between my aorta and trachea, and that it was most likely
lymphoma. I underwent a surgery called a mediastinoscopy, to biopsy the tumor.
The mass turned out to be benign, but when the surgeon and pathologist examined
my lymph nodes, they found black particulates in the lymph node. Not long there-
after, I was diagnosed with gall bladder problems, and when I underwent surgery
to remove the gallbladder, my doctors found another lymphatic tumor. I underwent
a PET scan because of the continuing night sweats, and that scan revealed that the
lymphatic tumor had grown. A broncoscopy failed to drain the tumor, so I under-
went another mediastinoscopy. This was the fourth operation I had since 9/11.
While I was in the hospital, they found that my lung function was diminished, and
the doctors told me to have that checked. Since then, I have been diagnosed with
reactive airway disease syndrome, gastro-esophogeal reflux disease, esophagitis, si-
nusitis, thickening of the pleural lining of my lungs, which is indicative of asbestos
exposure, and pleurisy, which is a very painful inflammation of the lining of the
lungs. I also have severe ankle swelling, and severe throat pain 24 hrs a day from
the excessive stomach acid production. I need to use a nebulizer to inhale medica-
tion every 4 hours, and oral steroids so that I can breath. I take ten medications
daily.

I was lucky to find the Long Island Occupational and Environmental Health of
Stony brook University Hospital located in Hauppauge, Long Island. They treated
me for my pulmonary problems and tested me for other illnesses. I am fortunate
to receive all of my pulmonary prescriptions through them. This is vital to my fam-
ily and me because the average cost for these medications over the course of a year
is about 8 thousand dollars that would have otherwise come out of my pocket. This
Long Island Office has treated over one thousand New York City police officers and
over three thousand first responders from firefighters to the building trades. It is
my understanding that their funding is in danger. I hope that you can do something
about funding for them.
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Because I am unable to work, I had to sell my house in 2005 and today, my wife
and our children and I live with my parents. I've had to stop all of my physical ac-
tivities, like going salsa dancing with my wife, bike rides with my kids, and my wife
has taken over coaching my girls’ basketball team. I often feel as if I am married
to my nebulizer, and today, as a result of my illnesses, I am more than $160,000.00
in debt. I worry about my children’s future, and whether I will be around to see
them grow up. I have no life insurance, and no long-term health care insurance. I
am horrified at the thought of burdening my family with my illnesses.

Two of my co-workers, Lt. William Serpe and my partner, Detective Ernie
Vallebouna were diagnosed with B-cell lymphoma, a cancer that is usually ex-
tremely rare. The odds of two co-workers being diagnosed with this disease is infini-
tesimal. Another colleague, Sergeant Dave Moloney, suffers from reactive airway
disease and had part of his palette removed so he could breath. Like me, they have
bleak life expectancies and because of our grim prospects, insurance companies have
labeled us uninsurable

And we are not the only ones who have suffered. Literally thousands of my fellow
police officers, firefighters, construction workers and laborers are all desperately ill
and many have already died, including Detective James Zadroga, a HERO who died
of 9/11 illnesses with his baby daughter by his side—only to have Mayor Bloomberg
sully his memory with public statements implying that Zadroga had caused his own
death by abusing his pain medications—pain medications that were kept under lock
and key by his father to prevent even an accidental overdose. Detective Bobby
Williamson died of pancreatic cancer leaving behind a wife and three beautiful chil-
dren. Sergeant Mike Ryan, who lived only two miles from my home, died of
lymphoma also leaving behind a wife and children. These men and many more died
because they put their City and their duty ahead of their own safety. They died
waiting for their government to do the right thing and provide for their health care
and for the support of their families.

Even now, many police officers are being denied the three-quarter salary line-of-
duty pensions they should have received, and instead are only given ordinary dis-
ability. Even to get that much, we have to face a maze of bureaucracy that is frus-
trating, demoralizing and needless. These brave men and women are not asking for
a free lunch—all they want is to be taken care of in their time of need. I was fortu-
nate in that I received a line of duty pension. Thanks to the intervention of Con-
gressman Israel I am also receiving social security disability benefits. But here’s the
point—I should not have needed the help of a United States Congressman to get
the social security benefits I am entitled to as a disabled police officer. Many of my
colleagues have been denied Social Security disability benefits—and today I am here
to ask for your assistance on their behalf.

In 2003, you and your colleagues allocated a billion dollars through FEMA to pro-
vide the City of New York and its debris removal contractors with coverage for
claims arising from debris removal performed after collapse of World Trade Center
(WTC) buildings on September 11, 2001. You left it to the City to determine the
best mechanism to administer those funds, and the City created the World Trade
Center Captive Insurance Company. Today, we know that the Captive, and the
city’s control of that mechanism, is a national disgrace akin to our nation’s treat-
ment of Iraq war veterans under deplorable conditions at Walter Reed Hospital and
its abandonment of our Viet Nam veterans. I don’t need to remind this committee
that America has a poor record in assisting our national heroes, leaving them to
fend for themselves after they've given unselfishly of themselves in the service of
their country.

I can’t believe that my Congress would have set aside a billion dollars to have
that money go to pay insurance executives and law firms hundreds of millions of
dollars to fight the very heroes that money should have been helping for these last
five years. Surely you did not intend that money to be used as a legal defense fund
or to pay for expensive dinners for the City’s lawyers. I find it incredible and offen-
sive that my Mayor has the audacity to pay Christine LaSala, CEO of the Captive
Insurance Company, a salary of 350,000 dollars a year and 20,000 dollars in bene-
fits, while the men and women who stand in my shoes cannot pay their bills or pur-
chase their medications.

In the past week, the Court of Appeals for the Second Circuit affirmed a decision
of the District Court holding that the City of New York and its Contractors are not
immune from litigation for their failure to provide adequate safety protections such
as respirators and hazmat suits to those of us who worked in hazardous conditions
at the World Trade Center Site. What is the City’s reaction to that decision? In the
New York Times on Thursday, March 27, one of the City’s Senior attorneys was
quoted as saying that this decision only means that “victory is going to take longer
to achieve, and we’re going to have to get into the underlying facts of the case.” Vic-
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tory? Let’s think about that for a minute. The victory that attorney was talking
about is a victory over the men and women who put their lives in mortal danger
to protect and serve this Country in its darkest time. Men and women who are mor-
tally sick and dying and forsaken by their country.

We had hoped that the Second Circuit’s decision would spur the City and the Cap-
tive to sit down and resolve our claims for medical care and lost income. Instead,
the City’s lead defense attorney Jim Tyrrell told the New York Law Journal that
“the ‘net result’ of [the courts decision] . . . will be the extension of ‘this litigation
for years.”” Congressmen, with all do respect, I don’t have years to wait. My col-
leagues and the other men and women who are sick and out of work because of
their time at Ground Zero don’t have years to wait. What they do have is mounting
frustration, worsening illness and disability, bills and mortgages they can’t pay and
medications they can’t afford. They have children who may grow up without a par-
ent, and spouses who will be left young and widowed. We don’t have the luxury of
time to wait while our Mayor and his Captive Insurance Company pay their lawyers
to fight us in court, and their claims administrators to do nothing but generate bills.
We need you to take control of that money and see that it reaches the people you
intended to help back in 2003.

I am proud to have been a New York City police officer. Notwithstanding my com-
ments here about the City’s control of the Captive Insurance Company, I love my
city and I loved my work, and if my health would permit me, I would go back to
that work in a New York minute. I still believe that New York is the greatest city
in the world and I love it dearly. Don’t let the City and its lawyers discount my
testimony here today by telling you that my colleagues and I are just disgruntled
employees, because the NYPD treated me with decency and respect through my ill-
nesses. It was, and it is, an honor to be a New York City police officer. We are only
asking that our City and our country help us now in our own hour of need.

Thank you for letting me speak with you today. On behalf of all of my col-
leagues—not just the police officers and the firefighters, but also the construction
and building trades people and the volunteers, we appreciate all of your dedicated
work and your continuing efforts on our behalf.

Mr. NADLER. Thank you very much.
Mr. Frank is recognized.

TESTIMONY OF THEODORE H. FRANK, RESIDENT FELLOW,
AMERICAN ENTERPRISE INSTITUTE, DIRECTOR AEI LEGAL
CENTER FOR THE PUBLIC INTEREST

Mr. FRANK. Thank you, Mr. Chairman and Ms. Chairwoman and
M(eimbers of the Subcommittee for your kind invitation to testify
today.

The September 11 Victim Compensation Fund was a short-term
administrative program to compensate victims of the terrorist at-
tacks while limiting litigation against innocent third parties who
had also been victimized. Unfortunately, H.R. 3543 fails to protect
innocent third parties from unfair litigation, does not have the ad-
vantages that made the fund successful, and magnifies the dis-
advantages and fairness problems of the original fund.

The original fund used a non-adversarial structure to compensate
a limited set of claimants in time and place with relatively
uncontroversial claims. This structure will not work for a longer-
term compensation scheme involving a substantially larger set of
potential claimants with injuries with much more ambiguous cau-
sation. For example, as the New York Times notes, there is no sci-
entific evidence that exposure to World Trade Center dust leads to
lymphomas or cancer.

I discuss problems in much more detail in my written testimony,
but let me touch on a few of them briefly. First, the largest prob-
lem is that reopening the fund creates a compensation program
that is especially susceptible to error and fraud because the fund
was not designed to resolve causation issues. A passenger on the
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September 11 planes or someone killed or injured in the Towers or
Pentagon was plainly entitled to compensation from the fund.
Thus, determining eligibility for compensation was largely a min-
isterial function.

The fund structure was not designed to vet recipients’ claims.
But it is not the case that anyone with a pulmonary or cancerous
or psychological ailment in the greater New York area is an appro-
priate claimant. The fund is required by law to adjudicate claims
within 120 days but has no provisions for independent medical re-
view or testing of claims. This creates what is known as a Field of
Dreams problem: “If you build it, they will come.”

If Congress reopens a system where geographic proximity and a
diagnosis are the only prerequisites for a large government check
and an attorney’s contingent fee, attorneys will have every incen-
tive to manufacture a fake diagnosis. The law firm behind many
of the thousands of pending 9/11 lawsuits have plaintiffs eligible
for reopened fund compensation has previously used questionable
medical diagnoses to obtain huge sums in the fen-phen litigation.

If the bill is passed in the current form, trial lawyers will steal
billions from taxpayers.

Second, expanding the program to include psychological injury
will result in double recovery for thousands of claimants. Claim-
ants who have already recovered millions, including hundreds of
thousands in non-economic damages, will be permitted to double-
dip and resubmit new claims for psychological injury. And the leg-
islation is so broad that taxpayers could end up paying for psycho-
therapy for Woody Allen and half of Manhattan.

Third, 3543 fails to protect innocent contractors who are faced
with tremendous liabilities simply for volunteering to help New
York City in its hour of need, often without pay. Calls for govern-
ment indemnification are not a solution because they do nothing to
stop the chilling effects on future volunteers.

Prospective immunity is needed. And indemnification is fraught
with peril for abuse of the government fisc if statutory language is
not finely crafted to permit the government to protect its interest
in the underlying litigation and if damages caps are not included.

Fourth, 3543 fails to provide adequate protection to taxpayers
that taxpayer money will be spent on compensation of victims rath-
er than on attorneys’ fees.

Fifth, 3543 compounds problems of unfairness in the original
fund, as Special Master Feinberg noted, where victims of one ter-
rorist attack received millions and those of another received noth-
ing. The bill calls for a government bureaucrat to define the “New
York City disaster area,” and those who lived or worked south of
that cross street will be entitled to potentially millions of dollars
in compensation and benefits, while those living and working to the
north will do without. And if you think school boards get lobbied
hard over the boundary lines between high schools, imagine what
pressure the WT'C program administration will face when she de-
cides which Manhattan cross street is the dividing line for millions
of dollars of government largesse.

There are many, many more issues that outstrip the time I have,
and I welcome your questions.

[The prepared statement of Mr. Frank follows:]
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Mr. Theodore H. Frank

Amcrican Fnterprisc Institute for Public Policy Rescarch
1150 Seventeenth St., NW

Washington, DC 20036

e-mail: tfrank{@ael.otg

phone: (202) 862-5857

‘Thank you, Mr. Chairman, and members of this Subcommittee, for your kind invitation to testify
today about proposals to expand the September 11 Victim Compensation Fund of 2001 and about
TT.R. 3543, the proposed Jamces Zadroga 9/11 Tlealth and Compensation Act of 2007.

T serve as Director of the ARI Tegal Center for the Public Interest, and as a Resident Fellow at the
American Enterprise Institute tor Public Policy Research, but I am not testifying here on their
behalf and the views that T am sharing today arc my own.

The September 11 Victim Compensation Fund of 2001 (“VCF”) was a uniquely successtul short-
term administrative program to compensate victims of the Sceptember 11 terrorist attacks while
limiting; litigation against innocent third parties who had also been victimized by the attacks.
Unfortunately, 1LR. 3543 in its current form fails to protect innocent third parties from unfair
litipation, does not have the advantages that made the VCF successtul, and magnifies the
disadvantages and fairness problems of the VCF.

1 conclude:

1. The original VCF structure, intended for compensating a limited sct of claimants in time and
place with relatively uncontroversial claims in a non-adversarial structure, will not work for a
longer-term compensation scheme involving a substantially larger set of potential claimants
with injuries with more ambiguous causation.

2. While 1 do not oppose compensation for rescue workers injured in the course of work on
Ground Zero, HR. 3543’s definitions are vague and overinclusive and will expand the VCF

far beyond that intended sct of beneficiarics.

3. In particular, expanding the program to include psychological injury will result in double-
recovery for many claimants and, if not circumscribed, billions of wasted taxpayer dollars.

4. H.R. 3543 creates a compensation program that is especially susceptible to error and fraud.

w1

At the same time 11L.R. 3543 is overinclusive, it is also underinclusive, because it fails to
protect innocent subcontractors who arc faced with tremendous liability simply for
volunteering to help New York City in its hour of need, often without pay.

6. Tf TLR. 3543 is amended to protect the federal government against fraud, the intended
beneficiaries will be unlikely to participate in the VCI unless H.R. 3543 is also amended to
make the VCF the exclusive remedy tor Septemnber 11-related injuries.

7. Indemnification provisions arc fraught with peril for abusc of the government fisc if they arc
not finely crafted to permit the government to protect its interests in the underlying
litigation, and if damages caps are not included.
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8. Indemnification provisions fail to solve the problem of future subcontractors being deterred
from volunteering to help the government.

9. H.R. 3543 fails to provide adequate protection to taxpayers that taxpayer money will be
spent on compensation of victims, rather than on attorneys’ fees.

10. 1L 3543 compounds problems of unfairness in the original VCE.
L The September 11 Victim Compensation Fund of 2001

The September 11 Victim Compensation Fund of 2001 (“VCF” or “Fund”) was created in
September of 2001 by the Air Transportation Safety and Stabilization Act (“Stabilization Act”) in
response to the fear that plaintiffs’ attorneys secking to hold the victimized airlines responsible for
damages stemming from the September 11 attacks would bankrupt the industry.!

The VCF is a great success stary. Conceived, implemented, and concluded in under three years, the
Fund distributed about S6 billion to survivors of 2,880 persons killed in the September 11th attacks
and over §1 billion to 2,680 individuals who were injured in the attacks or in the rescue efforts
conducted thereafter.” As the Special Master of the Fund, Kenneth Feinberg, documents, however,
there were unique circumstances that made the l'und so successful: the L'und “took extraordinary
steps to assure that families could obtain detailed information about their likely recovery”; the Fund
personally contacted each claimant and assisted them in non-adversarial formal and informal
proceedings to maximize recovery: the Fund’s cooperative approach permitted rapid resolution of
claims.?

‘This was paossible because the scope of the Fund was limited to a discrete time, place, cvent, and sct
of injuries, giving it additional advantages. Firss, there was no ambiguity over causation: someone on
the September 11 planes or killed or injured in the Towers or Pentagon was plainly entitled to
compensation over the Fund." Thus, determining eligibility for compensation was, aside from the

! Under New York law, a defendant who is found even 1% negligent is jointly and severally liable for economic
damages. Some academics have dismissed the possibility that innocent third parties would be held liable for terrorist
actions. Anthony J. Scbok, Whar's Lay Got to Do With 1t2 Designing Compensation Schemes in the Shadon of the Tort Systems, 53
DOoPauL L. REV. 901, 917 (2003); RICHARD A, NAGAREDA, Mass TORTS I¥ & WORLD OF SCTTLEMENT 104 (2007);
Peter Schuck, Specal Dispensation, AM. Tavv ik (June 2004); see also 110V DIXON AND RACHI, KAGANON SI1RN,
COMPERNSATION TOR TOSSHS 1ROV THIC 9/11 Arracks (RAND Tnstitute for Civil Justice 2004). But Congress’s
concern was more than hypothetical. In a trial over the 1993 World Trade Center bombing, a New York jury found the
terrorists only 32% responsible for the injurics, and the Port Authority of New York and New Jersey 68% responsible—
thus holding the deep pocket entirely liable for $1.8 billion in damages. ‘l'ed brank, Falow the Money, WaLL S1. ). (Qct.
28, 2006). A survey of family members of September 11 decedents found that the median respondent held the terrorists
only 30% responsible for losses.  Gillian 1Tadficld, Iraming the Chosee between Cash and the Cosrthonse: Excperiences with the
9/ 11 Victim: Comperzsation Fund, 42 L. & Soc. R. __ (forthcoming 2008). Attorneys for September 11 victims have sued
everyone from thirteen airlines to three airport authorities to Boeing to Motorola to the Port Authority to New York
City to Riggs Bank. /d,; Sebok at 904; DIXON AND STERN at 19.

< KENNETH R FEINBERG, 1 FINAL REPORT OF THE SPECIAL MASTER FOR THE SEPTEMBER 11TH VICTIM
COMPRNSATION FUND 1 (2004).

> Idoat 1,10,

T James R. Copland, Trgic Solutions: The 97171 Victim Compensarion 1'und, Ristorical Antecedents, and I.essons for "ot
Reform 20, 24-25 (Manhattan Institute 2005).



46

Theodore H. Frank April 1, 2008

occasional intra-family squabble,” largely a ministerial function, with little adjudication necessary.
The Fund’s structurce was not designed to vet recipients’ claims, and any such structure to do so
would necessarily be more cumbersome and less satisfactory to victims.®

Secomd, because the set of potential claimants was limited to a few thousand, the Tund could operate
ctficiently and cffectively with an administrative  structure relatively thin for a government
bureaucracy. Kenneth Leinberg, the lund’s Special Master, did an excellent job in part because he
could react nimbly and flexibly, and with considerable discretion. A longer-term and larger
compensation fund could not possibly vest that much discretionary authority in a single individual,
and would nced to craft “rigidly standardized rules™ that the current statutory structure of the Fund
would not permit.’

Third, though the Act did not muake the Fund the exclusive remedy for September 11 victims, it did
make it a competitive and largely preferable remedy, by moving litigation against airlines and other
defendants out of state court and into federal court, and limiting airline liability to the limits of
insurance.® As a result, 97% of survivors of September 11 decedents chose to use the VCF, rather
than the tort system, for recovery.”

‘These advantages are missing in 1LIR. 3543’s expansion of the Fund, while the disadvantages of the
[und are amplitied.

IL. H.R. 3543’s definitions are vague and overinclusive

H.R. 3543, like the September 11th Victim Compensation Lund of 2001 before it, vests tremendous
unchecked and unreviewable discretionary power to the Special Master of the Fund. This was a
procedural flaw in the otiginal creation of the L'und, and Americans were very fortunate that Special
Master Feinberg exercised that discretion wisely. The scope of HR. 3543 is, however, orders of
magnitude greater than the original VCLI, will reopen the VCL for five years," and it is potentially
problematic that H.R. 3543 does not meaningfully constrain the ability of the Special Master to
disburse money to hundreds of thousands of claimants.

Scction 3012(a)(2) of the World Trade Center TTealth Program created by Scction 101 of TLR. 3543
includes as “presumed WTC-related health conditions” such common ailments as anxiety disorder,
depression, substance abuse, lower back pain, and “mantal problems, parenting problermns, cte.”
Under Section 3012(2)(1)(C), 2 WTC responder with a “presumed WTC-related health condition”
has a “WTC-rclated health condition” without the need to show any causation. With such gencrous
criteria, about forty percent of Americans would be classified as having a presumed WTC-related

5 Jeff Jacoby, Why the 9/ 11 Fund Was a Mistake, BOSTON GLOBE (Sep. 26, 2004).

S (. dlew Michelle Landis Danber, The War of 1812, Sepierher 111h, and the Poktics of Congpensation, 53 DEPAUL L.
Ritv. 289, 293 (2003).

7 Id; Copland, supra note 4 at 24; Schuck, sgpra note 1.
8 NAGAREDA, sprz note 1 at 102, 103.
®  DEINBERG, s#pra note 2 at 1.

1 TLR. 3543, § 201.
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health condition.™ Under § 3012(c)(1), the government would be required to pay for medically
necessary treatment for a WTC responder who had these common conditions, cven if that
responder had them on September 10, 2001.

For causation for conditions that are not “presumed,” all an eligible claimant must demonstrate
under Scction 3012(a)(1)(B) is that the September 11 “attacks are at least as likely as not to be a
significant factor in aggravating, contributing to, or causing the condition” (emphasis added).
The attacks need not have caused a mental condition; they only need to have “aggravated” or
“contributed to” it. Over twenty percent of Americans have taken anti-depressant medications;"
one strongly suspects that ratio is higher for a cosmopolitan arca such as New York City where the
stigma of psychiatric care is smaller than in the American population at large. 1f the vague definition
of “psychological injury” is interpreted by the Special Master to include emotional distress from bad
memories, then neartly every New Yorker (like nearly every American) would be an eligible claimant.
The Administrator also has great discretion under Scction 3022 to create a list of presumed WTC-
related health conditions for which New York residents need not demonstrate causation.

Section 3021 creates cligibility for benefits for people who lived, worked, or attended school in the
“New York City disaster area,” the precise parameters of which are left up to the WTC program
administrator, but must, under Section 3009(3), include all of Manhattan south of 14™ Street, /..,
within two miles of the World Trade Center. Under Section 3009(5), “In determining the boundaries
of the New York City disaster area, the administrator shall take into consideration peer-reviewed
research that has demonstrated potential exposure to such toxins at a distance of within 5 miles
from the former World ‘I'rade Center,” and nothing bars the Administrator from using a larger
radius. If you think school boards get lobbied hard over the boundary lines between high schools,
imagine what pressure the WLC program administrator will face when she decides which Manhattan
cross-street is the dividing line for eligibility for millions of dollars of government largess.

The definition of “New York City disaster area” is critical, as Section 205 ot H.R. 3543 expands
cligibility for VCF compensation to anyonc living or working in the New York City disaster arca
well as to, under § 3022(2)(2)((5), “any other person whom the WTC program administrator
determines to be appropriate.”

A8

Though the “New York City disaster arca” is determined with reference to airborne toxins, it creates
rights under § 3012(2)(1)(B) and § 3022(2) to mental health benefits unrelated to exposure to such
toxins.” Tn short, it 1s well within the authority of the Administrator to create an entitlement to
mental health benefits for someone who lives in New Canaan, Connecticut and commutes to a job
on West 72™ Street in Manhattan—or cven further narth, since nothing restricts the Adnuinistrator
to a five-mile radius in determining the New Yorl City disaster area.

With such minimal requirements for recovery, and such potentially broad definitions of cligibility,
taxpaycrs may find themselves paying for psychotherapy for Woody Allen and hundreds of
thousands of other New Yorkers, many of whom are amongst the wealthiest people in the nation.

1 Christopher Tane, Are We Realfy That 142, N.Y. SUN (Mar. 26, 2008).
24

13 Separately, the bill has a drafting error in Section 3022(b)(1), which references
Scction 301241)(2).

‘section 3102(a)(2)” instead of
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And even beyond that broad giveaway, Section 3052 gives the WTC program administrator blank-
check authonty to “make grants to the New York City Department of TTealth and Mental TTygiene
to provide mental health services to address mental health needs relating to the 9/11 NYC tetrorist
attacks.”

Tt the purposc of the bill is to compensate Ground Zero responders who suffered from lung
problems caused by toxins in the smoldering pit, as the Lindings of Section 2 of H.R. 3543 suggest,
then it is hard to see why there is the need to include such broad swaths of common mental health
conditions for treatment. Well over $100 million in taxpayer and private dollars were spent on
mental health treatment in the New York City arca immediately after September 11 in response to
never-realized predictions of epidemic levels of long-term post-traumatic stress disorder, and those
programs appear to have been largely irrelevant to the mental well-being of New Yorkers."

Section 203 of H.R. 3543 opens a can of worms for the VCF by creating eligibility for recovery for
“psychological injuries.” "L'o the extent Section 3012(a)(2)(B) is intended to compensate farnilies of
September 11 victims who were not permitted to directly recover damages for psychological injury
from the original Vi CF." such climants for decedents already received a presumed $350,000 (plus
$100,000 per dependent) in non-economic losses,' which, under the Stabilization Act, included
“losses for physical and emotional pain, suffering, inconvenience, ... mental anguish, ... loss of
enjoyment of life, loss of society and companionship, loss of consortium (other than loss of
domestic service), hedonic damages, ... and all other non-pecuniary losses of any kind or nature.”"
Permitting addiional compensation for psychological injury, including additional non-economic
damages, would result in double-recovery for families that already averaged $2 million in
compensation from taxpayers and hundreds of thousands of additional dollars in charity.

Tt is worth noting that the non-economic losses limitations in the otiginal VCF were entirely the
discretionary doing of Special Master Heinberg, A different Special Master could undo those
regulatory limitations, and open the Treasury to arbitrary non-economic damages awards to
hundreds of thousands of claimants for psychological injury. Fen if the Special Master awards as
little as $25,000 for the non-economic damages of experiencing the September 11 attacks for
residents of and wotkers in the “New York City disaster arca,” the cost to taxpayers could be in the
tens of billions of dollars before 4 single dollar is spent on medical care for pulmonary injuries,
scveral times the expenditure of the original VCF. Tf the discretionary limits of 28 CFR § 104.44 arc
eliminated entirely, that number could skyrocket.

Lven within the category of pulmonary injuries, HR. 3543 is overbroad. Under § 3012(2)(2)(A)(iii),
anyonc in the New York City disaster arca with asthma, cven it they had the asthma on September
10, 2001, is considered to have a “W'C-related health condition” entitled to compensation.

4 Sally I.. Satel, Book Revien: 9/11: Mental Heatsh in the Wake of Iersorist Atracks, 58 PsyCHINTRIC SRV, 276 (Feb.
2007).

15 See HR. 3543 § 202 (amending Stabilization Act § 405(c)(3)(\) to permit ongnal VCF clamants to file new
claims for psychological njury).

16 28 CFR § 104.44.

17 Stabilization Act § 402, The RAND Institute report’s claim that the VCF did not permit recovery for
emotional injury (DIXON AND STERN, sxpra note 1 at 66) is thus incorrect.
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The fires in the Ground Zero pit responsible for the spread of toxic fumes were extinguished on
December 20, 2001, but § 3011(2)(2)(B){) makes any responder who worked cighty hours south of
Canal Street before July 31, 2002, an “Lligible WI'C Responder” eligible for expansive government
benefits and thus a VCF claimant for cconomic and non-cconomic damages under § 405(c)(2)(C)."

Tn addition, Scction 204 of H.R. 3543 dcfines “immediate aftermath™ as the nearly-ten-month period
between September 11, 2001 and July 31, 2002; someone who moves to Greenwich Village in
January 2002 would be eligible to claim compensation from the VCF for psychological injury from
watching the September 11 attacks on television in Atlanta.

Congtess should give guidance to the Special Master on the scope of non-economic damages, or set
aside a specific sum for total non-economic damages to all claimants that cannot be exceeded. The
original VCF, under Special Master Feinberg, paid hundreds of millions of dollars to approximately
2,425 rescue workers claiming pulmonary and other environmental injuries;19 Public T.aw 108-7 has
already allocated an additional $1 billion to create a captive insurance company to pay claims arising
from Ground Zero debris removal. Congress should limit the future exposure of the U.S. Treasury
{and the exposurc of the federal taxpayer) at cither that $1 billion, or some other figure Congress
might choose at some future date based on the interests of justice as the facts and circumstances
play out. Anything else puts taxpayers entitely at the mercy of the Special Master’s discretion.

The history of cxpanding compensation programs demonstrates the danger of costs outstripping
original estimates. ‘Lime affer time—the Black Lung Program, the Vaccine Lnjury Compensation
Program, the Radiation Exposure Compensation Program, and the Energy Employces Occupational
Ulness Compensation Program—the federal role and expense expanded significantly over time well
heyond initial cost cstimates.™ Fven a program as well run as the original VCF failed to stay within
its original estimates for expense: Special Master Feinberg estimated taxpayer expense of $4.8 billion
in 2001, but the fund paid out $7 billion when it closed.

III.  H.R. 3543 creates a compensation program that is especially susceptible to error and
fraud

The original VCI' was aimed at a select group of claimants who, for the most part, were
unquestionably the intended recipients and eligible for benefits. There were strict time limits on the
evaluation of claims; Section 405(b)(3) required a decision be made within 120 days. The emphasis
was on ensuring rapid payment to families of September 11 victims., “Claimants did not need to

1% Separately, ILR. 3543 suffers from a drafting problem. Scction 407 of the Stabilization Act requires regulations
to be promulgated within 90 days of the enactment date of September 22, 2001, ‘There are currently no provisions in the
bill providing for the timing of promulgation of new regulations to create rules for the greatly expanded scope of the
September 11th Victim Compensation Fund.

1 DIXOM AND STERM, s#prw note 1 at 56.

20 GOVLRNMUNT ACCOUNTABILITY OFIICL, FEDLERAL COMPLNSATION PROGRAMS: PLRSPLCIIVLS ON FOLR
PROGRAMS 45 (2003).

21 Diana B. Henriques and David Barstow, LG’ [und 1ikely to Pay Average of $71.6 Million Fach, N.Y. Timbs

(Dec. 21, 2001).
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present detailed computations or analyses. Instead, they needed only to supply the fund with easily
obtained data.”*

This cooperative non-adversarial process had advantages when there was no dispute of causation
and 2 limited number of claims. But the structure, lett unchanged in H.R. 3543, is inappropriate for
cither the broader scope of the new Fund or the larger volume of claims the Fund can anticipate.

Anyone who died in the plane crashes or tower collapses of September 11 clearly was 4 victim of the
September 11 attacks. But it is nat the case that anyone with a pulmonary or psychological ailment
in the greater New York area is an appropriate claimant. Tung disease is common without exposure
to Ground Zero; psychological ailments even more so. Some patients with pulmonary disease
contracted it from working at Ground Zero, but that is not true of all such claimants. Yet nothing
in the current version of Scction 405(a)(2) requires claimants to submit information on other
possible causes of pulmonary disease or psychological ailments, and it is entirely permissible for the
Special Master to decline to conduct discovery on or independent medical reviews of claimants.

Tt the Fund is to be aimed at a specific set of victims of terrorist attack, rather than simply a
giveaway of taxpayer money to a geographic area and to trial lawyers, Section 405 will need to be
amended to both require the Fund to establish neutral medical critetia for demonstrating causation,
and to have a more realistic timetrame for adjudication ot potentially controversial claims for
compensation.  Congress should require the Fund to establish appropriate burdens of proof and
permit for independent medical review to ensure that, if taxpayers are to be responsible for
compensation for injutics caused in the aftermath of the September 11 attacks, they are responsible
for that amount and no more.

‘This problem of causation or false positives can be seen in the most prominent cases of post-
September 11 illness. The New York Post promoted the story of Cesar Borja, who died at the age of
52 of lung disease in 2007 after working what his family called “fourteen-hour days in the
smoldering pit” of Ground Zero. But as the New York Times revealed, “very few of the most
dramatic aspects of Officer Borja’s powerful story appear to be fully accurate.”

e On Scptember 11, Borja reported for duty at a tow pound in Queens.

e Borja did not work ncar Ground Zcro until December 24, 2001 “after substantial parts of
the site had been cleared and the tire in the remaining pile had been declared out.” Borja
thus never worked in the “smoldering pit.”

e Borja never wotled a 14-hour shift; rather, he wotked a few shifts for a total of 17 days
directing traffic to add to his overtime pay, most of which were in March and April 2002,
and all blocks away from Ground Zero.

Bortja’s pulmonary fibrosis—a disease diagnosed in 30,000 Americans a year that has a latency period
of twenty years—was almost certainly related to his pack-a-day smoking habit rather than his

22 DEINEERG, sipra note 2 at 7.

25 Sewell Chan and Al Baker, Weeks AAfler a Death, Trists in Some 9/ 11 Detals, NEW YORIC TIMES (Ieh. 13, 2007).
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peripheral involvement directing traffic for a few days in 2002.> Yet under Section 3011(2)(2)B)(0),
Borja’s tamily would be presumptively cligible for cconomic and non-cconomic death benefits from
the VCI'.

Indeed, the problem is made very clear by the namesake of HR. 3543, James Zadroga. Zadroga, 34,
dicd January 5, 2006, from pulmonary discase and respiratory failure; one medical examiner
suggested the cause of death was exposure to Ground Zero dust. Zadroga’s death prompted New
York state lawmakers to pass a bill awarding accidental-death benetfits to Ground Zero responders.
But the cause of Zadroga’s death is disputed. The chief New York City medical examiner, Charles
Hirsch, concluded: “Tt is our uncquivocal opinion, with certainty beyond doubt, that the forcign
material in your son's lungs did not get there as the result of inhaling dust at the World "L'rade Center
or elsewhere.”” Rather, Hirsch argues, Zadropa died from injecting ground-up prescription drugs
into his bloodstream; the binders, or nonsoluble fillers, accumulated in his lungs, scarring them and
causing his dcath.” 7adroga’s family disputcs this finding, but the fact of the controversy suggests
that the non-adversarial character of the VCL' cannot be retained it the VCL' is expanded to include
pulmonary problems without subjecting the Fund to rewarding; potentially meritless claims.

The danger here is not simply the occasional false positive of unmerited compensation, but the
creation of a compensation structure that will be subject to pervasive fraud. [listory has shown in
the ashestos and silicosis mass tort litigations that claims of lung ailments are especially susceptible
to fraud.” An investigation matching plaintiffs in a multidistrict litigation against silica defendants
against claimants from the Manville Trust found that thousands of the plamntiffs claiming silicosis
injuries had previously claimed ashestosis and that the asbestosis claims made no mention of the
alleged silicosis and vice versa, even though the two competing diagnoses were sometimes made by
the same doctor.”

Even legitimate medical facilitics have a danger of suffering from confirmation bias and exaggerating
the scope of pulmonary injuries, given the millions ot dollars of federal money at stake. Many of the
most sensational reports, including congressional testimony, have come from the Trving J. Sclikoft
Center for Occupational and Fnvironmental Medicine, based at Mount Sinai Medical Center, with
six full time doctors. But eritics have complained that “doctors at the clinic, which has strong
historical ties to labor unions, have allowed their advocacy for workers to trump their science by

20 Mark P. Steele e af., The clinival and pathologic featnres of familiad interstitial puenmonia (IIP), 172 AM. ]. RESPIR. AND
Crrr. Carie Miin. 1146 (2005) (smoking has a relative risk of 3.0 for pulmonary fibrosis).

25 Bill Tlutchinson, Corvrer says bery James Zadmga didn't dze from WTC dust, NEW YORK DAILY NEWs (Oct. 19,
2007).

2 Anthony Delalma, City Says Presrjption Misuse Cansed Deatl of Detective Who Warked ar $/ 171 Site, NOW YORK
TiMES (Oct. 26, 2007).

27 Tn re Silica Products Tiab. Titig, 398 F.Supp. 2d 563 (S.1. Tex. 2005); Ted Frank, Making the FAIR A Fain 1
LIABILITY QUTLOOK No. 1 {2006); Lester Brckman, The Use of Latgation Scrvenings in Mass Torts: A Dormla for Trand?
(2008) (unpublished manuscript available at bepress.com); Lester Brickman, Digparities betneen Asbestusts and Siktcosis Claines
Generated By Litigation Screenings and Clinteal Stndies, 29 Cardozo L. Rev. 513 (2007); Lester Brickman, Oz the Applicability of
the Silica MDL Proceeding to Ashestos Litigation, 12 CONN. INS. L. |. 35 (2006); Lester Brickman, On the Theary Class’s Theoties

of Asbestos 1 atigation: "Vhe Disconnect Between Scholarship and Reality, 31 PRPPERDINE L. REV. 33 (2004); Tester Brickman, !l
Witness, WALL. ST. J. (Dec. 2, 2006).
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muaking statements that go beyond what their studies have confirmed”;” and they have presented
findings in “scicntifically questionable ways.”™

A compensation fund like the one created by H.R. 3343 will sufter from what Professor Richard
Nagareda calls the Fied of Drvams problem: “IF you build it, they will come.”™ Tt Congress creates a
compensation system where geographic proximity and a diagnosis arc the only prerequisites for a
large government check and an attorney’s contingent fee, attorneys will have every incentive to
manufacture such diagnoses, and have done so in the past. “Plaintiffs are recruited at mass
screenings sponsored by lawyers; mobile X-ray vans churn out hundreds of thousands of X-rays on
an asscmbly line basis which are read by a handful of doctors sclected by lawyers solely for ligation
purposes.”™  Ninety percent of such diagnoses erronecusly favor the claimant™  Despite the
widespread fraud in asbestos and silicosis litigation, no attorneys have faced any sanction harsher
than a fine of a few thousand dollars.

‘L'his is more than hypothetical in the case of the September 11 litigation. Thousands of lawsuits in
the September 11 litigation in Judge Hellerstein’s court alleging pulmonary injury have been filed by
Napoli, Kaiscr & Bern LLP (“Xapoli”),34 which was responsible for massive fraud in the fen-phen
litigation. That firm set up “echo mills” with three or four echocardiogram machines and several
sonographers and cardiologists; lawyers would generate the medical histories and doctors would
rubber-stamp thousands of diagnoses; Napoli paid millions of dollars to doctors to generate for
litigation fraudulent diagnoses of valvular regurgitation to submit to the trust fund for fen-phen
settlement, including contingent bonuses for successful recovery.” Tn the words of federal district
court Judge Harvey Bartle about one such doctor:

The circumstances under which the Dr. Crouse cchacardiograms were performed
and interpreted undermine her credibility. Despite her extensive experience with
cchocardiography, she relied on a law firm employce to instruct her staff on how to
measure regurgitant jets. On days when Hariton and Napoli clients were scheduled,
her office would conduct cchocardiograms for twelve hours at halt hour intervals, all
with the same sonographer! Dr. Crouse spent little time actually reviewing and
approving the results of these cchocardiograms. She never met with the claimants,
never reviewed their medical records, and largely relied on the law firms to provide

29 Anthony dePalma and Serge F. Kovaleski, Aawruy of 9/11 Health Reports 1s Questionsd, NY. TIMES (Sep. 7,
0 Id. See also MANIIATTAN INSTITUTE CENTER FOR LEGAL POLICY, TRIAL LAWYERS, INC.—9/11 (forthcoming

1 NAGARDDA, swpranote 1 at 143,

32 Lester Brickman, False Witness, WALL. ST. ). (Dec. 2, 2006).

3 Id See alsa note 27, supra.

3 Anthony dePalma, 9/ 77 Lawyer Made Nawe in Lawswit on Diet Pille, N.Y . ITMES (Mar. 30, 2008).

35 Lester Brickman, The Uke of Latgation Screenings in Masy Torts: A Formula for Frand? 52-55 (2008) (unpublished
manuscrpt available at bepress.com); Berkeley Rice, Do these doctors give medicine a black eye?, 80 MEDICAL LCON. 58 (Dec.
19, 2003); se¢ aiso [n re: Diet Drug Litigation, Master Docket No. BER-L-13379-04M 1, 2005 WL 1253991 (). Super.
L) (May 9, 2005) (“the techniques used in performing the echocardiograms fell so far below appropriate practice so as
to make the data reported in the echocardiograms virtually worthless in cither diagnosis or treatment”).
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the medical history required by the Green Form. Nonetheless, Dr. Crouse received
$725,000 from the TTariton and Napoli firms to say nothing of the $2,000,000 or
more that she eamed from other law firms for inferpreting fen-phen
cchocardiograms. When considering the thousands of cchocardiograms that Dr.
Crouse interpreted during the period that she worked for the Hariton and Napoli
firms, her practice resembled a mass production operation that would have been the
envy of Henry l'ord e

Napoli has suffered no disciplinary or criminal consequences.” As a result of such frauds, a
sottlement expected to cost $3.75 billion ended up costing American Home Products and its
successor tens of billions dollars more.™ We can be quite confident that this firm will continue its
business model of litigation fraud and do the same thing to the U.S. Treasury if Congress permits it.

Tf it is surprisingly easy to manufacture fake claims of lung ailment through mass screenings, it is
easier still to manufacture claims of “psychological injury,” whete self-reporting is the only possible
verification, diagnostic criteria are malleable, and falsification is all but impossible for many common
psychological injurics within the scope of the definition of “presumed WTC-rclated injurics.”
Awarding compensation for minor psychological injuries while avoiding fraud will be impossible
unless Congress or the Special Mastet caps damages at trivial amounts and insists on independent
medical evaluations.

Without firm medical criteria and the opportunity of scrutiny of claims on the front end and the
promisc of criminal penaltics for fraud on the back end, 1LR. 3543’s Fund and the government fisc
will be subject to substantial fraud and abuse.”

IV.  H.R. 3543 fails to provide protection for volunteer subcontractors, and will not be
effective without tort reform

The pulmonary injuries to Ground Zero rescue workers are reminiscent of an earlier government
program where safety was sacrificed in favor of exigency.” “lhough the Navy recognized the
dangers of ashestos as early as 1939, its World War II Liberty Ship and Victory Ship shipbuilding
program, in the name of wartime urgency, knowingly exposed thousands of shipyard workers to

¥ Tn re Diet Drugs Products Tiability Titig, 236 F.Supp. 2d 445, 457 (F.D. Pa. 2002); see also id. at 462 (Napoli
has “submitted numerous claims that are medically unreasonable™).

¥ Napoli, Kaiser & Bern LLP 15 also named in multiple lawsuits alleging that it violated ethical rules in how it
handled settlements for its clients in the fen-phen litigation. dePalma, szprw note 34; In the Matter of New York Diet
Drug Litig,, 15 Misc.3d 1114(A) at *11 (2007) “this Court finds that a sufficient showing has been made that the Napoli
Lirm may have violated rthe Disciplinary Rules and may have made marerial misrepresentations”), affimmed, In re New
York Diet Drug Litig., 47 A.D.3d 586, 830 N.Y.5.2d 408 (2008) (permitting litigation to go forward); see alvu Buckwalter
v. Napoli, Kaiser & Bern LLP, Case No. 1:01cv10868 (S.DN.Y)) {dismissed without prejudice because of arbitraton
clause in clients’ retainer agreements).

¥ Ahson Frankel, I'en-Phen olies, AM. TLAWYER (March 2003); see also NAGARRD A, sapra note 1 at 143-51.
¥ (. afso Dauber, supranote 1 (documenting fraud in compensation fund for victims of War of 1812).

1 Professor Sebok has made a similar point.  Anthony |. Sebok, More on the Issues Radsed by the Recent Proposal 1o
Regpen the 9/ 11 Victims Congpensation Fand, Tindlaw.com (Apr. 10, 2007).
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dangerous levels of asbestos.” The government then failed to compensate those workers, and stood
by as trial lawyers sucd into bankruptcy asbestos supplicrs and other third partics® who had nothing
to do with Navy working conditions, thus victimizing not only government workers but government
contractors. ILR. 3543 is an improvement over the government’s inaction with Victory Ship
workers in that it addresses the compensation problem for workers, but it repeats the etror of failing
to protect government contractors.

As the New York Times has documented, trial lawyers have indiscriminately sued dozens of
subcontractors who voluntarily worked without pz
there; nine thousand such lawsuits arc pending.”  Structural cngincers who had no say over air
quality or safety are named in thousands of wastetul and expensive lawsuits, and cannot hope to
extract themselves for years. Clare Boothe Tuce once said “No good deed goes unpunished,” but
this witty aphorism should not be the policy of the United States government. Private contracting
companics should not be driven out of business by these lawsuits, and such companics in the future
should not be deterred from responding to a crisis because they fear unlimited and potentially
bankrupting liability. Such contractors are also victims, and H.R. 3543 provides no recourse for
them. Congress should bar litigation against confractors assisting the United States in emergency
situations like the Ground Zero clean-up for all but intentional torts. At a minimum, liability in such
situations should be limited.

it Ground Zero over injuries blamed on work

The original VCF did not create an exclusive remedy for clammants: claimants had no abligation to
opt in. Nevertheless, the VCF was successful because it provided a generous and certain remedy to
September 11 victims and because the Stabilization Act limited liability for innocent third parties and
moved litigation of September 11-related claims into federal court. Moreover, the Stabilization Act
was passed September 22, 2001, before families of September 11 victims had committed to retainer
agreements with attorneys, and thus permitting the vast majority of representation to be done on a
pro bone basis because of the certainty of a streamlined process. Special Master leinberg also credits
the personalized attention given to claimants." Thus, the Stabilization Act incentivized claimants to
optin to the l'und rather than participate in the tort

ysten.

‘The personalized attention that made the original VCH successful will not be possible in a system
where there are tens or hundreds of thousands of claimants. Special Master Feinberg was able to
provide assurances as to the likely recovery of original VCF claimants, such that claimants werc
willing to waive their rights to a civil tort action to participate in the VCF. Such assurances and
certainty will not be possible if the VCF is to adjudicate causation issucs.

Mcanwhile, TLR. 3543 docs not provide any such limitations on the tort system: lawsuits may
proceed apace in state courts with potentially unlimited liability.

1 AWALTER OLSON, 'I'TIE RULE OF LAWYERS 189-92 (2004).

2 Frank, sHpra note 27, STEPHEN ] CARRQOII. ef @, ASBESTOS LITIGATION (COSTS AND COMPENSATION (R\ND
Institute for Civil Justice 2005); Joseph L. Stiglitz ¢f 4., The Impact of <1shestos Liatrlities on Workers in Banksupt Fims (2002).

# Jim Dwyer, For Engineer, a Clond of Litigation «Yler 9/ 71, N)Y. TIMES (Tich. 23, 2008).

" TEINBERG, sipra note 1 at 1.
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In short, claimants will not opt in to a voluntary administrative compensation system unless they are
confident that the administrative system will provide a superior alternative.  Congress can do that
only by (1) increasing the attractiveness of the administrative sys
lenient; (2) decreasing the attractivencss of the tort system by limiting liability; or (3) diminating the
voluntary aspect of the administrative system by making it the sole exclusive remedy for certain
types of injury.

em by making it more generous or

As discussed in Sections TT and TT1, above, H.R. 3543 already risks being too permissive to claims
and thus open to substantial abuse. Congress needs to limit or eliminate tort liability over Ground
Zero-rclated injurics to provide the proper incentives for claimants to participate in the VCF rather
than resort to the tort system. 1f the VCL'is to be expanded, it is best that it be the exclusive remedy
for potential claimants.

V. Indemnification, by itself, will create opportunities for abuse without resolving the
prospective dangers of tort liability

T understand that contractors arc asking that a provision be added to the bill that would allow them
to be indemnified by the federal government for their liability in September 11 cleanup-related
lawsuits. Under such a provision, the lawsuits against the companics would be allowed to proceed,
but taxpayers would pay for the legal fees of and any damages assessed against (or settlements made
by) the companics. To require the American taxpayer to pay for damages caused by terrorists, much
of which will go to trial lawyers, is terrible public policy. 1t is one thing for America to create a
program to rcasonably compensate victims. It is quitc another to require taxpaycrs to pay for
unlimited damages on the basis of moral culpability in the form of legal liability, when much of that
moncy will go to trial lawyers secking to blame Americans for the damages caused by terrorists.

Government indemnification would be the ultimate deep pocket, and may encourage suits that
might not otherwise been brought. It creates the danger of collusion between trial lawyers and
indemnitees to extract and split rents from the indemnitor, in this casc the federal taxpayer. A
contractor will have no incentive to contest liability if it faces no costs or consequences with a
government backstop, and it would be possible for a plantift to ofter a secret collusive so-called
Mary Carter settlement™ to such a defendant to share in the recovery from the government.

Most importantly, indemnification would only act retroactively. 1t would provide no legal certainty
in the case of the next emergency that those who assist the government would not face bankrupting
liability. Only prospective immunity can do that.

Lf Congress docs go the indemmnification route, it is important that any indemnification provision be
finely crafted to permit government attorneys to stand in the shoes of defendants and litigate to
protect the public fisc. Tf Congress refuses to make the VCF the exclusive remedy for potential
claimants, but taxpayers are also going to pay for the damages awarded by the fort system, then it is
all the more important that Congress take steps to limit liability through reasonable damages caps.

5 Tn a Mary Carter settlement, a defendant settles litigation with a plaintiff in exchange for a share of the plaintiff’s
recovery against other partics. E.g, Brstol-Myers Co. v. Gonzales, 561 8.W.2d 801, 805 (Tex. 1978).
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VI.  H.R. 3543 fails to provide adequate protection to taxpayers that taxpayer money will
be spent on compensation of victims, rather than on attorneys’ fees

The original VCF was established before trial lawyers had a large inventory of clients, and made clear
that the process was designed to generously compensate September 11 victims in 2 non-adversarial
fashion, often with the assistance of Fund officials in maximizing recovery.  As a result, the vast
majority of claimants were able to receive free legal assistance pro bone;™ taxpayer money allocated to
compensation went to victims, rather than to trial lawyers. (On the rare occasion when it became
known that an attorney charged a contingent fee, publiciry was harsh.)”

In contrast, many of the intended beneficiaties of 11LR. 3543 are already engaged in liigation, with
contingent-fee apgreements with attorneys likely providing as much as 40% to 50% of recovery. If
the VCF is to be continued as a non-adversarial program without need to prove causation, then it
would be unconscionable to victims and to taxpayers to permit attorneys to charge substantial
contingent fees for the ministerial task of submitting claim forms. Even if the VCF is restructured
to permit appropriate independent scrutiny of claims, the streamlined administrative procedure
combined with legal cthical requirements suggest that contingent fees may need to be limited by
Congress where representation contracts were designed in contemplation of a lengthy litigation
process.® Fees should be limited to a reasonable hourly fee for necessary work; there should be
provisions to maximize victim recovery and ensure that money is paid to victims, rather than
attorneys. Otherwise, billions of dollars would be diverted to trial liwyers at taxpayer expense.

But if trial lawyers fear they would personally realize less recovery in the VCF than in litigation,
because their fees are limited in one instance, but not the other, it may deter them from having their
clients utilize the VCF. This “leakage” problem provides yet another rcason why it would be
fruitless for Congress to establish an administrative compensation scheme without simultaneously
regulating or climinating the parallel litigation structure over the same issucs: any measures taken to
protect taxpayers from abuse of the VCI' would defer participation in the VCI' unless similar
restrictions are placed on the tort system.

VII. H.R. 3543 compounds problems of unfairness in the original VCF

The original VCF was criticized for the unfaimess of windralls arbitrarily awarded to victims of one
American tragedy, while others go uncompensated; as Yale Law professor Peter Schuck wrote:

Tt is not simply that the fund compensates the victims of one sct of terrorist attacks
(9/11) but not vicims of other terrorist attacks on American and foreign soil
(Oklahoma City, Khobar ‘Lowcrs, and others). 1t is also that the fund compensates
the 9/11 w
wrongdaing, or ncgligence must suffer without remedy unless they are “Tucky”
enough to have been injured by someone who can be held liable under the tort

ctims while most other innocent victims of crime, intentional

16 NAGARRDA, szprw note 1 at 103; FRINBERG, s#prunote 2 at 71.

T Anthony Lin, Atforey's 82 Million 9/ 11 Vee Catled “Shocking, Unconscionable”, N.Y 1..]. (Aug. 29, 2006).

® (. Tester Brickman, ' he Marker 'or Contingent 1'ee-l inanced Vort 1 dtigation: Is It Price (i itives, 25 CARDOV.O T,
REV. 65 {2003).
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system’s peculiar, often arbitrary rules and who is also sufficiently insured or secure
) &
financially to pay the judgment.”

H.R. 3543 compounds this problem in many ways. The September 11 decedents, who have already
averaged S2 million in compensation, will be permitted to reopen their cases and receive double-
compensation for psychological injury. The WTC program administrator will be required to create
an arbitrary geographical dividing line where residents on one side will receive substantial
government assistance, and residents on the other will receive nothing without successfully
navigating an uncertain bureaucratic appeals process. Ground Zero rescue workers (and responders
working well away from Ground Zero) will receive bencfits and medical monitoring, while Ground
Zero contractors get no protection from unfair litigation.

There are two additional arcas of unfairness. The original VCF required compensation to be offsct
by collateral sources of insurance.” The effect was to punish victims for having the foresight to
purchase insurance: those who faithfully paid premiums for years in the event of catastrophe found
that their recovery was reduced dollar for dollar. H.R. 3543 fails to undo this unjust and
cconomically irrational public policy choice. When the government regularly puts the uninsured and
the insured on the same financial footing, as it does in the collateral source rules of the VCF and in
bailouts of flood victims,” it creates a disincentive to purchase insurance in the first place, and
increases the moral hazard that citizens will rationally choose to go uninsured and instead wait for a
government handout in the event of mistortune.

Conclusion

Compensation for those injured by the Ground Zero clean-up cffort is appropriate, as is legal
protection for contractors who assisted in that effort and now find themselves embroiled in
litigation. I take no position whether existing local, state and federal programs—which include $380
million of outlays in the original VCT' for environmental iniurics;52 the $108 million appropriated in
the Fiscal Year 2008 Omnibus Appropriations Bill; outlays for medical monitoring and insurance in
the Consolidated Appropriations Resolution, PL 108-7; workers’ compensation; New York City
Department of Ilealth and Mental [lygiene outrcach cfforts; and New York State’s World I'rade
Center Disability Law—adequately compensate rescue workers.  If Congress decides more
compcnsation is appropriate, any such compensation scheme should be narrowly targeted to include
only its intended beneficiaries, and protect tixpayer money from fraud, abuse, and double-recovery:
ILR. 3543 fails to mecet any of these criteria, in part because the September 11 Vietim Compensation
Tund of 2001 was not designed to carry the weight that H.R. 3543 places on it.

I welcome your questions.

4 Schuck, supra note 1; see alin Copland, sgpra note 4 at 22-23,
3 Stabihzation Act § 405(1)(6).
3 Ted Urank, Mississipps Fadls to Lean From Iistory, AMERICAN.COM (Tich. 16, 2007).

52 DIXON AND STERN 56.
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Mr. NADLER. Thank you for your statement.
Dr. Melius?

TESTIMONY OF JAMES MELIUS, ADMINISTRATOR, NEW YORK
STATE LABORER’S HEALTH AND SAFETY TRUST FUND

Dr. MELIUS. Thank you.

Honorable Chairmen Conyers, Nadler and Lofgren, other Mem-
bers of the Committee, I greatly appreciate the opportunity to ap-
pear before you this morning.

I think, as we know, in the period after September 11, over
50,000 emergency responders and recovery workers were exposed
during the initial rescue work at the site and in the subsequent
cleanup and recovery activities. Tens of thousands of people living,
working and going to school in the areas around the World Trade
Center area were also exposed either in the immediate collapse of
the buildings or in the subsequent weeks and months in their
apartments, workplaces or schools.

These people were exposed to a myriad of toxic materials includ-
ing pulverized concrete, asbestos, lead and many highly toxic
chemicals. I think as we all know, the failure of the Federal Gov-
ernment to properly inform and protect these people from these ex-
posures added substantially to their subsequent health risks. Due
to the incomplete monitoring of these exposures at the time, we
will never know the full range of their exposures and still cannot
predict with certainty all of the subsequent adverse health effects.

However, we do know that these exposures and the subsequent
accompanying psychological trauma have caused adverse health ef-
fects in thousands of those exposed. These are not rare isolated
medical conditions. The proportions of those exposed who have be-
come ill is quite alarming. In a recent Mount Sinai Medical Center
study of responders and recovery workers, lower respiratory dis-
ease symptoms were found in 46 percent of those evaluated, upper
respiratory problems in 64 percent, and mental health problems in
approximately one-third. Similar studies have been found in other
peer-reviewed studies of the exposed population.

As we all know, the federally funded medical programs for re-
sponders and recovery workers sometime after September 11 have
provided excellent medical care for thousands of these workers.
Though it is difficult to document, I believe that these programs
have prevented disability in many thousands of the people who
have participated in them.

However, the continuation of these medical programs alone is not
sufficient to address all the harm being suffered by these individ-
uals. Many of these rescue and recovery workers are no longer able
to work because of the progressive disability caused by their health
conditions.

In my testimony, I offered two sources of information I compiled
on the numbers of those currently disabled that are being treated
in the medical program. Based on these, I can conservatively esti-
mate at the present time that at least 2,000 World Trade Center
rescue and recovery workers became disabled due to World Trade
Center related illnesses, are no longer able to work, and are not
currently covered by any compensation program. Many hundreds
more are getting some assistance from Workers’ Compensation, So-
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cial Security, Disability and other programs, which do not ade-
quately cover their income loss and other expenses due to their ill-
ness.

In summary, I think the economic needs of several thousand peo-
ple who willingly risked their health to respond to this terrorist at-
tack are not currently being addressed. I think as we have heard
from Mr. Valentin today, and I think there are many other people
who have testified at other hearings, many other people I have
talked to, the human suffering, including the suffering in their
families, is quite devastating to the individuals involved. And I
think the individuals like Mr. Valentin speak much more clearly
than I can about the problems being experienced by these people.

But where do they look to for assistance?

One possible source of assistance for the people with World
Trade Center related conditions is workers’ compensation insur-
ance. It is supposed to be a no-fault system to provide workers who
are injured or become ill due to job-related factors with compensa-
tion for their wage loss as well as full coverage for the medical
costs associated with the monitoring and treatment of their medical
conditions.

For many reasons I have outlined in my testimony, including the
long delays, the difficulty dealing with complex medical cases, and
unresolved legal issues related to the compensation legislation, the
multiple workers’ compensation systems currently covering World
Trade Center and recovery workers are unable to provide timely
and appropriate medical benefits compensation for economic losses
for the World Trade Center responders.

Although some steps have been taken in New York to try to ad-
dress some of these problems, I think it is unlikely that this can
be accomplished in time to provide significant timely relief for
World Trade Center rescue and recovery workers through the cur-
rent compensation systems.

Another possible source of support is the World Trade Center
Captive Insurance Company. In March of 2003 when the formation
of that was being planned and was being announced, Mayor
Bloomberg stated in his press release this legislation is necessary
for the city to expedite the payment of claims related to this World
Trade Center effort. For many people, including myself, we were
hopeful that this would become the source that would address both
the medical problems as well as the disability and economic losses
being suffered by the many World Trade Center workers.

Unfortunately, as we know, almost 4 years after its formation
the fund has paid out less than five actual claims—four or five, I
am not sure of the exact number. Meanwhile, thousands of rescue
and recovery workers and community residents who have become
ill have had to struggle without any compensation and without any
assistance until Federal funding recently became available to at
least help cover the medical costs involved.

I am not an expert on insurance and cannot speak directly to
legal issues involved; however, it seems obvious to me that the $1
billion could have been better used to help these thousands of men
and women with their medical bills and compensation for their in-
ability to continue to work rather than being invested in a long-
term legal battle in order to protect the city and its contractors.
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While I understand that the City of New York and the construc-
tion contractors have very legitimate concerns about their financial
risks incurred in responding and recovering from the terrorist inci-
dent, denying medical benefits and compensation for the many res-
cue and recovery workers involved in this effort is a tragically mis-
guided policy. Moreover, as Mr. Cardozo has stated, the Captive as
currently funded does not appear to be adequate to cover all the
medical and economic losses for the rescue and recovery workers
and community residents. We certainly need, I think, a more com-
prehensive solution to this issue.

As I have stated before, I believe that H.R. 3543, introduced by
Representatives Maloney, Nadler and Fossella, provides a com-
prehensive legislative approach to accomplish this. In other hear-
ings I have addressed some of the medical program issues related
to this legislation. I would just like to offer two recommendations
relative to the compensation portion of that legislation.

First, I believe that reopening the Victims Compensation Fund
is the best mechanism for addressing economic losses. I believe
that it would provide the flexibility to properly handle claims from
workers and community residents with varying circumstances and
with varying degrees of economic loss.

I think it is far preferable to relying on the many other com-
pensation systems currently in place that are delaying compensa-
tion and lead to gross inequities among the ill claimants due to the
specific processes used in each of those systems.

I also believe that the VCF should develop a common mechanism
for ensuring that all of the claims are for legitimate World Trade
Center-related illnesses. For the most part, this could be based on
the designation on mechanisms for World Trade Center medical
program currently included in the medical section of the legisla-
tion.

At the same time, I believe VCF could then provide an appro-
priate and equitable way of taking into account individual economic
circumstances similar to the approach taken when the VCF was
administering the earlier 9/11 claims.

Secondly, I think the long-term medical monitoring and treat-
ment for World Trade Center-related medical problems should be
handled separately, as outlined in the currently legislation.

I think that program is best handled in conjunction with the cur-
rent centers of excellence, and that this approach would also reduce
the problem in trying to take into the account the potential costs
of future medical care for conditions that might later develop as
part of the current economic compensation.

We have already gone over 6 years after 9/11, and I think it is
very important for all the people who volunteered and came to the
assistance of our country at that time, and did that without hesi-
tation, to now be properly cared for. These are unique cir-
cumstances, and I would hope that we could provide a quick and
equitable solution for the economic losses and medical problems
that these people will face in the future and that will help address
what hopefully will not ever occur again which is another terrorist
incident like this. Thank you.

[The prepared statement of Dr. Melius follows:]
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PREPARED STATEMENT OF JAMES MELIUS

Honorable Chairmen Nadler and Lofgren and other members of the Committee.
I greatly appreciate the opportunity to appear before you this morning.

I am James Melius, an occupational health physician and epidemiologist, who cur-
rently works as Administrator for the New York State Laborers’ Health and Safety
Trust Fund, a labor-management organization focusing on health and safety issues
for union construction laborers in New York State. During my career, I spent over
seven years working for the National Institute for Occupational Safety and Health
(NIOSH) where I directed groups conducting epidemiological and medical studies.
After that, I worked for several years for the New York State Department of Health
where, among other duties, I directed the development of a network of occupational
health clinics around the state. I currently serve on the federal Advisory Board on
Radiation and Worker Health which oversees part of the federal compensation pro-
gram for former Department of Energy nuclear weapons production workers.

I have been involved in health issues for World Trade Center responders since
shortly after September 11th. Over 3,000 of our union members were involved in
response and clean-up activities at the site. One of my staff spent nearly every day
at the site for the first few months helping to coordinate health and safety issues
for our members who were working there. When the initial concerns were raised
about potential health problems among responders at the site, I became involved in
ensuring that our members participated in the various medical and mental health
services that were being offered. For the past four years, I have served as the chair
of the Steering Committee for the World Trade Center Medical Monitoring and
Treatment Program. This committee includes representatives of responder groups
and the participating medical programs (including the NYC Fire Department) who
meet monthly to oversee the program and to ensure that the program is providing
the necessary services to the many people in need of medical follow-up and treat-
ment. I also serve as co-chair of the Labor Advisory Committee for the WT'C Reg-
istry operated by the New York City Department of Health and as a member of the
Community Advisory Committee for the WTC Environmental Health Center at
Bellevue Hospital. These activities provide me with a good overview of the benefits
of the current programs and the difficulties encountered by responders seeking to
address their medical problems and other needs.

HEALTH CONSEQUENCES OF SEPTEMBER 11

In the period after September 11, over 50,000 emergency responders and recovery
workers were exposed during the initial rescue work at the site and in the subse-
quent clean-up and recovery activities. Tens of thousands of people living, working,
and going to school in the areas around the WTC were exposed immediately after
the WTC buildings collapsed or in subsequent weeks or months in their apartments,
work places, or schools. These responders, recovery workers, and other people were
exposed to a myriad of toxic materials including pulverized concrete, asbestos, lead,
and many highly toxic chemicals. As we know, the failure of the government to
properly inform and protect these people from these exposures added substantially
to their health risks.

Due to the incomplete monitoring of these exposures at the time, we will never
know the full range of their exposures and still cannot predict with certainty all of
the subsequent adverse health effects from these exposures. However, we do know
that these exposures and the accompanying psychological trauma have caused ad-
verse health effects in thousands of those exposed. These adverse health effects in-
clude lower respiratory disease (including asthma or asthma like conditions, pul-
monary fibrosis, and significant loss of lung function); upper respiratory conditions
including chronic sinusitis; gastrointestinal problems most commonly reflux disorder
or GERD; and mental health problems including Post Traumatic Stress Disorder
and depression. These medical problems have been documented in peer reviewed
scientific publications of research studies done by several independent research
groups. Similar health problems have been documented in fire fighters, other re-
sponders and recovery workers, and WT'C community residents, students, and work-
ers (to the extent that this latter group has been evaluated).

There is no doubt that these disorders and others not listed above are occurring
at a much higher rate than would be expected in this population and that these
health problems are due to the toxic exposures and psychological trauma related to
9/11.

These are not rare isolated medical conditions found in a small number of those
exposed. The proportion of those exposed who have become ill is quite alarming. In
a recent Mount Sinai Medical Center study of responders and recovery workers,
lower respiratory disease was found in 46% of those evaluated; upper respiratory
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health problems in 64%; and mental health problems in 32%. Similar results have
been found in other studies of the exposed populations. New patients are continuing
to come to the monitoring and treatment programs with these illnesses that were
not evident before this time. Although many of these conditions do improve with
medical treatment, the full scope and the ultimate medical outcome for the people
currently being treated or who will become ill in the future is uncertain. Thousands
are no longer able to work, and thousands more require lifelong medical monitoring
and treatment.

As you may know, the federally funded medical programs for responders and re-
covery workers some time after September 11 have provided excellent medical care
for thousands of these works. Initially, only medical monitoring was available. How-
ever, two years ago, Congress also provided funding for medical treatment programs
for those with WTC-related medical conditions. In December of last year, Congress
also provided money for medical monitoring and treatment for community residents,
workers, and students exposed after 9/11. These programs have been an immense
help to those who have become ill from their exposures. Although it is difficult to
document, I believe that without these program thousands more of these people
would have developed much more serious health problems, and many more would
have become permanently disabled.

WHY MEDICAL PROGRAMS ARE NOT SUFFICIENT

However, the continuation of these medical programs alone is not sufficient to ad-
dress all of the harm being suffered by these individuals. Many of these rescue and
recovery workers are no longer able to work because of the progressive disability
caused by their health conditions. We do not have an exact count of those who have
become disabled, but I can provide some estimates. In the fire department, over 800
fire fighters have received disability pensions because of health problems related to
their 9/11 exposures. These are people whose illness is so severe that they are no
longer capable of working as fire fighters. Over the past year, nearly 1800 hundred
patients in the WTC treatment program at Mount Sinai Medical Center have been
evaluated by their social work unit. Of these, 870 are no longer able to work because
of illness. Of these 870 patients who are out of work, less than 40% are receiving
any financial assistance from Workers’ Compensation, Disability Retirement, or So-
cial Security Disability. In other words, over 500 of these ill police officers, construc-
tion workers, utility repair workers, and others are now without personal income
and having to rely on their spouses, families, or other financial resources. Most have
lost all health insurance coverage for their families, and many can no longer afford
their mortgage payments and have lost their homes. These are, for the most part,
blue collar workers without significant financial resources to fall back on.

Another source of information on the number of disabled 9/11 rescue and recovery
workers is the the NYC 9/11 Unmet Needs Roundtable, administered by New York
Disaster Interfaith Services (NYDIS). Since 2002, the NYC 9/11 Unmet Needs
Roundtable has brought together donor agencies and community-based case man-
agement agencies to financially assist persons impacted by 9/11, provide emergency
assistance, and facilitate victims’ long-term recovery and return to self-sufficiency
when all other means of assistance are no longer available. In 2007, these organiza-
tions provided assistance to over 2300 ill 9/11 responders who are disabled and suf-
fering economic hardship due to their 9/11-related illnesses. Of those 2300 ill 9/11
responders, approximately two thirds are currently unemployed due to their ill-
nesses. The Roundtable used to be one of several charitable and governmental fi-
nancial assistance programs available to 9/11-impacted persons, but is currently the
ONLY program in existence that offers financial assistance to ill 9/11 responders
and other 9/11 health-impacted persons while they await the receipt of long-term
benefits, such as Workers’ Compensation, Social Security, and union disability pen-
sions.

Projecting these numbers to all of the people in the Monitoring and Treatment
Program, I can conservatively estimate that, at the present time, there are over
2000 WTC rescue and recovery workers who have become disabled due to WTC-re-
lated illnesses, who are no longer able to work, and who are not currently covered
by any compensation program. Many hundreds more are getting some assistance
from workers’ compensation, Social Security Disability, or other programs, most of
which do not adequately replace the incomes that these disabled workers received
before they became ill. The economic needs of these many people who willingly
risked their health to respond to this terrorist attack are not being addressed.

These statistics alone do not convey the economic hardship of the many individ-
uals disabled by their WTC exposures. We will hear from one individual at this
hearing and have heard from many others at other 9/11 related hearings. They have
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testified about about losing their homes, being unable to provide any assistance for
their children to attend college, and relying on food pantries and community char-
ities to feed their families while enduring a seemingly endless process to obtain com-
pensation only to discover that this compensation is far less than what they were
previously earning. The individual impact of this frustration on their lives and on
their ability to care for their family cannot be conveyed in these statistics.

WORKERS’ COMPENSATION

One source of assistance for people with WTC-related conditions is workers’ com-
pensation insurance. Workers’ compensation is supposed to be a no fault insurance
system to provide workers who are injured or become ill due to job-related factors
with compensation for their wage loss as well as full coverage for the medical costs
associated with the monitoring and treatment of their medical condition.

The WTC program participants are covered by a variety of state, federal, and local
programs with different eligibility requirements, benefits, and other provisions.
Most private and city workers are covered under the New York State Workers’ Com-
pensation system. New York City is self insured while most of the private employers
obtain coverage through an outside insurance company. Uniformed services workers
are, for the most part, not covered by the New York State Workers’ Compensation
system but rather have a line of duty disability retirement system managed by New
York City. A fire fighter, police officer, or other uniformed worker who can no longer
perform their duties because of an injury or illness incurred while on duty can apply
for a disability retirement which allows them to leave with significant retirement
benefits. However, should a work-related illness first become apparent after retire-
ment, no additional benefits (including medical care) are provided, and the medical
benefits for even a recognized line of duty medical problem end when the person
retires. Federal workers are covered under the compensation program for federal
workers. Coverage for workers who came from out of state will depend on their em-
ployment arrangements with their private employer or agency. However, volunteers
from New York or from out of state are all covered under a special program estab-
lished by the New York Workers Compensation Board after 9/11 and supported by
federal funding.

A major difficulty with these compensation systems is the long delays in obtaining
coverage. For example, the NYS Workers’ Compensation system is very bureau-
cratic. The insurer may challenge every step of the compensation process including
even diagnostic medical testing. This challenge usually requires a hearing before a
Workers’ Compensation Board (WCB) administrative judge to evaluate the case, and
this hearing may often be delayed for months. Even once the case is established,
the insurer can still challenge treatments recommended for that individual even for
a medication that the individual may have been taking for many months for a
chronic work-related condition. Thus, it may be many years before the case of a per-
son with a WTC-related condition is fully recognized and adjudicated by the com-
pensation system. The average time for just having a claim established for a WTC-
related condition at the Mount Sinai clinic is over three years, and it may be many
more months before reimbursement for medical costs or lost income is allowed.
Meanwhile, the claimant may not be receiving any medical or compensation benefits
or may have had their benefits disrupted many times. These bureaucratic systems
are designed to address acute injuries. They are not flexible enough to provide the
comprehensive medical support and income replacement needed for a WTC re-
sponder who has developed several medical problems requiring frequent medical vis-
its and continual modifications in their treatment.

There are many other difficulties in getting these claims accepted. Their medical
circumstances are often quite complicated. Many are being treated for multiple
WTC-related medical problems. Legal issues about causality, statutes of limitations
for filing claims, and determination of disability are often raised in these cases and
may take many months to adjudicate. Claimants are often confronted with a choice
to accept lump sum payments or a limited weekly payment. The lump sum payment
is often very appealing because of their backlog of unpaid bills and debt incurred
while waiting for their claim to be processed. However, accepting the lump sum pay-
ment, usually means giving up their options to reopen their claim to cover future
medical costs should their condition worsen.

In order to alleviate some of the problems for WTC claimants, two years ago New
York State implemented some new programs that were deigned to improve coverage
for WTC responders. These included the availability of some medical coverage for
people waiting for their claim to be adjudicated and an extension of the time to file
a claim. New York is also in the midst of implementing major reforms in the overall
workers’ compensation system that may also assist with WTC claims. However, all
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of these new programs will take some time to implement, and the changes will not
alleviate the basic inadequacies of the system to provide support for WTC respond-
ers with significant medical problems.

In summary, the multiple workers’ compensation systems covering WTC rescue
and recovery workers are unable to provide timely and appropriate medical benefits
and compensation for economic losses for the WTC providers. Although some steps
are being taken to address some of the problems with these programs, it is unlikely
that this can be accomplished in time to provide significant relief for WTC rescue
and recovery workers.

CAPTIVE INSURANCE

Another possible source of support for workers and community residents who have
become ill as a result of their WTC-related exposures is the special captive insur-
ance fund set up after the September 11. The World Trade Center Captive Insur-
ance Company was formed in July of 2004 based on earlier Congressional legislation
that allowed FEMA to provide up to $1 billion in coverage for the City and its con-
tractors for claims arising from debris removal after the collapse of the World Trade
Center buildings. In March of 2003, Mayor Bloomberg and Governor Pataki an-
nounced the introduction of state legislation to allow the implementation of the cap-
tive insurance arrangement. Mayor Bloomberg stated in his press release, “This leg-
islation is necessary for the City to expedite the payment of claims relating to this
effort.”

For many people including myself who were becoming increasingly concerned
about the growing number of responders and recovery workers who were becoming
ill from their work at the WTC, it appeared as if this insurance entity would become
the financial mechanism to assist these ill workers. However, as subsequently be-
came very clear, the WTC Captive Insurance Company had little interest in “expe-
diting claims payment”. In fact, while spending millions of dollars in legal and con-
sulting fees, the company has focused all of its efforts on attempting to fight the
many thousands of WTC medical claims made against it. Almost four years after
its formation, the fund has paid out less than five actual claims, all reportedly for
orthopedic injuries related to 9/11 work. Meanwhile, thousands of WTC rescue and
recovery workers and community residents who have become ill as a result of their
exposures after September 11 have had to struggle to pay the medical bills related
to these illnesses until federal funding recently became available to defray these
costs. Hundreds more who can no longer work because of their WTC-related ill-
nesses have struggled to support their families while trying to obtain workers’ com-
pensation or other disability benefits.

I am not an expert on insurance and cannot speak directly to the legal issues in-
volved. However, it seems obvious to me that the $1 billion could have been better
used to help these thousands of men and women with medical bills and compensa-
tion for their inability to continue to work rather than invested in a long term legal
battle in order to protect the City and its contractors. That was the intent of the
federal government providing this funding as Mayor Bloomberg apparently under-
stood it in 2003. I believe that the current policy of the Captive to use all of its re-
sources to challenge and fight claims is misguided and blatantly unfair to the many
men and women who put their lives and health as risk to respond to the terrorist
attack on our country on 9/11 and are now in need of assistance. While I understand
that the City of New York and the construction contractors have legitimate concerns
about their financial risks incurred in responding and recovering from a terrorist
incident, denying (or at best delaying) medical benefits and compensation for the
mallny rescue and recovery workers involved in this effort is a tragically misguided
policy.

Moreover, the Captive as currently funded does not appear to be adequate to
cover all of the medical and economic losses for the rescue and recovery workers and
community residents with WTC-related illnesses. Medical monitoring and treatment
costs for the rescue and recovery workers alone are estimated to cost over $200 mil-
lion per year. A more comprehensive solution is needed.

WHAT NEEDS TO BE DONE

I believe that we must develop a comprehensive solution to address the medical
care and economic losses of the thousands of rescue and recovery workers, commu-
nity residents, and students whose health has been harmed by exposures related to
9/11. HR 3543 introduced by Representatives Maloney, Nadler and Fossella provides
a comprehensive legislative approach to accomplish that. In other hearing, I have
addressed the medical program outlined in that legislation. I will focus my rec-
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ommendations on the aspects of the legislation related to compensation for economic
losses. I would like to make several recommendations.

First, reopening the Victims Compensation Fund (VCF) is the best mechanism for
addressing economic losses. I believe that the VCF would provide the flexibility to
properly handle claims from workers and community residents with varying cir-
cumstances and degrees of economic loss. Relying on the many other compensation
systems for disabled workers and community residents for economic compensation
would lead to continued long delays and gross inequities among the ill claimants
due to the specific processes used for compensation in each of these systems. I also
believe that the VCF should develop a common mechanism for ensuring that all of
the claims were for legitimate WTC-related illnesses. For the most part, this could
be based on the designations and mechanisms for designating World Trade Center-
related conditions included in the medical program sections of the legislation. At the
same time, the VCF would provide an appropriate and equitable way of taking into
account individual economic circumstances (including payments from other sources
of compensation) similar to the approach taken when the VCF was administering
the earlier 9/11 claims.

Secondly, the long term medical monitoring and treatment for World Trade Cen-
ter related medical problems should be handled separately as outlined in the cur-
rent legislation. I believe that medical care for these complex medical conditions
would best be delivered in conjunction with the current Centers of Excellence. This
approach would also reduce the problem of trying to take into account the potential
costs of medical care for conditions that might develop in the future as part of the
current economic compensation.

Thank you again for allowing me to testify. I would be glad to answer any ques-
tions.

Mr. NADLER. Thank you Dr. Melius. [Applause.]

We will now have a round of questioning. I will recognize myself
to begin the questioning for 5 minutes.

The first question is to Mr. Cardozo: While you have stressed
that because the Captive is not a victims’ compensation fund the
city must continue to litigate against virtually all claims, the
mayor, back in 2003 stated that the creation of the Captive was
necessary “for the city to expedite the payment of claims relating
to this effort.”

You can see why some of us in Congress are now surprised that
5 years later we have made no progress toward this goal articu-
lated by the mayor. In the same press release, Governor Pataki,
then Governor Pataki, stated that the “the city explored various op-
tions and decided the formation of the captive insurance company
was in its best interest for claims arising out of the cleanup effort
at and near the World Trade Center.”

Ms. LaSala, at a meeting of the board of directors—I think it was
the first meeting or one of the first meetings back in December of
2004—was reported, the minutes say she emphasized that the fun-
damental purpose behind creating and funding of the Captive is to
“conserve and disperse its assets in as equitable a manner that
maximizes compensation to those parties who suffered damage as
a result of the World Trade Center site debris removal program.”

So in light of these—and I could also quote from a letter the en-
tire congressional delegation from New York wrote back in 2002
when we were considering this. It says that the coverage envi-
sioned in this proposal “will ensure that sufficient resources will be
available to satisfy legitimate claims by individuals affected by the
recovery operations while safeguarding the fiscal health of the city
and the contractors.”

In light of this, it seems to me evident that the purpose of appro-
priating that billion dollars and setting up the Captive was to en-
able the swift compensation of victims, and that the city’s or the
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Captive’s policy of litigating every single claim would be sort of like
my insurance company saying “We will never pay for your house
burning down until you beat us in a lawsuit.”

Mr. CARDOZO. Congressman, if we all knew in 2001 or 2003 the
extent of the claims, we perhaps would not be here today.

As I think all of us would agree at this table—although we may
differ on other things—the extent of damage to the people who are
now, unfortunately, suing us as well as, according to Mr. Feinberg,
25,000 or 30,000 additional people, it was far, far greater than had
been anticipated.

And so given the fact that this captive is an insurance company,
we are faced with the problem that, at least according to every esti-
mate that we have seen, the billion dollars is not sufficient.

Mr. NADLER. Sir, excuse me, sir, the billion dollars is clearly not
sufficient—I think we all recognize that

Mr. CARDOZO. And then

Mr. NADLER. Given that fact, therefore, the conclusion is instead
of using that billion and trying to get more money from Congress
or somebody else, we should pay nobody?

Mr. CARDOZO. Given the fact, Congressman, that this is an insur-
ance company designed, if you look at the conference report and
the other legislative history, to be an insurance company to protect
the city and the contractors—it is what the appropriation bill says;
that is what the conference report says; that is what the IG report
for the Department of Homeland Security says.

Given the fact that neither the city nor the contractors believe
they did anything wrong and that this is to insure them against
claims, there is really no choice that they face but to use—to de-
fend against these claims. The analogy, if I may draw it, the anal-
ogy I would suggest is if you had, if someone had a car accident,
and you are insured for a million dollars, and the claims against
you are for a million-and-a-half dollars, you wouldn’t expect your
insurance company to pay the million dollars——

Mr. NADLER. Let me—my time is running out, and I have some
questions for Mr. Feinberg. First, let me just proceed with one
more question.

What, if anything, has the city done to ascertain the availability
of other insurance from the Port Authority, the four major contrac-
tors, to see if there is enough insurance to perhaps enable a global
settlement along the lines that was talked about?

Mr. CArRDOZO. That is a very good question, and dJudge
Hellerstein, who as you know is in charge of that litigation, has or-
dered that all the available information about insurance be pro-
duced right now in discovery on just that subject. It is going on
right now.

Mr. NADLER. Okay.

Mr. CARDOZO. The city obviously doesn’t know the individual

Mr. NADLER. Thank you.

Mr. Feinberg, first of all I note—and you wouldn’t disagree with
this, from your testimony in commenting on Mr. Frank’s testi-
mony—that the VCF did compensate the victims who had pul-
monary diseases that weren’t evident the day after.

So let me ask you the following: You testified that the VCF did
not have an indemnity. And I take it that you do not agree with
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Mr. Cardozo that if we reauthorize the VCF or reopen it that we
should indemnify the contractors, and the city for that matter.
Why?

Mr. FEINBERG. Well, I think if you want to indemnify the con-
tractors and hold hearings on the wisdom of that, that is entirely
up to Congress. I think the VCF never had to worry about that on
a simple one line re-extension because we were able, when we set-
tled the claims, to get full releases from 97 percent of the people
that were litigating.

Mr. NADLER. But would you agree, or disagree, or have no opin-
ion on the question of whether—granted that if we reopen the VCF,
97, 98 percent of the people go through it; the other 2 percent
might consider lawsuits—would it be as a matter of policy, should
we indemnify the city and the contractors? If yes, why? If not, why
not?

Mr. FEINBERG. I don’t think you should. I don’t think you should.

Mr. NADLER. Because?

Mr. FEINBERG. The litigation system will take care of that. If
there is—the point I want to emphasize is that that is really a sep-
arate issue. Indemnifying any defendant or any litigant from law-
suits is a separate issue from the question of whether or not public
compensation should be available to compensate people who are in
desperate need of help.

I suggested a liability immunity will politically greatly slow down
the likelihood that you will be able to get that type of compensation
to the people that most need it.

Mr. NADLER. Thank you. My time is expired. I now recognize the
Ranking Member of the Subcommittee on the Constitution, Civil
Rights and Civil Liberties, the gentleman from Arizona, Mr.
Franks.

Mr. FRaNKS. Well, thank you, Mr. Chairman.

Mr. Feinberg, I have been very impressed with your under-
standing of all this. It is got to be a challenge to do what you had
to do given the grave circumstances that surrounded all of it.

And some have proposed that the private contractors be fully in-
demnified by the Federal Government for claims arising out of the
9/11 attacks such that any damage or awards or settlements result-
ing from private litigation would be drawn from the U.S. Treasury
and paid by taxpayers.

Given your experience, can you elaborate on what you think
would be the advantages or disadvantage? What would be the out-
come of such a policy?

Mr. FEINBERG. I think that a compensation fund, like the 9/11
Fund which was enacted, should be focused on compensating vic-
tims. If the fund works properly, as the 9/11 Fund seemed to have
worked, at least statistically, issues concerning liability of would-
be defendants become irrelevant because when you settle 97 per-
cent of all the claims brought by the families of lost loved ones,
they are waiving their right to litigate against anybody. We are
getting a full release for domestic would-be tortfeasors.

And I am suggesting that that solution guarantees compensation
to people in need while at the same time avoiding the arguments
over liability or no liability. Fault does not become an issue.



68

Mr. FRANKS. Would you agree that—you mention in your testi-
mony that the standards governing compensation under an ex-
panded fund—if we expanded the fund and changed the rules that,
you know, that would differ from those that governed the original
fund so that there might be some indication on the part of Con-
gress that they were fomenting ill will among the different cat-
egories of victims. If you agree or don’t agree, would you elaborate
based your experiences in the fund that you were master of?

Mr. FEINBERG. A strong argument can be made, substantively, a
strong argument can be made that the original 9/11 Fund was not
sufficiently expansive.

It didn’t permit, by statute, compensating pure mental trauma
without physical injury. It didn’t permit it. So I couldn’t com-
pensate mental suffering from somebody who, through the grace of
God, escaped from the World Trade Center without a scratch and
then suffered disability. The statute prohibited me from compen-
sating that individual.

But if you decide to extend the 9/11 Fund and add as an eligi-
bility claim mental trauma without physical injury, that is up to
Congress. That could be millions of people that were not eligible
under the 9/11 Fund. And my concern is not the legitimacy of those
claims—those claims may be very legitimate. But it is pretty hard
to reopen the fund and say those people are now eligible, whereas
people before weren’t eligible.

So Congress has to make that judgment. That is not a judgment
for a special master administrator to make.

Mr. FRANKS. Yes. Well, you bring a common sense and a logic to
this environment that is more rare than it ought to be.

Mr. Frank, the legislative proposal that we are talking about
here, the H.R. 3543, does not limit the ongoing lawsuits against the
private contracting companies. So, consequently, some have floated
the idea that they should be indemnified, these companies should
be indemnified, for their liability in these lawsuits by the Federal
Government, much like I asked Mr. Feinberg. Under such a provi-
sion, the lawsuits against the companies would be allowed to pro-
ceed, but taxpayers would pay any damages that were assessed to
the companies.

Do you think that is sound policy, and if not, why not?

Mr. FRANK. The problem there is that there will be a race to be
who will be the most generous to the claimants. If the fund is not
sufficiently generous to the claimants, people will stay within the
litigation system because they have the ultimate deep pocket, the
United States Treasury, to draw from.

You will not get that 97 percent response rate that you got in the
first compensation fund. And the reason you were able to get a 97
percent response rate was because Special Master Feinberg was
able to meet with many of the individual families and say, “Here,
here is what you are going to do for you. You are going to get mil-
lions of dollars. Come over to us. You will get the millions of dollars
immediately, and that will be that.”

And that will not be possible in a reopened fund. You are not
going to get the 97 percent response rate. You are just going to get
a competing set of interests over who can be the most generous to
claimants, and at great expense to the Treasury.
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Mr. FRANKS. Well, thank you, Mr. Chairman. I think all of this
just underscores the importance of doing everything we can in this
country to prevent such attacks from occurring in the future——

Mr. NADLER. Would the gentleman yield for a moment?

Mr. FRANKS. Certainly.

Mr. NADLER. I would just ask if the gentleman would ask Mr.
Frank why he thinks that what Mr. Feinberg did with the first
group of claimants couldn’t be done, individually meeting and so
forth, to persuade the next group of claimants if we were to reopen
the fund to come into the fund as opposed to sue people. In other
words, why did you say that was impossible?

Mr. FRANK. Well, it is possible if you just make it a blank check
and anybody who shows up gets funding regardless of whether or
not their injury was caused by September 11. And, you know, there
are tens of thousands of lymphomas every year; there are tens of
thousands of lung diseases every year. Not all of them were caused
by the World Trade Center. And if all these of people are eligible,
and they can just show up and say “Here is my diagnosis, and I
will get the check,” then you will get a good response rate.

But that is not going to be a few thousand people; that is not
going to be ten thousand people; that is not even going to be 25,000
people. That is going to be close to 100,000 people, perhaps more,
because you are going to have Napoli, Kaiser & Bern with a van
in New York signing up people to get compensation under the
World Trade Center Compensation Fund.

Mr. NADLER. Thank you.

I now recognize the distinguished Chairperson of the Sub-
committee on Immigration, the co-Chair with me of this hearing,
Zoe Lofgren.

Ms. LOFGREN. Thank you.

I just have a quick question. Mr. Feinberg, I don’t think you per-
formed purely ministerial functions in your effort. Can you explain
how the fund dealt with causation and give your thoughts on how
the fund if reopened would deal with the causation issues?

Mr. FEINBERG. Yes. The statute gave us general guidelines on
causation that the death or the physical injury

Ms. LOFGREN. Right.

Mr. FEINBERG [continuing]. Had to occur in the immediate after-
math of 9/11, et cetera. We had to develop regulations—which we
publicized; we went around the country to meet with the families—
with interim regulations asking them what they thought of the reg-
ulations. Is there a way to improve the regulations?

And we came up with a final set of regulations. And we con-
stantly modified those regulations based on the quality of the
claims. For example, originally our regulations, as Michael Cardozo
correctly points out, originally our regulations required that within
96 hours you not only had to be exposed to respiratory particles in
the air, but you had to have manifested an illness and corroborated
that illness with a medical visit.

We quickly realized that there were thousands of people like Mr.
Valentin who were exposed within 96 hours but didn’t manifest
any injury, didn’t cough up blood, didn’t experience asthmatic at-
tacks, until a year or more after the exposure. We quickly changed
the regulation to say that anybody who was exposed within 96
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hours of the World Trade Center attacks but didn’t go to a doctor
until 72 hours after the physical manifestation, they were eligible.

So we adjusted the regulations to deal with the problem of causa-
tion.

What the medical criteria would be if the 9/11 Fund were reau-
thorized, what we would require to constitute an eligible claim—
we will have to work that out with medical documentation. We re-
jected 2,000 claims. The idea that we simply rubber-stamped——

Ms. LOFGREN. Yes, you weren’t an ATM machine.

Mr. FEINBERG. We rejected 2,000 physical injury claims while
compensating 2,680 more.

Ms. LOFGREN. You know, Mr. Chairman, I am very happy that
we are having this hearing, and I am eager that we take action,
especially listening to Mr. Valentin’s testimony—I mean, it is so
moving. And we are so grateful to you and to people like you, that
I would like to yield the remainder of my time to you. As not only
are you co-chairing this hearing, but the Towers were in your dis-
trict, so I yield the remainder of my time to you.

Mr. NADLER. I thank the gentlelady.

Let me ask Mr. Feinberg, you heard Mr. Frank’s testimony that
if we were to reopen the VCF it would be very difficult—there are
thousands of lymphomas, ten thousands; there would be 100,000
claimants; you couldn’t distinguish. Could you comment on that?

Mr. FEINBERG. Well, Mr. Franks makes a good point when he
says that if we reopen the fund there will probably be thousands
of claims. I think that is likely. We had thousands of claims under
the original 9/11 Fund. So I think you will probably have thou-
sands of claims.

The challenging question is whether or not those claims will be
limited, like the original 9/11 Fund, to physical injury only.

Mr. NADLER. Including respiratory.

Mr. FEINBERG. That is right.

And then the next challenge will be, assuming that we have an
understanding from Congress as to what type of injury is compen-
sable, what are the regulatory requirements—medical and evi-
dentiary, not just medical but evidentiary as well—to justify the
compensability of that claim?

Mr. NADLER. And assuming that you had more or less the same
regulations from Congress—if we just reenacted it, as you say, ex-
cept eliminate the “you had to be there within 96 hours” because
we know now that that was simply not right—do you think we
would get a 97 percent——

Mr. FEINBERG. Yes. Well, I am often glib

Mr. NADLER. We will allow you 96, but something in that neigh-
borhood——

Mr. FEINBERG. I mean, I think—now, don’t forget as the Chair-
man well knows, the 9/11 Fund had no appropriation, none. Mr.
Franks is right on that. The 9/11 Fund simply authorized the spe-
cial master to authorize payments out of the United States Treas-
ury. There was no appropriation.

So insofar as Mr. Frank says, “You know, if you have no limita-
tions, other than the good sense of the administrator and the Con-
gress oversight, as to what amount will be used to compensate vic-
tims”—it is a real challenge.
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But I suggest that if the Congress ever went to the limit of ex-
tending the fund with a one-line extension and said, basically, “Do
what you did before,” I would like to think that success promotes
success.

Mr. NADLER. You would get roughly 97 percent again you think?

Mr. FEINBERG. I would hope.

Mr. NADLER. Thank you.

My time has expired, or rather the gentlelady’s time that she
gave to me is expired. I thank the gentlelady again.

And I now recognize the gentleman from lowa.

Mr. KING. Thank you, Mr. Chairman.

And, again, I appreciate the witnesses’ testimony.

I ask first, before I ask a question, if the staff could put the post-
er back up that shows the percentages of the people that were on
the site. I want to make sure I am looking at those numbers be-
cause I have a question—thank you very much.

And prior to that, I direct my first question to Dr. Melius. And
that is, I would ask if you could quantify this for me. You gave
some percentages on the particular types of illnesses that are
there. Can you start with the universe of those that have some
record of a claim, start with that number, and then break this
down for me, in a sense, that I get a better understanding of the
scope? And multiple different diagnoses per individual, as we heard
in this testimony, can you give me a better sense of what we are
really looking at here? I am really vague on the overall picture.

Dr. MELIUS. Yes. First of all, I can’t give you the, sort of the per-
centages to deal with those that have claims against the Captive
Fund because most of the public information that is available has
to do, that I am familiar with, is related to those that are partici-
pating in the medical monitoring and treatment programs.

And most of the information on that doesn’t deal as well with the
number of people that have become disabled. I gave some figures
in my testimony, but frankly we don’t have information to exactly
pin down the number of those people with different illnesses.

However, I think based on what we know from the medical moni-
toring and treatment programs, we would say that roughly 75-80
percent of the people that are involved in that have a constellation
of illnesses related to the respiratory system. They usually co-exist.
So it is sinus problems, gastrointestinal problems and the res-
piratory health problems.

Mr. KiNG. Okay. Now, am I hearing you say that of the universe
of pe;)ple who were there on site, 75-80 percent have some symp-
toms?

Dr. MELIUS. No. No. I think we would say that of the——

Mr. KiING. The universe of those

Dr. MELIUS [continuing]. People that are in the monitoring pro-
gram, approximately one-third of those have an illness that re-
quires treatment right now through—they are usually referred to
treatment within the medical monitoring program——

Mr. KING. Okay. About one in three of those

Dr. MELIUS. One in three.

Mr. KING [continuing]. That participated had some symptoms.

Dr. MELIUS. Right. Correct.

Mr. KiNG. That helps me.
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Dr. MELIUS. Okay.

Mr. KING. I thank you, Dr. Melius.

And then I direct to Mr.——

Dr. MEL1US. Then it is——

Mr. KING. Yes, go ahead.

Dr. MELIUS. Then—allow me to just follow up—then about
roughly about 80 percent of those have health problems related to
respiratory, upper respiratory/sinus, lower respiratory/lungs, the
asthma kind of problems that Mr. Valentin referred to that—and
then approximately——

Mr. KING. The clock is ticking, and I do have the answer, and
I appreciate that.

I would like to, if I could, direct Mr. Frank’s attention to the
poster that says “Police Officers 44.57 percent, Firefighters 10.76
percent, Laborers 33 percent, and then the Other are 11.5 percent.
In looking at that deployment, do you know, Mr. Frank, if we have
a list of those who were required or authorized to be on site? Is
there a full universe of those people that we could start with to
start to address the scope of this in a fashion that is broader than
we have here at this hearing?

Mr. FrRaNK. I imagine Mr. Cardozo would have a better sense of
that than I would.

Mr. KiNG. I would then——

Mr. FRANK. I simply don’t know.

Mr. KING. Thank you.

Mr. Cardozo?

Mr. CARDOZO. With respect to police officers and firefighters, I
think that there is a universe. With respect, of course, to the labor-
ers, that is going to—you would have to go to talk to each indi-
vidual contractor. And, of course, there is at least a potential some
claimants go beyond that——

Mr. KING. But let me ask as my clock ticks, and I am sorry about
that. Is it possible to put together a list of those who were required
or authorized to be on site?

Mr. CAarRDOZO. I would say that firefighters and policemen—there
are 44,000 people have signed up for the World Trade Center reg-
istry. It doesn’t mean they are sick, simply says they were there.

Mr. KING. But do we know from their work records that they
were required to be on site? Or as a volunteer, I understand as
well, some of them came in and volunteered.

Mr. CARDOZO. Congressman, I am not sure. I would be happy to
find out and let you know. I don’t want to misstate the facts.

Mr. KING. I would appreciate that. And if anyone has any infor-
mation on laborers at all, so and I will submit some of those ques-
tions for the record as the clock ticks down here.

Mr. CARDOZO. I will be happy to do that.

Mr. KING. Thank you.

And I just turn then back to Mr. Frank and ask if—I spent my
life in the construction business. I look at the proportionality of
that, and I understand the size and the scope of Ground Zero, and
it takes a lot of security personnel. But we are not quite 2:1 in se-
curity personnel over the number of workers that were there on the
site, too.
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The proportionality of the claims, does it come in proportion to
those percentage of workers that we have? I mean, are we getting
more claims from public employee workers than we are from pri-
vate sector workers? It seems to me that we are, and if so, can you
explain that?

Mr. FRANK. There are several possible reasons for that. One is
a legitimate reason, which is that the police officers were there at
the earliest hours of the Ground Zero time, in which case exposure
to toxins would have been greater than, say, workers who were
there in February or March.

Second, to the extent that the policemen have a union that is ad-
vocating on their behalf and signing them up for litigation, they
might be more likely to sue.

But I simply don’t know the ratios involved and to what extent
they are medically legitimate.

Mr. WEINER. Would the gentleman yield? Would the gentleman
yield?

Mr. KING. Yes, I would.

Mr. WEINER. I just want to clarify something. Just because they
are listed as police officers doesn’t mean they weren’t on the pile.
It doesn’t necessarily mean they were only doing security. A lot of
them came to the scene and started looking for their

Mr. KING [continuing]. Their peers——

Mr. WEINER [continuing]. And were on the actual pile, not just
doing security. So even though it says police officers, this universe
of people is not just at the perimeter. Many of them were on the
pile.

Mr. KiNG. And I appreciate that, in reclaiming, and I absolutely
recognize that. And I want to honor that as well.

And I would ask the indulgence of the Chair and unanimous con-
sent to ask one additional question.

Mr. NADLER. Without objection.

Mr. KiNG. Thank you, Mr. Chairman.

And I would like to direct it to Dr. Melius. And it is something
that I hadn’t thought of, that is until I listened to Mr. Frank’s com-
ments. Is the proximity to the, let me say, September 11—the clos-
er you arrived there on the pile and worked, does that increase the
likelihood of having a respiratory illness? Is it proportional in that
fashion, and is it also proportional to the time spent on the pile?
Have you got anything that measures that for me?

Dr. MELIUS. Yes, it is actually proportional to both. The amount
of time that you spent there increases your likelihood that you be-
come ill, as well as how early you arrived and were involved in
working on the pile. So it is the amount of hours spent early on,
the total length of time that you worked there as well as, you
know, which days you arrived. If you arrived early, you tend to be
more likely to have symptoms. There is data on that from scientific
studies. There is also a breakdown I can provide for you on the peo-
ple in the medical monitoring program that breaks it down by their
occupation and I think would address your earlier question also.

Mr. KiNG. Thank you very much. I appreciate it.

And, Mr. Chairman, I yield back.

Mr. NADLER. I thank the gentleman.
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I now recognize the distinguished Chairman of the full Com-
mittee, the gentleman from Michigan, Mr. Conyers.

Mr. CoONYERS. Thank you, Mr. Chairman, and Chairwoman
Lofgren. This has been fascinating hearing. But it is the American
Enterprise Institute’s witness, Mr. Theodore Frank, that compels
my attention most.

With such minimal requirements for recovery and such poten-
tially broad definitions of eligibility, taxpayers may find themselves
paying for psychotherapy for Woody Allen and hundreds of thou-
sands of other New Yorkers, many of whom are among the wealthi-
est people in the Nation.

Well, I introduce you to the person on your right. A police officer
is not one of those in that category, I hope not.

Mr. FRANK. Well, [——

Mr. CONYERS. And that——

Mr. FRANK. Can I answer?

Mr. CoNYERS. When I recognize you to answer. When I finish.

Mr. Feinberg, you have been around. What is this? Did you have
a wide open policy? Were you letting every psychotic New Yorker
that wanted to climb on board? Not that there are many of them
in New York—don’t get me wrong. Mr. Wiener——

Mr. WEINER. I thank the Chairman.

Mr. CoNYERS. What is going on here?

Mr. FEINBERG. The 9/11 statute, Mr. Chairman, did not allow,
statutorily did not allow, any compensation for mental trauma
alone. There had to be, under the 9/11 Fund, a physical injury: a
broken leg, a burn, a respiratory claim, corroborated by doctors. So
we didn’t pay any psychotherapy mental trauma claims. They were
ineligible.

Mr. CoNYERS. Feeling better, Mr. Frank?

Mr. FRANK. No, sir. Because section 203 of H.R. 3543 opens up
the fund to precisely the injury the Stabilization Act forbid, which
was physically or psychologically injured. And, given the fact that
the New York City disaster area goes well beyond Mr. Valentin,
who is perfectly entitled to compensation to the extent his injuries
were caused the problems of working on Ground Zero—and I have
no dispute with that, and I say that in my testimony—but that is
not what H.R. 3543 does. It is

Mr. CONYERS. But it

Mr. FRANK [continuing]. Substantially broader than that. And if
you want to fund vet Mr. Valentin, that doesn’t require you to open
up section 203 to half of Manhattan.

Mr. CoNYERS. Okay. So you have got it in for people who may
have psychological or mental injuries that are derivative from the
basic claim. So you want to take all of them out. In other words—
do you have medical background?

Mr. FRANK. Sir, I explain in my testimony why——

Mr. CONYERS. I just asked you the question.

Mr. FRANK. I do not have a medical background——

Mr. CONYERS. Okay. I don’t either.

Mr. FRANK [continuing]. Background, and I see what happens
when you have broad——
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Mr. CONYERS. Well, just a moment now. Here is the problem. I
can agree with you to an extent. But who am I or you to determine
that there are other kinds of injuries?

It just so happened over the weekend—and this is a fortuitous
circumstance—I spoke before the Detroit Chapter of the American
Psychiatric Association. So as a disclaimer, I am not carrying any
of their water or trying to help them in any way. But don’t you see
a relationship, a possible relationship, between mental and phys-
ical injury? Is that conceivable?

Mr. FRANK. Well, certainly. In the original 9/11 Fund, when peo-
ple had physical injury and asked for compensation, they were also
compensated for their non-economic mental injuries. And that was
in the statute, and that was in the definition of how non-economic
injury was defined in the Stabilization Act. And they were com-
pensated for that.

Mr. CONYERS. So you go along with that, but you think that this
bill now has gone a little bit too far, or a lot too far?

Mr. FRANK. You are holding up Mr. Valentin as who you want
to help, but that is not who this bill helps. It helps many hundreds
of thousands of people beyond that—helps in terms of just giving
away taxpayer money

Mr. ConYERS. Well, Carolyn Maloney has never given away a
dime in taxpayers’ money, not even to New Yorkers who were psy-
chos. But, I mean, the problem that we are faced with is how do
we address your problem? Now, you are talking with some of the
most veteran lawmakers, including my friends on the other side
who may not be lawyers, but—and they have a little feeling and
attitude about lawyers that we will talk about later—but the fact
of the matter is, couldn’t you trust it in our tender hands to create
a bill that would meet the objections? Because I don’t want to be
giving out money in the fashion that you derive. I mean, Woody
Allen, he ought to be helping us, not us helping him.

Mr. FrRaNK. Well, that is what I try to do in my written testi-
mony, sir, where I identify the problems in the existing legislation
and what Congress needs to do to correct them. And even Mr.
Feinberg agrees with me that opening up to psychological injury
without proof of physical injury would be a huge can of worms.

Mr. CONYERS. Well, Mr. Feinberg, let me just close with this
question: Do you see a relationship between mental and physical
injuries? I mean, people can get hurt in a lot of ways.

Mr. FEINBERG. Of course there is a relationship. Of course.

The 9/11 Fund statute did not permit compensation for pure
mental trauma without an accompanying physical injury. So if you
reenact the 9/11 statute and add to it mental trauma without phys-
ical injury, that would be a major shift from the original statute.

Mr. CONYERS. Would you accept an invitation from the American
Psychiatric Association in my place next year when they meet?

Mr. FEINBERG. Mr. Chairman, anything you asked me to do.

Mr. CONYERS. Thank you, Mr. Chairman.

Mr. NADLER. I thank the gentleman.

And now—— [Applause.]

Mr. NADLER. I now recognize the gentleman from California.

Mr. IssA. I thank the Chairman.
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I am not a psychiatrist, psychologist, medical doctor or an attor-
ney. I have got that off my chest real early. But I am a taxpayer.
So I am going to make my line of questioning purely as a taxpayer
from the state of California.

Mr. Cardozo, how much money has the Federal Government put
out in post-9/11, including the buckets of $10-$20 billion that we
just threw at the State and the City of New York versus how much
has been paid out by the city and the state of New York to the vic-
tims in direct aid? And we are talking about victims—direct, indi-
rect—all the people that this bill is dealing with. What has been
your end of the take?

Mr. CARDOZO. Congressman, if you—I don’t know the precise an-
swer, certainly. But including the pensions—and I think it is im-
portant, apropos of Congressman King’s question as to who would
be covered here, that New York City as a matter of State law now
gives firefighters and police and any other city worker who was af-
fected by 9/11, who can show that he or she became ill as a result
of the attack, gives them a three-quater pension basically meaning
tax-free. So as a practical matter

Mr. IssA. Yes, and you are able to give Federal State tax-free be-
cause if you give somebody a medical tax-free status the IRS recog-
nizes that, and they pay no federal.

Mr. CArRDOZO. That is right. The State legislature enacted that
statute, and most of that money as a pension matter comes from
New York City.

The specific answer to your question is, as far as I have said be-
fore in response to the Chairman’s question, because of the fact
that the $1 billion captive insurance fund is, based upon everything
we know, not at all sufficient to cover the claims we have been
talking about, and because neither the city nor the Captive believe
they did anything wrong, we have no choice but to be litigating.
And so the Captive has paid virtually none of the claims.

Mr. Issa. Okay. Because, well, you know, my question from the
dais is purely a Federal one. We voted in the wake of 9/11 huge
amounts of money to the city and the state of New York. We have
spent, arguably, between $1-$2 trillion related to the post-9/11, if
you include going to Afghanistan and so on.

I have to ask why damages from a fire that had no dirty bomb
in it—it had no chemical munitions in it, it simply was an aircraft,
residue of two aircraft, and residue of the materials used to build
this building—why the firefighters who went there and everyone in
the City of New York needs to come to the Federal Government for
the dollars versus, quite frankly, this being primarily a State con-
sideration.

You know, it is very simple: I can’t vote for additional money for
New York if I can’t see why it would be appropriate to do this
every single time a similar situation happens, which quite frankly
includes any urban terrorist. It doesn’t have to be somebody from
Al Qaida. It can be somebody who decides that they don’t like ani-
mal testing at one of our pharmaceutical facilities.

Mr. CARDOZO. Congressman, this was, I believe, an attack on the
United States of America. It was located at Ground Zero, but it was
an attack on America. The question which Congress answered right
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after 9/11 is because it was an attack on America, we should com-
pensate these people.

I am also suggesting to you if, God forbid, there is an attack, be
it in San Francisco, Los Angeles, Houston, Seattle, the next time,
if we do want the contractors, the city and the workers to give the
same kind of response that they gave in New York City, which en-
abled us to be able to deal with the aftermath, if we want that to
happen again we need this kind of an approach.

Mr. IssA. But we turned $20 billion over to the City of New York
almost immediately after it. I think Hillary Clinton went to the
White House and walked away, essentially, with the commitment
from the President.

Are you saying that this, whether or not we pay to the downwind
hazard and anyone else who has alleged emotional problems as a
result of the trauma of 9/11, that if we don’t do that firemen and
police aren’t going to go to a fire regardless of how it is caused?

Mr. CARDOZO. No, what I am saying is—and I think if you look
at what happened in Katrina alone as an example, and a cau-
tionary example—if you were running the largest construction com-
panies in the world, as they were in New York, and you are faced
with this kind of liability, and your government says there has
been an attack in Los Angeles, please come in—we know from a
fact that there were people slow to come in after Katrina because
of that concern.

And I think because this was—and certainly 9/11 was an attack
on the Nation, and the only other alternative we all know is the
tort system with the inadequacies that we have discussed today—
I would suggest to you that, yes, it is an obligation that the Federal
Government should take

Mr. IssA. I appreciate that.

Mr. Chairman, my time has expired. But I might note that we
had Filipinos fighting with us in World War II, and we promised
to give them full pensions as military personnel. As of today, we
still haven’t done that. And I would say that we have to look at
this and every other commitment of the Federal Government in
light of that. And as a taxpayer, I would have to say that I would
like to see my Filipine veterans——

Mr. WEINER. Mr. Chairman——

Mr. IssA [continuing]. Get that for

Mr. WEINER [continuing]. Mr. Chairman, we request that the
gentleman be given an additional minute to answer just a quick
question, if we could.

Mr. NADLER. Without objection.

Mr. WEINER. Would the gentleman yield to a question?

Mr. IssA. Absolutely.

Mr. WEINER. I just want to make sure an impression is not left
here that you don’t mean to let. Congress passed the compensation
fund. A Republican-controlled Congress.

Mr. IssA. And it is expired.

Mr. WEINER. And, frankly, the gentleman voted for it.

Mr. Issa. I did.

Mr. WEINER. The gentleman voted for it because we had the na-
tional sense that this was not an attack on New York City. This
was an attack on our country. And remember something else, we
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also at the same time bailed out the airline industry. And we made
a decision that there were two imperatives, that we should not—
that a lot of these decisions were made in the context of—

Mr. IssA [continuing]. And I thank the gentleman. The answer
to your question

Mr. WEINER [continuing]. But I would just, if I could——

Mr. IssA [continuing]. The answer to your question

Mr. WEINER. The point that the gentleman seems to miss is that
some extant body came in and did this to you. No, in fact, you
voted for it because there was a reason to vote for it. And all this
is is an extension of the very same conclusion. If you conclude it
was then wrong, that is one thing

Mr. IssA. Right. And to answer the gentleman’s question, so that
to be clear, I voted, this Congress voted, in order to stabilize mar-
kets, stabilize confidence throughout the country in the wake of 9/
1}}. We did a lot of those things, and I think they were the right
things.

I am now asking on the extension whether all the commitments
and potential commitments, and we could choose to commit, wheth-
er this one rises to the extent of it. And right now I am not con-
vinced. And I cited the Filipine veterans never having——

Mr. NADLER. I would—the time of the gentleman has expired. I
hope the gentleman is not suggesting because we shamefully have
not met our commitments to Filipino veterans—which we should
do—therefore we should be as shameful and not meet our respon-
sibilities to people who gave up their health and their lives——
[Applause.]

Mr. IssA. T just want to——

Mr. NADLER [continuing]. Who gave up their health and the bal-
ance of their careers because of an attack on this country.

The time of the gentleman is expired.

I now recognize the gentlelady from Texas.

Ms. JACKSON LEE. Thank you to both Chairmen and to my
Chairman of the full Committee.

And I am glad that Chairman is sitting in front of the flag of the
United States of America. I happen to be from Texas, but the last
thing I recognize is Texas is in the Union, and I am an American.
What that means is that America has an obligation to those who
were on the front lines of a terrorist act that occurred in 2001 and
risked their lives to save Americans. And as well in 1993, terrorist
act.

And might I add that we have, likewise, though it is not in the
context of a terrorist act, failed badly the people in the Gulf Coast
who suffered at the hands of an enormous natural disaster. Hurri-
cane Katrina is a story yet unfinished.

So I am quite quizzical about where we are today, and I thank
Chairman Nadler for his legislation. I know that I am on the bill
and look forward to not only supporting this bill, but I join him and
all uncompensated heroes of America, the Filipino veterans and
others. America needs to stand up and own these issues and re-
spond to them.

Mr. Cardozo, I just wanted to try and find out what amount of
monies are left, to your knowledge, in the closed 2003 Fund?

Mr. CARDOZO. In the Victim Compensation Fund?
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Ms. JACKSON LEE. Yes.

Mr. CARDOZO. None.

Ms. JACKSON LEE. What are you utilizing to—there are 11,000
claims, I understand. And how are you addressing those claims
right now?

Mr. CArRDOZO. Well, as you know, there is a captive insurance
company that Congress set up to defend the city and the contrac-
tors against that claim

Ms. JACKSON LEE. Let me have you stop for a moment. So what
you are doing—even though it a breach of Congress—what you are
doing is taking money and fighting claims of people who are in
need?

Mr. CarRDOZO. I don’t agree with that characterization, Congress-
man, because the money as appropriated—as it said it in the Ap-
propriation Act, as it said it in the Inspector General’s Report—was
to create an insurance company. That insurance——

Ms. JACKSON LEE. And is that the insurance company where the
head of it was being paid $350,000 and $20,000 in health benefits?

Mr. CARDOZO. And that, as the Inspector General’s Report notes,
the reason that captive insurance company was set up was because
neither the city nor the contractors could get private insurance. In
the ordinary course, FEMA would have paid the premiums and you
would have purchased insurance.

Ms. JACKSON LEE. Mr. Cardozo——

Mr. NADLER. Would the gentlelady yield for a moment? Would
the gentlelady yield for a moment——

Ms. JACKSON LEE. I

Mr. NADLER [continuing]. A very short moment?

Ms. JACKSON LEE [continuing]. Would be happy to yield.

Mr. NADLER. Thank you.

Mr. Cardozo keeps referring to the Inspector General’s Report.
As far as I know, they haven’t issued their report yet. So I am won-
dering what he is referring to.

Mr. CARDOZO. Well, you would know better than I. I am referring
to the January 2008 Report of the Inspector General of——

Mr. NADLER. Well, let me just say that is a draft which was with-
drawn as inadequate and inaccurate. It was never issued.

Mr. CARDOZO. Well, was that your——

Mr. NADLER. I yield back. [Applause.]

Mr. NADLER. Please, please refrain from cheering or booing, ei-
ther one.

The time is returned to the gentlelady.

Ms. JACKSON LEE. I thank the gentleman.

Mr. Cardozo, there are often things that Congress does that I
vigorously disagree with, and I certainly disagree with any premise
or any—it is an interesting name, Captive, because you have really
captured and hung out to dry individuals who have been on the
front line by using those dollars to fight against, if you will, or de-
fend against claims of individuals who probably legitimately de-
serve to be compensated. We have someone who, I understand has
resigned, but formerly was making $350,000.

I don’t know if Congress dictated that or not, but certainly we
deserve an F grade if that is what we did, to give money to some-
one holding back on giving money to others.
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Let me try to ask Mr. Feinberg again to get that regulation, I
understand 1t had to do with making sure that someone got to the
doctor within 96 hours and then 72 hours. Is that accurate?

Mr. FEINBERG. The regulations accompanying the original stat-
ute required exposure at the World Trade Center——

Ms. JACKSON LEE. Right.

Mr. FEINBERG [continuing]. Within 96 hours of the 9/11 attacks
and within 72 hours of that

Ms. JACKSON LEE. Did it have any language in there about latent
impact?

Mr. FEINBERG. The subsequent regulations did.

Ms. JACKSON LEE. Okay.

Let me go to Mr. Valentin. Mr. Valentin, thank you for being
here. I know that you struggle as well. When did you first sense
the impact of your disease, or your diagnosis, and when did you get
to the World Trade—within hours, within days?

Mr. VALENTIN. I got to the World Trade Center by 11:30 that
morning.

Ms. JACKSON LEE. The day of?

Mr. VALENTIN. The day of.

Ms. JACKSON LEE. All right, sir. And then when did you get this
diagnosis?

Mr. VALENTIN. Well, subsequently also, I was at No. 7 when it
fell, a block away.

Ms. JACKSON LEE. Yes.

Mr. VALENTIN. I was in the plume dust there.

I became sick in November, roughly November, 2 months later.
I went and got a chest X-ray. And they thought I had a pneumonia,
but my lungs were clear. But it was a progression of illness, and
I didn’t really see it until 2004. And it just progressed until it got
worse, and

Ms. JACKSON LEE. So you have a latent impact. And not only do
you have a physical illness, but I imagine there is some mental
trauma that goes on as you have been speaking about it.

Mr. VALENTIN. Absolutely.

Ms. JACKSON LEE. And so when did you file a claim?

Mr. VALENTIN. I haven’t filed a claim with Captive for it.

Ms. JACKSON LEE. And for what reason?

Mr. VALENTIN. There is no way to file a claim.

Ms. JACKSON LEE. So you are in essence barred from ever con-
necting your disease and your mental trauma to the actions of 9/

Mr. VALENTIN. That is right.

Ms. JACKSON LEE [continuing]. Of which you were present?

Mr. VALENTIN. That is correct.

Ms. JACKSON LEE. And you said that your surrounding col-
leagues also—and maybe some of them did not get to a doctor with-
in 72 hours. Is that accurate?

Mr. VALENTIN. That is accurate.

Ms. JACKSON LEE. And I might just say to you, without making
any humor out of it, some of you gentlemen who are in the fire-
fighters and police and others who work every day, you are not apt
to go to the doctor every 15 minutes. Am I honest to say that? Is
your wife here to join me, understand it?
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Mr. VALENTIN. Exactly. That is exactly right.

Ms. JACKSON LEE. You guys just hang in there, is that it?

Mr. VALENTIN. That is right.

Ms. JACKSON LEE. And some of the other workers?

Mr. VALENTIN. That is correct.

Ms. JACKSON LEE. I got him smiling.

Let me just say, Mr. Chairman, I didn’t get a chance to talk to
Mr. Frank, but the Chairman of the full Committee ably pointed
out some inconsistencies in trying to address this question.

There is no doubt that as we sit in this room and as we look at
the flag of the United States, you are owed as Americans whether
you are from New York, California, Texas, Louisiana—we owe you.
This bill is a responsible addressing of the question of individuals
who are now experiencing latent damage. How dare we deny the
recognition of the tragedy of 9/11, Oklahoma, 1993 World Tower or
Hurricane Katrina? We have to stop it now, and I hope that this
bill moves quickly through this Committee.

And I thank you, and I yield back.

Mr. NADLER. I thank the gentlelady.

And I recognize the gentleman from Texas.

Mr. GOHMERT. Thank you. And I do appreciate the hearing. It
has been very informative testimony, both written and oral has
been helpful and very informative.

I am not going to make any political speeches. I am just trying
to gather information additionally. But I will say, I mentioned to
some of my firefighters back in East Texas just this past week that
with all of the horrors that came out of that evil attack on 9/11,
I am glad that finally our first responders have begun to be appre-
ciated as they should have been all along. But they have been
taken for granted for so long. And after 9/11 people began to realize
just what it is they put on the line every day.

I want to ask about the insurance policies that were in effect cov-
ering first responders back at the time of 9/11 and whether or
not—I guess, Mr. Feinberg, let me ask you—did those come into
play at all in consideration in the awards or the compensation to
people under the fund?

Mr. FEINBERG. Absolutely. The statute passed by Congress cre-
ating the 9/11 Fund required me, once I made the calculations, to
deduct from any gross award life insurance, disability insurance,
State victims of crime payments. I was required by statute to take
into account each individual’s insurance situation and deduct those
amounts before providing a public check from the U.S. Treasury.

Mr. GOHMERT. Okay. Thank you. And that seems to me to make
sense because that is dangers that insurance companies are insur-
ing against.

But in some of the written testimony I had also read that some
of the first responders who had not been compensated under the
original fund who now appear to be injured as a result have lost
their health insurance and are not able to receive health insurance.

Mr. Cardozo, you seem to want to respond, so I am curious about
that. I mean, normally the unions have been pretty good about ne-
gotiating, I would hope, decent health insurance policies. Are these
guys being left out in the cold from health insurance?
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Mr. CARDOZO. I am glad to answer that question. And I think
there is a two-pronged answer.

First of all, with respect to health insurance, once a union mem-
ber has to retire because of some kind of disability, there is very
good health insurance as a retiree, but it is as a retiree, and there
is a co-payment and the usual.

But as a result of both the help of this Congress and Mayor
Bloomberg’s initiative in particular, every person who has been in-
jured or thinks he or she may be injured is now entitled to free
medical care at one of the centers of excellence that the city is
funding and that is being funded in part by Federal dollars.

Now, that was not in effect on September 12th, and so there are
some people who had some out of pocket medical care. But as far
as firefighters and policemen are concerned, they were covered by
their insurance as long as they were policemen and firemen. If they
needed to retire because of their health problems, they do get
health insurance, but they did have to pay the usual co-pay. But
now they are getting that for free.

Secondly, and I think this is a very important point I just want
to mention, that, again, as far as city workers are concerned, if you
do become injured and have to retire or became ill, such as some-
one unfortunately like Mr. Valentin, you retire on a three-quarter
pension which gives you three-quarters of your pay for the rest of
your life tax-free. Now, that does not deal, obviously, with any past
medical benefits, it does not deal with pain and suffering, but it
does compensate you for the lost wages.

Mr. GOHMERT. Well, you mentioned it wasn’t in effect on Sep-
tember 12th, are you saying there is a group now even under this
new policy that does not have access to the free medical help?

Mr. CARDOZO. Well, no. Today they can come in

Mr. GOHMERT. Okay.

Mr. CARDOZO. Everyone is covered today.

Mr. GOHMERT. Because that sure caught my attention because if
these first responders went in there and then they were not at a
point where they could retire and yet then were left in the lurch,
that would be a huge problem——

Mr. CARDOZO [continuing]. The gap that I was talking about,
Congressman, here

Mr. GOHMERT. Okay.

Mr. CARDOZO [continuing]. Between September 12th, if you will,
and the time these programs went into effect, policemen and fire-
men who had to retire may have had to put some money out of
pocket.

Mr. GOHMERT. Mr. Chairman, because of the lengthy answer,
could I ask unanimous consent to ask one quick question of

Mr. NADLER. Without objection.

Mr. GOHMERT [continuing]. The master?

I am also concerned—most tort systems allow for a discovery
rule. And it seems like it would certainly be applicable here if you
had firemen or policemen or workers out there who didn’t know
until much later when the symptoms manifested themselves that
they were injured, isn’t there some basis for coming in and filing
a late claim based on the date of the discovery rather than the date
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of the injury so they still may have access to the original fund? Is
that possible?

Mr. FEINBERG. Absolutely. We had a regulation—we modified it
when we saw this happening, Congressman.

Mr. GOHMERT. Okay.

Mr. FEINBERG. We modified it and allowed anybody who had a
latent injury to come in, and we would find them eligible if they
had the requisite medical evidence, etcetera. But the statute ex-
pired on December 22, 2003. So all of these claims that are now
being asserted in court

Mr. GOHMERT. There is no ability for you to address those.

Mr. FEINBERG. I had no ability to pay them because there was
no longer a statute in existence.

Mr. GOHMERT. Okay.

Thank you, Mr. Chairman.

Mr. NADLER. Thank you.

I now recognize the gentleman from Minnesota.

Mr. ELLISON. I first of all, Mr. Chairman, want to thank you for
this hearing and also want to thank and commend all of the New
Yorkers who are here in support of their city. I agree that part of
what it means to be a citizen of the country is that when one part
of our country has a catastrophe, we all come to their aid. So I just
want to restate the sentiments already expressed here that I will
very gladly and proudly support the legislation.

And with that, I want to yield back to you, Mr. Chairman.

Mr. NADLER. Are you yielding me the balance of your time? Or
yielding——

Mr. ELLISON. I am yielding—who wants to——

Mr. NADLER. No, no, no, I. Thank you. Thank you.

I have two questions. I just want to see if anybody else wants
it.

Dr. Melius, first of all: Given what Mr. Cardozo just said—he
painted a rather bright picture of benefits available to city workers
who had to retire on disability because of the tragedy—why is it
that we have people like Detective Valentin who have lost their
homes, had to pay their 401Ks? Is it true, in other words, or is it
a completely accurately picture, I should say, because it is true in
come cases, that the city and State benefits now take care of this?

Dr. MELIUS. I think what Mr. Cardozo has presented is a very
rosy picture of what the situation is for the many city workers who
have become ill and disabled because of their World Trade Center
exposures.

They have great difficulty obtaining coverage, particularly those
that are disabled and can no longer work. There are long delays
in getting compensation, typically 3 years or more before they can
receive compensation, so they lose their homes and they have lim-
ited health coverage. They have limited ability to be able to pay the
high co-pays and so forth that are needed for their medications and
so forth. I mean, I don’t know whether it is city policy, but it is
certainly very common for the city to oppose either the line of duty
three-quarters pension disability or the workers’ compensation
cases filed by other city workers.
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Full prompt compensation is just simply not reality and not what
we see commonly among the many people that are being treated
now in the medical programs.

Mr. NADLER. Thank you.

And Mr. Feinberg, how would you structure a settlement with
the Captive Insurance Company and existing insurance funds if
you were going to do that?

I said how would you structure a settlement with the Captive In-
surance Company and existing insurance funds if you were going
to do that?

Mr. FEINBERG. As I say in my testimony, Mr. Chairman, sit down
with all of the parties and see if one can negotiate out a settlement
that will take into account not only the Captive’s available funds
but insurance funds that may or may not—I don’t know; I haven’t
seen if there are policies, but would have to see that—other sources
of contribution that would increase the overall aggregate amount.

And then try and work out a settlement that would give some
monies to those currently ill, put some monies aside for future
claims—something of great legitimate concern to the city—and also
perhaps find an insurer who might insure these claimants against
the likelihood of subsequent serious disease.

Mr. NADLER. Thank you.

I have one quick question for Mr. Cardozo, then I will yield the
balance of the time to Mr. Weiner.

Given that you testified about how we have these programs in
place now—they are funded to a large extent by the $160 million
that Congress voted on a one-time basis in last year’s budget—if
the President’s recommendation of—and the estimate is it cost
$250 million, roughly, a year for the health care—if the President’s
recommendation in this year’s budget to cut that $160 million to
$25 million goes through, will this impact the ability to provide
those medical services?

Mr. CarDozZo. Well, it obviously has that potential, Congress-
man, which is why we strongly support the rest of this bill to deal
with this. Mayor——

Mr. NADLER. And you would strongly support a higher level of
appropriation this year?

Mr. CARDOZO. Yes.

Mr. NADLER. Thank you.

Now, would the gentleman from Minnesota yield the balance of
his time to the other gentleman from New York, Mr. Weiner?

Mr. ELLISON. Yes.

Mr. NADLER. Thank you.

Mr. WEINER. Thank you, Mr. Chairman.

And thanks to the gentleman.

And I am going to ask on my own time some substantive ques-
tions about the legislation, but I can’t allow the gentleman from
California’s remarks about what led us here to go unchallenged.

The notion that this is the City of New York asking for more ben-
efits from the Federal Government because we were the point of at-
tack on our country is patently absurd and, frankly, insulting to no
end. The President of the United States, when he stood in our city,
did not say New York City was attacked. He said our country was
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attacked. There are people, some of them in this audience, that are
dying from that attack. That was an attack on our Nation.

The efforts made by this Congress, whatever they might have
been, were not the reflection of Congress’ generosity. It was a re-
flection of our national sense that it was New York City that came
under this attack, and we had to do what we could to repair the
breach in our Nation.

You know, we frequently say that 2,800 some-odd citizens died
in that attack. That is not true. There are people who are every
single day, bit by bit by bit, who are dying from that attack. And
all we are saying here is: How are we going to deal with our na-
tional obligation to make those people and their families as whole
as is possible?

Mr. NADLER. Gentleman’s time has expired.

I now recognize the gentlelady from California.

Ms. WATERS. Thank you very much, Mr. Chairman.

I have sat here and listened with great interest to the debate and
discussion about September 11 and the fund that was set up to
compensate the victims. But I am really taken back by Mr. Frank’s
written testimony that is here in the book. It is probably some of
the most cynical testimony I have seen since I have served on this
Committee.

And I would like to ask Mr. Frank, how do you know that psy-
chiatric treatment is more acceptable in New York than in other
places in the country?

Mr. FRANK. I am sorry. I don’t understand the question. It was
a simple——

Ms. WATERS. Well, let us go back to your testimony where you
talk about the likelihood that there will be claims for psychiatric
care and where you say that “one strongly suspects that ratio is
higher for a cosmopolitan area such as New York City where the
stigma of psychiatric care is smaller than in the American popu-
lation at large.” Where did you get that stat from?

Mr. FRANK. That was praise for New York City and for its

Ms. WATERS. I don’t care what it was. Where did you get it from?

Mr. FRANK. That was just common sense, ma’am.

Ms. WATERS. So you made it up.

Mr. FRANK. That particular

Ms. WATERS. You are making a case here——

Mr. FRANK [continuing]. Praise for New York City

Ms. WATERS [continuing]. Why——

Mr. FRANK [continuing]. Was made up. You are correct. I made
up——

Ms. WATERS [continuing]. The case—you made it up, that is
right. You are making a case here why taxpayer money is going to
be unwisely spent for psychiatric claims, and you are concluding
that it is certainly going to be high in New York because everybody
knows that it is more acceptable in New York to have psychiatric
problems, and you have concluded that that is going to be costly.

Mr. FRANK. Well, it is well known that New York is a more edu-
cated community than the United States at large, and more edu-
cated people are more likely to accept psychiatric

Ms. WATERS. That is not what you said. Anyhow, let us also

Mr. FRANK. Well, that is what I said.
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Ms. WATERS [continuing]. Go to the cynical statement about
Woody Allen. What did you mean that taxpayers would find them-
selves paying for psychotherapy for Woody Allen and hundreds of
thousands of other New Yorkers, many of whom are among the
richest people in the Nation? What kind of testimony is this?

Mr. FRaNK. Well, if you look at H.R 3543 you will see that the
definitions of psychiatric injury are very broad, that the definitions
of eligible claimants are very broad, and the absurd example dem-
onstrates how just broad it is. This is a bill intended to help heroes
like Mr. Valentin, and it is in fact a giveaway for a much larger
group of people that you might not be intending to give that money
to.

Ms. WATERS. Your extensive testimony, that probably was pre-
pared by 20 or 30 people over at the Institute——

Mr. FRANK. No, ma’am. I prepared that by myself.

Ms. WATERS. You shouldn’t be proud of it. This testimony that
you have supplied here, making all kind of criticism about the bill,
admit—well, at least you gave the master credit for being very re-
sponsible in the way that he managed the compensation funds. But
then you oppose the master having that kind of authority in H.R.
3543. Why is that?

Mr. FrRANK. Well, I don’t think the master should have had that
authority in the original stabilization——

Ms. WATERS. But you said the master did a good job.

Mr. FRANK. The master did a good job.

Ms. WATERS. He did not abuse the authority.

Mr. FRANK. The master did not abuse the authority he was
given. He had the potential to abuse the authority, and I think——

Ms. WATERS. But that leads you to a conclusion that the master
shouldn’t have this kind of authority in 3543, even though they did
a good job in the original compensation fund.

Mr. FRANK. Well, if you are going to put Special Master Feinberg
back in charge of this, and if he is going to be as circumspect as
he was the first time, but if he is as circumspect as he was the first
time, then the policemen and firemen behind me aren’t going to be
satisfied.

You are talking about a much broader statute with much broader
authority for the special master in the original situation. And I also
don’t know whether Special Master Feinberg wants to spend an-
other 5 years doing this.

Ms. WATERS. Well, but he didn’t ask you to decide whether or not
he would like to be the master of this fund. You have taken it upon
yourself to talk about the fact that he could be good, and only if
he had it would you be comfortable with the fact that a master
could be as responsible as he was.

Mr. Chairman, I thank you for the time that you have allotted
to me.

I would just like to say that I am certainly going to support 3543.
I thank you for this hearing. We are spending a lot of time talking
about whether or not psychiatric problems, mental health prob-
lems, are legitimate for compensation.

And I want to tell you, I am surprised, based on what happened
September 11 in New York City, that we don’t have more people
who have been psychologically damaged than we appear to have.
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I think it was one of the most traumatic things that could have
happened to anybody, any time, any place, anywhere.

And whether or not we are talking about people who did not
know the negative impact it was having on their health at the time
or people who discover tomorrow, they deserve to be heard and to
be considered. And I hope that the Members of Congress will do
just that.

Mr. NADLER. I thank the gentlelady. And I thank the gentlelady
for her important comments.

I now recognize the gentleman from Virginia.

Mr. Scort. Thank you, Mr. Chairman.

Mr. Feinberg, how many claims did you say you paid, and how
many did you deny? How many claims did you pay, and how many
did you deny?

Mr. FEINBERG. We paid about 5,300 claims, and we denied about
2,000 claims. All the denials were physical injury claims.

Mr. ScorT. Okay. Now, let me just go through this a little bit the
way the settlements work. When somebody settles, it is the final
settlement—once you settle, that is it?

Mr. FEINBERG. That is it.

Mr. ScOTT. You can’t reopen it. And if you settled for the broken
bone and give a release and subsequently have asbestos-related
problems, that is too bad?

Mr. FEINBERG. That is right.

Mr. ScoTT. And you didn’t make partial payments—there is one
payment, and that is it?

Mr. FEINBERG. That is correct.

Mr. ScoTT. And if someone was not satisfied with the offer, they
could refuse it and go to court?

Mr. FEINBERG. That is correct.

Mr. ScoTT. And was the statute of limitation for the court case
told while it was pending with you?

Mr. FEINBERG. No. The statute wasn’t told, but the life of the
fund was such that the statute of limitations never really entered
into this. The fund expired.

Mr. Scort. Well, if they wanted to reject your claim and go to
court, a lot of them would have exhausted the statute of limita-
tions

Mr. FEINBERG. No. Because the fund expired by its own terms on
December 22, 2003, within the tort litigation statute of limitations
period.

Mr. ScoTT. So if they rejected the claim they would still, at that
time, be within the statute of limitations——

Mr. FEINBERG. That is correct.

Mr. ScoOTT [continuing]. For a court case.

We have heard about legal fees. My discussions with the fine
lawyers in Virginia was such to lead me to believe that there was
a lot of pro bono legal work being done.

Mr. FEINBERG. Congressman, I am glad you raised that. Legal
fees were never an issue in the fund. Virtually all families and
physically injured victims who wanted an attorney were provided
an attorney pro bono with no fees whatsoever. It just never arose
as an issue.
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Mr. ScotrT. Thank you. And you mentioned several of the collat-
eral sources. Is workers’ compensation a collateral source?

Mr. FEINBERG. It is a collateral source, and it was a very prob-
lematic issue.

Mr. Scort. Now, Mr. Cardozo, my recollection of workers’ comp
says that you are eligible if your injury was arising out of in the
course of employment.

Mr. CARDOZO. That is right.

Mr. ScoTrT. And so that would cover the police officers and the
firefighters and whatnot. Would it

Mr. CARDOZO. No. Forgive me for interrupting, Congressman, but
under New York law, neither policeman nor firemen are covered by
Workegs’ comp because they get what we call line of duty payments
instead.

Mr. ScorT. Which is the same thing as workers’ comp. Well,

Mr. CARDOZO. Well—

Mr. ScorT. Let me back up a step. Is line of duty pay a collateral
source?

Mr. FEINBERG. Yes.

Mr. ScorTt. Okay, now, what happens to the restaurant worker
who was just working in the restaurant? Was his injury or death—
did that arise out of or in the course of employment?

Mr. CAarDOZzO. Well, that would depend upon the workers’ comp
of his private employer. That wouldn’t be New York City workers’
comp.

Mr. Scotrt. Well, it would be a collateral source——

Mr. CaArDOZO. Oh

Mr. ScoTT [continuing]. That Mr. Feinberg would look into.

Mr. CARDOZO [continuing]. Yes.

Mr. Scotrt. Did anybody in that situation get workers’ comp—a
restaurant worker in the World Trade Center?

Mr. FEINBERG. I don’t—I assume so, but would have to go back
and check our files to get an answer to that. I assume it would.

Mr. ScoTT. And if you settled, could workers’ comp subsequently
pay for some of the subsequent medical expenses?

Mr. FEINBERG. Of private employees? I would assume that they
would, yes.

Mr. ScorT. And that wouldn’t be a collateral source that you
would want to get

Mr. FEINBERG. Once the check was cut, we walked away. We
would try, Congressman, and calculate what future workers’ comp
benefits would be over the work life of that injured victim——

Mr. ScoTT. And you would have that

Mr. FEINBERG [continuing]. And consider whether we had to de-
duct that or not at that time.

Mr. ScorT. How much is needed in the WT'CC Insurance Fund?
A billion isn’t enough, Mr. Cardozo?

Mr. CARDOZO. Well, the plaintiffs have said in open court that as
to the existing roughly 10,000 claims, a billion dollars is not
enough. And, of course, as Mr. Feinberg said, we are faced with the
additional possibility of 25,000-30,000 additional claims.

Mr. ScorT. Mr. Feinberg, if you were to try to do an eligibility,
the present requirement is injury had to be in the immediate after-
math of the attack—you are talking about hours—and you have
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some geographic limitations. There are some of these injuries—as-
bestos-related, for example—that you can show were clearly caused
by the 9/11 attack. How would they be compensated or not com-
pensated if we extend without amending the statute?

Mr. FEINBERG. I think you would have to look at the existing, the
regulations that we enacted in 2001, and decide whether or not
those regulations are pertinent in all respects to latent claims that
you are focusing on. And perhaps the regulations would have to be
adjusted to determine different eligibility——

Mr. ScotT. Well, if somebody could prove, convince by the fund
as to evidence prove that their situation was caused by the 9/11 at-
tack although they didn’t have the hours, and they didn’t have the
proximity, would that be a compensable injury under, if we ex-
tended it?

Mr. FEINBERG. We would have to examine that claim and decide,
you know, whether or not the assertion is valid. If the assertion is
valid, they would have a compensable claim, yes.

Mr. Scort. Thank you, Mr. Chairman.

Mr. NADLER. Thank the gentleman.

And I yield to the gentleman from North Carolina.

Mr. WATT. Thank you, Mr. Chairman. And thank you for holding
the hearing.

I would like to ask unanimous consent to submit for the record
an e-mail from a constituent of mine, Jennifer Hovey, just for the
purpose of demonstrating that this is not a situation that is only
affecting New Yorkers. I am from North Carolina, and I would just
like to lift a part of this just to make the point.

She is talking about her father, a 35-year veteran of the New
York Police Department Bomb Squad, who suffers from severe
asthma and heart-related injuries due to his involvement as a first
responder on 9/11. And she talks about some of the things that he
could do prior to this response and a number of things that he is
unable to do, speaking of her father, Detective Kevin Berry. So I
would just like to submit this for the record for that purpose.

Mr. NADLER. Without objection, so ordered.

[The information referred to follows:]
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From: Web forms <webforms@heoc-www6 . house.gov>
Date: 3/24/2008 5:35:14 PM
To: nel2ima@mail.house.gov

Subject: IMA MAIL ON WEBJUD

Dear Congressman Watt:

I am writing to ask for your support for the upcoming hearing on April I, 2008 at 10am
during the Judiciary Committee's review regarding the WTC Captive Insurance Co. Inc's
refusal to pay claims on personal injuries sutfered by those working at Ground Zero.

My father a 35 year veteran of the NYPD Bomb Squad suffers {rom severe Asthma and
Heart related injuries due to his involvement as a First Responder on 9/11/01. Prior to
9/11/01 my father was a certified scuba diver; post 9/11/01 he gasps for air as he climbs a
flight of stairs. My father routinely participates in voluntary body scans as part of a study
by the WTC commission as his co-workers have been diagnosed with Cancer related to
ingesting the chemicals, jet fuel and fumes of burning steel. Only time, will tell the extent
of the damage done to my father on that fateful day and what his health will look like in
the future; he himself has become a ticking time bomb.

My father sustained these injuries while protecting and serving the citizens of the United
States and City of New York with selfless regard to his own safety and saved countless
lives while doing a job that he loved.

Your support [or my father and our fanily and the numerous victims of this attack is
greatly needed, please remember Detective Kevin Barry when listening to this hearing, as
your support affeets his daughter and his one year old grandson who resides in the Great
State of North Carolina.

Thank you for your eftorts and time.

Jennifer Harvey
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Mr. WATT. Mr. Feinberg, could you quickly give me kind of a
snapshot of the kinds of things that you rejected in the 2,000
claims that you rejected?

Mr. FEINBERG. The statute prohibited compensation for mental
trauma alone.

Mr. WATT. So, no, no. I thought you told me you rejected some
things that were not prohibited under the statute. Is that not the
case?

Mr. FEINBERG. Well, of the 2,000 physical injury claims that we
rejected, the overwhelming number of those were mental trauma
only. The other reason

Mr. WATT. Okay. So in the 2,000 physical injury claims, you are
including emotional trauma claims, not physical injury in the sense
that

Mr. FEINBERG. That is right.

Mr. WaTT. Okay.

Mr. FEINBERG. In addition

Mr. WATT. Are there other kinds of things that you can quickly
tell me about——

Mr. FEINBERG. Yes.

Mr. WATT [continuing]. Aside from the trauma claims?

Mr. FEINBERG. Yes. We rejected physical injury claims where the
medical documentation did not corroborate the claim.

Mr. WATT. Okay. I am just trying to get a picture of the kinds
of things because that seemed to be a fairly high incidence of rejec-
tions. What portion of that would you say, the 2,000 that you re-
jected, were trauma claims, emotional claims, as opposed to phys-
ical claims, where you just didn’t have the substantiation of the
physical connection?

Mr. FEINBERG. I will have to go back, Congressman——

Mr. WATT. Approximate—I am not trying——

Mr. FEINBERG. I really don’t know. I would have to go back and
provide you that information in the next few days.

Mr. WATT. Now, you suggested that a simple extension, one-sen-
tence extension, but that leaves me a little uneasy because I am—
it sounds to me like you all were at some level in your regulations
defining a category of things that maybe should have been the
province of the Congress. And because when I hear you say you re-
defined the regulations to fit circumstances, it sounds to me like
you as a master were doing a lot of the things that you con-
templated we should have done as—and that makes me uneasy as
a lawyer and as a legislator when you start redefining this because
that allows you to legislate.

Talk to me a little bit about—help me through that uneasiness
if you can, because shouldn’t we at least be amending the statute
to incorporate the regulatory framework that you already acknowl-
edge was legitimate?

Mr. FEINBERG. Well, that is a loaded statement, Congressman. I
agree with most of what you say.

I did have the responsibility of trying to clarify some of the ambi-
guities in the statute. There was nothing ambiguous about mental
trauma alone is not compensable. So there is nothing I could do
with that. There was nothing ambiguous about collateral offsets




92

had to be deducted—like comp and life insurance, etcetera. So in
certain areas, I had no discretion.

In other areas, what is the immediate aftermath of the attacks?
How long is immediate? What is the immediate vicinity of the
World Trade Center? Canal Street? South Ferry? Lower Broadway?
We had to take regulations and try and clarify what we thought
Congress meant when it passed that law.

One problem now that you have, the statute having been initially
enacted, the regulations having been initially promulgated, 7,300
applicants having been processed, if Congress goes back now and
decides to extend the statute and change the rules, you are going
to run into this difficulty, I just—you know it very well

Mr. WATT. Sure.

Mr. FEINBERG [continuing]. People now will be treated “A” when
people back then were treated “B,” and you will have a real prob-
lem

Mr. WATT. So your recommendation actually is to extend the
statute but incorporate your regulations. You are not saying don’t
do at least that—because then you are going to have the same con-
clusion in the opposite direction.

Mr. FEINBERG. I think that is right. Although Congressman
Scott

Mr. NADLER. The time of the gentleman has expired.

The witness may answer this question briefly.

Mr. FEINBERG. Congressman Scott raises a very good point,
which is you had regulations back in 2001, 2002 and 2003. If in
2008 there is somebody who can demonstrate medically that they
were injured in a geographic area that might be a block away from
our regulations but it is now demonstrable—it can be demonstrated
and corroborated—I suppose you couldn’t ignore that claim, if it
could be corroborated.

But other than that, I am agreeing with you that if, if the statute
is extended—a position that I discuss in my written testimony is
a very difficult philosophic question—if it is extended, a one-line
extension is the way to go.

Mr. NADLER. The time of the gentleman has expired.

I have a statement from the husband of a victim who was killed,
which I would like unanimous consent to insert into the record.

Without objection, so ordered.

[The information referred to follows:]
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Statement for the Record of the Oversight Hearing

“Paying With Their Lives:
The Status of Compensation for 9/11 Health Effects”

by Charles G. Wolf
9/11 Family Member and Founder of “Fix The Fund”

Congress Must Reopen the
September 11th Victim Compensation Fund of 2001
For Those Who Have or Will Become Sick, or Who Die Due to the
9/11 Attacks

April 1, 2008

CONTACT: Charles Wolf
212-777-4882 (h) or 917-863-8246 (ccll)

Personal Background

My name is Charles Wolf. My wife, Katherine Wolf, was killed on September 11, 2001 in Tower 1 (North
Tower) of the World Trade Center. She worked for Marsh & McLennan as an cxccutive assistant and was 40
vears old at the time of her death. No part of Katherine’s body was ever found.

In mid-2002, I founded the advocacy organization “Fix the Fund” and a website www fixthefind ore, with a
twofold purpose: To highlight the inequities in the way Special Master Kemeth R. Feinberg was administering
the Victim Compensation Fund (the “Fund” or “VCF™) in order to convince him to change his ways, and to get
Congress to rescind the “collateral offscts™ (which deducted life insurance and 9/1 1-related government
payments) from the VCF. In the end, 1 was successful on the first part, but not the latter. The Special Master did
adjust his practices — enough so that from May 2003 on, I supported him and worked to convince fellow 9/11
“family members™ to apply to the Fund. During this time, T bccame somewhat of an “expert” on the Fund, so
much so that as the December 22, 2003 deadline got nearer, Mr. Feinberg referred the press to me to answer their
questions,

Special Master Feinberg conducted my hearing personally, where he said, “I must say, [ note on the record
Charles Wolf s enormous contribution to the Fund, without which the Fund would not be where it is today. Mr.
Wolf, we arc all in vour debt, and we thank you for vour just total commitment to the program.”

Summary Statement
Congress must reopen the “September 11th Victim Compensation Fund of 20017 to allow new victims of the 9/11

attacks to have the same financial compensation that the initial victims were given. These new victims include
first responders, rescue, recovery, and cleanup workers, and local residents, among others.
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Background on the Origin of the Fund

The Fund was part of the Airline Bailout Package. Days aftor the Sopt. 11 attacks, the airlines asked Congress for
financial help (because the airspace was shut down) and legal protection. American and United Airlines were in
imminent danger of having their insurance cancelled due to the potential threat of lawsuits due to negligence.
Without insurance, American and United could not have continued operating. Congress would give the airlines
$10 billion in loans, $5 billion in grants, and restricted their liability for damages arising from the attacks to the
limits of their liability coverage of $1.5 billion for each of the four aircraft involved in 9/11.

Later, other entities, including the City of New York, the Port Authority of New York and New Jersey (the owner
of the World Trade Center), and Larry Silverstein (leaseholder of the World Trade Center) were given the same
protection.

As aresult, cvervone who suffered a loss from 9/11 would have had their right to suc restricted. Lawmakers
realized this could run afoul of the “duc process™ clause of the U.S. Constitution’s fifth amendment, and would
put the Airline Bailout Package in jeopardy of being thrown out in court. The VCF was inserted at the last minute
to innoculate the bill against Iegal action, to keep the courts from being clogged with lawsuits, and as an act of
compassion towards the victims and their familics.

‘What is the Victim Compensation Fund?

Per the law: “It is the purposc of this title to provide compensation to any individual (or relatives of a deccased
individual) who was physically injured or killed as a result of the terrorist-related aircraft crashes of September
11,2001, Tf you applied to the Fund, you could not suc the airlines or the government; it was a surrogate for
litigation and its payment scheme was designed to track the civil criminal justice system.

Tt was a government program to compensate the surviving victims and the familics of deccased victims of the
Sept. 11 attacks for their economic and noneconomic losses. The Fund was not an attempt to place “a value on
human life” (per Senator Tom Daschle).

Why Should the Fund Be Reopened?

Congress could not set a dollar budget for the Fund when the bill was written because the number of victims was
unknown at the time. However, Congress did set a two vear lifespan for the Fund, governed by the date the
regulations were put into effect (December 22, 2001). What Congress could not have foreseen was that two years
would not be enough time to identify all the victims of 9/11.

These victims, unknown at the time the law expired, did not suffer obvious external physical injuries, such as
being struck by a piece of one of the aircraft. They suffered latent internal injuries from breathing the dust and the
smokc from fircs that burncd for months after the collapse of the World Trade Center towers. Most of thesc latent
injuries manifested themselves after the December 22, 2003 statutory deadline for entry into the Fund. Even after
the injurics were evident, it took time for medical experts to cstablish a direct link from the illness to the smoke
and dust from the collapsed World Trade Center towoers.

These “newly discovered™ victims must be treated the same as cverybody clse who was cligible to apply to the
VCF. These people arc just as much victims as my wife, or somconc at the Pentagon who was badly burned.
They deserve the same financial compensation under the law that [ and the other 9/11 families received, with the
same restrictions that applicd to us.

It is not enough to cover just their medical expenses. Many canmot work, and they were the primary breadwimer
of the family. They must have their losscs covered, just as we did.
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The Moral Perspective

Many of these victims were first responders or workers on the “pile” during those first horrible weeks and months
after the attacks. They went in to find my wite and others. These workers were driven by the faith that under
each piece of rubble, a co-worker, a friend, or a family member may be found. They knew this was dangerous
work as they could have slipped on a beam and fell to their death. But they set all that aside to do the right thing:
to find people who were still alive and rescue them. Then, to do the horrible job of finding the bodies and
thousands of body parts amongst the twisted wreckage of two 110 story buildings.

If it weren't for these rescue workers, Port Authority police officers John McLoughlin and William J. Jimeno
would not have been found alive in the rubble. They were two of the last survivors extracted from Ground Zero
and the rescucrs who found them never gave up. Film dircctor Oliver Stone madc his movic, World Trade
Center, starring Nicholas Cage, about these two officers.

The heroic deeds of these injured workers, some who arc now dying from their injurics, and the sclfless sacrifice
of many others who supported them with meals and other logistics and who arc also sick, should not be forgotten
by this nation or by Congress, all of whom were shocked to the core by this horrific event.

Thank you.

Charles G. Wolf
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Mr. NADLER. Before we go to our next questioner, I have to say
that unfortunately I have a bill of mine under consideration on the
floor imminently, and I need to briefly step out of the hearing. We
tried to move the bill so it wouldn’t conflict with the hearing, but
as you can imagine, trying to manage the schedules of 235 Mem-
bers of Congress is not always possible. The situation was unavoid-
able. So you will forgive me, I have to leave. I will come back as
soon as possible. And the other co-Chair of this hearing will Chair
the hearing. Thank you.

Ms. LOFGREN. [Presiding.] At this point I would recognize the
gentleman, Mr. Cohen.

Mr. CoHEN. Thank you, Madam Chair.

Mr. Cardozo—and 1 apologize, I had to be out of the room for a
little bit, if you have answered this—but I understand that it is the
position of the city that for a person to be paid, they have to sue
and win a judgment. Is that accurate?

Mr. CARDOZO. If we can’t—obviously, the best way to do this is,
we believe, is the Victim Compensation Fund. Barring that, if we
cannot settle this entire matter—because the city does not believe,
I am talking to the city, that it did anything wrong, and the con-
tractors do not believe that it did anything wrong, the huge liabil-
ity that far exceeds the available insurance—that we have no
choice but to be fighting with people who we don’t want to be fight-
ing with. And the answer to your question, therefore, would be yes.

Mr. COHEN. So you don’t believe that if somebody has a claim
that you believe is a just claim that you could settle it without the
necessity of having an adverse appearance?

Mr. CarDOZO0. Well, I don’t believe—I believe many people are in-
jured, Congressman. But the fact that they are injured does not
mean that the city’s civil defense immunities are not valid; it does
not mean that the city was negligent in any way. And, therefore,
I do believe, given the magnitude of what we are talking about that
far exceeds the insurance, the city and the contractors have no
choice but to say because we don’t believe we did anything wrong
that we are going to have to litigate.

Mr. COHEN. But don’t you sometimes have a claims commissioner
or claims adjuster that settles claims even though the city has im-
munity?

Mr. CARDOZO. Absolutely you do. But that is in a situation where
your insurance ultimately will be sufficient to cover. In the analogy
I drew before to Congressman Nadler—I don’t know if you were
here—if you were in a car accident, and your insurance company
settled for the full amount of your insurance policy with the first
plaintiff and left you uninsured for the second plaintiff, when you
don’t think you did anything wrong, you would be quite upset.

Since the city does not believe it did anything wrong, it does not
mean that these people are not injured, are not sick. But the city
does not believe it did anything wrong. It believes that the captive
insurance company was created, as it says, to insure the city and
the contractors, that it has no choice therefore but to say we are
not liable and you are going to have to prove your case in court.

Which is exactly why the answer to this whole problem is what
we have been talking about for the last 2 hours: the creation of a
victims’ compensation fund.
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Mr. COHEN. Let me ask the doctor, please——

Thank you, sir.

Dr. Melius, there were some 96 hours, a timeline placed in here
in this statute, for immediate aftermath. Ninety-six hours and 1
minute—just as exposed to injury or illness?

Dr. MELIUS. Absolutely. And someone exposed after 96 hours,
started their exposure after 96 hours, could also have developed as
severe a respiratory health problem or other health problem as
someone exposed during that time period.

Mr. COHEN. Is there some period of time where the elements
would have dissipated in the immediate area of where the health
concern would not have been serious?

Dr. MELIUS. As long as there was work being done on the pile
or at Fresh Kills, the other areas, there was always the likelihood
that people would develop (have had serious exposure), enough to
develop illness. Now, that probably went down as time went by and
the exposures might have decreased, but one can’t say that across
the board absolutely for everybody.

So during the time period of the work on the pile and the other
affiliated or associated operations, almost any time someone could
have had the exposure and developed disease. The problem was
that people were not aware of the severity of the exposure and
were not properly protected for most of the time period they were
down there.

Mr. COHEN. What would be an appropriate hour, if you could
pick one—and it is difficult; there is no magic moment when some-
thing starts and stops—but when the likelihood of illness arising
as a result of agents just on the pile, when would it have gotten
to be considered to be safe? Or was it the whole time that it was
there?

Dr. MELIUS. I believe it was the whole time that it was there.
It is defining terms of the medical portion of the bill in terms of
eligibility for the medical programs for people that worked on the
pile. There is a date when that work ended, basically, and that was
the time exposure stopped.

However, I will say that there were other people who did not
work in the pile but who did some of the cleanup in residences and
businesses in the downtown area surrounding there that occurred
sometime after. People left buildings or didn’t bother to clean them
and then came back to try to clean them. So there were even expo-
sures occurring after that time.

I think that can all be defined and constrained within eligibility
terms. I don’t think that would be a significant problem. But it is
a significant period of time.

Ms. LOFGREN. The gentleman’s time has expired.

Mr. COHEN. Wow, that was the fastest 5 minutes I have ever ex-
perienced. Thank you.

Ms. LOFGREN. Thank you, Mr. Cohen.

The gentleman from New York, Mr. Weiner, is now recognized.

Mr. WEINER. Thank you very much.

Let me just say, I agree, Mr. Cardozo, completely, that this is not
the responsibility of the city. This is the responsibility of the Fed-
eral Government, and there was very little disagreement about
that in the early days after September 11. The Federal Govern-
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ment has a responsibility to take care of the people that were
harmed in this attack on the people of the United States.

And I have to say that the arguments being made by Mr. Frank
are evocative of the early days and the months that went on during
the consideration. You know, while we have a certain level of his-
tory in our mind about this, let us not forget that the work of Mr.
Feinberg was very controversial. Just about every single day, some-
one would say “Well, what do you do about this circumstance?”

And we empowered the master to make decisions that were very
difficult. If you think it is difficult trying to learn whether some-
one’s mental illness was a result of September 11, imagine trying
to put a value on someone’s life. Imagine trying to be the master
when you are coming and you have the victims of a family who was
a dishwasher and someone who was a stockbroker and someone
who was the CEO of a company and someone who was a police ser-
geant, and trying to come up with a dollar value. If you think these
issues are controversial and are subject to difficult judgment calls,
that is why we didn’t do it. We left it to the special master.

And I think for all of the notion now that “Wow, that went great.
Why don’t we do that again?” it was only because of the work of
the master. And I just want to say publicly what I have said before,
you know, Mr. Feinberg was in a difficult situation because to some
degree we in the legislature said he could not do things that many
people were demanding he do. For example, the difference between
the attack in 1993 and the attack in 2001, you could make a pretty
good argument there was no difference. Yet the legislature made
it very clear we were going to cover some things and not others.

So I am confident that a special master empowered by Congress
will have to make difficult decisions and will make them. And I al-
most am absolutely convinced that it is true, this universe is going
to grow—as was the testimony—this universe is going to grow. But
that is a reason why you have to build, not a reason why you don’t.
That is exactly the reason to take some level of the mystery out
of how we are going to deal with this problem.

We have too many people who are short of breath today, who are
getting medical treatment today, trying to figure out what it is that
they should be doing. We could very easily lawyer this for years
and years and years. The imperative that we in Congress have is
to try to find a way to solve this problem.

And I think that the Victim Compensation Fund for all its imper-
fections, for all of its judgment calls, for all of its controversy,
worked. We are here because we did this once before, and we
found, frankly, a model that worked pretty well. It was not perfect.
And I remember seeing articles about the disparities. And listening
to Mr. Feinberg trying to explain to all of us the decisions—and I
remember thinking as I read these stories, “Boy oh boy, I am glad
I didn’t have to make that decision.”

And the same might happen here. We might have controversy
that emerges. We might have people that argue extreme cases and
get extreme judgments. We might have people that have said, “You
know what, you really have pretty good insurance from some other
source, maybe you go elsewhere.”
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But the idea that this should be the subject of years and years
of litigation between the city and the plaintiffs is what we need to
stop. We need to make sure that that doesn’t happen.

Mr. CONYERS. Would the gentleman yield?

Mr. WEINER. I certainly would.

Mr. CONYERS. That is why I suggested in my opening statement,
Mr. Weiner, that this is a perfect opportunity for these parties to
begin coming together to make the kind of agreement to work this
out so that we don’t have lawyers or congressmen going through
this, hashing this, rehashing this out for years.

Mr. WEINER. Well, and I just wanted, Mr. Chairman, I just want-
ed to say one other thing.

You know, another thing about the Victim Compensation Fund
that we should remember in the fondest light is how bipartisanly
we kind of came together around the idea that this was the right
thing to do. I would hope that we kind of remember that spirit and
we shouldn’t say to someone, “Well, because you are dying more
slowly, we are going to turn our back on you.” Because that is real-
ly what is happening here. We have a group of victims that are just
as much a victim of this attack as those people that were in those
two buildings and those people that were around.

You know, if you think about it, if we knew then what we know
today, I ask all of my colleagues: Would we have not included this
class? If someone said to us in 2002, in 2001, “Ladies and gentle-
men of the Congress, we believe that we will know fully how many
people suffered from this by looking at who developed respiratory
diseases up until the year 2012. That is how we are going to do
it.” We would have said, “Absolutely, put those people in,” because
those are the people we wanted to help and to serve.

That group of fact is no different than it is today. And let us not
forget that a lot of this discussion we had, ruled on it, decided in
a bipartisan way we wanted to cover, and so all we are saying with
that one-line extension that Mr. Feinberg is suggesting is: Do Con-
gress’ will again.

And I yield back the balance of my time.

Ms. LOFGREN. The gentleman yields back.

And I believe we have exhausted the number of members wish-
ing to ask questions. This has been a very helpful hearing. I think
it has elicited issues that we might not have fully appreciated at
the beginning. I think it is worth noting that the attack on 9/11
was an attack on America. I was born and raised in California. The
valedictorian of my high school class, Naomi Solomon, died in those
Towers. We had firemen from California who, search and rescue
specialists, the entire country responded just as we would expect
a response today if there were a very serious issue for our country.

(?0 we want to thank all of the witnesses for their testimony here
today.

Without objection, Members will have 5 legislative days to sub-
mit any additional written questions to any of you witnesses, which
we will forward. And if we are forwarding questions, we would ask
that you answer as promptly as you can so that the answers may
be made part of the record.

Without objection, the record will remain open for 5 legislative
days for the submission of other additional materials.
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And, again, our thanks. People don’t realize that our witnesses
are volunteers who have come here to help inform the Congress so
that we can do the best job for our country. We thank you very
much.

And with that, the hearing is adjourned.

[Whereupon, at 12:51 p.m., the Subcommittees were adjourned.]
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MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE ZOE LOFGREN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA, AND CHAIRWOMAN, SUBCOMMITTEE ON
IMMIGRATION, CITIZENSHIP, REFUGEES, BORDER SECURITY, AND INTERNATIONAL
Law

In the immediate aftermath of one of our nation’s greatest tragedies, Congress
created the 9/11 Victims Compensation Fund. By all accounts, the VCF was a stun-
ningly successful program.

At least as far as it went.

The program, a truly bipartisan effort conceived hurriedly during what would be-
come the long shadow of the attacks of 9/11, provided a means to compensate the
victims of the 9/11 attacks and their family members. In exchange for consideration
of claims through an administrative process of remarkable simplicity, those who
elected to apply under the VCF agreed not to pursue lawsuits.

Over the short, 33-month period during which the VCF was conceived and oper-
ated, it distributed over $7.049 billion to survivors of 2,880 people killed in the at-
tacks and to 2,680 people injured in the attacks or in the rescue efforts conducted
immediately after the attacks.

The average award for families of the dead exceeded $2 million. The average
award for injured victims came to nearly $400,000.

According to the final report of Special Master Feinberg, one of our witnesses
today, “97% of the families of deceased victims who might otherwise have pursued
lawsuits for years . . . received compensation through the fund.”

As I said, a stunning success.

And I look forward to hearing today from Mr. Feinberg. His able administration
of the fund and his expertise regarding administrative alternatives to tort litigation
will help the Committee greatly.

I mention the specter of tort litigation for a reason. Over 10,000 lawsuits have
been filed in New York City by people—first responders, building and trades work-
ers, volunteers from around the country who rallied to the World Trade Center site
to help locate survivors, recover the dead and clean up the debris from the fallen
towers—most of whom have suffered illnesses resulting from their exposure to the
toxic dust that covered so much of lower Manhattan and surrounding areas.

These lawsuits—filed by people who, by no fault of their own, were not eligible
to be compensated under the VCF because they discovered their illnesses too late,
they didn’t know they could even apply because they thought the fund was only for
those who died, or they came to site a few short hours after the 96-hour “immediate
aftermath”—are taking far too long to decide.

The doctors and scientists seem to all agree. People are sick and will continue to
get sick because of their exposure to the World Trade Center’s noxious dust. From
the City’s testimony today, it seems clear the City agrees.

The question is what do we do about it? Worker’s compensation has failed. Med-
ical programs haven’t covered every one. The Congressionally-created Captive Insur-
ance Fund has paid pitifully few claims—five to be exact—while the City defends
every claim.

q ’;‘oday’s hearing is the beginning of our quest to answer the question: what do we
07

I want to thank Chairman Nadler for his leadership on these issues. The bill, HR
3543, the “James Zadroga 9/11 Health and Compensation Act of 2007,” authored by
Chairman Nadler, Rep. Maloney and Rep. Fossella represents a good first attempt
at addressing the issues.

I believe this hearing will help us begin to answer the question, “What do we do?”
I believe we will leave here today with a better sense of the problems people are
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facing. From there, I am hopeful that we can begin to structure a fair and just pro-
gram to compensate those who continue to bear the deep scars from that terrible
day in September, almost seven years ago.

——

PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN, CHAIRMAN, COMMITTEE ON THE JUDI-
CIARY, AND MEMBER, SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS, AND
C1VIL LIBERTIE

In the wake of the World Trade Center attacks, a victims’ compensation fund
(VCF) was put together quite quickly. That effort was a success, and we are happy
to b% joined today by the former Special Master in charge of that effort, Kenneth
Feinberg.

The VCF, and the legislation that created it, was a response focused on the imme-
diate—the persons killed or injured that morning and those who went into the
wreckage while the fires still raged. Those people and their family received assist-
ance through the VCF.

But there were others. Some didn’t know that there was a place for them in the
VCF because outreach was focused on the families of the dead, rather than on the
living. Some weren’t eligible for the VCF because they were on-site within the first
96 hours after the planes hit. Others’ symptoms have been gradually manifesting
themselves, and there is little recourse for them.

What do we see now? 70% of the workers being monitored showing respiratory
problems. Hundreds of people already stricken with cancer from airborne particles—
cancers so virulent that people have already died. Many of these victims bravely
rushed in to help in an emergency. Others trusted their employers who sent them
to do clean-up in the months that followed, even though they were sent into the site
without protective gear.

Even as the environmental disaster spread a dust of poison over the site and the
surrounding area, the EPA, OSHA, the City, and State officials took a “do it your-
self” approach to protecting the public. FEMA refused to relocate people from con-
taminated homes and apartments, and refused to pay for cleanup. The suggestion
to just wipe things down with a wet rag was as ineffective a response to asbestos,
lead, and PCBs as duct tape would have been to a chemical weapons attack.

In 2003, we put a billion dollars into the World Trade Center Captive Insurance
Company (WTCC) to handle continuing claims from debris removal. This was done
through FEMA, which was supposed to be the place to go for emergency services.
Since then, we have learned a lot more about how FEMA sees its mission, and how
it is managed.

The WTCC was supposed to serve these victims by providing a mechanism to pay
claims. But instead, the WTCC spends most of its time challenging claims, and even
litigating against the very people they were chartered to help! Sadly, instead of a
duty to serve the victims, the WTCC has chosen to argue that they have a “duty
to defend” against every claim. As a result, the WTCC has only compensated five
victims. While the WTCC fights and denies, the illnesses worsen.

There are over 8,600 claims outstanding. Will there be any money left to com-
p}el:nsa})te these victims once the WTCC has spent it all on attorneys fees fighting
them?

Compare this for a moment against what Mr. Feinberg was able to do with the
VCF, where 97% of claimants were compensated.

The WTCC needs to stop wasting the money we gave it, and start dealing with
the thousands of people who they were created to serve.

I want thank Chairwoman Zoe Lofgren and Chairman Jerry Nadler for having
this joint hearing, and to congratulate Jerry Nadler for all of his hard work on H.R.
3543, legislation that seeks to confront these hard issues.

———
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PREPARED STATEMENT OF THE HONORABLE JERROLD NADLER, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW YORK, AND CHAIRMAN, SUBCOMMITTEE ON
THE CONSTITUTION, CIVIL RIGHTS, AND CIVIL LIBERTIES

OPENING STATEMENT OF
U.S. REPRESENTATIVE JERROLD NADLER (NY-08)

Chairman of the House Judiciary Subcommittee on the Constitution, Civil Rights
and Civil Liberties

Hearing on “Paying With Their Lives: The Status of Compensation for 9/11 Health
Effects”

April 1,2008

First, let me thank Congresswoman Lofgren (or agreeing to hold this oversight
hearing. Thank you. .

This joint hearing of the Subcommittee on the Constitution, Civil Rights and Civil
Liberties and the Subcommittee on Immigration, Citizenship, Refugees, Border Security,
and International Law will investigate the status of compensation for the tens of
thousands of people who are suffering because of the collapse of the World Trade Center
on 9/11. While other Congressional investigations have focused on the ongoing health
crisis, and this committee has previously investigated the disastrous response to the
environmental catastrophe, no previous inquiry has focused on compensation for the
victims. :

I want to welcome our witnesses and thank thein for participating. We are
fortunate to have an expert panel with us today to discuss the past successes, current
challenges, and proposed solutions in the ongoing struggle to provide proper
compensation to the victims of 9/11.

I would also like to recognize those individuals who have traveled to Washington
today to attend this hearing, and thank you for coming. Many of are the very people who
have been denied proper compensation thus far, and [ hope that we can learn today about
why the system has failed so many of you.

After the collapse of the Twin Towers on 9/11, tens of thousands of first
responders, residents, area workers, and students were exposed to a cocktail of toxic
substances said to be worse than the Kuwnaiti oil fites. They are now coming down with
diseases Hke sarcoidosis, lymphoma, and rare blood cancers. Last June, Senator Clinton
and I held companion hearings on. the actions of the Cnvironmental Protection
Administration and other federal agencies that allowed workers to work. in 4 toxic
cnvironment without proper protection and gave them false assurances as to their safety.

At the Iouse hearing, we heard the callous voice of former EPA Administrator
Christie Todd Whitman try (o explain why she told New Yorkers that the “air was safe to
breathe” when, in fact, she had evidence to the contrary. We reviewed the EPA Inspecior
General’s report which found that her statements “were falsely reassuring, lacked a
scientific basis, and were politically motivated.” We heard about how the White House
changed EPA press releases, “to add reassuring stalements and delete cautionary ones.”

Obviously, none of the injuries we are tatking about would have occurred were it
not for the terrorists, who are ultimately to blame, but many or most would have been
avoided if the Federal Government had acted in a responsible manner. The federal
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government, therefore, has a moral and legal obligation to compensate the victims of 9/11
and to provide for their health.

Many hearings have examined the health issues and we have heard from many
who are too sick to work. And we must assume that many more will become sick in the
future. In a September 2006 peer-reviewed study conducted by the World Trade Center
Medical Monitoring Program, of 9,500 WTC responders, almost 70 percent of them had a
new or worsened respiratory symptom that developed during or aficr their time working
at Ground Zero. Furthermore, another study documented that, on average, a New York
City firefighter who responded to the World Trade Center has experienced a loss of 12
years of lung capacity.

Which brings us to today’s hearing. We have with us the former Special Master
of the federal Victim Compensation Program who was responsible for providing
approximately $7.1 billion in compcnsation fo the families of those who lost their lives
and to those injured in the immediate aftermath of the attacks. He paid claims of about
2900 families of the deceased and 2500 people with physical injuries including
respiratory illnesses. The funds he distributed were tax free and every award took into
account the recoveries from collateral sources, such as privatc msurance, pensions, and
workers compensation. Claims payments were halted because of a statutory expiration
date.

We will also hear from Mike Valentin a police officer and 9/11 first responder
who can no longer work, and who long ago exhausted his prescription drug coverage and
is now fighting to keep his family financially afloat. Unfortunately, his casc is all too
typical.

New York City Corporation Counsel Michael Cardozo will discuss the World
Trade Center Captive Insurance Company, which cstablished with a $1 billion
Congressional appropriation, has spent millions of dollars in administrative and legal
costs to contest, rather than to pay, claims filed by first responders and other individuals
whom Congress intended to assist. Only a handful of claims have been paid, and none of
those have been related to the respiratory problems that so many suffer. 1look forward
to hearing from him how many claims have been paid out and what he sees as the
challenges to compensating 9/11 victims.

I am sure he will discuss last week’s Second Circuit Court of Appeals decision,
denying New York City and its contractors immunity from World Trade Center-related
lawsuits. Somc 8,000 victims have filed suit, claiming that they “suffered respiratory
injuries due to the failure of the City and the Port Autherity to monitor those conditions
and fo provide them with adequate safety equipment, and/or warn them of the hazards.”

Finally, T look forward to the testimony of Dr. Jim Melius who is an expert on the
proposed legislative solutions to reopen the victim compensation program and to provide
for the long term health needs of those affccted by the attacks of 9/11.

1 would like to note that my colleagues, Congresswoman Carolyn Maloney and
Congressman Vito Fossella, and [ have introduced the 9/17 Health and Compensation
Act, which would provide comprehcnsive medical treatment to any person whose health
was affected, and reopen the Victim Compensation Fund so that peoplc can be
compensated for their economic losses.
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The pain and suffering of the living victims of 9/11 is real and cannot be ignored.
I think it is clcar that we, as a nation, must do more. During the final months of the Civil
War, President Lincoln, in his Second Inaugural Address, noted that the nation had to
beyond mourning the dead and needed to look towards what could be done to help the
nation recover and reconstruct. Nearly seven years after 9/11, and we are in the same
posilion. We must, as Lincoln remarked, “bind up the nation’s wounds [and] care for
him who shall have borne the battle and for his widow, and his orphan.”

1 hope that as we continue to bring the truth to light through these hearings, we
can do a better job of repaying a debt that can never fully be repaid to the victims and
heroes of 9/11.
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PREPARED STATEMENT OF THE HONORABLE SHEILA JACKSON LEE, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF TEXAS, AND MEMBER, SUBCOMMITTEE ON IMMI-
GRATION, CITIZENSHIP, REFUGEES, BORDER SECURITY, AND INTERNATIONAL LAW

Chairwoman Lofgren, and Chairman Nadler, ranking members King and Franks,
thank you for convening today’s very important hearing on “Paying with Their
Lives: The Status of Compensation for 9/11 Health Effects.” In this hearing, will ad-
dress past successes, as well as the current and future challenges of compensating
people for illnesses and injuries that resulted from the tragic September 11, 2001
attacks on the World Trade Center.

The sad reality is that when the World Trade Center collapsed on 9/11, thousands
of first responders, local residents, workers, students, and others inhaled a poi-
sonous mixture of asbestos, lead, PCBs, and other contaminants. More than six
years later, many of these people have become sick from the toxic dust, and there
is currently no comprehensive federal program to provide them with health care or
compensation.

Existing health coverage for this population varies widely, and a number of people
are either uninsured or under insured. The existing system of workers compensation
has failed, and the World Trade Center Captive Insurance Fund, established with
a $1 billion federal appropriation, has spent millions of dollars in administrative
and legal costs to fight against rather than to pay claims filed by first responders
and others whom Congress intended to assist. Only a handful of claims have been
paid.

Following 9/11, over 50,000 individuals responded to the call and engaged in
cleanOup activities at Ground Zero. Individuals were exposed to asbestos and other
harmful chemicals at the site.

Tens of thousands of people were living, working, and going to school in the areas
around the World Trade Center. People were exposed to the harmful chemicals
weeks or months after the buildings collapsed. There was no complete health moni-
toring of the risks of exposure to the dangerous substances that were present.

These dangerous substances included hundreds of tons of asbestos, nearly half a
million pounds of lead, and vast amounts of glass fibers, steel, and concrete that
blanketed New York and the surrounding areas. This dust was blown into nearby
buildings, schools, and residences.

Fires burned for many months, in part due to the 150,000 gallons of oil stored
in the buildings, which emitted heavy metals, PCBs and other toxic chemicals, like
dioxin and benzene. Lower Manhattan had been turned into a 16-acre disaster zone,
which resulted in an unprecedented environmental assault for the city. The air was
hazardous and caused serious physical injury and death.

A study prepared for New York City Mayor Michael Bloomberg estimates that the
number of individuals most heavily exposed to the possible environmental hazards
and trauma of the 9/11 attach amount to over 400,000 people.

In the immediate aftermath of 9/11, Congress created the Victim Compensation
Fund, a unique program designed to compensate people for losses sustained as a
result of the attacks on the World Trade Center, and to limit litigation against the
airline industry.

Attorney General John Ashcroft appointed Kenneth Feinberg as the special mas-
ter over the Fund. The fund was established as an entitlement for eligible individ-
uals and was not subject to appropriation. Mr. Feingold has discretion to determine
eligibility and the amount of compensation. In return for accepting these funds, re-
cipients waved their right to sue the airlines.

The fund had an application deadline of December 22, 2003. Over a 33-month pe-
riod, the Fund distributed over $7 billion to survivors of nearly 2,880 people killed
on 9/11, and to 2, 680 people who were injured in the attacks or the rescue efforts.

Families of the deceased were paid in amounts from $800,000 to $6.5 million. In-
dividuals were compensated for physical injuries from $500 to $7.1 million, and the
Fund paid $1 billion in claims to people who suffered physical injuries.

The Fund was successful because it provided an alternative to litigation. It was
expedient and less costly. Ninety-seven percent of the families that participated in
the program received compensation.

There was an application deadline for people to file claims under the Fund. Most
of the persons had filed claims with the Fund, but many individuals who were in-
jured as a result of 9/11 were time-barred. The Fund’s regulations limited com-
peri{sation to workers who were injured within the immediate 96 hours after the at-
tack.

Specifically, in 2003 Congress provided $1 billion in 9/11 disaster assistance to the
Federal Emergency Management Agency (FEMA) to establish a captive insurance
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company for claims arising from removing debris, which also included claims by city
employees.

The purpose of the Fund was to remove the financial burden from the City and
provide compensation for those working at Ground Zero. In the five years since the
fund has closed, thousands of individuals have claimed to be suffering from 9/11-
related health effects. Approximately, 8,000 plaintiffs are suing the City of New
York and several contractors whose employees worked at Ground Zero.

The City has expressed concern that if it begins paying claims, it would exhaust
the $1 billion appropriated by Congress, and that it would be deemed to have
waived its claims to immunity. In a recent ruling, the U.S. Court of Appeals for the
Second Circuit held that “New York defenses are just that: defenses to liability,
rather than from immunity from suit.”

Congress has responded with a bipartisan bill, H.R. 3542, “9/11 Health and Com-
pensation Act.” This bill introduced by Representatives Maloney, Nadler, and
Fossella. I am a proud co-sponsor of this bill.

This bill has two main components. First, it would provide comprehensive health
care to everyone who was exposed to the toxins at Ground Zero. Second, it would
provide compensation for economic damages and losses by reopening the 9/11 Victim
Compensation Fund. These latter provisions are before the Judiciary Committee.

Possible changes to the Fund have been suggested. These include, extending the
date for people to submit claims; expanding the definition of “aftermath of 9/11” to
cover a longer period; expanding the geographical boundaries to include more people
that suffer respiratory ailments; expanding the Fund to include psychological harm;
allowing second claims to be made in limited circumstances; expanding the pool of
applicants to include residents, area workers, students, and others.

I believe this legislation is taking us in the right direction. I welcome the oppor-
tunity to learn more information so that we can craft the best legislation that pro-
vides the maximum assistance to the most people.

Thank you, I yield the balance of my time.

———

PREPARED STATEMENT OF THE HONORABLE DARRELL ISSA, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA, AND MEMBER, SUBCOMMITTEE ON THE
CONSTITUTION, CIVIL RIGHTS, AND CIVIL LIBERTIES

Mr. Chairman, thank you for holding this important hearing. It has been over six
years since the tragedies of September 11, 2001 occurred, and I appreciate this op-
portunity to discuss the status of compensating both the victims of 9/11 as well as
those individuals who risked their lives in rescue and cleanup efforts.

As with the assassination of President John F. Kennedy, we can all remember
where we were when we first heard of the planes striking the World Trade Center,
the Pentagon, and the plane downing in Pennsylvania due to the bravery of those
onboard. It was one of the darkest days in American history.

The country responded with a remarkable outpouring of unity and generosity.
Americans from all states found some way to assist during the aftermath—everyone
wanted to do everything they could to hold a shocked country together.

In Congress, we acted to appropriate at least $20 billion to the City of New York
alone for cleanup and rebuilding efforts. We tightened our security at airports and
on personal identification, and we launched an unprecedented offense against ter-
rorism worldwide.

Today our country is safer than it was before September 11, but the scars from
the attack still remain. Nearly 3000 people lost their lives on 9/11, and many more
were injured. The Victims Compensation Fund of 2001 distributed appr0x1mately $6
billion to the survivors of those killed on 9/11 and over $1 billion to individuals in-
jured in the attacks or rescue efforts. However, many individuals who worked in the
cleanup effort at ground zero were injured at the site, and not all of these injuries
occurred immediately.

The Victims Compensation Fund (VCF) is widely held to have been a success.
This is in no small part attributable to the fact that the claimants were relatively
easily identifiable. We knew who was hurt or killed in the attacks and rescue ef-
forts, and we knew who their survivors were.

H.R. 3543, the “James Zadroga 9/11 Health and Compensation Act of 2007,” is
a well-intentioned but unrealistic attempt to expand the claimant base of the origi-
nal VCF. The bill’s main goal is to compensate individuals injured by air contami-
nants in New York following 9/11, but the bill also opens up the pool to people who
experienced emotional distress without physical harm. Additionally, the claimants
include anyone who lived, worked, or attended school in the New York City disaster
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area, an area defined ambiguously at best. I cannot support H.R. 3543 in its current
form for several reasons.

While some individuals may deserve compensation for exposure to air contami-
nants caused by the 9/11 attack, opening the pool to an extremely broad geographic
area would generate limitless claims. Also, as we have realized from the World
Trade Center Captive Insurance Company established to compensate cleanup work-
ers for injuries, it is extremely difficult to determine which injuries, especially res-
piratory injuries, were caused by working at and around ground zero. Along those
same lines, allowing individuals with only psychological harm access to any com-
pensation pool would exponentially increase the number of claimants. It is not that
some people do not have genuine emotional distress and are in need of assistance,
it is that it is incredibly difficult to wean out the fraudulent claims from the genuine
claims. That is why so many states do not allow damages for emotional distress
without physical harm.

I supported past funding efforts for the City of New York following September 11,
and I will continue to support efforts to assist individuals harmed during the at-
tacks, rescue efforts, and cleanup. We should be able to work together to find ways
ti)l im}t{t{"ove this legislation, and I look forward to working with my colleagues on
that effort.
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FR_ED H CATE Indiana University School of Law—Bloomington
. 211 South Indiana Avenue
Distinguished Professor and Director Bloomington, Indiana 47405-7001

Center for Applied Cybersecurity Research
Senior Policy Advisor, Center for Information Policy
Leadership at Hunton & Williams

Telephone (812) 355-1161
Facsimile (812) 855-0555
E-Mail feate@indiana.edu

April 14, 2008

The Honorable Jerrold Nadler

Chair, Subcommittee on Constitution, Civil Rights, and Civil Liberties
Comumittee on the Judiciary

U.S. House of Representatives

B-353 Rayburn House Office Building

Washington, DC 20515

Dear Chairman Nadler:

[ regret that prior commitments made it impossible for me to participale in person in your
hearing on National Security Letters, but [ wish to thank you and your colleagues for holding this
hearing and for your foresight in introducing H.R. 3189 (the “National Security Letters Reform
Act”™). I would also like to offer for the record this brief written statement highlighting the urgent
need for the type of discipline and oversight that the National Security Letters Reform Act would
impose. This statement reflects my views as a scholar and teacher of information privacy and
security law, and should not be attributed to Tndiana University nor to any other organization
with which I may be affiliated.

National Security Letters

As you well know, four federal statutes authorize the Federal Bureau of Investigation and
other agencies to issue “NSLs” to telephone companies, financial institutions, internet service
providers, and consumer credit agencies, which require the recipients to produce the records that
the government seeks.' Following changes made in the USA PATRIOT Act, the government
need only state that the rccords sought are relevant to an authorized international terrorism or
counterintclligence investigation and that the investigation is not being conducted “solely on the
basis of activities protected by the first amendment” (e.g., not based solely on speech, protect,
association, or religious practice). No court is involved, and recipients are prohibited from
disclosing the contents or even the existence of an NSL.

While the FBI is required to inform Congress twice a year about its use o[ NSLs, a report
from the Department of Justice Inspector General in 2007 found that the FBI had substantially
under-reported to Congress Lthe number of NSL it issued between 2003 and 2005. Instead of the

! Right to Financial Privacy Act (1978) (codificd as amended at 12 U.S.C. § 3401(a)(5)); the Electronic
Communications Privacy Act (1986) (codified as amended at 18 U.S.C. § 2709(b)(2)); the Fair Credit Reporting Act
(1970) (codified as amended at 15 U.8.C. § 1681u(a)); the 1994 amendments to the National Security Act (1947)
(codificd as amended at 50 U.S.C. § 436(A)(1)).
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52,199 NSLs reported by the FBL, the actual figure is 143,074.2 For 2006, the FBI did nol even
altempt to report to Congress on its use of NSLs, but instead left that task to the Inspector
General, who found that the FBI issued 49,425 NSLs.’

The two Inspector General reports highlight four important features about the FBI's use
of NSLs. First, they demonstrate the dramatic growth in the use ot NSLs. Not only arc many
more NSLs issued cach year, but cach request may seek records concerning many people. In fact,
nine NSLs in one investigation sought data on 11,100 separate telephone numbers. The New
York Times reported in September 2007 that the FBI had issued NSLs seeking data not only
about the communications of identified individuals (or telephone numbers), but also of their
“community of interest”—thc “network of people that the target was in contact with.”*

Second, the two reports demonstrate the shift in the use of NSLs post-USA PATRIOT
Act to increasingly target U.S. persons-—from 6,519 in 2003 to 11,517 in 2007.

Third, the Inspector General reports show a patictn of inadequate documentation,
inaccurate reporting, poor recordkeeping, inconsistent or erroncous application of internal
guidelines, inadequate oversight, incomplete implementation of prior Inspector General
requirements, and even inappropriate use of NSLs, resulting in the FBI obtaining information to
which it was not lcgaily entitled.®

Finally, the Inspector General reports demonstrate plainly the essential need for external
oversight of the NSL process. It was only because Congress required the Inspector General to
report to it on the FB1’s use of NSLs—-oversight that Justice argued against—that officials within
the FBI and Justice, Congress, and the public learned of the FBI’s many crrors in both its usc and
reporting of NSLs.” Self-reporting did not work; only investigation by a body external to the FI3I
disclosed the serious defects in the FBI’s use of NSLs and corrected the erroneous information
supplied by the FBI to Congress.

The National Security Letters Reform Act

The National Security Letters Reform Act responds to the important fessons of the
Inspector General’s reports and provides seriously needed tools for ensuring that the NSL power
is used appropriately and lawfully. The Act would enhance the oversight provided by courts by
giving the recipient of an NSL the right to challenge it and its nondisclosurc requircment. It
would also give notice to the target of an NSL if the government sceks to use the records

.S, Department of Justice, Office of the Tnspector General, 4 Review of the Federal Bureau of
Investigarion’s Use of National Security Letters 37-38 (2007), available at
httpeds usdoj.govieiz/special/sQ705h/final.pdf.

* U.S. Department of Justice, Office of the Inspector General, A Review of the FBI's Use of National
Security Letters 9 (2008), available at hitp://www.usdo.govioig/special/sO0803 h/inal.pdf.

* Frie Lichtblau, “F.B.I. Data Mining Reached Reyond Initial Targets,” New York Times, Sept. 9, 2007, at

Al
* 2007 Report, supra at 10,
“1d. a1 10-11.
" USA PATRIOT Improvement and Reauthorization Act of 2005, Pub. L. No. 109-177, § 119, 120 Stat.
192 (2006).
2
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obtained from the NSL in a subsequent proceeding, and ensure that the target has an opportunity
to receive legal counsel and challenge the use of those records.

The proposed Jaw would also strengthen the power of courts to review NSLs by restoring
reasonable limits to the purposes for which an NSL may be used. Instead of the vague and
cxpansive “relevant to an authorized investigation™ standard, the Act would return to the pre-
USA PATRIOT Act requirement that NSLs be based on “speceific and articulable facts giving
reason to believe that the information or records sought by that lelter pertain to a foreign power
or agent of a foreign power.” This has (he additional benefits of deterring the use of NSLs to
target U.S. persons, and building much-needed discipline into the NSL issuing process.

The Act also would give a cause of action to any person aggrieved by the provision of
records pertaining to that person as a result of an NSL issued contrary to law or an NSL issued
based on a certification made without factual foundation, thus deterring the conduct that the
Inspeetor General found so prevalent at the FBI, and providing an incentive for aggrieved
individuals to seek legal protection.

The Act would provide for minimization procedures to ensure that information obtained
pursuant to a NSI regarding persons who are no longer of interest in an authorized investigation
is destroyed, rather than warehoused in the FBI's growing Investigative Data Warehouse and
other federal databases.

The National Security Letters Reform Act also limits one of the most odious provisions
of NSLs—the gag order that the administration in the past has argued could restrict the right of a
recipient even to seck legal counsel, much less facilitate accurate recordkeeping and effective
political protest. Consistent with other U.S. laws and the First Amendment to the U.S.
Constitution, the Act would shift the burden to the government to demonstrate that there is
specific cause to justify a prior restraint, shorten the duration of such restraints, and empower
courts to review their constitutionality.

Finally, the Act would include a [ive-year sunset provision, afler which the laws
governing NSLs would revert to their pre-USA PATRIOT Act form. If the administration
believes the broader powers granted by the USA PATRIOT Act in the immediate aftermath of
the 9/11 terrorist attacks remain necessary, it would have to make that case to Congress and to
the public.

The Broader Context

Before concluding, T would like to briefly address the broader context in which NSLs are
uscd. NSLs arc only one cxample of a wide panoply of tools that the government uses to obtain
personal, often sensitive, information about U.S. persons. For example:

s Recquests for Wiretap Orders, which allow the government to tap phone lines and do
require the authorization of a court, have increased from 1,186 in 1997, to 1,491 in 2001,
to 1,839 in 2006. In 2006, on average, each order resulted in 2,685 communications being
captured, involving 122 people.
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* Requirements for financial institutions and a wide range of other entitics to file Currency
Transaction Reports and Suspicious Activity Reports have resulted in the government
collecting and storing more than 75 million reports over the past decade.®

s As of December 2006, the Department of the Treasury had issued 65 adininistrative
subpoenas to the Society for Worldwide Intemational Financial Telecommunication,
requiring it to produce as many as all of the 2-3 billion messages about international
financial transactions it carries each year.”

These are only three examples of the hundreds of ways in which the government collects
information about individuals: scarch warrants, surveillance orders, administrative and law
enforcement subpoenas, routine regulatory reporting, new identification requirements, access to
other governmental databases (c.g., tax records, vehicle registration, etc.), purchase from a third-
party supplier, and the use of fabricated tools such as “exigent letters.” And these don’t include
the Terrorist Surveillance Program, Domestic Surveillance Program, the successors to Total
Information Awareness, and other classified initiatives through which the government is
accessing potentially billions of records about the daily activilies and communications of the
public. Many of these are not subject to judicial or legislative oversight. And all of the available
evidence suggests that government surveillance is growing, and that the data are being retained
longer and shared more widely within the government.

In short, NSLs are only one indicator of a sweeping trend in which the government is
collecting more and more personal data about its own citizens and mining it for a wide varicty of
purposes, of which protecting national security is only one. This ubiquitous data collection and
use reflects a profound shift in the relationship between the government and the people. The
Fourth Amendment to the Constitution reflects the Framers® hostility to “general searches™ —
searches not based on specific suspicion. Today, these searches appear increasingly Lo be the
norm, as the government devotes more of its resources to ubiquitous data collection about U.S.
persons who have done nothing to warrant suspicion. NSLs are an important place to start, but
Congress should be concerned with this broader shift as well.

The National Security Letters Reform Act takes an important step in this dircction by
limiting the disclosure of information obtained by the government through “exigent letters.” But
there is much more to be done (o ensure that the government is investing its resources—
especially those related to prolecting our nation’s security—widely and effectively, and
respecting the privacy and constitutionally protected rights of the citizenry.

¥ Department of the Treasury, 4 Report 10 Congress in Accordance with § 357 of the Uniting and
Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001 4
{2002).

° Belgian Data Protection Commission, Opinion No. 37/2006 o[ 27 Sept. 2006 on the Transfer of Personal
Data by the CSLR SWIFT by Virtue of UST (OFAC) Subpoenas, 6. Office of the Privacy Commissioner of Canada,
Commissioner’s Findings 4 30 (Apr. 2, 2007), available at http://www priveom.ge.ca/cf-
de/2007/swift rop 070402 c.asp.

4
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What is at Stake

There are compelling reasons for Congress to Act. Protecting privacy is one. As Senator
Sam Ervin (D-N.C.) wrote in 1974: “Each time we give up a bit of information about ourselves
to the Government, we give up some of our freedom. For the more the Government or any
institution knows about us, the more power it has over us. When the Government knows all of
our scerets we stand naked before official power.” "

But in addition to protect privacy, appropriate limits on the indiscriminate storage,
eollection, and use of personal data by the government are also necessary to enhance our nation’s
security. As many people have noted, pursuing data just for the sake ol amassing more data, or
relying on outdated or unreliable data, is as dangerous to security as to privacy. The intelligence
failures that led up to the terrorist attacks have frequently been described as a failure to “connect
the dots,” but rarcly as a need for more dots. Tt is hard to belicve that the job of “connecting the
dots” is made casier by the billions of additional records added to government databases since
2001, and there is growing suspicion that the government’s focus on acquiring more data may be
distracting it from the more urgent task of figuring how to make sense of the massive array of
data it already has. Moreover, many data-based security tools are of questionable value, since
terrorists may be expected to go to great lengths to mask their identities and information, while
the government increasingly invests in programs to examine the data of law-abiding citizens.

Effective limits on government access to individual data help to build the discipline into
counter-terrorism efforts. By making the government stop and justify its effort to a judge or other
senior official, warrant requirements and other privacy protections often help bring focus and
precision to law enforcement and national security efforts. In point of fact, courts rarely refuse
requests for judicial authorization to conduct surveillance. For example, between 1968 and 20035,
courts approved a total of 34,175 wiretap orders (11,861 federal and 22,314 state)—all but 31
sought by the government.!' Between 1979 and 2006, Forcign Intelligence Surveillance Court
judges approved 22,984 FISA warrants (40 percent since the September 11, 2001 terrorist
atlacks)y—all but five that the Attomey General had sought.'” As government officials often note,
one reason [or these high success rates is the quatity of internal decision-making that the
requirement to obtain judicial authorization requires. The Inspector General’s reports suggest
that in the absence of such a requirement, the FBI’s NSL procedures were sloppy, inconsistent,
and failed to ensure compliance with the law.

Appropriate limits on government surveillance also help build public confidence in the
government’s national security efforts. Without that confidence, public and political support for
promising national security initiatives wanes, and those government employees tasked with the
protecting our nation’s security lack the certainty and clear direction necessary to carry out their
vital duties. As the Technology and Privacy Advisory Committec appointed to investigate the

" Introductory Remarks of Senate Sam J. Ervin on $. 3418, Legislative Ilistory of the Privacy Act of 1974
S. 3418 (Public Law 93-579), Senate Commitiee on Government Operations and House Committee on Government
Operations Subcont. on Government Information and Individual Rights, May 1, 1974

" Blectronic Privacy Information Center, Title [T Electronic Surveillance 1968-2008, available at
httpiffwww.epic.org/privacy/wiretap/state/wiretsp _stats.hitm|

" Electronic Privacy Information Center, Foreign Intelligence Surveiflance Aet Orders 1979-2002,
available at http://wyw.cpic.org/privacy/wirctap/stats/fisa_stats htmi

5
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Department of Defense’s data mining activities noted in the introduction to its recommendations
for new privacy protections: “Our conclusion, therefore, that data mining concerning U.S.
persons inevitably raises privacy issues, does not in any way suggest that the government should
not have the power to engage in data mining, subject to appropriate legal and technological
protections. Quite the contrary, we believe that those protections are essential so that the
governmcntlgan engage in appropriate data mining when necessary to fight terrorisin and defend
our nation.”

Adopting those appropriate protections is Congress’ job. The National Security Letters
Reform Act is an important first step. I applaud you for introducing it and for taking it up at
lomorrow’s hearing. Our nation will be well served if it is adopled into law, and if it is only the
first of a series of measures to protect our privacy and enhance our security. Thank you for this

opportunity to comment.
urs sin%
Fr

ed H. Clte'
Distinguished Professor and Director
Center for Applied Cybersecurity Research

3.8, Department of Defense, Technology and Privacy Advisory Committee, Safeguarding Privacy in the
Fight Against Terrorism 48 (2004),

" Fred H. Cate is a Distinguished Professor of Law, Adjunct Professor of Informatics, and dircctor of the
Center for Applied Cybersecurity Research at Indiana University, and a senior policy advisor to the Center for
Information Policy Leadership at Hunton & Williams. He is a member of the National Academy of Sciences
Commitiee on Technical and Privacy Dimensions of Information [or Terrorism Prevention and Other National
Goals; a member of Microsoft’s Trustworthy Comnputing Academic Advisory Board; and reporter for the American
Law Institute’s project on Principies of the Law on Government Access to and Use of Personal Digital Information.
Professor Cate served as counsel to the Department of Defense Technology and Privacy Advisory Committee,
reporter [or the third report o the Markle Task Force on National Security in the Information Age, and a member of
the Federal Trade Commission’s Advisory Committee on Online Access and Security. He is the author of many
articles and books, including Privacy in the Information Age and The Internet and the First Amendment, and Privacy
in Perspective. He attended Oxford University and received his J.D. and his A.B. with Honors and Distinction from
Stanford University. In 2007 Computerworld listed him as the only academic on its list of “Best Privacy Advisers”
in the United States and Europe.

6
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HOUSE OF REPRESENTATIVES
WASHINGTON, D. C. 20s1s

<JerroLn L. NaDLER
87H Cis—RictT. New York

April 10, 2008
Blake:

Attached is a packet of press clips regarding the April 1,
2008 hearing co-chaired by Congressman Nadler and
Congresswoman Lofgren on compensation for 9/11-related
health effects. Please [eel free to give me a call at ext, 5-3635 if
you have any questions. Thanks again for all your help on this.

Best,

Jillian Youngblood
Office of Congressman Jerrold Nadler

@EED
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Press Clips from

Judiciary Subcommittee on Immigration, Citizenship, Refugees, Border
Security and Intemational Law

and

Judiciary Subcommittee on Constitution, Civil Rights and Civil Liberties
Joint Oversight Hearing on

“Paying With Their Lives: The Status of Compensation for 9/11 Health
Effects”

Tuesday, April 1, 2008
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Monday, April 7, 2008
Callin Ken

No one would be better qualified than Kenneth Feinberg to devise a plan for compensating
rescue and recovery workers who were sickened by work at Ground Zero. Last week, he offered
his services free of charge.

Let's take him up on it.

More than 11,000 responders have sued the city, Port Authority and contractors that dismantled
the World Trade Center ruins. Unless the cases are guided to resolution, the injured will wait
years for payments. Worse, they'll get creamed by legal fees. Lawyers want up to 40% of
recoveries.

There are faster ways to get more money into the pockets of peopie who need and deserve it.
Best would be to reopen the September 11th Victim Compensation Fund, which Feinberg
headed. He paid out more than $7 billion to the survivors of peopie killed in the attack and to
people who were injured.

The fund expired in 2003, before many responders knew they were sick. Two House
subcommittees, one led by Rep. Jerry Nadler, last week took testimony on the possibility of
reopening it. But, unfortunately and unfairly, the prospects appear dim.

Next best would be to settle the suits out of court, as urged by Federal Judge Alvin Hellerstein.
Here, Feinberg's expertise could be invaluable.

More than $1 billion in post-9/11 aid was set aside fo pay claims. it is waiting to be distributed
under terms that are fair to claimants and that protect taxpayers from undue burdens.

At the congressional hearing,-Feinberg proposed a settlement effort that would seek fo tally
legitimate claims while supplerenting the avaifable $1 billion with insurance proceeds and other
contributions by defendants.

He also flioated creative ideas for compensating responders whose conditions worsen or who
become sick in the future. Possibilities included insurance for such eventualities.

"What is important is that the litigaiion be brought to an end and that eligible ciaimants receive the
compensalion necessary to move on with their lives as best they can,” Feinberg said.

Exactly. Put him te work.



24 HOURS A DAY

OUR SHARED PAIN

April 6, 2008 — | agree wholeheartedly with New York City Corporation Counsel Michael Cardozo
that the 9/11 attacks were an attack on America, not just New York City (“Zero' For Heroes, Says
NY-Bash Pol," April 2).

As Rep. Jerrold Nadler said, the people who responded to Ground Zero put New York City back
on its feet at the expense of their health. They deserve our help.

| hope that Nadler and Rep. Anthony Weiner remember this the next time California has #s
annual earthquake, mudslide or forest fire and that they then remind Rep. Darrelt Issa that those
disasters are state and lacal problems, not federal issues.

If Issa wants to be myopic and play the game like this, | hope California doesn't get a penny the
next time it is in need.
This is not New York . . . or California. This is America. Are we all in it together, or not?

Carl M. Ostergaard, Jr.
Bayside
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Editorial
Reopen the victims' fund Compensate those made il by 9/11 work
4 April 2008

‘Washington should step up and fairly compensate the people who braved toxic fumes to
help with the recovery effort at Ground Zero in the harrowing months after 9/11.

About 40,000 of those first responders have since developed chronic health problems.
When the nation needed them, they answered, rushing to Manhattan from every state in
the union, including thousands from Long Island. Now that they're paying an unforeseen
price, they need a hand.

Washington hasn't been miserly. Tt pumped $20 billion inte New York to help the city
and state clean up and recover from the devastating World Trade Center attack. And
through the Victims' Compensation Fund, it has paid $7.1 billion to 5,560 victims of the
attack and their families. But the fund expired in 2003, and that's the rub.

Many of the first responders' health problems were slow 1o develop. Now they're sick -
with respiratory problems, sarcoidosis, lymphoma and rare blood cancers. Some are
unable to work and arc saddled with medical bills insurance won't cover. Rep. Jerrold
Nadler (D-Manhallan) has sponsored legislation to rcopen the Victims' Compensation
Fund to remunerate the newly ncedy for their financial losses.

Reopening the federal fund to include delayed illnesses will, no doubt, attract some false
claims. But that's not an insurmountable problem, nor is it a good reason to lcave
deserving sick people out in the cold. And in the absence of a federal response, New
York City could find itself on the hook. More than 10,000 first responders have already
sued the city, and more are likely to follow.

The attack on the World Trade Center was an attack on the United States. First
responders answered the nation's call. The nation should return the favor.



121

AP rosocite press

Calif. congressman criticized for comments about terrorist attack
By ERICA WERNER Associated Press Writer
Article T.aunched: 04/03/2008 05:34:39 PM PDT

WASHINGTON—California Congressman Darrell Issa is facing heated criticism from
New York lawmakers of both parties after he made comments that seemed to downplay
the Sept. 11 terrorist attacks and question federal compensation for New York City
firefighters and others.

During a hearing this week about legislation to cxtend victims' benefits, Issa, a
Republican, described the attacks on the World Trade Center as "a fire that had no dirty
bomb in it, it had no chemical munitions in it. It simply was an aircraft, residue of two
afreraft and residue of the material used to build this building."

He questioned "why the firefighters who went there and everyone in the city of New
York needs lo come to the federal government for the dollars versus, quitc frankly, this
being primarily a state consideration.”

Issa went on to say that he could not vote for additional compensation money for New
York "if I can't see why it would be appropriate to do this every single time a similar
situation happens which, quite frankly, includes any urban terrorist. It doesn't have to be
somebody [rom al-Qaida. It can be somebody who decides they don't like animal testing
at one of our pharmaceutical facilities."

The comments came during a joint hearing of two House Judiciary subcommittees on
Tuesday. They immediately drew indignant responses from New York lawmakers present
as well as from the witness Issa was questioning, Michael Cardozo, the top lawyer for
New York City.

"Congressman, this was 1 believe an attack on the United States of America. It was
located at Ground Zero, but it was an attack on America," Cardozo said.

Issa, who represents a district in northern San Dicgo County, was still taking heat on
Thursday. An editorial in thc New York Daily News called his comments "callous in the
extreme.”

Rep. Jerrold Nadler, D-N.Y., who chaired Tuesday's hearing, said in an interview
Thursday that Issa's statements were "extremely rude, extremely stupid, extremely
insensitive, extremely unpatriotic—to put it mildty."
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Rep. Pete King, R-N.Y., said in a statement: "New York was attacked by al-Qaida. It
docsn't have to be attacked by Congress. I'm really surprised by Darrell Issa. It showed
such a cavalier dismissal of what happened to New York. It's wrong and inexcusable.”

Tssa didn't apologize, but on Wednesday issued a statcment insisting that "I continue to
support federal assistance for the victims of the /11 terrorist attacks,” although he did
not specify how that should be done.

Issa's spokesman, Frederick I1ill, said Thursday that "the congressman recognizes he
could have chosen his words better at the hearing."

The controversy did not change Issa's opposition to the legislation being considered by
the subcommittees. Among other provisions, it would reopen the Scpt. 11 victims
compensation fund, which expired at the end of 2003 after distributing about $7 billion,
mosily 1o relatives of those killed and survivors of the attacks.

Roughly $1 billion went to those who were mjured, including firefighters, police officers
and others who breathed i toxic dust and debris.

The city is facing lawsuits by more than 10,000 others who say they were exposed to
toxic trade center dust that made (hem sick.

The bill would allow people who lived, worked or volunteered in the area to be
compensated for psychological as well as physical problems.

Tssa cited concerns about extending compcensation to people who were not physically
injured and did not work at Ground Zero.

On the Net:

Watch video of the hearing with Issa's comments at:
http://judiciary.house.gov/oversight.aspx 2ID428

Issa's comments come around 1:42:00.
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GOP Rep. Darrell Issa under fire from everywhere
after 9/11 comments

BY RICHARD SISK AND MICHAEL MCCAULIFF
DAILY NEWS STAFF WRITERS

Thursday, Aprit 3rd 2008, 4:00 AM

WASHINGTON - The Califomia congressman who called the Sept. 11 attacks "simply" a plane
crash ran for cover Wednesday under a barrage of ridicule from fellow Republicans, first
responders and victims' families.

San Diego GOP Rep. Damell Issa was under siege for suggesting the federal government had
already done enocugh to help New York cope with “a fire" that “simply was an aircraft" hitting the
World Trade Center.

"That is a pretty distorted view of things," said Frank Fraone, a Menlo Park, Calif, fire chief who
led a 67-man crew at Ground Zero. "Whether they're a couple of planes or a couple of missiles,
they still did the same damage.”

"New York was attacked by Al Qaeda. It doesn't have to be attacked by Gongress," added Long
island Rep. Pete King, a Republican.

"I'm really surprised by Darrell Issa," King added. "It showed such a cavalier dismissal of what
happened to New York. it's wrong and inexcusable.”

Lorie Van Aucken, who lost her husband, Kenneth, in the attacks, slammed Issa's "cruel and
heartless" comments.

“It's really discouraging. People stepped up and did the right thing. They sacrificed themselves
and now a lot of people are getting really horrible illnesses,” she added.

Under pressure from all sides, the Golden State pol - whe got rich sefling car alarms after getting
busted for car theft as a teen - pulled a partial U-turn. He issued a statement but cowered from
the press.

"I continue to support federal assistance for the victims of the 9/11 terrorist attacks,” he said.

But he didn't retract his wacked-out rhetoric ciaiming the feds “just threw" buckets of cash at New
York for an attack "that had no dirty bomb in it, it had no chemical munitions in it."

He went on: I have to ask ... why the firefighters who went there and everybody in the city of
New Yark needs to come to the federal government for the dollars versus this being primarily a
state consideration.”

In his statement yesterday, Issa insisted he only "asked tough questions about the expenditures"
during a hearing Tuesday on an aid bill for sick New Yorkers.

"He realized he stepped in it," said Rep. Jerry Nadler {D-Manhattan), who was leading the
hearing when Issa pepped off.

"The sound 'm hearing is him slamming the brakes and going in reverse," crowed Rep. Anthony
Weiner {D-Brooklyn-Queens). Issa also belatedly admitted 5/11 was “an attack on America" in his
statement.
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It shoutdn't have been that hard.

He took to the floor of Congress on Sept. 11, 2001, to argue passionately that America - not just
New York - had been attacked, but conveniently forgot that during his Tuesday diatribe.

"It seemns that with the passage of time, something happened along the way where the scope of
the problem and the real extent of the problem has not drifted out to California,” fumed Staten
Island GOP Rep. Vito Fossella.

Health officials estimate it could cost $1 billion to care properly for the ailments that may emerge
in the people who lived through the horror of Sept. 11 or breathed that toxic dust.

New Yark lawmakers now want Democratic leaders to bring the 8/11 care bill to the floor soon -
before more members of Congress start spouting off like Issa.

mmecauliff@nydailynews.com
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Demeaning 9/11

Thursday, April 3rd 2008, 4:00 AM
Editorial

Well, yes, Rep. Darrell Issa acknowledged Wednesday, America was attacked on 9/11 after all.

Well, yes, the California congressman conceded, the death and destruction that morning were not
products of a natural disaster.

And, yes, Issa offered, the federal government does have a responsibility of some kind to help the
victims of the worst assault ever perpetrated on U.S. soil.

But Darrell Issa failed to apofogize for expressing in the House of Representatives sentiments
that nearly fit the yahoo brigade of 9/11 revisionists, minimizers and deniers.

What Issa said Tuesday was cailous in the extreme:

"l have to ask, why damages from a fire that had nc dirty bamb in it, it had no chemical munitions
in it, it simply was an aircraft, residue of two aircraft, and residue from the materials used to build
this building, why the firefighters who went there and everybady in the City of New York needs to
come to the federal gavernment for the doliars versus this being primarily a state consideration.”

Simply an aircraft? Simply the residue of two aircraft? Simply the residue of a building?
Sir, you had forgotten.
Sworn fanatic enemies of America converted those airliners, and two more, into missiles.

They killed 3,000 people, many of whom were rescue workers who rushed in without thought to
their own safety.

And particles thrown into the air by the World Trade Center's collapse sickened thousands of
responders.

Among them were peaple from Issa's San Diego district. Forty-four of his constituents signed up
with the Warld Trade Center Health Registry.

None of which seemed of concern when he spoke at a hearing held by Rep. Jerry Nadler to
explore U.S. obligations to responders. Should Congress reopen the 8/11 victims' compensation
fund? Could Congress help resolve the thousands of suits that have been filed seeking
recompense?

Said Issa: "l can't vote for additional money for New York if | can't see why it would be
appropriate to do this every single time a similar situation happens, which quite frankly includes
any urban terrorist

"It doesn't have to be somebody from Al Qaeda; it could be somebody who decides they don't like
animal testing at one of our pharmaceutical facilities.”

Issa also complained about "buckets of ten or twenty billion that we just threw at" New York after
9/11. But yesterday, without a word of regret, he issued a clarification:
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“| want to make clear that | strongly support help for victims who suffered physical injury as a
result of an attack an America get the help they need, including suppert from Congress and the
federal govemment."

Sure.
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24 MOURS A DAY

9/11 $CROOGE FLIPS ON NY AID

By DAVID SEIFMAN

April 3, 2008 - The California congressman who infuriated New York lawmakers Tuesday when
he said that 9/11 emergency responders shouldn't get any heip from the federat government
yesterday had a change of heart.

"| want to make clear that 1 strongly support help for viciims who suffered physical injury as a
result of an attack on America, including support from Congress and the federal government,”
said Rep. Darrell Issa yesterday after he said he talked to victims of the 9/11 attacks.

Issa's change of heart also came after a conversation with Rep. Vito Fossella {R-51) on the
House floor, in which, Fosselia spokesman Craig Donner said, the two discussed the difficulties
9/11 workers have in getting health care.
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Opinion

How To Encourage Heroism
BABETTE KROLIK

3 April 2008

Last week, the United States Secand Circuit Appeals Court rejected New York City's claim of
immunity for health injuries caused by the World Trade Center clean up, thereby aliowing the
8,000 or more individual cases brought by police, firemen, and other recovery workers to
proceed.

The city's finest moments were the months following September 11, 2001, when tens of
thousands of individuals, companies, and governmental empioyees responded heroically and
selflessly, working around the clock, to restore the city. The tortuous and expensive course of this
litigation ensures that such an outpouring of civic bravery, speed, and dedication will never
happen again.

The fort system is helping no one here. Four years after filing, these worker injury cases, although
consolidated under Judge Alvin Hellerstein of the federal Southern District Court for New York,
are benefiting only the lawyers. Judge Hellerstein recently found Lloyds of London and other
insurers liable for defense costs, which already are estimated to have run $100 million. As of
March 2007, the city alone had spent an estimated $56 million for defense costs and overhead
from its $1 billion doltar capfive insurance company, which was created from the $20 billion
Cangress promised the city following September 14, and whose purpose is to cover the city for
additional claims.

In each of the 8,000 or so cases, the claimants have named the same set of hundreds of
defendants, a laundry list of downtowr property cwners, large and small construction-related
companies, as well as the City of New York and the Port Authority. So on top of the city's defense
costs, these hundreds of private companies, and their insurance carriers, have already spent tens
of millions of dollars in legal fees - although discovery in the cases has barely begun, trial is years
away, and the workers have received nothing.

The New York Times recently ran a story on a small engineering firn that found itself caught up in
the fray and the bewilderment of the owner of the company, to find himself a defendant in 8,000
injury cases because of his involvement in restoring the city. This cument litigation will certainty
affect the response the next time there is an attack in America. Will the small engineering
company, not to mention hundreds of other companies, often working without contracts, rush to
help the city next time? This litigation questions the right of even governments to respond
speedily fo disaster. Both state and federal statutes recognize the need to protect governments
and grant immunity for disaster activities. However, the New York State Emergency Defense Act
requires the actions to be taken in good faith. Judge Hellerstein, upheld by the Second Circuit's
recent decision, has ruled that the law does not grant automatic immunity for facts must be
developed at trial to determine if the city acted in good faith.

The city also argued that the federal Stafford Act, which grants complete immunity from suit for
federal disaster activities, applies to the city because federal agencies were actively involved in
the clean up. But again, the Second Circuit ruled last week that facts must be developed at tral
on the extent to which the federal agencies controiled the clean up, in order to convey derivative
immunity to the city.
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The lesson of these recent rulings is that no municipality can allow its employees and private
contractors to rush o help victims and rebuild infrastructure and facilities. Rather, nothing can be
done until tests declare the environment safe and measures can be agreed upon to protect
workers. Look at the seven years it has taken to remove the Deutsche Bank building. Imagine if it
had taken six months of tesiing before New York could begin to clean up and then had to engage
in slow, painstaking remediation action. Lower Manhattan would have been frozen for years in
debris, helplessness, and inaction.

There are alternatives to the tort system. While some workers and others exposed to the post
September 11th conditions exhibit respiratory symptoms and increased levels of particulates, the
long term effects are not known and health care monitoring is recommended, according to a 2007
New England Journal of Medicine article. Thus Reps. Carolyn Maloney and Vito Fossella have
proposed Congressional legislation for additional money for monitoring. Others, such as the
Partnership for New York City and Senator Clinton, have asked Congress for money for
treatment. The New York State Workers Compensation Fund expanded the time period for filing
compensation claims for WTC injuries. Workers could be guaranteed health care coverage for
life.

Finally, and probably most effectively, the September 11th Victim Compensation Fund, which
currently limits benefits to those injured within 72 hours of the disaster, could be reopened. New
York Corporation Counsel Michael Cardozo has just testified before Congress in support of Rep.
Jerrold Nadler's proposal to do so. The special master of the original Fund, Kenneth Feinberg, is
also in favor of this action.

The principles motivating the initial Victim Compensation Fund argue for this approach: a desire
to quickly compensate the victims in a simplified, sympathetic forum, to shield the participants
from expensive litigation from an event they did not create, and most importantly to express a
sense of national support and unity for the actions of those affected, both the respenders as well
as the victims.

The September 11th Victims Fund and special master dealt efficiently and equitably with the
immediate consequences of the aftack and avoided years of delay and hundreds of millions of
dollars in litigation casts. If anything, the argument for a fund is even more pressing for the
recovery workers.

Without the fund and a waiver of litigation, the country has wasted four years and $100 million
witheut helping any of the injured. Not cnly do we want o fairly treat those who selflessly rush to
the Gity's rescue, but it is important social policy to encourage, not discourage, this type of
response in the future. If ever there were a Homeland Security issue, this is it.

Ms. Krolik is general counsel to Terra Holdings, a group of New York Cily real estate companies,
two of whose affiliates were named as defendants in the World Trade Cenfer clean-up cases.
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Efforts to take care of sick Ground Zero workers hits
a snag in Congress

BY JAMES GORDON MEEK
DAILY NEWS WASHINGTON BUREAU

Wednesday, April 2nd 2008, 4:00 AM
Congressional efforts to take care of sick Ground Zero workers hit a snag Tuesday when a
powerful Republican insisted it's New York's problem alone.

Cailifornia Rep. Darrell Issa, in refusing to send more money New York's way, insisted the planes
that struck the twin towers weren't weapons.

"It simply was an alrcraft, residue of two aircraft, and residue from the materials used to build this
building," Issa said during a hearing intc whether a new 9/11 victims' compensation fund shouid
be launched.

An astounded Michael Cardozo, Mayor Bloomberg's corperation counsel, who was testifying
before the panel said: "This was an attack, | believe, on the United States of America.”

"It was located at Ground Zero, but it was an attack on America," Cardozo repeated.
Rep. Anthony Weiner (D-Brooklyn/Queens) rushed to note that Issa backed original /11 funding.

"The gentleman voted for it because we had the national sense that this was not an attack on
New York City, this was an attack on our country," Weiner barked
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wigl:s
City Fights for 9/11 Compensation
by I'red Mogul

NEW YORK, NY April 02, 2008 —The city’s top attorney told a Congressional panel
that the federal government should re-open the September 11th Victims Compensation
Fund to pay for the bealtheare needs of rescue and recovery workers from the World
Trade Center site.

WNYC’s Fred Mogul reports.

The city has long maintained that a federal grant of $1 billion made after 9/11 is basically
a liability insurance policy against lawsuits that can not be awarded for claims.

Yesterday, before a sub-committee chaired by local Congressman J errold Nadler, City
Attorney Michael Cardozo said that cven if that moncy were turned over to victims, it
wouldn’'l get very far in cornpensating the more than 10,000 people who are suing the
city.

instead, the city supports a bill submitted by several members of the New York
congressional delegation, calling for more generous and open-ended federal relief.

Also testifying was a researcher from the 11.8. General Accountability Office, who
reported on prior compensation funds, including one set up for miners and another for
people exposed to radiation. She said the common denominator is that these funding
programs typically last longer and cost much more than expected.

For WNYC, I'm Fred Mogul.
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Some 9/11 victims weren't compensated
Wednesday, April 2, 2008

BY HERB JACKSON

WASHINGTON CORRESPONDENT

More than 100 people who developed serious illnesses from exposure to Ground Zero
overflowed a Capitol Hill hearing room Tuesday and two House subcommittees debated
whether the government should eompensate them.

The victims, including police, firefighters, construction workers and even former bus
driver Gil Gonzalez of Jersey Cily, likely would have qualified for federal payments from
a fund created in 2001, only their symptoms showed up too late.

The 9/11 Victim Compensation FFund paid out more than $7 billion in taxpayer funds to
neatly 5,600 survivors and victims, but was required by law to stop accepting claims in
December 2003.

Gonzalez used to drive'NJ Transit's No. 80 bus route in Jersey City, but after 9/11 spent a
couple weeks taking Port Authority police ollicers from Journal Square through the
Holland Tunnel, which was closed to other traffic, to Ground Zero.

"I was approximately 50 to 75 fcet away from the pile," Gonzalez said, referring to the
burning rubble of the collapsed twin towers. "We would also provide transportation to

firefighters already there from one part of Ground Zero to another part of Ground Zero.
We weren't supposed to have done that, but we did anyway.”

About three months later, he started having trouble breathing, but doctors X-rayed him
and found no problems. It wasn't until later that he was diagnosed with asthma and after
that, blood clots, an aneurysm and then a stroke forced him to rctirc on disability.

Gonzalez watched the hearing of two House Judiciary subcommittees from an overflow
room, as did Antonio Hernandez of Succasunna. Hernandez developed lymphoma after
going to work in lower Manhattan 17 days after 9/11 to lay fiber-optic cables that helped
rebuild the communications nelwork the stock markets needed to reopen.

"T was supposed to have a radiation treatment today, but I postponed 1l Lo be here,”
Hernandez said.

Congress members on both sides of the political aisle praised the victims, but there was a
split when it came to what should be done for them.



133

"They need our help, not more satutes,” said Rep. Jerrold Nadler, D-N.Y., hcad of one of
two subcommittces. "The pain and suffering of the living victims of 9/11 is real and
cannot be ignored. 1 think it's clear that we, as a nation, must do moge.”

Nadler said that while terrorists were responsible for (he attack, many of the subsequent
injuries would have been avoided if the federal government did a better job warning
about dangerous air quality and requiring protective equipment at the collapsed twin
towers.

The administrator of the 9/11 compensation fund, Kenneth R. Feinberg, said there are
about 11,000 people who have filed lawsuits seeking compensation for injuries that
would have been covered if the symptoms had shown up before December 2003. Many
have lung ailments from breathing air that tests have shown contained asbestos, glass
fibers and lead, among other things.

"The only reason they weren't paid is they didn't manifest any injury from their exposure
at the World Trade Center site until after the fund was dissolved,” Feinberg said. He said
that over the next five to 10 years, there have been estimates that another 25,000 to
30,000 victims could come forward,

Republicans at the hearing said construction companies that responded to New York
City's calt for help also needed protection from the lawsuits they are facing today from
former cmployees.

"They stepped up as corporate good Samaritans, without having to prolect themselves
with contracts and insurance," Rep. Steve King, R-lowa, said of the construction
companies. "They worked 24/7 and did so without a profit motive. These corporate
heroes should not be forgotten by their government."

King also said that if Congress creates a new compensation fund, it needs to ensure that it
does not "hand the keys of the Treasury to trial lawyers."

More than 100 people who developed serious illnesses from exposure to Ground Zero
overflowed a Capitel Hill hearing room Tuesday and two House subcommittees debated
whether the government should compensate them.
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'ZERO' FOR HEROES, SAYS NY-BASH POL

By DAPHNE RETTER, Past Carrespandent

April 2, 2008 — WWASHINGTON - A California congressman drew the fury of New York lawmakers
yesterday - after he said the feds shouldn't pay another dime fo help the /11 emergency
responders whe became ili after working at Greund Zera.

"l have to ask why . . . the firefighters who went there and everyone in the City of New York
needs to come to the federal govemment," Rep. Darrell Issa, a Republican, said during a House
subcommittee hearing.

"How much money has the federal government put out post-8/11, including the buckets of $10
and $2¢ billion we just threw at the State and the City of New York versus how much has been
paid out by the City and the State of New York?" Issa asked.

"It's very simple: | can't vote for additional money for New York if | can't see why it would be
appropriate to do this every single time a similar situation happens, which quite frankly includes
any urban terrorist. It doesn't have to be somebody from al Qaeda. It can be someone who
decides that they don't like animal testing at one of our pharmaceutical facilities.”

Just minutes after a retired New York City potice officer, Michael Valentin, had labored through an
emotional description of the setious tiealth problems he has endured since rushing to Ground
Zero, Issa downplayed the severity of the attack.

Issa said the destruction of the World Trade Center did not involve a dirty bomb or a chemical
weapon designed to make people sick.

"It simply was an aircraft, residue of the aircraft and residue of the materials used to build this
building." Issa said.

Sitting nearby, Rep. Anthony Weiner {D-Brooklyn/Queens} was visibly enraged at Issa's remarks.
"The notion that this is the City of New York asking for more money because we were the point of
attack on this country is absurd and insulting," Weiner fumed.

Weiner said after the hearing that Issa’s comments were some of the worst "New York-bashing"
he has heard on the Hill.

“I've never heard anyone speak with such contempt about our herces as Mr. Issa did today.
There was a good reason that he made his remarks and then slithered out of the cornmittee
reom,” Weiner said.

Rep. Jerrold Nadler (D-Manhattan}, wha chaired the hearing, also defended the emergency
responders.

"They gave up their health for the balance of their years because this country was attacked,”
Nadler said.

New York City Corporation Counsel Michael Cardozo, who testified at the hearing, blasted Issa's
statement that New York was trying fo get the federal government to pick up the tab for
something that should be a state and city responsibiiity.

"Congressman, this was | believe an attack on the United States of America. It was located at
Ground Zero, but it was an attack on America,” Cardozo said.

Issa spokesman Frederick Hill said his boss opposes any federal effort to continue funding the
now-expired victims' fund, because the case has not been made for "which unique factors make
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this different” from wildfires in Califomia or the Oklahoma City bombing in 1896, which killed 167
people.

daphne.retfen@nypost.com
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Sick responders ask Congress to reopen 9/ 11 fund
BY KRISTEN M. DAUM
kristen.daum(@newsday.com

April 2, 2008

WASHINGTON -- After 9/11, Michael Valentin of Ronkonkoma spent months helping
with recovery efforts among the pulverized concrete, asbestos and toxic fumes where the
World Trade Center once stood.

Six and a half years, four surgeries and iwo tumors later, the now-retired New York City
Police Department detective thinks it's time for the federal government to give him &
hand.

Valentin, 43, is one of an estimated 40,000 first responders to develop chronic health
problems after working at Ground Zero, and yesterday he asked Congress to reopen a key
9/11 fund to help people like him, who face thousands of dollars in medical bills.

"T don't have years to wait," Valentin said at a congressional hearing yesterday. "My
colleagues ... who are sick and eut of work because of their time at Ground Zero don't
have years to wail."

Housc members expressed support {or reopening the 9/11 Victim Compensation Fund to
help first responders like Valentin who developed 9/11-rclated health problems after the
fund expired in 2003.

Without a federal aid program in plaee, as many as 40,000 victims might sue New York
City in the next several years because of severe illnesses the victims have suffered after
exposire to toxic debris. Already, more than 10,000 claims are awaiting settlement.

"The suffering of the living victims of 9/11 is real and cannot be ignored," said Rep.
Jerrold Nadler (D- Manhaitan), who convened the hearing in hopes of moving ahead with
legislation to reopen the fund.

The original fund paid $7.1 billion in aid to 5,560 victims of 9/11 and their families, but
included tight restrictions on who qualified as a 9/11 viclim, said the fund's director,
Kenneth Feinberg.

Some experts at the hearing argued that revising the compensatory fund to include mental
diseases and delayed illnesses would make the government vulnerable to false claims.

But New York City Corporation Counsel Michael Cardozo backed the idea ol reinstating
the Vietim Compensation Fund as an alternative to paying claims through a separate $1
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billion insurance fund controlled by the city. Some victims have criticized the city for
failing to dip into its own insurance fund to help sick workers.

Such details and questions echo the controversy Congress faced six years ago in how it
should help 9/11 victims and first responders who became ill after cleanup efforts.

California Republican Rep. Darrcll Issa and New York Demaocrat Rep. Anthony Weiner
of Brooklyn exchanged heated remarks during yesterday's hearing, when lssa asked why
"New York City needs to come to the federal government for dollars when it's a state
issue."

Weiner called Tssa's comment "patently absurd and, frankly, insulting. ... There are
people every single day, bit by bit by bit, who are dying from that attack.”

Copyright € 2008, Newsday Inc.
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APAssodated Press

Posted: Tuesday, 01 April 2008 4:38PM
Former Head of 9/11 Fund Supports Reopening It

NEW YORK (AP) -- The former head of a $7 billion fimd to compensate Sept. 11
victims said Tuesday reopening the fund to help thousands of people ailing from
exposure to trade center dust would be a better alternative to costly litigation.

But Kemneth Feinberg also acknowledged the “*philosophical, political and practical”
problems of Congtess' reopening of the Sept. 11 Vietim Compensation Fund, noting that
no similar funds were set up for victims of the 1995 Oklahorha City bombing or
Hurricane Katrina.

It is a fundamental question posed to our clected officials in a free democratic society.
‘Why some victims but not others?" Feinberg said in testimony at a congressional hearing
on how to pay to treat ailing post-Sept. 11 workers.

Rep. Jerrold Nadler, D-N.Y., who co-chaired the hearing, and other New York
lawmakers introduced a bill last year to reopen the defunct Sept. 11 victim fund, which
has been considered problematic because any bill would attract a host of amendments for
aid to victims of other disasters.

Feinberg and New York City corporation counsel Michael Cardozo both testified that
reopening a fund would be a better alternative to years of litigation.

Cardozo, who is defending the city against lawsuits by more than 10,000 people who say
they were exposed to toxic trade center dust that made them sick, said that if the fund
were reopened, people who don't participate should not be allowed to sue.

A separate, $1 billion insurance fund has been set up to help the city and contractors
defend claims. Lawmakers have said it should bc made available immediately to people
who are sick or dying of post-Sept. 11 illness, but Cardozo disagreed. 1t is not a vietim
compensation fund," he said.

The Sept. 11 victim compensation fund, created by Congress after the 2001 terror attacks,
distributed about $7 billion, with roughly $1 billion to those who were injured. It expired
at the end of 2003,

Others testifying Tuesday included Michael Valentin, a retircd New York City police
detective who said he is over $160,000 in debt and sold his home after paying to treat
respiratory disease he developed after spending months in 2001 at the trade center site.
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NBC News

Ground Zero workers fight for insurance funds
Posted on Tuesday, April 01, 2008 4.55 PM PT
By Lisa Myers, NBC News Senior [nvestigative Correspondent

After 9/11, the federal government set aside $1 billion in insurance funds to protect New York
City, and to compensate workers who became il or injured after working at Ground Zero. Today,
thousands of workers say they are sick, and they can't understand why so few of them have
gotten any payments.

Workers like Mike Valentin.

Before working for two months at Ground Zero, Valentin, a New York City Police Officer, says he
was in perfect health. Today, he has lung disease and an inoperable tumor on his windpipe,
caonditions he blames on the toxic air at Ground Zerg.

“My doctor says that this is something I'm going to live with for the rest of my life,” Valentin said.
There's no compensation fund for him, fike there was for families after 8/11. But Valentin and
10,000 former workers want New York City to pay, claiming they weren't adequately protected on
the smoky "pile.”

“I wore an American bandana around my face for the first few weeks, then eventually we gota
paper mask,” said Valentin, who is now suing the city and who is represented by the Napoli Bern
Ripka law firm.

The federal government created a $1 billion insurance company almost four years ago to pay
legitimate claims, and to protect New York City. But Valentin's case, and thousands more, have
not been heard.

“f just need my family faken care of, that's all | want. 'm not locking to drive a Mercedes Benz,
you know? | just want my family taken care of,” Valentin added.

So far, the World Trade Genter insurance fund has paid out only $300,000 in benefits, to six
workers with bone injuries. And yet it's spent $100 million on legal fees--mostly to chalienge
workers' claims in court.

New York City officials say they did adequately protect workers, with masks and other equipment.

And, they say, since Congress set up an insurance fund, the city must carefully weigh each claim,
which takes time, lawyers and money.

Michael Cardozo is the New York City Carporation Gounsel, the city's top legal officer. “This is ten
thousand individual people with very differsnt and complex facts that all have to be sorted out,"
Cardozo said. “I would certainly prefer to be able not to fight with the people who came out
heroically to help clean up Ground Zero. I'm charged, of course, with a duty, and the city must
defend itself,” Cardozo said.

But lawmakers who set aside those billion dollars say the little guy has been neglected.

"The problem is this fund has erred far too much on the side of not helping the workers, and
dispending money," said Sen. Charles Schumer, D-N.Y.

City officials are now lobbying to turn the insurance company into a compensation fund, to better
serve the workers who endured the harsh conditions at Ground Zero. At a House hearing today,
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Cardozo and other panglists urged Congress to create a true compensation fund to aid the
Ground Zero workers.
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Washington Times
Article published Apr 1, 2008
House pressed on aid to 9/11 claimants

By Audrey Hudson - Congress needs to regain control of an insurance board it created that is
refusing to disburse nearly $1 bitlion to Sept. 14 recovery workers for medical conditions they
incurred during the cleanup, key House members were teld this moming.

"My colleagues and the other men and women who are sick and out of work because of their time
at ground zero don't have years to wait," Michael Valentin, a former New York City police officer,
told two House Judiciary subcommittees.

"What they do have is mounting frustration, worsening iliness and disability, bills and mortgages
they can't pay and medications they can't afford," said Mr. Valentin, a 43-year-old who was forced
to retire because of medical ailments following his work at the cleanup site.

Congress created the World Trade Center Captive (WTCC) Insurance Fund in 2003 for claims
from city workers and others who say they have developed respiratory and other ilinesses
working at ground zero.

However, the WTTC says it has a duty to challenge every claim in federal court and is spending
miliions of legal fees. Only a handful of nearly 8,000 claims have been paid out of the $1 biltion
fund.

"We don't have the luxury of fime to wait. ... | can't believe that my Congress would have set
aside a billion doliars to have that money go to pay insurance executives and law firms hundreds
of millions of dollars to fight the very heroes that money should have been helping for these last
five years," Mr. Valentin said.

"We need you to take control of that money and see that i reaches the people you intended fo
help back in 2003," Mr. Valentin said.

Rep. Jerrold Nadler, New York Democrat and chairman of the Judiciary Subcommittee on the
Constitution, Civil Rights and Civil Liberties, called it an "outrage” that "heroes of that day are still
waiting for the help they deserve.”

“The federal government has a moral and legal obligation to compensate the living victims of
9111, to provide for their health and to attempt to make them whole for their subsequent financial
losses,” Mr. Nadier said.

Rep. Zoe Lofgren, California Democrat and chairwoman of the Subcommittee on Immigration,
Citizenship, Refugees, Border Security and international Law, said the insurance program was
created to compensate victims, "not to force them into torturous litigation” and that Congress is
obligated to ensure it functions effectively.

"Since its creation, the captive insurance fund has managed to only pay five claims. At the same
time the fund has spent millions in litigation expenses fighting countless other claims," Mrs.
Lofgren said.

New York City, which operates the fund on behalf of the federal government, is challenging the
claims for fear that it, too, could be held liable for injuries or medical conditions.

Congress could revisit thelr legislation and include immunity for the city, and Republicans on the
panel said construction companies that immediately responded to the cleanup should also
receive liability protections.
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The construction companies "stepped up" without first abtaining insurance and worked for nine
months until the site was cleared, said Rep. Steve King of lowa, ranking member of the
immigration subcommittee.

"If we in Congress do not address liability exposure, we cannet continue to rely on companies
when future disasters strike,” Mr. King said

Rep. John Conyers Jr., Michigan Democrat and chairman of the Judiciary Commitiee, said
construction workers were sent into the disaster without protection in a "do-it-yourseif approach."

"Now cancer and lung disease is ravaging these survivars, and the city is in an adversarial stance
against the victims of an environmental fragedy,” Mr. Conyers said.

"What has really turned out to be the case is the lawyers are suing the victims," he said
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HEARING ON AID FOR9/11'S ILL
By SUSAN EDELMAN

March 30, 2008 - Manhattan Rep. Jerrold Nadler will hold a congressional hearing this week on
the mounting econamic losses of ailing Ground Zero rescue workers - and Mayor Bloomberg's
refusal to use a $1 billion insurance fund to help them.

"This is a national disgrace, what's happening to us,” said retired NYPD Detective Mike Valentin,
who will speak for World Trade Center responders at the Judiciary Subcommittee hearing
Tuesday in Washington, DC.

Valentin, 43, was forced to retire last year because of restrictive-airway disease and other
ilinesses.

The father of three receives a line-of-duty disability pension but has no life insurance. He worries
he will become bedridden, but he can't afford nursing care.

One of roughly 1,500 NYPD officers suffering 9/11-related health woes, Valentin said he had to
sell his Long Island home in 2005 and tap his 401(k} retirement meney to pay debts. He and his
wife and kids live in his parents' two-family Long Island home.

Also scheduled to testify is Washingion, DC, tawyer Ken Feinberg, who ran the federal Victim
Compensaticn Fund. He argues the fund should be recpened for responders whose illnesses
developed after a 2003 application deadling.

The city's top lawyer, Michael Cardozo, is expected to tell the panei the city will gladly furn over
the 31 billion insurance fund - but only if granted immunity from further liability.

susan. edelman@nypost.com
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202.962.9280 FA: (212) 5279611

MEMOQOQRANDUM

TO: Representative Sheila Jackson Lee

FROM: Kenneth R. Feinberg, Esq. ﬂ

DATE: May 2, 2008

SUBIECT: Federal September 11 Victim Compensation Fund of 2001

At the conclusion of the Hearing of the Subcommittee on April 1, 2008, you posed eight questions to me in
writing, requesting my written responses. They follow seriatim:

[} What incentive did a victim’s family have for collecting under the victim’s compensation fund
rather than sue the tortfeasors in court?

Ans.- The generosity of the awards, By statute, I was required to calculate tax (ree awards Laking
into account tort concepls, e.g., economic loss, non-economic loss, ete. Accordingly, the average
award for a dcath claim under the fund was in excess of $2 million (tax free). An unprecedented
statutory program. At the same time, it quickly became apparent that there were challenging
disincentives to litigate against alleged tortfeasors, including, particularly, the likelihood that such
lawsuits would be unsuccessful as a matter of law,

{2) Can you explain how lang it would take for a first responder or its family to receive compensation
under the Compensation Fund?

Ans. — Once the first responder or his/her family member submitted a “substantially complete”

9/11 Fund application, the claimant was paid within appreximately 60 days.

3) Do you know whether the 94 lawsuits that were filed by families of deceased victims who decided
to litigate rather than enter the 9/11 Fund had greater settled at amounts greater than those paid by
the Fund?

Ans. — No, T do not know whether those family members who decided to litigate rather than enter
the /11 l'und received larger or smaller payments than what they would have received if they had
filed with the Fund. These settlement amounts are confidential and not subject to public review.



)

(%)

6)

)

®

145

THE FEINBERG GrouUup, LLP

Do you have figures on how many responders are suffering latent ailments that were the result of
their exposurc to ground zero? Iam trying to get a sense of the enormity of the problen.

Ans. - It is apparently an enormous problem. It is my understanding that approximately 11,000
responders are currently litigating in Federal Court in New York City; bul, it is estimated that
there may be as many as an additional 30,000 individuals who might ultimately exhibit physical
injuries resulting from exposure to toxic dust at Ground Zero. These individuals are either first
responders, employees of contractors responsible for the cleanup at the World Trade Center, or,
perhaps, residents of the surrounding vicinily of the World Trade Center.

Because the FUND has expired, do you know who is paying for the responders’ attorneys fees?
paying D

Ans. — It is my understanding that responder attorneys® fees will be paid on a contingency basis if,
and only if, the responders are successful in their lawsuits. Whatever the fee structure, it is a
private matter between each responder litigant and his/her attorney.

The Victims Compensation Fund expired by statute on December 23, 2003, was Lthere any other
money left in the fund? What is the money used for presently?

Ans. — The Congress did not appropriate any funds to be distributed by the 9/11 Victim
Compensation Fund, so, by definition, there is no money “lefl in the fund.” Instead, the statute
creating the 9/11 Fund simply authorized the Special Masler to award payments to eligible
claimants and such authorization would be honored by the United States Treasury.

You made an interesting statement in your written remarks that deserves a probing, why should
Congress consider reenacting the 9/11 Fund, providing millions in additional public compensation
to the physical injury victims of the tragic cvents of Scptember 11, while no such Fund exists at all
for the victims of the Oklahoma city bombings, the victims of the first World Trade Center attack
in 1993, or the victims of Hurricane Katrina? What are your views, and do not tell me that it is a
matter that should best be left to Congress to decide. Thank you.

Ans, — Well, it really is a matter best left to Congress. If pressed, I would maintain that the current
responders who are litigating should be awarded compensation in a manner similar to the 9/11
Fnnd. This is because — as I stated in my testimony — the only reason the current litigants were not
paid by the 9/11 Fund is because they did not manifest any physical injury by the time the Fund
expired on December 23, 2003, Had they manifested such injurics, they would have been paid
(indeed, approximately 2,000 responders were paid over $1 billion because they physically
manifested such injuries). Thus, on grounds of elementary fairness, T would maintain they should
be paid. However, as I have repeatedly stated, I do nat believe a 9/11 type Fund should be
established by Congress for cther catastrophes or other tragedies.

Should the Victims Compensation Fund be funded by an annual appropriation?

Ang. —No. Ifthe 9/11 Fund is to be reenacted, it should be subject to the same open ended
authorization as the original 9/11 Fund i.e., no annual appropriation with authorization by the
Special Master being sufficient to juslify payment by the United States Treasury. This is
particularly important when it comes to alleged responder respiratory injuries since it is unclear
how many responders wili be eligible for compensation.
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The House Committee on the Judiciary
Subcommittee on the Constitution, Civil Rights, and Civil Liberties
And
Subcommittee on Immigration, Citizenship, Refugees, Border Security, and International
Law

April 1, 2008

Joint Hearing on Paying With Their Lives: The Status of Compensation for 9/11 Health
Effects

Answers to Questions for the Record
From:
Michael A. Cardozo
Corporation Counsel of the City of New York

Questions from Representative Sheila Jackson-Lee

1) You propose that the Victim's I'und should be reenacted. You further propose that the
City and its contractors be indemnified for the claims of any person who does not accept
an award from the reopened Victim Compensation I'und. Why would you propose to
limit recovery to an award under the Compensation 'und? The goal of the fimd was not
to mitigate the City’s damages but to ensure that victims could recover damages without
having to go through the long process of litigation. Please explain your answer.

ANSWER:

We do not propose to limit recovery to an award under a re-opened Victim Compensation
Fund (“VCEFE”), but to offer an award from the VCF as an alternative to litigation. When
Congress created the VCEF, it chose to offer eligible parties the option of filing a claim with a
no-fault compensation program or pursuing a lawsuit, with all the uncertainties and delays
inherent in litigation. This system worked remarkably well, providing compensation to
victims as an alternative to the costs and burdens of years of litigation with an uncertain
outcome. As Special Master Kenneth R. Feinberg observed, this approach “offered certainty
without significant delay, allowing families the option of a type of ‘closure.”” See I'inal
Report of the Special Master for the September 1/ " Victim Compensation I'und, at page 1.

We propose to re-open the VCF to allow people who were affected by the collapse of the
World Trade Center to forego litigation and apply to receive an award from the fund. For
those who choose litigation instead, we propose that the federal government indemnify the
City and its contractors for any judgment that might be obtained. Many federal agencies
participated in the rescue and recovery operation, and several took leading roles in key
aspects of the operation that are the basis of many of the lawsuits against the City and its
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contractors. For example, OSHA distributed over 130,000 respirators to WTC workers and
was closely involved in fit-testing workers for respirators. Tt also helped to ensure
compliance with health and safety rules at the WTC Site. In addition, the EPA led air testing
and analysis efforts and communicated the results to the public. Considering these facts, and
because the terrorist attack was an attack on the nation, we believe that it is fair for the
federal government to shoulder the costs of the attack.

2) Do you have any idea of how many new cases are being filed by first responders thal are
filing lawsuits for latent health injuries from the 9/11 attacks?

ANSWER:

The litigation pending in the United States District Court for the Southern District of New
York includes approximately 11,000 individuals who are suing the City and/or various
contractors who worked during the rescue, recovery, and debris removal effort following the
9/11 terrorist attacks. Based on the information available to the City and its contractors
through pleadings and discovery to date, most of the first responders and others claim to have
developed respiratory conditions (e.g., asthma, sinusitis, and rhinitis) or other medical
conditions. Most claim that the conditions manifested themselves for the first time a year,
two years or even more atter the end of the debris removal operations in June 2002. There
are even some claims for cancer allegedly related to claimed WTC exposure. Since most
forms of cancer have a latency period of at least ten years from the time of initial exposure to
the causative agent, it is not possible to know how many claims for latent health injuries will
be made in the future.

3) Is the captive insurance fund sufficiently capitalized with 31 billion dollars?
ANSWER:

This question raises an important issue, one raised in my testimony as the City’s Corporation
Counsel. As I stated, plaintiffs’ attorneys have stated in open court that the $1 billion will
not be nearly enough to settle all of the current claims. As a result, even with the existence
of the WTC Captive Insurance Company, Inc. (the “Captive”), the contractors would remain
potentially exposed to billions of dollars of additional liability in excess of the $1 billion of
insurance coverage that Congress explicitly provided for them and the City.

Even if the Captive were able to settle all of the current claims for $1 billion or less, such a
settlement would leave the City and contractors vulnerable to any claims that might be filed
in the future. New cases are being filed every week. The WTC Health Registry has
estimated that about 410,000 people were “most heavily exposed” to the dust cloud generated

_2.
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from the collapse of the World Trade Center. No one can predict if any of these individuals
will file suit.

This problem is compounded by the fact that plaintiffs could contend that certain types of
late emerging medical conditions were caused by their claimed WTC exposure. For
example, solid-tumor cancers typically have long latency periods, ranging anywhere from ten
to twenty or more years after exposure to a causative agent. Given these circumstances, the
$1 billion of insurance coverage may be insufficient to protect the City and its contractors.
Without a renewed VCF, coupled with indemnity from the federal government, the
contractors will remain in an indefinite state of financial jeopardy.

(4) The City has paid five (3) physical injury claims. If the City and its contractors are
immune from liability, as they claim, why is the Captive willing to pay physical injury
claims and not respiratory claims?

ANSWER:

The five claims that were paid were not handled by the Captive. Instead, one of the
Captive’s insureds tendered the cases to another of its insurance carriers, which handled
them. The Captive did not defend the cases, did not have an opportunity to instruct that
carrier as to any potential defenses, and did not make any direct payments to the plaintitts.
The City was not involved in these payments.

(3) There were no respiratory claims coming from the Pentagon site because those workers
were required to wear respirators and hazmat suits-—the workers that volunteered al
Ground Zero were working under no less emergent situation. Why were these iwo
groups of volunteer workers treated differently?

See answer to question (6), below.

(6) Why didi’t NYC and the contractors protect its workers as the Pentagon did?
ANSWER:

The World Trade Center attacks posed a disaster-response challenge that was unique in
nature, scale and scope in the center of a densely-crowded urban landscape. The City, its
contractors, and many state and federal agencies had to immediately and continually manage

numerous complex hazards unique to the World Trade Center Site and related locations.
These included:
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o The presence of the remains of nearly 3,000 victims of the attack;

¢ An unstable, ever-shifting debris pile consisting of approximately 1.8 million tons of
debris from 220 stories of office space;

e Therisk of a catastrophic collapse of the slurry wall: the concrete retaining structure
that prevented the Hudson and East Rivers from flooding the WTC Site and Lower
Manhattan;

o Fires within the debris pile that persisted for months and that had the potential to
release volatile organic compounds, PCBs, and other potential contaminants;

® An ongoing threat of Freon exposure from one of the world’s largest air-conditioning
systems.

Despite these and other persistent and recurrent dangerous conditions, first responders
relentlessly searched for survivors for weeks. No urban search and rescue operation in
American history approaches the scale of the WTC effort. Then, for months afterwards, the
workers searched for and retrieved thousands of human remains and items of personal
property (which were handled meticulously out of respect for the victims and because
Ground Zero represented a massive crime scene). The overall process of rescue, recovery,
and debris removal took about ten months.

Worker health and safety was the top priority throughout the WTC rescue and recovery
operation. This effort, which included twice-daily safety meetings, involved ongoing and
substantial participation by many state and federal agencies. The WTC operations involved
unprecedented levels of federal oversight. This included the United States Environmental
Protection Agency (EPA) and Occupational Safety and Health Agency (OSHA), both of
which maintained a constant presence at Ground Zero starting within the first few days of
September 11. Only these federal agencies had the expertise and resources required to
oversee these complex health and safety issues. With the EPA taking the lead, federal, state,
and city agencies took hundreds of thousands of air samples. Results of the sampling were
discussed by safety professionals as they were received.

Respirator distribution, fit-testing, and compliance monitoring efforts formed the cornerstone
of worker safety. The City established respirator distribution centers as early as September
12" with a network of centers put in place by the end of the first week. OSHA assumed
responsibility for respirator fit-testing and distribution starting September 20, 2001, OSHA
estimated that it distributed over 130,000 respirators over the life of the project.

For all these reasons, the Pentagon rescue and recovery operation cannot fairly be compared
to the WTC rescue and recovery effort. For example, the Pentagon fire ended in about a
week; there were not an untold number of fires burning under ten-to-twelve stories of rubble
that had to be carefully cleared over ten months. The Pentagon and the WTC both suffered

4.
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terrorist attacks, and the rescue/recovery operations and protective efforts at both were
responsibly and diligently executed. At each site, however, the scope of the particular
conditions confronting responders governed the requirements of the operation and the related
site safety measures.

(7) Because NYC and the contractors did not protect its workers, as the Pentagon did, how
can NYC now claim immunity?

ANSWER:

The City and its contractors worked tirelessly to protect all workers and responders at the
WTC Site. The assumption that the City and its contractors did not protect its workers is
unfounded and contradicted by the record in the pending litigation. The City and contractors
have a legal right to immunity for their WTC-related operations under New York statutory
and common law, as well as federal law. These immunity laws serve the essential public
interest of encouraging governments, private entities, and ordinary citizens to respond in
times of crisis without fear of the burden and expense of litigation. We are not simply
seeking to invoke these legal rights like some protective shield. We did, in good faith,
everything that reasonably could have been done to protect the workers, as well as the public,
throughout this long and trying national disaster response and recovery.

A number of laws, including the New York State Defense Emergency Act (“SDEA”), N.Y.
Unconsolid. Law Section 9101 ef seq. (McKinney 2006), provide immunity to municipal
governments (and their agents) for actions and decisions related to civil defense and disaster
response. The federal court presiding over the WTC litigation, while denying the City and
contractors’ motion to dismiss plaintiffs’ claims under the SDEA and other laws as
premature, nevertheless recognized SDEA immunity as “a valid defense.” In re World Trade
Center Disaster Site Litigation, 456 F.Supp.2d 520, 556 (S.D.N.Y. 2006), affirmed in pari,
dismissed in part (on other grounds), 521 F.3d 169 (2d Cir. 2008).

The WTC disaster has left deep scars in New York and throughout our country. We are fully
aware that these scars include potential impacts on the psychological and physical health of
WTC rescue and recovery workers and others who were present. That is why the City has
committed substantial funds and other resources to their medical needs (and that of the
public) and why the City strongly advocates for the re-opening of the VCF. But this should
not compromise the legal rights of the City and contractors to immunity.

(8) If Mayor Bloomberg directs the Captive to settle the claims against it and properly
compensate the First Responders, as Congress intended, will the Captive comply?

ANSWER:
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The Captive is not a city agency and is not under the Mayor’s authority." As such, the
Mayor cannot direct how the Captive uses its assets. Mayor Bloomberg, however, has
committed extensive City funds and resources to assist WTC rescue and recovery workers
and members of the public with potentially WTC-related physical and psychological
conditions.

Moreover, Congress did not set up the Captive to act as another VCF. The original VCF, as
discussed in the answer to question (1), was a no-fault compensation scheme requiring the
applicant to waive his or her right to sue for WTC-related damages. Congress established the
VCF in September 2002 as part of the Air Transportation Safety and Stabilization Act
(ATSSA). Congress subsequently provided funding for a captive insurance company as part
of the Consolidated Appropriations Resolution of 2003, a year after it created the VCF, to
provide insurance coverage for the City and its contractors. The Captive is wholly separate
and distinct from the VCF.

Congress’s mandate was explicit:

[TThe Federal Emergency Management Agency is directed to . . . provide, from
funds appropriated to the Federal Emergency Management Agency for disaster
relief for the terrorist attacks of September 11, 2001, in Public Law 107-117, up
to $1,000,000,000 to establish a captive insurance company or other appropriate
insurance mechanism for claims arising from debris removal, which may include
claims made by city employees.

Pub. L. No. 108-7, 17 Stat. 517 (2003). See also H.R. Rep. No. 108-10, at 1475-76

(2003).

As any insurance company, the Captive has a duty to defend its insureds: the City and its
contractors. The Captive will, of course, pay for the costs of any appropriate settlements or
judgments arising out of the WTC litigation.

Questions from Representative Steve King

(1) Inyour written testimony you advocate that the 9/11 Victim Compensation Fund be
reopened “to compensate the Ground Zero workers and area residents who report
that they were injured as a result of the terrorist attack.” Is there a way o quantify,
with any certainty, approximately how many people would be covered by such a
reopening of the 9/11 Victims Compensation Fund before Congress passes
legislation reopening the fund?

! The Mayor does appoint the members of the Captive’s Board of Directors, but they act
independently of the City and are not accountable to the Mayor or the City or its Contractors in
any manner. Their duty is to the Captive.

_6-
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o [fso, is it further possible (o break that group down into subgroups such as city
workers, federal government workers, those working for private contractors,
volunteers and those that lived or worked in the geographic proximity to the
World Trade Center site?

o [fso, is there a way within that data to quantify the number of individuals that
have respiratory or other physical conditions versus solely psychological
conditions?

o Interms of “Ground Zero workers” or responders, is there a list, or is it possible
to compile a list, of people that were authorized to be in and around the World
Trade Center site during the rescue, recovery and cleanup efforts?

ANSWER:

It is not possible to quantify with any certainty exactly how many people would be
covered by a re-opened Victim Compensation Fund or how many would avail themselves
of'it. The World Trade Center Health Registry, using criteria that factored in an
individual’s residence, location at the time of the attacks, and intensity and duration of
exposure, estimated that 410,000 people were “most heavily exposed” to the World Trade
Center collapse and its aftermath. Of these, more than 91,000 were rescue and recovery
workers and volunteers and more than 360,000 were building occupants, residents, and
“people passing by.” (About 28% of those potentially exposed met the criteria for more
than one category.) Of the rescue and recovery workers, over 20,000 worked for private
contractors; almost 27,000 worked for New York City (including police and firefighters);
about 8,500 were federal employees; over 26,000 were volunteers.

The Mayor’s World Trade Center Health Panel estimated how many people would seek
medical and mental health care each year that the people attribute to the collapse of the
World Trade Center. Based on a number of assumptions about treatment and medical
needs for suspected WTC-related conditions, the size of the potentially-affected
populations, and the estimated disease and treatment rates in those populations, the Panel
made the following estimates:

o Firefighters: 1,134 for respiratory illness; 3,240 for mental health.
® Police officers: 1,613 for respiratory illness; 1,713 for mental health.
o Other City workers: 274 for respiratory illness; 392 for mental health.

o Other workers and volunteers: 2,268 for respiratory illness; 3,240 for mental
health.

e Area residents, workers, and students: 12,272 for respiratory illness; 23,718
for mental health.
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We cannot know how many of these people would actually seek compensation from a re-
opened VCF or would file a lawsuit. We also cannot know how many of these people
might allege a psychological claim alone.

At present, there is no single list of people who were authorized to be at the World Trade
Center site during the rescue and recovery operation. The project was a mammoth one
and, particularly in the first few days, was somewhat chaotic.

(2) What benefits are city workers, including firefighters and members of the New York
City Police Department, who suffered health effects as a result of their work in and
around the World Trade Center site already entitled? Are they entitled (o these benefils
by virtue of being employed or formerly employed by the City? How are these benefits
Junded (through the City, State or I'ederal Governments)?

ANSWER:

All City employees who participated in WTC operations had health coverage on 9/11 and
would still have it if they are currently employed by the City, or retired with vested health
benefits. Beyond that level of baseline coverage, however, additional benefits available
to employees can differ significantly depending on agency.

For active-duty uniformed employees, once an agency medical professional determines
that a uniformed employee’s ailment is work-related, the employee is entitled to free
health care services—including physician visits, diagnostic tests, and inpatient care—
with no out-of-pocket payments by the employee.

Firefighters can use the services at FDNY’s Center of Excellence, which is part of the
federally funded WTC Medical Monitoring and Treatment Program. This program
provides comprehensive physical and mental health services, including free medication,
to all active and retired FDNY and EMS members who responded to the 9/11 attacks.

Other City employees, including police officers, who participated in WTC rescue and
recovery operations are eligible for screening and monitoring at the federally-funded
Mount Sinai Consortium Center of Excellence. Like the FDNY Center of Excellence,
this program also treats rescue and recovery workers who have developed physical and
mental health conditions that may be related to the WTC collapse.

City employees who did not participate in WTC rescue and recovery operations but who
were exposed to the WTC collapse because they worked in Lower Manhattan are eligible
for treatment evaluation at the WTC Environmental Health Center of Excellence, which
is funded by New York City to treat residents, area workers and students with potentially-
WTC-related health symptoms at three locations in New York City.

A new policy implemented by Mayor Bloomberg in 2007 encourages New York City

employees who may have been affected by September 11, 2001 terrorist attacks to
undergo a screening or treatment evaluation for potentially-WTC-related physical and

_8-
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mental health conditions by giving them four hours of time that is not deducted from their
sick or vacation leave.

In April 2008, the City augmented the mental health and substance use treatment
currently available at the federally funded Centers of Excellence by providing an
insurance-like benefit program that is structured to reduce barriers to care for any New
York City resident who continues to experience 9/11-related psychological distress. City
employees who reside in NYC are able to seek mental health and substance use services
through a licensed provider. Although the NYC 9/11 Benefit Program for Mental Health
and Substance Use Services is a payor of last resort, which means that New York City
residents must exhaust their private insurance before the program will reimburse them,
the City has waived this requirement for uniformed responders.

Pensions: New York City’s pension system also offers a safety net for City employees
who were affected by the WTC attacks. In 2005, the WTC Disability Law took effect in
New York State. The bill established a presumption that certain disabilities for certain
New York City employees were caused by their participation in WTC rescue, recovery or
clean-up operations. The law entitles the employee to accidental disability retirement
benefits for participating in WTC operations, subject to certain qualifications, making it
easier for eligible employees to obtain accidental disability retirement benefits for
participants in WTC operations.

Workers’ Compensation: Unitformed City workers are not covered by the Workers
Compensation program. They have a line-of-duty disability-retirement system. A
uniformed worker who can no longer perform the worker’s duties because of an injury or
illness incurred while on duty is eligible for a disability retirement that allows the worker
to retire with significant retirement benefits. But, as Dr. James Melius, Administrator for
the New York State Laborers” Health and Safety Trust Fund, observed in his testimony
before the House Appropriations Committee’s Subcommittee on Labor-HHS-Education
and Related Agencies March 12, 2008 hearing on “World Trade Center 9/11 Health
Monitoring and Treatment Program,” should a work-related illness first become apparent
after retirement, no additional benefits (including medical care) are provided, and the
medical benefits for even a recognized line-of-duty medical problem end when the person
retires.

Non-uniformed City workers are covered by the New York State Workers’
Compensation program. Under the program, workers who are injured or become ill
because of job-related factors are compensated for a portion of their wage loss and full
coverage for the medical costs associated with treating their job-related medical
condition.

The workers’ compensation system, however, does not offer a comprehensive solution to
address the health ailments that may be related to 9/11 exposure. The system is well
designed to handle typical workplace injuries that are apparent from the moment an
accident takes place (e.g., a worker who breaks his or her arm while working at the WTC
site).
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But the conditions alleged to have arisen from 9/11 present novel challenges to the
Workers” Compensation law and the entities that administer it, in large part because of
the factual issues inherent in a workers’ compensation claim. Timing is an initial
obstacle. Under the law, a claimant is required to provide notice of a work-related injury
to his or her employer “within thirty days after the accident causing such injury.”* In
accordance with the reforms enacted in 2006, a claimant with a qualitying condition has
two years from the date of disablement or the date when he or she knew or should have
known that the latent condition was causally related to his/her participation in WTC
operations to provide notice to the employer.” But this law does not eliminate the statute
of limitations: the law still requires a determination as to the “date of disablement,” as
well as a timely filing of a claim within two years of that date, a process that often leads
to factual disputes.

And even if the timing issues are resolved, demonstrating causation presents additional
difficulties. The Workers’ Compensation law places the burden on the employee to
prove that his or her injury resulted from participating in the WTC recovery and clean-up
operations. Because questions remain about whether particular conditions are caused by
exposure to the WTC site, a high proportion of workers’ compensation claims require
resolution of questions of fact by the state Workers’ Compensation Board, leaving
employees without benefits during the claim adjudication process.

(3) What is the durational period of the 9/1 1 rescue, recovery and cleanup effort? To
your knowledge, are all (or nearly all) of the claims asserted in the litigation against
the City and its Contractors limited to health effects that are alleged to have been
caused during this time period?

ANSWER:

The rescue, recovery and clean-up operation began on September 11, 2001 and lasted
approximately ten months, with operations coming to an end in about June 2002. The vast
majority of claims against the City and its contractors, according to the pleadings and
discovery to date, are related to respiratory and other medical conditions alleged to have been
caused by exposure to potential contaminants during the course of these operations. Some
plaintiffs also claim exacerbation of preexisting conditions.

(4) In your testimony, you indicated that the 81 billion appropriated for the World Trade
Center Captive Insurance Company would be insufficient to cover all of the claims
against the Cily and its contractors? Does the Cily have an estimate of the amount of
money that would be needed to cover all claims

2 New York stalc Workers’ Compensation Law §18.
* New York state Workers’ Compensation Law §163.

-10-
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As we stated in response to your first question, we have no way of knowing at this point how
many people would make a claim against a re-opened VCF. We therefore cannot know precisely
how much would be needed to resolve all of the current and future claims against the City and its
contractors.

What we do know is that the attorneys for the plaintiffs have stated that they thought that $1
billion would not nearly be sufticient. Only time will tell if they are right. And there is also a
concern that people may come forward in the future claiming illnesses, like cancer, that take
years, if not decades, to develop. Only a re-opened VCF, together with indemnity for the City
and its contractors, can provide a speedy, fair, and reliable way to compensate the victims of this
attack on our nation.

Question from Representative Nadler

(1) As you know, Mr. Feinberg testified to his willingness to assist the Congress and the
parties in any manner requested, and to do so pro bono. Would you be willing to allow
Mr. Feinberg to use his unique abilities to help work out a compromise as an alternative
to continued litigation?

ANSWER:

The City would certainly be willing to consider this possibility and to discuss this with the
Captive and the contractors. Any such resolution of the existing lawsuits, however, must
adhere to several fundamental conditions. 1t must remain within the limit of the Captive's
resources, leaving sufficient money available to protect the City and its Contractors against
possible future claims. It must provide payment only for valid claims for which plaintiffs can
provide appropriate proof. In addition, the City would be happy to work with Mr. Feinberg,
Congress, and all parties concerned to advance suitable legislation to re-open the VCF.

11 -
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City of New York -- Response To Congressional Question Re: Lists of WTC Responders

The identities of many New York City first responders and other City personnel who

participated in the WTC rescue and recovery operations at Ground Zero, the Fresh Kills Landfill
and other locations are reflected in various agency databases and records. Following are
examples of the agencies with large numbers of personnel involved:

The New York City Police Department (NYPD) created an NYPD World Trade Center
Database that contains the names of 34,250 then-active employees (including 2,980
civilian members) who participated in the operation; the assignment of uniformed
members to the WTC vicinity, Fresh Kills and other locations is also recorded in NYPD
daily roster assignment sheets.

The New York City Fire Department (FDNY) has information that more than 14,300
firetighters and EMS workers reported in their enrollment questionnaires for its medical
screening/monitoring program as well as information from interviews and work records.
Department of Sanitation (DSNY) assignment records indicate WTC-related work by
employees, and DSNY also established a database of 3,463 employees who participated
in the operations.

The Department of Correction (DOC) created a database in 2007 to begin tracking
employees who had participated in WTC-related work.

The City Office of Emergency Management (OEM) developed a credentialing program
to control access to the WTC vicinity. This evolved from the initial use of authorized
agency IDs and secondary forms of TD to individual WTC-site specific identification
cards.

Many other City agencies utilize some form of assignment, attendance or overtime
records that indicate employees who were involved in WTC-related assignments.

In addition, the four primary contractors managing quadrants at Ground Zero used sign
in/sign out sheets for their (non-city) workers. The Department of Design and
Construction (DDC) also maintains a list of more than 300 contractors and subcontractors
who worked at Ground Zero.

The City has also participated in extensive measures to ensure the provision of WTC-

health related information and services to its employees. For example, the City encouraged
eligible employees to participate in the WTC Health Registry run by the City’s Department
of Health and Mental Hygiene (DOHMH) and the federal Agency for Toxic Substances and
Disease Registry. The City also recently advised personnel of the availability of services at
the WTC Medical Monitoring and Treatment Program and the WT'C Environmental Health
Center and provided four hours of paid time off for employees to access these services. The
City has also established the New York City Employees 9/11 Health Communication
Service, which allows any city employee to sign up to receive bi-monthly emails about 9/11
related health information. Tn registering, the employee identifies for what agency he or she
worked at the time of 9/11.
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Responses to Questions for the Record from Anne-Marie Lasowski

Question: Are the four federally funded programs that you mentioned still in existence?
Response: Yes, the four programs are still in existence.

Question: Can aggrieved persons opt to sue in Court rather than collect under these four
programs or funds that you mentioned in your testimony?

Response: The answer varies for each of the four programs covered in my testimony as
discussed below.

Black Lung

There is no explicit provision in the Black Lung legislation prohibiting tort lawsuits by
miners afflicted by Black Lung disease. However, as explained below, because the
federal Black Lung program is coordinated closely with state workers’ compensation
programs and because those state programs generally preclude lawsuits for workplace
injuries, tort lawsuits related to Black Lung disease would be unlikely.

The Black Lung program provides benefits to coal miners or their family members for
death or total disability due to Black Lung disease. Under the Black Lung program, a
claim for death or disability must be filed with the federal Office of Workers
Compensation Programs (OWCP), which provides benefits funded by an excise tax paid
by mine operators. A claim also must be filed under the applicable state workers'
compensation law where such law provides adequate coverage for Black Lung benefits.
Federal Black Lung benefits must be reduced by the amount of any payments to a
claimant under a state workers' compensation program for disability caused by Black
Lung disease. (Under Department of Labor regulations, a state workers' compensation
law is deemed to provide adequate coverage when it is included on a list of such laws
maintained by the Secretary of Labor. Currently, no states have been deemed by the
Secretary to have adequate coverage.)

Childhood Vaccine

Under the National Childhood Vaccine Injury Act of 1986, an individual alleging a
vaccine-related injury may sue in court, but must first file a claim under the Vaccine
Injury Compensation Program. (Vaccine-related claims must initially be filed with the
United States Court of Federal Claims, where they are initially heard by special masters.
Claims for less than $1,000 may be brought in state or federal courts without prior filing
under the Vaccine Program.) If the Court of Federal Claims does not award
compensation or the claimant is dissatisfied with the compensation awarded, the claimant
may choose to reject the judgment and bring a civil action for damages. 1f the claimant
does elect to bring suit, the act limits the claims that the claimant can make against the
manufacturer.
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Radiation Exposure

The Radiation Exposure Compensation Program provides for compassionate payments to
individuals who contracted certain cancers and other serious diseases as a result of their
exposure to radiation released during nuclear weapons tests or through exposure to
radiation during employment in underground mines. The United States Attorney General
makes determinations on these claims and any award made may be offset by the amount
of any payment made pursuant to a final settlement or award on a claim arising from a
lawsuit external to this process.

Energy Emplovees Occupational lllness

The Energy Employees Occupational lllness Compensation Program compensates
eligible employees and contractors of the Department of Energy (DOE) and its
predecessors who developed serious illnesses such as cancer because of exposure to
radioactive or toxic substances while working in the atomic weapons industry. The
acceptance of compensation under the program is considered in full satisfaction of all
claims against the United States, a DOE contractor or subcontractor, or other specified
persons. Sums awarded in tort suits may be offset against compensation awarded under
the program.
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American Enterprise Institute for Public Policy Research

Az

May 8, 2008

Andres Jiminez

Subcommittee on Immigration, Citizenship,
Border Security, and International Law
United States Congress

Cannon House Office Building
Washington, DC 20515

Dear Mr. Jiminez,

T hereby submit responses to questions submitted by Representative Sheila Jackson-Lee
dated April 23, 2008.

1) Who were the original intended beneficiaries of the Victim Fund?

I'do not claim to be able to divine legislative intent. Some legislators may have voted for the Air
Transportation Safety and Stabilization Act to benefit the thousands of people killed and injured
on September 11; others may have agreed to the Victim Compensation Fund as a legislative
compromise to ensure that airlines would not be unfairly bankrupted by the economic and
litigation aftermath of the September 11 attack. Section 403 of the Stabilization Act states that
“It is the purpose of this title to provide compensation to any individual (or relatives of a
deceased individual) who was physically injured or killed as a result of the terrorist-related
aircraft crashes of September 11, 2001.” Section 405 of the Stabilization Act restricts
compensation to those present at the crash sites at the time or in the “immediate aftermath” of the
September 11 aircraft crashes. It is arguable that the execution of the original Victim
Compensation Fund expanded compensation beyond what Congress originally intended by
defining “immediate aftermath” to be four days.

2) Why should the Fund be the exclusive remedy to the first responders?

T don’t believe a federal Fund should be a remedy for the first responders. New York state
workers’ compensation laws (including the Zadroga bill, A. 4697, passed by the New York State
Assembly in 2007) already provide a substantial remedy.

I do believe that Congress should take steps to shut down the unjust litigation brought against
contractors and subcontractors who volunteered to help in an emergency situation, and are being
sued as deep-pocketed bystanders, because of the message it sends to Americans that, should
they volunteer to help a city recover from a terrorist attack, they will be targeted for litigation by
unscrupulous plaintiffs’ attorneys.

1of4
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T also argue that, if the Victim Compensation Fund is to be expanded to include remedies for first
responders, then the Victim Compensation Fund will not be successful unless litigation remedies

are limited or eliminated. As I state in my written testimony,

[C]laimants will not opt in to a voluntary administrative compensation system
unless they are confident that the administrative system will provide a superior
alternative. Congress can do that only by (1) increasing the attractiveness of the
administrative system by making it more generous or lenient; (2) decreasing the
aftractiveness of the tort system by limiting liability; or (3) eliminating the
voluntary aspect of the administrative system by making it the sole exclusive
remedy for certain types of injury.

As discussed in Sections II and III, above, H.R. 3543 already risks being too
permissive to claims and thus open to substantial abuse. Congress needs to limit
or eliminate tort liability over Ground Zero-related injuries to provide the proper
incentives for claimants to participate in the VCF rather than resort to the tort
system,

3) ‘Why should the Fund exclude recovery of those suffering from psychological
injury?

As I state in my written testimony,

The danger here is not simply the occasional false positive of unmerited
compensation, but the creation of a compensation structure that will be subject to
pervasive fraud. ...

If it is surprisingly easy to manufacture fake claims of lung ailment through mass
screenings, it is easier still to manufacture claims of “psychological injury,”
where self-reporting is the only possible verification, diagnostic criteria are
malleable, and falsification is all but impossible for many common psychological
injuries within the scope of the definition of “presumed WTC-related injuries.”
Awarding compensation for minor psychological injuries while avoiding fraud
will be impossible unless Congress or the Special Master caps damages at trivial
amounts and insists on independent medical evaluations.

Without firm medical criteria and the opportunity of scrutiny of claims on the
front end and the promise of criminal penalties for fraud on the back end, H.R.
3543’s Fund and the government fisc will be subject to substantial fraud and
abuse.

Moreover, as I extensively demonstrate in my written testimony, the definitions in the bill are
overbroad, and could be easily interpreted to entitle every New York resident to compensation.
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4) Why is it not appropriate that someone that suffered injuries from being a first
responder be compensated under the Fund?

1 note that New York state law already provides compensation to those who suffer injuries from
being a first responder, so the question is whether Congress should provide additional
compensation above and beyond the amount that New York state law provides.

The Victim Compensation Fund was unusually, and perhaps overly, generous. Such generosity
is problematic enough as a one-time special occasion. There is a fundamental unfairness in
distinguishing between victims of this terrorist attack and victims of the 1993 World Trade
Center bombing, or the Oklahoma City bombing, or the attack on the U.S.S. Cole or American
embassies in Aftica, Expanding the Fund to larger and larger popuiations multiplies the
unfairness, About 250 firefighters and police officers a year are killed and thousands more
injured in the line of duty without being entitled to millions of dollars of federal funding.

In addition, as I note in my written testimony, there is a distinctive difference between the deaths
and injuries from the plane crash and collapse of the towers and the deaths and injuries allegedly
caused from exposure to toxins at the World Trade Center site. In the first instance, there is no
dispute of causation, and little opportunity for fraud and abuse. In the second case, proving
causation is difficult, if not impossible, and any administrative compensation mechanism will
either undercompensate victims because of the need for strict medical criteria or be so lenient
that taxpayers will be victimized by fraud and abuse. The law firm behind many of the
thousands of pending lawsuits already has a track record of manufacturing questionable medical
diagnoses for litigation purposes, and the danger of a mulli-billion dollar fraud is large.

5) You indicate in your statement that companies should not be driven out of business
because of fear of expensive lawsuits, what do you think can reasonably and fairly
be done to mitigate damages?

The defendants in the World Trade Center litigation are mostly innocent bystanders who had no
say over air quality or safety. The companies being unfairly sued could not have done anything
to mitigate damages except refuse to volunteer to help in the recovery and cleanup efforts. The
danger is that, in responding to future terrorist attacks, other contractors will be deterred from
responding to a crisis because they fear unlimited and potentially bankrupting liability. Unless
Congress steps in to limit or eliminate these lawsuits, the only way that such contractors can
“mitigate damages” is to refuse to volunteer to help in a crisis. The lawsuits make America
worse off.

6) Although the contractors were paid $1 billion dollars, neither the City nor the
contractors have been willing to work with 9/11 workers injured in the WTC
cleanup to settle their claims and provide a comprehensive solution. How much
liability insurance do these multi-billion dollar companies have to supplement the $1
billion already contributed by the federal government to pay the claims of injured
workers?
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1 dispute several of the spoken and unspoken premises of the question: first, the vast majority of
the contractor defendants being sued are not “multi-billion dollar companies”; second,
contractors have not been paid “$1 billion dollars™; third, it takes two sides to settle, and the
plaintiffs are as much to blame for a lack of settlement for failing to make reasonable demands
that are related to medical causation and legal liability; fourth, it is impossible for the City and
contractors to provide a “comprehensive solution” without Congressional intervention to limit or
eliminate lability because of the constitutional limitations on the ability of parties to settie
alleged mass torts with alleged latent injuries under the Supreme Court cases of Amchem
Products, Inc. v. Windsor, 521 U.S. 591 (1996) and Ortiz v. Fibreboard Corp., 527 U.S. 815
(1999); fifth, the vast majority of the defendants being sued have no legal liability, and it is
therefore unjust to insist that the their innocent liability insurers cover the tab of the litigation;
and sixzh, it is almost certainly the case that a large number of the thousands of plaintiffs in the
September 11 litigation have not been “injured in the WTC cleanup.” I discuss these last two
issues in my written testimony.

There are dozens of defendants in the WTC cleanup litigation, and I do not know how much
liability insurance they have, The question fails to address the underlying problem: even if one
were to stick contractors’ existing liability insurers with the tab, one has to consider the ex anre
effect in responding to future terrorist attacks. Liability insurers will simply refuse to permit
their insured contractors to volunteer in clean-up efforts if they know they will be unfairly forced
by Congress to compensate responders whose injuries had nothing to do with the insureds’
conduct. Congress needs to provide prospective immunity to prevent this problem, and
retrospective immunity to fix the problem of the unfairness to the September 11 volunteers and
their innocent insurers.

Theodore H. Frank

Resident Fellow,

American Enterprise Institute for Public
Policy Research

Director,

AEFEI Legal Center for the Public Interest
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The House Committee on the Judiciary
Subcommittee on the Constitution, Civil rights, and Civil Liberties
and the
Subcommittee on Immigration, Citizenship, Refugees, Border Security,
and International Law

Questions for the Record from Representative Nadler

For Dr. Melius

"Please provide any data you have concerning mental health problems arising from the 9/11
attack on the World Trade Center."

There have been several studies published in the scientific literature documenting post-
traumatic stress disorder, depression, and other mental health problems persisting in
WTC responders, and clean-up workers and among community residents living near the
World Trade Center. A recent study published in Environmental Health Perspectives
provides documentation for high rates of these illnesses among the rescue and recovery
workers (attached). Of the more than 10,000 workers who participated in the Mount Sinai
study, 11% met criteria for probable Post Traumatic Stress Disorder (PTSDY); 8.8% had
probable depression; 5.0% had probable panic disorder; and 62% had subsiantial stress
reaction. According to Mount Sinai, the rate of PTSD among 9/11 respenders is
significantly greater than in the general population and is on par with the rate experienced
by veterans of the war in Afghanistan. This recent study is supported by other studies
documenting similar effects among fire fighters, transit workers, NYS personnel, and
other groups who worked at the World Trade Center after the 9/11 attack. Studies of
community residents living near the WTC have also documented similar mental health
problems among those residents as a result of the September 11 attacks.

"Are the Centers for Excellence currently treating individuals with mental health problems
arising from the 9/11 attack on the World Trade Center? If so, please provide any information
you have concerning the types of assistance being offered, and the number of individuals
receiving such assistance.”

The Centers for Excellence are currently treating thousands of rescue and recovery
workers for Post Traumatic Stress Disorder, Depression, and other psychological
problems resulting from 9/11. Overall, those centers have treated over 6000 rescue and
recovery workers for mental health problems resulting from 9/11 and are continuing to
treat thousands of these workers. Many also suffer from physical health problems
resulting from their exposures at the WTC. Some workers are just starting treatment
either because of reluctance to seek mental health treatment or because their symptoms
have become much worse. Treatment for individuals with mental health problems
include individual and group counseling by a mental health professional and/or the use of
medications for these disorders. It should be noted that Post Traumatic Stress Disorder
can be quite persistent and is difficult to treat.
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Responses from James Melivs, MD, PhD, to

Questions for the Record from Representative Sheila Jackson-Lee

1. Are the first responders recovering from Workers Compensation and other funds, apart
from the Victim’s Compensation Fund to your knowledge?

As | indicated in my testimony, some of the first responders are receiving compensation from
Workers' Compensation and other funds (line of duty disability retirement for uniformed workers,
Social Security Disability Retirement, efc.). However, it appears that many ill and disabled
responders are not yet receiving such compensation. In some cases, their claims have been
turned down, and many have applied for compensation and are still waiting for their claims to
adjudicated. The claims process in New York is complicated and may take many months or even
years before a final decision is reached. Meanwhile, many of the ill responders are unable to
work and undergo significant financial hardship.

2. In your experience, have you found that most of the 9/11 responder’s ailments are latent

and recurring?

The types of illnesses being experienced by the responders are latent and recurring. These
include the pulmonary disease, sinus disease, and the mental health problems. For the pulmonary
and sinus disease, many of the responders experienced acute symptoms while working at the
World Trade Center site (such as cough). Once they stopped working, they felt befter for a while
and then gradually developed symptoms that were more persistent and more disabling. While
some of these responders have partially recovered or ot least stabilized with treatment, among
others, the illnesses have goften worse. Although the World Trade Center-related mental health
problems are more variable, the chronic, persistent problems are often delayed (or latent). The
illnesses are recurring in the sense that the symptoms are persistent but tend to become more
severe in an episodic manner. For example, a responder with asthma due to their world trade
center exposures will have their symptoms become much worse if they are exposed to large

amounts of particulate on their job site and will then have to miss several days of work.



166

Responses from James Melius, MD, PhD, to

Questions for the Record from Ranking Member Steve King

1. In your written festimony you state that “in the period after September 11, over 50,000
emergency responders and recovery workers were exposed during the initial rescue work

at the site and in the subsequent clean-up and recovery activities.”

e What percentage of those approximately 50,000 workers have suffered
respiratory problems as a result of their work at the World Trade Center
site?

From studies that were done within the first few years after /11, we know that approximately
Q0% of the fire fighters at the scene and 70% of the other rescue and recovery workers reported
respiratory symptoms while working at the WTC site. Among the approximately 14, 500 fire
fighters monitored in the Fire Department program, 31% (approximately 4500) reported
continued lower respiratory symptoms , and 32% upper respiratory symptoms over two years
after September 11. A significant percentage (approximately 25%) had abnormal pulmonary
function tests. Over 2000 (14%) of these fire fighters are currently being treated for WTC-related
respiratory health problems in the Fire Department medical program. Among the other
responders, nearly 60% reported continued respiratory symptoms 1 to 3 years after September
11. Twenly eight percent had abnormal pulmonary function tests. Of the approximately 21,000
responders being followed in the medical program, over 5800 (28%) were being treated for

respiratory health problems.

»  Of those workers that have suffered respiratory health problems as a result
of their work at the World Trade Center Site, have any recovered
completely? If so, approximately what percentage has recovered
complefely?

A significant percentage of those with initial respiratory symptoms and health problems no longer
have symptoms and appear to be much better. Physicians working with these patients are
reluctant to state that anyone with symptoms has “recovered completely” as responders continue

to come in several years after 9/11 with symptoms that have gotten much worse only recently.
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There are no published data to provide a good estimate of those responders who have
“recovered completely”

¢ Have workers (not eligible for recovery under the 9/11 Victims
Compensation Fund) suffered non-respiratory longterm, physical health
problems as a result of their at the World Trade Center site?

Many of the responders have also suffered from gastric esophageal reflux disease (GERD) and
have required treatment for that illness. However, the vast majority of those also have upper
and/or lower respiratory health problems requiring treatment. There are also a small number of
WTC responders with chronic musculoskeletal problems as a result of their WTC work. Other
than these illnesses (and the many people with mental health problems as a result of September
11), no other illnesses have yet been conclusively linked to exposures from the WTC site. The
monitoring programs are continually evaluating their findings to determine if other illnesses

occurring among these responders are linked.

2. In your written testimony, you state that “tens of thousands of people living, working, and
going to school in the areas around the WTC were exposed immediately after the WTC
building collapsed or in subsequent weeks or months in their apariments, work places, or
schools.”

¢ What percentage of those living, working, and going to school in the area
around the World Trade Center has suffered respiratory problems as a
result of their work at the World Trade Center Site?

We know much less about the number of ill people living, working, or going to school in the
areas around the World Trade Center. Among the residents surveyed by the NYC Health
Department between two and three years after 9/11, more than half reported new or worsening
respiratory symptoms after their 9/11 exposures, and 2% reported newly diagnosed asthma.
Analysis of these data indicated that exposure to the dust cloud were more likely to report
respiratory health symptoms. Among the approximately 2000 patients seen at the Bellevue WTC
Environmental health Center, a high percentage are being treated for persistent respiratory
problems similar to those seen in the responder population. This population is not necessarily
representative of the WTC community residents and includes many people worked cleaning
building in the downtown area after September 11. In summary, we do not currently have
adequate data to accurately estimate the number of people with persistent respiratory health
problems as a result of their September 11 exposures. Studies currently underway by Bellevue
and the NYC Department of Health will help to provide a better estimate.
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¢ Of those that have suffered respiratory health problems as a result of living,
working, or going to school near the World Trade Center site, have any
recovered completely? If so, approximately, what percentage has
recovered completely?

As indicated above, we have very little data to estimate the pattern of WTC-related illness among
these populations. | am not aware of any available information to address these questions in a

quantitative manner.

3. In general, is the severity of the respiratory problems suffered correlated with the intensity
of exposure to the World Trade Center site? If so, is this most closely correlated with the

time of arrival at the site, amount of time spent at the site, or proximity to the site

In general, is the severity of the respiratory problems suffered correlated with the intensity of
exposure to the World Trade Center site? If so, is this most closely correlated with the time of
arrival at the site, amount of time spent at the site, or proximity to the site?

Studies of fire fighters and other rescue and recovery workers indicate that the intensity of
exposure is associated with the development of respiratory health problems among those groups.
Both the time of arrival at the site and duration of exposure are associated with the development
of respiratory health problems. Those arriving in the first few days have an increased risk as do
those who worked for longer periods of fime. There is less information available on proximity to
the site because most of the responders and other workers were not stationed in just one area but
moved around the site. There is additional research currently underway to better understand the

impact of these different exposure factors.

4. It Congress were to extend the 9/11 Victims Compensation Fund to cover those suffering
respiratory problems would there be a way to effectively screen those applying for
compensation such that only those whose respiratory problems were the result of exposure

to airborne toxins from the World Trade Center site received compensation?

For the responders and other people participating in the medical monitoring program, there
should be no significant problems ensuring that compensation is limited to those with illnesses
related to 9/11. The current legislation has steps to screen people entering the monitoring
program (i.e., they worked at the WTC and other eligible sites) and those being treated in the
medical program (i.e., they have a WTCrrelated condition). These screenings could be linked to
the VCF program to assist in identifying and ensuring appropriate qualifications for eligibility and
that there is adequate evidence that the health problems are WTCrrelated. For community
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residents, downtown workers, and students, this will be more difficult but (as required in the
legislation) this could be achieved by building on the criteria and conditions for the responder
medical programs. Studies currently underway and the extensive clinical experience of the
Bellevue medical program should help to develop fair and appropriate eligibility screening
criteria.

5. There are several programs providing health care fo New York residents, efc. ... Can you
give me an example of someone in the city that would not be covered by one of these
existing programsé

Although everyone in New York City currently has access to one of the WTC health programs,
there are financial limitations for the current programs that limit their ability to provide WTC
health monitoring and treatment for all of these populations. In particular, the Bellevue
Environmental health Center has limited resources and could not meet the needs for health care
for WTC-related medical conditions among downtown residents, workers, and students without
additional federal funding (which has not yet been released by DHHS). The responder programs
currently have adequate federal funding for the short termbut prior to 2007, there was no federal
funding for treatment, and many responders (especially those with limited or no health insurance)
struggled to obtain needed care. Without federal funding, the responders would be returned to
fragmented and limited medical care that would be defrimental to their recovery.
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