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OVERSIGHT OF THE FEDERAL
COMMUNICATIONS COMMISSION

WEDNESDAY, MARCH 14, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON TELECOMMUNICATIONS

AND THE INTERNET,
COMMITTEE ON ENERGY AND COMMERCE,

Washington, DC.
The subcommittee met, pursuant to call, at 9:00 a.m., in room

2123 of the Rayburn House Office Building, Hon. Edward J. Mar-
key (chairman of the subcommittee) presiding.

Members present: Representatives Doyle, Harman, Gonzalez,
Inslee, Hill, Boucher, Rush, Eshoo, Stupak, Engel, Green, Capps,
Solis, Dingell, Upton, Hastert, Stearns, Deal, Cubin, Shimkus, Wil-
son, Pickering, Fossella, Radanovich, Walden, Terry, Ferguson and
Barton.

Staff present: Johanna Shelton, Tim Powderly, Mark Seifert,
Colin Crowell, Maureen Flood, Dave Vogel, Neil Fried, Courtney
Reinhard.

OPENING STATEMENT OF HON. EDWARD J. MARKEY, A REP-
RESENTATIVE IN CONGRESS FROM THE COMMONWEALTH
OF MASSACHUSETTS

Mr. MARKEY. Good morning. The subject of today’s oversight
hearing is the Federal Communications Commission. This year, as
we look to the operation of the Commission, we will have the
chance to assess whether the agency that is tasked with overseeing
an important and vital sector of our national economy is properly
organized for such a role. In particular, our oversight will analyze
whether it is operating at maximum efficiency, what constructive
proposals can be considered to improve its operations, whether it
is adhering to congressional intent in implementing our Nation’s
laws and to what extent its policy agenda advances the public in-
terest. An overarching goal for this subcommittee during this Con-
gress will be to develop a plan for achieving ubiquitous, affordable
broadband service to every American.

Right now, depending upon the ranking one chooses to cite, the
United States is 15th in the world or 21st or 29th in broadband
penetration. Certainly, some of the countries ahead of us in the
rankings are not apt comparisons. Iceland, for example, is ahead
of the United States but has half of its population in one city, Rey-
kjavik, where the phone book lists people by their first name. Yet,
several countries that have leapt ahead, Japan, the Netherlands,
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Sweden, Israel, Finland, Canada, Belgium, surpass the United
States not only in broadband penetration, but also in speed.

The Commission still defines broadband at a minimum of just
200 kilobits per second, a speed that would only be considered
broadband service in many other countries if it had a good gust of
wind behind it. The reality is that America currently suffers from
the lack of an overarching broadband plan, a low speed threshold,
poor data and threats to the openness of the Internet. The Commis-
sion has a role to play with Congress and this subcommittee in
each of these areas. The Commission should explore ways to create
incentives for investment in new technologies; how to animate the
technology already in the ground, the copper network, for
broadband services and competition; how to modernize and ration-
alize universal service and how to ensure that wireless broadband
networks, municipal broadband networks and others can inter-
connect with the incumbent in an efficient and cost-effective way.

This subcommittee will hold several hearings on Internet free-
dom and network neutrality later this year, so I won’t dwell on
that subject here, other than to say it is an indispensable policy for
the future of the Web and must be addressed in a way that safe-
guards the open architecture that has made the Internet so vital
in so many sectors of our economy and our society.

An important step the Commission could also soon take to ad-
vance our broadband goals would be to revamp its data collection
and analysis. We simply need a better and more accurate picture
of broadband service in America. This will help policy makers iden-
tify solutions and fine tune remedies for overcoming obstacles and
achieving our national goals. Improved data collection is something
that also is a dire need in the area of media ownership. It is imper-
ative that the Commission know the extent of minority and women-
owned licenses. The fact that this information is not readily avail-
able to the public is alarming and hinders the Commission’s work
on promoting localism, media ownership, low power radio, small
business participation in wireless auctions and other important ini-
tiatives. I hope that this can be addressed soon, as well.

And finally, I want to mention the Commission’s cable franchise
order, which the Commission adopted in December on a 3 to 2 vote.
I am very concerned about the process by which the order was
adopted and the effect that this order will have on funding the
PEG channels and institutional networks or INETs. These local
cable access channels provide an important local voice in a media
environment marked by consolidation and INETs are often used for
public safety in homeland security purposes.

This is an important hearing, and we welcome the FCC Commis-
sioners here this morning, and we intend to have them appear as
frequent guests of this subcommittee as we proceed forward this
year. That concludes the opening statement of the Chair. We now
turn and recognize the ranking member, the gentleman from
Michigan, Mr. Upton.

OPENING STATEMENT OF HON. FRED UPTON, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. UPTON. Well, thank you, Mr. Chairman. I am glad daylight
savings time changed. We all got here, most of us, on time, as well.
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I thank you, as well as Chairman Martin and his colleagues for ap-
pearing before us this morning. While your positions may not be
the most glamorous in government, they are indeed among the
most important, and I welcome all five of you, and I look forward
to having an in-depth discussion on a host of issues today.

It is an exciting time in the world of telecommunications. Tech-
nology plays an integral role in all of our lives. We have seen tre-
mendous advancements in the last decade, and one can only imag-
ine what the next decade will hold. As the ranking member of this
subcommittee, I envision a tech sector that is indeed ripe for
growth. But we do have a responsibility to ensure that we do not
over-regulate industry with burdensome red tape. Last year, the
House overwhelmingly, by a super majority vote of 321 to 101,
threw its support behind creating a national cable franchise proc-
ess to knock down barriers and to streamline the process for the
competitive cable entry into towns, cities, villages and counties all
across the country.

And while a national franchise is a commonsense solution that
would have leveled the playing field and expedited new entrants
into the marketplace, our legislation, unfortunately, did not survive
the 109th Congress. But the end of the last Congress did not put
an end to the conversation. Although our bill did not become law,
the mission continues, and I applaud the FCC for attempting to ac-
complish some of the same objectives that we were striving for via
their rulemaking process. The FCC’s action was an important first
step, and I hope that as they move forward, they take the nec-
essary steps to include existing cable companies under the um-
brella, as well.

Our legislation struck the right balance for consumers, providers
and municipalities, and I would like to think that our bill helped
to lay the framework for States to purse their own franchise bills.
California recently became the ninth State to change its law to
allow statewide video franchise licenses and I am pleased that my
State of Michigan also adopted a streamlined process, and 14 other
States are also currently considering similar legislation.

As each State allows statewide entry into the video market, con-
sumers shortly thereafter reap the benefits, enjoying more services
at lower prices. States changing their teleco laws also allow for the
further deployment of broadband and while the tech sector is the
engine that drives the Nation’s economy, there is no question that
our economic growth is directly related to broadband deployment.
Broadband is the equivalent of the country’s interstate highway
system of the 1950s. Communities that were not located near an
exit or an on-ramp experienced little growth through the decades.
The same can be said as we look at broadband.

As the chairman said, we are all embarrassed to say that the
U.S. currently ranks 12th among developed nations in access to
broadband, even behind Japan, Korea and Iceland. We must con-
tinue fostering greater broadband deployment and access nation-
wide through deregulation, as well as further development deploy-
ment of the spectrum, such as with the DTV legislation, which will
help deliver broadband to communities throughout the country, in-
cluding the most rural of locales. If our communities are not wired,
then we will continue to fall further behind other nations.
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In addition to broadband deployment, I remain quite concerned
on a number of issues. Media ownership caps continue to thwart
the broadcast industry. As we speak, the WARN Commission is
working to establish a national alert system for the 21st century.
The NTIA’s announcement this week on converter boxes reminds
us that the DTV transition is on the horizon. I look forward to
hearing the Commissioners’ thoughts on these and other issues of
critical importance.

And lastly, I want to commend all of your work, particularly
Chairman Martin, for being such a loyal partner in our effort to in-
crease the fines for indecency by tenfold. The new law which Presi-
dent Bush signed last June delivered something of real value to
families across the Nation, and I would remind all of us that it was
with strong bipartisan support in not only this subcommittee, but
the entire Congress, that saw the enactment of this important leg-
islation.

I want to thank all of you for being here this morning. Look for-
ward to your testimony and the dialog that we will have, and I
yield back. Thank you, Mr. Chairman.

Mr. MARKEY. The gentleman’s time has expired. We recognize
the gentleman from Pennsylvania, the vice chair, Mr. Doyle.

Mr. DOYLE. Thank you, Mr. Chairman, and thank you for hold-
ing this hearing. It is an important hearing, and welcome to the
members of the Commission. Mr. Chairman, I have many, many
questions today, so I am going to waive my opening statement and
take the time on the back end.

Mr. MARKEY. The Chair recognizes the gentlelady from Califor-
nia, Ms. Harman.

OPENING STATEMENT OF HON. JANE HARMAN, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF CALIFORNIA

Ms. HARMAN. Thank you, Mr. Chairman. I would like to welcome
the members of a very important regulatory commission, especially
Commissioner Tate, who is making her first appearance before us.
That may be true of Commissioner McDowell, as well. Two out of
five. You toil on matters big and small. In the small category,
though big to my constituents, I want to thank you again for your
heroic, though unsuccessful, efforts to block needless area code
splits in California. As for the big category, as stewards of spec-
trum licenses, you decide who will get to use the public airwaves.
For our Nation’s first responders in the communities they serve,
this can be, this is, a life and death decision.

It is astonishing that leaps and bounds in technology, rep-
resented by the BlackBerries and cell phones in this room, seem to
have passed over our firefighters and police officers. The DTV tran-
sition deadline is less than 2 years away. By my lights, it should
be much sooner. But nonetheless, the auction of 700 MHz will take
place in less than 1 year, and the $1 billion grant program for inop-
erability will be out the door this fiscal year. We need a quick reso-
lution on your rulemakings for public safety broadband networks
in the 700 MHz band, otherwise we risk wasting Federal money
and local agencies’ time and efforts to build networks within a re-
gional and national framework.
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I can’t stress how important this is. As Katrina showed us, the
lessons of the 9/11 attacks will haunt our Nation until we get it
right. I am one who sadly believes we are probably in store for
more natural and more terrorist attacks in this country, and they
could come at any time. We still don’t have the infrastructure for
interoperable communications. A lot of this rests on you, and I
would hope, as one member of this committee, that we can provide
all the support you need to make the best and wisest decisions
quickly so we can get on with it. I yield back the balance of my
time.

Mr. MARKEY. The gentlelady’s time has expired. The gentleman
from Mississippi, Mr. Pickering.

Mr. PICKERING. Mr. Chairman, I will waive the rest of my time
and save those for the questions. Thank you.

Mr. MARKEY. Gentleman from Oregon, Mr. Walden.
Mr. WALDEN. Thank you, Mr. Chairman. I, too, am going to

waive and save the time for questions.
Mr. MARKEY. The gentleman from Texas, Mr. Gonzalez.
Mr. GONZALEZ. Waive opening.
Mr. MARKEY. The gentleman from Indiana, Mr. Hill.
Mr. HILL. Mr. Chairman, I, too, will waive my opening statement

and ask questions later on.
Mr. MARKEY. The gentlelady from California, Ms. Eshoo.

OPENING STATEMENT OF HON. ANNA G. ESHOO, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALIFOR-
NIA

Ms. ESHOO. Thank you, Mr. Chairman. Chairman Martin and
Commissioners, welcome to the Energy and Commerce Committee.
I can’t help but think that you might have needed someone to help
guide you to the place because it has been a very long time since
the Commission has been here. Actually, it is 3 years ago this
month when the Commission was here at that time, the Janet
Jackson-inspired indecency hearing, and I really don’t recall the
last time the full Commission has been here. So this is an impor-
tant hearing, and Mr. Chairman, thank you for calling it.

Chairman Martin, I am particularly pleased to see you because
I am eager to hear from you about your management of this all-
important agency. I continue to hear concerns from my constituents
and many others; many, many complaints about matters before the
Commission, complaints that the Commission is unresponsive, in-
sular and even capricious, at times, in terms of its actions. From
the mundane, everyday business of the Commission to actions sur-
rounding mergers of some of the largest corporations in the world,
there is a consistent thread about the Commission and that is that
it is nontransparent, has a heavy-handed decision making process
during your tenure as chairman.

I am being very rough on you, but I think these are things that
we really need to talk about and get out on the table, and as I said,
it has been a long time since the Commission has been here. What
concerns me most is the lack of transparency and the fairness in
the Commission’s deliberations regardless of the outcome. Some-
times we agree, other times we don’t agree. That is not the point.
Many of the actions taken by the Commission in recent years bear
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out what I just said. But I think that the consideration of the re-
cently concluded AT&T-BellSouth merger is the most troubling, at
least it is to me.

You were clearly intent on expediting the AT&T-BellSouth merg-
er, and I think being expeditious is important, because these are
timely decisions. And we can agree to disagree on whether comple-
tion of the merger was grounded, really, in the interests of consum-
ers, but what I don’t agree with and what I certainly don’t support
are the lengths to which you, as the chairman, went to to try to
force the merger through the Commission.

In particular, I think you are now the father of a new word in
the English language, and that is ‘‘unrecuse.’’ I have never heard
of unrecuse before. I thought if one recuses themselves, that that
stands, and I found that tremendously troubling, and I salute Com-
missioner McDowell in how he conducted himself, but that essen-
tially that he was forced to participate in the merger proceedings,
I think is cause for deep concern. It is very difficult to develop con-
sensus, but really, as policy makers, that is the job that is given
to us, especially in the public square, because we are not here for
ourselves, we are here to represent the people of our country.

I don’t think that action has instilled confidence in the Commis-
sion with the American people. This is all public and of all places,
the Federal Communications Commission. So it is very troubling to
me. And then once that failed and then you had to achieve a bipar-
tisan consensus to approve the merger, you and Commissioner
Tate, whom I welcome here today, took the extraordinary step, and
I don’t know if this has ever been done at the Commission before,
to disavow many of the critical merger conditions to which you and
AT&T had agreed. I mean, this is the equivalent of signing state-
ments; where the president signs legislation and then says I don’t
like parts of it, so I am not going to honor it. And so I think we
have to have a discussion of that.

So welcome to the committee. I look forward to the testimony,
and I certainly look forward to the questions that we will pose and
your answers to them.

Mr. MARKEY. The gentlelady’s time has expired. The gentlelady
is also right. It is unusual to have the FCC here. It may be impos-
sible to reunite the Beatles, but for the first time in 3 years, we
have reunited the FCC in front of this committee, so it is a big his-
toric day. Let me turn and recognize the gentleman from Michigan,
the chairman of the full committee, Mr. Dingell.

OPENING STATEMENT OF HON. JOHN D. DINGELL, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF MICHI-
GAN

The CHAIRMAN. Mr. Chairman, I thank you for your courtesy and
I commend you for holding this hearing. It has been 4 long years
since this committee conducted a general oversight hearing on the
Federal Communications Commission. Indeed, this is the first such
hearing for this chairman in his new role and for two of the re-
maining Commissioners.

The FCC is an independent agency created by the Congress. It
is an arm of the Congress. And this committee, a committee on
which I have proudly served for some while, has jurisdiction over
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this agency and the Nation’s telecommunications laws. I have great
respect for the important work of the FCC and its Commissioners.
The FCC writes regulations for industries that are vital to our de-
mocracy and to our economy. The laws charge the FCC with serv-
ing the public interest. That means all parties, rich, poor, minori-
ties, small business owners, large business owners, rural residents,
people with disabilities, should be fairly, properly and promptly
treated by the Commission and its policies.

It is equally vital that this committee exercise vigilant and prop-
er oversight of FCC activities. For some time, the Commission has
not been subject to an appropriate level of congressional oversight.
This oversight slumber seems to have led to some rather unfortu-
nate and unwelcome consequences. The FCC has strayed from its
sole duty; that is to implement the laws as passed by the Congress.
The FCC is not a legislative body. That role resides here, in this
room, with the people’s elected representatives. And it is also not
an arm of the administration, something which no administration
in my recollection has understood fully, but it is something that
Sam Rayburn believed in very strongly, and it is something which
the current occupant of the chair of this committee believes with
equal strength.

Now, when the FCC loses its proper role or proper sight of its
proper role, consumers suffer, as does the credibility of the agency.
I fear that this has too often been the case. Last December the FCC
adopted a measure concerning cable television franchises. The mat-
ter was one on which Congress had been actively engaged. In 1984,
those of us who wrote the law established well-defined and distinct
roles in cable regulation for local governments and for the FCC. If
reform of that regulatory structure is necessary, then it is the
Congress’s prerogative to undertake such action, as we have done
before. It is not, however, a role for the FCC.

In this case, the Commission, not the Congress, preempted local
governments on matters involving municipal property. The Com-
mission had good intentions, and I hope they were good, notwith-
standing the fact that the Congress already has assigned franchis-
ing matters, such as franchising negotiations and universal build-
out requirements, to local officials, not the FCC. I strongly support
efforts to increase cable competition and lower prices for cable con-
sumers and have been working for many years to achieve both of
these goals.

The Commission must work, however, entirely within the frame-
work of existing laws to achieve that goal, and it must respect the
laws that are enacted by the Congress and not exceed the authori-
ties which it is given. That, however, did not happen here. The
Commission chose to ignore the well-settled divisions of responsibil-
ity. Such action is unwise and may, I fear, give rise to false hopes
to consumers.

Furthermore, the Commission appears to be continuing a dis-
turbing practice of voting on measures long before they are com-
plete. Once voted, the Commission often takes months to issue a
proper order. One such delay, the AT&T-BellSouth merger order,
has forced dissatisfied parties into court where they are compelled
to sue over a press release. I find nothing on this in the Adminis-
trative Procedures Act or in the histories of the legislative govern-
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ment and the regulatory agencies. I find regulating by press re-
lease to be a curious way, then, to interpret the Administrative
Procedures Act.

There is also the matter of forbearing from certain statutory pro-
visions due to arbitrary inaction. In a recent case, a 2–2 tie re-
sulted in the grant of a forbearance petition. Because the Commis-
sion failed to release an order in that case, it is not clear as to the
precise relief which is granted or the reason for the decision or who
will benefit and who will be hurt. It is not apparent to me how the
public or the courts can judge the wisdom of agency activity in such
circumstances.

There is also the matter of the Commission’s responsiveness to
consumers. I understand that the Commission has recently turned
its attention to backlog consumer complaints, including thousands
of do-not-call complaints dating back to 2003. We will be asking the
Commission to make available to us some of these complaints and
the Commission’s response. I understand that the Commission’s re-
sponse, in some instances, is to return the complaint to the com-
plainer with the request that further information be sent in com-
plaints that are as much as 4 years old. I find this curious and dis-
couraging, and I think that it raises questions about whether the
Commission is working hard and whether we need to schedule an
oversight hearing in this committee every month to keep the busi-
ness of the Commission on track.

The FCC is an important instrument of Congress, designed to
help the public good. Whether you have worked for political cam-
paigns, the executive branch, Capitol Hill or the private sector, it
is important to remember that once one assumes a seat on the
Commission, one is obligated to act independently and to promote
the public interest. I hope that from this committee meeting will
come some strides in that direction for the committee, for the exec-
utive and for the FCC. Thank you, Mr. Chairman.

Mr. MARKEY. The Chair recognizes the gentleman from Ne-
braska, Mr. Terry.

Mr. TERRY. I will waive.
Mr. MARKEY. The gentleman from Georgia, Mr. Deal.

OPENING STATEMENT OF HON. NATHAN DEAL, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF GEORGIA

Mr. DEAL. Thank you, Mr. Chairman, and I would like to thank
the Commissioners for being present with us today. I would just
like to raise a few issues with you and hopefully hear your com-
ments during your testimony or during the questioning period.

To start with, I would like to hear your opinion regarding the
current Government regulated retransmission consent regime.
When I first began talking about this issue a few years ago, I as-
serted that the system was broken and could cause harm to con-
sumers. Recent events have unfortunately proven my assertion is
true. Over the last 6 months, thousands of consumers have lost ac-
cess to local broadcast programming due to failed negotiations.
From what I understand, what we have witnessed to date may just
be the tip of the iceberg. With everything I have seen, the retrans-
mission consent system lacks the principles normally present in a
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free market. I will say it again. Retransmission consent regime
lacks the principles that we find in a free market.

I know the proponents of the current regulatory regime assert
that because agreements are being reached, the system must be
working. I am not convinced by that argument. Just because agree-
ments ultimately are reached does not mean that the system is
good and fair or that all parties are willing participants. The more
I have learned about how this system works, the clearer it becomes
to me that the retransmission consent negotiations are based on
Federal regulations which do not grant a level playing field to all
players. In short, I believe the current system leads to agreements
based not on free market values but on who has the most
leveraging power.

Second, I would like to learn what the Commission plans, when
it plans to complete its proceedings and issue a final order in re-
gard to white spaces. I believe it is important that we move to fa-
cilitate the use of unlicensed white spaces, as they will lead to in-
creased broadband access for millions of Americans and enable a
wide range of innovative wireless devices and services.

And lastly, I would like to ask the chairman, hopefully, to ex-
plain the Media Bureau’s recent decision on set-top boxes. I have
heard concerns from rural cable subscribers that the decision may
lead them to pay $2 to $3 more on their cable bills each month,
and it is possible that the Commission will soon review this issue.

Thank you, Mr. Chairman. I look forward to the comments and
the questions.

Mr. MARKEY. The gentleman’s time has expired. The gentleman
from Michigan, Mr. Stupak.

Mr. STUPAK. Mr. Chairman, I welcome the Commission, and I
would waive my opening and reserve my time for questioning,
please.

Mr. MARKEY. Gentleman from New York, Mr. Engel.

OPENING STATEMENT OF HON. ELIOT L. ENGEL, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW
YORK

Mr. ENGEL. Thank you very much, Mr. Chairman, for holding
this important hearing. It is absolutely imperative that we have
the Federal Communications Commission Chairman and Commis-
sioners testify on a regular basis. I would like to take this oppor-
tunity to address some issues of concern to me, but first, I would
like to start by thanking the Commission for allowing WRCR, a
local radio station in my district, to change its operating frequency
from 1300 to 1700 kilohertz.

The change will greatly improve the coverage of this station. It
is a valuable asset for Rockland County, NY, in the event of an
emergency. Many people would turn their radio dial to WRCR for
immediate, up-to-date information. Couldn’t do it before because
the signal wasn’t good, and the new expanded coverage will guar-
antee that all residents of Rockland County will have this essential
information, so I thank the Commission for its efforts.

Today we will hear many of our colleagues bring up an array of
important issues that are within the FCC’s jurisdiction. One issue
that is of particular importance, obviously, is the state of the DTV
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transition. The FCC has been tasked with the responsibility of the
success of this transition. If they don’t approach the analog cutoff
date with care and consideration, the consumer, as we have said
many times here before, millions of TV-viewing Americans will be
left with a black screen on that day.

I am concerned that the FCC is relying heavily on a Web site to
inform consumers about the transition and how to prepare for the
analog cutoff day. I don’t believe that is enough. Twenty-one mil-
lion U.S. households rely on over-the-air TV. Many of them are mi-
norities and have a combined income of $30,000 or lower and do
not have immediate access to the Internet, and I am not convinced
that simply a Web site will help these families, by itself.

The FCC has proposed a DTV program, which in 2008 was only
allocated $1.5 million for outreach. If you contrast that with the
city of Berlin, Germany, who accomplished an analog cutoff in
2003, city of 3.3 million, spent close to a million dollars in con-
sumer education, while we have to educate 300 million citizens,
and if we are only planning on spending $1.5 million, I really don’t
think that is enough, so I would like to explore that in some of the
questions.

Obviously, also, I am very concerned about broadband penetra-
tion. The U.S. continues to languish behind other nations in
broadband penetration, and the Commission ruled on streamlining
the franchising process recently, so I would like to hear some state-
ments about that. When we are talking about having the FCC en-
sure that competitors have access to provide video service to apart-
ments and condominiums, I think we need to have some questions
about that. I have also, in New York, we have our new governor,
who was then attorney general, investigated into alleged pay-for-
play practices between major record labels and radio stations, and
I intend to ask some questions about that.

And I would also like to hear if we could sort of draw out the
opinions of the XM and Sirius satellite radio services, which have
decided to merge. We heard testimony just last week about that,
and some of the argument is that satellite radio is just one part
of the radio world, not just its own market. I would tend to agree
with that and would wonder what the Commissioners have to say
about that, so gentlemen and lady, I look very much forward to lis-
tening to all of you. It is nice to have two new Commissioners here
and our three old friends, not really old, but our three friends, and
again, thank you for the job you do. We may not always agree, but
we know you do important work and we appreciate it. Thank you.

Mr. MARKEY. I thank the gentleman. The gentlelady from New
Mexico, Mrs. Wilson.

Mrs. WILSON. Thank you, Mr. Chairman. I will reserve for ques-
tions.

Mr. MARKEY. The gentlelady from California, Ms. Solis.
Ms. SOLIS. I will waive.
Mr. MARKEY. She will waive her time, as well.
Mr. MARKEY. The gentleman from Illinois, Mr. Rush.
Mr. RUSH. Mr. Chairman, I will waive.
Mr. MARKEY. The gentleman from Washington State, Mr. Inslee,

will reserve. And the gentleman from Texas, Mr. Green.
Mr. GREEN. I will reserve, Mr. Chairman.
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Mr. MARKEY. I think that that is all of the opening statements
that the subcommittee will entertain, and that will give us an op-
portunity to turn to our extremely distinguished panel this morn-
ing. Statements will be accepted for the record.

[The prepared statements of Mr. Pallone and Mrs. Capps follow:]

PREPARED STATEMENT OF HON. FRANK PALLONE JR., A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW JERSEY

Good morning Chairman Martin and other members of the Commission. I want
to begin by thanking Chairman Markey for holding this long overdue oversight
hearing.

The FCC, like every other agency of Government, is accountable to the people and
the Congress. Yet, this Commission has decided to not follow that principle. As a
creature of Congress, their job is to interpret the law, not to legislate it. Instead,
they have decided to give itself the authority to pick winners and losers in the tele-
communications marketplace, and the consumer is suffering.

We have witnessed inaction and backlogs over the past few years, which includes
lengthy delays of very important matters to consumers. In fact, this FCC has the
lowest output since 1994.

As a firm believer in competition, I have seen firsthand the benefits it provides
to consumers. However, having only two realistic broadband choices is not competi-
tion. All consumers should have plenty of choices for broadband, leading to afford-
able prices and better services. But I am concerned that the FCC’s recent policies
and procedures have resulted in weak competition within the broadband market-
place.

The United States is the country that invented the Internet. However, it has fall-
en to 16th in the world in broadband penetration. I am also worried about the lag-
ging broadband deployment, as well as the FCC’s unreliable broadband data.

President Bush has urged that affordable high-speed Internet access be available
to all Americans by 2007. However, he has not set out a national broadband policy.
Meanwhile, the FCC recently released a ‘‘Broadband Report’’ in which they defined
broadband with speeds of 200 Kilobits. This definition is from 1999 and is obsolete.
Innovation has flourished over the past few years, and with services like YouTube
and others that measure is no longer acceptable.

The report also measures penetration by ZIP codes, assuming a ZIP code is fully
serviced if only one person has broadband. These types of measurements are flawed.
I do not believe this committee and this Congress can enact the right policies if we
aren’t given an accurate overall picture.

More specifically, as the chairman of the Health Subcommittee, I recognize the
importance high speed interactive broadband can have for health professionals and
patients. As the Communications Workers of America cited in their recent report,
‘‘Speed Matters,’’ high speed ‘‘enables remote monitoring, efficient chronic disease
management and more effective responses to emergencies.’’ Broadband gives
healthcare great possibilities by increasing access, lowering costs and providing bet-
ter flexibility.

The FCC is not proactively recognizing their responsibility to the American peo-
ple. I hope with some more guided oversight, we can begin to address these impor-
tant issues.
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Mr. MARKEY. The entire Federal Communications Commission,
appearing before us. You can see that there is an intense amount
of interest in your testimony here today. We welcome you back, Mr.
Chairman, before the full committee. We look forward to your testi-
mony and the testimony of any of the other Commissioners who
wish to make opening statements and then we will turn to ques-
tions from the subcommittee members, so Mr. Chairman, whenever
you are comfortable, please begin.

STATEMENT OF KEVIN J. MARTIN, CHAIRMAN, FEDERAL
COMMUNICATIONS COMMISSION

Mr. MARTIN. Well, thank you, and good morning, Chairman Mar-
key and Ranking Member Upton and all the members of the com-
mittee, and thank you for the opportunity to be here with you
today. I have had the privilege of serving at the Federal Commu-
nications Commission for over 5 years, including 2 years as the
agency’s chairman, and during this period, my colleagues and I, fol-
lowing guidance from this committee and Congress, have overseen
a telecommunications industry undergoing rapid and unprece-
dented change.

These changes have seen the telecommunications industry tran-
sition from a period of sharp decline to a time of significant growth.
Ushered in by the broadband revolution, companies and consumers
alike have finally found the promised land of convergence. Tele-
phone calls are now being made over the Internet, television pro-
grams are increasingly watched on the computer, not on TV, and
cell phones are mini computers. They take pictures, play songs,
send e-mails and hopefully soon will even send and receive emer-
gency messages.

These technological advances and converging business models
are creating unparalleled opportunities and considerable chal-
lenges. With this guidance in mind, the Commissioners try to make
decisions based on the fundamental belief in promoting a robust,
competitive marketplace. Competition is the best method of deliver-
ing the benefits of choice, innovation and affordability to American
consumers. Competition drives prices down and spurs providers to
improve service and create new products.

The Government, however, still has an important role to play.
The Commission has worked to create a regulatory environment
that promotes investment in competition, setting the rules of the
road so that players can compete on a level playing field. For in-
stance, shortly after I became chairman, we removed legacy regula-
tions like tariffs and price controls which discourage providers from
investing in broadband networks. Since then, broadband penetra-
tion has increased, while the prices of DSL and cable modem serv-
ices have decreased.

The Government also must act, when necessary, to protect con-
sumers and achieve broader social goals. Public safety has been
and will continue to be one of the Commission’s top priorities. In
the first major role in my tenure, we applied stringent 911 rules
to VOIP telephone service providers. Many believe that our actions
were too aggressive; the Commission unanimously disagreed. The
911 rules we applied require that people receive the same guaran-
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teed access to emergency services as do those using traditional
phones.

Broadband technology is a key driver of our economic growth and
enables almost all of today’s innovations. The ability to share in-
creasing amounts of information at greater and greater speeds in-
creases productivity, facilitates commerce and helps drive innova-
tion. Perhaps most important, broadband has the potential to affect
almost every aspect of our lives. During my tenure as chairman,
the Commission has worked hard to create a regulatory environ-
ment that promotes broadband deployment. We have removed leg-
acy regulations like tariffs and price controls that discourage car-
riers from investing in their broadband networks, and we work to
create a regulatory level playing field among broadband platforms.

And we have begun to see some success as a result of the Com-
mission’s policies. According to the Commission’s most recent data,
high speed connections increased by almost 52 percent for the full
year ending in June 2006. An independent study by Pew Internet
and American Life Project confirmed this upward trend, finding
that from March 2005 to March 2006, overall broadband adoption
increased by 40 percent, from 60 to 84 million, twice the growth
rate of the year before.

And perhaps most importantly, the Pew study found that the sig-
nificant increase in broadband adoption was widespread and cut
across all demographics. Broadband adoption grew by more than
120 percent among African Americans and by almost 70 percent
among middle income Americans. During the same time, the aver-
age price of broadband paid by consumers has also dropped. The
Pew study found that in February 2004 to December 2005 the aver-
age price for home broadband access fell from $39 to $36 per
month, and for DSL, monthly bills fell from $38 to $32, or almost
20 percent.

And while the Commission has worked hard to promote
broadband access, there is more we can do. The Commission is
committed to obtaining better information about broadband deploy-
ment and services nationwide. Since I became chairman, we have
already taken steps to improve the information we collect and re-
port. For instance, for the first time last year, we began reporting
information regarding different speeds of broadband connections.
In addition, last September I brought forward proposals to gain an
even better picture of broadband deployment in this country.

Wireless service is also becoming an increasingly important plat-
form to compete with cable and DSL as a provider of broadband.
To promote more choice for consumers among broadband providers,
the Commission has made a significant amount of spectrum avail-
able on both a licensed and unlicensed basis that can be used to
provide broadband services in municipalities, rural areas and
across the country. In September, the FCC closed its largest and
most successful spectrum auction, raising almost $14 billion, and
the Commission is currently preparing to auction 60 MHz in the
700 MHz band.

The Congress recognized that competition in the video services
market benefits consumers by resulting in lower prices and higher
quality services. The cost of basic cable service has gone up at a
disproportionate rate when compared against other communica-
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tions sectors. The average price of the expanded basic cable pack-
age almost doubled between 1995 and 2005, increasing by 93 per-
cent. However, where a second cable operator is present, cable
prices are significantly lower, almost 20 percent lower. In Decem-
ber of last year the Commission took steps to streamline the fran-
chise process and promote competition in the delivery of video pro-
gramming.

Promoting competition and choice must continue to be a priority
in the voice area, as well. We need to continue to ensure that new
entrants are able to compete with incumbents for telecommuni-
cations services. We recently made clear that new telephone en-
trants, such as cable and VOIP providers, must be given access to
local telephone numbers and be able to interconnect with incum-
bents to deliver local calls.

And finally, as I touched on in the beginning of my remarks,
there are times when marketing forces alone may not achieve
broader social goals. When I testified before this committee ap-
proximately a year ago, I recommended that unauthorized access
to callers’ phone records be made illegal and that the Commission’s
enforcement tools be strengthened. Since then I know the commit-
tee has been actively working on this issue, and the Commission
has been working on its part, as well.

I propose that the Commission strengthen our privacy rules by
requiring providers to adopt additional safeguards to protect con-
sumers’ phone records from unauthorized access and disclosure.
Perhaps no other issue before the Commission garners more public
interest than the periodic review of media ownership rules. The at-
tention devoted to media ownership issues is not surprising, as the
media touches almost every aspect of our lives. And critical to our
review of media ownership rules is the collection of objective facts
and an open dialog with the public. We have commissioned mul-
tiple economic studies and are engaging in hearings across the
country.

I see that my time has expired, so I would just ask for my full
written statement to be submitted for the record.

[The prepared statement of Mr. Martin follows:]

STATEMENT OF KEVIN J. MARTIN

Good morning Chairman Dingell, Chairman Markey, Ranking Member Barton,
Ranking Member Upton and members of the committee. Thank you for the oppor-
tunity to be here with you today. I have a brief opening statement and then I look
forward to answering any questions you may have.

I have had the privilege of serving at the Federal Communications Commission
for over 5 years, including 2 years as the Agency’s chairman. During this period,
my colleagues and I, following guidance from this committee and Congress, have
overseen a telecommunications industry undergoing rapid and unprecedented
change.

These changes have seen the telecommunications industry transition from a pe-
riod of sharp decline to a time of significant growth. Ushered in by the broadband
revolution, companies and consumers alike have finally found the promised land of
convergence. Telephone calls are now being made over the Internet and cable sys-
tems. Television programs are watched when and where we want them and are in-
creasingly on the Internet. Cell phones are mini-computers. They take pictures, play
songs and games, send e-mail, and hopefully soon will send and receive emergency
messages in times of disaster. Teens talk to one another over IM, SMS and
MySpace, not the telephone. They ignore the TV and stereo, downloading songs onto
MP3 players and watching and posting videos on YouTube instead. As Time maga-
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zine recognized, 2006 was the year of the individual, thanks in large part to how
communications technologies and innovations have empowered us all.

These technological advances, converging business models, and the digitalization
of services are creating unparalleled opportunities and considerable challenges.
Faced with such fast-paced change, regulations and the Commission often struggle
to keep up.

The FCC is an independent agency and a creature of Congress. Our highest prior-
ity, therefore, is to implement the will of Congress. In the Telecommunications Act
of 1996, Congress instructed the Commission on how to approach such challenges.
The preamble reads:

An Act to promote competition and reduce regulation in order to secure lower
prices and higher quality services for American telecommunications consumers and
encourage the rapid deployment of new telecommunications technologies.

Preamble, Telecommunications Act of 1996, Pubic Law No. 104–104, 110 Stat. 56
(1996). With this guidance in mind, the Commission has tried to make decisions
based on that fundamental belief in promoting a robust, competitive marketplace.
Competition is the best method of delivering the benefits of choice, innovation, and
affordability to American consumers. Competition drives prices down and spurs pro-
viders to improve service and create new products.

The Government, however, still has an important role to play. The Commission
has worked to create a regulatory environment that promotes investment and com-
petition, setting the rules of the road so that players can compete on a level playing-
field. For instance, shortly after I became chairman, we removed legacy regulations,
like tariffs and price controls which discouraged providers from investing in
broadband networks. Since then, broadband penetration has increased while the
prices of DSL and cable modem services have decreased.

Government also must act when necessary to protect consumers and achieve
broader social goals. Thus, while eliminating many economic regulations, the Com-
mission recognizes that there are issues that the marketplace alone might not fully
address. For instance, government should ensure that the communications needs of
the public safety community are met and that new and improved services are avail-
able to all Americans, including people with disabilities, those living in rural areas
and on tribal lands, and schools, libraries, and hospitals. For example, the Commis-
sion expanded the ability of the deaf and hard of hearing to communicate with their
family, friends and business associates by requiring Video Relay Services (the pre-
ferred method of communication) to be offered 24 hours a day, seven days a week,
and by recognizing IP Captioned phone service as a form of Telecommunications
Relay Service.

INCREASING BROADBAND DEPLOYMENT

Broadband technology is a key driver of economic growth and enables almost all
of today’s innovations. The ability to share increasing amounts of information, at
greater and greater speeds, increases productivity, facilitates interstate commerce,
and helps drive innovation. But perhaps most important, broadband has the poten-
tial to affect almost every aspect of our lives. It is changing how we communicate
with each other, how and where we work, how we educate our children, and how
we entertain ourselves.

During my tenure as chairman, the Commission has worked hard to create a reg-
ulatory environment that promotes broadband deployment. We have removed legacy
regulations, like tariffs and price controls, that discourage carriers from investing
in their broadband networks, and we worked to create a regulatory level playing-
field among broadband platforms.

We have begun to see some success as a result of the Commission’s policies Ac-
cording to the Commission’s most recent data, high-speed connections increased by
26 percent in the first half of 2006 and by 52 percent for the full year ending June
30, 2006.

An independent study by Pew Internet and American Life Project confirmed this
upward trend, finding that from March 2005 to March 2006, overall broadband
adoption increased by 40 percent—from 60 to 84 million—twice the growth rate of
the year before. The study found that, although overall penetration rates in rural
areas still lags behind urban areas, broadband adoption in rural America also grew
at approximately the same rate (39 percent).

Perhaps most importantly, the Pew study found that the significant increase in
broadband adoption was widespread and cut across all demographics.

According to their independent research:
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• broadband adoption grew by almost 70 percent among middle-income households
(those with incomes between $40,000 and $50,000 per year);

• broadband adoption grew by more than 120 percent among African Americans;
• broadband adoption grew by 70 percent among those with less than a high

school education;
• broadband adoption grew by 60 percent among senior citizens.
The average price of broadband paid by consumers also has dropped in the past

2 years. The Pew study found that, from February 2004 to December 2005, the aver-
age price for home broadband access fell from $39 per month to $36 per month. For
DSL, monthly bills fell from $38 to $32 or almost 20 percent.

While the Commission worked hard to promote broadband access and afford-
ability, there is more we can do. The Commission is committed to obtaining better
information about broadband deployment and services nationwide. Since I became
Chairman, we have already taken some steps to improve the information we collect
and report. For instance, for the first time last year, we began reporting information
regarding different speeds of broadband connections (e.g., about services offered at
speeds in excess of 200 kbps).

In addition, last September, I put forward a proposal to gain an even better pic-
ture of broadband deployment in this country. This proposal asks questions about
how we can obtain more specific information about broadband deployment and con-
sumer acceptance in specific geographic areas and how we can combine our data
with those collected at the State level or by other public sources. By improving our
data collection, we will be able to identify more precisely those areas of the country
where broadband services are not sufficiently available.

I also have circulated our fifth inquiry into ‘‘whether advanced telecommuni-
cations capability is being deployed to all Americans in a reasonable and timely
fashion.’’ 47 U.S.C. §157 nt. In this Notice, we seek comment on all aspects of
broadband availability, including price and bandwidth speeds. In particular, we seek
comment on whether, given the evolution of technology and the marketplace, we
should redefine the term ‘‘advanced services’’ to require higher minimum speeds. Be-
tween these two proceedings, it is my hope that the Commission will solicit the in-
formation necessary to better assess the competitive progress in the broadband mar-
ket.

ENCOURAGING WIRELESS DEPLOYMENT

Wireless service is becoming increasingly important as another platform to com-
pete with cable and DSL as a provider of broadband. To promote more choice for
consumers among broadband providers, the Commission has made a significant
amount of spectrum available on both a licensed and unlicensed basis that can be
used to provide broadband service in municipalities, rural areas and across the Na-
tion.

The Commission is working to make available as much spectrum as possible to
put the next generation of advanced wireless devices into the hands and homes of
consumers. In September the FCC closed its largest and most successful spectrum
auction, raising almost $14 billion. The spectrum offered was the largest amount of
spectrum suitable for deploying wireless broadband ever made available in a single
FCC auction. The Commission specifically designated licenses for smaller and rural
geographic areas to promote access by smaller carriers, new entrants, and rural
telephone companies.

The Commission is currently preparing to auction 60 MHz in the 700 MHz band.
This spectrum is also well-suited for the provision of wireless broadband, and the
upcoming auction represents a critical opportunity to continue deploying wireless
broadband services, especially to rural communities. Again, the Commission will
consider the need to provide for smaller geographic licensing areas. I also believe
we should consider adopting more stringent build out requirements to facilitate
broadband deployment in rural and underserved areas.

On the unlicensed side, the Commission recently initiated a proceeding to resolve
technical issues associated with ‘‘white spaces’’ to allow low power devices to operate
on unused television frequencies. And the Commission has completed actions nec-
essary to make available 255 MHz of unlicensed spectrum in the 5 GHz region,
nearly an 80 percent increase.

The Commission is also considering an order that would classify wireless
broadband Internet access service as an information service. This action would
eliminate unnecessary regulatory barriers for service providers. This classification
also would clarify any regulatory uncertainty and establish a consistent regulatory
framework across broadband platforms, as we have already declared high speed
Internet access service provided via cable modem service, DSL and BPL to be infor-
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mation services. This action is particularly timely in light of our auctions which are
specifically making available spectrum for wireless broadband services.

PROMOTING COMPETITION

Consumers today are benefiting from technological developments and innovation
in media. DVRs, VOD and HD programming offer more programming to watch at
any given time then ever before.

While consumers have an enormous selection of channels to watch, they have lit-
tle choice over how many channels they actually want to buy. For those who want
to receive 100 channels or more, today’s most popular cable packages may be a good
value. But according to Nielsen, most viewers watch fewer then two dozen channels.
For them, the deal isn’t as good.

The cost of basic cable services have gone up at a disproportionate rate—38 per-
cent between 2000 and 2005—when compared against other communications sec-
tors. The average price of the expanded basic cable package, the standard cable
package, almost doubled between 1995 and 2005, increasing by 93 percent. The
GAO and the Commission’s most recent cable price survey found that while cable
does face some competition from DBS, DBS and cable do not seem to compete on
price. In other words, the presence of a DBS operator does not have an impact on
the price the cable operator charges its subscribers. Significantly, however, where
a second cable operator is present, cable prices are significantly lower—almost 20
percent ($43.33 without competition vs. $35.94 where there is competition).

Congress recognized that competition in the video services market benefits con-
sumers by resulting in lower prices and higher quality of services. Indeed, one of
the Communications Act’s explicit purposes is to ‘‘promote competition in cable com-
munications,’’ and Congress expressly prohibited local authorities from granting ex-
clusive franchises. In December of last year, the Commission took steps to imple-
ment section 621 of the Act, which prohibits local authorities from unreasonably re-
fusing to award a competitive franchise.

We need to continue to take steps to remove regulatory barriers to competition
in the video market by, for instance, ensuring that consumers living in apartment
buildings are not denied a choice of cable operators. We need to continue our efforts
to create a regulatory environment that encourages entry by making sure that com-
petitive providers have access to ‘‘must-have’’ programming that is vertically inte-
grated with a cable operator.

Promoting competition and choice must continue to be a priority in the voice
arena, as well. We need to continue to ensure that new entrants are able to compete
with incumbents for telecommunications services. For example, we recently made
clear that new telephone entrants, such as cable and other VOIP providers, must
be given access to local telephone numbers and be able to interconnect with incum-
bents to deliver local calls to them.

Similarly, the ability to port numbers between providers is critical. Customers
should not be held hostage because a provider refuses to allow a customer to trans-
fer his or her phone number to another wireless or wireline carrier. We need to en-
sure that porting numbers between providers, including between wireline and wire-
less carriers, is as efficient as possible.

PROTECTING CONSUMERS

There are times when market driven forces alone may not achieve broader social
goals. And we must always be on alert for companies intentionally or unintention-
ally harming consumers. Among the issues the Commission is turning its attention
to is the ability of unauthorized users to gain access to callers’ phone records, or
pretexting. As I testified before this committee approximately 1 year ago, the disclo-
sure of consumers’ private calling records is a significant privacy invasion. At that
time, I recommended that this practice be made illegal and that the Commission’s
enforcement tools be strengthened. Since then, I know that this Committee has been
actively working on this issue.

The Commission has been doing its part as well. I have proposed that the Com-
mission strengthen our privacy rules by requiring providers to adopt additional safe-
guards to protect customers’ phone record information from unauthorized access and
disclosure. Specifically, the Commission would prohibit providers from releasing call
detail information to customers except when the customer provides a password.
Similarly, we propose to modify our current rules to require providers to obtain cus-
tomer consent before disclosing any of that customer’s phone record information to
a provider’s joint venture partner or independent contractor.

Recently, concerns about preserving consumers’ access to the content of their
choice on the Internet have been voiced at the Commission and in Congress. In its
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Internet Policy Statement, the Commission stated clearly that access to Internet
content is critical and blocking or restricting consumers’ access to the content of
their choice would not be tolerated. Although we are not aware of current blocking
situations, the Commission remains vigilant and stands ready to step in to protect
consumers’ access to content on the Internet. Moreover, to better assess how the
marketplace is functioning and address any potential harm to consumers, I have
proposed the Commission examine this issue more fully in a formal Notice of In-
quiry which is presently pending before my colleagues.

Perhaps no other issue before the Commission garners more public interest then
our periodic review of the media ownership rules. Critical to our review of the media
ownership rules is the collection of objective facts and an open dialog with the pub-
lic. We have commissioned multiple economic studies and are engaging in hearings
across the country in a range of markets. The goal of these hearings is to fully and
directly involve the American people in this process. We held our first hearing in
Los Angeles, where we focused on the ability of independent television producers to
gain access to distribution. We also held a hearing in Nashville, in which we focused
on the concerns of the music industry, and in Harrisburg, Pennsylvania, in which
we focused on factors relevant to media ownership in that smaller market. The
Commission’s efforts to collect a full public record will continue in the months
ahead.

The attention devoted to the media ownership issue is not surprising. The media
touches almost every aspect of our lives. We are dependent upon it for our news,
our information and our entertainment. Indeed, the opportunity to express diverse
viewpoints lies at the heart of our democracy. We must balance concerns about too
much consolidation and too little choice with appropriate consideration of the
changes and innovation that are taking place in the media marketplace. We must
make sure that consumers have the benefit of a competitive and diverse media mar-
ketplace.

At our public hearings, the Commission has heard a consistent concern that there
are too few local and diverse voices in the community. Indeed diversity is one of the
major principles underlying our rules governing broadcast ownership. Small and
independently owned businesses can find it difficult to enter the broadcast industry
due to financial and resource constraints. I have proposed several ways to better ad-
dress these issues. For example, we could permit and encourage new entrants to op-
erate broadcast television stations through voluntary arrangements with existing
broadcasters. An eligible entity could lease a portion of a broadcaster’s digital spec-
trum and obtain all the rights and obligations that accompany the operation of a
broadcast television station. We also are considering other changes, such as modify-
ing our ‘‘Equity Debt Plus’’ rule to facilitate the ability of eligible entities to enter
into partnerships, and evaluating how our leased access rules are working.

ENHANCING PUBLIC SAFETY

The events of September 11, 2001 and the 2005 hurricane season underscored
America’s reliance on an effective national telecommunications infrastructure. Pub-
lic safety has been and will continue to be one of the Commission’s top priorities.
The Commission must make sure that the public has the tools necessary to know
when an emergency is coming and to contact first responders. And we must enable
first responders to communicate with each other and to rescue the endangered or
injured. The public and private sectors must also work together so that our commu-
nications system can be repaired quickly in the wake of a disaster. We recently cre-
ated a Public Safety and Homeland Security Bureau to focus exclusively on these
important needs.

Thank you for your time and your attention today. I appreciate the opportunity
to share with you some of the Commission’s recent progress. With that, I would be
happy to answer any questions you may have.

Mr. MARKEY. Without objection, the full written statement of the
chairman will be included in the record, as will the full written
statements of all of the members of the Federal Communications
Commission. Now I am going to ask any of the other Commis-
sioners who wish to make opening statements, and I will recognize
Commissioner Copps if he wishes to make a statement at this time.
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STATEMENT OF MICHAEL J. COPPS, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Mr. COPPS. I do wish to make a statement. Thank you very
much. Thank you, Chairman Markey, Ranking Member Upton,
members of the subcommittee, thank you for the opportunity to re-
turn, at least briefly, to the Capitol, which was home to me for so
many years, beginning almost 37 years ago, actually, to discuss
with you the state of communications in our country and the role
the FCC is playing today and what else it might do as we seek to
bring the wonders of modern communications to all of our citizens.

I am constantly struck at how important this work is. Commu-
nications industries comprise one-sixth of our economy, according
to many reports, and when you consider the social and cultural and
political dimensions, there is no doubt in my mind that communica-
tions is the most formidable and influential enterprise in all of
America. There is a lot of serious work ahead for all of us, if we
are going to realize the potential of the technologies and the serv-
ices rushing towards us in this hugely transformative digital age.

This work involves every sector of communications. Our media
make impressive contributions to our communities every day, but
we still do not have a media environment that fully or even ade-
quately serves our democracy and the vibrancy of our citizens. Re-
garding broadband, without a well thought out game plan to bring
the wonders of the Internet to everyone across our great land, mil-
lions of people are at serious risk of being left behind. On public
safety, despite the horrible costs of 9/11 and Hurricane Katrina, we
still are not ready for the next manmade or natural disaster. The
last time a major disaster confronted our nation we were perhaps
caught by surprise. If we are not ready next time, none of our fel-
low citizens is going to accept surprise as an excuse. So these three
areas are my priorities at the Commission.

Let me start with the issue which is closest to my heart, and
that is broadcast media. I met with many local broadcasters who
work hard to serve the public interest, but the public-spirited part
of the enterprise is being squeezed out. Too often the programs we
receive are homogenized, creativity-killing and often gratuitously
violent. Perhaps even worse, the dearth of political and community
coverage threatens our democratic dialog and the independent
viewpoints we depend upon to help us make good decisions for the
future of our country. Localism, diversity and competition are not
abstract constructions, they are the essential ingredients for keep-
ing our Nation’s media and our Nation healthy, vibrant and grow-
ing.

I am pleased that Chairman Martin is committed to complete our
long-dormant localism proceeding before moving forward on media
ownership, because so much of what is local has disappeared from
so much of our media. In the last year I have participated in prob-
ably a dozen media hearings in localities around the country, and
I am seeing a noticeable shift, and I think it is a remarkable one,
in the last few months; a growing impatience with things as they
are. Whether this is motivated by examples of new programming
lows or the further consolidation of newsrooms, music playlists or
a new spirit of change abroad in the land, I don’t know, but I do
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know this, whatever the reason, millions of people are no longer
content just to defeat bad new media consolidation rules.

There is a thirst, and it is one that I share, for us to revisit the
bad old rules that got us into this predicament in the first place.
What many people want, and I wholeheartedly agree, is to bring
back some basic public interest standards, a responsibility to serve
the public good, to the broadcast media and to bring the spirit of
public interest to our other media, as well. I hope we can talk more
about this today, including the need for a credible broadcast re-li-
censing system and an equally compelling need to assure that the
DTV transition in broadcasting is made to serve the public interest.

Turning briefly to telecommunications, I worry that we are tee-
tering on the edge of a digital divide in the 21st century that may
be more difficult to bridge than the one we encountered in the cen-
tury just past. Our biggest infrastructure challenge as a Nation is
bringing broadband to all Americans, and I mean all of our people.
Each and every citizen of this great country should have access to
the wonders of the Internet, whether they live in rural areas or
tribal lands or in our inner cities, whether they have limited in-
comes or disabilities, whether they are schoolchildren or seniors.

The data are not encouraging. The ITU ranks your country and
mine at 15th in the world in broadband penetration, and the ITU’s
more recent and nuanced Digital Opportunity Index has us at 21,
right after Estonia and tied with Slovenia. That strikes me as 20
rungs too low for the United States of America. Do we expect our
kids to enter the digital classroom and the digital world at dial-up
speeds? We are paying a business and a competitive cost for this
poor performance, too. Fewer Americans with broadband means a
smaller Internet marketplace and a glass ceiling over the produc-
tivity of small businesses and entrepreneurs, especially in rural
and inner city areas. Without this infrastructure, they enter the
global competition with one hand tied behind their back. But what
do we expect without having a real broadband strategy?

Perhaps the first step in developing a national broadband strat-
egy is to develop more granular broadband data to identify where
the problems lie and how best to craft solutions. There are folks in
far off places like Japan and a few right here at home, like in Ken-
tucky, that are doing this. I hope the committee will push the Com-
mission to develop better data, propose creative solutions and be
more proactive in working with you to develop a broadband strat-
egy in the 21st century.

Let me just comment briefly on public safety, because that al-
ways is the most important obligation of a public servant. I believe
that after 9/11, this agency allowed other people to marginalize or
push aside the Commission, when we had the expertise and know
how to meet the charge of title I, which is to protect the security
and safety of the American people through the telecommunications
infrastructure. Chairman Martin, to his credit, has made this a pri-
ority and in doing so has created a Public Safety and Homeland Se-
curity Bureau, and the Bureau is starting down this difficult road.

And it has adopted an initiative that I long advocated, of using
the FCC as a clearinghouse so that a first responder in a little
town in rural America doesn’t have to start from scratch every time
they try to put together a plan for public and homeland security.
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And I think the chairman, I know, supports that, but it is going
to take initiative and support, and we really need to make this
happen, and your oversight will be helpful.

One minor thing can I mention real quick?
Mr. MARKEY. Very quickly.
Mr. COPPS. All right, very quick. I mentioned this in the Senate,

too. I encourage you to consider modifying the closed meeting rules
so that the five Commissioners, the Beatles down here, aren’t just
together in their act one time a month or a year or whatever it is
up here, but let us get our act together down at the Commission.
Let more than two Commissioners get together and meet and talk.
I cannot think of a proceeding at the FCC that would not have
been improved by our ability to get together and talk. Thank you
very much. I ask permission that the rest of my statement be in-
cluded in the record.

[The prepared statement of Mr. Copps follows:]

TESTIMONY OF MICHAEL J. COPPS

Chairman Markey, Congressman Upton, members of the subcommittee: Thank
you for the opportunity to return, at least briefly, to the Capitol—which was home
to me for so many years, beginning almost 37 years ago—to discuss with you the
state of communications in our country and the role the FCC is playing today, and
what more it might do, as we seek to bring the wonders of modern communications
to all our citizens. I am constantly struck by how important this work is. Commu-
nications industries comprise one-sixth of our economy—and when you consider
their social, cultural and political dimensions, there is no doubt in my mind that
communications is the most formidable and influential enterprise in all the land.

There is a lot of serious work ahead for all of us if we are going to realize the
potential of the technologies and services rushing toward us in this hugely trans-
formative Digital Age. This work involves every sector of communications. Our
media make many impressive contributions to our communities every day, but we
still do not have a media environment that fully, or even adequately, serves our de-
mocracy and the vibrancy of our citizens. Regarding broadband, without a well
thought out game plan to bring the wonders of the Internet to everyone across our
great land, millions of people are at serious risk of being left behind. On public safe-
ty, despite the horrible costs of 9/11 and Hurricane Katrina, we still are not ready
for the next man-made or natural disaster. The last time a major disaster con-
fronted our nation we were perhaps caught by surprise; if we are not ready next
time, none of our fellow citizens is going to accept surprise as an excuse. These
three areas are my priorities as a commissioner.

Let me start with the issue many of you know is closest to my heart: the broad-
cast media. I have met with many local broadcasters who work hard to serve the
public interest. But the public-spirited part of the enterprise is being squeezed out.
Too often the programs we receive are homogenized, creativity-killing, and often
gratuitously violent. Perhaps even worse, the dearth of political and community cov-
erage threatens our democratic dialog and the independent viewpoints we depend
upon to help us make good decisions for the future of our country. Localism, diver-
sity and competition are not abstract constructions; they are the essential ingredi-
ents for keeping our Nation’s media—and our Nation—healthy, vibrant and grow-
ing. I am pleased that Chairman Martin has committed to complete our long-dor-
mant localism proceeding before moving forward on media ownership because so
much of what is local has disappeared from much of our media. In the last year
I have participated in probably a dozen media hearings in localities around the
country. I am seeing in the last few months a noticeable shift—a growing impa-
tience with things as they are. Whether this is motivated by examples of new pro-
gramming lows, the further consolidation of newsrooms and music playlists, or a
new spirit of change abroad in the land, I don’t know for sure. But I do know this—
whatever the reason, millions of people are no longer content just to defeat bad new
media consolidation rules. There is a thirst—one that I share—for us to revisit the
bad old rules that got us into this predicament in the first place. What many people
want, and I wholeheartedly agree, is to bring back some basic public interest stand-
ards—a responsibility to serve the common good—to the broadcast media and to
bring the spirit of public interest to other media as well. I hope we can talk more
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about this today, including the need for a credible broadcast re-licensing system and
an equally compelling need to assure that digital broadcasting is made to serve the
public interest.

Turning briefly to telecommunications, I worry that we are teetering on the edge
of a Digital Divide in the 21st century that may be more difficult to bridge than
the one we encountered in the century just past. Our biggest infrastructure chal-
lenge as a nation is bringing broadband to all Americans—and I mean all of our
people. Each and every citizen of this great country should have access to the won-
ders of the Internet—whether they live in rural areas, on tribal lands, or in our
inner cities; whether they have limited incomes or disabilities; whether they are
schoolchildren or seniors. The data are not encouraging. The International Tele-
communications Union ranks your country and mine at 15th in the world in
broadband penetration. And the ITU’s more recent and nuanced Digital Opportunity
Index has us at 21st— right after Estonia and tied with Slovenia. That strikes me
as 20 rungs too low for the United States of America. Do we expect our kids to enter
the digital classroom and the digital world at dial-up speeds?— We are paying a
business and competitive cost for this poor performance, too. Fewer Americans with
broadband means a smaller Internet marketplace and a glass ceiling over the pro-
ductivity of small businesses and entrepreneurs, especially in rural and inner city
areas. But what did we expect without having a real broadband strategy?

Perhaps the first step in developing a national broadband strategy is to develop
better, more granular broadband data to identify where the problems lie and how
best to craft solutions. There are folks in far off places like Japan, and a few right
here at home, like in Kentucky, who are charting precisely where broadband is
going, so we know the data can be gotten. I hope this Committee will push the Com-
mission to develop better data, propose creative options and solutions, and be more
proactive in working with you to develop a national broadband strategy for the 21st
Century. We have at our agency some of the most skilled and talented experts in
telecommunications in all the world; they can make a huge difference in helping us
to meet and master the broadband challenge.

Finally, let me just comment on one of the more vexing problems that I know each
of you is focused on: public safety. The most important obligation of any public serv-
ant is the safety of our people. I believe that after 9/11 this agency allowed others
to step in to do the job that the FCC has the expertise and the know how to do—
improving our communications capabilities in times of emergency. Chairman Mar-
tin, to his credit, has made this a priority and in doing so has created a Public Safe-
ty and Homeland Security Bureau, and the Bureau is starting down this difficult
road. And it has adopted an initiative I long advocated, developing a communica-
tions clearinghouse for public safety and homeland security ideas so that local hos-
pitals, charities, public safety officers, small businesses, and many others need not
start from scratch when developing emergency communications plans. They don’t
have the time, money or people to start from scratch, and we need to find ways to
help them. The new Bureau has only begun this effort, and its success will require
a meaningful, on-going commitment of resources. But if we stick to it, we can save
the country time, money and, perhaps, even lives.

During the Senate’s FCC oversight hearing last month, I was pleased to hear bi-
partisan support for an admittedly more minor, but I think important, legislative
initiative. I encourage you to consider modifying the closed meeting rule so that the
five Commissioners could actually sit down and talk with one another occasionally.
I can’t think of any proceeding in recent years that would not have benefited from
an open and frank exchange of ideas among us before we were expected to cast a
vote. We are prohibited from doing this. The nine Supreme Court justices, the 435
members of this body, and most every other institution I can think of are encour-
aged to meet and exchange views before deciding outcomes. If it’s good enough for
them, it ought to be good enough for us.

Finally, in addition to talking with one another, the Commission must always
work to expand its conversations with our fellow citizens. Business is obviously an
important stakeholder in the work we do at the Commission, and it should be. But
in communications, every American is a stakeholder, because each of us is affected
in so many important ways. I believe that an important part of being a commis-
sioner is to reach out to non-traditional stakeholders as well as traditional, to en-
sure that Commission decisions do indeed reflect the wide public interest. If busi-
ness, government, and non-traditional stakeholders work together to build public-
private partnerships, we can meet our many communications challenges in the com-
ing years. In my view, that’s how we built this great country, infrastructure chal-
lenge by infrastructure challenge. And it is how we can keep it growing and keep
it great.
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Mr. Chairman, members of the committee, thank you for your attention, and I
look forward to our conversation this morning.

Mr. MARKEY. OK. Well, ‘‘Let It Be.’’ Now we will recognize Com-
missioner Tate. I think this is your first appearance before the
committee, and I would like to give you an opportunity.

Ms. TATE. Mr. Chairman, I am really less senior than Mr.
Adelstein.

Mr. MARKEY. No, we appreciate that, but what we are trying to
do, as we did in our opening statements, is to go back and forth.

Ms. TATE. How kind of you. I am sorry. Thank you.
Mr. MARKEY. Different parties.
Ms. TATE. It is my first time here.

STATEMENT OF DEBORAH TAYLOR TATE, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Ms. TATE. Good morning to Chairman Dingell. It was wonderful
to see him and Chairman Markey and Ranking Member Upton.
Thank you all for having us and especially for your leadership on
these issues, as Congresswoman Harman said, that are sometimes
life and death issues. It is also about our place in the global econ-
omy and indeed, our own national security and personal security.
I would like to commend the ongoing work of the subcommittee in
addressing issues from consumer privacy and spoofing to the DTV
transition, public safety, interoperability and of course, universal
service. This work is vitally important to all Americans, every one
of us.

And I am glad we are having this dialog today, and I am glad
we are going to continue to have these dialogs. I would like to
thank Chairman Martin for his strong leadership and my fellow
Commissioners for their commitment to trying to reach a consen-
sus. We don’t always agree, but we do it agreeably. The commu-
nications marketplace does continue to evolve every single day.
Convergence, as we know, shakes the foundations of the old order,
not only for consumers, but also for the industries that we oversee
and of course, for we, the regulators, ourselves. It also creates real
benefits through the introduction of dazzling innovations, incred-
ible competition, not just among providers but across new market
entrants and across platforms. It challenges us every single day to
adapt our regulations to keep pace.

One challenge involves our review, as you have heard, of our
broadcast ownership rules. As a State official, I didn’t have the op-
portunity to review the effects and form an opinion on the FCC’s
rules. Therefore as we continue to hold public hearings all across
the country, we were in El Segundo, CA, we were in Pennsylvania
and in my hometown of Nashville, I bring an open and inquiring
mind to the issue. I look forward to joining my colleagues as we
further the touchstone goals, your goals, of competition, localism
and diversity.

Other media related issues impacting children and families
present different challenges. The enforcement of your restrictions
on the broadcast of obscene, indecent and profane programming
probably draw the most attention to what we do. Thank you for
your work on the Broadcast Indecency Enforcement Act, increasing
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our fining ability. I am pleased that the FCC is also taking a lead-
ership role with other Members of Congress regarding the national
epidemic of childhood obesity through our task force, as well as our
study on the effects of violent programming and advertising on
children and the manner in which our children’s programming
rules will be applied to the new digital multicast world.

Certainly, as everyone here agrees, deployment of broadband is
one of the biggest challenges facing America and all of us here in
this room. I am committed, personally, to doing all I can to encour-
age that deployment that is so critical to our Nation, as new ad-
vanced services hold the promise of unprecedented e-commerce, dis-
tance learning, and e-health opportunities for all Americans, no
matter where they choose to live. I am encouraged that we are tak-
ing positive steps, and I look forward to working with the sub-
committee.

The almost uncontrollable growth in the Universal Service Fund
represents another challenge. We have now reached almost $7 bil-
lion in outlays, $4 billion in the high-cost fund. Two weeks ago I
was able to testify before the members of the Senate Commerce
Committee working as the chairman of the Joint Board on Univer-
sal Service to ensure the sustainability of the fund in order to
equip new generations of Americans to compete in this increasingly
global economy. I believe that the time is now to take action and
that we have made a great deal of progress in repair and revision
of the fund. I look forward to working with all the members of the
committee and my colleagues to ensure that all those, including
those in high-cost areas, have affordable, quality communications
and advanced services.

Like Congress, we have also been involved in protecting the pri-
vacy of confidential and delicate consumer information. We are now
poised to issue rules designed to ensure the privacy of consumer in-
formation maintained by telecom providers. And finally, like my
colleagues, I would like to touch on the issue of public safety. Last
year, when I went to our panel reviewing the impact of Hurricane
Katrina in Jackson, Mississippi, I heard firsthand the tragic and
personal accounts of that devastation and the clear message was
the need for interoperability and redundancy of networks.

I applaud the collaborative efforts that are ongoing with the en-
tire communications and public safety industry. They have worked
hard to address difficult policy and technical issues. We also estab-
lished a new Public Safety and Homeland Security Bureau to facili-
tate more effective communications, no matter the disaster that we
may face in the future, natural, terrorist or pandemic outbreak.
These are both exciting and yet very sobering times to be at the
FCC or to be on your committee.

I appreciate your invitation, and I look forward to any questions.
Thank you.

[The prepared statement of Ms. Tate follows:]
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Mr. MARKEY. Thank you, Commissioner Tate. Commissioner
Adelstein, welcome back again, and whenever you are ready, please
begin your testimony.

STATEMENT OF JONATHAN S. ADELSTEIN, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Mr. ADELSTEIN. Well, thank you, Mr. Chairman, Congressman
Upton and members of the committee. I really appreciate the op-
portunity to testify here today. As Chairman Dingell noted, the
Commission is an arm of the Congress, and it is good to be re-
attached to the body here today. I truly believe we function better
to the degree that we are held accountable through oversight hear-
ings like this. As an independent body of unelected officials, we will
serve the public better to the degree that we are responsible to the
people’s representatives that are here today.

I think today we have the opportunity, through technology, to
connect this country in profound ways. We need to provide for all
of our citizens, including those in rural areas, insular areas and
other high-cost areas, Native Americans, residents of our inner cit-
ies, minorities, those with disabilities, non-English speakers and
low-income consumers. And we can do all of this while protecting
the important privacy rights of consumers. We should upgrade our
communications infrastructure in every corner of this country and
make new technologies more widely available and affordable to ev-
eryone. All of our citizens should have the access, no matter where
they are, where they live or what challenges they face.

To promote the communications needs of everyone in this coun-
try, we should focus on improving access to broadband services,
modernizing universal service and promoting the public interest in
our media. As a Commissioner, I have traveled to a lot of unique
parts of this country, and I will never forget some of the things I
saw. I remember on the Gulf Coast of Mississippi, near Congress-
man Pickering’s district, we saw the devastation after Hurricane
Katrina, and the enormous damage there reminds us of the needs
of our public safety and national security communities, and those
have to remain foremost in our minds.

One of our central national priorities is promoting the wide-
spread deployment of broadband. Even though we have made
strides, I am concerned that we are not keeping pace with our glob-
al competitors. This is more than a public relations problem. Citi-
zens in other countries are simply getting more megabits for less
money. That is a productivity problem, and our citizens deserve
better, and we can do better. We have got to restore our place as
the undisputed world leader in telecom. It warrants a comprehen-
sive national strategy.

As you noted, Mr. Chairman, according to the ITU, the digital
opportunity afforded to U.S. citizens is 21st in the world. It is not
enough to battle our way to 20th place. We should be No. 1. We
can start by improving our data collection to better ascertain our
current problems and develop better responses. We must increase
the status for investment and promote competition. We have got to
make broadband truly accessible to everyone, even if that means
communities tapping their own resources to the broadband sys-
tems. We must also work to preserve the open and neutral char-
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acter that has been the hallmark of the Internet, maximizing its
potential as a tool for economic opportunity, innovation and so
many forms of public participation that we see on the Internet
today.

Some have argued that our low broadband rankings are due to
our rural geography. I know a little something about that, coming
from South Dakota, but if that is the reason, I think we better re-
double our efforts to make sure that we promote broadband in
rural areas of this country. In that regard, it is vital to keep uni-
versal service on a solid footing. As voice becomes just one applica-
tion over broadband networks, we should ensure that universal
service evolves to promote advanced services, as Congress in-
structed us in the 1996 Act.

We must also do more to stay on top of the latest spectrum devel-
opments. Recent years have seen an explosion of new opportunities
for consumers, like Wi-Fi. We have the creative approaches, tech-
nical, regulatory and economic, to get spectrum into the hands of
all types of operators, large and small, particularly as we prepare
for the upcoming 700 MHz auction, one of the most important un-
dertakings that this commission, I think, will conduct in my time
on it.

As for the media, let us never forget that the airwaves belong to
the American people. With our ownership rules, I think we need
to take far greater care than we have in the past before allowing
any further concentration. We need to open our airwaves to com-
munity-based and minority voices. We need to establish the public
interest obligations for broadcasters as they enter the digital age.

Finally, we were charged by Congress to perform as a law en-
forcement agency. We should be rigorous in enforcing all of the
laws under our jurisdiction. We have a lot of issues before us, in-
cluding the do not call directory, the junk fax rules, indecency, pay-
ola, video news releases and all of our sponsorship identification
rules. We need to address them all vigorously. Mr. Chairman, I will
carry out Congress’s charge to keep the American public well con-
nected and well protected. Thank you for the opportunity to testify,
and I look forward to responding to any concerns you might have.

[The prepared statement of Mr. Adelstein follows:]

STATEMENT OF JONATHAN S. ADELSTEIN

Mr. Chairman, Congressman Upton and members of the subcommittee, today we
have the opportunity through technology to connect this country in profound ways.
Americans should be able to maximize their potential through communications, no
matter where they live or what challenges they face. We need to provide for all of
our neighbors, including those in rural, insular and other high-cost areas, as well
as Native Americans, residents of our inner cities, minorities, those with disabilities,
non-English speakers, and low-income consumers.

We must upgrade our communications infrastructure in every corner of this coun-
try. And we must do a better job of making innovative communications technologies
more widely available and affordable. Understanding the communications landscape
requires us to take account of the rapidly-changing marketplace and to reach out
to diverse communities. To promote the communications needs of all Americans, we
should focus on improving access to broadband services, modernizing universal serv-
ice, and protecting diversity, competition, and localism in our media.

A top priority became starkly clear when I visited the Gulf Coast of Mississippi
shortly after the devastation of Hurricane Katrina. The enormous damage to the en-
tire region was unforgettable and remains a painful reminder that the communica-
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tions needs of our public safety and national security communities must remain at
the forefront.

One of our central challenges is promoting the widespread deployment of
broadband facilities to carry new and innovative services. This must be a greater
national priority than it is now. An issue of this importance to the economy and the
success of our communities warrants a coherent, cohesive, and comprehensive na-
tional broadband strategy.

Virtually every other developed country has implemented a national broadband
strategy. Even though we have made strides, I am concerned that the lack of a com-
prehensive plan is one of the reasons that the U.S. is nevertheless falling further
behind our global competitors. Each year, we slip further down the regular rankings
of broadband penetration. More troubling, there is growing evidence that citizens of
other countries are getting a much greater broadband value, in the form of more
megabits for less money. According to the ITU, the digital opportunity afforded to
U.S. citizens is not even near the top, it’s 21st in the world. This is more than a
public relations problem. It’s a productivity problem, and our citizens deserve better.

We must engage in a concerted and coordinated effort to restore our place as the
world leader in telecommunications by making affordable broadband available to all
our citizens. It will mean taking a hard look at our successes and failures and im-
proving our data collection. A true broadband strategy should incorporate bench-
marks, deployment timetables, and measurable thresholds to gauge our progress. It
is not enough to rely on poorly-documented conclusions that deployment is reason-
able and timely.

We must re-double our efforts to encourage broadband development by increasing
incentives for investment, because we will rely on the private sector as the primary
driver of growth. These efforts must take place across technologies so that we not
only build on the traditional telephone and cable platforms, but also create opportu-
nities for deployment of fiber-to-the-home, fixed and mobile wireless, broadband over
power line, and satellite technologies. We must work to promote meaningful com-
petition, as competition is the most effective driver of lower prices and innovation.
This is increasingly important to ensure that the U.S. broadband market does not
stagnate into a comfortable duopoly, a serious concern given that cable and DSL
providers control 98 percent of the broadband market. We have got to make
broadband truly affordable and accessible to everyone, even if that means commu-
nities tapping their own resources to build broadband systems. We must also work
to preserve the open and neutral character that has been the hallmark of the Inter-
net, maximizing its potential as a tool for economic opportunity, innovation, and so
many forms of civic, democratic, and social participation.

To accomplish these ends, we must be creative and flexible in our approaches.
Some have argued that the reason we have fallen so far in the international
broadband rankings is that we are a more rural country than many of those ahead
of us. If that is the case, we should strengthen our efforts to address any rural chal-
lenges head-on.

Congress and the Commission recognized early on that the economic, social, and
public health benefits of the telecommunications network are increased for all sub-
scribers by the addition of each new subscriber. Federal universal service continues
to play a vital role in meeting our commitment to connectivity, helping to maintain
high levels of telephone penetration, and increasing access for our Nation’s schools
and libraries. I have worked hard to preserve and advance the universal service pro-
grams as Congress intended.

It is important that the Commission conducts its stewardship of universal service
with the highest of standards. It is important that we strive to consistently improve
our performance, while at the same time ensuring that even well-intentioned reform
efforts do not undermine the effectiveness of this critical program. Ensuring the vi-
tality of universal service will be particularly important as technology continues to
evolve. Increasingly, voice, video, and data will flow to homes and businesses over
broadband platforms. In this new world, as voice becomes just one application over
broadband networks, we must ensure that universal service evolves to promote ad-
vanced services, which is a priority that Congress has made clear.

The Commission also must do more to stay on top of the latest developments in
spectrum technology and policy. Spectrum is the lifeblood for much of this new com-
munications landscape. The past several years have seen an explosion of new oppor-
tunities for consumers, like Wi-Fi, satellite-based technologies, and more advanced
mobile services. But, we have to be more creative with a term I have coined ‘‘spec-
trum facilitation.’’ That means looking at all types of approaches—technical, eco-
nomic or regulatory—to get spectrum into the hands of operators ready to serve con-
sumers at the most local levels.

VerDate 11-SEP-98 10:30 Jul 09, 2008 Jkt 000000 PO 00000 Frm 00044 Fmt 6633 Sfmt 6633 Q:\DOCS\110-18 SCOM1 PsN: SCOM1



37

We should continually evaluate our service and construction rules to ensure that
our policies do not undercut the ability of wireless innovators to get access to new
or unused spectrum. I want to promote flexibility and innovation, but since the spec-
trum is a finite public resource, I want to see results as well—particularly in the
area of wireless broadband, which has been a top priority for me while at the Com-
mission. And I truly believe that our preparation for the upcoming 700 MHz auction
is one of the most important undertakings the Commission will conduct in all of the
time I have served.

This is a time of great change in telecommunications markets with the emergence
of new services, increased convergence, and seismic structural changes among the
market participants. For many residential customers, there is an emerging rivalry
between traditional telephone providers and new cable entrants, along with an in-
creasing opportunity for use of wireless and VOIP services. Nonetheless, the Com-
mission must continue to promote competition between providers and to be vigilant
about the potential impacts of increased consolidation in these markets. I have been
concerned about the adequacy and vigor of the Commission’s analysis in its consid-
eration of recent mergers and forbearance petitions. I believe that the Act con-
templates more than just competition between a wireline and cable provider and
that both residential and business consumers deserve more.

As for the broadcast media, we should never forget that the airwaves belong to
the American people. It is critical to preserve their access to what the Supreme
Court has called the ‘‘uninhibited marketplace of ideas.’’ As we review the owner-
ship rules, we should first do no harm; we should take far greater care than we
have in the past before permitting any additional media consolidation. Also, to make
the media landscape look and sound like America, we need to open our airwaves
to community-based and minority voices and improve minority and women owner-
ship. The success of our review rests upon the degree to which the American people
believe that their voices have been heard. Accordingly, transparency—relative to
public hearings, Commission studies, and the public release of the specific rules be-
fore they are finalized—is essential.

The FCC launched its localism proceeding in 2003 to assess whether TV and radio
broadcasters were addressing and satisfying the needs of local communities. The
Commission should complete its review, make real recommendations to Congress,
enhance public participation in the license renewal process, and propose other
meaningful regulatory changes for public comment. This proceeding should conclude
before, not after, our review of the broadcast ownership rules.

With less than 750 days to the end of analog broadcasting, I believe there is a
critical need for greater national attention on the impending DTV transition. More
focused leadership is needed. Currently, the DTV preparedness effort lacks a clear
national message and a coordinated set of industry activities. To begin to address
a general lack of public awareness, the Commission needs to take the following
steps: (1) develop a unified, coherent message among Federal, State, local and tribal
governmental entities; (2) coordinate the message and its delivery with the efforts
of the broadcast, cable, satellite, and consumer electronics industries; and (3) edu-
cate insular communities about the consequences and benefits of the impending
transition.

Failure to administer a comprehensive national DTV transition plan will almost
certainly result in a tsunami of consumer complaints to congressional and other gov-
ernment offices from viewers across the country. To better manage this potential na-
tional disruption, I would recommend establishing a clear chain of command. While
the NTIA is principally charged with administering the converter box program, the
FCC’s technical and consumer outreach expertise makes us especially well-suited to
spearhead a national consumer education initiative. The two agencies should work
collaboratively to develop a unified Federal message about the DTV transition and
to inform consumers about options they have to continue receiving broadcast pro-
gramming after February 17, 2009.

The Commission must also be mindful of the role of cable services in the media
marketplace. The program access rules have played a key role in the development
of competitive multi-channel video providers. The Commission must quickly renew
its program access rules that prohibit exclusive contracts for satellite-delivered pro-
gramming between vertically-integrated programmers and cable operators. The limi-
tation will expire on October 5, 2007. Our examination of this issue should consider
the needs of new entrants into the video market, companies that are essential to
the future of video competition. The Commission should also look at our commercial
leased access rules, which require cable operators to set aside channel capacity for
commercial use by video programmers unaffiliated with the operator. We must take
a hard look to see what we can to do to ensure that we truly foster diversity in
video programming sources.
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Finally, we are charged by Congress to perform as a law enforcement agency, and
we should be rigorous in enforcing all of the laws under our jurisdiction. We have
numerous issues before us regarding consumer complaints about the Do-Not-Call di-
rectory and our Junk Fax rules, indecency, payola, video news releases and our
sponsorship identification rules. All of these laws are important, and all allegations
of wrongdoing demand our resolute attention.

Congress has charged the Commission with ensuring that the American public
stays well-connected and well-protected. I will do everything in my power to carry
out the law to promote these goals. Thank you for the opportunity to testify.

Mr. MARKEY. Thank you, Commissioner, very much. And now
making his debut before the Telecommunications and Internet Sub-
committee, we welcome you, Commissioner McDowell. We look for-
ward to your testimony. Please begin.

STATEMENT OF ROBERT M. MCDOWELL, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Mr. MCDOWELL. Thank you, Mr. Chairman, and I thank you,
Ranking Member Upton, and good morning to all the members of
the committee. Thank you for having us here before you this morn-
ing. After 16 years in the private sector, my 9-month tenure at the
FCC has been incredibly exciting. I have been deeply honored to
serve the American people in this position. I am also immensely
fortunate to work with such talented colleagues and staff.

Today is a wonderful time to be at the FCC. Revolutionary tech-
nological developments are yielding untold opportunities for newly
empowered consumers to improve the quality of their lives. This
newest wave of dynamic disruption transcends traditional regu-
latory paradigms. From broadband availability to the incredible
proliferation of wireless technologies, from universal service to lo-
calism and diversity in broadcasting, from wireless medical devices
that improve thousands of lives each day to the greatest entre-
preneurial explosion in history known as the Internet, the issues
addressed by the FCC touch the lives of every American.

I endeavor to approach each issue with a consistent regulatory
philosophy; one that has served our Nation well since its inception;
one that trusts competitive free enterprise to serve consumers best.
Overall, I trust free people acting within free markets to make bet-
ter decisions for themselves than those of us in Government. How-
ever, should the free market fail, governments should be poised to
serve the public interest by addressing such failure in a narrowly
tailored fashion. As we approach each matter before us, we should
remind ourselves that free markets and free ideas are the essence
of our free society and promoting freedom is the FCC’s core mis-
sion. And we are doing exactly that.

The Commission is adopting policies to encourage more freedom,
especially through increased broadband deployment for all Ameri-
cans. While America’s rate of broadband deployment has more than
doubled during the Martin chairmanship, from 20 percent growth
and penetration per year to 40 percent growth last year, to a cur-
rent growth rate of 52 percent, we are pressing hard for greater ad-
vancements. In fact, we are all working hard to make it easier for
entrepreneurs of all kinds to construct innovative broadband deliv-
ery platforms even faster.

VerDate 11-SEP-98 10:30 Jul 09, 2008 Jkt 000000 PO 00000 Frm 00046 Fmt 6633 Sfmt 6633 Q:\DOCS\110-18 SCOM1 PsN: SCOM1



39

Opening these new windows of opportunity will create a new
wave of capital investment that will stimulate our economy and
make America more competitive across the globe. The construction
of these advanced platforms also will enhance American consumers’
ability to choose and therefore strengthen their freedom. All of us
will benefit as a result.

Among the highlights of my first 9 months was our advanced
wireless services auction last summer. It was phenomenally suc-
cessful and brought in nearly $14 billion to the U.S. Treasury. Over
half of the successful bidders were small businesses or other des-
ignated entities. New uses for this spectrum will yield tremendous
benefits. Furthermore, our recently issued video franchising order
will enhance video competition and accelerate broadband deploy-
ment. And much more lies ahead, including launching the 700 MHz
auction, ensuring the DTV transition goes smoothly, appropriate
management of television white spaces, maximizing uses of the
public safety spectrum, adopting a digital audio broadcast standard
for HD radio, review of our broadcast ownership rules and univer-
sal service reform, just to name a few.

In short, from my new perspective at the FCC, America’s commu-
nications future has never had so much potential. Consumers have
never been more empowered. The marketplace is bursting with
more brilliant entrepreneurial ideas than ever before and the FCC
is working hard to create an environment where private enterprise
can meet an ever more sophisticated consumer demand as quickly
as possible. In so doing, we are promoting consumer freedom.

I look forward to meeting these challenges in partnership with
Chairman Martin and my colleagues on the Commission, and I look
forward to your continued direction, and your questions today and
beyond. Thank you very much.

[The prepared statement of Mr. McDowell follows:]

STATEMENT OF ROBERT M. MCDOWELL

Good morning Mr. Chairman and distinguished members of the subcommittee.
Thank you for providing us with this opportunity to appear before you this morning.
After 16 years in the private sector, my first 9 months on the FCC have exceeded
all of my expectations. I have been deeply honored to be able to serve the American
people in this capacity, and with such talented and dedicated colleagues and staff.

Today is a wonderful time to be at the FCC. Revolutionary technological develop-
ments are yielding untold opportunities for newly empowered consumers to improve
the quality of their lives. Similarly, new products and services are allowing busi-
nesses to improve their competitiveness and efficiency. This dynamic disruption
transcends traditional regulatory paradigms. From the FCC’s perspective, America’s
communications future has never looked brighter. Much work remains to be done,
however.

REGULATORY PHILOSOPHY

From broadband availability, to the incredible proliferation of wireless tech-
nologies; from universal service, to localism and diversity in broadcasting; from
wireless medical devices that improve thousands of lives each day, to the greatest
entrepreneurial explosion in history known as the Internet: the issues addressed by
the FCC touch the lives of every American. While advances in technology and com-
petitiveness defy labeling under the regulatory stove pipes of old, I endeavor to ap-
proach each issue with a consistent regulatory philosophy; one that has served our
nation well since its inception; one that trusts competitive free enterprise to serve
the public interest the best.

Free markets and free ideas are the twin cornerstones upon which we built Amer-
ica. My approach to each issue that comes before the Commission is to focus on my
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belief that the fundamental mission of the FCC is to promote freedom. I want con-
sumers to have the freedom to have their demands satisfied. I want entrepreneurs
to have the freedom to innovate and bring their products and services to market
so they can satisfy those consumers’ demands. Overall, I trust free people acting
within free markets to make better decisions for themselves than those of us in gov-
ernment. Government should not adversely interfere with the relationships between
consumers and entrepreneurs. Rather, government should try to remove barriers to
entry and allow competition to flourish. I believe that the public interest is best
served by following this approach.

There are circumstances, however, when the government should address market
failure to further the public interest so new entrepreneurial ideas have a chance to
compete in the marketplace and succeed or fail on their own merits—and their own
merits alone. Any remedies applied to market failure should be narrowly-tailored,
and sunsetted, to maximize freedom for all market players.

Today, disruptive new technologies pose challenges to existing providers of prod-
ucts and services—and to regulators and legislators. Part of the Commission’s job
is to help open new windows of opportunity to provide entrepreneurs new avenues
for technologies to compete in the marketplace. Given this disruption, the FCC has
to adapt and make a transition from legacy regulations that govern individual in-
dustries, to more nimble rules that ensure fair opportunities for all competitors. As
regulators, we must be careful to avoid inhibiting innovation and technological ad-
vances. The FCC must continue to tear down barriers to entry and clear out unnec-
essary regulatory underbrush. Consumers, through the marketplace, rather than
the Commission, should pick the winners. We should never lose sight of the fact
that the ultimate shareholders in every endeavor we undertake are America’s con-
sumers.

As the Commission analyzes these regulatory questions, we of course are mindful
that we operate within the parameters that you, Congress, have established for us.
On every issue, I first look to the relevant statute to determine whether the Com-
mission has the authority to take the action proposed or implement a new policy.

A Record of Accomplishments
The Commission is adopting policies to encourage increased broadband deploy-

ment for the public. While America’s rate of broadband deployment has more than
doubled during the Martin chairmanship (from 20 percent growth in penetration per
year, to 40 percent growth last year, to a current growth rate of 52 percent), we
are pressing hard for greater advancements. Accordingly, we are making it easier
for entrepreneurs to construct new delivery platforms more quickly. Furthermore,
our policies are paving the way for the owners of existing platforms to upgrade their
facilities. The resulting new surge in capital investment will stimulate our economy
and will give American consumers new tools to strengthen their freedom by enhanc-
ing their ability to choose.

In just my nine month tenure, the Commission has taken important steps to pro-
mote competition in a number of areas. I believe that our actions will foster the abil-
ity of American consumers and businesses—whether located in urban or rural
areas—to have access to new, advanced delivery platforms.

Last summer, the Commission completed an auction for spectrum for Advanced
Wireless Services (AWS) in the 1710–1755 and 2110–2155 MHz bands, which are
ideal for the delivery of bandwidth-intensive wireless applications. This auction was
phenomenally successful and brought in nearly $14 billion to the U.S. Treasury. The
Commission’s action to establish a broad array of market sizes for AWS licenses at-
tracted participation by many types of entities. In fact, of the 104 winning bidders,
57 identified themselves as small or very small businesses, rural telephone compa-
nies, and businesses owned by members of minority groups or women. This rep-
resents 55 percent of all winning bidders. Wireless growth is rising rapidly due to
robust competition and technological innovation. What was unimaginable just 10
years ago is now part of the daily routine of tens of millions of Americans. Innova-
tive broadband services using advanced technologies allow customers to use new
multimedia phones to watch TV, download songs, receive information and access
content, such as sports, news and weather, at broadband speeds. I am committed
to providing meaningful opportunities for entities of all sizes to bring their bold and
innovative products and services into the dynamic wireless marketplace.

Over the last 13 years, since the Commission issued its first Wireless Competition
Report, wireless subscriber growth has grown exponentially, and competition among
numerous providers has flourished. The overall wireless penetration rate in our
country is now at 71 percent. Furthermore, our report estimates that revenue per
minute (RPM) declined 22 percent last year alone. RPM currently stands at $0.07,
as compared with $0.47 in December 1994—a decline of 86 percent. (By the way,
that 47 cents in 1994 would be 60 cents today when adjusted for inflation.)
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While these positive trends benefit American consumers, I will continue to work
to ensure that entities of varied types and sizes have meaningful opportunities to
enter and thrive in the wireless marketplace. The Commission must ensure that our
rules and policies pertaining to spectrum acquisition—whether at auction, through
partitioning or disaggregation, or through spectrum leasing, for instance—are imple-
mented and enforced in a manner that provides regulatory certainty and encourages
market entry.

The Video Franchising Order the Commission issued earlier this month advances
the pro-consumer goals of enhancing video competition and accelerating broadband
deployment. The order strikes a careful balance between establishing a de-regu-
latory national framework to clear unnecessary regulations, while also preserving
local control over local issues. It guards against localities making unreasonable de-
mands of new entrants, while still allowing those same localities to be able to pro-
tect important local interests through meaningful negotiations with aspiring video
service providers.

Many commenting parties, Members of Congress, and two of my distinguished col-
leagues have legitimately raised questions regarding the Commission’s authority to
implement many of these initiatives. I have raised similar questions. After addi-
tional study, I feel that we are on safe legal ground. The Commission has ample
general and specific authority to interpret and implement section 621 and to issue
these rules under several sections including, but not limited to, sections: 151, 154(i),
201, 303(r), 622, 706 and many others. Furthermore, a careful reading of applicable
case law shows that the courts have consistently given the Commission broad dis-
cretion in this arena, including the authority to grant interim regulatory relief as
we did with this order.

Although I would have liked to have provided the deregulatory benefits granted
to new entrants to all video providers, be they incumbent cable providers, over-
builders or others, the record in this proceeding did not allow us to create a regu-
latory parity framework just yet. I am pleased that the Commission has committed
to release an order addressing parity for all cable competitors no later than six
months from the release date of the Video Franchising Order.

While we have worked hard to help foster the rollout of new delivery platforms,
we have also endeavored to continue to make available to all Americans affordable
telecommunications services. The Universal Service system has been instrumental
in keeping Americans connected and improving their quality of life. However, this
system is in dire need of comprehensive reform. In June 2006, we adopted interim
changes to the Universal Service contribution methodology that were designed to
help bridge the gap between the deteriorating status quo and a more sustainable
Universal Service system of the future. The changes raised the interim wireless safe
harbor and required VOIP providers to contribute to the Fund. By setting appro-
priate safe harbors and allowing wireless carriers and VOIP providers, in determin-
ing their USF contribution, the option of either using the safe harbor, utilizing traf-
fic studies, or reporting actual interstate revenues, we provide the right balance of
administrative ease and incentive to contribute based on actual interstate and inter-
national revenues. These interim measures also ensure that the Fund remains sol-
vent for the near term and serve as an important first step toward broadening the
Fund’s contribution base to ensure equitable and nondiscriminatory support of the
Fund in an increasingly digital world. In October, we also instituted a 2-year rural
health care pilot program to determine the extent of the need for advanced services
to meet the rural health care objective, pursuant to section 254(h)(2)(A) of the Com-
munications Act, and how we can tailor the rural health care support mechanism
toward that end.

Universal Service is intertwined with intercarrier compensation. We have to re-
form the current access regime; otherwise, it won’t survive. I believe that all carriers
should be compensated for the costs of carrying others’ traffic on their networks. We
have received comments on the ‘‘Missoula Plan’’ that was submitted by a NARUC
Task Force last June. I look forward to reviewing those comments. We need to step
back and see how competition and technology are changing the marketplace and ex-
amine where the current regime is in need of reform. We also need to promote effi-
ciency, competition and technological innovation. It will be a long, cooperative proc-
ess, but I look forward to working with all interested parties on this challenge.

FUTURE CHALLENGES

During this year in particular we have our work cut out for us. We are currently
in the process of analyzing the record and finalizing the rules for the commercial
portion of the 700 MHz spectrum band, which is well-suited for wireless broadband
applications. The results of last summer’s AWS auction, discussed above, provide
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good guidance as we design the band plan and implement the rules for the 700 MHz
auction. I hope to be able to enhance and improve upon the positive aspects of the
AWS auction to provide a second meaningful opportunity for participation in the
700 MHz auction. Along these lines, I am pleased to consider a draft order that pro-
poses to classify wireless broadband Internet access service as an information serv-
ice, which would clarify any regulatory uncertainty with respect to wireless services,
including those utilizing the 700 MHz band. Our comprehensive work in this area
is especially time-sensitive given Congress’s recent mandate that we commence auc-
tioning the commercial 700 MHz spectrum no later than January 28, 2008, less than
1 year away. I am hopeful that we will complete our work this spring.

In addition, I am pleased that the Commission acted in December to seek public
comment on a proposal for a national, centralized approach to maximize public safe-
ty access to interoperable, broadband spectrum in the 700 MHz band. I expect that
this discussion will enhance the ongoing dialog regarding partnerships among the
public safety community and the commercial wireless industry, which is important
given Americans’ high expectations for reliable communications and effective coordi-
nation among emergency personnel as they undertake day-to-day activities and in
crisis situations. As Congress recently mandated that analog broadcasting cease in
the 700 MHz band (including the 24 MHz of spectrum it reserved for public safety)
no later than February 17, 2009, it is important that we complete our work in this
proceeding as soon as possible.

We are also moving forward to create the opportunity for additional unlicensed
operation in the ‘‘white spaces’’ of the TV broadcast bands. I am hopeful that our
actions will foster a chain of events that will lead to an explosion of entrepreneurial
brilliance toward creative uses for these bands. Mindful of our obligation to protect
all users from harmful interference, our Office of Engineering & Technology is al-
ready working hard to analyze and test new devices and associated standards. Of
course, the technology innovation spurred by the Commission’s leadership in the
white spaces proceeding plays a critical role in the wireless marketplace, including
fostering job growth and related business opportunities. For this reason, I am hope-
ful that advances in technology and wireless service applications will facilitate entry
of new and diverse players. Moreover, I am pleased that our timetable aims to en-
sure that new consumer equipment for these bands will be market-ready as soon
as possible.

I am excited about our work to prepare for the 700 MHz auction, public safety’s
forthcoming access to the 700 MHz band, as well as future deployment in the white
spaces, because I am hopeful that the competitive opportunities presented by these
proceedings will broaden the ability of entities seeking to enter the wireless market-
place. I am committed to ensuring that the Commission takes advantage of addi-
tional opportunities to spur technological innovation and increased access to ad-
vanced wireless services by a broad array of participants, including small busi-
nesses, rural telephone companies, and businesses owned by members of minority
groups and women, whether licensed or unlicensed.

This year, we are also advancing our comprehensive review of the Commission’s
broadcast ownership rules and are busy building a record. As you know, these rules
must strike a difficult balance. They must take into account the dramatic changes
that have occurred in the media landscape in recent years and, at the same time,
continue to promote our long-standing values of diversity, localism and competition.
We must also carefully address the issues presented to us by the Third Circuit in
the Prometheus decision. I hope we can develop a reasoned approach that resolves
the regulatory uncertainty that followed the appeal of the order the Commission
issued in June 2003.

I look forward to continuing our review of competition and the effects of consolida-
tion among traditional media companies, as well as the emergence of new competing
services. I also am eager to attend more field hearings around the country to learn
more about competition, diversity and localism from the perspective of people with
first-hand knowledge of the realities of their local market—be they consumers,
broadcasters, programmers, artists, economists or academics. With respect to diver-
sity, I am particularly concerned about the dearth of female and minority owners
of broadcast properties. I anticipate learning more about the causes of this situation,
especially as compared with other industries requiring similar amounts of capital
investment.

Hopefully, the Commission soon will release rules in our digital audio broadcast-
ing proceeding. I applaud the ‘‘early adopters’’ of in-band on-channel (IBOC) tech-
nology for taking the initiative and embracing the capabilities of digital radio, par-
ticularly multicasting, to provide their listeners with better quality sound and ex-
panded programming options, particularly for underserved and niche audiences. I
believe that the service rules and other licensing and operational requirements we
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develop will provide both the regulatory certainty and the flexibility that the indus-
try needs to expedite the transition to digital radio and to provide higher quality
audio, diverse programming and innovative data services to the public.

I hope that the Commission will extend the de-regulatory benefits we are provid-
ing to new entrants in our recently adopted Video Franchising Order to all video
providers, both incumbents and overbuilders. Many of the statutory provisions we
interpreted in the video franchising proceeding are generally applicable to all cable
operators. I want to ensure that no governmental entities, including those of us at
the FCC, have any thumb on the scale to give a regulatory advantage to any com-
petitor. Resolving these important questions soon will give much-needed regulatory
certainty to all market players, spark investment, speed competition on its way, and
make America a stronger player in the global economy.

Conclusion
In sum, from my new perspective at the FCC, America’s communications future

has never looked more promising. Consumers have never been more empowered or
savvy. The marketplace is teeming with more brilliant entrepreneurial ideas than
ever before. And the FCC is striving to create an environment where private enter-
prise can meet ever-more-sophisticated consumer demand as quickly as possible. In
doing so, we are promoting consumer freedom.

I anticipate meeting these challenges in partnership with my colleagues on the
Commission, and I look forward to your continued direction. Thank you.

Mr. MARKEY. Thank you, Commissioner McDowell, very much.
That concludes opening statements of the Commission, and now we
will turn to questions from the subcommittee members.

Mr. Chairman, you and I had an exchange of letters on the issue
of the National Security Agency obtaining consumer phone records
without legal process from certain phone companies. As you know,
the Communications Act prohibits disclosure of phone records ex-
cept with approval of the subscriber or as required by law; the
Commission enforces this provision.

You wrote to me saying you would not open an investigation and
cited court cases involving civil liberties groups and state secrets.
An independent agency has its own duty to enforce its own govern-
ing statute. This NSA scandal is important to investigate, and com-
munications laws are implicated. Mr. Chairman, are you now pre-
pared to open an investigation? Have you reconsidered?

Mr. MARTIN. Mr. Chairman, as I have indicated back and forth
in our correspondence and in our personal discussions on this, the
Department of Justice in the United States Government has taken
a consistent position that the investigation of the phone records are
covered by their national security privileges, so that we would be
unable to get the underlying information from the carriers without
threatening that.

There have been several court cases that have ruled that these
are covered by national security, including not only that were
brought by private interest groups but by, for example, the Maine
Public Utility Commission. One of the things is, and you and I, our
personal discussions, we did discuss was confirming that the ad-
ministration’s position and the United States’ position be the same
in relation to the FCC, as well. And I have tried to confirm, in cor-
respondence with the department, that that would be the same po-
sition if we had any investigations that were ongoing. And so as
soon as I am able to confirm their response, I will provide that to
you, as well.

Mr. MARKEY. So you have written a letter to the Justice Depart-
ment?

Mr. MARTIN. Yes.
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Mr. MARKEY. Will you give us the response to that letter when
you get it?

Mr. MARTIN. Sure, of course.
Mr. MARKEY. Can we receive a copy of the letter which you have

sent?
Mr. MARTIN. Of course.
Mr. MARKEY. I think we can predict the answer which you will

receive from Attorney General Gonzales, but I think it is important
that we have the Commission proceed in this dispute with the Jus-
tice Department. I think it is absolutely critical that the commu-
nications laws of the country be protected, and only at the point
at which there is a legally obtained court order should the con-
sumer information which is now being compromised be made avail-
able to the Justice Department, so I commend you for that move,
and if Justice thwarts your efforts, we will, as a subcommittee, as
a full committee, pursue that with the Justice Department.

Now, section 10 of the 1996 Act enables telecommunications car-
riers to petition the FCC to forbear from a regulation or a provision
of the Act. If the FCC does not deny the petition within 15 months
it is deemed to be granted. I have noticed that the FCC has been
flooded with forbearance petitions over the last few years, pri-
marily from the incumbents. Is the deluge of forbearance petitions
draining FCC resources that could be spent establishing a broader
FCC policy, such as broadband consumer protection, universal
service reform and disability access, is that currently the practice
that is occurring at the FCC, Mr. Martin?

Mr. MARTIN. We certainly have a significant number of forbear-
ance petitions in front of the Commission. I mean, we have had
them in the past before, but we have a significant number of them,
as well, now.

Mr. MARKEY. So is that draining the resources that you have at
the FCC to do other work?

Mr. MARTIN. I am not sure that I would characterize it as drain-
ing the resources of the Commission. I mean, I would say that cer-
tainly I think that it is preferable for the Commission to end up
trying to address issues in the context of rulemakings whenever
possible, so I mean I think that that is preferable, but the Commu-
nications Act is very clear that parties are entitled to file forbear-
ance petitions and if so, that we end up having to address them
and if we fail to, that they are deemed granted.

Mr. MARKEY. So if the forbearance petitions are not draining
your resources, then why are the majority of the FCC’s orders
issued in response to industry-initiated actions like forbearance pe-
titions and license transfers? It appears to me that the industry,
not the FCC, is setting the FCC’s agenda and determining how the
FCC’s resources are allocated.

Mr. MARTIN. I think that the Commission has ended up trying
to address the issues that we think are the most critical going for-
ward for a telecommunications infrastructure. I think we will con-
tinue to work hard to do that. We obviously try to and are required
to respond to forbearance petitions and try to respond to license
transfers in a very timely manner. Those are very important
issues, too, for the industry, so we do end up responding to them,
of course.
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Mr. MARKEY. That is not the way we observe what is going on.
Let me ask one final question. The FCC has an open rulemaking
since 1999 that addresses the public interest obligations of TV
broadcasting in a digital multicast environment. When will we see
those rules?

Mr. MARTIN. Well, the Commission has already indicated that all
of the rules that apply for the public interest obligations for analog
broadcasting are applied to digital broadcasting. We have also ex-
tended the children’s television obligations and clarified and ex-
tended those in additional broadcasting rules. We have an order be-
fore the Commission right now that is actually extending an en-
hanced disclosure requirement so that they would report more on
the kind of coverage they are doing at the local level.

The remaining issues that are in front of us as a result of the
comments that were filed in that original proceeding are actually
asking the local broadcasters to commit to certain kinds of mini-
mum content provisions like free over-the-air broadcasting.

Mr. MARKEY. So when will we see the resolution of that? When
will we see the rule on the obligations of the broadcasters?

Mr. MARTIN. Well, I think we have addressed many of the rules
that were part of that proceeding. In other words, we have ad-
dressed them in piecemeal rather than in one omnibus order. The
one issue that is remaining is whether we are going to require min-
imum quantities of certain kinds of broadcasting. I am not con-
vinced that that is necessary.

Mr. MARKEY. Well, will there be a conclusion to the 1999, this
rulemaking that has been open since 1999, will that rulemaking be
concluded this summer?

Mr. MARTIN. The 1999 proceeding wasn’t a rulemaking. It was
actually a notice of inquiry, so what we have done is start proposed
rulemakings as a result of that, that address the different rules.
That was actually only a notice of inquiry. We can do another re-
port this year, if you would like, on the status of all of those, all
of the issues, but we have had to address each individual rule in
rulemakings. What we started in 1999 was just a general notice of
inquiry, not a rulemaking.

Mr. MARKEY. That is 8 years ago. I just think it is important for
this committee and the public to know what the obligation is going
to be on the broadcasters in this digital era, and I would urge the
Commission to resolve that this year. I turn to recognize the gen-
tleman from Michigan, Mr. Upton.

Mr. UPTON. Thank you, Mr. Chairman. Chairman Martin, one of
the big successes in the last 2 years was, of course, the enactment
of the legislation moving from analog to digital that was included
in the reconciliation bill in the last Congress. Where are we on the
auction proceedings as it relates to the sale of the analog spectrum?

Mr. MARTIN. The legislation requires the Commission to com-
mence the auction by the beginning of next year and then to de-
posit the proceeds into the Treasury by the middle of next year.
The bureau staff is working very hard to try to put us in a position
to start that auction even earlier. We would like to be in a position
to start it sometime next fall to make sure that we conclude it in
time to collect the monies and have it deposited by the statutory
date.
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Mr. UPTON. In addition to setting the firm date for the transi-
tion, the DTV legislation funded the Digital Converter Box Pro-
gram. It gave public safety 24 MHz of spectrum and a billion dol-
lars for an improved emergency communications system. It made
60 MHz of spectrum available for wireless broadband and probably
will raise at least $10 billion for the Treasury. As you have heard
about the Cyren Call and the Frontline proposals, should those pro-
posals move forward, would that jeopardize your timetable for the
auction?

Mr. MARTIN. The Cyren Call proposal would actually require leg-
islative change. It would require Congress to decide not to go for-
ward and auction all of the spectrum that we have been instructed
to auction, so that would actually require legislation in order for us
to not move forward. The Frontline proposal is a very recent pro-
posal. We are still studying it. I don’t believe it actually would re-
quire any changes in us being able to go forward. I am not sure
that that actually does require any further changes.

Mr. UPTON. In 1999 the FCC granted deregulatory pricing flexi-
bility for special access services when there was competition. Has
anything changed with that regard? And I understand that there
are a number of proceedings open on the special access issue. What
is the status of those proceedings?

Mr. MARTIN. We have got several proceedings that were open.
One was on applying what they call performance metrics to special
access, making sure that the carriers who were selling special ac-
cess to other competitors were doing so in a way the competitors
could readily access those services. And as a result of the mergers
that have gone through and the conditions that have been imposed,
along with one of the forbearance petitions that we have addressed,
all of the incumbents are already subject to the kinds of perform-
ance metrics that were the subject of that proceeding, so they are
already subject to that because of conditions.

As a result, also, of some of those mergers, many of the incum-
bents are subject to certain kinds of price freezes on special access.
In addition, we do still have an open proceeding of whether the
Commission should re-impose direct price controls on special ac-
cess, and that was opened in the beginning of 2005, and that is a
proceeding that the Commission still has in front of it. We have got
a record. There have been significant changes in the industry since
then because of some of the transactions and mergers that have oc-
curred, and I think, probably, what makes the most sense from the
Commission’s standpoint is to try to say what has been the impact
of these changes in the industry into the underlying record in that
proceeding.

Mr. UPTON. Do you have a guess as to when that might be con-
cluded?

Mr. MARTIN. I mean, I think on the special access proceeding, I
think the Commission either needs to conclude it based upon the
record prior to the mergers or to seek further comment. I think at
this time it would make more sense to seek further comment in the
next few months, this summer, so that we can see what the
changes are that have occurred because of the mergers last fall and
the previous fall, how that impacted the special access issue.
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Mr. UPTON. Now, I understand that Liberty has agreed to be
subject to the same conditions as News Corporation after the sale
of DirectTV. Some of those conditions may not easily transfer. How
will the FCC approach the former News Corporation conditions as
it examines the sale of DirectTV?

Mr. MARTIN. Well, one of the most important conditions that was
imposed was making sure that News Corporation provided its re-
gional sports, that it provided access to its regional sports networks
to other video competitors. To the extent that, for example, that
those regional sports networks are also being transferred to Lib-
erty, then it would be important to make sure that those same kind
of conditions were imposed.

Mr. UPTON. Last question that I have is, my time is expiring, is
we talked a little bit earlier, Internet video applications such as
YouTube and movie download services are an increasingly dra-
matic strain on the broadband networks. Broadband providers need
not only to build bigger pipes, but also they need to build smarter
pipes. Do you think that the broadband providers would make the
investment necessary to respond to the increasing strain on the
networks if they were subject to network neutrality requirements?

Mr. MARTIN. Well, I am certainly concerned that if we subjected
them to network neutrality requirements it could be a deterrent,
potentially, to some of their investment. I think we need to make
sure we have appropriate balance, the importance of a content de-
velopment with infrastructure deployment, and I think that at this
stage we need to focus a lot on the infrastructure deployment in-
centives to make sure that we are providing for the opportunity for
carriers to invest in the underlying networks and recoup those in
the services that they are providing.

Mr. UPTON. Thank you very much.
Mr. MARKEY. Gentleman’s time has expired. The gentleman from

Pennsylvania, Mr. Doyle.
Mr. DOYLE. Thank you. Chairman Martin, you were a Commis-

sioner in 2001 when the FCC announced that Mr. Dale Hatfield
was to write a report on enhanced 911 services, and you were there
when the Commission opened the docket for public comment in
March 2002, and you were still there when Mr. Hatfield filed his
completed report in October 2002. In fact, in April 2003 you gave
a speech to the FCC’s 911 Coordination Initiative where you said
that Mr. Hatfield’s first report on the enhanced 911 issue ‘‘contains
a number of important insights’’ and that you ‘‘strongly agree that
an unusually high degree of coordination and cooperation among
all stakeholders, both public and private, will be required.’’

In other speeches, you have said that ‘‘the importance of E–911
becomes more clear every day. The ability to track the location of
a 911 caller is vitally important. Too many lives are at stake.’’ So
911 and E–911 have been an important priority for you, is that cor-
rect?

Mr. MARTIN. That is correct.
Mr. DOYLE. Mr. Chairman, in 2005 you had been the chairman

since March, that is correct?
Mr. MARTIN. That is correct.
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Mr. DOYLE. And I understand your agency contracted with Mr.
Hatfield to write a follow-up report around the fall of 2005, is that
correct?

Mr. MARTIN. He was on contract from 2000 on, and it was re-
newed periodically. In September, the bureau did extend that con-
tract again in 2005. I think that actually his request that he do an
updated report had been in 2004, but yes, it was again extended
in 2005.

Mr. DOYLE. In contrast to the first report, the agency didn’t pub-
licly announce that Mr. Hatfield had been retained by the Commis-
sion to conduct the second follow-up report. Your answer is you just
extended his first report, that is why it wasn’t——

Mr. MARTIN. We extended his contract. He actually remained on
contract every year.

Mr. DOYLE. But you did ask him to write a follow-up report?
Mr. MARTIN. I think that that was actually done in 2004, but yes,

there was a request that he try to work on a follow-up report and
continue to provide expertise.

Mr. DOYLE. Thank you. Mr. Hatfield reported his tentative find-
ings to the Commission staff around the spring of 2006, and then
afterwards, it is my understanding your staff followed up on the
matter, and around that time, Mr. Hatfield was told to cease his
work and submit for his payment. Let me share with you, and I
am going to paraphrase here, what I understand to be some of the
tentative conclusions of that follow-up report.

First, that there is a strong need for a uniform method of testing
911 location accuracy. Second, that the FCC take greater steps to
address the problem of in-building accuracy, of in-building location.
And third, that the Commission do more to solve the rural 911 lo-
cation problem. And I want to say that again, do more to solve the
rural 911 location problem, and that is critical, because in rural
areas without overlapping cell phone towers, this is a critical thing
that needs to be addressed, and I don’t think it can be denied that
these are critical issues for the public safety.

Commissioner Copps, let me ask you, were you aware of this fol-
low-up report that Mr. Hatfield was asked to do and the fact that
the report was cancelled before it was written in its final form?

Mr. COPPS. No, sir, I was not aware of the report and only know
about the developments basically through the news media.

Mr. DOYLE. Thank you. Do you think some of the conclusions
which I have just read in the report are important conclusions were
there a further study by the Commission?

Mr. COPPS. I think so. I think if an engineer with the credibility
of Mr. Hatfield makes a suggestion, as you say he did, that maybe
we need to be looking at the capabilities of wireless in buildings
and the efficacy that, yes, that is important. We are talking about
the safety of human beings here.

Mr. DOYLE. How about you, Commissioner Adelstein?
Mr. ADELSTEIN. I would agree. I think that Dale Hatfield is one

of the best we have ever had. He was our chief technology officer.
His initial study was a seminal study that guided our efforts on E–
911 for many years. I think it is always helpful if these key factors
are weighed. I think all of the issues that he raised in his study
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are very important. I think that study would be helpful to be made
public for the benefit of Congress and the public, as well as us.

Mr. DOYLE. Commissioner Tate, were you aware of this study?
Ms. TATE. No, sir, I was not.
Mr. DOYLE. Do you think the conclusions reached by Mr. Hatfield

could have been valuable to the Commission?
Ms. TATE. It sounds like they could have. I haven’t had the op-

portunity to see the report.
Mr. DOYLE. Mr. McDowell?
Mr. MCDOWELL. Me, as well, sir.
Mr. DOYLE. Now, Chairman Martin, I want to point out that Mr.

Hatfield gathered information by interviewing people, and since
folks universally thought his first report moved the Commission
and stakeholders in productive ways, they were looking forward to
this follow-up report. Now, in today’s newspaper, when you talked
to, or your spokesman spoke to the USA Today, it seems to me that
if I am quoting Tamara Lipper correctly, she said that you were
simply trying to save the taxpayers money by not having the report
come to conclusion. Now, the report cost, Mr. Hatfield was paid
$9,500, I understand, to get to the point where he got, and I am
not sure how much more it would have cost to put the report in
writing, maybe a couple more thousand dollars. In a budget of over
$330 million, sir, is that really the reason you told him to stop the
report?

Mr. MARTIN. I think that it is important to understand that in
this instance, actually, we had paid Dale Hatfield over $10,000 in
2004 to do an updated version of the report. We had actually paid
him, the contract in 2005 was for an additional $10,000 to do an
updated report. He never presented any of the initial findings to
us, and indeed, when I found out about the contract, which I wasn’t
aware of until the spring of 2006, we actually asked him could he
provide us a summary of his findings and where he was going on
his report, which he declined to provide to any of us. As a result
of his declining to provide any of the information of what he was
doing, I didn’t think it was important to renew the contract and
continue to pay him anymore for that money. We have never seen
the report, and if you have a copy or if anybody has a copy, we
would love to see it.

Mr. DOYLE. You are telling this committee, and I want you to
choose your words carefully, you are telling this committee that
Mr. Hatfield did not sit with committee staff and go over his pre-
liminary findings and that he did not sit with Mr. Campbell of your
staff and go over these findings?

Mr. MARTIN. No. Yesterday, according to press accounts, Dale
Hatfield presented something to the bureau staff, but I was un-
aware of it and so was Mr. Campbell on my staff, and indeed, Fred
Campbell, on my staff, called him when we found out about the
contract and said could you provide us a copy of your report, and
a copy of your tentative findings, and he said no. So the bottom line
is we paid him for his contract, and if he has a report, we would
welcome it. We would welcome it. There has been no chairman who
has been any stronger on the importance of providing 911 to——
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Mr. DOYLE. Isn’t it true that Mr. Campbell told Mr. Hatfield not
to finish the report, to stop his work where it was and to submit
his bill? Are you saying that is not true?

Mr. MARTIN. No. We said to submit his bill, and that we weren’t
going to continue to pay him anymore for it. We had paid him for
2 years, and we had no report. But he is more than welcome to pro-
vide the report if he would like to.

Mr. DOYLE. Isn’t that the same as terminating his contract? Why
wouldn’t you demand a report? Why would you pay someone
$10,000 and then not demand a report?

Mr. MARTIN. We would be happy to have his report if he wants
to provide it and if he provides it to us, we will be happy to provide
it to the committee, but we weren’t going to renew his contract
again and pay him again for the third time when we still didn’t
have a report.

Mr. DOYLE. Mr. Chairman, do you think the conclusions that he
reached in the report are important for the Commission to act on?

Mr. MARTIN. I think that the conclusions are ones that not only
do I think they are important for the Commission, we already had
the Commission working on it. We established a Homeland Secu-
rity Bureau to work on these very issues, and indeed, the conclu-
sion that is in the newspaper today that says 60 percent of the
time people are using wireless phones inside buildings is readily
available from J.D. Power and Associates, on Google’s Web site,
which I searched this morning——

Mr. DOYLE. If the Commission was already working on these
issues, sir, then why did you ask this gentleman to do a follow-up
report?

Mr. MARTIN. I didn’t ask him to.
Mr. DOYLE. Who did, Mr. Chairman?
Mr. MARTIN. Chairman Powell did in 2004.
Mr. DOYLE. And you weren’t aware of this?
Mr. MARTIN. No, I wasn’t.
Mr. DOYLE. So you don’t know what your bureaus are doing

when they let contracts out?
Mr. MARTIN. In 2004 I was a commissioner, not the chairman.

In 2005 they renewed it, and I didn’t know about it, no. And then
when I did become aware of it in 2006, I said that he is more than
welcome, as I said, to present the report to us. Mr. Hatfield is obvi-
ously an esteemed public servant. He spent many years on the
Commission, and we would welcome him to provide us his assist-
ance, but I did not think it was necessary to continue to pay an
outside contractor who, by the way, is also a contractor to many of
the entities that lobby us, to continue to provide technical support
when I think we have the technical expertise to be addressing
these very issues. And indeed, I think it is important that we end
up moving forward on these issues, and we are.

Mr. DOYLE. I see my time is up, Mr. Chairman.
Mr. MARKEY. Gentleman’s has expired. The gentleman from Mis-

sissippi, Mr. Pickering.
Mr. PICKERING. Mr. Chairman, thank you. To all the Commis-

sioners, I am grateful for your service and for your presence this
morning. As we look at where we are today in the post-implemen-
tation era of the 1996 Act and at the same time, after most, I be-
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lieve, mergers have occurred and so the concentration and the tran-
sition to all-digital and mostly IP-based services and applications,
it is very important that we get the balance and the decisions and
the policies right as we go forward in a period of convergence and
hopefully continue the competition.

My questions are going to try to address those things that I
think will maintain healthy competition as we go forward. But the
first question that I have for the Commissioners deals with some-
thing that Congresswoman Harman brought up and that is the
interoperability as it relates to emergency services.

As we in Mississippi and in the Gulf region discovered after
Katrina, interoperability is a critical, vital service and after 9/11,
it was one of the key findings that we needed to implement. I hope
to work with this committee to introduce legislation that would set
up a process for the industry and the emergency response commu-
nity to come up voluntarily with an interoperability standard. But
if there is failure to do so by a date certain, I would then hope to
ascertain with the FCC to have an FCC proceeding to do it on a
mandatory basis, if there is a failure to do it on a voluntary basis.

Chairman Martin, is that, in your view, an appropriate way to
achieve interoperability standards that we have yet to realize or
achieve since 9/11 and after the Katrina experience and lessons
from that storm?

Mr. MARTIN. I think it is appropriate. I think that it is always
preferable for the industry to try to find a way to address technical
issues like interoperability through their own standard setting
without the Government mandating a particular standard. How-
ever, this issue is too critical to allow for that to go unresolved over
an extended period of time, so at some point if there is an inability
to reach a common interoperability standard, I think it would be
appropriate at some point for the Government to go in and say that
we will mandate one because the industries are unable to come to-
gether on their own.

Mr. PICKERING. Commissioners Copps and Adelstein, would you
agree with that approach, as well?

Mr. COPPS. Yes, I think you have hit the nail on the head with
regard to that. My only addition to that would be it has been 5
years since 9/11. We still don’t have the interoperability. We have
had a lot of public sector/private sector dialog and talk about vol-
untary guidelines and voluntary standards. We don’t really have
the assessment to what extent they have been implemented by
going around and talking to first responders around the country.
I know it is not very wide so yes, getting this done is top priority.

Mr. ADELSTEIN. I certainly agree. I think it is an ongoing chal-
lenge for the Nation. It is critical that we promote widespread
large-scale interoperability. The FCC has tried to push interoper-
ability through general allocation, but the public safety spectrum
is in different bands and always funding issues have presented
themselves. I think technology is one of the keys to solving the
problem. The national 700 MHz broadband solution is one way that
we could possibly work to find some creative solutions to this.

Mr. PICKERING. Thank you. I look forward to working with you
all to achieve those objectives. The next issue, in Communications
Daily yesterday, reports that the FCC is looking to reinstate a 30
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percent cap on cable ownership. As we just completed the largest
mergers in telecommunications history, AT&T and Verizon, and as
you look at broadcast ownership, shouldn’t there be some type of
ownership parity between the different platforms? And does it
make sense to cap cable at 30 percent when you have Verizon and
AT&T and in the broadcast area no real equivalent of those types
of caps on ownership so the different platforms, as they converge,
can compete fairly and effectively? Do those caps make sense in to-
day’s world?

Mr. MARTIN. Well, first I think it is important to understand that
the cap actually applies to both the cable companies and the tele-
phone companies to the extent that they are providing video serv-
ices. So it already does apply to each platform as they converge, so
that cap is not a cap on cable companies, it is a cap on providers
of multi-channel video services, so it would apply to the telephone
companies, as well.

And then the second thing is that Congress actually instructed
the Commission to adopt a cap on video ownership throughout the
country, in part because of the concern that if there was one pro-
vider of video services at the retail end, they actually might have
a monopoly power on the buying of content, and that same issue
doesn’t arise in the context of telecommunications. But again, it is
important to understand that this cap would apply to the telephone
companies, as well.

Mr. PICKERING. But only as it applies on video, is that correct?
Mr. MARTIN. That is correct. It will apply to any of the video pro-

viders, but it would apply to telephone companies when they are
providing video services, as well.

Mr. PICKERING. But on the video side, we don’t expect the Bell
companies to be able to get anywhere close to 30 percent in the
near future, would we?

Mr. MARTIN. I don’t know. We will leave it up to the marketplace
and see how they end up, what kind of progress they end up mak-
ing, but what is important is that the reasons for the cap and also
that Congress instructed the Commission to establish a cap were
in part because of the concerns about the buying power of video
content, which isn’t present for Internet services because in that
sense, the pipe is open so that anybody can go get whatever con-
tent they want.

Mr. PICKERING. On the 700 MHz, Mr. Chairman, what do you see
as the timetable for moving forward on that auction on the rule-
making that would adopt the specifications for the 700 MHz auc-
tion, and what is your view on the size of the auction in varying
markets?

Mr. MARTIN. What we hear from parties is they are trying to
have at least 6 months from when we adopt the final rules for the
size of the markets to when we actually conduct the auction. It is
helpful for them to be able to finalize and establish their credit to
be able to participate in the auction. So for one, trying to partici-
pate in the auction sometime this fall, that would mean we want
to have the rules in place 6 months before, which would be about
April or May of this year we would like to be getting those in place.

I am hopeful that we will be able to do it, actually, at the April
meeting. I think it is actually critical that we continue to try to es-
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tablish smaller and small geographic areas when we are auctioning
off spectrum to make sure that smaller entities are able to partici-
pate vibrantly in the auction and also that we can make sure that
people are buying spectrum in geographic areas that they will actu-
ally utilize so that we can make sure in rural areas it is getting
built out.

And then finally, I think and there has been increasing discus-
sions about whether we should reconsider some kind of policies to
make sure that people are actually building out and utilizing the
spectrum that they are purchasing in geographic areas. There are
various proposals like use it or lose it, or actually build out require-
ments, but I think we have got to make sure that rural areas, this
spectrum is going to be incredibly valuable for the deployment of
broadband infrastructure, and we have got to make sure that peo-
ple that are participating in this auction have every intention of ac-
tually building it out and utilizing it to serve those in rural areas.
And so I think we have got to do it on small bases and have strong
build-out requirements.

Mr. PICKERING. One last question. Commissioner McDowell, your
recusal policy ends when this year?

Mr. MCDOWELL. According to my ethics agreement with the Of-
fice of Government Ethics, it is a 1-year ban.

Mr. PICKERING. And that 1 year expires at what time?
Mr. MCDOWELL. June 1 of this year.
Mr. PICKERING. June 1. And at that point, would you be engaged

in all proceedings and involved in all proceedings at the FCC?
Mr. MCDOWELL. To this point, Congressman, of course I have not

actually cast a vote in such things as forbearance proceedings or
matters involving specific parties. I will consult with my ethics
agreement, the Office of General Counsel and the Office of Govern-
ment Ethics as we go forward, but I anticipate being able to par-
ticipate in more proceedings.

Mr. PICKERING. In your response to Senate questions, did you in-
dicate that you would be available for all proceedings?

Mr. MCDOWELL. Ultimately, yes.
Mr. PICKERING. By June?
Mr. MCDOWELL. That was not specifically addressed. In all hon-

esty, the footnote to Mr. Feder’s memo of December 8 speaks to the
appearance of a conflict issue perhaps lasting beyond June 1, and
so these are questions we still need to resolve beyond that.

Mr. PICKERING. We all need you to be involved in all proceedings.
Mr. MCDOWELL. I would love to be involved with all of them, be-

lieve me.
Mr. PICKERING. Thank you.
Mr. MARKEY. OK, the gentleman’s time has expired. The

gentlelady from California, Ms. Harman.
Ms. HARMAN. Thank you, Mr. Chairman, and thank you, too, all

of you, for your testimony. I hope we don’t wait another 4 years.
I would suggest, Mr. Chairman, that we have regular, ongoing con-
versations with our FCC Commissioners, not all of them in a for-
mal hearing setting. I think it would be useful to have informal
meetings, as well. I know I personally have had informal meetings
recently with four out of five of the Commissioners, and I look for-
ward to getting to know Commissioner Tate.
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I want to go back to the issue I raised in my opening statement
and the issue that has been raised by Mr. Upton and Mr. Pickering
and that is the critical importance of making sure that the DTV
transition goes forward so that we make available 24 MHz of spec-
trum in the 700 range for public safety communications. All of you
have said that this is important. I just want to underscore the fact
that it is on your watch. You won’t be able to say that a prior
chairman didn’t do it, did do it, did something else. This is on your
watch, and the clock is ticking. As Mr. Pickering said, Katrina was
an embarrassment, especially since it came many years after 9/11,
and we should have fixed the problem. I am not blaming this on
you, but I am saying you are a central part of the solution. Does
anyone disagree with that? No. You have issued numerous notices
of proposed rulemaking. You were way into this. There was a very
helpful, at least to me, op-ed in the March 13 Wall Street Journal
called, ‘‘Failure to Communicate,’’ and Mr. Chairman, I would ask
unanimous consent to put this in the record. It is by Jerry Brito.

Mr. MARKEY. Without objection.
Ms. HARMAN. Thank you. What that op-ed points out is that, and

I am quoting, ‘‘Responders often cannot communicate with each
other because the Federal Government assigns to each of the
50,000 public safety agencies in the country,’’ that is every home-
town fire and police department, ‘‘their own radio license and piece
of the spectrum with which to build out a communications system.’’
They point out that this affords great flexibility but that it comes
at a cost, which is that more often than not, systems can’t talk to
each other. Anyone disagree with this? No.

So we need to figure out a plan, and you are a critical part of
this, to move police and fire and emergency prevention services to
something that makes sense in the 21st century. Anyone disagree
with that? No. OK. My question then, is, in my 2 minutes, how it
is, with some specificity, that you are going to make a decision
about things like whether you split that 24 MHz band in half,
which is one of the things you are considering; whether you em-
brace some of these new ideas by Cyren Call and Frontline Wire-
less, which, as you said, you need to learn more about.

What it is that we do, what it is that you do, as experts in charge
of who gets licenses, to drive our earnest first responders to tech-
nologies that obviously fit much better the requirements of cata-
strophic attacks that we can expect or catastrophic natural disas-
ters in the 21st century? Anyone is invited to comment.

Mr. MARTIN. Sure. I think that there are a few options in trying
to address the interoperability issue. I think that one is obviously
this Cyren Call proposal that has been put forth. Again, as I reiter-
ated earlier, that would really be up to Congress to decide whether
to take away some of the spectrum that is being utilized for com-
mercial auctions and provide it to public safety. We have put forth
a proposal that would actually establish a national licensee by a
non-profit that would be able to, then it would be license holder,
and it could ensure interoperability among all these different public
safety communities.

Ms. HARMAN. And if I could just interrupt, do you think there is
enough spectrum for that licensee to accomplish that task?

VerDate 11-SEP-98 10:30 Jul 09, 2008 Jkt 000000 PO 00000 Frm 00062 Fmt 6633 Sfmt 6633 Q:\DOCS\110-18 SCOM1 PsN: SCOM1



55

Mr. MARTIN. I think there would be enough for them to at least
be able to provide some basic broadband connectivity and then use
that broadband connectivity as a platform that could then address
the interoperability issues. It won’t fix all of the radios that have
already been bought that are not interoperable, but it would pro-
vide a piece of spectrum that could be utilized for broadband and
IP technologies that then could be an area where people could com-
municate, but it won’t fix all of the radios they have already
bought.

Ms. HARMAN. Does anyone else have a comment? I know my time
is up, Mr. Chairman. I just wanted to invite comment to my state-
ment on the need for this.

Mr. COPPS. Well, I think we have a number of things. We have
to make sure the 800 MHz transition is working as it was intended
to work. In addition, all of these decisions that we originally need-
ed on the 700 and we really have to know exactly where we are
and you asked an interesting question about the available public
safety spectrum and we all have kind of an intuitive reaction to
that, but what we really need to have is a really good inventory
of exactly what is being used and how extensively it is being used
and understand the problem before getting to the solution.

Ms. HARMAN. Thank you, Mr. Chairman. I just hope we don’t
keep learning forever. I think we need to find a solution very quick-
ly and we are going to be 4 years later than Congress promised,
so let us get it right. Thank you.

Mr. MARKEY. The gentlelady’s time has expired. The gentleman
from Oregon, Mr. Walden.

Mr. WALDEN. Thank you, Mr. Chairman. Appreciate that. I have
a question involving the Universal Service Fund and all and I
guess part of it, it is my understanding that the FCC designation
of carriers eligible to receive Federal high-cost support has perhaps
ignored some applications for a number of years. It seems like the
companies deserve some sort of timely response, whether they are
approved or denied. And I am curious if you can explain why some
of these applications have been pending for a considerable length
of time and why?

Mr. MARTIN. The Commission is facing a significant financial
problem with the number of CETCs that are receiving Universal
Service money. When I arrived at the Commission, the first year
we gave out $1 million to eligible telecommunications carriers. Last
year we gave out $1 billion during my time at the Commission. So
you have seen a dramatic increase. We estimate that under the
current timeline, with no further applications being granted, we
will give out somewhere between $1.3 and $1.4 billion this year.

If we grant all the pending applications, some estimates are that
could be as high as $1.7 billion this year. The Commission is facing
a significant crisis in this area. The Universal Service joint board,
which is composed of State commissioners and Federal commis-
sioners and also a State consumer representative, are considering
before it various proposals, including a proposal to cap the CETC
fund right now. They anticipate that they are going to make a rec-
ommendation to the full Commission sometime within the next 4
to 6 weeks.
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And I think it is critical for us to see what that recommendation
is with the kind of growth that we are seeing, we should see what
that recommendation is before we further exacerbate the problem.
To the extent that we are not going to take any kind of steps to
address this issue, then you are right. We would need to grant all
the applications and address it from a financial standpoint, but I
think it is incumbent upon us, because we have this significant fi-
nancial problem, to make sure we are moving very guardedly to try
to protect the fund, as it is. And I think that waiting to see what
the board’s recommendation is, is important. When we see that
kind of growth in a Government subsidized program in a very, very
short period of time, I think we have a potential of having a real
problem.

Mr. WALDEN. I spoke with a number of people about a different
issue, that involving white spaces, over the last few weeks, and I
am just curious, from your perspective, as Commissioners, your
views on white spaces and whether or not the technologies that are
emerging, I know they have just presented you with some new
equipment, literally, to be investigated, if there are concerns about
interference or not. My understanding, too, is you have come to the
conclusion, Mr. Chairman, that auctioning off this white space
spectrum probably wouldn’t make a lot of sense. Is that correct?

Mr. MARTIN. That is right. In general, I think that this spectrum,
the people utilizing the white spaces would not be the primary
users of the broadcast spectrum, and when you are a secondary
user, that is not usually the typical kind of license we auction off.
Usually, it is someone who is the primary user and has very de-
fined rights. And in this instance, we would be actually auctioning
off the right to use it on a secondary basis and not interfere with
the primary broadcasters, and that is more typically what we do
on an unlicensed basis.

We are concerned about making sure they don’t have inter-
ference with the underlying broadcasters, and I think it is critical,
particularly when we are going through the DTV transition, that
we make sure we don’t allow for there to be any ongoing inter-
ference with those broadcasters in that context. And the tech-
nologies have improved such that communications devices are actu-
ally able to incorporate sufficient technical capabilities, and actu-
ally listen in a geographic area before they speak, and then they
could listen, as a broadcaster here, on channel 3 or channel 5, and
if there is, then don’t operate on that channel.

That is what the device that was just delivered to our engineer-
ing lab this week says that they have developed that kind of a
technical capability so that they will be able to make sure they are
not interfering in each market and take that same device from
market to market and have it not interfere. And to the extent that
it truly does work that way, then this will be a good breakthrough
to be able to utilize that white space.

Mr. WALDEN. All right. Let me shift gears to an issue that I
know all of you are concerned about, and so are we, and that is
broadcast media ownership and various proposals, not only in
broadcast but elsewhere across the spectrum and including, I un-
derstand, a recent submission to go to a 30 percent cap on cable.
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I would be curious to know why you think that proposal would
withstand court scrutiny when the prior one did not.

But moreover, I know we allow duopolies in major markets for
television and yet I know in a district like mine, that is very rural,
it is actually some of the small or medium sized markets where the
broadcasters are struggling in deep competition for advertising dol-
lars locally with cable and in some cases, radio. Their ad rates
aren’t much different and yet their costs are higher and I am just
wondering why we allow duopolies in major TV markets but not in
the smaller and medium markets.

Mr. MARTIN. The Commission has always tried to find a balance
between making sure that the broadcast companies are able to
make sure they are making enough money to stay in business and
continue to gather local news and at the same time, that we are
preserving the diversity of viewpoints and voices in each market.
And obviously, when there is a larger market and there is more
broadcast stations that are available, there is less of a concern
about making sure that we preserve the diversity of those. In the
smaller markets, it is more difficult to make sure that there are
enough different voices out there.

And I think that that creates a natural tension because in many
areas, in many small markets, that is actually where some kind of
increased consolidation is critical and that is why we are finding
this appropriate balance of how we make sure and preserve the
local voices that we have got and that they have enough financial
wherewithal to continue to gather news while at the same time we
preserve the maximum number of voices in that market that we
can. But it is ironic that yes, in areas that are smaller, there are
fewer voices, but that may also be the area where they are under
the most financial constraints.

Mr. WALDEN. I would concur.
Mr. COPPS. Can I make a comment there?
Mr. WALDEN. Sure.
Mr. COPPS. Much of the debate that we have had is whether you

look at this problem just holistically or individually. So you pass,
as Chairman Powell wanted to pass and did pass through the Com-
mission, a law that just grants duopolies a green light, no ques-
tions asked and I think that is a bad idea. A duopoly, especially
in the multicast era, does have tremendous power if it has got 12
streams of broadcast into a small locality like that.

But we should have the ability, and I think we do, to look at
these things on a granular basis and I have never said, for exam-
ple, that I am against all consolidation and I have seen areas
where maybe an area would be deprived of service without it, but
you have to do that, make that public interest finding on an indi-
vidual basis, rather than just flash some green light to every com-
bination that the mind of man or woman can devise.

Mr. WALDEN. I understand that and I don’t think any of us is
advocating that, but I usually disclaim here, as the only licensee
in the Congress, I have also seen the benefit of consolidation, what
you are able to do then to enhance programming opportunities in
small radio markets, which is what I am familiar with. And I see
that Clear Channel sometimes gets beat up as being this giant
radio holding company and yet I think they are less than 10 per-
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cent of overall radio station ownership by stations and are actually
shedding 400 of their radio stations and 40-some of their TV, so
you see a sort of realignment going on out in the market to the
other competition that is out there. So my time is expired, Mr.
Chairman. Thank you, and I want to thank the Commission.

Mr. MARKEY. The gentleman’s time has expired. If I may, at this
point, recognize the gentleman from Texas, the ranking member of
the full committee, Mr. Barton. When I recognize two Democrats
over here in order to—so let me turn and recognize the gentleman
from Texas.

Mr. BARTON. Mr. Chairman, I thank you for your courtesy, but
I think I am the last person to arrive today. I would wait my nor-
mal turn because I am very late, and I appreciate your courtesy.

Mr. MARKEY. I don’t even think I would have to say, without ob-
jection, to have you recognized out of order. I don’t think there
would even be a thought, but I thank the gentleman. I will turn
and recognize the gentleman from Indiana, Mr. Hill.

Mr. HILL. Thank you, Mr. Chairman, and thank you, Chairman
Martin and the Commission members for attending today. I live in
a town of 18,000 people. It is the home of John Mellencamp, the
rock star, and the originator of that song, Small Town. My point
is I live in a rural area and healthcare is one of my top concerns.
I am aware that you recently announced a new $60 million rural
healthcare pilot program as part of the Federal Universal Service
Fund. I am very interested in this program, and I want to learn
more about whether telemedicine programs in Indiana can expect
to receive funds from this new program and on what basis.

I understand, from people in the rural telemedicine community,
that a staff person from the Commission recently spoke at a Cap-
itol Hill conference, and when he was asked how the FCC will de-
termine who gets the pilot program grants, he replied that the FCC
will be using the Goldilocks Rule, meaning whichever application
feels just right. I think this statement has caused a lot of confu-
sion. This is an important opportunity for my constituents, so I
would like for you to clarify what that staffer meant by the
Goldilocks Rule.

Mr. MARTIN. I am not sure what they meant by the Goldilocks
Rule, and so I don’t know what they meant. What I can say is that
the Commission has a rural healthcare program that we have
never fully utilized, that we have about $400 million a year that
we set aside for rural healthcare programs, and we have never uti-
lized more than about 25 percent of it in any particular year.

One of the things that I discovered in investigating this when I
became chairman is that many of the rural healthcare, the rural
programs, were not applying for additional funding, in part because
they needed to be able to aggregate to apply for programs on a re-
gional or at least a statewide basis for a network. And the same
thing we saw in a lot of the Universal Service Schools and Librar-
ies Program, that individual schools were having a hard time ap-
plying for money, but if we let school districts and/or States apply,
it actually helped facilitate money getting out to them.

So what we have done in the pilot program is allow for rural
healthcare programs, the rural healthcare applicants, to apply on
a regional network basis and also be able to fund a more signifi-
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cant amount of the money that would be used to deploy an infra-
structure to cover a statewide network or a regional network and
in some cases, it could even cross State lines.

And I think that that is going to allow these consortiums to be
put together to serve more of the rural healthcare needs in those
local rural small communities. And I think that we actually wanted
to encourage as many people to apply as possible because this has
been an under-utilized fund. We do have a certain amount of a cap
on the program of how much we can end up spending any particu-
lar year, so I think it will be difficult, and the Commission actually
debated this last fall about how are we going to determine among
the applicants that we get.

And I think it was something that was a significant amount of
debate last fall when we opened this program, we decided that it
was more critical that we make sure and get the program up and
going on a trial basis and do our best to judge which programs
seem like the most likely to succeed. And we also thought we would
try to make sure we picked them in several different geographic
areas so they wouldn’t all be in the same area of the country.

Mr. HILL. But you are not going to be making decisions based
upon if it just feels right, then, is what I hear you saying?

Mr. MARTIN. No.
Mr. HILL. OK. I have three questions I want to ask. I am assum-

ing that all five Commissioners will have the opportunity to vote
on the recipients for these grants?

Mr. MARTIN. That is right.
Mr. HILL. OK. Second, given that there is a great demand for

this program in determining the recipients of the award, I assume
you will be relying on telemedicine experts and the assistance of
the national telemedicine organizations to peer review the applica-
tions before selections are made?

Mr. MARTIN. I am not sure that we have proposed putting them
out for peer review to outside consultants. We can consider that.
The applications haven’t even come in yet.

Mr. HILL. OK. But so you are not considering this at all?
Mr. MARTIN. I don’t think anybody had suggested that to us.

This is a suggestion that we will take back and consider whether
there is enough time to do that, but I think that might be a helpful
suggestion.

Mr. HILL. I hope that you will keep this in mind as you go
through the selection process, and I think this can be a very help-
ful, useful tool for you, especially for rural areas like mine.

Mr. MARTIN. Sure.
Mr. HILL. OK. Third, in many grant programs, the selection cri-

teria are weighed to allow for objectivity and transparency in
awarding of the grants. Will the Commission be releasing the selec-
tion criteria analysis for each of the winning awards in the first
year so that applicants for the second year will better understand
the program’s requirements?

Mr. MARTIN. Sure. And ultimately, what we are hoping to do
with this pilot program is be able to get it established so that we
can extend it to everyone who applies after that.

Mr. HILL. OK. I yield back the remainder of my time.
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Mr. MARKEY. Gentleman’s time has expired. Chair recognizes the
gentleman from Nebraska, Mr. Terry.

Mr. TERRY. Mr. Chairman, I appreciate all of you coming up here
today and engaging in discussions about our areas of interest that
overlap your authority. One of mine is reforming the Universal
Service Fund and using that as a tool, then, for ubiquitous
broadband roll-out within the rural areas. It seems logical to me
to, instead of us up here trying to recreate the wheel, a new pro-
gram or tax credit program or whatever, we use what is already
in existence, already has an infrastructure within the FCC, not
only the telephone infrastructure, telecommunications infrastruc-
ture already existing in rural America, but also the dollars.

And it seems to me that by reforming and in essence, loosening
up Universal Service and keeping the dollars at the same, that we
can meet our goals that I think several of you stated during your
opening statements about having ubiquitous roll-out of broadband
throughout America so that all Americans have access to it. We
will define access in a minute. But I just wanted to ask a survey
of sorts, of the Commission, starting with Mr. Adelstein, about your
individual opinion about whether Universal Service is relevant
today and whether or not it could be used as a tool to help speed
up rollout of broadband throughout rural America.

Mr. ADELSTEIN. I think Universal Service absolutely can be criti-
cal to the rollout of broadband in rural America. Currently, it is
under our policy, no barriers. A lot of companies are using Univer-
sal Service support to develop systems that are capable of
broadband, but broadband isn’t a supported service, directly. I
think it is only a matter of time before that happens. It is going
to be sooner rather than later because voice is increasingly becom-
ing just one application over broadband pipes. It doesn’t make
sense just to subsidize one application.

What we need to do is subsidize those pipes to make sure that
they are every bit as thick in rural parts of the country as in the
rest of the country, and we do need to bring costs under control in
certain aspects in order to move towards this system, but Congress
clearly envisioned that, in the 1996 Act, that we would move to-
wards advanced services. It is mentioned five times in section 254
of the Act, and I think we need to take that into account, as a com-
mission.

Mr. TERRY. Mr. Copps.
Mr. COPPS. Clearly, broadband could be and should be part of the

Universal Service Fund. This is the central infrastructure chal-
lenge by time, getting this out, so we need to have that strategy,
and we need to have that commitment. We have to have
broadband, then, not just benefiting from the fund but contributing
to the fund and increasing the base of the fund. It is not by now,
and the Commission has gone in the wrong direction with regard
to that. It still leaves the fund with considerable pressure on it, as
you know, so I think another thing that needs to be considered at
some point is extending the contributions from intrastate calls to
the Universal Service Fund. I think if we had broadband in intra-
state, we made an effort to true up wireless and VOIP, that should
be most of the way there to putting the fund on a reasonably sound
basis.
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Mr. TERRY. Very good.
Mr. MARTIN. I think that it is important to try to figure out a

way to utilize Universal Service monies for broadband infrastruc-
ture. Indeed, Commissioner Copps and I, when we were on the
joint board in 2002 and 2003, when the joint board considered this
and didn’t actually consider or allow it to be more directly utilized
for Universal Service broadband support. But we do face a crisis,
as I talked about, on the financial side today. Currently we antici-
pate that the contribution rate is going to rise, continue to rise di-
rectly just in supporting current voice services.

One of the reasons why I think we need to move to what I call
our reverse auctions methodology in distributing money is that we
would be able to say we are going to increase the level of service
that we are going to provide to a particular area, but we are not
going to provide for duplicative networks to be built to provide just
voice services. Right now, today, we use Universal Service funds to
support multiple networks providing only voice grade services. In-
stead, what I think we should be doing is providing Universal Serv-
ice support for one carrier of last resort in an area, but that one
carrier of last resort, we should begin ratcheting up what we expect
them to provide to its customers, including broadband capability.

I think that the only way we are going to be able to do that and
cap the money where we are now, which I think was also one of
the things you said in the premise of your question, how we keep
the money the same, is we have got to start saying we want more
for the money we are giving you and we are not going to continue
to pay for duplicative networks to provide voice. Instead, we are
going to pay for one network, carrier of last resort, and provide
broadband over it.

Mr. TERRY. Commissioner Tate.
Ms. TATE. Yes. I want to thank you and Mr. Boucher for all your

work in this area and obviously, I think we have got some short-
term problems that need some reform quickly and I hope the joint
board is going to move on that, as the chairman said and Commis-
sioner Copps and so I hope that we will be coming back with some
of those solutions and then some longer term solutions on both the
contributions and the distribution side.

Mr. MARKEY. OK. Quickly, please.
Mr. TERRY. Thank you again for all your work. I will be looking

at all credible ideas regarding reform of the Universal Service
Fund. As Commissioner Adelstein and Chairman Martin have al-
ready implied, there is already, sort of, indirect support of infra-
structure, but we do need to fix the system first before we can talk
about increasing costs on the distribution side, so I eagerly await
the joint board’s recommendation.

Mr. MARKEY. The gentleman’s time has expired. The Chair recog-
nizes the gentlelady from California, Ms. Eshoo.

Ms. ESHOO. Thank you for recognizing me, Mr. Chairman. In my
opening statement I made references to the AT&T-BellSouth merg-
er. So I would like to drill down a little on this for the benefit of
the full committee. The question that I would like to ask, Commis-
sioner Tate and the Chairman, is what is the authority that you
draw from to approve and then refuse to implement the agree-
ment? And I would like you to describe, reference the exact provi-
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sions of the Communications Act, sections of the FCC’s rules. Com-
missioner Tate can go first. And other legal authority to support
that action. But I ask because I think it is so highly unusual.

Mr. MARTIN. Sure.
Ms. ESHOO. You voted for it. There was a majority vote of the

Commission, and then, as I described it in my opening statement,
in my mind, it really mirrors these signing statements that are
really troubling to people in the country. Commissioner Tate first,
please. Can you tell us what authority you draw from to do that?

Ms. TATE. Well, I suppose first, this was presented by the compa-
nies to us.

Ms. ESHOO. You mean the companies told you that you should
issue that statement afterward?

Ms. TATE. No, the merger, itself.
Ms. ESHOO. Well, I am not talking about the merger. I am talk-

ing about the statement that you and the chairman issued on the
heels of a majority vote of the Commission, that you were not going
to honor parts of the agreement of the merger that you had just
voted for, so I am asking what legal authority, what authority do
you draw from to have that stand? I mean, it is yes and no. Which
one did you mean? The statement that you made after you voted
for it or before?

Ms. TATE. I voted for the merger.
Ms. ESHOO. And what about the statement? Let me ask you this.

What parts of the merger do you plan to enforce, and which parts
of the merger do you plan not to enforce? Because that is really
what that statement was about.

Ms. TATE. I think that oftentimes when we vote on something,
all of us, in fact, most every time we vote on something, there are
five statements in the record. We may not agree with everything
that is in the order that was adopted, and so I think that——

Ms. ESHOO. Well, you can always talk about what you may not
have agreed with in the vote. You have to develop consensus, we
all do. A lot of times, it is 51–49 or 49–51, whatever way we see
it, but I think it is rather extraordinary to commit to really not en-
forcing parts of the agreement of the merger that you voted for and
I am asking you what authority? What was the meaning of it? Why
did you say that?

Ms. TATE. There was one condition that would have proposed
that the company present a tariff to us.

Ms. ESHOO. Did you vote for that? You voted for it. It was in the
agreement.

Ms. TATE. Well, the tariff has not been filed, to my knowledge.
Ms. ESHOO. What about Chairman Martin? What parts of the

merger do you plan to enforce and what parts do you not plan to
enforce? Given your statement.

Mr. MARTIN. Well, sure. First, I don’t agree we were going to ap-
prove the merger and then refuse to enforce it. We are going to en-
force it.

Ms. ESHOO. All of it?
Mr. MARTIN. Sure. And what legal authority I have for our state-

ment is the order itself. The order itself says that while these con-
ditions are voluntary and AT&T will comply with them, that it
does not change our policy, that it does not, in any way change our
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precedent and that the Commission’s policy and precedent will still
go forward exactly as is. And its policy and precedent is that in
separate actions, if you file a tariff——

Ms. ESHOO. I have limited time. I have 33 seconds left.
Mr. MARTIN. The order itself is——
Ms. ESHOO. Let me go to Commissioners Adelstein and Copps to

comment on this.
Mr. COPPS. I would just note that, for purposes of judicial review,

that the conditions to a merger are treated as rules, and they are
subject to deference, and the question we are talking about here
doesn’t go to future proceedings, but it goes to the instant proceed-
ing and enforcing this particular merger about this particular con-
dition.

Ms. ESHOO. Commissioner Adelstein.
Mr. ADELSTEIN. Well, the normal process we use when there is

a difference of opinion about an event is to dissent. If there is
something somebody considers to be illegal or inappropriate in a
merger, generally, I dissent if I don’t think something is legal. And
I have done that on a regular occasion. It is better to try and work
it out in advance and get a consensus in advance rather than to
subsequently say that something won’t be implemented.

Ms. ESHOO. Thank you. I think my time has just about expired,
so thank you, Mr. Chairman. Very unusual.

Mr. MARKEY. The gentleman from Georgia, Mr. Deal.
Mr. DEAL. Thank you, Mr. Chairman. As you heard from my

opening statement, I am concerned about the retransmission con-
sent as it is currently in place. I would like to ask some procedural
questions first and then maybe move to your views on the way the
system is currently operating. Chairman Martin, I guess I will ask
you these procedural questions first. It is my understanding that
when a content provider or programmer reaches an agreement with
a distributor cable company, that those contracts generally contain
nondisclosure provisions in the contracts. Is that generally the
rule?

Mr. MARTIN. That is correct.
Mr. DEAL. And does that mean that after the contract is con-

cluded that they cannot disclose, even to the FCC, the terms and
conditions?

Mr. MARTIN. That is correct. We don’t even have the information
about that in many instances.

Mr. DEAL. Do you have authority to demand disclosure of that?
Mr. MARTIN. I would have to go back and research it and give

you an exact answer, but I am not sure we have authority cur-
rently.

Mr. DEAL. Well, that is after the contract is concluded. During
the course of the negotiations, are you made privy to the terms of
the offers and counter-offers?

Mr. MARTIN. No. The only instance in which we were was when
someone filed a complaint at the Commission, but other than that,
no.

Mr. DEAL. Do you have authority during that period to require
disclosure of it?

Mr. MARTIN. Again, I am not sure. I am not sure that we do be-
cause we don’t have a specific role in that, and the Commission has
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determined that unless someone files a complaint with us about it,
I don’t think we do.

Mr. DEAL. Well, isn’t the overall test whether or not the negotia-
tions are in good faith, and if you have no knowledge of what the
negotiations entail, how do you make a determination of good
faith?

Mr. MARTIN. That is right. What I meant is that we only evalu-
ate whether it is in good faith or not if someone comes and com-
plains that it is in bad faith.

Mr. DEAL. So if someone complains?
Mr. MARTIN. If someone complains, then it comes to our atten-

tion, but other than that, we are not privy to what is going on.
Mr. DEAL. So if a complaint is made, you then have authority to

require disclosure?
Mr. MARTIN. I think so. In the context of a complaint, I think we

would be, if someone was saying this is in bad faith, then we would
ask the parties about the allegations of bad faith. If that involved
the underlying prices, then we potentially could.

Mr. DEAL. And what would be the remedy if you determined that
the negotiations are not in good faith?

Mr. MARTIN. In 1999 or 2000, the Commission determined that
actually the only remedy was to order them to go back to the nego-
tiating table and then engage in conducting good faith. The Com-
mission actually determined that they didn’t have the authority to
order carriage at a certain price in the implementation of the Sat-
ellite Home Viewer Act; the Commission determined it didn’t cur-
rently have the authority to order that.

Mr. DEAL. And I believe, in the most recent Sinclair dispute, the
Media Bureau said they didn’t have authority to order arbitration.
Has the Commission, as a whole, made a similar determination?

Mr. MARTIN. They did in the context of the Satellite Home View-
er Act implementation, which was based upon the Cable Act re-
transmission consent negotiation standard, so they did. That is
why the bureau was able to do that, and the current appeal of that
decision is before the other commissioners now.

Mr. DEAL. All right, let me start down the road, then. Mr.
Adelstein, first of all, what is your overall view of the way retrans-
mission consent is functioning, currently?

Mr. ADELSTEIN. Well, it provides broadcasters with the oppor-
tunity to negotiate compensation for their programming. I under-
stand that. It is not clear whether Congress achieved its intent,
though, to prioritize the interests of viewers ahead of the cable op-
erators and broadcasters. The FCC’s role is, as you said, to ensure
good faith negotiations. There has got to be a way that we do that.
In fact, there was a colloquy in the United States Senate during
the adoption of this bill that did indicate that we would have the
authority to enforce and ensure that there is a completion of these
negotiations. I think the FCC should protect the viewing public
through prompt resolution, binding arbitration, if necessary, and
interim carriage are things that are, according to legislative his-
tory, potentially within our authority to do if no consensus is
reached between the parties.

Mr. DEAL. Mr. Copps.
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Mr. COPPS. I would agree with Commissioner Adelstein. Our lati-
tude to act in retransmission consent is not wide, basically limited
to the good faith negotiations. We do need to protect the consumer,
and I think there is a need for an overall look at whether retrans-
mission consent is working as it was originally intended to work
and whether it is really protecting small broadcasters, protecting
small cable. I think an argument can be made that maybe the way
it is working out now, it is really kind of encouraging consolidation
in the industry rather than competition.

Mr. DEAL. Chairman Martin.
Mr. MARTIN. I think our current authority is very limited as to

what we are able to end up doing when there is a complaint back
and forth. I think the concerns about the way the retransmission
consent is working with the broadcast providers is a symptom of
the larger problem of how content providers are increasingly charg-
ing consumers for all of the content that is included in the ex-
panded basic cable package. And all of it being done without any
kind of transparencies as to how much consumers are having to
pay.

Mr. DEAL. I appreciate that part of your testimony. As you know,
it is a concern of mine.

Mr. MARTIN. And I think that you have to put it in the context
that the broadcasters are asking for sometimes significantly less
than many of the other cable content providers are asking for and
demanding when they are including expanded basic. I think that
some additional opportunity for consumers to see how much they
are paying for all of their content would be helpful across the
board, not just in broadcast, but in all of cable.

Mr. DEAL. Ms. Tate.
Ms. TATE. Yes. I think you all heard about one issue that had

come up, but generally, I think that the process is working and
that thousands of these agreements are being done every day. I do
think we need to continually review the roles that we have before
us.

Mr. DEAL. Mr. McDowell, you only get 10 seconds.
Mr. MCDOWELL. I am used to that, being the most junior mem-

ber of the Commission. I do think we need an overall thorough
view of why the cost of content, overall, is going up, so as a prelimi-
nary matter, I agree with Commissioner Tate that the vast, vast
majority of retransmission consent negotiations are going well, and
we don’t read about them or hear about them, and that is good
news, but we do need to certainly focus to see if there is something
else that can be done. I hesitate to put the Government’s thumb
on the scale in this regard, but on November 26, when it came, for
instance, to the Mediacom Sinclair dispute, I did ask both CEOs of
both companies to come in and join me and Commissioner
Adelstein to see if we could help them facilitate in some way a pri-
vate sector solution to this. I think it ultimately did help bring a
resolution to that problem, which came on the eve of the Super
Bowl.

Mr. DEAL. Even though you will never know what the negotia-
tion finalized was?

Mr. MCDOWELL. Well, I think by the fact that both parties con-
sented to an agreement, that is probably a sign that they can at
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least tolerate the terms of their agreement, so that is a little ray
of hope.

Mr. DEAL. Thank you, Mr. Chairman.
Mr. MARKEY. OK, gentleman’s time has expired. Gentleman from

Michigan, Mr. Stupak, is recognized.
Mr. STUPAK. Well, thank you, Mr. Markey, for holding this hear-

ing, and thank you, Commissioners, for joining us. As it has been
said, the last time we had all five Commissioners here was like
over 3 years ago. As chairman of the Oversight and Investigations
Subcommittee, I intend to work with Chairman Dingell and Chair-
man Markey to exercise vigorous oversight of the agency. I hope
our relationship can be productive, and that is why I was con-
cerned, Chairman Martin, when I heard that you had a closed door
meeting with the Republican members of the Energy and Com-
merce Committee.

You should feel free to share with all of us things you have on
your mind at that meeting, and I look forward to having public and
frequent dialog with you. It is astounding what this one hearing
can lead to. According to press reports, the Commission is cleaning
house. The FCC has asked industry to withdraw petitions from as
far back as 1995. That is over 12 years ago. I am not even sure
we had e-mail on Capitol Hill in 1995. Congress makes laws and
we expect the FCC to enforce them. Leaving petitions sitting for 12
years doesn’t seem like enforcement to me.

So Mr. Chairman, my first question is ignoring consumer com-
plaints is also not enforcement. The Commission is finally attempt-
ing to clean up approximately 70,000 do not call registry com-
plaints from as far back as 4 years ago. So is it true the FCC is
now sending letters to Americans about their complaints saying, in
essence, we have received your complaint, but we need more infor-
mation to act on it. Yes or no?

Mr. MARTIN. Yes, the Commission is sending letters to consum-
ers who didn’t file enough information for us to act on the com-
plaint, that can you give us more——

Mr. STUPAK. Do you close out the consumer complaint after send-
ing out one of these request letters?

Mr. MARTIN. Yes. We say that we can’t act on it without getting
further information.

Mr. STUPAK. Well, I think that reflects pretty poorly on the Com-
mission’s ability to create and enforce consumer protections. So let
me ask you this, turning to consumer protections, when the Com-
mission reclassified DSL and cable modem services as information
services, the Commission failed to clarify what consumer protec-
tions applied to these services. That is over 54 million broadband
subscribers lacking consumer protections. In fact, the FCC asked
for comment on this issue in 2004 as it relates to VOIP and again
in 2005. Today, the Commission still has not issued consumer pro-
tection rules. Is the Commission going to establish consumer pro-
tection standards for broadband services?

Mr. MARTIN. I think the Commission has taken some steps to ad-
dress some of the consumer protection issues that were raised in
that notice. We have taken individual actions on things like 911
and Universal Service and making sure that we updated our rules

VerDate 11-SEP-98 10:30 Jul 09, 2008 Jkt 000000 PO 00000 Frm 00074 Fmt 6633 Sfmt 6633 Q:\DOCS\110-18 SCOM1 PsN: SCOM1



67

to reflect that already. We have also tried to take steps in the dis-
ability area, but I think we will issue generally rules, yes.

Mr. STUPAK. You expect some more rules to come out. When do
you expect them to be out?

Mr. MARTIN. I think we have tried to address them in order of
how critical they were, but I think we will probably be able to—
I would assume this year we will probably address the remaining
issues that are there.

Mr. STUPAK. OK. In 2006 I joined with several of my colleagues
on this committee in sending you a letter regarding small auction
areas for the 700 MHz auction that is supposed to be at the end
of the year. At a minimum, one band of this spectrum should be
auctioned by cellular market areas, rather than the economic area
groupings. This would break down the spectrum auction into 734
geographic areas, rather than six, which I think is very critical for
rural build-out. Mr. Chairman, do you support auctioning at least
one band by cellular market areas rather than the economic area
groupings?

Mr. MARTIN. I definitely support auctioning off multiple bands in
smaller areas than the largest groupings you identified.

Mr. STUPAK. And would you go with the cellular market areas,
then, which are 734 as opposed to the six biggies?

Mr. MARTIN. I think there is a current proposal in front of the
Commission that was put forth by a group of rural wireless provid-
ers who asked for a smaller——

Mr. STUPAK. When would you expect to issue an order on that?
Mr. MARTIN. That is the order that we need to be issuing to be

able to go forward with the auction, in April, to go forward with
the auction in October, and I think we will try to accommodate ex-
actly what the rural wireless providers have asked for.

Mr. STUPAK. And you expect that to be in April?
Mr. MARTIN. Yes.
Mr. STUPAK. OK. Let me ask you another question on spectrum.

The Commission has before it a proposal called the Broadband Op-
timization Plan, BOP. This plan would re-band the 24 MHz for
public safety to allow public safety to do broadband in addition to
narrowband or voice communications within their newly allotted 24
MHz. It is my understanding that public safety is strongly in sup-
port of BOP. Mr. Chairman, do you support this plan, the BOP
plan, yes or no?

Mr. MARTIN. Yes.
Mr. STUPAK. How about the other Commissioners? Mr.

McDowell, do you support the BOP plan?
Mr. MCDOWELL. I am still examining it.
Mr. STUPAK. All right. Ms. Tate?
Ms. TATE. I had a meeting this week, but I am still looking at

it.
Mr. STUPAK. OK. Mr. Copps?
Mr. COPPS. I think the objective sounds good, but I need to look

at the details of it.
Mr. STUPAK. OK. Mr. Adelstein?
Mr. ADELSTEIN. Yes, we have looked at it. I think it is a very

good idea, and I am hopeful that I can support it.
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Mr. STUPAK. OK. Two out of five. We only need one more. Any
idea when some of these decisions will be made? Some of you indi-
cated more information.

Mr. MARTIN. The decisions regarding the spectrum auction on
the commercial side need to end up being made, as I said, in April
or May for us to continue with the auction in the fall. I think that
that would then allow us to move forward with some of these pub-
lic safety issues this year and probably in the timeframe of the fall,
while the auction is going on. We can then try to identify what the
public safety should be doing with these pieces of spectrum that
aren’t being auctioned.

Mr. STUPAK. All right. I represent small providers, and when Mr.
Hill speaks of a city of 18,000, that is the biggest city I have, so
that is big time. Should change that song to ‘‘Big City.’’ But my
small providers have provided a service in their communities and
they want it at a low price. The small cable systems in my district,
and we are talking about systems with fewer than 500 subscribers,
are very, very concerned about how some regulations that have
been put on them are going to impact their ability to offer
broadband or even stay in business.

I am a strong supporter of CALEA and giving law enforcement
tools they need, but I have heard concern from a number of my
small providers about the cost of CALEA for these very small sys-
tems. Northside TV Corporation in my district may have to drop
broadband now because the upfront costs for CALEA are approach-
ing $10,000 plus $750 a month. I would like your response, in writ-
ing, about whether there is a way to allow the small systems a
waiver until they have a higher number of subscribers, maybe a
thousand.

And that is what I would like, in writing, because I would like
this to be given a little bit more thought, because these companies
are really the most responsive to local law enforcement because
they live in the communities, and many of these providers are actu-
ally municipal providers. So if you could, I would like that in writ-
ing, if I can.

And moving to interconnection, Mr. Chairman, while the vast
majority of Americans still receive their telephone service from in-
cumbent local telephone companies, VOIP providers are making in-
credible progress in rolling out new products. Do VOIP providers
have guaranteed interconnection rights that will allow them to
compete?

Mr. MARTIN. Yes. Actually, the Commission just issued an order
reaffirming that in South Carolina, Time Warner was having dif-
ficulty getting interconnection with the local incumbent. We acted
on that order confirming that they do have those interconnection
rights, and they also have the rights to local numbers in that area
so they can compete.

Mr. STUPAK. OK, very good. I think I will follow that up with you
later. Just one more thing. I have been looking through the FCC
Inspector General reports and I have some questions on the report
about the FCC’s 2005 financial statements, and we will follow it up
at a later time.

Mr. MARTIN. Thank you.
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Mr. STUPAK. With that, I guess my time has expired. Thank you,
Mr. Chairman.

Mr. MARKEY. Right. Gentleman’s time has expired. Chair recog-
nizes the gentleman from Illinois, Mr. Shimkus.

Mr. SHIMKUS. Thank you, Mr. Chairman, and I welcome the
Commissioners here. We all have our own little niche markets that
we address, and although it seems like there is nothing good going
on, I don’t know. We had, and Anna Eshoo was with me there last
night at the E–911 awards banquet. Usually one of you all are
there. Did anybody make it to the E–911 awards banquet? Com-
missioner Adelstein, you usually are there.

Mr. ADELSTEIN. We were actually preparing for this morning.
Mr. SHIMKUS. Good answer. Why I mentioned that is because we

have had some great successes with Government and industry na-
tionally and locally working to get their own deployment, and there
are some great success stories. We have also had, and my col-
league, Mr. Doyle, I am going to have to talk to him off of hearing
time, we have had Mr. Hatfield here numerous times throughout
those years. I am going to have to ask you, I was trying to follow
that line of questioning, and I just couldn’t understand what was
that all about, so if you would give me some time, I would be happy
to discuss it with you.

Because as far as the first time responders and the progress we
made in just my 10 years on 911 and then E–911 is just truly re-
markable, and it is from working together, understanding that the
industry, the local governments and the PSAPs, all those have to,
and they are not all there at the same time. And so sometimes it
is the corporate entity that is well ahead, and sometimes it is the
PSAP that is well ahead, and sometimes the ILEC is behind, and
so there have been some positive success stories.

And hopefully, that will also encourage, we start with inoperabil-
ity, and we try to encourage people to work together and push be-
cause most of us, especially in this committee arrangement, have
a hard time dealing with post–9/11 and their inability to commu-
nicate interoperably at Katrina. We are embarrassed by it, and we
just can’t sustain that again, I mean, as a nation and as public pol-
icy folks, so it sounds like there is a lot of interest in that.

I have a couple questions. One just follows up on what we moved
originally in the act on this side. It was inserted into the Safe Port
Act at the end of the year; a big success so far. But there is an ad-
visory committee report that is due, it looks like October 14 of
2007. Chairman Martin, do you think that they will meet the
guidelines on that report by the time stated, and do you have any
ideas where they are headed?

Mr. MARTIN. I don’t have any ideas on where they are headed,
but I do think that the advisory committee has met several times
already. They have met as recently as earlier this week, and I am
confident that they will meet their timeframe for making those rec-
ommendations to us, and I certainly agree on the progress we have
made on 911 issues, in general, on both implementation for VOIP
911 and E–911.

Mr. SHIMKUS. And I am glad you mentioned VOIP because one
of the award winners last night was a former legislative staffer for
NENA who now works for Vonage, an IP provider, and of course,
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we had the 911 issue there, and it looks like Vonage is almost 95
percent covered, at least that is the bio that they told me to read
when I helped give this award, 6600 local communities, the PSAPs,
they work with Vonage to do that. That is a great success versus
where we were just last year.

Using Vonage as an example, if they are at 94 and they got 6
percent, you are looking at other IP providers, one of the dilemmas
is the inability for the IP providers to have the same limited liabil-
ity protection as voice. Can you speak to that and what we might
be able to do to make sure—it is tough to be able to help first line
people in your industry if you know that even if you do all you can
to connect the dots and get people there, then you are going to be
sued for not being quick enough.

Mr. MARTIN. I think that the Commission has done all they can
on trying to make sure that voice providers are providing that serv-
ice and are protected at the maximum most they can. We can’t do
anything else on limited liability. I have testified before that that
is actually one of the things I think will be helpful for Congress to
end up addressing. I know that was in your bill in the last Con-
gress, in Senator Nelson’s bill on the Senate side, and I think that
is a very helpful thing to address, along with several other issues.

I think that it is critical to have an understanding that our voice
over IP 911 rules that we implemented shortly after I became
chairman in May of 2005, initially, all of the voice over IP provid-
ers said that it was on a timetable that couldn’t end up being done
and that this was something that was unreasonable, and as you
said, many of those same voice over IP providers today are at over
90 percent coverage, and it was by working hard, holding their feet
to the fire, working with the public safety community to make sure
that this ended up getting done. And indeed, I wasn’t there last
night, but I was at the E–911 Institute dinner last year, where I
received, on behalf of the Commission, their award for what we
have done in that area.

Mr. SHIMKUS. Thank you. And just to follow up, do you think
that the liability protection issue is a legislative fix that has to be
moved through here?

Mr. MARTIN. I think that is a legislative fix. I don’t think that
is anything that the Commission can end up doing.

Mr. SHIMKUS. Mr. Chairman, I recommend that we claim that ju-
risdiction from the Judiciary Committee and move it. I yield back.

Mr. MARKEY. Gentleman from Texas, Mr. Gonzalez.
Mr. GONZALEZ. Thank you very much, Mr. Chairman. How much

time do I have? I waived opening.
Mr. MARKEY. You have 8 minutes.
Mr. GONZALEZ. Eight minutes. I didn’t even notice. Thank you

very much. The first question, and I apologize, obviously, being in
the majority has many advantages, unfortunately, the drawback is
we are just expected to be many more places, but it is nice to have
a voice, believe me. The first question is going to be on Univer-
sal——

Mr. BARTON. Times are tough in the majority.
Mr. GONZALEZ. The good thing, it wasn’t a real hard act to fol-

low. Let us go on. Universal Service Fund. Would you agree, and
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this is directed to the Chairman and to Commissioner Copps, the
revenue source is shrinking and that the recipient base is growing?

Mr. MARTIN. Yes, we did try to expand the revenue base just last
summer and trying to take into account voice over IP providers and
increase the rates for, the safe harbor rates for wireless, but yes,
in general, long distance rates or long distance revenue is shrink-
ing, so we did try to expand the base there.

Mr. GONZALEZ. All right. And the recipient base is growing.
Mr. MARTIN. Oh, yes. I am sorry. Yes, the recipient base is grow-

ing.
Mr. GONZALEZ. Commissioner?
Mr. COPPS. Yes and yes.
Mr. GONZALEZ. All right. So then the question is what do we do

to address each of those particular points?
Mr. MARTIN. I think that we should move on the contribution

side to something that is both technologically neutral and broader,
and I think we should move to a numbers-based contribution sys-
tem in which we assess telephone numbers, Universal Service con-
tributions and telephone numbers. That not only expands the base
quite dramatically, but also establishes an economic value to tele-
phone numbers.

As Congresswoman Harman and I have talked about many
times, people don’t see any reason why they shouldn’t be able to
take telephone numbers and hoard them, or they are using tele-
phone numbers and area codes for gas pumps and ATM machines.
And because there is no economic value to them, they are utilizing
them in a wasteful manner that harms small business. I think we
should be assessing Universal Service based upon telephone num-
bers as a broader base, and that would be technologically neutral.

And then on the distribution side, I think we should be moving
to reverse auctions, which would allow for us to increase the capa-
bility that is being provided but get rid of the duplication that is
occurring on the distribution side today. And I think that that
would allow us to say we are going to provide funding for one car-
rier of last resort in an area and say for how little money can you
provide service and what quality of service can you provide as op-
posed to how many networks can we fund to just provide voice
services today.

Mr. GONZALEZ. Thank you.
Mr. COPPS. I agree on the need for a fix. I am not convinced that

we need to go quite that far, as I tried to indicate in response to
an earlier question. I think if we had authority to assess on intra-
state, we would greatly reduce the contribution factor and expand
the revenue base. We have to decide what Universal Service is for
and if it is going to include broadband, and if indeed it is, then we
need to start collecting from broadband. Certainly, we have to do
something about the identical support I think that is given to com-
petitive ETCs in the area. I think if you did those things, and we
have already tried to true up wireless and VOIP, and have vigorous
oversight of the fund and make sure we do an auditing of the fund,
I think we would be pretty well down the road toward a solution
to the problem of Universal Service.

Mr. MARTIN. Let me just add. I don’t disagree with Commis-
sioner Copps on if we had the ability to assess intrastate revenue.
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Indeed, Commissioner Copps and I have both signed a letter to
Congress before suggesting that would be a helpful authority for
the Commission to have when we were both joint board members.
And Commissioner Adelstein, I believe, supports it, as well. So the
ability to assess intrastate revenue would be an additional poten-
tial source. We are prohibited now by statute and by law; a Fifth
Circuit decision in 1998 prohibits us from doing that, currently.

Mr. GONZALEZ. All right. Thank you very much. The second part,
and I apologize, since I was at another hearing, I wasn’t aware of
the previous questions. This happens often enough. So I may be re-
petitive. And for that I do apologize to the witnesses and to the
members of the committee. This question would go to Chairman
Martin and Commissioner Adelstein, and it goes to net neutrality.
I am sure that it has been touched on, and you know it is highly
controversial. As the markets play out, technology moves forward.
Business models change day to day. It is ever evolving.

And I understand that individuals say that keep the democratic
nature, small ‘‘d,’’ of the Internet, the open architecture and such.
But the truth, there are so many forces, dynamic forces out there.
I know everyone out there that may be reading about it and listen-
ing to it, they believe that their ability is going to be diminished
in sending an e-mail or doing a search. This issue is really not
about that. This issue is really about the commercial context of the
Internet and what it represents and the way of doing business, and
I mean, this is the most incredible thing that has happened, prob-
ably in the history of the United States.

See if you agree with me, because I was talking to somebody and
this is the information that they indicated was accurate, that
downloading a single half hour TV show on the Web consumes
more bandwidth than does receiving 200 e-mails a day for a full
year. Downloading a single high-definition movie consumes more
bandwidth than does the downloading of 35,000 Web pages. And I
guess you know where I am going.

In today’s technology, where we are today, as far as the capacity
and the ever increasing use of bandwidth on video and such, where
are we today as far as still being able to service the commercial
uses, the individual purposes of the Internet, and what needs to be
done in the future, if anything, to ensure that capacity will be
there? And I will go to Chairman Martin.

Mr. MARTIN. Well, certainly when you talk about net neutrality
concerns that people have raised, you are absolutely right. I mean,
the Commission has rules that say that network operators can’t
block consumers’ access to the Web sites and they can’t block con-
sumers’ access to e-mail, so the Commission has principles in place
that we have demonstrated in the past we would enforce. What we
are trying to find is an appropriate balance on how you provide in-
centives for infrastructure deployment so that the people that are
wanting to hook up consumers to broadband networks are able to
do so in a way that they are still able to recoup some of those costs.
And I think you are raising the concern that consumers are de-
manding more and more video over their Internet or using more
and more of that underlying capacity, which is why continuing to
find and create a regulatory environment that allows for them to
invest in that infrastructure and then still be able to recoup those
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costs is critical to ensuring that we have a broadband deployment
like I think we need.

Mr. GONZALEZ. Thank you. Commissioner.
Mr. ADELSTEIN. Well, this is certainly a difficult issue. I think

that promoting broadband and freedom on the Internet go hand in
hand. Consumers have great appreciation for the ability to go
wherever they want, to have access to different applications provid-
ers and not to have a network operator that may have a dominant
position in the market be able to control their access to the Inter-
net, so they consider that very important.

And we have been very careful in thinking about how network
management issues can be protected while ensuring the consumers’
rights to have the kind of freedom that they have come to enjoy on
the Internet are protected. Consumers, I think, really see this as
a remarkable source of innovation; a world of economic and social
opportunities opened up to them and we want to preserve that
open nature of the Internet that has always been its character. I
think the FCC’s work isn’t done on this.

I know Congress has done a lot of work on this. I think that we
have to continue to monitor the situation. I certainly think that we
need to explore the parameters of various network neutrality ideas.
We came up with one on our own in conjunction with AT&T with
regard to their merger that was something that after that was
adopted, AT&T’s stock hit an all-time high. So certainly, Wall
Street doesn’t see that proposal as in any way being an impedi-
ment to broadband deployment.

Mr. GONZALEZ. And thank you very much. All that accomplished
without legislation. I yield back.

Mr. MARKEY. OK, gentleman’s time has expired. The gentlelady
from Wyoming, Mrs. Cubin.

Mrs. CUBIN. Thank you, Mr. Chairman. In the audience today is
our representatives of a company called TCT Communications, out
of Basin, WY, and Basin, WY has a population of about, I don’t
know, around 500 people, I think. At any rate, this is the kind of
district that I am representing, and I think while reverse auctions
seems like a good idea on its face, unless it is properly set up, it
could be extremely harmful to companies like TCT and other small
companies.

And the problem boils down to this, as you know, as a matter
of policy, the current policy that we have would allow, for example,
just example, Verizon to bid zero on a reverse auction because they
could absorb the costs elsewhere, and what would happen, then, in
that case is they would win the auction, and companies like TCT
would have a big investment in the equipment and so on that they
have deployed, and so they would be left out of the USF com-
pletely. So I guess what I would like to know is, is there any possi-
bility of eliminating the identical support rule? Is that reasonable
at all? Mr. Chairman.

Mr. MARTIN. Eliminating the identical support rule?
Mrs. CUBIN. Right. Or changing it to protect the companies that

actually have a large investment.
Mr. MARTIN. Oh. I think that whenever you talk about trying to

change our Universal Service distribution going forward, you have
to take into account the companies that have invested in their un-
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derlying infrastructure based on the expectation that they are
going to continue to get Universal Service. So we would have to
find a way, when we make this kind of a change, to phase this in
so that people would be able to take that into account in their un-
derlying capital infrastructure going forward. So I think we do
need to end up doing that.

Mrs. CUBIN. Did you say we need an update on that?
Mr. MARTIN. We need to phase that in. If we make the kind of

change I was talking about, we would need to phase that in over
time to allow and give people enough notice that they would be
able to still recover the costs of the investments they had made in
the past, so I think we would need to end up doing that.

Mrs. CUBIN. OK, obviously you think that would cover the entire
problem. How about you, Commissioner Copps? And by the way, I
think that I actually have 3 more minutes than is on the clock
since I didn’t give an opening statement. Mr. Copps.

Mr. COPPS. I think there is much to recommend in your state-
ment of addressing the identical support rule. It won’t be easy to
do that, but I think that may be the preferable way to go, vis-a-
vis a cap on the CETCs. A word on reverse auctions that you have
raised, because a number of questions have been raised. This has
been referred to the joint board, and there is no unanimity there
on this subject right now, I think it is fair to say. It raises a lot
of questions.

Some may see this as kind of a deregulatory initiative and all,
but it raises a lot of questions with regard to does it encourage
kind of minimal kinds of service rather than really investment?
What happens when the winner of the auction maybe leaves carrier
of last resort responsibilities and so on, and so I think we have to
be aware of that, and I think it implies some kinds of standards
so those who think it is less intrusion from the FCC may discover
that it is more intrusion, in the final analysis, to administer some-
thing as complicated as that.

Mrs. CUBIN. Thank you. I understand that the Commission’s re-
cent notice of proposed rulemaking on program access says it does
not cover the issue of shared headends and that this committee, in
the COPE Act last year did pass that, so I wonder if the FCC, if
the Commission thinks that it is appropriate to amend their rule,
to change the order on this, or do you think legislation is necessary
if we wanted to get shared headends passed again?

Mr. MARTIN. The issue you are referring to is what they also call
the terrestrial loophole. In other words, the program access rule
doesn’t apply to content that cable operators distribute only over
the ground, that don’t use satellites to distribute. And currently,
that was the way statutory program access provisions were put in
place and so I agree that it presents some problems and challenges
for not being equitable in the way that that statute was imple-
mented. I think that the Commission has traditionally been con-
cerned that the statute was very specific on how the program ac-
cess rule should apply, and I think that we didn’t think we had the
authority to extend it on the terrestrial basis to get to the so-called
loophole issues you are talking about. So I think if Congress ad-
dressed it like they did last year, obviously the Commission would
implement it. We have actually put conditions on some of the merg-
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ers in the past but have tried to say that the same kind of rules
should apply to address in that manner.

Mr. MARKEY. The gentlelady’s time has expired. In order to claim
8 minutes, a member of the committee has to be here before the
conclusion of opening statements in order to claim the additional
3 minutes, and those are the rules of the committee that were in
order when the Republicans controlled the majority, and we are
just maintaining the same rules.

Mrs. CUBIN. Mr. Chairman, I was 30 seconds late because there
was an enormous backup of traffic on the George Washington Park-
way and so therefore—I have a very expensive piece of evidence
that I would like to show, so I would ask unanimous consent for
an additional——

Mr. MARKEY. As the author of the controversial daylight savings
time amendment with Mr. Upton, I can understand there are some
people still making adjustments to the lost hour, and so since the
gentlelady was only 30 seconds late, I ask unanimous consent that
she be granted the 3 minutes.

Mrs. CUBIN. Thank you. And I won’t go over, but I do have a
chart. This is about DMAs. And I just want to point out how ridicu-
lous DMAs in some areas are. The chart is a little confusing from
down there, I am sure, but what I want to point out to you is that
here is one DMA, this whole area. And here we have a Casper Riv-
erton TV station area, but here this comes all the way from Den-
ver. This DMA goes all around here, all the way up to the northern
part of the State, this distance is probably 700 miles, 600 or 700
miles, and we have a station here, we have one here. Then here
is another one. Rapid City is the area that broadcasters shared in
Wyoming, halfway across the State, and these are really vast
areas, and so the point that I want to make is that it makes no
sense the way these DMAs have been divided, and I wonder if the
Commission would comment on this and make any suggestions for
changing.

Mr. MARTIN. Sure, sure. The Commission has in front of it an
order I put in front of it last fall that would say that for situations
like this in which DMAs cross State lines, consumers in those
areas should be able to say that they want their local broadcast
stations covered even if their city is technically in another DMA.
For example, you are talking about Denver up to Casper, so it is
crossing State lines. The order in front of us would say that we
should, under those circumstances, say that the local broadcasters
should be carried by their local cable systems and their satellite
systems even if they were technically in a different DMA and so
I think that this is creating some confusion, and I think that the
Commission has a way to try to address it.

Mrs. CUBIN. But it is only person by person allowing them to——
Mr. MARTIN. Oh, no. We would do it city by city for the DMAs

that are crossing State lines and creating this confusion.
Mrs. CUBIN. Thank you. And thank you, Mr. Chairman.
Mr. MARKEY. The gentlelady’s time has expired. Chair recognizes

the chairman of the full committee, Mr. Dingell.
Mr. DINGELL. Mr. Chairman, thank you for your courtesy. These

questions are to Chairman Martin. Mr. Chairman, these questions
can be answered, I believe, yes or no. First, an agency should base
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its action on a solid record that is fair and impartial and created
in an open and transparent manner. Do you agree?

Mr. MARTIN. Yes.
Mr. DINGELL. Mr. Chairman, at the meeting on December 20,

2006 the Commission voted to preempt local governments on cable
television franchising. Is that correct?

Mr. MARTIN. Under certain circumstances, yes.
Mr. DINGELL. Well, all right. At that meeting there was a dis-

agreement about the sufficiency of the record of franchising abuses,
an issue on which you and another Commissioner differed. Is that
correct?

Mr. MARTIN. Yes.
Mr. DINGELL. Would you submit to us a copy of the relevant

parts of the record of that discussion, please?
Mr. MARTIN. Sure.
Mr. DINGELL. A month later, on January 26, Verizon stated, in

a letter to your office, that you requested that they submit an addi-
tional filing into the official record after the Commission voted on
the order. Is that true?

Mr. MARTIN. No, we actually asked for clarification after the city
of Tampa had written us a letter.

Mr. DINGELL. Was that done in writing, or was that done orally,
or was that done at the time the record was completed?

Mr. MARTIN. The city of Tampa wrote us after the hearing and
after the open meeting.

Mr. DINGELL. Was that in writing?
Mr. MARTIN. It was in writing.
Mr. DINGELL. Would you submit that to the committee, please?
Mr. MARTIN. Of course.
Mr. DINGELL. I have here a copy of the letter to the Commission

in response from Verizon, which I ask, Mr. Chairman, be inserted
into the record.

Mr. MARKEY. Without objection, it will be inserted.
Mr. DINGELL. Now, this document, then, was placed in the record

after the Commission had voted and adopted the item. That sub-
mission concerned the very matter on which you disagreed with an-
other member of the Commission. Is that correct?

Mr. MARTIN. It was actually one of the issues we had disagreed
with one of the other members of the Commission.

Mr. DINGELL. Now, do you believe that asking outside parties to
submit new facts after a vote is an appropriate way to assume and
to assure a fair and impartial record upon which an agency vote
is based?

Mr. MARTIN. I think it was in this circumstance, because the city
of Tampa had first written us and had said something we relied
upon was inaccurate after the record had closed, so we asked, since
they had made an assertion after the record was closed that some-
thing was inaccurate, we asked for the other parties that were also
involved to submit theirs.

Mr. DINGELL. Was any other party to that proceeding afforded
the same right to make additional submissions?

Mr. MARTIN. The other parties that were involved in the city of
Tampa allegations were given that right then.
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Mr. DINGELL. They were. Were they notified they were given that
right?

Mr. MARTIN. Yes. The city of Tampa and Verizon——
Mr. DINGELL. Was that done in writing, or was that done orally?
Mr. MARTIN. We called them and asked them for clarification in

light of the city of——
Mr. DINGELL. Would you submit the telephone log on that mat-

ter, please?
Mr. MARTIN. We will try to find the telephone log book.
Mr. DINGELL. Just a question. When you afford one party a right

and you notify the other, isn’t this a matter which should be done
formally and on the record and not just orally?

Mr. MARTIN. That is why we actually asked for Verizon to re-
spond in writing and put that in the record.

Mr. DINGELL. But you didn’t ask in writing for the other partici-
pants to the proceeding to submit additional information on this
particular point, did you?

Mr. MARTIN. There were only two parties to it, the city of Tampa
and Verizon, and we wanted to make sure both had an opportunity.

Mr. DINGELL. But you never submitted that request to others in
writing to respond on the record to these points, did you?

Mr. MARTIN. No, I didn’t ask them in writing. I asked them oral-
ly.

Mr. DINGELL. OK. Now, I have a curiosity here. We have talked
about this business of preemption. The order that came out of the
proceeding that was recently held, the Commission says that the
order was based on removing unreasonable barriers to entry. Is
that language used anywhere in section 621?

Mr. MARTIN. Section 621 says that local franchising authorities
cannot unreasonably refuse to grant a second franchise.

Mr. DINGELL. Does it say unreasonable barriers anywhere?
Mr. MARTIN. No, it says unreasonably refuse.
Mr. DINGELL. All right. Now, the barrier justifies preempting

local law, but it does not make such requirements against State
law. Is that correct?

Mr. MARTIN. That is correct.
Mr. DINGELL. Now, I find this curious. The local units of govern-

ments are creations of the State, and as such, when they do such
orders within State law, their orders are respected under State
law, is that not so?

Mr. MARTIN. Yes. Obviously, if the State——
Mr. DINGELL. OK.
Mr. MARTIN. That would preempt what the local municipalities

have done.
Mr. DINGELL. So here, through some rather quaint process, you

appear to have said we will not preempt State action, but we will
preempt the action of a State subdivision. Is that correct?

Mr. MARTIN. We said that to the extent that the local commu-
nities were acting under the authority of the Telecommunications
Act, then we said that these were parameters around what would
be an unreasonable refusal to grant, to franchise. The States that
had acted separately, we said we didn’t have enough of a record to
determine whether or not those would violate the statute.
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Mr. DINGELL. Let us look at this. The local community may act
under two authorities. One is the authority of the Federal Commu-
nications Act. The other is the authority that they are given and
have been given long ago by the States to supervise affairs within
their city boundaries, is that not so?

Mr. MARTIN. That is right.
Mr. DINGELL. So you have then preempted their action under the

Federal Communications Act. What have you done with regard to
local law? Have you also preempted that?

Mr. MARTIN. The State laws we did not preempt, so to the extent
that there were State laws that they were acting under, no, we did
not.

Mr. DINGELL. If a city acts under State law, are you preempting
the action of the city if they are acting under general authority
given them by the State?

Mr. MARTIN. No, the Telecommunications Act said that they
could not unreasonably refuse to grant a franchise and we said
that these would be the parameters of that. If they are acting
under separate authority, then no, that wasn’t involved.

Mr. DINGELL. I want this to be very, very clear on the record that
we will be submitting to you an inquiry on this particular matter
in writing because I want the record to be very clear on that. Now,
Mr. Chairman, I would like to submit a letter of inquiry in addition
to the matters before the committee and I notice that several mem-
bers of the committee have made similar requests to me. I would
ask unanimous consent that the record remain open so that those
may be inserted in the record.

Mr. MARKEY. Without objection, so ordered.
Mr. DINGELL. And Chairman Martin, I assume that you will re-

spond to the questions.
Mr. MARTIN. Of course.
Mr. DINGELL. Thank you. Now, yes or no. Will you complete the

2004 and 2005 VOIP and Broadband Consumer Protection proceed-
ings by no later than 6 months from this time?

Mr. MARTIN. We will try to. I think I said that I thought we
could try to do it by the end of the year, but we will try to do it
in the next 6 months, of course.

Mr. DINGELL. Now, there is a very interesting matter that has
come to my attention. The FCC, in January 2005, began an inves-
tigation into potential violations of sponsorship identification rules
involving a certain commentator by the name of Armstrong Wil-
liams. He had a contract with the Department of Education that
stated that Mr. Williams would regularly comment on certain mat-
ters during television broadcasts in response to generous payments
by the Department of monies. Have you completed an investigation
on this matter?

Mr. MARTIN. We began an investigation of the 12 broadcasters
who are identified as ever having provided Armstrong Williams——

Mr. DINGELL. Have you completed an investigation?
Mr. MARTIN. We completed the investigation in relation to seven

of them who came back and said they did not put on any of the
Armstrong Williams shows in question. And there are three that
we have ongoing investigations and we sent further follow-up let-
ters to——
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Mr. DINGELL. So you have an ongoing investigation going on at
the agency?

Mr. MARTIN. Yes.
Mr. DINGELL. I was on this committee years ago when we went

into the question of payola. Have you studied the history of that?
Mr. MARTIN. I would try, but not enough——
Mr. DINGELL. There was an interesting thing. It resulted in de-

parture from public service by a large number of people, including
folks at the Commission. And if my memory serves me correctly,
it also resulted in some goodhearted folks going to jail. This sort
of reminds me of this. Is there other information you need on these
matters?

Mr. MARTIN. From at least one broadcaster, as I understand, we
did not get complete information on the most recent letter we just
received from them last week. So there is some more information,
but I will have to get back to you on the exact status of what infor-
mation we need from the three——

Mr. DINGELL. Now, I do not want to help you with the sub-
stantive——

Mr. BARTON. Mr. Chairman, can I gently point out that the full
committee chairman’s time has expired?

Mr. DINGELL. I was looking. It says I got 1 minute 53 seconds
left.

Mr. BARTON. You are reading it wrong.
Mr. DINGELL. Well, Mr. Chairman, I know my colleague, the

ranking member, my dear friend, Chairman Barton, would like to
hear what I do, so I ask unanimous consent to proceed for 2 addi-
tional minutes?

Mr. MARKEY. No objection is heard. The Chair is recognized for
2 additional minutes.

Mr. DINGELL. Would you, Mr. Chairman, give us a full report in
writing as to the status of the investigation of the Federal Commu-
nications Commission on this matter? And I would like, in that
matter, to have you inform us what further information you need,
what your judgments might be with regard to Mr. Armstrong Wil-
liams’ settlement with the Department of Education and how close
the FCC is to concluding four major payola investigations in the
music industry. It seems like not just the musical industry, but
very frankly, the Government, engaged in a little payola. And we
would also like to have a statement as to whether you have ade-
quate resources to address this, and again, we would like this re-
port in the next 30 days, if you please.

Mr. MARTIN. Sure. Provided for both on the Armstrong Williams
investigation and the status of them.

Mr. DINGELL. Thank you, Mr. Chairman, and I hope this was in-
formative to my dear friend from Texas for whom I have the most
enormous affection.

Mr. BARTON. I am totally enthralled.
Mr. MARKEY. We have a 15-minute vote on the floor followed by

two additional 5-minute votes. We have 5 minutes left to go to ac-
tually make those votes. I will leave it up to the gentleman from
Texas.
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Mr. BARTON. I would like to take my 5 minutes and then rush
to the floor and hope that the new majority will keep the vote open
for 3 additional minutes on the floor.

Mr. MARKEY. The gentleman is recognized for as long as he has
to take.

Mr. BARTON. Just 5 minutes, Mr. Chairman, because I was not
here at the opening gavel. First of all, I got to tell you, I am
bummed out that you are being so fair. I am being totally treated
fairly, and I guess I am used to being treated unfairly, i.e. given
exceptional treatment, so I have to commend you on being so fair
in the way you are treating the minority.

My first question is to the chairman of the FCC. I have had a
number of cable operators in to see me in the last couple of months,
and they are of the opinion, Chairman Martin, that you are picking
on them, that you are treating them unfairly and that the Commis-
sion is treating them unfairly on a whole series of issues, the most
recent of which is this issue of the national video franchising rule
which I am supportive of with the exception of the fact that the in-
cumbent cable operators weren’t allowed to have those same new
rules. What is your answer to the concern that they have told me
about that they are being picked on?

Mr. MARTIN. Well, I don’t think we are picking on them, but I
have to admit, I have to confess, I think most of the industries we
regulate complain at one time or another that I am picking on
them whenever we don’t end up agreeing. As far as trying to end
up implementing, giving them the same relief on national fran-
chises, we actually committed, the Commission committed that we
would address their issues within the next 6 months, and we
hadn’t actually sought notice on applying the changes that we were
talking about making to section 621 to them originally, and I didn’t
think we had the legal notice to actually apply the rules to them,
so we immediately sought that notice, and we will make a deter-
mination. We tentatively concluded that we will extend it to them,
and we will within the next 6 months.

Mr. BARTON. Commissioner McDowell, had you not recused your-
self, is it a fair statement to say that you would not have voted to
impose some of the restrictions on the AT&T-Southwestern Bell
merger that were imposed?

Mr. MCDOWELL. Congressman, because I did not look at the
record, I have not even read the order or the statements, I don’t
know because I have not examined the record.

Mr. BARTON. All right, then I will ask Commissioner Copps and
Commissioner Adelstein, the House voted against network neutral-
ity provisions similar to the provisions that you two gentlemen re-
quired for the merger by an overwhelming vote. Do you think it is
fair to impose those restrictions when the House had gone on
record on opposite views to what you two gentlemen supported in
the AT&T merger?

Mr. COPPS. I believe that the condition that was agreed to is a
merger specific agreement with a company that controls 22 percent
of the United States broadband facilities, has 12 million DSL cus-
tomers in 22 States. This merger would accord significant new pow-
ers over the distribution of broadband, and I thought it was reason-
able to be talking with them about getting assurances that the net-
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works would be kept open. I think we came up with a very flexible
and a very basic network neutrality outcome.

Mr. BARTON. Even though the House had expressed a dissimilar
position?

Mr. COPPS. I repeat what I said. I think this was a merger that
was—and a condition that was merger specific. I think we are con-
strained to look or charged to look at these things that range rath-
er widely. When we are considering a merger, we are supposed to
be concerned about the possibility of future harms, and if a merger
does not meet the public interest balance test, we can consider
ameliorative steps to deal with it, and I think that comes under our
public interest authority and section 303 authority——

Mr. BARTON. Mr. Adelstein, I am about to run out of time and
have to rush to the floor. What is your view on that?

Mr. ADELSTEIN. I think it is very important that we always defer
to Congress. I looked very carefully at what the Congress did. Of
course, what we ended up applying in the AT&T merger was not
identical to what the Congress or the U.S. House voted on. At the
same time, I do believe that it is important that we follow the law,
and in this case, the law requires us, in the case of merger review,
to apply a public interest standard. Here we were, creating the Na-
tion’s largest wireline, broadband and wireless provider all in one
massive new package, and the question was whether or not the
public interest was served by ensuring that those large networks
remained open, and I thought ultimately they did. We were able
to work it out in conjunction with the parties in such a way that
they felt that they were able to conduct their business appro-
priately while adhering to that condition. Thank you.

Mr. BARTON. My last question, very quickly, Chairman Martin.
I support your reverse auction provision on the Universal Service
Fund reform, but I question the need for a Universal Service Fund
in today’s high tech society. Why do we need a Universal Service
Fund when more people have cell phones than have hard line
phones and there is no USF requirement at all for cell phones?

Mr. MARTIN. I think there are certainly some rural areas where
the cost is extremely expensive to deploy infrastructure. I think one
of the benefits of reverse auction is that it would allow us to lessen
our reliance on Universal Service over time, and that would give
us a sense of where we really need it and where we don’t.

Mr. BARTON. Thank you, Mr. Chairman.
Mr. MARKEY. The hearing will be in recess for approximately 25

minutes.
[Recess.]
Mr. MARKEY. Thank you all very much. The subcommittee will

reassemble, and the Chair will recognize the former Speaker, Den-
nis Hastert, to question the witnesses.

Mr. HASTERT. Thank you, Mr. Chairman. Yes, I wasn’t 30 sec-
onds late, but I ask to put my statement in the record, if that is
possible.

Mr. MARKEY. Without objection.
Mr. HASTERT. Thank you very much. In reply to Mr. Stupak’s

comment a little while ago about a closed door meeting with the
Republicans, I just have to say some Republicans weren’t invited
to that closed door meeting, so I don’t know who all was in that,
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but anyway, I would like to talk to Mr. Martin. Chairman Markey
talked about this issue, intelligence agencies going into telecom
companies and getting information.

I need to talk very carefully, and I want to say what I am saying
is only what has been said in the open record, otherwise reprinted
in newspapers, because I can’t say everything, obviously, that I
know. But when that decision was made to do that, eight members
of the Congress, including the Senate and the House, Democrats
and Republicans, were read into that program, and there was a
question at the end, do you think we need legislative action to
move forward with this, and it was unanimous, at that time, in
that room, no, we don’t.

There was legal ability to do that. So it is not like this thing just
happened or somebody in the dark of the night with a bag over
their shoulder went in there and started doing this. I have to tell
you that this intelligence was probably one in every 15 billion
phone calls. It targeted certain individuals overseas that were call-
ing into this country and then the calls that were related to that,
so I just want to say there should be a cautionary note on how you
look at this and what the basis of it was. I hope you would take
that under consideration. You don’t really have to comment on
that.

I would like to ask Commissioner Tate a couple things. I wrote
the telecom act in Illinois in 1984, before we had PCs, cell phones,
and all these things and one of the big issues was Universal Serv-
ice, trying to keep Aunt Sally on the end of the line, so she could
get her grocery calls and call her sisters, so Universal Service is
an important thing.

When telephones kind of unbundled and competition came in,
one of the main issues of that was to get away from the cross-sub-
sidies because, for instance, AT&T, in my area, not only put in
your telephone, they serviced it, they had long distance, they had
local telephones, and there was a great cross-subsidy from some of
those services that paid for other services, so back in the 1980s and
I remember, most of you don’t remember the 1980s, that was an
issue.

So we constantly have kept a cross-subsidy issue in there. Do you
agree that you should do away with cross-subsidies, that they
should be taken out of the system and entities ought to stand on
their own?

Ms. TATE. If I could be so bold as to say that we are going
through this process right now with the joint board, and we are
trying to kind of look at both short-term and longer term solutions,
and I think that we should look at implicit type of subsidies and
that there are just so many issues that we need to look at, and
what I am trying to say is I am hoping to build a consensus across
the joint board for us to make some recommendations to the full
Commission.

Mr. HASTERT. Well, to make my point, and I only have a little
bit of time, the basic issue of Universal Service, as we have it in
the telephone act today, basically is a cross-subsidy. My district is
an interesting district. I have the suburbs of Chicago and some of
the—so there is really a lot of country. Actually, my suburban folks
are paying for the subsidy to keep people connected out in the
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country, and today, with the diversity of ways of getting informa-
tion across wires and across the air, I am not sure there is a real
issue out there and I think who is paying for what and what is fair
and what is not fair, and we ought to take a look at that.

And finally, very quickly, Mr. Martin, can you respond whether
you think that the decisions to what Commissioner Adelstein refers
to as harmed or helped the competition when he talked about the
AT&T-BellSouth merger. I really should ask Mr. Adelstein first,
but I don’t have the time. Are those helpful or those issues help
create competition, or does it undercut competition?

Mr. MARTIN. I think I was certainly concerned with some of the
conditions and whether they were really going to facilitate competi-
tion. I know I expressed my concern with some of the net neutral-
ity requirements that were put forth and that they might actually
undermine some of the incentives to invest in the underlying net-
work infrastructure, so I am not sure that they actually helped, in
that sense.

Mr. HASTERT. OK. Sorry, Mr. Adelstein, I have run out of time.
I would like to have your report, too, but maybe I can get it some
other way. Thank you, Mr. Chairman. I yield back.

Mr. MARKEY. Thank you. I thank the Speaker. The gentleman
from New York, Mr. Engel.

Mr. ENGEL. Thank you, Mr. Chairman. I have a bunch of ques-
tions. I am going to try to go fast, and some of them have been
touched on by other people, but in my opening statement I talked
about DTV, and I had a bill before the last Congress addressing
DTV consumer education, and in my opening statement I men-
tioned that in 2008, only $1.5 million was allocated for outreach,
and I think that that is not significant, so I would like to ask the
chairman, are you prepared to do what it takes to lead and coordi-
nate a real robust consumer education campaign, and what do you
intend to do besides the Web site? Are you going to implement pro-
grams like advertisements on buses and subways and things that
are very visible so the American public knows what is really hap-
pening with DTV?

Mr. MARTIN. Well, I am certainly prepared to try to work with
all the industries to make sure that they also are helping us put
forth a vibrant consumer education campaign, and I met with some
of the broadcasters and their proposals they put forth just in the
last few weeks to try to educate consumers about it. The Commis-
sion has actually asked for money in the past, in our budgetary re-
quest and this year, as well. Last year we asked for some money,
not even $1.5 million, for DTV education, and we actually didn’t re-
ceive any funds for it.

This year we do have a request in there and we will use that to
get the information as widespread as we can if we do get those re-
sources. But I would also point out that it is not just the FCC that
is a part of the Federal Government that is trying to educate con-
sumers. And one of the reasons we didn’t get money last year is
NTIA has the primary responsibility for educating consumers about
the DTV transition, and they actually have additional resources. So
we have tried to work with them in making sure that we were co-
ordinating with them and are doing everything we can to support
them in their educational efforts.

VerDate 11-SEP-98 10:30 Jul 09, 2008 Jkt 000000 PO 00000 Frm 00091 Fmt 6633 Sfmt 6633 Q:\DOCS\110-18 SCOM1 PsN: SCOM1



84

Mr. ENGEL. Well, let me ask you, let me change and ask you
about broadband penetration that Chairman Dingell sort of
touched on some of this, but this committee is obviously committed
to the acceleration of broadband deployment. The Commission re-
cently ruled on streamlining the franchising process, and will this
ruling accelerate the deployment of broadband? And let me throw
in another one, Mr. Martin. In your recent testimony before the
Senate Commerce Committee, you spoke of your interest in having
the FCC assure that competitors have access to provide video serv-
ice to apartments and condominiums and would give obviously a
choice and probably lower prices to my constituents, who live in
these multiple dwelling units. So I want to ask you about that,
what authority does the Commission have to prevent future exclu-
sive access agreements and enforcement of such existing agree-
ments?

Mr. MARTIN. I think our efforts to make sure that competitors
are able to deploy infrastructure to provide video is an important
component of broadband penetration rights, as well. The ability to
deploy infrastructure and provide services over those, including
video services, is critical to making sure that they have the oppor-
tunity and the incentive to invest in the underlying infrastructure
and recoup those investments. And there are several economic
studies that were provided to the Commission in the record that
said that actually one of the most important things you could do
to help facilitate broadband investment is also making sure that
that investment can be utilized to provide video services.

I think that that is not only in trying to streamline our franchise
reform process that we did, but also as you mentioned, the MDU
issue. It has got to be that consumers that live in apartment build-
ings have the same opportunity to have a choice of video providers
as people who don’t live in apartment buildings, and so I think we
do have to make sure that those consumers aren’t locked, so to
speak, and have exclusive contracts that they are not able to end
up having the same kind of opportunities, so I actually think the
Commission needs to take action on that front, as well.

Mr. ENGEL. Thank you. Let me ask Mr. Adelstein a question. I
mentioned, in my opening statement and I think the chairman also
touched on it, our new governor, who was then attorney general,
Eliot Spitzer, investigated alleged pay for play practices between
major record labels and radio stations, and there were multi-mil-
lion dollar settlements with several labels and two broadcasters,
and last week, according to numerous press reports, the FCC
reached a $12.5 million settlement with these groups. It included
some FCC oversight and a separate airtime arrangement for local
independent music, so I would like to ask you if you can comment
on that, and has the Commission identified other broadcasters
based on the Spitzer documents who might have engaged in similar
practices, and does the Commission intend to investigate these, as
well?

Mr. ADELSTEIN. Well, we are on the verge of an historic settle-
ment on this issue. I would like to commend the leadership of our
chairman, Chairman Martin, for working with us to really come up
with a package that I think will hopefully take care of the payola
issue for some time to come. It is historic in nature; it is com-
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prehensive. It does only deal, however, as you noted, with four of
the largest radio groups that were implicated. There are a number
of other broadcasters who also, there is allegations in the Spitzer
documents, have engaged in practices that may violate Commission
rules, and I am hopeful, I have talked to the chairman, that we are
going to investigate all of those, as well.

Mr. MARTIN. We will. The settlement that we have reached deals
with the four largest. There are several others, as you indicated,
at least, and we will deal with all of the broadcasters in a similar
manner.

Mr. ENGEL. Thank you. And finally, one quick thing. We had tes-
timony last week about the merger between XM and Sirius. I won-
der if anyone would care to comment on that. The proponents of
the merger say that satellite radio was just one part of entertain-
ment, not in its own entity, and I am wondering if anyone feels
they can comment. I know it has got to come before you, but I
would be interested in hearing anyone’s thoughts. I think that is
a reasonable statement, by the way.

Mr. MARTIN. The applications haven’t even been filed with the
Commission yet, and I know we all review the record and review
the applications when we get them.

Mr. ENGEL. OK. Thank you. Thank you.
Mr. DOYLE [presiding]. The gentleman’s time has expired. The

gentleman from California, Mr. Radanovich.
Mr. RADANOVICH. Thank you, Mr. Chairman. I was going to state

how bad the traffic was on the GW Parkway this morning, and it
was really, really bad. This always works for Cubin, so——

Mr. DOYLE. I ought to give you 30 more for that.
Mr. RADANOVICH. I have three questions. Just wanted to make

sure that—and it should not need extra time, but would like to
make sure that these get answered. And welcome to the committee.
I really appreciate the fact that you are here. Chairman Martin,
wireless telephony is an interstate device. It has flourished in a de-
regulatory environment and become a great example of a competi-
tive market. It now appears that having to comply with many dif-
ferent sets of local and State regulations, although well-inten-
tioned, is hindering the wireless service. I am wondering if you
could comment on that, and should the FCC set certain Federal
standards regarding wireless services to address this problem?

Mr. MARTIN. The Telecommunications Act tries to create a care-
ful balance in which many of the wireless issues are done at the
Federal level. States do have certain general consumer protection
laws that still apply on the wireless side. There are petitions in
front of us saying that some of the State laws that you have ref-
erenced have gone too far and gone beyond just general consumer
protection laws and go towards the specific regulation of wireless
prices, which would be something that would be in front of the
FCC, not in front of State commissions.

And so we have pending petitions on it that the Commission
hasn’t acted on, and I think it is something that we have all strug-
gled with. The only other insight I might have is that to the extent
that the Commission did preempt some of the State actions, we
would then be taking on the burden of establishing what would be
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an appropriate regulatory framework from a consumer protection
standpoint on the wireless side.

So I think that to the extent that we did act, that means that
we would be saying what would be appropriate or inappropriate in
terms of like early termination fees, which is one of the issues that
is in front of us. And I think that that is something that we should
make sure we are thinking through cautiously deciding because I
think once you take on that responsibility, then it is a responsibil-
ity that we also craft what is an appropriate regulatory framework,
as well.

Mr. RADANOVICH. Assuming that we both want a deregulated
framework if it is the best for service for the consumer, there are
a couple ways we could achieve that, I am sure, through the FCC
or through bills passed by the Congress. In your view, do you think
that is going to be necessary? Do you think the FCC can make it
happen on their own?

Mr. MARTIN. I am not sure. Obviously, if Congress ends up acting
to address this issue, that means that there isn’t an issue in front
of the Commission to decide anymore in this controversial issue,
and I think whenever Congress can try to help clarify, provide
guidance and clarify for us is helpful, so I always think that is a
helpful thing on the contentious issues.

In the absence of congressional action, the Commission will try
to determine is the current petition something that we should be
addressing; is itwithin our jurisdiction or is it within the States?
And I think it is something that is timely for us to go in and ad-
dress. I had a joint meeting, actually, with the consumer interest
groups, AARP, the Consumers Union, and the wireless industry
just in the last few weeks, saying that if we are not able to come
up with a joint resolution, it is probably time for the Commission
just to decide this one way or another.

Mr. RADANOVICH. All right, thank you. My next question is for
Commissioner McDowell. Welcome to the committee. Yesterday the
NTIA issued rules for the converter box program, which was de-
signed to help consumers who may want to continue using analog
television with rabbit ears after the transition. At the same time,
the Media Bureau recently denied waivers for some cable compa-
nies to seek to offer low-cost set-top boxes, which some might use
with analog televisions after the transition. Does it make sense to
help reduce costs for the small number of over-the-air consumers
and then raise them for the much larger number of those using
cable service?

Mr. MCDOWELL. Well, of course, those two types of set-top boxes
are for different functions and different policy goals. The Commis-
sion, at the bureau level, has acted on some waiver requests to the
separation ban, which, of course, Congress set up in 1996. The
Commission, of course, a few years ago, invited companies to go
ahead and file waiver requests, and many have done so, and we
are, as a commission at the bureau level, are working on a number
of those, and some have been denied at this point. I think where
we all want to go, whether it is the cable industry or the consumer
electronics industry or those of us at the Commission, would like
to see downloadable security as the standard in the future, so
whatever we can do to get there more quickly, the better.
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Mr. RADANOVICH. So the Commission is open to making sure that
the end result is the consumer gets that at the cheapest price pos-
sible, those that are being provided through the cable operators do
afford that same type of attention, I would think, as well, right?

Mr. MCDOWELL. Correct. And there is a balancing here. There is
low end set-top box waiver requests, as well. Those issues have not
come up to what we call the eighth floor of the Commission level,
at this point, but we will look at that more if it does.

Mr. RADANOVICH. OK, thank you. Mr. Chairman, may I ask
unanimous consent for just one more question? It should only be
a minute or two. OK, thank you, sir. Chairman Martin, can you
please tell us what evidence the FCC has other than the Madison
River issue of broadband operators blocking or degrading content
on their networks, and given the lack of evidence, which I think
you might find—I am giving you the whole question here—it seems
that preemptive rules in this area are premature and could stifle
innovation. What harm do you think would occur if Congress over-
reaches in this area of net neutrality?

Mr. MARTIN. Well, I certainly agree that we don’t have any cur-
rent evidence of there being any blocking capabilities and that
rules and restrictions in the absence of evidence of particular harm
could have an adverse impact on the ability and incentive for net-
work operators to deploy additional infrastructure.

Mr. RADANOVICH. Perfect. Thank you. Thank you, Mr. Chairman.
Mr. DOYLE. The gentlelady from California, Mrs. Capps.
Mrs. CAPPS. Thank you, Mr. Chairman. Thank you, again, to the

Commissioners, each of you, for coming. We waited a long time, I
guess, and now we are really putting you through an ordeal of a
long, long session, but it is an important one. As you know, Chair-
man Martin, the U.S. has been falling down in the world rankings
in terms of broadband deployment.

This has been mentioned several times already today, that ac-
cording to the International Telecommunications Union, we are
now down to 21st in the world in terms of digital opportunity,
whereas in 2001, we were in the top five. That is very remarkable.
The part of this I wanted to ask is the fact that the FCC doesn’t
even have a good measure for which areas of the country have
broadband. The Commission is still using a measure based on
broadband availability to one customer in a ZIP code. It is decep-
tive on the face of it, because as you know, ZIP codes can be quite
large geographic areas covering almost States, entire States, some
of them.

And the fact that one household has cable broadband, say, on one
edge of the ZIP code doesn’t give everyone else who lives there the
ability to get broadband. The GAO has sharply criticized this meth-
odology in a 2006 study. My question to you is why hasn’t the FCC
done more to make sure it knows which areas need service? Does
the fact that there is one broadband subscriber within an entire
ZIP code mean that that ZIP code is being served? Mr. Martin.

Mr. MARTIN. No, it doesn’t mean that the fact that one subscriber
in an entire ZIP code being served doesn’t mean that they are all
being served, and actually, I agree with many of the concerns and
have, when I was a Commissioner, spoken out about the concerns
I have with the way we collect data on ZIP codes and the fact that
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the speed of only 200 kilobits counting as broadband is insufficient
with the technology changes. The Commission actually has, and
they just adopted an order I circulated last fall, in September, that
would do a notice of proposed rulemaking to ask how we change
both of those issues. They were issues that I remember being de-
bated when I was a staffer working for Commissioner Furchtgott-
Roth when those standards were adopted in 1998 as being insuffi-
cient. That was one of the things he advocated at the time, and it
was something that I think we should be changing, so it is some-
thing that Commissioner Copps and I have actually——

Mrs. CAPPS. I appreciate your concern. Why has it taken this
long?

Mr. MARTIN. I can’t describe exactly why I think it took the other
Commissioners a little while to review the item. It took us a while
to come up with the proposal once I became chairman, but I think
this is something that we need to change.

Mrs. CAPPS. And just last September you even then began to
question? How long had you been chairman, Mr. Martin?

Mr. MARTIN. I was chairman for a little over a year when I put
that item forth, and when I came on board, I addressed some of
the other issues that I thought were of the utmost importance: pub-
lic safety, 911 on VOIP. We have several mergers that we were
doing, and then in the spring of last year, I asked the Bureau to
begin examining how we could reform our collection of data, and
it is something that I think that actually I have had an ongoing
dialog with the other Commissioners about that I think we all
agree needs to be reformed.

Mrs. CAPPS. This is our watch. Well, let me follow up with an-
other question. The FCC’s measures are also inadequate in other
ways, as you probably are aware. The fact that a few households
have broadband access in a ZIP code doesn’t mean that they even
have access to the two most common pipes of DSL and cable. And
your definition of broadband, just 200 kilobits a second down-
stream, doesn’t make sense in a world where consumers in other
countries have access to speeds that are 50 or even 100 times fast-
er. So here is my follow-up question. Do you believe 200 kilobits a
second is an effective measure of broadband?

Mr. MARTIN. No. And actually, the first thing I did when I was
chairman, in our first year, we actually, for the first data collection,
for the first time collected data on more than just 200 kilobits in
five different tiers of speeds. That was the first thing that we did,
and it was that collection of data that enabled us to put forth, in
our Notice of Proposed Rulemaking, the fact that that was insuffi-
cient.

Mrs. CAPPS. OK.
Mr. MARTIN. So we did make changes the first year, and we are

going to continue to make those changes.
Mrs. CAPPS. All right. I appreciate that. Let me give another side

an opportunity to respond. Commissioner Copps, would you com-
ment on the FCC’s definition of broadband and statistics on deploy-
ment, and do you believe the FCC should keep statistics on
broadband prices and penetration by socio-economic group?

Mr. COPPS. Just to put it in context of what we are actually talk-
ing about, if you were going to download a 90-minute movie from
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a studio and you were proceeding 171⁄2 hours to download that. If
you were one of the lucky customers in Japan where you have up
to 50 megabits, you could download that movie in 4 minutes. Just
think about the difference there and what we are talking about.

Mrs. CAPPS. What do you think is taking so long? This is such
an embarrassment.

Mr. COPPS. I don’t know. We are 10 years, we are 10 years way
too late. Just the differences in bandwidth. Even if we could meas-
ure the bandwidth we have right now, what are we going to do to
get the strategy to get real bandwidth out there, so that we can be
competitive?

Mrs. CAPPS. Let me ask you and/or Mr. Adelstein to follow up
with something Mr. Stupak got into that is so important, about
consumer protections like slamming and disclosure of consumer in-
formation that were lost for broadband providers after the FCC
ruled it was governed by title I. Could you comment on this, if you
feel like the topic has not been exhausted and the status of rule-
making on broadband consumer protection?

Mr. ADELSTEIN. When we issued the order that took broadband
out of title II and all the protections for disabilities and consumers
that involves and went to title I, we launched a Notice of Proposed
Rulemaking, but we still haven’t acted on a number of provisions.
Very important questions are still out there and I think it is urgent
that we act, and I appreciate the fact that the chairman said he
was going to try to get that done within 6 months, I believe. I think
it is incredibly urgent. I think it should have been done already,
but I think we recognize the urgency of moving forward and mak-
ing sure there are consumer protections that go forward into this
title I world.

Mrs. CAPPS. Any other comments from you, Mr. Copps, on that
issue, or do you think that is saying it sufficiently?

Mr. COPPS. Yes, ma’am.
Mrs. CAPPS. I have brought up fairly large topics. I have a little

bit more than a minute. If any of the rest of you Commissioners
I didn’t get to would like to speak to the ways that we could get
better statistics on deployment of broadband, I would appreciate
any comment.

Mr. ADELSTEIN. I spoke with the chairman’s office about just
this, and I think we all benefit, and we all agree that we need more
ways to slice and dice and gather that data and get more detail,
so I think that will be to everyone’s benefit and I think you prob-
ably have agreement that the more data we have in front of us, the
better.

Mrs. CAPPS. I will yield back, Mr. Chairman, and with the com-
ment that this, to me, underscores the fact that we ought to be
meeting with these Commissioners much more often than we have.

Mr. DOYLE. I thank the gentlelady. Mr. Stearns.
Mr. STEARNS. Thank you, Mr. Chairman. Chairman Martin, I

had the opportunity to write a letter to you on June 30, 2006. We
urged the Commission and many of us had signed this letter and
the letter urged the Commission to immediately commence its re-
view and revision of the local radio ownership rules so that free,
over-the-air local broadcast radio remained an important part of
the new world of audio communications, and I guess my question
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is just dealing with broadcast media ownership. I guess the indus-
try is still operating under broadcast ownership restrictions that
the courts have found invalid. Can the FCC justify any broadcast
ownership restrictions? If so, when will we see them? I give you
lots of latitude on this question, too.

Mr. MARTIN. The Commission did commence a review of the own-
ership rules last summer. We have committed to doing several pub-
lic hearings around the country, and it is about 10 different studies
on the various aspects of media ownership, and I am hopeful that
we will be able to send back up to the Third Circuit, who over-
turned our other set of rules, you know, revisions to our media
ownership rules. The industry is still operating under the rules
prior to that decision, and those were rules that were put into ef-
fect previously and in the case of radio, for example, had been
upheld. Those were not ones that had been overturned, and it was
only the changes that got overturned, so the rules they were oper-
ating under were ones that were legal at the time.

Mr. STEARNS. OK. The second question is the FCC has classified
broadband services over wire, cable and powerlines to be informa-
tion services. I guess in the interest of parity, when will the Com-
mission apply these same rules to wireless Internet access services?

Mr. MARTIN. There is an item pending before the Commission to
do that. It has been for several months, and I notified the other
Commissioners if we didn’t end up adopting it before, we might do
that at the next open meeting, which is next week.

Mr. STEARNS. Now, if anybody, other Commissioners would like
to comment further on these questions, feel free to. Otherwise, I
will just direct them to Mr. Martin and if anybody else would like
to say anything dealing with that.

Mr. DOYLE. The Chair would note that we have three votes com-
ing up. We are going to finish Mr. Stearns and Ms. Solis and Mr.
Inslee, if possible, and then we will wrap up.

Mr. STEARNS. The third question, I guess again, for Chairman
Martin is, in September 2005 the FCC classified DSL as an infor-
mation service. Between June 2005 and June 2006 there was a 38
percent increase in DSL and fiber lines in the United States and
a 58 percent increase in terms of overall U.S. broadband numbers.
Where would we be if the FCC had not deregulated DSL?

Mr. MARTIN. Obviously, I don’t know for sure where we would be,
but I would say that I think that our provision of making sure that
DSL was treated in the same regulatory manner as cable modem
services and in a less regulatory manner, the information services,
was critical to allowing and encouraging further DSL deployment
and further DSL penetration. Prior to our implementation of that
rule, cable subscribers to broadband, the cable companies were
signing up customers 2 to 1 to DSL services and after we put those
two services on equal footing, they have actually been subscribing
1 to 1.

So it has been more equal competition between cable and tele-
phone companies in their deployment of broadband services since
we deregulated telephone companies, put them on the same level
playing field as cable companies, and I think that has been critical
to fostering a competitive environment in which they have both
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been able to rollout additional services and increase their penetra-
tion rates.

Mr. STEARNS. Yes. And for that, I think Congress compliments
you, and I guess maybe a larger question, what could we do in the
future to get even more competition for broadband deployment? Is
there something like this that you think should be done and you
might just give us some insight?

Mr. MARTIN. I mean, I think that the next, the other thing that
is critical that I see on the immediate horizon, is making sure we
are putting the same kind of regulatory environment in place for
wireless services, which could be an additional platform. That is
why it is critical that we go on and clarify, prior to the auction,
that wireless broadband services are also subject to a less regu-
lated set of rules, the information services rules, not telecommuni-
cations rules, and then we make sure we auction spectrum in such
a manner that guarantees that consumers are going to receive the
benefits of wireless broadband build-out.

The spectrum that we are going to be auctioning later this year
is some spectrum the technical characteristics of which make it
very unique in the capability of providing broadband services. So
we want to make sure we are doing everything we can, from a reg-
ulatory standpoint, to make sure it can be an additional broadband
competitive platform, and I think that is the most important thing
I can see us doing in the very short run.

Mr. DOYLE. Gentleman’s time has expired. Chair recognizes Mr.
Inslee.

Mr. INSLEE. Thank you. I would like to ask you about white
spaces, which might be the best thing in human evolution since the
White Album, so we are really excited by this. We have heard at
least three of the Commissioners express support for moving for-
ward on white spaces, and we are happy about that. I would like
to ask you to comment about your thoughts on extending this to
portable devices, to extend this great work that is going on in white
spaces to portable devices, presuming we can do this without inter-
ference, so if I could just ask you each to tell us if you support
white space usage through portable devices and what cir-
cumstances? Thank you.

Mr. MARTIN. Yes, I support it as long as it is not creating inter-
ference with the current licensees. We actually just received our
first piece of equipment for testing, that would be portable devices
that could be utilized in the white space spectrum, earlier this
week, I think it was yesterday, actually. And our labs will be un-
dergoing testing. We anticipate we will be able to finish that test-
ing by summer, by mid to late summer, and that will allow us to
then finalize our rules for white spaces sometime in the fall.

Mr. INSLEE. I want to make sure Representative Solis can talk.
Does anybody have anything to say sort of contrary to that view
on the panel? I appreciate that. Is there any reason, assuming that
we do show a lack of harmful interference, is there any reason that
the Commission should delay sale and use of these devices until
after the DTV transition, February 17, 2009? Is there any reason
that we would want to delay that?
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Mr. MARTIN. No. Once they have been able to go through our en-
gineering labs and demonstrate that they are not going to create
interference, then we wouldn’t want to hold that up artificially.

Mr. INSLEE. Great. I would like to ask about media consolidation.
My area of western Washington has been a real hotbed of interest
in this, and we have talked to the Commissioner about potentially
holding an official hearing to make sure that western Washington
can weigh in on this issue. Have we made any progress on that?
Is there any way I can work with you to get that going?

Mr. MARTIN. Obviously, we would be happy to continue to try to
work with you to end up scheduling our hearings. We have three
hearings left. I know we are going to try to do one in Tampa. We
just announced yesterday that we are going to do a hearing in
Tampa, that all the Commissioners had weighed in on as an appro-
priate place to end up doing it. There are several different requests
from members of Congress to go back to your home State, to Illi-
nois and to Chicago and a few other requests, as well.

Mr. INSLEE. I will look forward to that. That is a hopeful yes,
thank you. I would like to yield to Congresswoman Solis.

Ms. SOLIS. Thank you. First of all, I would like to thank Commis-
sioners Adelstein and Copps for coming to Los Angeles, my campus
at USC, and having a hearing on media consolidation. I can’t tell
you how important it was to address those 200 to 300 people that
came that wanted to hear exactly what was going on with media
consolidation. So first of all, I just want to say thank you.

And I want to begin my questioning to Mr. Adelstein. I am very
troubled by the 621 order passed by the Commission in December,
mainly because I think it disadvantages low income and minority
communities, and I would like to get your opinion, if you can ex-
plain your position on the FCC’s limitation on build-out require-
ments in your 621 Order in the face of clear evidence that build-
outs are critical to effective anti-redlining enforcement.

Mr. ADELSTEIN. Well, I was troubled by it, as well, because the
law says that we can only limit build-out in terms of the time of
the build-out. Section 621 of the Act clearly says that the only limi-
tation that Congress placed upon the build-out is the time which
they can build-out to all citizens of a community. I think our order
went further. I think our order went further than the law allows
us to do. Now, if Congress wants to tell us that we can limit build-
out, that is another thing, but that is not what Congress said; that
is what the FCC said. I think the result is not only unfortunate in
terms of policy, but it could also result in us being overturned in
court, which would create only more confusion and chaos and cer-
tainly not help broadband build-out.

Ms. SOLIS. Thank you. My next question is for Chairman Martin.
Thank you, also, for being here. I understand from a recent study
on female and minority ownership of broadcast stations, just 3 per-
cent of those are licensed, full-powered television stations that is
female and minority-owned and 5 percent or fewer than 5 percent
are actually owned by women. In my opinion, the FCC has been
grossly negligent in their efforts to address diversity in media own-
ership.

Most analyses of a la carte cable programming find that an a la
carte regime would likely lead to a decrease in diversity and minor-
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ity interest programming, particularly with programs like Vet,
CTV, Lifetime Television, Oxygen Network, could be dramatically
affected. Mr. Chairman, are you suggesting that programs target-
ing minorities and women have such little value that we should not
care if they survive?

Mr. MARTIN. No, but I am suggesting that I think consumers
should be able to control some of their own content that is coming
into their homes and choose which channels they want to purchase,
like they do in other markets, and indeed, the hundred percent rise
in cable rates that has occurred over the last 10 years means that
I think it is critical that the Commission and that policy makers
talk about what is going on with the increasing cable prices.

Cable operators are saying that up to 40 to 50 percent of those
increases are a direct result of content providers asking for in-
creases in the amount that they are supposed to charge their con-
sumers, and I think that if content providers want to provide that
content for free, then they should be carried. But to the extent that
they want to increase the charges that they were putting on end
users, end users should be able to have some control over that
when they are seeing their prices rise 10 and 15 percent every
year.

Ms. SOLIS. Well, I understand the marketplace has a lot to do
with the decisions that are made, but as I just reported, we have
very few representations of women and minority owners in this
media, in this spectrum, and I don’t think that by making it more
challenging for programming that actually shows the diversity of
our country is going to help make any improvement. But my next
question is, moving on to another aspect of diversity, I understand
you have an Advisory Committee on Diversity for Communications
in the Digital Age, which was established in 2003, to recommend
practices to increase diversity. By its charter, the committee is re-
quired to meet at least two times a year. Is that correct?

Mr. MARTIN. I don’t know, but I assume. I don’t know how many
times they are supposed to meet.

Ms. SOLIS. OK, you became chairman in 2005. Can you tell me
how many times the Diversity Committee met in 2005?

Mr. MARTIN. No, I can’t.
Ms. SOLIS. OK, it is my understanding, also, that the committee

met formally December 10, 2004, then again by teleconference on
April 25, 2006, and in person December 21, 2006. The committee
was in violation of its charter in 2005, and in 2004 the committee
adopted several recommendations. Looking at their Web site, I
counted 20 recommendations from 2004, including several spec-
trum related resolutions. Can you tell us how many of the 2004
recommendations the Commission acted on?

Mr. MARTIN. The Commission actually hasn’t acted on them, and
I just recently proposed that the Commission take several steps
that would act on some of them. For example, extending the oppor-
tunity time for construction permits for designated entities, allow-
ing designated entities more easily get around what we call our
debt and equity rule, which means that they would be able to more
easily partner with the largest groups. And more importantly, I
have been working with some of the consumer advocates on this
area to try to say why don’t we utilize the opportunity for broad-
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casters to move from an analog to a digital world to allow them to
lease some of their capacity to designated entities like minorities
and women.

Ms. SOLIS. Can you please provide the committee with the infor-
mation on those recommendations?

Mr. MARTIN. Absolutely. Those recommendations are all before
the Commission.

Ms. SOLIS. Thank you, OK. My next question, before my time is
up, I would like to direct to Commissioner Tate. Welcome, Commis-
sioner. As one of the only women Commissioners on the FCC, I
wanted to get your opinion about the portrayal of women on tele-
vision, particularly in the Spanish language programming, as seen
in the U.S., which is important and does not reflect, in many cases,
our standards of what is appropriate. Does the FCC monitor the
content of Spanish language television or Spanish language radio
aimed at U.S. Hispanics, and specifically, how many Spanish lan-
guage analysts, whose specific role is to monitor Spanish language
TV and radio, does the FCC employ?

Ms. TATE. As you know, Congresswoman, we take complaints,
and so we have a complaint driven process. It is not that we are
monitoring or censoring any type of content or programming. I am
not sure whether or not we have specific Spanish language speak-
ers. I know that we do in our complaint area, but I will be glad
to check and get back with you on that. And yes, I share your con-
cerns about how women are portrayed across the media.

Ms. SOLIS. OK. And does the FCC have a process in place to re-
view or assess its internal infrastructure that supports monitoring?
I guess you kind of are not, to your knowledge are not aware of
that or maybe Chairman Martin?

Mr. MARTIN. We don’t have ongoing monitoring of content. What
we do is respond to individual complaints that are filed, and in that
context we do have translators who can help us for content that
there are complaints about for Spanish language content.

Ms. SOLIS. Mr. Chairman, I would like to just submit the rest of
my questions.

Mr. MARKEY. Without objection, I would ask the Commission to
respond to those questions.

Ms. SOLIS. Thank you very much.
Mr. MARKEY. The gentlewoman from California’s time has ex-

pired. We apologize to the members. There are now another series
of roll calls on the House floor and this room is going to be used
for another hearing immediately after the conclusion of this hear-
ing, so we apologize to the members.

Mr. DOYLE. Will the chairman yield?
Mr. MARKEY. I would be glad to yield to the gentleman.
Mr. DOYLE. Yes, I just very briefly want to get on the record to

piggyback on what Mr. Radanovich and Mr. Deal said with regard
to the waiver request for cable set-top boxes. There are seven re-
quests pending. Some have been sitting there over 200 days. This
has the potential to save consumers hundreds of millions of dollars.
I think this is something that the Commission should vote on, and
I would ask the chairman of the Commission and all of the Com-
missioners to consider voting on the set-top boxes. Thank you, Mr.
Chairman.
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Mr. MARKEY. The gentleman’s time has expired. With the thanks
of the committee to the Commission, we appreciate the attention
that you have paid to these issues. You can see that almost every
member of the committee came and stayed and the level and inten-
sity of interest is very, very high, and we will be inviting you back
on a regular basis.

Mr. MARTIN. We will look forward to it.
Mr. MARKEY. But we thank you so much for your attention to our

interests today.
Mr. MARTIN. Thank you, Mr. Chairman.
Mr. MARKEY. This hearing is adjourned.
[Whereupon, at 1:35 p.m., the subcommittee was adjourned.]
[Material submitted for inclusion in the record follows:]
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FAILURE TO COMMUNICATE

By Jerry Brito
Wall Street Journal
March 13, 2007
For more than two decades, the Nation’s first responders to emergencies have had

to contend with radio communications that were not up to the task. Each time a
major calamity such as the Oklahoma City bombing, 9/11 or Hurricane Katrina
throws a spotlight on the problem, a blue-ribbon panel is convened. And each time
the panel invariably offers the same prescription: more funding and more radio
spectrum for public safety agencies.

It’s no different this time around. Responding to the 9/11 Commission’s rec-
ommendations, Congress has given public safety communications 24 MHz of the 80
MHz of electromagnetic spectrum that will become available as television migrates
from analog to digital signals over the next 2 years. The rest is to be auctioned, and
first responders will also get $1 billion in equipment grants from the proceeds of
the auctions.

Senator John McCain has upped the ante, introducing legislation early this month
to allocate half of the spectrum now slated for commercial auction to public safety.
Meanwhile, a bill to implement the 9/11 Commission recommendations that recently
passed the House and is right now being debated in the Senate, establishes yet an-
other public safety-communications grants program that could cost billions.

But this kind of treatment has never solved the problem. It targets the symptoms,
not the disease. First, responders often cannot communicate with each other be-
cause the Federal Government assigns to each of the 50,000 public safety agencies
in the country—that’s every hometown fire and police department—their own radio
license and piece of the spectrum with which to build out a communications system.
This is undoubtedly beneficial in so far as it affords localities great flexibility to
build a system that best suits their needs. But it comes at a cost: More often than
not the custom systems can’t ‘‘talk’’ to each other.

Fortunately, the FCC has recognized the drawbacks of the old way of doing busi-
ness, and in an ongoing proceeding it has put forth the idea of creating an interoper-
able, national broadband network, using 12 of the 24 MHz of spectrum that Con-
gress has allocated for public safety.

Meanwhile, Nextel founder Morgan O’Brien has been pushing a new venture,
called Cyren Call, to create a public-private network for first responders. His inter-
operable network would be built by the private sector, and first responders would
subscribe to it just as consumers subscribe to cell phone networks. An added bonus:
The capacity that public safety agencies don’t use on the network would be available
to commercial subscribers, increasing the network’s overall customer base and
thereby improving economies of scale.

This would be a terrific proposal, but for a couple of serious hitches. Cyren Call
would build the network on 30 MHz of spectrum now designated for auction, but
which would instead be sold to a nonprofit corporation at a discounted rate. The
drawback? The Federal treasury would needlessly lose out on the revenue from an
auction; and consumers would needlessly do without the new services and lower
prices that commercial carriers would offer if that portion of the spectrum were sold
at full market value. Why needlessly? Because, as the FCC proceeding affirms, a
national broadband network for first responders can be built over spectrum already
designated for public safety use.

Frontline Wireless, another private initiative, is backed by former FCC Chairman
Reed Hundt. It involves building an interoperable network over spectrum purchased
at auction; but Frontline wants the FCC to restrict that spectrum to public safety
use. The restriction would dramatically reduce what the spectrum would fetch for
the treasury at auction. Senator McCain’s bill would facilitate both types of ap-
proaches.

Here is a better idea: Offer Cyren Call, Frontline and others the opportunity to
bid on spectrum already restricted to public safety use. That would allow firms to
build national interoperable networks without affecting how much spectrum will be
available for commercial use. At the very least, if spectrum now slated for commer-
cial auction must be used, the government should identify an equal amount of exist-
ing public safety spectrum that can be auctioned commercially once the new public
safety networks are built.

Whatever path we take, we should ensure that at least two competing networks
are built. This works well for wireless services such as cell phones; subscribers to
one service have no trouble speaking to subscribers on another while prices are kept
low.
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A private-sector national network for public safety first responders is not an un-
tested idea. In the U.K., the national network that supports police, fire and over
a hundred other public safety services is owned and operated by O2, a private firm.
We can do even better, using competition to spur the innovations that monopoly
rarely provides.

January 26, 2007
Ex Parte
Ms. Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th Street, SW
Washington, DC 20554
Re: Implementation of section 621(a)(1) of the Cable Communications Act

of 1984 as Amended by the Cable Television Consumer Protection and Com-
petition Act of 1992, MB Docket No. 05–311

Dear Ms. Dortch:
Verizon submits this letter in response to a request from Chairman Martin’s of-

fice. On March 6, 2006, Verizon filed an errata in this docket correcting its earlier
comments concerning its negotiations with a franchising authority in Florida over
PEG support. Verizon corrected its comments to state as follows:

When Verizon rejected this demand [to meet the incumbent operators cumulative
payments for PEG, which would exceed $6 million a year over 15 years,] and asked
for an explanation, the LFA provided a summary ‘‘needs assessment’’ in excess of
$13 million for both PEG support and equipment for an expansion of its I-Net.

The March 6, 2006 filing further corrected one paragraph of the earlier declara-
tion attached to Verizon’s comments in order to state:

For example, one franchising authority in Florida demanded that Verizon match
the incumbent cable operator’s cumulative PEG payments, which would exceed $6
million over the 15-year term of Verizon’s proposed franchise. When Verizon rejected
this demand and inquired as to its basis, the LFA stated it was Verizon’s portion
of a $13 million ‘‘needs assessment’’ for both PEG and equipment for an expansion
of its I-Net. THe LFA stated this was based on a back-of-the-envelope ‘‘needs assess-
ment.’’ Negotiations with this LFA are still ongoing.

Attached is a copy of the ‘‘summary ‘needs assesment’ ’’ referenced by Verizon
in the March 6 filing. This document was provided to Verizon by the city of Tampa
during the course of franchise negotiations.

Respectfully submitted,
Dee May
Vice President, Federal Regulatory
Verizon
1300 I Street, NW
Washington, DC 20005

PEG AND I-NET COMMUNITY NEEDS OVER THE NEXT 15 YEARS NOT CURRENTLY
BEING MET

PEG Capital:
Public Access—$500,000
Educational Access—$500,000
Gov’t Acess—$500,000
Total—$1.5 million
I-Net Related Expansion and Equipment Costs:
Total—$4,775,000
Public and Educational Access Operational (over 15 years)
Public—$2,850,000
Educational—$4,500,000
Total—$13,625,000
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OVERSIGHT OF THE FEDERAL
COMMUNICATIONS COMMISSION—PART 2

TUESDAY, JULY 24, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON TELECOMMUNICATIONS

AND THE INTERNET,
COMMITTEE ON ENERGY AND COMMERCE,

Washington, DC.
The subcommittee met, pursuant to call, at 9:30 a.m., in room

2123 of the Rayburn House Office Building, Hon. Edward J. Mar-
key (chairman) presiding.

Members present: Representatives Doyle, Harman, Gonzalez,
Inslee, Towns, Rush, Eshoo, Stupak, Engel, Green, Capps, Solis,
Dingell, Upton, Hastert, Stearns, Deal, Shimkus, Wilson, Picker-
ing, Fossella, Radanovich, Walden, Terry, Ferguson and Barton.

Also present: Representative Blackburn.
Staff present: Amy Levine, Tim Powderly, Mark Seifert, David

Vogel, Neil Fried, and Courtney Reinhard.

OPENING STATEMENT OF HON. EDWARD J. MARKEY, A REP-
RESENTATIVE IN CONGRESS FROM THE COMMONWEALTH
OF MASSACHUSETTS

Mr. MARKEY. Good morning. I want to thank everyone for being
here today. I especially want to thank the five commissioners of the
Federal Communications Commission for testifying this morning,
especially the chairman, who has had recent eye surgery which has
inhibited his ability to read. We appreciate your willingness, Mr.
Chairman, to come and to answer questions today. The Commis-
sion has several important issues with which it is wrestling. For
instance, the Commission has the central role to play in the overall
digital television transition, and we look forward to working with
the Commission on this matter.

The Commission is also contemplating whether to adopt or mod-
ify recommendations from the Federal State Joint Board on Uni-
versal Service. The recommendations, in my view, risk putting eq-
uitable comprehensive reform out of reach yet again. I hope the
Commission will choose to tackle this issue forthrightly and more
broadly, because the temporary measures imposed by the Joint
Board are anti-competitive and ultimately anti-consumer.

I also want to mention the special access proceeding, and I want
to commend the chairman for quickly putting this issue out for re-
newed comments. I want to commend Commissioners Copps and
McDowell and Adelstein for their recognition of the need to reach
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a resolution of this proceeding on a timely basis, ideally in this
September.

And also looming at the Commission are several forbearance pe-
titions. These petitions seek widespread relief of obligations that
incumbent carriers have to discharge for competition policy. The ef-
fect of granting these petitions would be to usurp congressionally
enacted statutes in a sweeping manner. I have great concern about
the effect on competition and consumers that these petitions pose,
and I trust the Commission will weigh the public interest carefully
while considering whether to grant or to deny these petitions.

And finally, the Commission must soon establish rules for the
upcoming auction of valuable frequencies which will become avail-
able for other uses when broadcasters relinquish them as part of
the digital television transition. I want to commend Chairman Mar-
tin for proposing, in his plan for this so-called 700 MHz auction,
a beachhead for consumer choice and innovation in the wireless
marketplace. Creating a platform for entrepreneurial activity and
investment is vital in this sector.

In context, Chairman Martin’s plan is quite modest. It does not
propose requiring existing wireless licensees who serve over 200
million consumers today to permit openness for wireless applica-
tions or allow consumers to switch from carrier to carrier and take
their phone with them. Neither does the chairman’s proposal en-
compass such consumer-friendly and innovation-fostering service
rules for the entirety of the 700 MHz auction.

Rather, it is a proposal covering roughly one-third of the spec-
trum to be auctioned, and frankly, I would prefer the Commission
went further in order to better unleash the disruptive nature of
market forces into the wireless and applications market, but the
chairman has clearly made a good start to open things up. And this
new openness is desperately needed. The problem today is that for
millions of consumers, the term mobile phone has become an
oxymoron, like jumbo shrimp or Salt Lake City nightlife. There are
no such things. It isn’t really mobile because you can’t take it with
you when you switch carriers. Moreover, exorbitant early termi-
nation fees also make consumers feel trapped.

This scenario undermines the congressional and Commission pol-
icy. Today millions of consumers pay monthly fees on their wireless
bills for number portability. What is the point of charging consum-
ers for the ability to take their phone numbers with them if they
can’t take their new $500 phone with them to a new carrier? I
mentioned at our last hearing that this inability fosters a Hotel
California-type wireless service. You can check out any time you
like, but you can never leave with your phone.

As the Commission proceeds on this matter in the coming week
or so, it should be guided by the law Congress enacted for the auc-
tion process. The objectives in the law underscore that Congress
knew that simply throwing more spectrum into the marketplace by
selling it to the highest bidder does not, in itself, create the highest
value for consumers. Moreover, absent sufficient competition, the
sale of more licenses for additional spectrum does not, in itself,
mean innovative new services and gadgets will necessarily arrive
for all consumers in all neighborhoods or arrive in timely fashion.
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The Commission has a rare opportunity to promote consumer
choice, foster innovation, re-inject competition into the wireless
marketplace and advance the deployment of broadband services
and applications. I look forward to working with all of the commis-
sioners towards the achievement of these objectives. Again, we
thank you for coming to our hearing. The chairman’s time has ex-
pired, and I will turn and recognize the ranking member, the gen-
tleman from Michigan, Mr. Upton.

OPENING STATEMENT OF HON. FRED UPTON, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. UPTON. Well, thank you, my friend and chairman of the sub-
committee and certainly welcome to all of the members of the FCC.
This hearing today is particularly timely, and I look forward to the
testimony and engaging in questions following.

The most pressing topic this morning certainly is the upcoming
700 MHz auction and in particular, what has been revealed in the
press about the banded plan that is being considered by the Com-
missioners. The proposal now circulating sounds like an experi-
ment. Sounds as though the Commission is asking the question is
there a business model to support a so-called open access approach
to wireless, but I see it as a gamble, and at stake is the success
of the DTV transition, billions of dollars in taxpayer funds and
public safety. This seems like far too much to put on the line, and
I have always been a staunch defender of the taxpayers.

Our folks back home should not be asked to take a flier and see
whether this business plan will necessarily work. Free market does
work best, and successful auctions work best without encum-
brances, and if Google is really right, that there is a market de-
mand for their business model, they should be lining up to bid in
a fair auction without the requirements. Google is, after all, one of
the richest companies in the country, with a market cap of more
than $160 billion. That is $40 billion more than Verizon, and if
Google wins the auction, it is free to operate the network as it pro-
poses.

You can try to mitigate the risk by having a very high reserve
price, but now you are price fixing in addition to rigging the auc-
tion for particular business models and parties. And even with the
reserve price, you are unlikely to get the $20 billion overall pro-
ceeds that the industry believes that you might otherwise raise.
Every nickel below that price is a subsidy provided by the tax-
payers without ever asking them whether they want to invest. Gov-
ernment shouldn’t be in the business of subsidizing entry into a
competitive marketplace.

And this industry is very competitive. Four national wireless pro-
viders, AT&T Mobile, Sprint, T-Mobile, Verizon Wireless, as well as
several large regional providers such as Alltel and US Cellular. In-
deed, 98 percent of consumers in 2005 lived in counties served by
at least three facilities-based providers and 94 percent lived in
counties served by at least 4, according to the FCC. Average min-
utes of use per month have grown from 140 in 1993 to 740 in 2005,
while the cost per minute has dropped from 44 cents in 1993 to just
7 cents in 2005.
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Indeed, the FCC itself stated in its most recent wireless competi-
tion report that competitive pressure continues to drive carriers to
introduce innovative pricing plans and service offerings and to
match the pricing and service innovations introduced by rival car-
riers. The market is also extremely innovative. The Apple iPhone
is only the latest. For example, T-Mobile is already offering a Wi-
Fi enabled device, and Verizon has a BlackBerry that we know
works both here in this country, as well as in Europe.

The auction proposal insulates bidders from competition. I don’t
know how many potential bidders will decide not to participate if
the auction rules are adopted, but I promise you that some will and
that auction will have been distorted, and the taxpayers can be
harmed. The right way to go about this is to adopt rules that are
free of encumbrances; write the rules that won’t have the effect of
distorting the auction. Let the business folks determine what the
business models are. An unencumbered auction would not preclude
a company or investor from using an open access business model,
but don’t conduct the experiment at the expense of the American
taxpayer.

Chairman Martin and Commissioners, I hope that your take-
away from today’s hearing is that the plan we read about isn’t
quite ready for prime time. I hope that you revise the plan to en-
sure that these valuable frequencies aren’t encumbered and avoid
the distorting effects that the plan is otherwise going to have. And
I appreciate being here. Mr. Chairman, I look forward to the testi-
mony and the questions.

Mr. MARKEY. The gentleman’s time has expired. The Chair recog-
nizes the gentleman from Pennsylvania, Mr. Doyle.

OPENING STATEMENT OF HON. MIKE DOYLE, A REPRESENTA-
TIVE IN CONGRESS FROM THE COMMONWEALTH OF PENN-
SYLVANIA

Mr. DOYLE. Thank you, Mr. Chairman, and thank you for con-
vening this hearing. And welcome to the members of the Commis-
sion. When you came before the committee in March, I questioned
each of you about wireless enhanced 911. E–911 can truly save a
person’s life in an emergency, and I am glad that the Commission
is acting to improve E–911 standards. And I am especially glad
that we will be looking at critical issues, such as improving location
accuracy inside buildings.

There are some concerns, however, that the draft proposal bites
off more than it can chew, and I hope that you can fix those con-
cerns by the time you finish the item. Our time is short, so I am
going to apologize for only giving you a taste of the issues I am
looking at these days, things like these forbearance requests,
which, if granted in my district, will directly and negatively hurt
the competitive industry who has been playing by the rules, and
it will hurt my constituents that they serve.

Things like special access. If it were up to me, I would change
the name to critical access because that is how critical those pipes
are to providing competitive wireless and Internet service. Things
like piecemeal attempts to reform the Universal Service Fund,
when it really needs an overhaul. Things like cable box waivers
that would split the baby and provide both competition and low-
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cost boxes. I asked for a vote on that issue in the last hearing, and
I still haven’t seen one yet.

Roaming open-source software defined radios and my opposition
to the XM-Sirius merger, these are all very important issues. But
make no mistake, the auction of the old DTV spectrum is almost
certainly one of the most critical decisions the FCC will make in
decades. This auction is a test for each of you that history will long
remember. Unless this upcoming auction delivers Americans a new
broadband competitor, history will record it not just as a missed
opportunity but as a failure.

I want to walk out of here confident that all five commissioners
are doing everything possible to bring us new broadband competi-
tion for Internet services and wireless devices. America needs an
open broadband platform, one that new entrepreneurs can use to
get their idea out to the market. An open platform that can give
regional and local carriers a national footprint. An open platform
that can guarantee us robust competition, even if an incumbent
makes the highest bid.

America, take note. For once we really have a good public policy
proposal being advocated by a wide variety of interests, a wholesale
marketplace that is open for all devices and applications. Tech-
nology policy doesn’t have to be lost in partisan bickering. The peo-
ple who play ball on this field aren’t right or wrong just because
they have a D or R next to their name. This country is thirsting
for us to get together and do the right thing for the American peo-
ple. If the FCC takes advantage of the opportunity it has in this
auction and creates an open wholesale market, then it will have
done the right thing for the American public. Give us new
broadband competition, give us an open platform. Mr. Chairman,
I yield back.

Mr. MARKEY. The gentleman’s time has expired. The Chair recog-
nizes the gentleman from Nebraska, Mr. Terry.

Mr. TERRY. Thank you, Mr. Chairman. I have an excellent writ-
ten statement on the necessity for comprehensive universal service
reform that I would like to submit.

Mr. MARKEY. Without objection, it will be included in the record,
and the gentleman yields back his time, reserves his time. The
Chair recognizes the gentlelady from California, Ms. Harman.

OPENING STATEMENT OF HON. JANE HARMAN, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF CALIFORNIA

Ms. HARMAN. Thank you, Mr. Chairman, and good morning to
all. I know that there are many subjects being discussed today, but
no one will be surprised that I want to focus on the 700 MHz op-
portunity. Last week a new 50-page national intelligence estimate
painted a grim picture for our national security. Al-Qaeda has re-
grouped, enjoys a safe haven in the Pakistani tribal areas and has
the intent to deploy nuclear, chemical or biological agents against
U.S. targets if it can acquire them.

Near simultaneous coordinated attacks on American soil are not
a movie treatment. They are a real threat. Even if we suffer low
tech attacks, such as vehicle-borne attacks or suicide attacks, they
could be enormously disruptive. The question is are we ready? Six
years after 9/11, I look at our first responders’ emergency commu-
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nications capabilities, and the answer is a resounding no. Since
that day, we have done little to shore up disparate, non-interoper-
able systems across this country. Billions in grant dollars have not
taken us far enough. Six years after 9/11, we are still not ready.

I have worked hard on the interoperability problem since the
towers fell. As a result of the DTV transition, which some of us
pushed for by 2006, the FCC has a historic opportunity to fix this
gaping hole in our nation’s security, and all of you know that. I ap-
plaud the proposal for a nationwide broadband network for first re-
sponders outlined in the draft auction order, and as you are aware,
Mr. Pickering, whom I don’t see yet, and I have been sending you
letters, making phone calls, meeting with you and in other ways
trying to encourage you to stick to its basic outlines or something
perhaps even better.

This unprecedented opportunity will not come again soon, and
none of us can afford to let it slip by. The public-private partner-
ship idea is sound. It is a win-win, and without it, I think we will
have a lose-lose. I think we will end up with very pricey operable
communications networks all over the country, but then when we
face the big one, which could be a California earthquake or these
terror attacks, we will not have one nationwide interoperable net-
work that we will need.

Chairman Martin, recently your wife gave birth to a baby boy.
I know this, and I saw his cute picture on your cell phone. That
is an advantage of cell phones. We finally got the images up. Your
cell phone works; that is good. I congratulate you on this recent ad-
dition to your family, and I think there are some other babies
among all of you. I notice Commissioner McDowell, too, has a new
baby. But here is my point. These new children should inspire us
to try our hardest, in the brief time we have in public service, to
enact policies that will keep them safe. And unless we do the right
thing about this once-in-a-lifetime opportunity on interoperable
communications, I think we will have squandered that opportunity.
Yield back the balance of my time.

Mr. MARKEY. The gentlelady’s time has expired. The Chair recog-
nizes the gentleman from Illinois, Mr. Shimkus.

OPENING STATEMENT OF HON. JOHN SHIMKUS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. SHIMKUS. Thank you, Mr. Chairman. I will be brief. I want
to associate my comments with Ms. Harman and some of the work
that Anna Eshoo and I have been doing on E–911 and this inter-
operability. It is really key, and I appreciate her passion and her
focus. I will just briefly talk about the issue of putting restrictions
on spectrum that goes up for auction, and here is my concern, and
I will have it in a question later on, is that based upon the testi-
mony we had a couple weeks ago, many folks said that obviously,
that makes it, for some, less likely because you are putting restric-
tions on the spectrum.

And my concern is if that shifts them to some of the rural, small
market areas and bumps out smaller carriers that are going to
compete in rural America, that is my concern. They don’t bid on
the big block because of restrictions. It frees them up to come into
other areas, and then they can cherry pick away from some of the
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really rural areas where we really want to encourage and
incentivize coverage. So that is where my questions will be. You all
have a lot on your plate. I appreciate the work you do, and I yield
back my time, Mr. Chairman.

Mr. MARKEY. The gentleman’s time has expired, and the Chair
recognizes the gentleman from Illinois, Mr. Rush.

OPENING STATEMENT OF HON. BOBBY L. RUSH, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. RUSH. I want to thank you, Mr. Chairman, for recognizing
me, and I want to thank you also for calling this hearing. I want
to welcome our witnesses. It is always good to have our friends
from the FCC here before this committee. Mr. Chairman, in the
years that I have sat on this committee and on this subcommittee,
I have consistently voiced my concerns over the lack of diversity in
ownership interests in the telecommunications industry. This lack
of women and minority ownership is particularly disturbing to me
in the wireless and broadcasting industry, given that spectrum is,
indeed, a public asset that ultimately belongs to the American peo-
ple.

Mr. Chairman, it is bad enough that we have so little diversity
in telecom sectors, such as high-speed data services and that so few
women and minorities own chunks of infrastructure that delivers
those services. But given the Federal Government and the FCC,
that they play such a critical role of determining how our public
airwaves are distributed to private interests, the lack of women
and minority participation in broadcast, wireless and satellite com-
panies is downright shameful. It is a sign, quite frankly, that this
Congress and that this commission simply do not care.

And I hope that we can reverse this trend of indifference. People
of color make up almost 35 percent of the population, and this per-
centage is rapidly increasing. Yet, the participational rates of peo-
ple of color and the ownership of the public airwaves is markedly
disproportionate to the general population and has actually fallen.
Nationally, minorities own no more than 3 or 4 percent of the radio
and television broadcast industry, and minority ownership of wire-
less services is nearly zero. How is this possible? How can this be
acceptable to this commission or to this Congress?

Under section 309(j) of the Telecommunications Act, the FCC is
required to promulgate rules for, and I quote, ‘‘disseminating li-
censes among a wide variety of applicants, including small busi-
nesses, rural telephone companies and businesses owned by mem-
bers of minority groups and women.’’ As we approach the upcoming
700 MHz auction, I, for one, want to hear how the FCC is going
to do a better job of promoting minority and women-owned busi-
nesses and their ownership interest in the public spectrum.

Mr. Chairman, I am tired of seeing the same faces consistently
playing the big roles, getting all the big goodies in these auctions
and reaping, thereby, billions of dollars. It is time that other busi-
nesses from disadvantaged backgrounds be able to sit at the table
and carve up the pie and not be left with mere crumbs. I thank
you, Mr. Chairman, and I yield back the balance of my time.

Mr. MARKEY. The gentleman’s time has expired. The Chair recog-
nizes the ranking member of the full committee, Mr. Barton.
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OPENING STATEMENT OF HON. JOE BARTON, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. BARTON. Thank you, Mr. Chairman. I have been flagged on
one of my earmarks, so I am going to have to go to the floor some-
time pretty early in the hearing to try to de-flag the flag, and so
it is not an insult to our distinguished commission, but I may have
to leave briefly. But I am glad we have all five of our Commis-
sioners here. I know it is tough to come over here to the House
when you could be over in the Senate, you know, a little more
media coverage over there, little fancier cufflinks, but we are the
people’s body, and we have every right to have your eminences be-
fore us, and we appreciate your willingness to come, and we appre-
ciate Chairman Markey’s willingness to hold the hearing.

I have a couple of issues that I would like to raise and I hope
to be here to ask some questions. The first one is the Universal
Service Fund. I think it is broken, and I don’t think it can be fixed.
I would repeal it if I had a majority of the votes; I don’t. But I do
hope that we can reform it. Last year, this fund assessed about $7
billion on users of our telephone system and I believe sent about
$6 billion of those dollars back out to various subsidies. We have
a very perverse system in which, in some cases, the more cell
phones you have, the more subsidies you get, and the less efficient
the market becomes.

I know that the Joint Board has sent in a reform suggestion that
you cap the number of funds that can be given to a particular pro-
gram or a particular carrier. I wish you guys would really bite the
bullet and just go ahead and really restructure the program. I have
talked to most of you on an individual basis, and you all nod your
heads and agree that something needs to be done. So maybe this
is the year that that can happen.

The second issue I want to raise is the upcoming 700 MHz auc-
tion. I am very disappointed that apparently a majority of the Com-
mission, including our chairman, wants to put conditions on this
auction. I know that there is a diversity of political affiliation on
the Commission, and that is as it should be. People like me, that
have an R by our names, we generally, and I, specifically, support
free markets. I think the less fetters you have in terms of condi-
tions on an auction and the more open the process, the better it
is going to be. I think, also, you are going to get more money if you
do it that way.

I am very disappointed that Chairman Martin has come up with
this plan. It is not quite as bad as the Frontline plan, but I don’t
think it is as good as an absolute, no-condition auction. Now, I
heard what my good friend from Chicago Mr. Rush said, and I
think he has got some points, and maybe we ought to, at some
point in time, look at some minority set-asides and things like that.
Over time, a market-based principle will set the general conditions
on what you have to have in terms of the ability to compete and
in terms of financing the bid that you come up with. Then let who-
ever has the most innovative way to use the spectrum do it. If that
doesn’t work, you can always take it back, and over time, that is
going to give us the best telecommunications system that is pos-
sible.
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I am told that the votes are there for the Martin plan. Maybe
this hearing today may change a couple of minds, who knows? So
anyway, Mr. Chairman, those are my general concerns. I do appre-
ciate you holding this hearing, and I think it is very important we
have the Commission before this subcommittee. We spend a lot of
time arguing over healthcare policy and energy policy and environ-
mental policy, but right now, telecommunications policy is driving
the economy of our country, in terms of innovation and productiv-
ity, really is telecommunications policy. So this is big stuff. With
that, Mr. Chairman, I appreciate your willingness to hold the hear-
ing, and I yield back.

Mr. MARKEY. Thank you, Mr. Chairman. Thank you, Mr. Barton.
The Chair recognizes the gentleman from Michigan, Mr. Stupak.

OPENING STATEMENT OF HON. BART STUPAK, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. STUPAK. Thank you, Mr. Chairman, and thank you for hold-
ing this hearing. I would like to welcome our distinguished panel
of witnesses today. Having all five commissioners before our com-
mittee twice before the August recess must be a record. This is a
very timely hearing as the Commission is expected to finalize the
rules for the 700 MHz auction by the end of the month. These rules
will have a great impact on the future of public safety communica-
tions and broadband service in rural America, two areas I care
deeply about.

Press reports indicate the Commission may require the winner of
one block of spectrum to build its network to the specifications of
public safety in an effort to construct a nationwide public safety
network. I support this proposal and commend the chairman for
taking this bold step. I also urge the Commission to finalize the
band plan for public safety spectrum in a way that does not penal-
ize first responders by putting them on a different frequency than
their Canadian and Mexican counterparts.

Turning to the issue of rural broadband, the 700 MHz auction is
often talked about being the savior of rural broadband deployment.
This will only be the case if the rules are done right. I wish to urge
the commissioners to give small and regional carriers the chance
to compete in both the lower and upper bands of the 700 MHz auc-
tion. These carriers are located in rural America, they know rural
America and they want to serve rural America. They should be al-
lowed, to the maximum extent possible, an opportunity to compete
with the national carriers.

Finally, I supported the strong requirements proposed by the
chairman this spring. I am hopeful the Commission will take a
measured approach when weighing industry’s concerns with the
need to make sure wireless broadband is actually deployed in rural
America. I was less encouraged by the Joint Board’s recent pro-
posal to cap USF wireless support. As I said at a subcommittee
hearing earlier this month, temporary policies at the FCC tend to
become permanent.

The cap would permanently freeze wireless service in areas of
the country where service is woefully lacking. The chairman has in-
dicated he wants to act quickly on this issue, but I encourage the
Commission to act comprehensively on wireless support rather
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than choose the easy option of simply freezing support. I look for-
ward to delving into these and other issues during the questions,
and I yield back the balance of my time, and thank you again to
the Commission for being here.

Mr. MARKEY. The gentleman’s time has expired. The Chair recog-
nizes the gentleman from New Jersey, Mr. Ferguson.

OPENING STATEMENT OF HON. MIKE FERGUSON, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW JER-
SEY

Mr. FERGUSON. Thank you, Mr. Chairman. Thank you and Mr.
Upton for holding this hearing. I want to extend a warm welcome
to Chairman Martin and the commissioners. Thank you very much
for being here, and thanks for your important work at the Commis-
sion. Quite a bit has happened in the telecommunications arena in
the past 4 months, both in the private sector, and the public sector
and I look forward to hearing your views on all of these different
issues and topics.

One issue that has received a lot of attention, lately, is the pend-
ing 700 MHz auction. In about a half a year’s time, the FCC is set
to begin auctioning 60 MHz of spectrum. It is extremely important,
I believe, that this auction proceeds uninhibited by conditions or by
regulation. From the billion dollars allocated to help our first re-
sponders to buy interoperable equipment to the $1.5 billion for con-
verter boxes, we have made a commitment to the American tax-
payers to maximize the revenue that the auction will generate.

While I am on the subject of adverse effects of regulation, I want
to briefly address a couple of other issues that, in turn, have sig-
nificant impact on my constituents in New Jersey. The first relates
specifically to the DTV transition, something all of us want to
make sure that we get right. Chairman Martin decided recently to
propose dual carriage obligations on cable operators, despite the
fact that the Commission twice rejected dual must carry.

Many thought that this issue was behind us, yet somehow, in the
latest DTV proposal, this issue has been revived. Last session the
leadership of this committee negotiated an agreement with the
cable industry for limited dual carriage during the DTV transition.
Putting up what, frankly, I would consider, possibly, an unconstitu-
tional roadblock, at this point, is hardly the way to facilitate a
seamless DTV transition.

The second issue concerns Chairman Martin’s integrated set-top
box waiver decision. Some waivers were granted, others were not,
creating a marketplace where some consumers will be forced to pay
more than others for the same service. I am particularly troubled
by the denial of Comcast’s request to offer a low-cost set-top box
that could actually encourage consumers to switch to digital tele-
vision without using a Government subsidy.

In my district, Verizon offers video, and they received a waiver,
which I support. Cablevision offers video; they received a waiver for
different reasons, and I support that, as well. But Comcast, which
counts a huge number of my constituents also as customers, didn’t
receive a waiver. So I have constituents paying more for a set-top
box from Comcast that has no different functionality than the box
Verizon or Cablevision provides. It is pretty tough for me to try and
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explain this to my constituents or explain some rationale for why
there is this discrepancy.

Whether we are talking about the 700 MHz auction or the DTV
transition or fostering a competitive telecommunications market-
place, selective regulation and conditional policy making are not
the answer. I strongly urge the Commission to avoid this route as
you move forward. Again, I welcome you all here today. I look for-
ward to hearing your views. I certainly appreciate the important
work that you do on behalf of our country, and I thank you, Mr.
Chairman, and I yield back.

Mr. MARKEY. The gentleman’s time has expired. The Chair recog-
nizes the gentleman from New York, Mr. Towns.

OPENING STATEMENT OF HON. EDOLPHUS TOWNS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW
YORK

Mr. TOWNS. Thank you very much, Mr. Chairman. Let me thank
you for holding this hearing and also Ranking Member Upton and
to thank the five commissioners for coming again. Of course, we
look forward to the testimony. I also would like to thank each of
the witnesses for their long record of public service. Each of you
have shown great dedication, and I applaud and congratulate you
for that. I hope your testimony will assist us in understanding the
future of the industry and how our constituents may be affected by
upcoming events and how our constituents may be affected by
these things. And we must keep the constituency in mind as we
move forward.

I am pleased with the exceptional growth and innovation taking
place in this sector today, but we must look at ways to improve di-
versity. The issue can no longer be ignored because it is one of fair-
ness and we must be about fairness at all times. As we move for-
ward, I will work with my colleagues to make sure the FCC is
hearing all sides of the issues and relying on sound technological
study to make its decisions.

The primary beneficiary of its work should be the American con-
sumer. I will work with my colleagues to make sure they have the
choices they want. I will also work with this committee to make
sure the industry has the certainty it needs to take risks and make
the investments to create jobs and revenue. I look forward to hear-
ing your thoughts on these and other issues, and of course, Mr.
Chairman, I think that we need to continue the dialog because we
need to know a little more about ways and methods how we can
bring other people in, and I think that we are not focusing on that
enough and that the same folks are just sitting at the table over
and over again, so we need to make certain that some new people
are brought in, and the only way we can do it is through this proc-
ess. So thank you very much, and on that note, I yield back.

Mr. MARKEY. The gentleman’s time has expired. The Chair recog-
nizes the gentleman from Florida, Mr. Stearns.

OPENING STATEMENT OF HON. CLIFF STEARNS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF FLORDIA

Mr. STEARNS. Good morning, and thank you, Mr. Chairman. Let
me compliment you on the number of hearings you are having. We
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thank this particular group of individuals or witnesses for their for-
bearance for waiting through our opening statements. You know,
we see with the iPhone that sort of the convergence of all the dif-
ferent wireless, cable, phone, everything is coming together, and so
the auction of the 700 MHz is going to also work in that area. We
saw incredible innovation of deployment of next generation mobile
broadband, voice, video and data last year, with the advanced wire-
less services auction. We saw both new and existing licensees
spend almost $14 billion, creating three more nationwide licensees
which will compete against the four existing nationwide carriers,
not to mention additional regional carriers. And of course, we have
the auction now of the 700 MHz.

I think a lot of folks on both sides have talked about the imposi-
tion of the open access rules. I think that is one of the key areas
that we would like to hear what your rationale is for it. I think we
have been a little critical on this side. We wrote a letter to you,
Mr. Chairman; I think 12 of us signed it recently asking for a little
bit more information on the open access rules. We think, obviously,
they would affect the auction for one business model over another
and depress the auction revenues that are earmarked for important
things such as deficit reduction, the public safety operability
grants, and so I look forward to hearing from not just the chair-
man, but all of you, how you feel about this.

One broad theme which I think members of this committee are
interested in is the rules and procedures the Commission just uses
in general, and particularly, I am interested to see why the FCC
has refused to implement some procedures or standards for the
proper disposition of forbearance petitions. As co-author of this pro-
vision in the 1996 telecom act, I am well aware of Congress’s intent
in this matter to deregulate based on proper analysis of the com-
petitive market, so that is another area that I hope to hear some
of your comments on.

I believe, given the increasing number of forbearance petitions
being filed with the FCC, there needs to be some formal process es-
tablished to govern the implementation of the forbearance statute.
The FCC has the authority to do so, it just doesn’t appear to want
to do it. Perhaps it doesn’t have the will, it is not the consensus,
so it is just an area I would like to talk about. So those are the
areas, Mr. Chairman, that I have in my opening statement. Thank
you.

Mr. MARKEY. Gentleman’s time has expired. The Chair recog-
nizes the gentlelady from Silicon Valley, Ms. Eshoo.

OPENING STATEMENT OF HON. ANNA G. ESHOO, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALIFOR-
NIA

Ms. ESHOO. Thank you, Mr. Chairman, for holding the hearing.
Good morning, Mr. Chairman, and the commissioners. It is good to
have the FCC here again. I want to congratulate you, Mr. Chair-
man, on your new child, and I hope that everything has settled in
your household. I know that there was obviously a lot of joy with
the new child, but there were a series of things that kind of rocked
your household, so I hope all is well now.
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I want to begin by acknowledging the Commission’s efforts to en-
sure that consumers have a choice. I think it is very important
across the board but certainly in set-top boxes that they use to re-
ceive cable service. I think I raised this the last time the commis-
sioners were here. While I think it has taken much, much longer
than I would have preferred to implement these provisions of the
1996 telecom act, competitive alternatives are now appearing in
the marketplace, and I think that that is very good.

Now, if the press accounts are accurate, the Commission is also
considering a plan for the 700 MHz auction next year that includes
open access service rules for a portion of the spectrum. This rep-
resents what, about a third, I think, of the spectrum, so this is
very, very important. Now, it is a curiosity to me to hear how some
members describe what is being considered. I think where some
have really been restrictive about access, now opening it up is
being called restrictive, so there is a play on words here. But I
think I would like to go with the dictionary’s definition of open and
encourage the Commission to look at it that way, as well. I think
that these are the kinds of requirements or rules of the road for
the future, that certainly the subcommittee chairman and some
other members have really encouraged and advocated for some
time.

There are, I think, many other aspects of the Commission’s work
that really give me pause, though. In particular, I am concerned
about the Commission’s recent implementation of section 10 of the
1996 act, commonly known as forbearance, and I think there has
been at least one member, maybe others, that have raised this.
Under section 10, if the FCC does not deny a petition for forbear-
ance from enforcement of any portion of the act within 1 year of
the date it is filed, the petition is deemed granted.

The forbearance process has recently been used by large tele-
phone companies to terminate the enforcement of key provisions in
the act that were designed to spur competition and promote inno-
vation. I think that this has really kind of twisted into a pretzel,
what the Congress’s intent was at the time. And I really don’t see
how the full commission can defend this. This is an area that really
needs work, and by the way, I don’t think these are partisan
issues. I think that we really have to clean this up.

Finally, I want to call my colleagues’ attention to—if you haven’t
read it—we will distribute this, an op-ed last month that Commis-
sioner Copps wrote about public broadcast licenses, so I would like
to place that into the record. I would recommend it to my col-
leagues’ attention, and I think that there are obligations that come
with the license renewal. I know I am past my time. I am glad that
you are here and look forward to asking you questions. Thank you,
Mr. Chairman, for your forbearance.

Mr. MARKEY. The gentlelady’s time has expired. The gentleman
from Georgia, Mr. Deal, is recognized.

OPENING STATEMENT OF HON. NATHAN DEAL, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF GEORGIA

Mr. DEAL. Thank you, Mr. Chairman. I would like to welcome
the commissioners back again and to thank you at the outset for
responding to my post-hearing questions last time. As you may re-
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call, one of the questions that I was concerned about was the most
efficient and timely use of the white space spectrum after the DTV
transition. In your responses, there was almost unanimous consent
that an unlicensed approach would be a most efficient and bene-
ficial use of the spectrum for the American people. As you may
know, Representative Inslee and I have introduced legislation
which would allow for the operation of unlicensed devices in tele-
vision white space.

Commissioner McDowell, in your opening statement, you men-
tioned you expected the Commission’s Office of Engineering and
Technology to issue a report on its testing of the white space de-
vices later this month. I believe Chairman Martin has set the dead-
line of July 31. I am eager to hear if you plan to meet that deadline
and if the report will include a full analysis of the feasibility of the
devices.

As I have said in the past, I believe it is important for the Com-
mission to conclude its testing in a timely fashion so that we can
move to facilitate the use of unlicensed white spaces, as they will
lead to increased broadband access for millions of Americans and
enable a wide range of innovative wireless devices and services. It
is my belief that a deregulated open white space spectrum will
allow for greater innovation and the development of new devices
and tools which will enable more economical broadband deployment
in rural and underserved areas and ensure the efficient utilization
of unused spectrum.

Before concluding, I would like to mention something that Ms.
Eshoo also mentioned and that is the number of forbearance peti-
tions which are currently pending at the Commission. I would like
to encourage you to rule on these petitions using the normal full
administrative processes rather than allow these petitions to go
through without proper consideration. As you know, many compa-
nies with varying interests, including a number located in my home
State of Georgia, are concerned with how these petitions could af-
fect them and their consumers. I would encourage you to give full
consideration to all of the parties as you consider these forbearance
petitions. Mr. Chairman, I thank you, and I thank all the commis-
sioners for being here today, and I yield back my time.

Mr. MARKEY. The gentleman’s time has expired. The gentlelady
from California, Ms. Solis, is recognized.

OPENING STATEMENT OF HON. HILDA L. SOLIS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALIFOR-
NIA

Ms. SOLIS. Thank you, Mr. Chairman, and I appreciate the hear-
ing that you are having today and I am especially pleased to see
our FCC commissioners. And I am interested in hearing from the
chairman and our commissioners about a number of topics, espe-
cially the ongoing consumer education campaign in advance of the
digital television transition. Households with over-the-air television
sets and no cable or satellite service, as you know, will be the most
impacted by the DTV transition. These households, in my opinion,
are disproportionately low-income and Spanish speaking. And I
hope that each of you will address outreach efforts to households
with limited Internet access and language barriers and outline cre-
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ative solutions to ensure that consumers are not left behind in the
digital transition.

I am also concerned about the recent decisionmaking process at
the FCC. The automatic approval of forbearance petitions without
action by the FCC runs contrary to congressional intent. And in ad-
dition, if the FCC does not act on such a petition and it is deemed
granted, any benefits to consumers could be overshadowed by the
questionable process. Another matter pending at the FCC, in my
opinion, is the sale of the Tribune Company, which owns a number
of media outlets, including the Los Angeles Times in my area. The
Commission has an important duty in reviewing the sale to ensure
that local interests and the public interest are well served. And I
have concerns about the current proposed structure of the Tribune
sale because it places a heavy debt burden on employee stock own-
ership plans without giving those employees a true voice on that
board of directors or input on the governance of the company.

Finally, I look forward to learning more about the forthcoming
rules of the 700 MHz auction. We all know that this auction could
be the turning point in our country to close the digital divide and
ensure broadband Internet access for all. But this goal can’t be re-
alized if the auction rules allow for continued consolidation of spec-
trum licenses with a few large companies. I was pleased at some
of the chairman’s recent proposals to allow for open access on some
of that spectrum.

And I urge the Commission to go forward and adopt rules that
would promote diversity amongst spectrum license holders, pro-
mote innovation and new technology and increase public safety. I
hope that the auction rules regarding designated entities will strike
a good balance between small business. Thank you again, and I am
pleased that our witnesses are here today. I yield back the balance
of my time.

Mr. MARKEY. The gentlelady’s time has expired. The gentle-
woman from New Mexico, Mrs. Wilson, is recognized.

Mrs. WILSON. Thank you, Mr. Chairman. I will waive my open-
ing statement.

Mr. MARKEY. The gentleman from Mississippi, Mr. Pickering, is
recognized.

OPENING STATEMENT OF HON. CHARLES W. ‘‘CHIP’’ PICKER-
ING, A REPRESENTATIVE IN CONGRESS FROM THE STATE
OF MISSISSIPPI

Mr. PICKERING. Mr. Chairman and to the panel, I look forward
to the hearing today. Let me first go through the issues that I
would like to address. First, the 700 plan and then talk about spe-
cialized forbearance. But on the 700 plan, as we try to measure
whether the 700 plan addresses the needs of the country, there are
several criteria that I use. One, does it increase the security of our
country? For the individual, does it increase individual choice, free-
dom and property rights? For the market, does it increase competi-
tion, innovation, investment? And for the country, from rural areas
to urban areas, does it build the infrastructure that we need for
our economy to grow and for commerce to flourish for Small Town,
Mississippi or New York City?
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And I think on each of those criteria, the 700 plan increases, en-
hances, improves and makes progress on all of those serious, very
important objectives for our Nation and criteria as we judge the
policy. That is why I want to commend the chairman for putting
together something that does build out a public safety network
using a private sector partner. For giving individuals the property
rights and the freedom to control their device and to open up what
happens with very important devices from the BlackBerry to other
things that can be greatly beneficial to the individual.

As we look at free markets, and this is as a conservative, if you
look at the most innovative, where capital flows, where innovation
and investment is greatest, it is traditionally in open systems. The
interstate system is probably the greatest success story of creating
the level of economic growth over the last generation. The Internet,
natural gas, energy systems that are open, produce the investment
and the competition and the choice for free market capitalism to
work.

And so for those on my side of the aisle, when somebody says
open it, do not think that this somehow contradicts our core beliefs,
principles and philosophy. It enhances our core beliefs, philosophy
and principles. And what the chairman is doing today is strength-
ening markets, enhancing capital, increasing innovation and in-
vestment. And so I want to commend him, philosophically and in
principle and for the boldness of what he is trying to accomplish
and achieve.

And then I would also like to say, as someone from a small State,
the requirements to actually build the infrastructure so that we
can have broadband in Mississippi and broadband anywhere in the
country, just like the interstate system, it will enhance commerce
and growth from all parts of the country and all sectors and all
segments. This is a balanced, good plan. I look forward to working
through the rest of the week with my colleagues and with the Com-
mission in making sure that this very important policy decision,
probably the most important wireless decision of the next decade,
is completed in a good way.

I do have other issues. The special access decisions should be
done in a timely way, a proper analysis is done and I look forward
to the time that I will have for questions on forbearance and Uni-
versal Service and thank you, Mr. Chairman.

Mr. MARKEY. The gentleman’s time has expired. The gentleman
from Texas, Mr. Gonzalez, is recognized.

OPENING STATEMENT OF HON. CHARLES A. GONZALEZ, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. GONZALEZ. Thank you very much, Mr. Chairman. Welcome,
the chairman and members of the FCC. I am more concerned, I
guess, today, and I hope to remain through the whole hearing, re-
garding the auction, and I guess the question that I would have
and I think is going to be addressed in your testimony is what pre-
dominates. One is are you going to try to get us as much money
as possible, and the reason for that is Congress has already spent
that money, and it would be really nice if you could give us more
than we spent, or is it really going to be about giving consumers
more device choices and spurring innovation, or could it be a
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scheme or a plan to assure the greatest investment in build out,
maintenance and improvement of the network. I just want to hear
your thoughts on those.

The other thing is putting things in context. My fear is this thing
about open access means so much to so many different people, and
I am afraid it is being misrepresented because I am not real sure,
and I am hoping that you address some of the elements that are
out there right now in circulation and that is we understand, from
the network point, what open access may mean or may not mean.
What I am thinking, in terms of manufacturers and software appli-
cation providers, how they might impact choice and innovation.
And what I mean by that is are you going to be able to dictate to
Apple and iPhone a different system than iTunes when it comes to
music now that we have a convergence and we know what the
iPhone is?

There is a story today in the Post about Nokia buying Twango,
acquiring Twango, a closely held media sharing Web site and it
says Nokia will divide its cell phone business into three units: mo-
bile devices, services and software, and a markets division. Twango
service is free, but Nokia plans to add elements for which cus-
tomers will have to pay, so now I am going to have a device maker
that has some sort of other consideration, and I am sure one is
going to be tied to the other.

Will it restrict the ability of the manufacturer or an application
provider or software provider to enter exclusive contracts, because
surely, that would have some sort of a chilling effect on choice and
innovation. To all MySpace subscribers, would it address the limits
that are imposed on them on software tools that they could use in
their pages? How about Bear Stearns or a private enterprise that
is not going to sync their existing systems so that people can use
their iPhones?

All of that, people really believe that this open access is going to
address all of that. Open access will also allow me to use Google’s
Checkout as opposed to eBay’s PayPal. Will it make sure that
Microsoft’s operating system Vista doesn’t mitigate against a
search engine as provided by Google? There are truly people out
there that believe you are going to address all that with this open
access model, so I would like for you all to actually maybe go be-
yond networks into the other aspects of the Internet. Thank you
very much, and I yield back.

Mr. MARKEY. The gentleman’s time has expired. The Chair recog-
nizes the gentleman from Illinois, Mr. Hastert.

OPENING STATEMENT OF HON. J. DENNIS HASTERT, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. HASTERT. Thank the chairman. I would certainly like to wel-
come the FCC commissioners here today and welcome the timeli-
ness of today’s hearing, Mr. Chairman. We all know that within
the next couple of weeks the Federal Communications Commission
will adopt rules that will affect prime real estate in the commu-
nications sector, ultimately changing the way spectrum is used
here in the United States. I was here in 1993. I was on this panel
in 1993. I know what the legislative intent of the 1993 act said. I
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also know things have changed a lot since 1993. You have to look
at all those other issues.

I guess I won’t be as flowery as my good colleague from Mis-
sissippi was, but in 1993, when Congress passed the Omnibus
Budget Reconciliation, Congress moved spectrum allocation to an
auction-based method to ensure that spectrum is efficiently allo-
cated to those who valued it most. As a result, the auction-based
method generated billions of dollars in revenue for the Federal
Government, then produced numerous economic benefits for people
in this country. These benefits are present in the competitive wire-
less market today, innovative service offerings.

Now the FCC has another opportunity to do what Congress in-
tended with the 60 MHz of spectrum cleared by the digital tele-
vision transition. Without onerous service conditions, the auction
can also raise billions of dollars for taxpayers and enable carriers
to provide the next generation of wireless broadband services.

Instead, I am disappointed to hear that Chairman Martin has
been circulating a plan that will impose regulations, such as open
access, to more than half of the 60 total MHz up for auction. Im-
posing mandates on 32 MHz that will harm consumers, provide
less for all and crowd out the small and rural carriers from bidding
in the auction. Rather than help the goals Mr. Martin claims to
achieve, he structures the most important auction of the century to
tilt in favor of a business model that has not committed to bidding
unless they receive all of their conditions.

The FCC is charged to manage and secure our Nation’s most se-
cure resource, and I urge the Commission to review its rules and
policies and open the auction to a market that will utilize the spec-
trum most efficiently. This is the only way to ensure that the auc-
tion proceeds on schedule. I look forward to hearing the answers
from the Commission today. Mr. Chairman, I thank you and yield
back my time.

Mr. MARKEY. The gentleman’s time has expired. The Chair recog-
nizes the gentleman from Texas, Mr. Green.

OPENING STATEMENT OF HON. GENE GREEN, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. GREEN. Thank you, Mr. Chairman, and I want to welcome
our FCC commissioners to the first hearing where we have had our
commissioners for the new Congress and thank the chairman for
holding the hearing. There are a number of important issues on the
horizon that the FCC will be acting on and involved with, and it
is important that our subcommittee provide that oversight. The
DTV transition is fast approaching. I look forward to hearing what
the Commission has been doing to ensure that the transition goes
smoothly. This transition has the potential to impact tens of mil-
lions of people. We need to make sure Americans are aware it is
coming.

It seems that there has not been a widespread public awareness
campaign. With the transition less than 2 years away, we need to
ensure that these pockets of the population who heavily rely on
over-the-air broadcast, the elderly, the low-income and non-English
speaking households, know the transition is coming and how to
apply for the converter box coupon. The DTV transition is also
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going to open up spectrum, part of which will be designated to the
public safety communications network. I look forward to hearing
more about the 700 MHz plan for public safety communications
and the Commission’s plans for promoting a public-private partner-
ship to build a nationwide network.

Last week the National Telecommunications and Information Ad-
ministration announced nearly $1 billion in public safety interoper-
able communications grants, and I am pleased that NTIA awarded
these grants in a manner many of my colleagues, as well as mayors
from some our Nation’s largest cities, supported by giving priority
to urban area security initiative tier 1 cities. The funding for these
grants, which will come from the sale of the 700 MHz, will provide
significant support for tier 1 cities to improve their communication
systems.

One of the most widely covered issues lately has been the part
of the proposal that would impose open access on the largest blocks
in the upper section of the 700 MHz spectrum to be auctioned.
Spectrum is a limited commodity and 700 spectrum even more so
because of its unique characteristics. Placing conditions on any
block in the upcoming auction would limit the number of bidders
and benefits a limited number of companies. The current plan,
however, of an open access block has not appeared to please any
possible bidders.

I understand the intention of the plan is to promote new competi-
tion in wireless broadband, and I am concerned about the intents
by companies and groups to pressure the FCC to go even further
than it already has to condition a block or blocks of spectrum that
will limit what license winners can do with the spectrum and limit
the number of bids on that block. Open access and wholesale are
terms that should be included in a business model and not imposed
on companies through a Government auction.

Two of the last issues I would like to mention that I contacted
the FCC about in the last year are cable set-top box waivers and
the XM-Sirius merger. That is why I wrote to each of you express-
ing my concern that if the FCC did not grant certain waivers of the
rule, costs for the set-top boxes would rise, resulting in fewer cus-
tomers having access to digital programming and slowing the tran-
sition to all digital platforms. Since then, the Media Bureau has re-
jected numerous waiver requests, and I am concerned this will
make it harder and more intrinsic for cable companies to bring dig-
ital services to their customers.

Just 2 years ago, the FCC recognized how important availability
of low-cost, limited function set-top boxes would be to advancing
the digital transition. With cable companies working with elec-
tronics manufacturers to develop and download security software,
Mr. Chairman, I would also mention that 72 of my colleagues
joined me in signing a letter to the FCC concerning the XM-Sirius
merger, and I appreciate the Commission discussing that. Thank
you.

Mr. MARKEY. The gentleman’s time has expired. The Chair recog-
nizes the gentleman from Oregon, Mr. Walden.

Mr. WALDEN. Thank you, Mr. Chairman. I just want to welcome
the commissioners. I will waive my opening statement and reserve
the extra time for questions. Thank you.
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Mr. MARKEY. The Chair recognizes the gentlelady from Califor-
nia, Mrs. Capps.

OPENING STATEMENT OF HON. LOIS CAPPS, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF CALIFORNIA

Mrs. CAPPS. Here we are again, Mr. Chairman, as you promised.
Thank you for holding this second subcommittee FCC oversight
hearing, and welcome back to all five of the commissioners. I be-
lieve the FCC is a more effective agency when this subcommittee
aggressively exercises its oversight responsibility, and I hope that
everyone agrees with that. The last hearing I asked Chairman
Martin and Commissioner Copps about the FCC’s lack of important
data on broadband deployment and the inadequacy of the speed the
FCC uses for broadband.

While this subcommittee considers a legislative solution to these
problems, I would like to urge the Commission to collect more use-
ful data on broadband penetration by looking deeper than the
standard of one subscriber per ZIP Code and updating the defini-
tion of broadband to a sensible speed. There is some urgency, I be-
lieve, because unfortunately, our Nation continues to fall in inter-
national comparisons of broadband deployment. I hope the FCC
will take the opportunity afforded by the upcoming 700 MHz auc-
tion, as my colleagues have mentioned, as well, to increase the
competition in the broadband market.

I want to commend Chairman Martin for proposing the inclusion
of wireless Carterfone rules in a portion of spectrum to be auc-
tioned. At our last hearing, Professor Tim Wu of Columbia Law
School told the subcommittee that the United States is the leading
innovator in most areas of developing technology with the major
exception being the wireless base. It seems to me that applying
Carterfone to a portion of the spectrum might help us to rectify
that situation.

I also want the FCC to continue to consider other conditions with
the auction including, perhaps, wholesaling requirements. I also
would urge the Commission to require anonymous bidding so as to
reduce the chance that companies can collude to keep out competi-
tors. I know there are other plans to increase broadband availabil-
ity pending at the Commission and call upon you to fully consider
that.

Two other brief matters to discuss briefly. They are not brief. I
believe the Commission should work for greater transparency in
the special access market. Competitive local exchange carriers,
wireless providers and other companies pay special access fees to
access incumbent networks. The FCC should ensure that these fees
are fair and not set or collected in a manner that reduces competi-
tion. Finally, as a public health nurse, I want to commend the work
of the FCC’s task force on obesity. I am particularly pleased that
the 11 companies who have entered into a voluntary initiative to
restrict their food advertising to children have agreed not to mix
healthy and unhealthy messages. That was an issue I raised in an
earlier subcommittee hearing on images kids see on the screen. We
actually had one that mixed.

Instead, the companies will not advertise unhealthy food to chil-
dren under 12, period. We must make sure, however, that the food
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companies’ definition of unhealthy food is sensible and I also want
to ask the commissioners in the task force to work to bring media
companies to this table, as well. So I thank the commissioners
again and to our chairman. I yield back.

Mr. MARKEY. The gentlewoman’s time has expired. The Chair
recognizes the gentleman from Michigan, Mr. Dingell.

OPENING STATEMENT OF HON. JOHN D. DINGELL, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF MICHI-
GAN

Mr. DINGELL. Mr. Chairman, thank you. I commend you for this
hearing, and I am delighted to welcome the five members of the
Federal Communications Commission to the committee. I am par-
ticularly pleased, Chairman Martin, that you are here this morn-
ing. I am aware that you recently underwent emergency eye sur-
gery and that you have had some real honest problems in terms
of reviewing much of the material that you would normally do in
advance of this hearing. I hope my colleagues will keep this in
mind when they ask questions of the chairman. I certainly will,
and Mr. Chairman, I wish you a speedy recovery.

I also want to thank the members of the Commission for being
here. Thank you, ladies and gentlemen. And I would like to thank
you all for the recent full consumer actions that the FCC has taken
since our last oversight hearing. Ensuring a smooth DTV transition
is one of the most important tasks facing the Commission. While
much work remains to be done, I am particularly pleased that the
FCC brought enforcement actions against TV manufacturers for
importing non-DTV compliant sets and against retailers for failing
to properly label analog sets.

The Commission has also re-chartered its consumer advisory
committees and increased their focus on the DTV transition. I com-
mend you, ladies and gentlemen, for that. The most immediate
issue at the Commission, in my view, is the 700 MHz auction. I un-
derstand that the chairman has circulated a draft order that in-
cludes some variation of the Carterfone or device portability rules
for one block of spectrum. If done correctly, these rules could pro-
vide great consumer benefits. Given the proposal’s limited scope,
this would be an opportunity to open one small slice of the public’s
airwaves to greater consumer choice and to much greater techno-
logical innovation. The Commission must, however, be careful, as
I am sure they know, to ensure that this proposal does not result
in increased costs to consumers.

I am also interested to know how the Commission will address
the needs of public safety communications. The answer is through
the auction. Improving communications interoperability must be a
priority as the Commission completes the rules. This is a crucial
issue for the public safety community and indeed, for the country.
I am concerned about the Commission’s process relating to waiver
requests on integrated cable set-top boxes. The statute requires the
Commission to grant waiver requests within 90 days of when the
application is filed. Many requests were pending for much longer
than that. The statute allows the Commission to grant a waiver,
when necessary, to assist the introduction of new or improved serv-
ices.

VerDate 11-SEP-98 10:30 Jul 09, 2008 Jkt 000000 PO 00000 Frm 00317 Fmt 6601 Sfmt 6601 Q:\DOCS\110-18 SCOM1 PsN: SCOM1



310

In some cases, however, the Commission determined that even
though a waiver request did not meet this statutory requirement,
the Commission could grant waivers pursuant to other means. I
find this a matter of great concern. I am concerned that this proce-
dural maneuvering has not been fair, open and transparent to all
policies involved and to all parties involved. It certainly does not
give me comfort in how that has been done.

Finally, 1 year ago today, Senators Inouye and Dorgan, Chair-
man Markey and I sent a letter to the chairman concerning for-
bearance petitions. I was concerned then, as I am now, that it is
possible that a forbearance petition could be deemed granted when
a minority of the commissioners support it. We ask the Commission
to take steps to see that such procedural failure does not occur
again. I hope the Commission provides details today on how it will
avoid the problem of action through inaction in the future.

Mr. Chairman, I thank you and your associates and colleagues
at the Commission for being here today, and I look forward to hear-
ing your testimony. Mr. Chairman, I thank you for your courtesy.
I yield back the balance of my time.

Mr. MARKEY. The gentleman’s time is yielded back, and we now
recognize the gentleman from Washington State, Mr. Inslee.

Mr. INSLEE. I will reserve my time, Mr. Chairman. Thank you.
Mr. MARKEY. The gentleman’s time has been reserved, and by

unanimous consent, the gentlelady from Tennessee, although she is
not a member of this subcommittee, can be recognized to make an
opening statement. Without objection, you are so recognized. Wel-
come.

OPENING STATEMENT OF HON. MARSHA BLACKBURN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF TEN-
NESSEE

Mrs. BLACKBURN. Thank you, Mr. Chairman, and again, I appre-
ciate your consideration for allowing me to participate by unani-
mous consent in the hearing today, and I am looking forward to the
testimony from our commissioners. I think the time is certainly
ripe for rigorous oversight of the FCC, and you are currently pre-
siding over a host of issues. I think it is a staggering docket of criti-
cal issues that will shape the long-term future of American commu-
nications law, including wireless spectrum, the auction, wide rang-
ing broadband expansion proposals, digital TV transition and so
many other issues. It is therefore critical for Congress to remain
actively engaged in the Commission’s regulatory process and to-
day’s committee hearing is an excellent opportunity to follow up on
several outstanding issues that were raised during this subcommit-
tee’s work on March 14 in that oversight hearing.

Our colleagues have an active interest in several issues that will
arise as we move forward, but I think none is more pressing than
the 700 MHz auction that is upcoming. Mr. Chairman, as you
know, it is well known to all our colleagues that the Commission
will soon determine the rules that will govern this auction. The
auction was authorized by Congress during the Deficit Reduction
Act of 2005, which I believe is an important factor that many times
gets glossed over as we discuss this issue and have a debate, and
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it is important that the Commission establish a fiscally responsible
free market oriented process that will govern the auction.

Anything else may threaten the goals that Congress passed and
the president approved in 2005, which is to save the taxpayer
money and to reduce the deficit. The Commission therefore has an
opportunity to accomplish this goal while at the same time spur-
ring innovation in the wireless market. Neither of these goals will
be achieved, however, if the Commission imposes burdensome and
unnecessary open access regulations or licenses on our licensees
that might jeopardize the potential for revenue generation and cor-
porate interest in the auction.

The auction process enacted by Congress and implemented by
the Commission has developed a track record of success in the
wireless industry for over a decade, and as a result, wireless li-
censes were granted to entities that provide billions of dollars in
proceeds for the U.S. Treasury and made efficient use of spectrum
as determined by the market during this time. The auctions were
successful due to an FCC-governed process that did not saddle li-
censees with burdensome regulation.

Mr. Chairman, let us keep our eye on the ball and achieve the
goals that Congress established in the Deficit Reduction Act and
ensure that the 700 MHz auction will drive the next wave of inno-
vation in the wireless market and make it a success. I yield back.

Mr. MARKEY. The gentlelady’s time has expired. While the
gentlelady was speaking, the New York delegation arrived at our
hearing, and we will begin by recognizing the gentleman from New
York, Mr. Engel.

OPENING STATEMENT OF HON. ELIOT L. ENGEL, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW
YORK

Mr. ENGEL. Thank you very much, Mr. Chairman, for holding
this important hearing. I would like to thank the commissioners for
their time today and am pleased to welcome them back to the com-
mittee. I especially thank Commissioner Copps, who I met at the
Harry Potter screening not long ago. I would like to start by thank-
ing Chairman Martin and the commissioners for granting experi-
mental authority to the Metropolitan Television Alliance to operate
a digital television system on select channels in New York City.

Several of my colleagues on the committee, including the distin-
guished chairman and ranking member of the subcommittee and
my New York colleagues on the committee, Congressmen Towns
and Fossella, joined me in sending a letter to the FCC requesting
they expedite and grant a temporary authorization to MTVA, and
shortly after the application was approved. I believe it is an impor-
tant step to ensure that there are adequate digital signals from the
Empire State Building. Obviously, New York has had a great prob-
lem with this since September 11. Needless to say, we do not want
to leave the largest media market in the dark in February 2009,
and I thank the Commission for their efforts to help New York.

Today we will hear many of our colleagues bring up an array of
important issues that is within the FCC’s jurisdiction. One issue
that is of particular importance to me is the state of the DTV tran-
sition. The FCC has been tasked with the responsibility of the suc-
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cess of this transition. While I am pleased to learn of some of the
recent actions taken by the Commission to educate the consumer
of this historic transition, I believe more needs to be done. I always
mention this. That is why I introduced the National Digital Tele-
vision Consumer Education Act. I am pleased to report that the As-
sociation of Public Television Stations have endorsed this impor-
tant bill. Mr. Chairman, I ask unanimous consent to submit their
letter of support for the record.

Mr. MARKEY. Without objection, it will be included.
Mr. ENGEL. Thank you. Last week, NTIA and the Department of

Homeland Security announced the distribution of a $1 billion inter-
operability grant program that I, along with several of my col-
leagues on this committee, Mr. Stupak and others, set aside in the
last Congress. The funding for this important program will come
from the upcoming 700 MHz spectrum auction. This is just one ex-
ample of how important the revenue from the auction will be. I
urge the Commission to keep that in mind as they set out to create
rules for the auction. I encourage the Commission to generate the
largest amount of revenue from the auction and that it is reflective
of the true value of the spectrum.

I am also concerned about placing unlicensed personal and port-
able devices in the TV band and the potential interference that can
arise. Since 9/11, New York has had problems with its TV towers,
making consumers in the market more susceptible to interference.
Given the risks involved, I encourage the Commission to thor-
oughly test these new devices in areas like New York to guarantee
there will be no interference to DTV receivers.

Finally, I would like to point out that just yesterday, Sirius and
XM satellite radio announced that should the proposed merger be
completed, they will be able to offer consumers a variety of pro-
gramming options that can better fit individual tastes and financial
flexibility in choosing their programming choices, so I again wel-
come the Commission today at this hearing. I am eager to hear
what the commissioners have to say about these important issues
and look forward to the opportunity to engage them during my
question time. I thank you, Mr. Chairman.

Mr. MARKEY. The gentleman’s time has expired. The Chair recog-
nizes the gentleman from New York, Mr. Fossella.

Mr. FOSSELLA. No statement.
Mr. MARKEY. And I think that all time now for opening state-

ments from members of the subcommittee has been completed, so
we will turn to our very distinguished panel, the Federal Commu-
nications Commission, and first we will recognize the chairman of
the Commission, Chairman Kevin Martin. We know that over the
last month or so you have been in a competition with Job for all
of the bad things that can happen to one family, but in my con-
versations with you, they all seem to be turning out well in the end
and for that, we are all glad, and we don’t mean to add to your
woes yet today, but perhaps compared to what you have been
through, this now is something that doesn’t quite seem as onerous.
We hope so, anyway. So we welcome you, sir, and whenever you
are ready, please begin.
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STATEMENT OF HON. KEVIN J. MARTIN, CHAIRMAN, FEDERAL
COMMUNICATIONS COMMISSION

Mr. MARTIN. Thank you, and thank you for your comments about
my personal situation. I appreciate it very much. Good morning,
Chairman Markey and Ranking Member Upton and all the mem-
bers of the committee. Thank you for inviting me to be here with
you this morning. I will offer some brief comments, and then I look
forward to hearing your thoughts and answering any questions you
may have. Let me also say that I appreciate your flexibility and un-
derstanding in providing me some additional time to respond to
your recent written questions in light of the recent eye surgery that
I have had.

When I last appeared before you, I explained that the Commis-
sion was focused on accomplishing several critical goals: increased
broadband deployment, encouraging wireless deployment, promot-
ing competition, protecting consumers and enhancing public safety.
We have continued to vigorously pursue these objectives during the
past few months, and I look forward to continuing our dialog on the
Commission’s efforts.

This morning I would like to spend some time updating you on
two key issues that have been at the forefront of Congress’s atten-
tion and the Commission’s agenda: the upcoming spectrum auction
of the 700 MHz band and the DTV transition. Both of these issues
present both great opportunities for consumers and difficult chal-
lenges for policy makers. In implementing Congress’s directive to
reallocate the airwaves, the Commission must balance often com-
peting interests while maintaining its focus on serving the public
interest and the American people.

The upcoming 700 MHz auction presents the Commission the op-
portunity to address several important policy goals. I believe I have
put forth a fair and balanced plan that will help facilitate next gen-
eration wireless broadband services in both urban and rural areas;
establish a public-private partnership to deploy a wireless
broadband network for public safety that will address the inter-
operability problems of today’s system; and provide a more open
wireless platform that will facilitate innovation and investment.

One of the most important steps we can now take to provide af-
fordable broadband to all Americans is to facilitate next generation
wireless broadband service. A coalition of companies that support
a national wireless broadband alternative, Intel, Skype, Yahoo,
Google, DirecTV and EchoStar, urged the Commission to structure
the auction in such a manner that it would maximize the oppor-
tunity for a new national wireless broadband service to emerge.
They urged the Commission to make available at least one 11 MHz
paired block offered over large geographic areas with combinatorial
bidding so that national services could be established. I put for-
ward a proposal that would meet these requirements. My proposal
will also significantly increase opportunities for small and rural
carriers to obtain spectrum at the auction as well. The proposed
plan would provide for a variety of geographic license areas and
spectrum block sizes. I am also proposing stringent build-out re-
quirements, the strictest build-out that the Commission has ever
proposed, to help ensure that the rural and underserved areas of
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the country will benefit from the provision of new services that this
spectrum can facilitate.

Meeting the needs of public safety is critically important. Recent
crises like 9/11 and Hurricane Katrina have made us well aware
of the problems that are created when public safety officials cannot
communicate with one another. To that end, my proposal for the
upcoming auction would help create a truly national interoperable
broadband network for public safety agencies to use during times
of an emergency. Many national and local public safety organiza-
tions expressed support for a public/private partnership approach.
A national commercial licensee would work together with a na-
tional public safety licensee to build such a shared network. Provid-
ing for shared infrastructure will help achieve significant cost effi-
ciencies, while maximizing public safety access to interoperable
broadband spectrum. My proposal would also include a number of
requirements and procedures to safeguard services to public safety
entities and address concerns about the success of the partnership.

Finally, I have proposed that the license winner for about one-
third of the spectrum be required to provide a platform that is
more open to devices and applications. Consumers would be able to
use the wireless device of their choice and download whatever soft-
ware they want to use on this platform. Currently American con-
sumers are too often asked to throw away their old phones and buy
new ones if they want to switch cell phone carriers. And when they
buy that new phone it is the wireless provider, not the consumer,
who chooses the applications the consumer will be allowed to use
on the Internet using that new handset. Wireless consumers in
many other countries face far fewer restraints. For example, they
can take their cell phones with them when they change carriers,
and they can use widely available Wi-Fi networks available in their
homes, and at the airport or at other hot spots, to access the Inter-
net.

The upcoming auction provides us a rare chance to promote a
more open platform, encourage wireless innovation without dis-
rupting the existing networks or business plans. To be clear, I have
not proposed to apply these same principles to the entire 700 MHz
band or to the other existing networks. Nor have I proposed to
apply network neutrality obligations, unbundling or mandatory
wholesale requirements for this or any other block. I do believe,
however, this modest step can help ensure that the fruits of inno-
vation on the edges of the network swiftly pass into the hands of
consumers. In addition, the Commission must recognize that spec-
trum is a unique public asset, and we must obtain a fair return on
that asset for the American people.

To ensure that a fair price is paid, I have proposed a reserve
price for this block of spectrum, as well as an overall reserve price
for the entire auction. These reserve prices, which are based on the
winning bids for the spectrum in our most recent AWS auction, will
safeguard the value of the spectrum for the American taxpayers.

The second issue I would like to highlight briefly this morning
is the broadcaster switch to digital television, digital technology
itself. The transition will enable viewers to enjoy movie quality pic-
ture and sound, multiple program choices and interactive capabili-
ties. Success, however, depends upon ensuring the appropriate poli-
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cies are in place to minimize the burdens and the costs borne by
consumers. It also depends upon Government and industry working
together to promote consumer awareness. As I recently assured
you, Chairman Dingell and Chairman Markey, the Commission is
working consistent with its statutory authority and budgetary ca-
pacity to ensure that no American is left behind in this part of the
digital revolution.

The Commission, therefore, has initiated several rulemaking pro-
ceedings designed to facilitate the upcoming transition. In one re-
cent proceeding the Commission proposed to ensure that cable sub-
scribers do not lose access to broadcast signals because of the digi-
tal transition. About 50 percent of cable subscribers today, at least
32 million people, 32 million households, subscribe to analog and
not digital cable. These consumers are at risk of losing their ability
to watch broadcast television after the digital transition unless the
Commission acts. And just last week the Commission adopted a no-
tice of proposed of rulemaking on several DTV education initiatives
that were originally suggested by Chairman Dingell and Chairman
Markey.

In addition to our policymaking activities, we have also been vig-
orously enforcing our digital transition-related rules. I recently pre-
sented my colleagues with a notice of apparent liability against
several large retailers for violating the Commission’s television la-
beling requirements. These fines in the aggregate total over $3 mil-
lion. And finally, in addition to our policy and enforcement activi-
ties, we have devoted resources to promoting consumer awareness
of the upcoming transition, through education and outreach efforts.

The Commission must keep working to ensure that through the
upcoming wireless auction and digital transition, consumers are
able to experience the best that technology has to offer. This means
that we must work to both minimize the negative impact of the
digital transition on consumers and introduce more competition
and innovation in the wireless broadband market. By doing so, we
can ensure that consumers can reap the vast rewards that the digi-
tal revolution offers. The Commission’s ultimate trust and respon-
sibility is, after all, the public interest, and it is from the public’s
airwaves that these opportunities flow. In both the 700 MHz auc-
tion and the DTV transition, we cannot lose sight of that goal.

Thank you very much, and I look forward to your questions.
[The prepared statement of Mr. Martin follows:]
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Mr. MARKEY. We thank you, Mr. Chairman, very much. And now
we will recognize the other commissioners, each for 5 minutes, to
make opening statements if they should so desire. We will begin by
recognizing Commissioner Michael Copps. Welcome, sir.

STATEMENT OF MICHAEL J. COPPS, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Mr. COPPS. Thank you, Mr. Chairman, and thank you all, mem-
bers of the committee, for being here this morning. Let me use a
few moments to focus on the same three priorities that I talked
about last time we gathered together, public safety, media and
broadband, because these are priorities that just do not go away.

First, public safety. The 700 MHz auction raises a lot of difficult
issues, and you have raised many of them this morning. But the
most important, by far, is how we use this auction to enhance the
safety of the people. We have here a once-in-a-lifetime opportunity
to provide the Nation’s first responders with access to a nationwide
interoperable broadband network. My first preference, by far,
would have been a dedicated federally-funded network reserved
solely for first responders. At this late date, that is apparently not
to be.

Given this reality, I believe that pursuing a shared public/private
model becomes the right choice. The challenge is to make sure that
this network actually works for public safety. To me, this means
it is built to public safety standards and that its effectiveness can-
not be curtailed by commercial decisions, and it means strong ongo-
ing FCC involvement all along the way. I can support public safety
negotiating a network sharing agreement with a commercial li-
censee, but if that agreement is not sufficiently protective of public
safety’s interest, I believe the Commission must retain the right to
reject it. I would rather go back to the drawing board than approve
an arrangement that would compromise our Nation’s first respond-
ers. This is one proceeding where we must not fail.

Second, media. This is so important to me because it is so impor-
tant to our democracy. The good news is that the world has
changed since the Commission’s misguided media ownership pro-
ceeding 3 years ago. We can aim higher now. We still need to be
vigilant about stopping bad new rules from being adopted, but I
think there is an opportunity now and a real hunger out there to
go back and change some of the bad old rules that helped get us
in this mess in the first place. We can start with the FCC licensing
process. Let us get back to an honest to goodness licensing system
that doesn’t grant slam dunk renewals but looks at whether a li-
censee is really doing his job to serve the local community. The
FCC’s lax licensing process no longer provides any incentive for
broadcasters to do the right thing. Those that serve their local com-
munities and those that do nothing receive the same rubberstamp
renewal. It is time to end the free ride and require that all broad-
casters meet certain minimum public interest obligations.

The other media issue desperately requiring our attention is the
DTV transition. This one should keep us up at night. Huge and po-
tentially very disruptive changes are on their way to TV consum-
ers. Yet a survey earlier this year found that 61 percent of consum-
ers still have no idea that the transition is coming and what is in
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it for them. Contrast this with a report from the UK, where 8 in
10 are already aware of the switchover, and their transition runs
from 2008 to 2012.

The first message that consumers hear cannot be about how to
get a converter box for a transition they have never heard of before.
We first need to explain to them why the transition is happening
and how it benefits them. To the extent that consumers feel that
this is something the Government is doing to them rather than for
them, we will face a very messy backlash. So we had better do out-
reach in a more serious way. Web sites and pamphlets are fine, but
they are not going to get the job done. The best way to reach ana-
log television viewers is through analog television programming.
And I want to thank Chairman Dingell and Chairman Markey for
their suggestion that we consider mandatory public service an-
nouncements by broadcast licensees. That is a great idea.

Third, broadband. Our biggest infrastructure challenge as a Na-
tion is bringing broadband to all of our citizens, and we are not
doing a very good job. By any measure, no matter how you cut the
salami or slice the baloney, Americans are getting too little
broadband at too high a price. The 700 MHz auction could help
turn this around. If we get it right, this auction offers the prospect
of new competition, innovation and consumer choice, perhaps even
a third broadband pipe. Here is another huge step we could take:
include broadband as part of comprehensive Universal Service
Fund reform to keep our Nation competitive in the global economy.

And I am going to end this statement like I ended my statement
the last time, on the closed meeting rule. Think about this for a
minute. This hearing is probably the only time before we five com-
missioners vote on the 700 MHz proceeding, with all of its far-
reaching implications, the only time we will be able to talk about
it together. Wouldn’t it make more sense and wouldn’t it be better
for the country if we had some opportunity to sit down and have
a full and frank discussion of all of these important proposals and
all their implications? So I respectfully suggest again that you con-
sider modifying the closed meeting rule so that more than two of
us can meet and talk at one time.

Thank you for your attention, and I look forward to our conversa-
tion this morning.

[The prepared statement of Mr. Copps follows:]

TESTIMONY OF MICHAEL J. COPPS

Chairman Markey, Congressman Upton, members of the subcommittee: Thank
you for the invitation to return here this morning. In this brief statement, I will
focus on the same three priorities I discussed with you last time we gathered to-
gether—public safety, media, and broadband. They just don’t go away.

First, public safety. Before us now is the 700 MHz auction. It raises many difficult
issues, but the most important by far is how we use it to enhance the safety of the
people. We have here a once-in-a-lifetime opportunity to provide the Nation’s first
responders with access to a nationwide, interoperable broadband network. My first
preference—by a long shot—would have been a dedicated, federally-funded network
reserved solely for first responders. At this late date, that is apparently not to be.
Given this reality, I believe that pursuing a shared public-private model becomes
the right choice. The challenge is to make sure that this network actually works for
public safety. To me, this means it is built to public safety standards and that its
effectiveness cannot be curtailed by commercial decisions. And it means strong, on-
going FCC involvement all along the way. I want to make one thing clear at the
outset. I can support public safety negotiating a network sharing agreement with

VerDate 11-SEP-98 10:30 Jul 09, 2008 Jkt 000000 PO 00000 Frm 00338 Fmt 6601 Sfmt 6601 Q:\DOCS\110-18 SCOM1 PsN: SCOM1



331

a commercial licensee. But if that agreement is not sufficiently protective of public
safety’s interest, I believe the Commission must retain the right to reject it. I would
rather go back to the drawing board—whatever the political consequences for doing
so—than approve an arrangement that would compromise our Nation’s first re-
sponders. In my visits with many of you, I have shared my belief that the FCC was
less proactive and aggressive than it should have been following 9/11. Chairman
Martin, to his credit, is working to reverse that, and I am working with him, and
all of my colleagues, to make sure we get this particular proceeding right. We can-
not—we simply cannot—fail.

Second, media. This is so important to me because it is so important to our democ-
racy. Whatever great issues confront us—war and peace, health care, the education
of our children, you name it—are filtered through the media. And Americans are
rightly concerned when they feel that more and more of the information they receive
is filtered for them by fewer and fewer big media giants.

The good news is that the world has changed since the Commission’s misguided
media ownership proceeding 3 years ago. We can aim higher now. We still need to
be vigilant about stopping bad new rules from being adopted, but I think there is
an opportunity now—and a real hunger out there—to go back and change some of
the bad old rules that helped get us in this mess in the first place. With apologies
to one past FCC Chairman, television is not a ‘‘toaster with pictures,’’ and it’s high
time we cast that 1980s world-view aside and get to work creating a public interest
standard for the 21st century.

We can start with the FCC licensing process. Let’s get back to an honest-to-good-
ness licensing system that doesn’t grant slam-dunk renewals but looks at whether
a licensee is really doing its job to serve the local community. Did the station air
programs on local civic affairs? Did it meet with local citizens to receive feedback?
Is its children’s programming really educational? And let’s put that information up
on the Web so citizens can know how their airwaves are being used. Of course many
broadcasters want to serve their local communities. But the pressures of consolida-
tion and the unforgiving expectations of Wall Street have made that difficult. Just
as bad, the FCC’s lax licensing process doesn’t provide any incentive for broad-
casters to do the right thing. Those that serve their local communities and those
that do nothing receive the same rubber-stamp renewal. It’s time to end the free
ride and require that all broadcasters meet certain minimum public interest obliga-
tions.

The other media issue desperately requiring our attention is the DTV transition.
This one should keep us up at night. Huge and potentially very disruptive changes
are on their way to TV consumers—yet a survey earlier this year found that 61 per-
cent of consumers still have no idea that the transition is coming and what’s in it
for them. The first message consumers hear cannot be about how to get a converter
box for a transition they’ve never heard of. We first need to explain to them why
the transition is happening and how it benefits them. To the extent consumers feel
that this is something the government is doing to them rather than for them, we
will face a very messy backlash.

So we had better do outreach in a more serious way. Web sites and pamphlets
are fine, but they’re not going to get the job done. The best way to reach analog
television viewers is through analog television programming. I want to thank Chair-
man Dingell and Chairman Markey for their suggestion that we consider mandatory
public service announcements by broadcast licensees. I hope that the Commission
will act quickly on this suggestion, among others they made, and that this Commit-
tee will maintain its extremely beneficial oversight of the Commission’s DTV con-
sumer education efforts.

Third, broadband. My view of how we are doing has not changed much in the last
four months. Our biggest infrastructure challenge as a nation is bringing broadband
to all of our citizens, and we’re not doing a very good job. Since we last convened,
the OECD ranked the United States 15th in broadband penetration, down from 12th
in 2006. But if you don’t like that study, there are many others conducted by inter-
national organizations, industry associations, think tanks and business analysts
that have us at 21st, 11th, 12th, or 24th. By any measure, we’re getting too little
broadband at too high a price. The 700 MHz auction could help turn this around.
If we get it right, this auction offers the prospect of new competition, innovation and
consumer choice—perhaps even a third broadband pipe. Here’s another huge step
we could take: include broadband as part of comprehensive Universal Service Fund
reform to keep our nation competitive in the global economy.

I’ll end where I ended last time—the closed meeting rule. Think about this: today
is probably the only time before we vote that the five Commissioners will be in the
same room to talk about the 700 MHz auction with all its far-reaching implications.
Wouldn’t it be better if we had some opportunity for full and frank discussion of
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these important proposals? So I respectfully suggest that you consider modifying the
closed meeting rule so that more than two of us can meet and talk at one time.

Thank you for your attention, and I look forward to our conversation this morn-
ing.

Mr. MARKEY. Thank you, Commissioner. And now we will hear
from Commissioner Deborah Tate. Welcome.

STATEMENT OF DEBORAH TAYLOR TATE, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Ms. TATE. Good morning, Chairman Markey and esteemed mem-
bers of the subcommittee. I have a brief opening but would request
that my written statement be submitted for the record.

Mr. MARKEY. Without objection.
Ms. TATE. Thank you. I appreciate, obviously, the opportunity to

appear before you all today. As I have stated before, I firmly be-
lieve that it is important for us to maintain a dialog about the
issues that we are discussing today and those that we will discuss
in the future at the FCC. At the outset I would like to commend
Chairman Dingell and Chairman Markey, Ranking Members Bar-
ton and Upton, for their continued leadership in striving to meet
the challenge of shaping our communications policies to keep up
with the ever-changing digital world, in the best interest of the
American public.

As noted, just since the last time that we were here before you
just a few months ago, the communications marketplace has con-
tinued to evolve, with new ideas, new concepts, new devices and
new technologies being announced almost every day. This con-
stantly challenges us to adapt our regulations to these market
changes. In doing so, wherever possible my goal is to promote bal-
anced, technology-agnostic regulation, which provides incentives to
continued investment and encourages innovation.

Today, I would like to take a moment to focus on three major
areas. First is the important work that we do on behalf of children,
families and consumers, including the areas of media and childhood
obesity, as well as broadcast programming for children, both en-
couraging programming that is positive and family-friendly and
healthy, as well as programming which may be having a negative
impact on our children, specifically that we recently provided a vio-
lence report to Congress and appreciate Chairman Markey’s hear-
ing on that topic as well.

Other consumer-focused initiatives include soliciting input to
broadcast ownership and localism across the country and our ef-
forts to ensure that the public is fully educated regarding the DTV
transition. We have also initiated steps to improve access to com-
munications services for those with disabilities; to strengthen our
safety and privacy rules; to protect the stealing of citizens’ most
private information.

Second, I would like to discuss the Commission’s efforts at con-
tinuing to increase the deployment of broadband to all parts of this
country. We launched two initiatives that will allow the Commis-
sion to gain an even better picture of broadband deployment, where
it is and where it is not across the country, along with more accu-
rate data. And I look forward to hearing more from you today, as
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we continue to discuss the historic upcoming 700 MHz auction,
which does present us with unprecedented and exciting opportuni-
ties for truly ubiquitous broadband to all corners of the Nation and
for all Americans to access new innovations for their work, for en-
tertainment, for education and for healthcare, as well as for our
Nation’s global competitiveness.

Last, I want to touch on I think what we all believe is the most
important issue the Commission deals with, and that is public safe-
ty and homeland security. The upcoming 700 MHz auction also pre-
sents a unique opportunity to facilitate the establishment of this
nationwide interoperable broadband communications network for
the benefit of State and local public safety users and in the end,
for every single American citizen.

Moreover, the Commission is evaluating whether we are measur-
ing wireless E–911 location accuracy in the most appropriate man-
ner and whether other new communications services should be re-
quired to send more accurate information. The Commission also
continues to implement various recommendations of our independ-
ent panel reviewing the impact of Hurricane Katrina. As I heard
in Mississippi, the dissemination of this vital information and
interoperable communications are indeed the backbone of our de-
fense not only against natural disasters but attacks on our home-
land and the possibility of a pandemic health-related or environ-
mental attack.

Again, I appreciate your invitation, and I am pleased to answer
questions.

[The prepared statement of Ms. Taylor Tate follows:]
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Mr. MARKEY. Thank you, Commissioner, very much. And now we
will hear from Commissioner Jonathan Adelstein. Welcome.

STATEMENT OF JONATHAN S. ADELSTEIN, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Mr. ADELSTEIN. Mr. Chairman and members of the subcommit-
tee, thank you very much for inviting me to testify here today and
discussing the challenges ahead of us. My goal is certainly to keep
all of our communities connected and to bring the latest tech-
nologies into the reach of everyone in this country.

One of our central national priorities that this committee has
talked about so much is performing the widespread deployment of
affordable, truly high-speed broadband. Broadband allows our citi-
zens to expand their economic, their educational, and their
healthcare opportunities. As we saw last night in Charleston by
way of the YouTube debate, it is revolutionizing the way that citi-
zens participate in the democratic process. To make sure that all
of our citizens can reap the benefits of these opportunities, we need
to make sure that broadband is the dial tone of the 21st century,
available and affordable to everyone.

While we have made progress, we have failed to keep pace with
our global competitors. For Americans in rural areas, for low-in-
come consumers and small businesses, the problems are even more
acute. The problem lies in that citizens of other countries are get-
ting a much better broadband value in the form of more megabits
for less money. This is more than a PR problem. It is a major pro-
ductivity problem for our economy, and we have got to do better.
It is time to stop making excuses and to start making solutions. We
have got to engage in a concerted effort to restore our place as the
world leader in telecommunications. All of our citizens need access
to affordable, true broadband, capable of carrying voice, data and
video.

An issue of this importance to our future warrants a comprehen-
sive national broadband strategy. A true broadband strategy
should incorporate benchmarks, deployment timetables and meas-
urable thresholds to gauge our progress. As Congresswoman Capps
noted, we need to set ambitious goals, beginning with updating our
current anemic definition of broadband at just 200 kilobits per sec-
ond to something more akin to that used by our global competitors
in other countries that are magnitudes higher. We need more reli-
able specific data than the FCC currently compiles, as you also
suggested, so we can better ascertain our current problems and de-
velop responsive solutions. We should give Congress and consumers
a clear sense of the price per megabit and better mapping of
broadband availability, as you have suggested, Mr. Chairman. Our
strategy has got to include incentives for investment, promote com-
petition, and preserve the open character of the Internet. We have
got to channel universal service support also toward broadband de-
ployment. I detail in my written testimony many more steps that
Congress can take outside the purview of the FCC, implementing
a truly national broadband strategy.

Another critical component for promoting broadband and provid-
ing competition is maximizing the potential spectrum-based serv-
ices. We have heard a lot this morning about the upcoming 700
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MHz auction and how we can use that to best facilitate the devel-
opment of broadband. We have a historic opportunity with this auc-
tion to make sure that we do facilitate the emergence of a third
broadband channel—I don’t call it a pipe, I call it a third
broadband channel—into the home, because in this case we are
talking about wireless. That could provide a truly high-quality na-
tional wireless broadband network, identifying spectrum on which
to establish a meaningful open access environment to promote
badly needed broadband competition over these airwaves. The spec-
trum also gives us new opportunities, as my colleagues have said,
to come to grips with our Nation’s public safety dilemma.

In our immediate agenda we face key issues, including media
ownership, particularly among women and minorities, as Congress-
man Rush noted, public interest and localism obligations. I have
traveled to hearings across the country and in many of your dis-
tricts. I have participated with some of you, such as you, Congress-
man Inslee. We have heard from the people, and I can report that
the concern remains very high among many of our citizens about
the negative impact of consolidation on competition, localism and
diversity. With 18 months before the end of the analog broadcast-
ing era, we need greater national attention on the impending DTV
transition, as Congressman Engel noted. While we have made some
progress, more focused leadership is certainly needed from us at
the FCC. I think the failure to run a well-coordinated transition
plan would lead to a tsunami of consumer complaints from
disenfranchised viewers. And you would certainly hear from them
in Congress, we would hear about it at the FCC, and all the af-
fected industries would hear as well.

And as Congresswoman Solis noted, we need to reach especially
out to hard-to-reach communities, such as those that don’t speak
English as their primary language, elderly, minorities, many other
communities that need special attention to make sure that they all
hear about it and those communities particularly that rely heavily
on over-the-air television.

To better manage this potential disruption, I recommended that
the FCC take strong action. We should establish a clear national
message among Federal, State and local and tribal governments,
we should coordinate the array of industry activities, and we
should create a Federal DTV transition task force, once and for all.
FCC action on these initiatives is already overdue, and we cer-
tainly appreciate the leadership of Chairman Dingell and Chair-
man Markey. The letter that you sent us has certainly encouraged
us along, and I think we are better along the way as a result of
your efforts on that front.

Congress charged us with keeping the American public well con-
nected and well protected, and I will do everything I can as a com-
missioner to make sure that I implement the laws as you have in-
tended. Thank you for your leadership, and thank you for the op-
portunity to testify here today. Thank you.

[The prepared statement of Mr. Adelstein follows:]
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Mr. MARKEY. Thank you, Commissioner, very much. And our
final commissioner, Rob McDowell. Whenever you are ready, sir,
please begin.

STATEMENT OF ROBERT M. MCDOWELL, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Mr. MCDOWELL. Thank you, Mr. Chairman and Ranking Member
Upton, Mr. Shimkus and other distinguished members of the sub-
committee. Thank you for inviting us to appear before you this
morning. Since we last met on March 14, the Commission has
taken a number of significant steps that are bringing new tech-
nologies to consumers, increasing competition and lowering prices.
Before us are some of the most important issues ever reviewed by
the FCC, so it is timely that we appear before you today to answer
your questions and exchange views on these critical matters.

This year in particular the Commission is in an excellent position
to ensure that the wireless marketplace is open to an even wider
variety of entities. I have been focusing on creating new opportuni-
ties for all types of spectrum license applicants as well as unli-
censed operators. In March, I supported our action to classify wire-
less broadband Internet access service as an information service
and therefore create regulatory parity. This determination, which
the Commission had previously taken for Internet access over cable
modem, wireline and powerline facilities, will maximize innovation
and consumer benefits by ensuring that the market-driven frame-
work established by Congress is fully realized as wireless services
continue to flourish and evolve.

With respect to spectrum license applicants, the chairman re-
cently circulated a draft order setting forth service rules and other
policies pertaining to the 700 MHz band. In my deliberations over
this important proceeding, I am considering many ideas that could
provide meaningful market entry opportunities, including the pros
and cons of various geographic market sizes, different ideas for di-
viding the available spectrum, geographic-based versus population-
based build-out requirements, and creating the proper mix of incen-
tives that would facilitate a public/private partnership to build and
operate a nationwide broadband public safety network. As always,
I look forward to hearing your views on these important issues.

With respect to unlicensed spectrum use, the Commission’s Office
of Engineering and Technology, or OET, as we call it, is completing
its testing of several devices developed for use in the spectrum lo-
cated in between TV channels, also known as the white spaces. I
understand that OET is on course for reporting these testing re-
sults later this month and to make them available for public com-
ment. Our goal is to finalize rules this fall. I am optimistic that
technological innovation in this area will yield progress towards
many of the public policy goals being discussed today, including
some issues being analyzed in the 700 MHz proceeding.

In the media sector we have made several strides to further the
digital transition. I was pleased to support several Commission ac-
tions that will enable progress in the digital transition for tele-
vision and radio. We have provided a progress report on the digital
TV transition and proposed deadlines and procedures to facilitate
the broadcasters’ final steps toward meeting the February 17, 2009
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deadline and required that retailers disclose to consumers that
analog tuner televisions will not be able to receive over-the-air
broadcast signals without a converter box, after the transition.

For radio, we adopted an historic order that established rules for
in-band, on-channel technology. These flexible rules will expedite
the transition to terrestrial digital radio and provide higher-quality
audio, diverse programming and innovative data services to the
public, on free over-the-air stations. We also have made strides to-
ward regulatory parity among competitors in the multi-channel
video distribution marketplace, by opening a proceeding on exclu-
sive contracts for video service in multiple-dwelling units and
issuing an order on building access for such providers.

With the advent of the triple play of video, voice and high-speed
Internet access being offered by cable, telephone and other compa-
nies, it is important that the Commission’s regulations treat simi-
larly-situated competitors the same when possible. In the wireline
arena we have received the Joint Board on Universal Service rec-
ommendation to adopt an interim cap on the amount of support a
competitive eligible telecom carrier can receive. I am studying the
positions of the parties in that proposal and look forward to receiv-
ing more recommendations regarding fundamental reform later
this year. And I thank my three colleagues who serve on that joint
board, Chairman Martin and Commissioners Copps and Tate, for
their tireless efforts in pursuit of meaningful universal service re-
form.

Regarding special access, we recently acted to refresh the record
of that proceeding, an updated record that better reflects today’s
marketplace. It will hopefully provide us with the data necessary
to render a timely decision. And finally, we initiated a Notice of In-
quiry concerning the state of the market for broadband and related
services. This should provide us with a record to judge whether ad-
ditional policies regulating the Internet are warranted or not.

In conclusion, I am still optimistic that America’s communica-
tions future is very bright. I look forward to continuing to work
with my fellow commissioners and you, the Congress, to resolve
these important issues so that our policies bring new technologies
to American consumers. Thank you.

[The prepared statement of Mr. McDowell follows:]

STATEMENT OF ROBERT M. MCDOWELL

Good morning Mr. Chairman and distinguished members of the subcommittee.
Thank you for providing us with this opportunity to appear before you this morning.
Since we last met in March, the Commission has taken a number of important ac-
tions that I would like to highlight for you.

WIRELESS

We have been busy on the wireless front. This year in particular the Commission
is in an excellent position to ensure that the wireless marketplace is open to a wide
variety of entities. We have been working hard to create new windows of oppor-
tunity for all types of spectrum license applicants, as well as unlicensed operators.

In March, I supported our action to classify wireless broadband Internet access
service as an information service and, therefore, create regulatory parity. This deter-
mination, which the Commission had previously taken for Internet access over cable
modem, wireline and powerline facilities, will maximize innovation and consumer
benefits by ensuring that the market-driven framework established by Congress is
fully realized as wireless services continue to flourish and evolve.
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With respect to spectrum license applicants, following the Further Notice of Pro-
posed Rulemaking adopted in April, the Chairman recently circulated a draft order
setting forth service rules and other policies pertaining to the 700 MHz band. As
you know, Congress has mandated that this spectrum be auctioned no later than
January 28, 2008. As a result, I am currently actively considering many ideas in-
tended to stimulate meaningful opportunities, including, for instance, geographic
market sizes, construction requirements, and possible incentives for the private sec-
tor to partner with public safety agencies. As always, I am interested in hearing
your views regarding this important proceeding, and I am pleased to have an oppor-
tunity to do that in person today.

With respect to unlicensed spectrum operators, at this time, the Commission’s Of-
fice of Engineering & Technology (OET) is completing its rigorous testing of a num-
ber of protocol devices developed for unlicensed use in the spectrum located in be-
tween the TV channels. I understand that OET is on-track for reporting these test-
ing results later this month and that the chairman intends that the Commission
finalize rules this fall. Of course, the technology innovation spurred by the Commis-
sion’s leadership in the white spaces proceeding plays a critical role in the wireless
marketplace, including fostering job growth and related business opportunities. I am
optimistic that technological innovation in this area will yield progress toward many
of the public policy goals being discussed today.

I am hopeful that our work to prepare for the 700 MHz auction and future deploy-
ment in the white spaces, along with the certainty created by our action to classify
wireless broadband Internet access service as an information service, will broaden
the opportunities available to entities seeking to enter the global wireless market-
place, whether as licensees or as unlicensed service providers.

MEDIA

In the media sector, we have made several strides forward as well, particularly
with respect to the digital transition for both television and radio, as well as taking
steps toward regulatory parity among competitors in the multichannel video dis-
tribution marketplace.

In March, we adopted a historic order for the radio industry. In the order, we
adopt service rules and other licensing and operational requirements for terrestrial
digital radio using in-band, on-channel (IBOC) technology. Our rules provide both
the regulatory certainty and the flexibility that the broadcasting industry needs to
expedite the transition to digital radio and to provide higher quality audio, diverse
programming and innovative data services to the public on free, over-the-air sta-
tions. Our Order enables broadcast entrepreneurs to bring to the marketplace this
powerful new technology—which enables a single station to provide multiple
streams of programming—to the benefit of all American consumers.

In April, I was pleased to support several Commission actions taken to further
the digital television transition. First, in a Notice of Proposed Rulemaking, we pro-
vided a progress report on the digital transition and proposed deadlines and proce-
dures to ensure that the February 17, 2009 transition date is met and to offer regu-
latory flexibility to broadcasters to facilitate their construction of digital facilities by
the deadline. Since Congress established the transition deadline, the Commission
has moved beyond simply ensuring that stations were capable of operating in digital
to focus on facilitating broadcasters’ construction of their final, post-transition chan-
nel facilities. In this Notice, we analyze and consider the specifics on when stations
may and must cease analog operations, when they may and must begin operating
on their post-transition digital channel and what regulatory flexibility we can pro-
vide to ensure that the complicated, coordinated switch to DTV becomes a reality.

To address the issue of consumer education about the DTV transition, we also
issued an order that requires that retailers disclose, at the point of sale, that tele-
visions that include only an analog tuner will not be able to receive over-the-air
broadcast signals without a converter box after February 17, 2009. The disclosure
requirements we adopted will ensure that consumers have this material information
before they make a purchase. One of the biggest challenges the Commission faces
over the next 2 years is moving our Nation from analog to digital television with
minimal consumer disruption. Consumer education about the transition to DTV has
been limited so far. This order takes a big step forward to educate consumers.

Given Congress’s DTV deadline for broadcast stations, the natural next step for
the Commission is to review how cable operators will carry the broadcasters’ digital
signals. In April, I was pleased to support a notice of proposed rulemaking in which
we seek comment on the obligations of cable operators, after the conclusion of the
digital transition, to ensure that the digital signals of ‘‘must carry’’ stations are not
materially degraded and are viewable by all cable subscribers, as required by law.
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Even though broadcasters will be all digital by the deadline, some analog cable
equipment will remain in cable systems and in the homes of cable subscribers. Ac-
cordingly, we must address how to ensure that cable subscribers are able to view
the higher quality signals provided by the broadcast stations in their communities.
The notice initiates our review.

The Commission also has been working to achieve regulatory parity between in-
cumbent telephone companies, incumbent cable companies and new entrants into
the voice, video and data markets. To help create an environment where invest-
ment, innovation and competition can flourish, it is imperative that government
treat like services alike, preferably with a light regulatory touch. With the advent
of the ‘‘triple play’’ of video, voice and high-speed Internet access services being of-
fered by cable, telephone and other companies, it is important that the Commis-
sion’s regulations treat all competitors the same when possible.

In March, we issued a notice of proposed rulemaking to uncover whether there
is a need for the Commission to regulate exclusive contracts for the provision of
video services to multiple dwelling units (MDUs) and whether the Commission has
the authority to craft such regulations. In the notice and in an order adopted in May
on access to wiring inside MDUs, we examine building access issues in a platform
neutral manner with respect to all video providers, be they telephone companies, in-
cumbent cable providers, over-builders or others. I hope that competition for all
services, and across all platforms, does not stop, literally, at the doorstep of apart-
ment and office buildings across America.

PUBLIC SAFETY AND HOMELAND SECURITY

In addition to considering the public safety matters related to the 700 MHz band,
which I discussed earlier, I have supported a number of recent actions in support
of public safety and homeland security efforts. First, in May, I voted to approve a
Notice of Proposed Rulemaking that invites comment and debate on a proposal that
would require licensees subject to our Enhanced 911 rules to satisfy a more strin-
gent location accuracy requirement. Certainly it is of paramount importance that
E911 service satisfies the needs of public safety personnel, as well as the expecta-
tions of America’s wireless consumers, and I am hopeful that our inquiry will serve
as a positive start to a challenging task.

Also in May, the Commission took steps to increase the reliability, security and
efficacy of the Nation’s Emergency Alert System (EAS) network to enable Federal
and state authorities to communicate rapidly with the public in times of crisis. Spe-
cifically, we adopted an order that: requires EAS participants to accept messages
using Common Alerting Protocol (CAP) when CAP is approved by FEMA; requires
common carriers providing video service to participate in EAS as broadcasters and
cable and satellite providers already do; and permits the transmission of state-level
EAS alerts that are originated by Governors or their designees. This Order estab-
lishes a framework for the next generation of EAS, which through innovative tech-
nologies will provide a redundant, more resilient system for delivering emergency
alerts. The upgraded EAS that CAP will enable also will ensure better outreach to
all Americans, including non-English speakers and persons with hearing and vision
disabilities.

I also supported our action to move forward on a number of the recommendations
made by the Independent Panel Reviewing the Impact of Hurricane Katrina on
Communications Networks. I found this action to be particularly constructive in
that our efforts regarding emergency preparedness have broad applicability, given
the need to plan for not only natural disasters such as hurricanes, but also for inci-
dents like terrorist attacks, influenza pandemic outbreaks and industrial accidents.
Any of these emergencies could result in sudden and significant shortages of person-
nel, a surge in communications traffic, possible disruptions to communications net-
works (due to increased telecommuting during an influenza pandemic, for example),
and lack of manpower to immediately repair affected communications networks. I
am pleased that we have built upon the lessons learned from the Hurricane Katrina
disaster to promote more effective, efficient response and recovery efforts, as well
as heightened readiness and preparedness.

SATELLITE

In April, I was pleased to support a constructive step forward to create new oppor-
tunities for more competition in the satellite industry. The services offered in the
17/24 GHz band will include standard-definition and high-definition formats, and
will provide a mix of advanced, multi-media services to residential and business
subscribers located not only in the continental United States but in Alaska and Ha-
waii as well. I am particularly pleased that these new rules require operators to

VerDate 11-SEP-98 10:30 Jul 09, 2008 Jkt 000000 PO 00000 Frm 00368 Fmt 6601 Sfmt 6601 Q:\DOCS\110-18 SCOM1 PsN: SCOM1



361

construct each satellite to accommodate the provision of service to Alaska and Ha-
waii in the event the satellite reaches, or is moved to, an orbital location that would
provide this coverage. Because of our light regulatory touch, this action will ease
the ability of diverse entrants to introduce exciting new services to American con-
sumers living in urban, rural and insular areas.

WIRELINE

We have received the Federal-State Joint Board on Universal Service rec-
ommendation to adopt an interim, emergency cap on the amount of universal serv-
ice high-cost support that competitive eligible telecommunications carriers receive.
The Joint Board is considering more fundamental reform recommendations to the
Universal Service Fund which we expect to receive sometime this fall. Now that
comments on the interim cap recommendation have been filed with the Commission,
I look forward to working with my fellow Commissioners to forge a solution to the
crisis facing the Universal Service Fund.

On July 9, the Commission requested parties to refresh the record in the special
access proceeding. I support this opportunity for parties to supplement their com-
ments to reflect the mergers and the GAO Special Access study so that we will have
a complete record to determine the best approach. I would support an effort to make
a decision at a time when the Chairman sees fit.

In March, I supported a Notice of Inquiry that asks broad questions about the
state of the market for broadband and related services, whether abuses are occur-
ring in the market that affect the offering of content on the Internet or the develop-
ment of new technologies, and the ultimate effect on consumers. This gives parties
who fear market failure an opportunity to present evidence, of which we have none.
It also gives those who argue that the market is working well and no further regula-
tion is needed to make their case. Now that comments have been filed, I am review-
ing the record to see whether additional policies related to regulating the Internet
are warranted.

In summary, I continue to be optimistic that our Nation’s communications future
holds great potential for consumers. I look forward to working with my fellow Com-
missioners, with your continued guidance, to bring new technologies to the market-
place.

Mr. MARKEY. Thank you, Mr. Commissioner. And now the Chair
will recognize himself for a round of questions.

When you go into a store to buy a TV, the person in the store
doesn’t ask you: ‘‘Do you subscribe to Verizon or Comcast or Time
Warner? Do you have DirecTV? Do you have cable?’’ You just buy
the TV set, and you assume it is going to work with all of them.
So my question to the commissioners is this: Chairman Martin has
a proposal that for one-third of the spectrum, that Carterfone prin-
ciples will apply for that part of the spectrum. You will be able to
take your device that you purchase with you from one service to
another. But no matter what device you buy, you will be able to
use it on that part of the spectrum. Do you agree with that, Com-
missioner Adelstein?

Mr. ADELSTEIN. Well, I certainly do. I have looked at what is
going on in Europe and Asia, and they have much more flexibility
there. We had a group of frustrated entrepreneurs from Silicon
Valley that came before us.

Mr. MARKEY. So your answer is yes?
Mr. ADELSTEIN. Yes.
Mr. MARKEY. You do support?
Mr. ADELSTEIN. Yes.
Mr. MARKEY. Commissioner Copps?
Mr. COPPS. Yes, I do, as one of the folks who pushed for prin-

ciples of access.
Mr. MARKEY. Your answer is yes?
Mr. COPPS. My answer is yes.
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Mr. MARKEY. Commissioner Tate?
Ms. TATE. I know that you want me to have an answer, Mr.

Chairman, but at this point I really don’t. I am still weighing all
the commenters. I have a meeting with Google and other people
this afternoon that I haven’t met with since the chairman’s item
was put out on the floor. So as to this I have an open mind.

Mr. MARKEY. As a consumer, would you want to be able to use
any device that you purchase with the cell phone service that you
have?

Ms. TATE. As a consumer, yes, sir.
Mr. MARKEY. Thank you. Commissioner McDowell.
Mr. MCDOWELL. Thank you, Mr. Chairman. I am still studying

the issue as well. I would like to see the marketplace go there. The
question is whether it goes there through a natural evolution or
through a Government mandate.

Mr. MARKEY. We waited for 100 years for the marketplace to give
people a choice of black rotary dial phone in everyone’s living room
or something else, and the marketplace never went there because
the telephone companies never gave people that option. So this is
the opportunity for the Federal Communications Commission to
give people an option to do so.

Mr. MCDOWELL. I understand it is an open situation. It is very
fluid. I have an open mind on all of this, but I do look at the fact
that we have about 10 Wi-Fi enabled phones that are usable on
any Wi-Fi network. Some are proprietary. That would be probably
on the order of about 14 phones there in the industry. I believe
that the walled garden model is one that is doomed to fail. Just go
ask America Online about that. But at the same time——

Mr. MARKEY. So right now your answer is yes or no?
Mr. MCDOWELL. I am considering all of the arguments.
Mr. MARKEY. OK, please do so, and please let me keep my phone

and let me take it wherever I want. I would ask that of you. Com-
missioner Tate, in your joint letter with Chairman Martin to me
about childhood obesity and children’s TV advertising you stated,
‘‘restrictions on the type of advertising that airs during children’s
programming may be necessary, absent sufficient industry guide-
lines.’’ We recently had 11 food companies come forward with vol-
untary pledges, but other than Disney, which I praise, and Sesame
Workshop, which I do as well, we do not have similar commitments
from broadcasters or, importantly, cable programmers such as
Viacom and Time Warner. Do you continue to believe that the
Commission may have to act in this area if the media companies
do not take voluntary action soon?

Ms. TATE. Well, I continue to be optimistic that they will. And
in fact, the reason that our childhood obesity task force, I think,
was so important is because it did bring together not only the food
and beverage companies and all of those folks that are involved in
the food preparation in our country, but it also brought together
the advertisers and the media.

Mr. MARKEY. So is your answer a yes, that you think that we
may have to——

Ms. TATE. My answer is that I would like to wait until Septem-
ber to see what comes out of our obesity task force.
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Mr. MARKEY. And if they don’t, if the media companies don’t
make any commitment to protect children, do you think the Com-
mission will have to act?

Ms. TATE. I would certainly be open to reviewing it at that point.
Mr. MARKEY. I would strongly urge that that be the case. And

Chairman Martin, millions of consumers pay a wireless termi-
nation fee of $175 or $200. This inhibits the ability of a consumer
to switch carriers. Often a consumer has a fee renewed when a con-
sumer extends service, or adds minutes to a plan, without getting
a new phone. Do you think that these plans are unfair, too high,
anti-competitive? Could you give us your view?

Mr. MARTIN. Sure. I am concerned about some of the practices
that are going on in the wireless industry, as it relates to early ter-
mination fees, particularly when you talk about early termination
fees, that the arguments for why the carriers are all imposing them
is to recoup the cost of the equipment and yet that equipment is
something that the consumers are not allowed to take with them
afterwards. So I think that there are some practices I am con-
cerned about.

Mr. MARKEY. Would it undermine your wireless Carterfone pro-
posal if that particular issue is not fixed?

Mr. MARTIN. I don’t think it would necessarily undermine it, but
I think it is something that the Commission is going to have to look
at trying to address in a comprehensive way, anyway.

Mr. MARKEY. And I hope that you do that as well. I just, again,
feel that consumers are put in a very unfair position in their rela-
tionship with their phone companies. Let me now turn and recog-
nize the gentleman from Michigan, Mr. Upton.

Mr. UPTON. Well, thank you, Mr. Chairman, and I apologize to
the commissioners for having stepped away. We had an important
issue on the House floor that dealt directly with my State, and I
needed to participate, and we will have a vote on that a little bit
later this afternoon.

Chairman Martin, it is clear from Google’s filing this last Friday
that they probably have no intention of participating in the auction
unless you give them all of the conditions that they are asking for.
So if that is the case, why not just drop the conditions and have
a fair auction rather than jeopardize the spectrum and the auction
proceeds, with the complicated reserve price and perhaps delay and
even the need for a re-auction of that part of the spectrum?

Mr. MARTIN. The proposal I have put forth isn’t designed to fa-
cilitate the entry of any one particular company. Indeed, it isn’t the
plan that has been proposed or supported by any company. I think
it is actually, though, the plan that is in the best interest——

Mr. UPTON. So everyone is against it?
Mr. MARTIN. I am not sure consumers will be against it. I actu-

ally think consumers will like the ability to take devices from one
service to another. The criticisms that have come forth from the
wireless industry about consumers not wanting to be able to take
devices from one network to another are very similar to the criti-
cisms they put forth saying that consumers didn’t want to take
their telephone number from one service to another. And they all
said that if consumers wanted that, the wireless industry would
have provided it on its own. As soon as the Commission required
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it, 32 million consumers switched wireless carriers and took their
telephone number with them. I think this is another example of
where, just because the wireless companies haven’t offered, it
doesn’t mean consumers won’t want it. While I admit that there
isn’t a company that supports what I propose, I think consumers
will.

Mr. UPTON. Well, all of us are aware of the difficult business en-
vironment that newspapers are experiencing today, and we know
that the Tribune Company has filed for a temporary waiver to the
FCC’s cross-ownership rule so that in fact it can reorganize. I know
that you have received letters and comments from both sides of the
aisle, including just from this committee, Mr. Rush, Hastert,
Shimkus, as well as Senators Reid, Durbin, Schumer, asking to
move expeditiously, and certainly, as you know, I have associated
myself with their comments. Are you able to give us the status and
the potential timeframe for where things may be in terms of re-
viewing this and taking some action?

Mr. MARTIN. Sure. That merger application was filed. The com-
ments have just finished coming in on that. We try to review those
kind of mergers within 180 days, which would put this merger,
that would put the Commission considering this transaction some-
time in the fourth quarter of this year. And while it is very com-
plicated and obviously raises a lot of controversial issues, I would
hope that we would be able to try to meet that same kind of time-
frame that we have tried to do on other complicated and conten-
tious mergers.

Mr. UPTON. By some estimates, the unencumbered auction could
bring in as much as $20 billion. The CBO number was a little
lower than that, but I think many of us think that we will be able
to hit that $20 billion. But if we have this proposal with the mini-
mum reserve price with an encumbered provision, there are a num-
ber of folks who actually think that that price may be less than
that, in terms of the calculations. If the reserve price isn’t met,
which spectrum gets re-auctioned and when? And if there is a re-
auction, if that does happen, how are you going to be able to meet
the statutory requirement that the proceeds be deposited by June
30, 2008, in terms of making the accommodations that you will
have to make?

Mr. MARTIN. Well, if the reserve price isn’t met, then all of the
commercial spectrum would end up being re-auctioned, with the ex-
ception of the public safety private partnership, to make sure that
that piece that was already put forward to address the public safe-
ty needs, which is the most critical and most important issue, is
maintained. All of the rest would be re-auctioned without the impo-
sition of that condition.

Mr. UPTON. And how quickly could that happen?
Mr. MARTIN. We think that the auction would easily be able to

still be completed in time to have the proceeds provided under the
statutory timeframe by the middle of next summer, about a year
from now.

Mr. UPTON. OK, thank you. I yield back.
Mr. MARKEY. The gentleman’s time has expired. The Chair recog-

nizes the gentleman from Pennsylvania, Mr. Doyle.
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Mr. DOYLE. Thank you, Mr. Chairman. Chairman Martin, in
April of this year you said, ‘‘Depending on how we structure the
upcoming auction, we will either enable the emergence of a third
broadband pipe, one that would be available to rural as well urban
America, or we will miss our biggest opportunity.’’ In June you told
the USA Today that you wanted an auction where consumers can
‘‘use any wireless device and download any mobile broadband ap-
plication with no restrictions.’’ And in the draft order on the DTV
spectrum auction, you established a reserve price of $4.6 billion,
showing you are committed to making sure this auction pays the
Treasury. I think these are three very important principles, and I
agree with each one of them, and none of them are mutually exclu-
sive. I ask you today, do you still agree with these principles, Mr.
Chairman?

Mr. MARTIN. I do, I do.
Mr. DOYLE. Thank you. I have looked at a lot of proposals for the

DTV spectrum auction and the only idea that meets each of those
three tests is a wholesale model. Now, AT&T endorses open de-
vices; that is great. But that is one part of the problem. Open plat-
forms, like wholesale, fix the other part of the problem. People tell
me that might be fine, but it won’t draw enough bidders to meet
the reserve price. Well, Google put up and made the opening bid.
Tell me, Commissioner Copps, because my time is limited, what do
you think of the wholesale model generally and what Google and
others like Frontline, Free Press, and the Wireless Founders Group
are asking for specifically?

Mr. COPPS. Well, I think it is time for us to use part of the spec-
trum, this one-third of the spectrum, to be a little creative and to
be a little innovative to try a new model. Others have gone down
this line in other countries, to their benefit and to our discomfort.
We need, as several members have pointed out, to encourage new
entrants. We need small business and rural consumers. We need
minorities. These auctions have been somewhat stacked in favor of
incumbents over the years, with the tremendous resources they
have. If we are going to ever get innovation and creativity, this is
the time to do it, so I think that is why we ought to be entertaining
these proposals for wholesale open access.

Mr. DOYLE. Chairman Martin, do you agree with that?
Mr. MARTIN. I am concerned about the imposition of the addi-

tional wholesale requirement. It is not only that you want someone
to meet the reserve price, but you also want to have the maximum
incentive for them to invest in the underlying wireless network. I
am concerned about the impact that a wholesale requirement
might make on their willingness to invest in the build-out of that
network. I don’t think that the kind of open platforms, where you
have to be open to devices and software, should in any way impede
their ability to invest in the underlying towers for a network. But
I am concerned that if they have to sell the access to those towers
at a discounted price, they might be less willing to build out the
network. So that is why I am concerned about that additional con-
dition.

Mr. DOYLE. Commissioner McDowell, if we don’t wholesale, how
can we guarantee a new competitor, a new entrant, into the mar-
ket?
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Mr. MCDOWELL. Well, Congressman, I have been focused on
smaller market sizes, and I think that addresses a lot of the public
policy concerns here. If we have a variety of market sizes, small,
medium and large, for small, medium and large bidders to bid on,
we have a home for the large carriers, a home for the medium sized
carriers and then a home for entrepreneurs. This is a last 20-mile
technology, not a last mile technology, and it holds tremendous po-
tential, but it also holds tremendous potential that we might have
a local, small-town entrepreneur or a regional entrepreneur like
Stelera, who testified before this committee a couple of weeks ago,
that may be interested. So we are talking about a third broadband
pipe. Actually, we have the potential here for six more broadband
pipes to go to American consumers, depending on which band plan
you want to pick. So if we have small, medium and large market
sizes available, I think that would solve the open access issue that
folks are looking at. It would solve the build-out provision, the
build-out concerns, as well. And also let us not forget what we are
doing in the white spaces. Our white spaces proceeding is really all
about open access and will hopefully be a constructive, positive,
disruptive force.

Mr. DOYLE. Thank you. And Commissioner Adelstein, 30 seconds,
because I have one more question I want to ask you all. Do you
think that wholesaling locks in a business model, or does it guaran-
tee, no matter who wins, new competition?

Mr. ADELSTEIN. I think it is more likely to guarantee new com-
petition. The beauty of wholesale is, no matter who wins, and the
large incumbents could win as well as Google or anybody else, that
they have to provide open networks. They have to provide for com-
petition and all kinds of new entrants with new applications and
new ideas can get involved, can use that small—small licensees as
well. Small operators can use that on a wholesale basis. I think it
really opens up a whole world of competition.

Mr. DOYLE. Thank you. One final question for the panel. In 2004
the FCC issued a report to Congress on a low-power FM inter-
ference testing program, after getting public comment on the engi-
neering studies it commissioned. After reviewing all the facts, the
data and potential for interference, the FCC said in the report,
‘‘Congress should readdress this issue and modify the statute to
eliminate the third adjacent channel distance separation require-
ment for LPFM stations.’’ Does anyone disagree with that? Mr.
Chairman, let the record show that the silence was deafening. My
friend Lee Terry and I have a bill to allow the FCC to expand the
benefits of low-power FM on to more places on the radio dial across
the country. This has been critical during emergencies like Hurri-
cane Katrina, to religious groups trying to spread their message,
and to community groups interested in serving their communities.
It is my hope that the Commission will continue to support these
stations until and after we get this bill signed into law. And I yield
back.

Mr. MARKEY. The gentleman’s time has expired. The Chair recog-
nizes the gentleman from New Jersey, Mr. Ferguson.

Mr. FERGUSON. Thank you, Mr. Chairman.
Mr. MARKEY. Excuse me. I am sorry. The gentleman from Ne-

braska, Mr. Terry. I apologize to the gentleman.
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Mr. TERRY. I love it. Thank you, Mr. Chairman. First, I want to
ask Chairman Martin about the joint board’s recommendation that
caps CETC carriers. I have written a letter suggesting that was a
proper move at the right time. I am wondering if the entire board,
if the FCC is discussing how to handle that recommendation.

Mr. MARTIN. Sure. We certainly are, and I plan on trying to ad-
dress some kind of, and potentially multiple kinds of, reform for
the Universal Service Fund, and I think that trying to establish a
cap is an important measure in trying to control the growth that
occurred on the CETC side. Since I came to the Commission, the
first year I was there, they received about a million dollars. Last
year they received a billion dollars in universal service subsidy
support. And at that kind of growth rate, I am concerned we can’t
afford to continue to do that, so some kind of change has to be
done. I think a cap is one option. I would support that. There may
be other options, but I would support something to control the
growth of the fund.

Mr. TERRY. I appreciate the comment about supporting some-
thing. In the Terry-Boucher Bill, one of the issues with just generi-
cally new entrants, we feel that we should look at actual cost.

Mr. MARTIN. Yes.
Mr. TERRY. And I will open it up to anyone on the board if they

want to discuss the caps versus actual costs or maybe even a com-
bination of them.

Mr. MARTIN. I think that that would, I think, require everyone
to plot their own actual cost. To meet the same kind of standard
that is done for the incumbents would be another good reform. I
think either one would control the growth of the fund, and so I
would support either, but I can——

Mr. TERRY. What are you hearing from your comments, from the
comments submitted to the FCC?

Mr. MARTIN. I think that there are obviously some that are con-
cerned about, some companies that are concerned about it, but I
think that it is important for the Commission to try to take some
measure of reform to control the growth in the fund. So I hope that
we will get support for one of those kind of proposals.

Mr. TERRY. Commissioner Copps?
Mr. COPPS. I think it is time for the Commission to catch up with

folks like you and others in Congress who have urged general com-
prehensive universal service reform. I have suggested that one
thing that Congress could do would be to give us the authority to
collect on intrastate funding, but also, we need the inclusion of
broadband on both sides of the equation. I would support the idea
of getting rid of the identical support rule and doing audits, and
I think if we would do those four things, we would have a pretty
good running start on doing something serious about universal
service and crafting it for the 21st century.

Mr. TERRY. I respect and appreciate those criteria. Commissioner
Adelstein?

Mr. ADELSTEIN. Well, I think the Boucher-Terry Bill is loaded
with provisions that would help us to secure the future of universal
service and make sure that it was run in a fiscally responsible
manner at the same time. Certainly expanding broadband into sup-
ported services makes imminent sense. I think expanding the con-
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tribution base is something that would make it better for every-
body. We need to tighten CETC criteria, as you suggested. I think
it is a great idea to eliminate the identical support rule. It doesn’t
make any sense to have people pay to their universal service on the
basis of somebody else’s costs and not their own. Three years ago
I called for that, and I dissented over on the joint board. I can’t be-
lieve we didn’t do it, and I think it is well overdue that we control
costs through that mechanism immediately.

Mr. TERRY. I appreciate that. Commissioner Tate?
Ms. TATE. Yes, Congressman, and I want to thank you for all

your efforts on your bill, and I want to make clear that when the
joint board made this decision, certainly it wasn’t looking at this
as a long-term solution and said that in its decision. And I agree.
Certainly we need to target this to unserved areas, which was the
entire purpose underlying that and that it doesn’t make sense to
fund multiple carriers when we have decided that an area is a
high-cost area to serve. So the other thing, I guess, that I wanted
to say is regarding the joint board recommendation and that is that
it is really when you asked the chairman about the comments, it
has really spurred a lot of excellent comments, some suggestions of
pilots in areas and certainly back to your point of having more cost-
based subsidies.

Mr. TERRY. I appreciate that. Commissioner McDowell?
Mr. MCDOWELL. Thank you, Congressman. There are a couple of

items, in particular, in your bill that I like, which is to base sup-
port on actual cost and thereby eliminate the identical support
rule. I think the identical support rule is illogical. As well as allow
the targeted use of support to more specific wire centers, at the
wire center level. I came to this job with five principles in mind re-
garding USF reform, and No. 1 on that list is to slow the growth
of the fund; also to broaden the contribution base, among others;
make sure it is competitively neutral; and I think anything we can
do to go in that general direction is positive and constructive.

Mr. TERRY. Very good, since all of those principles are inherent
to this bill. Chairman Martin, are there any parts of the discussion
of universal service reform that are necessary for Congress to do
versus what you can do on your own at the FCC?

Mr. MARTIN. There are several proposals for us to expand the
contribution base in a more technologically neutral manner. We
can move to collecting universal service estimates based upon tele-
phone numbers. That is within our current authority. Several peo-
ple have proposed that the Commission should also expand that to
look at including inter- and intrastate revenue so that it would no
longer try to make that distinction. That is something the Commis-
sion could not do; Congress would have to do.

Mr. TERRY. All right, so we would have to do that. All right. Any
other items that you feel that you would prefer, at least, to have
legislative——

Mr. MARTIN. On this or any issue, I always prefer to have legisla-
tive guidance on exactly what you end up doing. But even if not,
I think we have the authority to do most of the other proposals,
most of them.

Mr. TERRY. Thank you, Chairman. Commissioner Adelstein?
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Mr. ADELSTEIN. One thing that we could really use congressional
help on is adding intrastate revenues into the base. That would
make the base much larger and much fairer for everybody. I think
it is also important that we, as you suggested, exempt universal
service from the Anti-Deficiency Act and that is something we
could use help from Congress on. And of course we would welcome
your guidance on clarifying how support for CETCs could be han-
dled.

Mr. TERRY. Anybody else?
Mr. COPPS. I think that legislative involvement is necessary from

the statutory standpoint on intrastate contributions. I think it is
desirable but not necessary in clarifying to all of us the proper role
of broadband in the universal system, where I think we already
have authority but have been a little bit reluctant to exercise that
authority.

Mr. TERRY. Very good. I appreciate that. Mr. Chairman, I will
yield back my time.

Mr. DOYLE [presiding]. I thank the gentleman. The Chair now
recognizes the chairman of the full committee, the gentleman from
Michigan, Mr. Dingell, for 5 minutes.

Mr. DINGELL. Mr. Chairman, thank you. This question, members
of the Commission, is for all the commissioners. I am pleased that
the Commission is considering adopting rules that would enhance
consumer choice in the wireless device and application markets. I
am concerned, however, that this new approach could possibly lead
to higher prices for consumers, either for services or for handsets.

Now, ladies and gentlemen, because of the limits on time, I
would very much appreciate a yes or no answer to this question,
and we will start with the chairman. Are all of you confident that
this proposal will not result in higher consumer costs? Mr. Chair-
man?

Mr. MARTIN. I don’t think that it will result in higher consumer
costs, particularly when you allow for competition in those
handsets.

Mr. DINGELL. Could the other commissioners please respond?
Mr. COPPS. Yes, I am confident.
Mr. DINGELL. Commissioner?
Mr. ADELSTEIN. Yes.
Mr. DINGELL. Madam Commissioner, yes or no?
Ms. TATE. I hope that it will not.
Mr. DINGELL. Hope. Sir?
Mr. MCDOWELL. No, I am not confident, Mr. Chairman.
Mr. DINGELL. Now this question, again, for all commissioners.

Members of the Commission, this relates to blind bidding. One of
the goals of the auction that is going to occur on the 700 MHz band
should be to facilitate new entry into the broadband market. That
is congressional policy, and I am sure that it is the policy of the
Commission. Some have argued that the incumbent providers
might just bid at the auction to keep new entrants out. One way
the Commission could avoid this problem is to implement blind bid-
ding. Mr. Chairman and then other members of the Commission,
can each of you please tell me if you have considered adopting
blind bidding at this auction?
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Mr. MARTIN. Yes, I have considered and I think that we should
increase the use of blind bidding for this auction, over what we
have done in the past.

Mr. COPPS. On balance, yes.
Mr. DINGELL. Sir?
Mr. ADELSTEIN. I am supportive of blind bidding for this auction.
Mr. DINGELL. Madam Commissioner?
Ms. TATE. I think that more information can help carriers on

knowing how best to bid.
Mr. DINGELL. Thank you. Commissioner?
Mr. MCDOWELL. Yes, I have considered it.
Mr. DINGELL. Now, Chairman Martin, 1 year ago Mr. Markey,

Senators Inouye, Dorgan and I wrote in concerning the Commis-
sion’s treatment of a petition for forbearance filed under section 10
of the Act. This section, as you know, provides that any petition not
acted upon by the Commission, within the applicable timeframe,
shall be deemed granted. Now, could you give me a yes or no an-
swer to this? Could a petition for forbearance be deemed granted
even when the majority of the Commission opposes it?

Mr. MARTIN. When the majority of the Commission opposes it?
Mr. DINGELL. Yes.
Mr. MARTIN. No. In the Commission our internal processes have

already provided that we would circulate an item prior to that for-
bearance deadline, that statutory deadline, and give the Commis-
sion an opportunity to vote on it. And if the majority of the Com-
mission voted on it in a certain way, the Commission would have
to act that way.

Mr. DINGELL. Well, if, however, Mr. Chairman, the Commission
does not act upon the petition within the applicable timeframe, it
is going to be deemed granted, isn’t it?

Mr. MARTIN. Yes, sir, and I would say that, while I have been
chairman and while I am chairman, I would always give the major-
ity of the Commission an opportunity to vote, and we always have.
The one instance in which there was a forbearance that was grant-
ed was because we were without a majority of the Commission, be-
cause we were missing Commissioner McDowell. He had not joined
the Commission and/or was recused. So as a result, the Commis-
sion was tied 2–2. It wasn’t that I didn’t put forth an item; I did.
The problem was there was no majority of the Commission, one
way or another.

Mr. DINGELL. Members of the Commission, your comments,
please.

Mr. COPPS. Could that happen? Yes. Should that happen? No.
And I think we really need to have clarity, long-term, rather than
just relying upon the instincts of one particular chairman along the
line.

Mr. DINGELL. Thank you. Commissioner?
Mr. ADELSTEIN. Certainly it could happen. If the chairman de-

cided that he was in the minority, that he would not allow it to
come to a vote. We have heard that Chairman Martin would oper-
ate differently, and I very much respect and appreciate that, but
we should have procedures in place that would require a vote on
this up or down so that it couldn’t be defeated by a minority.

Mr. DINGELL. Thank you. Madam Commissioner?
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Ms. TATE. I thank Chairman Martin for his thoughtful com-
ments. I agree that he is correct and that the circumstance that
you all are both discussing was just a very unique one.

Mr. DINGELL. Commissioner?
Mr. MCDOWELL. I will also associate my comments with Chair-

man Martin’s, as well. However, I hope, on a going-forward basis,
we have a chance to vote on all forbearance petitions.

Mr. DINGELL. Thank you, ladies and gentlemen. One last ques-
tion. I am concerned that new approaches at the Commission,
adopting rules that would enhance consumer choice, might lead to
higher costs. Is this a worthwhile apprehension or not? Mr. Chair-
man?

Mr. MARTIN. I think it is obviously worth being concerned about,
but I think that the benefits outweigh the costs or the concerns, in
allowing consumers to be able to pick and choose or being able to
take their devices when they go with them and have a more open
platform. I think the benefits outweigh the costs on that.

Mr. DINGELL. Members of the Commission, please.
Mr. COPPS. I think, on balance and over the long run, that con-

sumer choice and competition will lead to lower prices.
Mr. DINGELL. Commissioner?
Mr. ADELSTEIN. I think a competitive market would ultimately

result in, hopefully, lower prices for consumers.
Mr. DINGELL. Thank you. Madam Commissioner?
Ms. TATE. We all hope that there would be lower prices, but we

can’t control what the market will do.
Mr. DINGELL. Thank you. Commissioner?
Mr. MCDOWELL. We should always be concerned if a Commission

action results in higher prices.
Mr. DINGELL. Thank you. Mr. Chairman, thank you for your

kindness.
Mr. DOYLE. Thank you. The Chair now recognizes my good friend

from Texas, the ranking member of the committee.
Mr. BARTON. Thank you. Thank you, Mr. Chairman. It is good

to see you in the Chair. Let me start off on a positive note. Com-
missioner Copps had a suggestion at the end of his written testi-
mony, that we modify the closed meeting rule so that the commis-
sioners could, more than two of them could meet at a time, and I
support that. I don’t know if we need to do anything legislatively,
but if we do, I will be happy to work with the majority, if it is their
will. I think you guys should get together and talk about things.
It could be a good thing.

I want to start off with the chairman, Mr. Martin, on this 700
MHz auction. I have got all kinds of quotes here from my staff,
things you have said about how fierce the marketplace is and how
intense the competition is and how the competitive marketplace is
the best way to get improved results instead of some sort of a regu-
latory approach. And yet on this auction you have come up with
this modification that puts conditions. Why shouldn’t we just let
Google bid? If they have got a better idea, why don’t they go into
the marketplace and bid their $4 billion or $5 billion or whatever
it is and let them use their spectrum like they want? Why should
we set some conditions on it?
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Mr. MARTIN. The conditions that I proposed aren’t designed to
help any particular bidder, Google or anyone else. Indeed, there is
no particular company that likes, necessarily, what I have pro-
posed. Google is as upset about non-inclusion of some of the whole-
sale requirements as other companies are upset about the inclusion
of an open handset or a device portability requirement. I think the
reason I proposed that is not about any of the companies but about
the consumers. In the past, although the wireless market is com-
petitive, particularly on the voice side, the Commission has still
had to impose certain rules to protect consumer interest, like the
ability to take numbers from one carrier to the next.

Mr. BARTON. But I mean, why wouldn’t you just let whatever en-
tity bid and if they want to do some of these things, let them use
the spectrum like they claim? I still don’t see why that is a bad ap-
proach.

Mr. MARTIN. I think that I am concerned that, actually, in the
current environment, there hasn’t been any wireless providers who
have been willing to provide that kind of option for consumers, just
like there wasn’t any wireless provider who allowed any consumer
to take their number with them. And ultimately we had to take
some intervention to make sure that consumers had the ability to
take numbers with them when they changed service providers, and
I think that it may require the Government to provide some kind
of impetus to allow consumers to be able to take their cell phones
that they have purchased with them as well. We are talking about
a requirement that consumers often had to pay $400 for a device
that becomes virtually useless if they try to take it to another car-
rier, and I think that that is not appropriate for consumers.

Mr. BARTON. There is nothing. If you have an open, unfettered
auction, it doesn’t prevent who wins it, if they want to make their
product line so that anybody that uses their services can use any
product, we don’t prevent that.

Mr. MARTIN. We don’t prevent that, and I am not sure that, it
could very well be the incumbents, even with this open handset re-
quirement and an incumbent wins that auction. I am not concerned
about this for any particular company. I am concerned about trying
to allow consumers to have the option of being able to have a more
open platform where they can take their devices and they are in
an unlocked nature.

Mr. BARTON. Well, you must have some concern about your con-
ditions, because you are going to apparently set a minimum bid.
And in case, if the minimum bid is not met, you are going to come
back with an unfettered auction.

Mr. MARTIN. I was concerned, and I was concerned about your
concerns about the impact, which is why I made sure and put a
high minimum bid on there, because I was concerned about the let-
ter that you wrote, saying that any of these kind of conditions
might actually lead to lower prices.

Mr. BARTON. I am impressed that you are aware that I wrote you
a letter.

Mr. MARTIN. I am always well aware.
Mr. BARTON. That is progress.
Mr. MARTIN. And I make sure that we actually set the highest—

we took the highest bid that anyone was willing to pay for any of
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the spectrum in the most recent AWS spectrum. And there were
people that pay for different amounts of spectrum, depending on
how large an area we were auctioning off. We took the highest bid
possible, and we said, on that basis, if we multiplied that by the
amount of spectrum auctioned off here, how much would that be?
And that is the opening bid. So we took the winning bid in the last
auction, and that is the starting bid for this piece of spectrum.

Mr. BARTON. Let me ask Commissioner McDowell a quick ques-
tion. Do you have any concerns that by setting these conditions on
this spectrum in this particular auction, that we set a precedent for
future auctions?

Mr. MCDOWELL. If I understand the question correctly, certainly
there is a precedent set, whatever we do in this auction. As some-
one said earlier, this is the most important auction of the century,
so what we do here is crucial for what we do going forward. When
I was first looking at this auction, I was looking at the AWS auc-
tion, perhaps, as a model where a majority of the winning bidders
who walked away were small businesses or women and minority-
owned businesses, and I thought that was a good way to go ini-
tially. So I certainly had concerns going forward that what we do
here will have a tremendous effect.

Mr. DOYLE. The gentleman’s time has expired.
Mr. BARTON. Could I ask one more? It is just kind of a yes or

no. We have a bill, H.R. 608, that would require more public out-
reach for the DTV transition. It has been introduced by myself and
Mr. Hastert and Mr. Upton. Does the Commission have a position
on that, Chairman Martin? It is pretty straightforward education.

Mr. MARTIN. We certainly appreciate any additional efforts on
consumer outreach, on the DTV transition, so we are supportive of
that.

Mr. BARTON. Thank you. Thank you, Mr. Chairman.
Mr. DOYLE. The Chair now recognizes the gentleman from Illi-

nois, Mr. Rush.
Mr. RUSH. Thank you, Mr. Chairman. This is a question to all

the commissioners, and I want to be fairly brief because I have a
number of questions. Can each of you describe, for this committee,
how you believe the rules that will govern the upcoming 700 MHz
auction will promote women and minority ownership? Beginning
with Commissioner Adelstein.

Mr. ADELSTEIN. Yes. The most important aspect of it is the des-
ignated entity rules. I think they are a little bit tight, frankly, to
make it easy for small companies to come in. They were changed
in the last auction, and we should review those. One other element
that would be very helpful for women and minorities, because this
is going to be very, very expensive spectrum, this is beachfront
property, it is going to go for a lot of money, as the chairman just
said. What we might need to do is put a wholesale requirement on
it so that small businesses can participate, small businesses can
come in and have access to spectrum on a wholesale basis, and that
would be probably the best opportunities for small business and en-
trepreneurs to really get a piece of this action.

Mr. RUSH. They don’t currently exist?
Mr. ADELSTEIN. There is no current proposal before us about

wholesale. A lot of entities have asked for it. Some of the big com-
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panies want that to be an open, completely open spectrum on the
22 MHz. And if that would happen, I think it would really facilitate
entry by women and minorities.

Mr. RUSH. Commissioner Copps?
Mr. COPPS. Well, the DE rules that Commissioner Adelstein

mentioned, the 25-percent bidding credit and then having a diver-
sity of market sizes, license sizes, available for people to bid on, I
think all of those would help. But it is such a glaring problem and
it is so needed for us to make some progress on this front.

Mr. MARTIN. I think it is important for us to both try to have
a variety of geographic and spectrum sizes so that smaller bidders
can participate, and we have done that. And I also think it is im-
portant that we have DE bidding credits, which we do have, up to
25 percent.

Ms. TATE. Obviously, as the only woman, I do share your con-
cerns. We do have the bidding credits in place. I am hopeful that
maybe women and minorities will be able to bid, because of the mix
of sizes of licenses and sizes of geographic areas.

Mr. MCDOWELL. Again, I will also associate my comments with
my distinguished colleagues. One concern I do have is, should the
upper band, as it is now drafted, be deemed too encumbered for
larger players to bid on, they may go down to the lower band where
those smaller market sizes are and the smaller spectrum blocks are
and outbid the smaller entities or minority-owned entities. So I
think that is something we all need to look at.

Mr. RUSH. Are there currently any participants right now in any
of the auctions? Do you have any current applications from minori-
ties and also from women? Can we ascertain a specific number
right now?

Mr. MARTIN. We can’t ascertain a specific number right now, be-
cause where we are in the process, all the people haven’t come for-
ward who want to qualify to participate in the auction, so we can’t
do that.

Mr. RUSH. It has been suggested that if you lessen the geographi-
cal service area that carriers bid for, bid on for spectrum, this will
allow smaller players and startup companies to take part in the
auction. Otherwise only a handful of companies will be able to ac-
tually come up with the capital to bid on spectrum that serves too
much territory. It is argued that shrinking the service area would
help women and minority-owned businesses to compete. Can you
comment on that?

Mr. MARTIN. Sure. I think it is important that we try to provide
an opportunity for some smaller pieces of spectrum, some smaller
geographic areas for smaller entities to participate but also provide
some on a larger basis, because it is important for different kinds
of services. Particularly trying to provide them on a larger geo-
graphic area can be important for people who are trying to come
and compete on a new nationwide basis. So I think that we have
got to design an auction that has a large percentage of the spec-
trum that is being sold on a smaller basis and a large percentage
of it is being sold on a large basis. So I think it is important that
we try to find an appropriate balance.

Mr. RUSH. And merger review. The FCC has been accused of
‘‘bootstrapping’’ and using its authority to approve the transfer of
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licenses to impose other conditions, reportedly for the public good,
on the merged entity. Has the Commission ever used this authority
to promote women and minority ownership?

Mr. MARTIN. There have been instances in which the Commis-
sion has required divestitures. Prior to my time at the Commission,
the Commission had required some divestitures that I know had
gone to some women and minority companies. Certainly when
Chairman Kennard was there I know that occurred. I don’t recall
off the top of my head the exact context of the order, whether it
specifically required it in that context, which requires the
divestitures, and they ended up in those hands. I don’t know.

Mr. RUSH. Under your tenure?
Mr. MARTIN. No, no, I am sorry. That was under Chairman

Kennard. Under our tenure we have required divestitures, but we
haven’t required it to any particular company.

Mr. RUSH. Commissioner Copps, do you have something?
Mr. COPPS. Yes. Under the merger standard we have authority

to range rather widely across the whole spectrum of public interest
considerations, and one of those is clearly diversity, and this is an
area where we not only can but need to act more proactively.

Mr. RUSH. Did you have something?
Mr. ADELSTEIN. I would just add that when we look at the vast

array of mergers among media companies, that media ownership
by minorities is at horribly low levels, 3 percent, when a third of
the country is minority, 3 percent own these licenses, and we have
got to do something about it. So allowing further consolidation of
the media only takes these licenses further out of reach of women
and minorities, and I think we have to be very cautious about al-
lowing any further media consolidation. And anything we do to
change the rules on media ownership should ensure that we en-
hance and not detract the level of minority ownership in this coun-
try.

Mr. DOYLE. The gentleman’s time has expired. The Chair now
recognizes the gentleman from New Jersey, Mr. Ferguson.

Mr. FERGUSON. Thank you, Mr. Chairman. Thanks again to
Chairman Martin and all of our commissioners for being here
today. Chairman Martin, while the committee has been successful
in implementing the E–911 with a class of VOIP provider that is
so-called interconnected, there seems to still remain a significant
gap. Today there are VOIP services being marketed at Radio Shack
and Wal-Mart and other stores every day as a replacement service.
These services are not interconnected, yet they offer outbound call-
ing. They offer calls to regular everyday telephone numbers. Can
you explain why these services are not required to also require
911?

Mr. MARTIN. To be a replacement service for your local tele-
phone, you have to be able to do two things, you have to be able
to call someone, and someone has to be able to call you. For that
to occur, you have to be interconnected into the telephone network.
So what we have said is, if it is a replacement of your local tele-
phone, then they should be required to provide 911. But if it is only
a service that does one side of that, if it only makes calls or only
receives calls, then it can’t be a replacement for your telephone be-
cause it only has half of those services. So we haven’t required 911
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services of them. The one outstanding issue that remains before
the Commission is what if someone—what if a service operator
tries to combine those aspects, so they are trying to sell you in-
bound and outbound together? We have actually got an outstanding
notice on looking at shouldn’t we extend 911 to those kind of serv-
ice providers, because they would be combined in a way that it
would be able to be a substitute. And I think that that would be
a good step, and I have talked about that with the other commis-
sioners, and I think that would be a good thing for us to do.

Mr. FERGUSON. I would encourage that. It just seems that there
is a history here of treating like service alike, and we can get mud-
dled up in some of the specifics and some of the details, but clearly,
I have got a spreadsheet, right, a VOIP overview of two carriers,
comparing, just for instance, Vonage and Skype, Skype, which is
now an unregulated service. I mean, they both require broadband.
They both can be used in multiple locations. They both can be used
with traditional phones. You can have local and long distance call-
ing. You can now have international calling on both. You can both
make calls to traditional phone numbers. I mean, it goes on and
on. I mean, these are like services, it seems, and it just seems a
fair-minded person would say like services ought to be treated
alike.

Mr. MARTIN. I completely agree. The reason why we didn’t apply
it at first to Skype was because they weren’t offering both out-
bound and inbound calling. They were only offering outbound call-
ing. So I think that when they start to offer both, we should apply
the same rules to them.

Mr. FERGUSON. Yes. Well, it just seems to me that, to be fair,
that would make a lot of sense. Commissioner McDowell, turning
then back to the spectrum, I referenced the spectrum auction in my
opening statement. What happens if the winner of the spectrum
concludes that certain devices and applications just won’t work on
its network and that, notwithstanding, the open access require-
ment that has been proposed, won’t the FCC, won’t you all be
forced to get back involved in all sorts of technical specifications on
networks and devices and applications? I mean, couldn’t we avoid
that?

Mr. MCDOWELL. Congressman, you pointed out a very relevant
issue: one of the unintended consequences of a possible encum-
brance is the waiver process that comes after we have a licensee.
So will licensees or winning bidders be filing waivers if they can’t
accommodate the rules? That is a legitimate question to ask and
one of the questions that I am weighing in my deliberations.

Mr. FERGUSON. Well, I appreciated something that you had men-
tioned before. I, myself, am of the view that good spectrum man-
agement should allow entrepreneurs, rather than the Government,
to determine how best to maximize our limited spectrum resources.
Do you think that a departure, the Commission’s seeming depar-
ture from this mentality, can be implemented? I mean, is this going
to foster more flexible and market-oriented spectrum? It seems
what I am hearing is a bit of a departure from this mentality that
has been relatively consistent in the past. Is that wise at this
point?
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Mr. MCDOWELL. Well, another one of the questions I am asking
is not only is the marketplace starting to dissolve the walled gar-
dens, which, as I said earlier, I think is a business model that is
doomed to fail, but we have the introduction of Wi-Fi enabled
handsets. But we also, in the wireless industry as it currently ex-
ists, have about 40 resellers, we call them MVNOs, out there now.
Does that mean a wholesale model, mandate, rather, is not re-
quired? That is something we need to continue to analyze.

Mr. FERGUSON. And as my last follow up, I mean, the Commis-
sion took a proscriptive approach when it wrote the rules to multi-
channel, multi-point distribution service, interactive video and data
services, digital electronic message service. Each of these services
failed. Don’t you worry that the same fate awaits the open access
regime that has been proposed?

Mr. MCDOWELL. A fair question, Congressman.
Mr. FERGUSON. Do you?
Mr. MCDOWELL. Yes, absolutely.
Mr. FERGUSON. Thank you.
Mr. DOYLE. The gentleman’s time has expired. The Chair now

yields to my friend from California, Ms. Eshoo.
Ms. ESHOO. Thank you, Mr. Chairman.
Mr. DOYLE. Will the gentlelady yield for a second?
Ms. ESHOO. Certainly.
Mr. DOYLE. The Chair just wants to make an announcement that

at 12:15, the House is scheduled to make six votes, so I would en-
courage Members—we are going to try to stay within the bounds
of the clock here and see if we can’t get this all in before votes are
in, if possible. If not, we will come back. The gentlelady.

Ms. ESHOO. Thank you, Mr. Chairman. Nice to see you in the
Chair. First to Chairman Martin. This is certainly my own observa-
tion, but I did note that you issued a press release in early June,
on the Second Circuit Court of Appeals decision relative to the in-
decency issue, and I think you conclude your press release by sug-
gesting that a la carte would somehow solve the situation. I don’t
know what that has to do with it. But my unsolicited advice is, be-
cause I looked again yesterday, you still have that press release up,
and I don’t really think it is becoming of an FCC chairman to have
something like that, I mean, in terms of the language it contains.
So that is unsolicited advice, and we will just go from there.

At a recent public hearing that you had, Mr. Chairman, on local-
ism in Portland, ME, you stated that ‘‘establishing and maintaining
a system of local broadcasting that is responsive to the unique in-
terests and needs of individual communities is an extremely impor-
tant policy goal for the Commission. Indeed, along with competition
and diversity, localism is one of the three goals underlying the
media ownership rules.’’ First, I think it is terrific that you had the
field hearing and I understand that you have another one coming
up in September in Chicago, and I think the more you do those,
the better off people are in the communities. So I would congratu-
late you for doing them and hope you do more beyond Chicago.

Now, we know that broadcasters are given the right to use the
public airwaves that are worth billions and billions of dollars, in
exchange for serving the public interest. Now the primary tool at
your disposal is to enforce these obligations. If they are not en-
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forced, then that obligation is not brought to bear and with that
you have approval of broadcast licenses. But I think that that has
really become a ministerial act. I observed that a broadcaster’s li-
cense is up for renewal, isn’t it like once every 8 years? That is a
golden moment when that comes up. That is like essentially once
in a decade, once in a decade, 10 times in a century, essentially.
So what evidence does the Commission have before it to ensure
that broadcasters have really fulfilled their public interest obliga-
tions? What does a broadcaster have to provide? What is your yard-
stick for measuring this obligation? It is very important. It is a crit-
ical obligation, and I think it is really being diminished. So how do
you measure it?

Mr. MARTIN. There has been an increase in concern about how
we should be measuring——

Ms. ESHOO. Well, I know there is an increase in concern. That
is why I am asking you the question.

Mr. MARTIN. That is right.
Ms. ESHOO. I don’t think anything is being done, most frankly,

but maybe you can whet our appetite about what you plan to do.
Mr. MARTIN. Well, actually, I can tell you what I have already

proposed to do, and it has been proposed before the commissioners
and sitting there for a long time, that I proposed at about the same
time we testified last time, that the Commission go on and require
broadcasters to disclose more of what they are doing. We don’t
adopt, actually, minimum requirements about what they are doing
on a local level for a certain amount of local news or a certain
amount of local programming. So we don’t have a minimum
amount they have to report on their license renewal process, but
we do have—I would propose that we have a whole new set of cat-
egories that they should have to do, they should have to fill in dur-
ing that process.

Ms. ESHOO. Are you going to put that in front of the Commis-
sion?

Mr. MARTIN. It is in front of the Commission, and it has been for
quite some time, and I am anxious——

Ms. ESHOO. But when do you plan to actually act on it?
Mr. MARTIN. I am anxious for the other commissioners to. It has

been on circulation, and they can vote at any time. If they don’t
end up voting, at some point I will put it before a meeting, but we
do have some others that we have statutory deadlines on.

Ms. ESHOO. That is good information. Commissioner Copps, do
you want to comment on the quality of this yardstick by which pub-
lic interest will be measured?

Mr. COPPS. Yes, I think before we can enforce public interest ob-
ligations, we need to understand what those public interest obliga-
tions are. Most of them have been frittered away since the 1980s,
so there is precious little left for broadcasters to really get hold of
and say this is what is expected of us and this is what we have
to do if we are going to get a re-license from the Federal Commu-
nications Commission.

So I want us to disclose our exceptions in addition to them dis-
closing, which I think is a great idea and I am for disclosing their
activities. We have to disclose what our expectations are for their
activities and that is where we have failed.
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Ms. ESHOO. Well, that is what I thought.
Mr. DOYLE. The gentlelady’s time has expired.
Ms. ESHOO. What my question was, what is the yardstick by

which the broadcasters are measured by? If you don’t have that,
they can say anything that they want and I think this almost once-
in-a-decade exercise is—the opportunity is lost. So thank you, Mr.
Chairman.

Mr. DOYLE. Thank you. The Chair now recognizes the gentleman
from New York, Mr. Fossella.

Mr. FOSSELLA. Thank you, Mr. Chairman. Chairman Martin, re-
gardless of what happens with the revenue raised, I guess you can
guarantee that—you all talked about the importance of public safe-
ty—that billion dollars or so with respect to the grant program will
be guaranteed, the funding will be there guaranteed?

Mr. MARTIN. Well, sure. I mean, we have said that the 22 MHz,
what I proposed nationwide, has to raise at least $4.6 billion; that
the overall auction has to raise at least $10 billion. If it doesn’t,
it gets re-auctioned without those conditions, and the reserve prices
will always be over a billion. So yes, I think that that will——

Mr. FOSSELLA. And if it were not to meet the reserve price, you
would have sufficient time to re-auction, and the money would be
there pursuant to congressional intent?

Mr. MARTIN. Yes, we will be starting the auctions at the end of
this year, the beginning of next year, so in December or January,
and we are required to deposit the proceeds in the Federal Govern-
ment about this time next year.

Mr. FOSSELLA. So regardless of what happens——
Mr. MARTIN. I think we would be able to end up doing the re-

auction and complete that.
Mr. FOSSELLA. It has been touched upon a little bit. I guess I will

ask just a fundamental question regarding the conditions placed on
the auction. To what degree are consumers taxpayers or taxpayers
consumers? My understanding is that the fair market value of the
spectrum is upwards of about $20 billion. Is that a rough estimate
or is that an accurate estimate of what the spectrum is left
unencumbered?

Mr. MARTIN. I am not sure I can say that that is an accurate es-
timate. CBO had scored it somewhere between $10 billion and $15
billion. I believe CBO had already allocated $10.3 billion, and they
had technically scored it at around $121⁄2 billion. It was their best
estimate. But you are right, some in the industry say it could go
as high as $20 billion, but I think that I would probably have to
say that, at this point, the best estimates would probably be CBO’s.

Mr. FOSSELLA. Again, I ask the question about consumers and
taxpayers. Different people can approach it and say, what is going
to be best for the consumer, whoever wins the auction and obtains
the spectrum, and then they put it into the marketplace. It is in
the eyes of the beholder. But to what degree and how do you—I am
just curious as to the mindset. How do you balance foregoing a po-
tential half a billion dollars or a billion dollars or $11⁄2 billion that
would—nor to the benefit of taxpayers, assuming that the auction
was unencumbered as opposed to this is best for consumers, so we
are going to leave that billion or billion and a half on the table?
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Mr. MARTIN. The Commission’s primary responsibility is to man-
age the spectrum to make sure it is being efficiently utilized for the
overall economic growth of the country, but we certainly want to
make sure we get a fair return on it. But that doesn’t mean we just
simply maximize the amount of revenue an auction could obtain.
For example, we have build-out requirements that say people have
to use the spectrum we auction, because we know that when you
put wireless services out, the overall economy benefits. And it
would be a bad thing from a spectrum management standpoint if
we sold it to people and they didn’t use it. However, economists
would argue and game theorists argue that actually incumbents
would pay a premium to be able to buy spectrum and not use it,
because that would prevent others from competing with them. So
we have to balance consumer and taxpayer interest to get a fair re-
turn but not to purely maximize the return.

We also try to take the spectrum and divide it into smaller
pieces. Actually dividing the spectrum into smaller pieces results in
lower overall auction revenues. Every auction we have had in the
past, the companies are willing to pay a premium for larger geo-
graphic sizes and larger pieces of spectrum. But we intentionally
divide it up into smaller pieces, because we also want to make sure
that there are opportunities for others to be able to participate. So
maximizing taxpayer revenue or auction returns can’t be the only
goal. And indeed, Congress told us that we should balance all of
these goals.

Mr. FOSSELLA. Fair enough. You raised a point. Do you think in-
cumbents would buy this and park it somewhere?

Mr. MARTIN. Without any kind of requirements at all, yes, I
would be worried about that, and indeed there have been auctions
in the past where there has been some spectrum that hasn’t been
utilized throughout the whole geographic areas they bought, be-
cause we didn’t have sufficient——

Mr. FOSSELLA. So again, getting back, and I understand your re-
sponsibilities under the law, but is there a way, has anybody done
some internal analysis as to what that opportunity cost is to the
Treasury, by imposing these conditions?

Mr. MARTIN. I think it is difficult to estimate what the oppor-
tunity cost is on that. I can tell you that you also have to balance
this compared to the other proposals and plans that the Commis-
sion had considered and the other commissioners had supported.
And I would say that actually the most—our internal economists,
based upon past auctions, say that the most significant thing that
would have a negative impact on the amount of money that was
being raised was actually to take this 22 MHz and break it up into
smaller blocks, that that would cost the taxpayers several billion
dollars, based upon the returns on the AWS auction. So I think
that you do have to balance this proposal with others and I think
that the benefits of having 22 MHz together provide a significant
financial incentive for companies to be able to bid on a larger geo-
graphic area and on large pieces of spectrum, that it would balance
out some of the open access conditions. Some of the other proposals
that don’t have that also break the spectrum up into smaller
blocks, and our economists do say that that will result in lower
overall revenues, definitely.
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Mr. FOSSELLA. But let me be clear. With respect to the condi-
tions, there is no determination as to what that value lost is?

Mr. MARTIN. No. And I don’t know if there is any way to give
you—to quantify for you that——

Mr. FOSSELLA. Is one way just to auction it unencumbered?
Mr. MARTIN. Well, even then we wouldn’t be able to quantify it,

because we wouldn’t be able to——
Mr. FOSSELLA. Let us compare it to what——
Mr. MARTIN. There is no way to end up comparing——
Mr. FOSSELLA. Mr. Copps——
Mr. MARTIN. We want to make sure and get, like I said, the fair

return, and I think that, in the AWS auction, all of the winning
bidders, if that was put on, this 62 MHz of spectrum that we are
going to auction, it would result in raising about $10 billion, which
we have guaranteed as a minimum threshold.

Mr. FOSSELLA. Mr. Copps, Commissioner Copps. I am sorry. You
were shaking your head. Did you want to offer something?

Mr. COPPS. No, I am in agreement. I think it is hard to balance.
You have to think about the long-term benefits too. The statute
says encourage new services, encourage competition and efficient
use of the spectrum. If those things really take off, you get new en-
trants and competition, and the gains to the economy would be sig-
nificant.

Mr. FOSSELLA. I have some time left, but I know my colleagues
would like to ask questions, so I will yield back. Thank you.

Mr. DOYLE. Thank you. The Chair now recognizes the gentle-
woman from California, Ms. Harman.

Ms. HARMAN. Thank you, Mr. Chairman. I apologize to the wit-
nesses for stepping out, but as always around here, there are con-
flicts every hour of the day. I gather from staff that no one has
really drilled down on this brilliant idea of the public/private part-
nership. We did just have a conversation, or you did with Mr.
Fossella, about revenues and revenues lost. But first, I want to
state a proposition and see if you agree with me, and my propo-
sition is that it is not just about money. Money is part of what we
are going to get out of this, no question, but I believe that no mat-
ter how many billions of dollars we spend and how big the grants
are to each region or county for their special flavor of local inter-
operability, we will not get to national interoperability unless we
have an architecture that pulls them all together. Does anyone dis-
agree with that?

Mr. COPPS. Amen.
Ms. HARMAN. Amen? Ah. Well, we are having a revival meeting,

that is good, with Commissioner Copps. Right. Therefore it is criti-
cal, and whether the forcing mechanism is the public/private part-
nership or as I think someone on—I am not sure who suggested it,
an all-public format or whatever it is, that we help these commu-
nities, who each have different ideas, get to national interoper-
ability, somehow. Agreed?

Mr. MARTIN. Agreed.
Ms. HARMAN. Agreed. And that is where we get into this notion

of specific protections or some list of requirements for the entity
building out the public/private partnership, right?

Mr. MARTIN. That is right.
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Ms. HARMAN. OK. So now my question is, if we go this route, and
I favor this route, what enforcement mechanisms will there be, or
should there be, to make certain that the private entity complies
with the requirements? Will it be a condition of the license? Can
you revoke the license? Will the conditions be written in the order?
How will you do oversight? I know that Commissioner Copps said,
I think it was Commissioner Copps, that there has to be ongoing
oversight, and that is certainly something I would agree with, and
I would think that everyone here would.

Mr. MARTIN. There would be ongoing oversight of the process,
but I think, most importantly, that we do have, for example, very
strict build-out requirements to make sure that this is being built
out to serve those public safety entities, this piece. We have explic-
itly written into the license a condition of forfeiture if they fail to
meet those build-out requirements. And then, if they did have to
forfeit the license, the public safety entities are provided the right
to purchase those assets automatically. So that is one of the, for
example, one of the safeguards we have put in to make sure that
this is actually going to be built out to solve the interoperability
problem and that the public safety interests are protected.

Ms. HARMAN. How do we have confidence that the public safety
entity, if there is this foreclosure, that is what it sounds like, will
have the competence or the financial viability to be able to build
out the network according to the specifications that are in the
order?

Mr. MARTIN. I would say that I can’t guarantee that. What I
would say is that what we are trying to do is find the best alter-
native of the ones that are within the Commission’s authority to
try to solve the interoperability problem. I think what Commis-
sioner Copps referenced and what you referenced was that the Gov-
ernment could also provide the funding to build out an exclusive
public safety network that would be run and owned by public safe-
ty entities. And if Congress chose to do that and if the Government
chose to do that, obviously that would be something that would be
in the public safety’s interest, and they would have the expertise,
and they would own those assets. But in the absence of that option,
which doesn’t appear to be materializing for public safety, what we
have put forth is something that I think will do the best we can
within our context. But we can’t address all of the issues and we
have got certain safeguards to try to protect it, but I can’t say that
it guarantees that they would have that local know how.

Ms. HARMAN. Well, I hear you. I think Commissioner Copps
wants to comment, too, and my time is running out, but I under-
stand how you got to where you are, and I have been closely follow-
ing this, as I said, with Mr. Pickering, who is going to make me
into a conservative, by his terms, on this issue, and he did point
out, to remind us all, that being conservative can also mean sup-
porting open access, but this just has to work. And I know my time
is over, Mr. Chairman, but could Commissioner Copps comment on
what I have just said?

Mr. COPPS. I just think the public safety requirements have to
be known by whoever is going to bid and win this partnership.
They have to know what is going to be expected of them going in.
And then, second, and I can’t stress this too much, there is the im-
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portant, critical, ongoing role of the FCC to make this happen and
to have the power, when there is a standoff and the decision is not
being made, to make the decision. Now that may entail a more
proactive FCC than we have had in recent years, but this is not
going to work without that kind of authority for us.

Mr. DOYLE. The gentlelady’s time has expired.
Ms. HARMAN. Thank you, Mr. Chairman.
Mr. DOYLE. The Chair now recognizes the gentleman from Geor-

gia, Mr. Deal.
Mr. DEAL. Thank you. In light of the anticipated votes, I will be

brief. Mr. Chairman, you had indicated that the lab would be on
target to issue a report on the white spaces by the end of this
month, which I believe is a week from today. In your estimation,
are they on track to complete that deadline?

Mr. MARTIN. Yes, they are. They will issue their report on the
initial testing of all of those white spaces devices.

Mr. DEAL. And do you anticipate that their report will be thor-
ough in terms of the feasibility of devices, so as not to cause inter-
ference?

Mr. MARTIN. I think it will definitely be thorough. I think that
when we release the report, I am sure that both broadcasters and
the companies that put forth those devices will want to go confirm
them for themselves and work with our engineers. But yes, I think
it will be thorough.

Mr. DEAL. And will you try to make sure that the engineers are
available to those companies?

Mr. MARTIN. Oh, absolutely.
Mr. DEAL. And to our staffs, to answer any questions that may

be left unresolved?
Mr. MARTIN. Absolutely.
Mr. DEAL. And then I understand you are anticipating that you

would implement rules or regulations by October to follow up on
this report, is that correct?

Mr. MARTIN. That is right.
Mr. DEAL. I yield back, Mr. Chairman. Thank you.
Mr. DOYLE. Thank you, Mr. Deal. The Chair now recognizes the

gentleman from Michigan, Mr. Stupak.
Mr. STUPAK. Thank you, Mr. Chairman. I have got a number of

concerns. Commissioner Adelstein, if I can start with you, if I may.
On the 700 MHz auction, rural carriers are becoming increasingly
concerned that the open access conditions on the upper band will
make the lower band more attractive and possibly squeeze them
out. Being from a rural area, I am concerned about that. Would you
care to comment on that?

Mr. ADELSTEIN. Well, I think it is a real concern. I have always
advocated a mix of licenses for rural companies, for small and
midsize companies, and as a matter of fact, the priorities on this
auction as it was originally proposed that there was no what are
called EAs in the lower block, and we managed to get a paired EA
in there that could be available for them. But in this case, what
we have been presented with is the opportunity to do open access,
but it has been tied to a large spectrum block, and in some senses
that is somewhat frustrating. I certainly am concerned about this.
We need to find a balance, and there are certainly tradeoffs when
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you talk about the need for a large 22 MHz block in the upper, to
facilitate the entry of a national player, with the needs of the
smaller and midsized companies.

Mr. STUPAK. Well, this open access issue would also affect new
entrants and minority-owned businesses that Mr. Rush spoke of?

Mr. ADELSTEIN. The open access actually could be a very helpful
provision for small and midsized companies. It would allow them,
if there was a wholesale component to it, to be able to buy access
to that spectrum on a wholesale basis and use that in a very lim-
ited region.

Mr. STUPAK. Commissioner Copps, you mentioned the transition
to digital TV. In my district they just see it as a scheme to buy
more televisions. They don’t see it as really necessary. So we have
a great education to do in this committee, and I think the FCC has
to join with us in letting people know that you really have to do
a digital transition, that it is technology, it is not just to get you
to buy a new TV.

Mr. COPPS. Right.
Mr. STUPAK. But let me ask you this. You were the only joint

board member to dissent on the USF cap. I have concerns about
the cap proposal, in that it could freeze deployment of wireless
areas in parts of the country that need it, like rural areas. Can you
please explain why you dissented?

Mr. COPPS. Well, for a number of reasons. Number 1, I think the
decision got us off the target of comprehensive Universal Service
Fund reform, and I think, with the length of time that the referrals
have been pending since 2002 and 2005, respectively, we should be
dealing in comprehensive proposals right now. I think this particu-
lar cap would have had the maybe unintended but damaging effect
of just getting everybody fighting with everybody else, between
technologies, and we really didn’t need to have that. We are sup-
posed to be looking toward comprehensive reform. I am worried
that some areas and some localities would be shut off new wireless
possibilites, at the same time that we are sitting here talking about
the importance of wireless and 700 MHz. So there were a number
of concerns that I had.

Mr. STUPAK. Thank you. Chairman Martin, I want to ask you a
little about local-into-local deployment. It is proven to be mutually
beneficial to satellite operators and broadcasters, but according to
the latest FCC filings, EchoStar has local-into-local service in 170
television markets, while DirecTV has local-into-local service in
142, and there is a total of 210 television markets. So that leaves
at least 40 markets where satellite is not carrying the local broad-
cast channels. Several of these markets are in my district and are
not carried. Do you think the DTV transition provides an oppor-
tunity for satellite companies to deploy local-into-local, nationwide,
to all television markets? Broadcasters have a date certain that you
have to switch to digital television. Do you support a date certain
for local-into-local rollout? And one more, if I may. Do you support
making deployment of local-into-local into all media markets a con-
dition of the Liberty Media acquisition of DirecTV?

Mr. MARTIN. I do think that it would be helpful, from a consumer
perspective, for carrying the local broadcast signals by those plat-
forms. So I have always thought that that was positive from a con-
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sumer perspective and a policy perspective. But Congress actually
made the determination that it is opposed to a pure must-carry re-
gime, like was imposed upon cable. They were going to impose a
regime that allowed what was called a carry one, carry all provi-
sion, where if a satellite distributor decided to carry one, it had to
carry them all. And that was in part because of the more limited
bandwidth that satellite has. So while from a policy perspective I
think that is a good thing, I think the Commission needs to respect
Congress’s balance of those interests, where they determined that
we wouldn’t require all local-into-local, but rather have a carry one,
carry all provision on a market-by-market basis and that is why
the Commission has tried to——

Mr. DOYLE. The gentleman’s time has expired. The Chair now
recognizes the gentleman from Mississippi, Mr. Pickering.

Mr. PICKERING. Thank you, Mr. Chairman. My first question, Mr.
Chairman, deals with the public/private sector partnership. Specifi-
cally, if we expect a private sector company or entity to bid and
then build a system, billions of dollars at stake, and with the public
safety community to have the certainty that they will have a na-
tional network in a very timely way, when we have security, safety
and lives at stake and as my other colleagues have mentioned, that
we have not really resolved interoperability or made much progress
since both 9/11 and Katrina. So timeliness and urgency of getting
this built is very important, and what I see as an important compo-
nent of that is an effective dispute resolution mechanism between
the private and the public partner. How do you envision that dis-
pute resolution working in a very timely and certain way, Mr.
Chairman?

Mr. MARTIN. One of the things that I think that the Commission
has learned by watching some of the challenges with the re-band-
ing processes that occurred in the 800 MHz frequencies is that the
disputes between the public safety and the private entities, without
an effective dispute resolution process, can actually drag on, that
re-banding process. So unlike in that area where we actually send
it off to a mediator to try to mediate those differences, what we are
saying here is that there will be 6 months to negotiate between
those public and private entities but that all of those unresolved
issues will be decided affirmatively by the Commission and that
the Commission must approve that public safety and private part-
nership and all of those unresolved issues, in order for them to get
the license to end up being in this process. So that, I think, forces
the Commission to act very promptly, after the 6 months, if there
are any unresolved issues.

Mr. PICKERING. Do you have timetables on the Commission to re-
solve disputes?

Mr. MARTIN. I mean, no, but if my other commissioners have
some suggestions on what they would like, I will put something in
there for a guarantee when we resolve it.

Mr. PICKERING. I think it is very important to have tight time-
tables so that there is certainty, both to the private partner and
to the public safety. And whether it is an FCC or a binding arbitra-
tion process, there has to be certainty and there has to be a very
tight timetable. The second question I have, Mr. Chairman, is that
we want bidders and builders, not buyers and squatters, and this
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is just too valuable a spectrum to have speculation or warehousing.
And so my question to you is your benchmark at 41⁄2 years is 35
percent of the geographic area to be built out. What happens if a
company does not meet that 4-year target? What is the enforce-
ment mechanism at that point?

Mr. MARTIN. Our enforcement mechanism is slightly different for
the public/private partnership piece of spectrum than in the rest of
the commercial spectrum.

Mr. PICKERING. And my particular question here is on the rest
of the commercial spectrum.

Mr. MARTIN. The rest of the commercial spectrum. On the rest
of the commercial spectrum we do have a series of enforcement
mechanisms and penalties for failing to meet those, so that, for ex-
ample, the timeframe for your license and for the rest of your
build-out is shortened, as one of the penalties, for example, to auto-
matically keep saying if you fail to meet it. But we do have certain
kinds of penalties, and I would just point out again that the build-
out requirements in this, that we have proposed, or that I have
proposed, are the strictest build-out requirements that the Com-
mission has ever proposed in any auction.

Mr. PICKERING. I would just encourage the Commission to make
sure that you have real teeth in your enforcement, so that some-
body who buys with no intention of building cannot fail at 41⁄2
years and still hold the spectrum until 7 or 8 or 10 years without
ever building. So I do hope that you have a tough enforcement
mechanism, whether it is a use or lose or some other mechanism,
so that that spectrum can be put back out by somebody who will
truly build out the broadband for all parts of the country. The next
question concerns special access, Mr. Chairman. What is your time-
table on addressing special access? When do you think that the
analysis will be complete, and what time do you think the Commis-
sion will act upon that question?

Mr. MARTIN. The Commission just put out the notice recently.
The comments and reply comments aren’t in yet, but we put on an
extremely tight timeframe for comments or reply comments to
come in. And as soon as those comments come in, I will. I cir-
culated an options memo to the commissioners previously on this
issue, which is how we ended up in a notice situation, and I will
follow that up with another options memo for the commissioners to
give input, and then I will instruct the Commission staff to do it
as quickly as possible after that. I think September was the time-
frame that Chairman Markey had encouraged us to try to act.

Mr. PICKERING. I want to commend you on publicly stating that
the full Commission will vote on the forbearance. And then, finally,
I would like to just express my concerns on the possibility of a USF
cap on the wireless side. And these are my concerns: 700 MHz and
broadband wireless build-out is tied to USF, and you should not see
the policy as separate. Mr. Chairman, could I ask for 15 seconds?
Fifteen seconds. So the build-out of the 700 is tied to USF. And so
with aggressive build-out requirements, we need USF for rural
areas to achieve those build-out requirements. And second, I am
concerned that a temporary stop gap could become permanent and
take away the incentive for comprehensive reform. And the wire-
less sector is the more efficient lower cost, and I just don’t want
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to see them disadvantaged in the long term. And with that I yield
back.

Mr. DOYLE. Thank you. The gentleman’s time has expired. The
gentleman from Texas, Mr. Green.

Mr. GREEN. Thank you, Mr. Chairman. Again, I know it has been
a long morning for our commissioners. Chairman Martin, you men-
tioned in your testimony a number of retailers that are not prop-
erly marketing analog television sets, and other companies have
still been importing sets without a digital tuner. One, I am dis-
appointed to hear this, and how widespread is this problem? And
in addition to fines, has the Commission taken any other steps to
respond to these problems?

Mr. MARTIN. I would say that our investigation is that the impor-
tation of televisions that don’t meet our tuner requirements has
been somewhat limited. That has not been as widespread a prob-
lem. We have found that it has probably been more of a widespread
problem that our recent orders requiring retailers to identify tele-
visions that have more limited capability, that retailers were less
aware of and less in compliance with that rule. But it has been sig-
nificant, but it has been more. The number of televisions was sig-
nificant, that were coming in, but the number of companies that
were in violation was relatively few. So I am more optimistic that
our significant fines in that area will address that issue, and we
will hopefully try to deter anybody else from trying to bring in tele-
visions without those tuners.

Mr. GREEN. OK. So the few companies, they have been dealt
with, and so we will no longer see, I guess, these televisions being
imported that do not have the digital tuners?

Mr. MARTIN. We imposed significant fines, and I am hopeful of
that, but we will continue to try to investigate that and act on any
other complaints that we get.

Mr. GREEN. And I know you have heard it in other opening state-
ments from members, on your outreach and how effective you be-
lieve the Commission is being in reaching our elderly, our low in-
come and our non-English speaking households, and is there a plan
by the Commission to actually target these groups to make sure
they know that the digital will be required?

Mr. MARTIN. I think that our outreach to individual groups di-
rectly has been more limited, as our congressional budgetary over-
sight committee is aware. We have asked for funding for that di-
rectly in the past. We had not gotten it in the past, but it is in our
budget, and it has been approved this year, actually even more
money than we asked for. That will allow us to do the kind of di-
rect outreach you are talking about, to particular populations that
are more likely to be unaware, like the elderly, and I am more
hopeful that——

Mr. GREEN. OK, thank you. Commissioner Copps, one of the
problems we have in our Houston area that public safety has expe-
rienced involves not only interoperability but the current infra-
structure is not reliable under extreme conditions. For example,
handheld devices aren’t able to penetrate smoke to communicate
with one another during, for example, a refinery fire. Can you
elaborate on your tests and what feedback you are getting from
public safety on their needs from the 700 MHz network? Given the
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characteristics of the 700 MHz, do you think it could resolve some
of these issues?

Mr. COPPS. Well, I think we are in the process of trying to gather
data and information like that, and we put out a notice recently,
asking for better input on the ability of wireless phones to operate
in buildings and some other questions too. So I think we need to
better understand not only the capacities and the capabilities but
the limitations of this, and I look forward to the comments on that
proceeding.

Mr. GREEN. Two weeks ago the ITC ruled on a patent dispute be-
tween Broadcom and Qualcomm, essentially freezing the import of
numerous handsets bound for the U.S. Verizon recently settled,
agreeing to pay $6 for a handset. However, public safety is still not
able to obtain these handsets. Have you looked into the matter,
and do you perceive that the action threatens our public safety
communications?

Mr. MARTIN. Oh, I am sorry.
Mr. GREEN. Yes.
Mr. MARTIN. The Commission has looked into that matter. We

weighed in at the ITC with our concerns that the kind of ban on
the importation of any of these devices could actually have a nega-
tive impact on the public interest. We weighed in there, and we
subsequently weighed in at the administration with the same facts,
concerns and our concern with that ban.

Mr. GREEN. OK, I appreciate it. Thank you, Mr. Chairman.
Mr. DOYLE. Thank you. Gentleman yields back. The Chair now

recognizes the gentleman from California.
Mr. RADANOVICH. Thank you, Mr. Chairman, and Commis-

sioners, to the hearing. I do have a couple questions of Commis-
sioner Tate. Commissioner Tate, advocates of the open access con-
ditions on the spectrum say that there has been a market failure.
In your opinion, has there been a market failure in the wireless in-
dustry, and if so, what is the evidence?

Ms. TATE. I wasn’t sure that the item drew that conclusion, that
there was a market failure. I thought that the item specifically
talked about the issue of device portability, and I am trying to be
responsive, but I truly do have an open mind, and part of being
here today was to hear from you all about what you do think. I
have meetings all the rest of the week with commenters, since we
have just received the item. So I wasn’t aware that that conclusion
was drawn.

Mr. RADANOVICH. All right. In its April 700 MHz order, the FCC
acknowledged that the congressionally mandated competitive bid-
ding process ensures that spectrum licenses are assigned to those
who place the highest value on the resource, will be suited to put
the licenses to their most efficient use. But if the FCC opposes open
access conditions, it would be substituting its own judgment for
that of the market via the congressionally mandated competitive
bidding process. Can you tell me if that is a good idea, and if so,
why?

Ms. TATE. Well, I think that as the chairman pointed out, that
not only are we talking about the value of the spectrum and maxi-
mizing the value of the spectrum but whether or not value equals
dollar signs. And so in some cases, it may be that we need to look
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at other public policy aspects, and that has to do with consumer
choice and portability of the devices. But as I said, I am still open
as to where I am at the conclusion of the day and how I am going
to vote.

Mr. RADANOVICH. Very good. All right, thank you to you and also
to the panel of witnesses. Yield back, Mr. Chairman.

Mr. DOYLE. Thank you. Chair now recognizes the gentlelady from
California, Ms. Capps.

Mrs. CAPPS. And I want to complement the vice chair, my seat
mate. Nice elevation. I have a question for the three Commis-
sioners who serve on the Task Force on Media and Childhood Obe-
sity. Chairman Martin, I believe it is, and Commissioner Copps
and Commissioner Tate. The major concession so far has been an
initiative announced by the Council of Better Business Bureaus.
Among 11 companies that represent two-thirds of food advertising
targeted at children, these companies have committed to not adver-
tise to children under 12 unless the food products meet a nutri-
tional standard.

First of all, kudos to the industry for recognizing that this is a
problem. My question, however, is the standard that is chosen by
the companies, themselves, and whether or not this is sufficient.
This is my question to each of you. Do you believe that a uniform
standard would help, in this case, the children’s health situation?
So Commissioner Martin, Chairman Martin, to start. Brief, maybe.
Brief answers from the three of you.

Mr. MARTIN. Standards are always helpful in trying to evaluate
it, but I think that this has been important that these companies
have been willing to do this on a voluntary basis.

Mrs. CAPPS. I agree.
Mr. MARTIN. And I also have not heard yet from all of the advo-

cacy groups about what they think about the standard that was
drawn by these companies, so I would say I need to hear from them
before I could give you a final answer on it.

Mrs. CAPPS. That is good and I just want to say it is nice to give
the industry first crack at it and now you are waiting, I hear, to
hear back a little more from some of the advocacy groups and you
are willing to entertain the possibility of standards? Depending on
what they say?

Mr. MARTIN. Yes, we have certain limitations on who the compa-
nies are. R30 is actually a media company which is actually much
more limited with what they were willing to agree to. But yes,
within the companies that are within our purview, yes.

Mrs. CAPPS. How about you?
Mr. COPPS. Well, if you are going to have a uniform standard, I

guess the first thing you have to be sure of is, is it a commitment
that really reflects something meaningful. But I applaud the fact
that the food companies are beginning to step up. I think it is be-
coming clear now that the media companies have some consider-
able work to do to match and hopefully even exceed that perform-
ance.

Mrs. CAPPS. So you are not opposed to having some standard
come from outside the industry and the media?
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Mr. COPPS. I think that is something that we could look at de-
pending upon the range of commitments that we get from both the
food industry and the media industries.

Mrs. CAPPS. OK, thank you. And Commissioner Tate.
Ms. TATE. Yes, Congresswoman. I had the opportunity to go actu-

ally tour Kellogg and they have standards that deal with, for in-
stance, the WIC Program or with HHS standards or standards for
the food that goes into public schools. So there are multiple stand-
ards that they are dealing with, and I guess I would just want us
to be careful that the entities, the Federal entities, that they al-
ready work with—in many cases, they are actually using Govern-
ment food standards, and so I think that that is one thing that we
ought to look at before we move forward on oh, let us develop an-
other standard for the companies.

Mrs. CAPPS. That is a good point. Another topic and a little bit
of time. Chairman Martin, at the oversight hearing in March I
asked you why the Commission hadn’t completed a rulemaking to
reinstate consumer protection, such as restrictions on slamming
and the disclosure of private information, which was lost when the
FCC reclassified broadband as an ‘‘information service’’ subject to
title I rather than title II of the Telecommunications Act. At that
time, the rulemaking had been languishing for about a year and a
half, and now it has been about 2 years, so can you give us an up-
date on the status of that rulemaking? And again, I want to follow
up with a couple of other commissioners.

Mr. MARTIN. We have taken several important steps to address
many of the issues that were first identified in that rulemaking, so
we have adopted, for example, just two meetings ago, we adopted
some significant consumer protections for the disabled, which was
one of the issues.

Mrs. CAPPS. Yes.
Mr. MARTIN. So instead of taking it as just one rulemaking, we

have taken the disparate pieces and have been trying to work on
each one of them, so we did that on public safety and 911, on dis-
abilities, and I anticipate we have already taken some steps on pri-
vacy, to extend our privacy rules. I think we will continue doing
that and will complete the comprehensive—hopefully, we will be
able to have had addressed all of those issues by the end of this
year.

Mrs. CAPPS. Excellent. Mr. Adelstein, do you want to comment?
Mr. ADELSTEIN. I certainly hope we would. It has been 2 years

since that has been pending, and we have already reclassified other
services, so we are spending our time doing all these reclassifica-
tions without putting consumers first, and when we saw major pri-
vacy issues, we talked about privacy, as this committee has, and
there hasn’t been a comprehensive solution to the privacy issue.
Truth in billing, slamming, cramming, access to persons with dis-
abilities we have done, but we have universal service issues that
also aren’t dealt with. We just heard about a major discontinuance.
We haven’t dealt with that issue. We have got outage reporting,
rate averaging, there are all these issues regarding how consumers
are affected that we haven’t dealt with, and I am pleased to hear
the chairman say we are going to do that expeditiously.
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Mr. DOYLE. The gentlelady’s time has expired. As you see, we
have votes on the floor, and we want to try to finish this hearing
so we don’t keep our commissioners here another hour.

Mrs. CAPPS. Thank you.
Mr. DOYLE. The Chair now recognizes the gentleman from Flor-

ida.
Mr. STEARNS. Thank you, Mr. Chairman. Chairman Martin, the

first question I have for you is a position that you had dealing with
network neutrality and trying to bring that into your position on
wireless broadband and infrastructure. At the last oversight hear-
ing you said that you opposed network neutrality conditions in the
wireline context because it deterred investment in broadband infra-
structure,

Mr. MARTIN. Yes.
Mr. STEARNS. But wireless broadband infrastructure is even less

developed than wireline broadband infrastructure. I would think
you would be more worried about chilling wireless investment with
your proposed auction’s conditions, which I mentioned in my open-
ing statement earlier.

Mr. MARTIN. I am concerned about imposing network neutrality
requirements on wireline infrastructure, and I would also be equal-
ly concerned about network neutrality requirements on wireless in-
frastructure. That is why I haven’t proposed network neutrality re-
quirements on wireless. Indeed, on the wireline infrastructure
today, you can plug in a phone that you buy from the phone com-
pany or you can plug in a phone that you buy from Radio Shack
or one from Best Buy and all of them work. And that works today
on the wireline infrastructure, and there is no network neutrality
that applies to wireline infrastructure.

Network neutrality deals with actually the selling of that capac-
ity under a more restricted basis. What I am proposing to do on
wireless is exactly what already occurs on wireline today, and that
is why I agree with the statement that network neutrality should
not apply to wireline, and that is why I am not proposing network
neutrality applied to wireless. I couldn’t be proposing network neu-
trality requirements on wireless, or those would be requirements
that would be network neutrality on wireline and we have deter-
mined that they are not.

Mr. STEARNS. Are there any conditions that you foresee that
would change dealing with wireless broadband infrastructure that
might change your thought on this? I think what you are saying
is that network neutrality that applied is not necessarily applicable
in the same context.

Mr. MARTIN. I don’t think that what we have proposed, these
kind of open Carterfone type rules are network neutrality at all.

Mr. STEARNS. OK.
Mr. MARTIN. Indeed, they are not considered network neutrality

in the wireline context, nor should they be considered network neu-
trality in the wireless.

Mr. STEARNS. OK, let me go on. I have a letter here. It has ap-
proximately 140 small and regional wireless carriers that say
Chairman Martin’s auction proposal will raise the spectrum costs
for smaller providers. In fact, they think it, perhaps, would shut
them out altogether. The reason is that larger providers will bid on
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the smaller licenses which don’t have conditions. I ask unanimous
consent that this letter be submitted into the record, Mr. Chair-
man.

Mr. STEARNS. And Commissioner Tate, you have built your ca-
reer on rural issues. Do you support this proposal, knowing that it
possibly could hurt small and rural wireless providers?

Ms. TATE. Well, in looking at the spectrum as the plan presently
before us in this item, it has the same or even a similar mix of li-
censes, both in terms of geographic areas and in the size of the li-
censes.

Mr. STEARNS. Do you support this proposal?
Ms. TATE. I am sorry, I really am trying to be responsive.
Mr. STEARNS. OK.
Ms. TATE. But I have not decided how I am going to vote.
Mr. STEARNS. This letter was sent to you on July 16, and it was

addressed to yourself as well as all of them, and so my question
is, I guess——

Ms. TATE. No, sir. I don’t want to do anything that would harm
rural areas.

Mr. STEARNS. OK.
Ms. TATE. I want broadband to go into rural areas.
Mr. STEARNS. I understand.
Ms. TATE. Right now, the item that is proposed and the way that

the band plan is lined out has a generous mix of different sizes of
geographic——

Mr. STEARNS. Would you say you agree with this 50 percent of
the time?

Ms. TATE. I would be happy to read the letter and get back with
you later today.

Mr. STEARNS. So you haven’t read the letter?
Ms. TATE. I have not.
Mr. STEARNS. Even though it was addressed to you July 16?
Ms. TATE. I am sorry. I have not——
Mr. STEARNS. No, I understand. We have got a pig in a basket.

Commissioner McDowell, what are your thoughts?
Mr. MCDOWELL. I share those concerns outlined in the letter. I

have spoken with many small carriers from across the country,
that they are concerned they might be shut out of this auction, so
that is something I am carefully considering as we go forward.

Mr. STEARNS. OK. I guess the other two commissioners might
want to comment on this, too? And I guess are you worried about
the little guy, the 140 signatures on here or——

Mr. MARTIN. Sure, I am worried about the little providers, but
I think we need to have a mix of areas of spectrum, and what we
are doing in this 700 MHz auction is distributing spectrum in geo-
graphic areas that is very similar to what we have done in the past
with a mix of them for small areas for some small providers to com-
pete; midsize areas and some larger areas.

Mr. STEARNS. Mr. Chairman, we are almost out. Can I just ask
the other two commissioners if they agree with what is in this let-
ter or not?

Mr. DOYLE. Yes, yes or nos.
Mr. STEARNS. Just yes or no. Commissioner Copps.
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Mr. COPPS. I can’t give you a yes or no. Do we have concerns
about that? Am I going to be doing my dead-level best to make sure
that this auction is good for rural consumers, rural companies and
rural America? Yes.

Mr. STEARNS. I think that letter raises some real concerns we
have to watch out for in this, but it is difficult. We are trying to
get a good mix and balance of the different license sizes.

Mr. DOYLE. The gentleman’s time has expired.
Mr. STEARNS. Thank you.
Mr. DOYLE. Without objection, the Chair recognizes the gentle-

woman from Tennessee.
Mrs. BLACKBURN. Thank you, Mr. Chairman, and I will be brief.

I want to thank all of you for your time today, and I want to thank
you for your willingness to have discussions with us as we have
seen you and the issues that come out. And I am going to go right
where Mr. Stearns was and follow on with this, with our small re-
gional and rural carriers. This is terribly important to us, so let me
ask the question this way, and then each of you give me a yes or
no.

Isn’t spectrum from these carriers and the citizens they serve
more important or as important to you than giving the open access
experiment to Google? So is it as important to you to give rural car-
riers access, the small rural and regional, as it is to have this ex-
periment with Google? So Commissioner Adelstein, you first.

Mr. ADELSTEIN. Well, I do think they are both important, and I
think we need to find the right balance between the two in the
final item.

Mrs. BLACKBURN. OK.
Mr. COPPS. Yes, and I hope we have an auction that will accom-

modate both.
Mrs. BLACKBURN. Chairman Martin?
Mr. MARTIN. I don’t agree with the premise that this is an exper-

iment for Google, but what I will say is that rural consumers are
just as important as the urban——

Mrs. BLACKBURN. OK. Commissioner Tate?
Mr. MARTIN. And all consumers being able to take devices with

them is important.
Mrs. BLACKBURN. OK. Commissioner Tate?
Ms. TATE. I am very concerned about rural consumers.
Mrs. BLACKBURN. OK.
Ms. TATE. I do not know how I am going to end up voting.
Mrs. BLACKBURN. OK. Commissioner McDowell?
Mr. MCDOWELL. Yes.
Mrs. BLACKBURN. Thank you, sir. OK, Chairman Martin, you

made a statement during your comment that you had to balance
consumer interest and taxpayer interest, and sir, I would rec-
ommend or would offer to you that those are one and the same,
and we have to be willing to say that our taxpayers deserve the
maximum return from their investment in the Deficit Reduction
Act. And we all know that we are looking at something that really
smacks of corporate welfare for a company with a $170 billion mar-
ket cap, if we are not very careful about how we approach this, and
that is why I think the comments about an important experiment
are of concern to many of us here.
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So as you look at this, I have been so curious about Google’s offer
to bid up to $4.6 billion in a reserve price for the 22 MHz. That
is really curious to me, because I look at it, and I go back and I
look at the 10 MHz of the 3G spectrum that was given to Nextel
3 years ago, and now we have 22 MHz on the block, and this is
higher quality, and it is coming available nearly 4 years following
the 3G auction, and you would think that it would be worth more.
At the same time, we go in and we look at the discussions around
the advanced wireless service auction and the rules that were set
forth there in phase I of the 4G auction process. And I would like
to ask you, are you aware of any proposal during the rulemaking
process for AWS that sought open access for the spectrum?

Mr. MARTIN. I am not aware of any proposal during that AWS.
There might have been, but I am not aware of any.

Mrs. BLACKBURN. OK. Well, thank you. I will tell you, that con-
cerns us that we see now you are looking at having this experiment
in the open access proposals that are there, because we know that
what has changed during that period of time is probably not a lot
except the expansion of the wireless market to additional industry
players. You are seeing increased competition in the regional and
local markets and lower prices and an increase of service for con-
sumers.

So our question becomes what makes the 700 MHz auction dif-
ferent from AWS, and why do potential bidders and competitors to
the folks who bid on that spectrum deserve open access restrictions
that are not standard industry practice today?

Mr. MARTIN. I am interested in consumers being able and deserv-
ing of the ability to have more flexibility with the telephones that
they are buying, and I am concerned about the industry practices,
as you called them, today, just like I think the consumers, in the
end, were deserving of being able to take their telephone number
with them when they switched carriers. I think that they are de-
serving of being able to take the telephone that they have had to
buy and pay for with them as well. And so I think that I am con-
cerned about that practice as the industry practice today. Yes, I
am.

Mrs. BLACKBURN. OK, thank you very much. I will yield back,
Mr. Chairman.

Mr. MARKEY [presiding]. The gentlelady’s time has expired. And
unfortunately there are five roll calls that are now going to be con-
ducted in order out on the House floor, so we will have to bring
this hearing to a conclusion. Before I do, though, I ask Commis-
sioners Tate and McDowell whether or not they would support ap-
plying Carterfone protections for consumer devices in this slice of
the spectrum that the chairman wants to set aside. And I don’t
know if you have had time to think about it in the last 3 hours.
You can firm up your views. Are you still undecided on that?

Ms. TATE. Perhaps when we leave today, all the carriers will an-
nounce that they are opening all their devices and we will all be
able to take them with us.

Mr. MARKEY. Right after that non-caloric hot fudge sundae is an-
nounced as well, as the new solution to dieters. Commissioner
McDowell?
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Mr. MCDOWELL. Throughout this whole proceeding, Mr. Chair-
man, I am keeping an open mind. I am still responsive to all argu-
ments, right now, leaning against the proposal, however, on that
aspect of it.

Mr. MARKEY. Well, let me just say this in conclusion. First of all,
it was a great hearing, and we very much appreciate the commis-
sioners when they come up here. You can see that there is an in-
credible amount of interest in everything that you do. I have been
on this committee for 31 years. I remember back when I arrived
here in 1976, that Carterfone was a huge issue. AT&T was still ar-
guing how onerous a burden this would be upon them, as it was
fully being implemented, that people could actually go to a phone
store and buy a different color phone than black, that they could
buy another kind of a device and actually plug it into the phone
jack. And AT&T was making this incredible argument as to how
actually potentially it could bring down the entire phone system of
greater Boston or New York if the wrong kind of phone was pur-
chased and put in any individual jack anywhere in America. And
that actually was the key hearing for me that I actually announced
that I was now in favor of breaking up AT&T, because it really
doesn’t do any good if you can win all of these Nobel prizes in basic
research in Bell Labs but you can’t figure out how to have some
other company just plug in a phone into the same phone jack and
be able to talk to their mother somewhere in the rest of the coun-
try.

And so Carterfone, to me, was the big moment, as is kind of the
application of those same principles here in the wireless market-
place. When people buy one of these $500, $600, and there is no
question, it is going to wind up $700, $800 devices, that they ought
to be able to take it with them. I found that, in the 8th grade at
the Immaculate Conception Grammar School, they explained this
concept of anthropomorphism, which is applying human qualities
to inanimate objects. And as we all know, this new sophisticated
iPhone is now a part of people’s families. It is no longer just a de-
vice. It is every single human interaction that these people have is
now programmed into these devices, and it is a very expensive de-
vice, and people should not be forced to swallow the cost of it.

Similarly, back in 1993, when this committee was moving over
200 MHz of spectrum, in working with the FCC we were able to
devise something that said that the first and second companies, the
two incumbents, could not bid for the third, fourth, fifth and sixth
license that we were creating across the country, unless they did
not own a license in any one of those marketplaces. And in that
way, we would have the extra competition, the third, fourth and
fifth and sixth companies in every market, there would be a real
pressure to innovate, a real pressure to lower prices, a real pres-
sure to force the first two companies to move to digital from analog.
They were both still analog in 1993. And guess what happened?

Once the Federal Communications Commission adopted those
policies, all of a sudden, by 1995, 1996, the first two companies
were announcing their digital plans, their lower price plans. No
longer 50 cents a minute; now 10 cents a minute or lower. And that
was because a plan was put together that would benefit consumers,
benefit innovation, benefit entrepreneurs who were ready to move
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and ready to make the changes. And I think you are at that same
historic juncture as that Carterfone decision and that decision in
1993, 1994 to move to real competition out in the marketplace and
a competition which unleashes all of this creativity that is pent up.
We know it is. We know it is there. We know that what we are
seeing in other countries in the world would happen here if we cre-
ated the conditions for it. That is real competition.

And so to you, I think the challenge, as it always is, is to create
a paranoia-inducing Darwinian competition out in the marketplace
for devices, for applications, for the American consumer but also for
all of those entrepreneurs across the country. And I do hope, sin-
cerely, that you respond to the historic challenge. It has been the
FCC over the years that has led the charge in opening up to the
American people and its entrepreneurs all of these opportunities.

As former Chairman Barton said earlier, it is the sector which
is leading the country right now, and we have a chance to make
it lead the world as well. In these particular areas we are not right
now, but with, I think, a little bit of flexibility on the part of the
Commission and some recognition of the opportunities that would
open up for entrepreneurs and for consumers across the country,
then I think it would make a real difference.

So I thank you for all of your attention to these issues. And with-
out objection, a letter from Mr. Dingell and myself and the Com-
mission’s response will be entered into the hearing record regard-
ing franchising issues, at this point in the record.

Again, with thanks of the subcommittee and an invitation for you
to return in the fall to discuss, in a follow-up hearing, all of these
issues that we have been discussing today and especially to you,
Mr. Chairman, given the circumstances under which you are testi-
fying today. With the thanks of this committee, this hearing is ad-
journed. Thank you.

[Whereupon, at 1:10 p.m., the subcommittee was adjourned.]
[Material submitted for inclusion in the record follows:]
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