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MEDICARE PROGRAM EFFICIENCY AND
INTEGRITY

WEDNESDAY, APRIL 18, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON HEALTH,

COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to call, at 2:35 p.m., in room
2123 of the Rayburn House Office Building, Hon. Frank Pallone,
Jr. (chairman) presiding.

Members present: Representatives Green, DeGette, Capps, Allen,
Schakowsky, Solis, Hooley, Matheson, Deal, Cubin, Pitts, Murphy,
Burgess, Blackburn and Barton.

Staff present: Erin Bzymek, Yvette Fontenot, Brin Frazier, Amy
Hall, Christie Houlihan, Bridgett Taylor, Robert Clark, and Kris-
tine Blackwood.

OPENING STATEMENT OF HON. FRANK PALLONE, JR, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW JER-
SEY
Mr. PALLONE. I want to call this meeting to order.
Today we are having a hearing on ‘‘Medicare Program Efficiency

and Integrity.’’ I will recognize myself for an opening statement ini-
tially.

Since it was enacted, the Medicare Program has been a reliable
source of health care for our Nation’s seniors and disabled and it
goes without saying that if it were not for the Medicare Program,
some of our most vulnerable populations would have little, if any,
way to access important medical care. Accordingly, we must make
every effort to ensure that the Medicare Program remains intact
and available for future generations who will undoubtedly come to
rely upon its services, and part of our efforts must focus on ensur-
ing that all of Medicare’s payment policies are both fair and effi-
cient. Currently, I don’t believe that is the case. It should come as
no surprise to anyone that many of us in Congress have strong con-
cerns about payments to Medicare Advantage plans.

I have to admit, I am perplexed by the disparity in payments be-
tween these private plans and traditional Medicare. It makes little
sense to me why Medicare payments for Medicare Advantage en-
rollees are on average 12 percent higher than what Medicare pays
for beneficiaries enrolled in traditional Medicare. It flies in the face
of the intent behind the program as I believe MedPAC, which has
done substantial work in this area, will attest to later today. These
excessive payments are wasteful and result in unnecessary costs
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for the program as well as for its beneficiaries and the American
taxpayers, and some of my good friends I assume on the other side
of the aisle are going to argue that the Medicare Advantage Pro-
gram provides value to the Medicare Program in the form of great-
er savings and enhanced benefits for enrollees but it seems to me
that no matter how you try to sell it, it is just lipstick on a pig.
The evidence just isn’t there to back up these assertions.

The Medicare Advantage program is not the only area in which
we would likely achieve greater value out of Medicare dollars we
spend. I am looking forward to hearing from our witnesses today
on what other areas we should focus our attention on improving
payment efficiency within the Medicare Program.

But I do believe that eliminating overpayments and improper
payments will only go so far. There is another side to this coin that
involves ensuring the integrity of the Medicare Program. I admit
my concern about ensuring Medicare Program integrity is some-
what parochial. This past year there were a couple of instances in
my home State of New Jersey where providers were accused of im-
proper billing which may have cost the Medicare and Medicaid pro-
grams hundreds of millions of dollars. In the first instance, the
University of Medicine and Dentistry of New Jersey, UMDNJ,
which is the Nation’s largest health science university, overcharged
Medicare and Medicaid to the tune of at least $4.9 million. Millions
more could be owed. It was revealed by a Federal probe that the
university was improperly billing for services at its outpatient clin-
ics. As a result, the university could have been prosecuted, which
would have made it ineligible for Federal funding and would have
effectively shut down one of the largest health care providers in the
State. Now, fortunately, this did not happen. In another instance
last year, it was revealed that St. Barnabas Health Systems, which
is the largest health care provider in the State of New Jersey, set-
tled allegations that it inflated charges under the Medicare outlier
payment system, which reimburses providers for patients whose
costs are unusually high due to serious illnesses. Under this agree-
ment, St. Barnabas has agreed to pay back $265 million.

It is important to note that the improper behavior is not all
about the monetary cost to Medicare, it is about access as well. I
think it is clear that when the integrity of the Medicare Program
or participating providers are called into question, beneficiaries’ ac-
cess to care in jeopardized. In New Jersey, for example, if UMDNJ
were forced to close, many low-income and elderly who rely upon
the university for treatment services would have had nowhere else
to turn.

That is why I think it is so important that we take the issue of
Medicare Program integrity seriously. I will be interested to hear
from our witnesses from both the Department of Health and
Human Services Office of the Inspector General and the Depart-
ment of Justice as to what steps they are taking to prevent similar
circumstances from happening again. Needless to say, today’s hear-
ing is very critical. We have a responsibility to ensure the preserva-
tion of the Medicare Program for our Nation’s seniors and disabled.

I would like to thank all of our witnesses for being here today.
I look forward to your testimony. Obviously what you say is going
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to be very important to what we do in the next few weeks, and
thank you again for being here.

I now recognize our ranking member, Mr. Deal.
Mr. DEAL. Thank you.

OPENING STATEMENT OF HON. NATHAN DEAL, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF GEORGIA

I think we all know that Medicare is a program that services
about 44 million beneficiaries and costs about $450 billion. In a
program of this size and importance, it is obviously vital that this
committee maintain vigilant oversight to ensure that beneficiaries
are being provided with high-quality health services and that the
taxpayers are protected from funding fraud or abuse. During my
tenure in Congress, we have certainly found areas in the program
in need of reform and also tried to make changes to the program
to help contain the exponential cost growth. Without reform, the
projected growth of the program threatens Medicare solvency into
the future absent a significant cost increase to the taxpayers. The
efficiency of Medicare is important to ensure beneficiaries receive
appropriate high-quality health care and that taxpayers and bene-
ficiaries receive the maximum benefit from their dollars.

One area of inefficiency which has always been a concern for me
is the area of imaging. MedPAC’s March payment policy report
summarized the problem well by stating, and I quote, ‘‘We have ob-
served rapid and sustained growth in the volume of imaging serv-
ices for Medicare beneficiaries which has led to concerns about
quality and patient safety and potential overuse of imaging serv-
ices.’’ The volume of imaging services per Medicare beneficiary ex-
perienced a dramatic 9 percent growth in 2005. In a 2006 survey,
19 percent of physicians reported that their practice expanded im-
aging services in the last year. Additionally, MedPAC reports that
the average annual growth and the volume of imaging services per
beneficiary between 2000 and 2004 was 10.3 percent with the most
dramatic growth occurring in MRI services. This kind of growth
has been coupled with mounting concern about overutilization of
imaging services and self-referrals.

A case being prosecuted by the Illinois attorney general high-
lights this very well. The attorney general contends that more than
20 Chicago-area radiology centers engaged in a widespread scheme
to win referrals for MRIs by paying illegal kickbacks to doctors.
Cases like this highlight the need for close scrutiny into the area
of imaging to ensure fraud and abuse are not one of the contribut-
ing factors to volume growth.

It is my belief that the payment reductions made in the Deficit
Reduction Act were a blunt instrument to address the imaging
issue, and I hope the committee will take a more thorough look at
this area to craft an imaging policy that prevents both overutiliza-
tion and protects patients from receiving needless and potentially
harmful scans.

I am sure today’s witnesses will call attention to other areas
within the Medicare Program in need of reform to ensure the pro-
gram’s effectiveness into the future. It is important that we con-
tinue to reform the Medicare Programs and ways to focus on pro-
viding beneficiaries with continued high-quality health services.
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Hearings like this also highlight that despite our best efforts,
there are some inherent weaknesses in Government-provided
health care. Recognizing this, I hope the committee will look be-
yond Government provision of health care to broad-based patient-
focused reforms which would improve health care delivery in both
the public and he private markets.

I thank our witnesses for appearing today and I look forward to
your testimony.

I yield back the balance of my time.
Mr. PALLONE. Thank you.
Next I would recognize our vice chair, Mr. Green, for 5 minutes.

OPENNIG STATEMENT OF HON. GENE GREEN, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. GREEN. Thank you, Mr. Chairman, for holding this hearing
on efficiency and integrity of the Medicare Program. I know the
subcommittee is working hard to determine the best way to reform
the physician payment under Medicare, and this hearing will pro-
vide us with important information on how we seek to accomplish
that goal. The harsh budget realities dictate that any effort to re-
form this would have to be accompanied by increased efficiency
within the Medicare Program and continued commitment to ensur-
ing the integrity of the program.

I am pleased to see that MedPAC continues to press for care co-
ordination and increased efficiency within Medicare. There is no
question that care coordination would facilitate better health care
outcomes for Medicare beneficiaries. A study published last year by
Health Affairs concluded that nearly 20 million Medicare bene-
ficiaries, or 50 percent of the beneficiary population, have five or
more required medical treatments. We also know that 20 percent
of the Medicare population has five or more chronic conditions and
these beneficiaries account for two-thirds of all Medicare spending.
Care coordination for these beneficiaries with multiple chronic con-
ditions would improve efficiency within the Medicare Program and
improve health outcomes for those beneficiaries who too often re-
ceive conflicting information and duplicative services from provid-
ers addressing different health care needs.

To address this issue, we are putting finishing touches on legisla-
tion that would provide a geriatric assessment and chronic care co-
ordination benefit under Medicare part B. Under the bill, the high
cost Medicare beneficiaries with multiple chronic conditions will be
eligible to participate in a new voluntary care coordination benefit.
A chronic care manager of the beneficiary’s choosing would imple-
ment a care coordination plan with the beneficiary’s other provid-
ers who would utilize clinical decision support, health information
technology, medication management techniques and beneficiary
education to ensure that the most appropriate health care is deliv-
ered with consideration given to the full range of the beneficiary’s
health condition. This legislation offers us a good start to begin ad-
dressing the structural problems of the current Medicare payment
system and that has kept the Medicare Program from adapting to
the chronic needs of our seniors.

To increase efficiency, we also have to take a look at the Medi-
care Advantage program. MedPAC’s most recent report confirmed
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that Medicare Advantage are paid on average 12 percent more
than traditional Medicare with private fee-for-service plans under
Medicare part C receiving 19 percent more than traditional Medi-
care payments. To be sure, MA plans are quick to point out that
they offer additional benefits to their enrollees and that is true, but
I remember vividly the deal we struck with the Medicare Advan-
tage plans. All along Medicare Advantage plans claimed that they
would provide additional benefits and increase efficiency at the
same or lower cost than traditional Medicare. It was never meant
to be part of the deal to pay them more for these services. All Medi-
care beneficiaries end up paying for these overpayments due to
ever-increasing part B premiums. On behalf of all Medicare bene-
ficiaries and the American taxpayer, I think it is high time we hold
Medicare Advantage to the deal they made with us back years ago.

I thank our witnesses for being here, and I will yield back my
time, Mr. Chairman.

Mr. PALLONE. Thank you.
I recognize our ranking member of the full committee, Mr. Bar-

ton.

OPENING STATEMENT OF HON. JOE BARTON, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. BARTON. Thank you, Mr. Chairman. I sincerely want to com-
pliment you on holding this hearing. This is the type of work that
is not sexy, it is not seeking publicity, it is just doing the nitty-grit-
ty nuts-and-bolts oversight and review of the ongoing programs of
our Government and I want to honestly and sincerely commend
you and Ranking Member Deal for doing this. It is very, very im-
portant.

As we go through today’s hearing, I am going to be especially in-
terested in hearing what the witnesses have to say about some-
thing that I have been promoting in Medicare for a number of
years, that is, competitive bidding of durable medical equipment,
prosthetics, orthotics and supplies. Price competition is almost al-
ways a good thing. There are some times that decisions have to be
made in a crisis and once in a while there is something that is only
by a single vendor but those times are rare. That is why I was the
author of the competitive bidding proposal during consideration of
the Medicare Modernization Act several years ago. I am pleased
that the Centers for Medicare and Medicaid Services have just im-
plemented this provision in a final rule. With the new rules come
important accreditation and quality standards for suppliers, some-
thing that I think has been long overdue.

The Office of Inspector General will testify later this afternoon
of its recent work reviewing suppliers in south Florida. According
to the OIG, 45 percent of suppliers in three counties in south Flor-
ida did not meet one or more of five Medicare enrollment require-
ments. The accreditation and quality standards of the competitive
bidding program will hopefully reduce such potential fraud and
abuse, making suppliers more accountable and saving money for all
our taxpayers.

The competitive bidding program that is being implemented will
help sure that Medicare is paying the appropriate market-based
price for these products. When fully implemented in 2010, competi-
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tive bidding is projected to save Medicare over $1 billion a year.
There will be savings to beneficiaries as well and it will improve
people’s access to quality suppliers, reduce out-of-pocket costs.
Since beneficiaries pay a 20 percent co-pay, it is only fair to ensure
that the beneficiary can realize the best price that is available that
the market can offer.

I am also eager to hear the panel’s testimony on improvements
to the Medicare Program overall. I am concerned about a discus-
sion around cutting the Medicare Advantage plans. Medicare man-
aged care is not new to the Medicare Program. It has been offered
a beneficiary choice in coverage since the inception of the Medicare
Program. Over the past few decades we have tinkered with the
managed-care option, adjusting the manner in which we reimburse
plans in a number of major bills over the years. Plan participation
has fluctuated. At time participation has been low, then it has been
higher, then low again in the 1990’s despite high enrollment num-
bers.

I remember what we experienced in the late 1990’s and early
part of this decade. I remember when our constituents were
disenrolled and their extreme unhappiness at losing that particular
option. You see, most of, if not all, beneficiaries like Medicare Ad-
vantage and they are willing to show it, so I am somewhat con-
cerned with discussions of cutting over $60 billion out of this part
of Medicare, which has such a high degree of universal satisfaction
among the beneficiaries. There are currently over 8.3 million bene-
ficiaries enrolled in Medicare Advantage plans and the number of
beneficiaries choosing this option has increased by almost 54 per-
cent in the last 2 years. So I have to ask, if it is working, why
break it. And I understand that most of the discussion around cut-
ting the rates is driven by the need to find a magic-bullet offset for
spending on other health care programs, but if it is good policy, I
don’t see why we have to disrupt a benefit that is working well to
great satisfaction of those that are enrolled in that particular op-
tion so that if we do that, we won’t have to find an offset because
we are going to keep spending the money where the people want
it to be spent. It seems to me that we should do our jobs so that
they can keep their benefits, not the other way around. If you don’t
believe the program is working, just ask the folks that have better
access to enrolling in a plan today than ever before. These plans
are an important option for low-income and minority beneficiaries.
Fifty-seven percent of the enrolled beneficiaries have income of less
than $30,000. These plans can reduce cost-sharing relative to tradi-
tional Medicare. It shows in the satisfaction numbers. Eighty-six
percent of the enrollees have access to a plan that does not charge
them a premium at all—86 percent. And it is not just the savings.
It is about access to care afforded by these plans and beneficiary
choice.

I could go on and on but my basic point is, that these Medicare
Advantage plans are offering better access to care. More than 80
percent of them provide coverage for hospital stays beyond the tra-
ditional Medicare benefit. More than 75 percent cover routine eye
and hearing tests. Over 98 percent of the beneficiaries can even en-
roll in a plan that offers preventive dental benefits.
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Mr. Chairman, I share with you and Chairman Dingell and
Ranking Member Deal a commitment to address the physician pay-
ment issue, which is a very costly item in Medicare. We need to
work together, roll up our sleeves and look at that particular part
of Medicare to see if there is not something that we can do to help
our health care providers, all the various physician groups so that
they will stay in the Medicare plan and give the benefits to our
beneficiaries.

With that, Mr. Chairman, I yield back and look forward to the
hearing and working with you and others as we try to come to solu-
tions to some of the problems that we are going to hear about
today.

Mr. PALLONE. Thank you.
I recognize the gentlewoman from California, Mrs. Capps.

OPENING STATEMENT OF HON. LOIS CAPPS, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF CALIFORNIA

Mrs. CAPPS. Thank you, Mr. Pallone, and I want to thank you
as well for holding this hearing, a hearing which is long overdue.

Medicare is one of the most important benefits we provide to the
elderly and the disabled. As a society, we have a responsibility; in-
deed, I would call it a privilege, to provide care for those who are
most vulnerable. But what level of care can we provide when the
program itself is fraught with wasteful spending and structural
problems? It is my observation that we are looking for waste, fraud
and abuse in all the wrong places. It is so obvious that priorities
are being misplaced. We have a system that provides disincentives
for preventive care, a system that picks and chooses treatments to
cover, often at reimbursement rates with no clear connection to the
actual cost of providing that care. What am I to say to a constitu-
ent who asks why her Medicare summary notices reflect a reim-
bursement to her provider for $2,000 more than the provider
charged her for treatment, or to my constituent who asks why
Medicare continues to pay maintenance fees on rented equipment
that has never required maintenance, and when those fees have al-
ready total to several times more than the cost of purchasing the
equipment outright? I will discuss those situations in more depth
later but they are just two examples of wasteful spending in the
same system that is underlying for primary care services in my dis-
trict by as much as 5 percent, or why are certain private insurance
plans receiving up to 12 percent more for the same services pro-
vided at a lower cost by other providers when there is no clear evi-
dence of increased benefits to the beneficiaries? Why is Medicare
reimbursing providers who perform certain diagnostic tests in their
offices and ambulatory service centers at rates so low that it is
driving their patients back to hospitals where the costs of providing
these services are so much greater? Cost-saving services from diag-
nostic tests provide earlier screening and earlier intervention and
treatment, saving both lives and Medicare dollars. Why is Medicare
paying private contracts per audit they perform regardless of what
the outcome is with no incentive to target bad actors over law-abid-
ing ones?

As a health professional myself, it is so disturbing to see a health
care program that thinks efficiency means immediately cost-cutting
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instead of preventing disease and improving health. I am very anx-
ious to hear what our witnesses today have to say about this, Mr.
Chairman, and I am eager to work with our committee to address
these pressing problems.

I yield back the balance of my time.
Mr. PALLONE. Thank you.
I know Mr. Murphy is just walking in, but you would be next if

you like. I recognize the gentleman.

OPENING STATEMENT OF HON. TIM MURPHY, A REPRESENTA-
TIVE IN CONGRESS FROM THE COMMONWEALTH OF PENN-
SYLVANIA

Mr. MURPHY. Thank you, Mr. Chairman. I appreciate it.
Our health care system is broken and must be reformed, and fix-

ing the system is not about who is paying, it is about what we are
paying for. A broken system is not fixed by just shifting additional
payments to seniors, families, employers or taxpayers, but I believe
affordability must begin with some fundamental reforms to quality,
accessibility and safety for patients. Medicare spends about $372
billion annually and it is estimated that it will be bankrupt by
2019, 7 years earlier than previously expected, and 23 years earlier
than Social Security, and I believe we need to transform our sys-
tem to protect our seniors.

The Medicare Payment Advisory Commission recommends a
number of suggestions from reducing payments to providers and
Medicare managed-care plans to implementing pay for performance
and care coordination programs. I believe care coordination can sig-
nificantly reduce health care costs. For example, the University of
Pittsburgh initiated a patient care management program for diabe-
tes and reduced re-hospitalizations by 75 percent. Washington Hos-
pital in Pennsylvania reduced re-hospitalizations for patients with
heart disease by 50 percent, all from having folks monitor appoint-
ments, medications, diet, lab tests and treatment. These are real
savings.

Recently we passed legislation providing a case manager to every
wounded warrior in our military but we still don’t have incentives
for patient care management programs to reduce health care costs
for out patients. I believe we can’t continue to finance a broken
health care system and expect different results, and I believe we
need to transform our health care system and invest patient care
management dollars to save billions of lives and thousands of dol-
lars.

Any time we are faced with talking to folks from the Medicare
Program and talking about efficiency and integrity. I believe these
are the kind of things we need to be doing. After all, the sad truth
of this is, is Medicare will reimburse doctors for sadly amputating
the leg of someone with diabetes and severe problems but we
haven’t yet adjusted to the system of paying a few bucks each time
to have a nurse call the patient and saying have you gotten your
lab tests done, you haven’t filled your prescription for insulin, how
are you feeling today. We really need to make some major changes
on that and I am so pleased that this committee is going to review
these issues. I hope that we can review these and make some
changes not only to such things as what I just mentioned but also
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providing more allowance for doctors to volunteer at community
health centers and by actively working to also eliminate infections
from hospitals, because one of the sad truths too is, we also spend
an awful lot of money reimbursing doctors and hospitals for an in-
fection the patient picked up while they were there. As a matter
of fact, some 2 million people a year contract an infection while in
a hospital or health care center. It claims 90,000 lives and $50 bil-
lion a year. As we look at Medicare efficiency and integrity, I hope
we are looking at these things too so we can look at fixing the sys-
tem and not just financing it.

Thank you, Mr. Chairman.
Mr. PALLONE. Thank you.
The gentleman from Maine.

OPENING STATEMENT OF HON. TOM ALLEN, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF MAINE

Mr. ALLEN. Mr. Chairman, thank you for calling this important
hearing to examine efforts to improve the Medicare Program. In-
creasing efficiency and eliminating waste, fraud and abuse will
keep the Medicare Program strong. Every dollar that we recover
can provide additional services to beneficiaries. This committee
needs to consider the improper payments recently reported by CMS
in the fee-for-service program including $9.8 billion in overpay-
ments and $1 billion in underpayments. We also need to examine
the overpayments to private Medicare Advantage plans. They re-
ceive 12 percent more on average than traditional Medicare for
treating comparable beneficiaries. While some Medicare advantage
plans provide more services than traditional Medicare, their ad-
ministrative costs are estimated to be 20 percent, much higher
than traditional Medicare’s 3 percent. If Medicare Advantage pay-
ment plans were brought in line with traditional Medicare, CBO
estimates it would save $65 billion over 5 years.

I want to suggest a third issue to consider today: improving the
evidence base for health care decision-making. Mr. Miller, I know
you address this matter in your testimony. There is broad-based bi-
partisan agreement that we need to get better value for our Medi-
care dollar. Comparative effectiveness research involves evaluation
of the relative safety and effectiveness of different pharmaceuticals,
medical devices or medical procedures used to treat the same or
similar illnesses or conditions. Comparative effectiveness research
has great potential to improve health care quality and patient out-
comes while ensuring that consumers receive the best care at the
best value. The Effective Health Care program at the Agency for
Healthcare Research and Quality, authorized under MMA, con-
ducts systematic reviews of existing literature to identify what
treatments work best, for whom, when and at what cost. AHRQ
and its research partners synthesize the science and have built a
meaningful evidence base. Working with a meager budget of $15
million, originally authorized at $50, AHRQ has completed seven
reports on the treatment options for cancer-related anemia, low
bone density, depression and gastroesophageal reflux disorder dis-
ease, among others. Seven additional studies are underway. The
promise of comparative effectiveness research to improve care, pa-
tient outcomes and save Federal funds is significant. I will soon be
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introducing legislation to bolster comparative effectiveness re-
search, and I will be inviting my colleagues to join me as a cospon-
sor of the bill.

With that, Mr. Chairman, I thank the witnesses for being here
and yield back the balance of my time.

Mr. BARTON. Mr. Chairman, could I just compliment the gen-
tleman on his pronunciation. He did that very well.

Mr. PALLONE. I was listening to that also. I didn’t know whether
it was correct or not though.

Mr. BARTON. He said it like it is correct.
Mr. PALLONE. Gastro—what was it?
Mr. ALLEN. Gastroesophageal. I do not know if it is right either.
Mr. PALLONE. Very good. I will compliment you too.
I recognize Ms. Solis.

OPENING STATEMENT OF HON. HILDA L. SOLIS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALIFOR-
NIA

Ms. SOLIS. Thank you, Mr. Chairman, and thank you for holding
the hearing today.

In 1965, Congress created Medicare because seniors had dif-
ficulty obtaining affordable health care insurance. Seniors were
promised that after a lifetime of working and paying into Medicare,
they would have access to health care coverage during their retire-
ment years regardless of their geographic location, their age and
their income. Today more than 44 million seniors and people with
permanent disabilities depend on Medicare to meet their health
needs. In the coming decades, even more people will become bene-
ficiaries of the program. I represent about 70,000 Medicare bene-
ficiaries in my current district. They have entrusted the Govern-
ment with their tax dollars and depend on us to oversee Medicare
and to ensure that it runs efficiently.

In 2006, Medicare comprised 13 percent of the Federal budget
and 19 percent of total health expenditures. Health care costs, as
you know have skyrocketed and part B premiums are quickly be-
coming unaffordable. This is particularly troublesome, given the
importance of access to quality affordable health care in minority
communities, which often encounter greater burdens of disease.
Unfortunately, low-income Medicare beneficiaries tend to be dis-
proportionately Latino. Although Latinos make up only 6 percent
of the Medicare beneficiaries, more than 14 percent are low-income
seniors. Sixteen percent of Medicare beneficiaries in California
alone are Latino. In 2006, a MedPAC report stated that 7.1 percent
of Latino Medicare beneficiaries delayed getting care due to cost,
proof that people with access to health insurance are not always
able to receive services.

I have heard from my constituents that some California physi-
cians have stopped taking new Medicare patients because of inad-
equate reimbursement. Given this existing reality, I am concerned
about proposed cuts to Medicare providers. Less access to care will
result in a disastrous increase in health disparities in our commu-
nity. I am interested to hear MedPAC’s view about payments to
Medicare Advantage plans, especially since the private fee-for-serv-
ice plans are paid 19 percent more than traditional Medicare.
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I thank the witnesses for coming today and I look forward to
hearing your response.

Mr. PALLONE. Thank you.
I recognize the gentleman from Utah.
Mr. MATHESON. Mr. Chairman, I have a written statement I will

just submit for the record, and I will yield back.
[The prepared statement of Mr. Matheson follows:]

PREPARED STATEMENT OF HON. JIM MATHESON, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF UTAH

Thank you, Chairman Pallone and Ranking Member Deal.
I want to thank you for holding this hearing today on the Medicare Program effi-

ciency and integrity. This discussion today is a significant step in examining Medi-
care policy and one that requires a thorough review and consideration by Congress.
I am happy that this hearing is being held at a time where we have the opportunity
to improve health care reform for all Americans.

I also want to thank our distinguished guests. In my review of the testimony, I
am looking forward to learning and identifying areas from our panel where the
Medicare program is meeting the needs of the beneficiaries and investigating areas
where reform needs to be made.

I am pleased to be a part of this committee and I am confident that due diligence
will be given to the many health policy issues that continue to have long-term impli-
cations for the Medicare Program, including an issue that I am concerned with—
the Medicare reimbursement for physician services. Having met with so many
Utahns about the inadequacies of the current formula for determining physician re-
imbursement, it is my hope that we can make some progress on this issue during
this session of Congress.

In addition, I am aware that we are looking to programs in Medicare to help sup-
plement the State Children’s Health Insurance Program. I hope to learn more re-
garding the options available to us to fully fund this significant, bipartisan partner-
ship for children without negatively impacting services or access to programs that
are successfully working for our Nation’s seniors, especially those in rural or under-
served areas. In 2007, 8.3 million beneficiaries chose to receive their health care
benefits through a Medicare Advantage plan. Across the Nation, 85 percent of these
chose a Medicare Advantage plan with prescription drug coverage. In my district,
we have 19 percent of Medicare beneficiaries who have chosen a Medicare Advan-
tage plan for their health insurance coverage and who rely on these programs for—
vision, hearing, dental, fitness, mental health, and alternative health benefits.

I look forward to hearing the panel’s views and expertise on a number of these
issues within the Medicare program.

Thank you, Mr. Chairman.

Mr. PALLONE. Thank you.
The gentlewoman from Oregon.

OPENING STATEMENT OF HON. DARLENE HOOLEY, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF OREGON

Ms. HOOLEY. Thank you, Mr. Chairman, for holding this hearing.
I have always firmly believed in the importance of building vot-

ers’ faith in Government. Ensuring that Government programs pro-
vide services efficiently without waste, fraud and abuse is critical
to that effort. We have a responsibility to provide quality health
care for our citizens and seniors and an obligation to be good stew-
ards of taxpayers’ money.

As I have said before, Oregon physicians provide services more
efficiently than those in many other parts of the country. They are
so under-reimbursed to the point that many of them will not take
new Medicare patients. As a consequence, I believe the physicians
in Oregon welcome initiatives to improve efficiency in Medicare be-
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cause the current system provides the most benefit to those provid-
ers who are least efficient.

The MedPAC recommendations to provide comparative research
utilization measures to physicians would be a step in the right di-
rection. Letting physicians with high resource use know how they
compare to their fellow physicians would be a start in a positive
conversation that currently does not exist. Another MedPAC rec-
ommendation, pay for performance in Medicare, has the potential
to improve care and provide a better benefit for our seniors. How-
ever, just like with MedPAC’s comparative resource utilization
measures, it is critical to have appropriate risk adjustment meas-
ures in pay for performance. We do not want a pay-for-performance
system that punishes physicians who care for older and sicker pa-
tients or those with more complex conditions. With any pay-for-per-
formance system, we must make sure that all measures are clini-
cally valid and that physicians play an integral role in developing
and implementing appropriate standards. Physicians have the ex-
pertise in their area of specialty. We have to rely on that knowl-
edge when creating a pay-for-performance system so that it works
for both seniors and the providers.

In the area of program integrity, I am glad to see that progress
has been made. A decline in payment error rates from over 10 per-
cent in fiscal year 2004 to 4.4 percent in 2006 is a great accom-
plishment, and I congratulate you on that. The Department of Jus-
tice has similarly done an outstanding job of collecting $2.2 billion
in judgments and settlements in fraud and abuse cases in 2006.
However, the DOJ says in its testimony today that current funding
levels are not sufficient to eliminate the backlog of fraud and abuse
cases. The Office of the Inspector General, the Department of
Health and Human Services said it recovers an average of $13 for
every $1 spent on that office. We need to make sure that we are
investing sufficient funds to stay aggressive in bringing cases
against the small minority of providers that abuse the public’s
trust. We should also not punish those providers who are the most
efficient.

Again, thank you, Mr. Chairman, for holding this hearing, and
I am looking forward to our witnesses. Thank you.

Mr. PALLONE. Thank you.
The gentlewoman from Illinois, Ms. Schakowsky.

OPENING STATEMENT OF HON. JAN SCHAKOWSKY, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Ms. SCHAKOWSKY. Thank you, Mr. Chairman.
I am so glad that we are holding this hearing on Medicare, which

passed in 1965 and our chairman, Chairman Dingell, was not only
a member of the House at that time, but as I understand it was
actually presiding in the chair when Medicare passed, and since
then it has been one of the most popular and effective and well-
administered programs and most popular among our citizens, and
so today we are here about how we can make Medicare even better,
even more efficient.

I am very glad MedPAC, CMS, the DOJ and the Inspector Gen-
eral’s Office are represented here today and I look forward to hear-
ing those ideas on the use of comparative effectiveness, ways to re-
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duce medical errors and inappropriate utilization and expanded ac-
cess to preventive services. I also hope that we can focus on the in-
efficiencies involved in providing enormous subsidies to private
plans in Medicare.

Marilyn Moon, a former public trustee of Social Security and
Medicare trust funds, states in her recent book, Medicare: A Policy
Primer, ‘‘Over the past 30 years Medicare has been more successful
on a per capita basis of holding down the costs of health spending
growth than has private insurance.’’ Medicare also spends less on
administrative costs. There are of course many ways to make Medi-
care even more efficient but moving more toward privatization of
Medicare is not one of them. I wasn’t here when Congress first cre-
ated Medicare Plus Choice, the forerunner of today’s Medicare Ad-
vantage programs, but as the executive director at the time of the
Illinois State Council of Senior Citizens, I had many concerns about
allowing private plans to infiltrate Medicare. The argument then
was that Medicare private plans would cost less because of their
greater efficiency, saving Medicare and taxpayers money while pro-
viding better benefits. But today it is clear that the theoretical
promise has not been met. Medicare Advantage private plans on
average cost 12 percent more than traditional Medicare and some
plans are paying 40 percent more. When beneficiaries move from
traditional Medicare to private plans, it costs us more, not less. We
are paying billions of dollars each year to subsidize private plans
that serve less than one in five beneficiaries while other important
health needs are not being met. I find it hard to argue that that
is an efficient or proper use of limited resources.

I am particularly interested in looking at the role of private fee-
for-service plans, the fastest-growing sector of the Medicare Advan-
tage market, which also happens to receive the highest level of ex-
cess payments. I believe there is little, if any, value added with
these plans. I hope we will look into them more closely. The argu-
ment simply no longer stands that private plans will bring effi-
ciency to the Medicare Program, and I really welcome the chance
to investigate what has gone wrong here.

Thank you, Mr. Chairman.
Mr. PALLONE. Thank you.
The gentlewoman from Wyoming.

OPENING STATEMENT OF HON. BARBARA CUBIN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF WYOMING

Mrs. CUBIN. Thank you, Mr. Chairman.
Things are just not the same in rural America as they are in

urban America, and our country has decided that there are certain
things that everyone in this country should be allowed to have ac-
cess to, whether it is postal delivery or whether it is public trans-
portation, and it costs different things. We don’t have public trans-
portation in rural America like we do in urban America, and I
think this health care debate will turn out to demonstrate the dif-
ferences in why we need to take a good look at what we are doing
here.

Our Nation’s Medicare Program is an investment in the health
of our Nation’s seniors and we have a responsibility to the Federal
taxpayer to ensure that it is a responsible investment. The 70,000
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seniors in the State of Wyoming are best served knowing that Con-
gress is doing what it can do to ensure the $425 billion spent in
fiscal year 2007 are dollars well spent. The shear size of the Medi-
care Program is mind-boggling. Though overpayments, fraud, waste
and abuse may seem inevitable in a program this large, we must
rise to the challenge and act to protect the solvency of Medicare.
I applaud the administration’s proposal to rein in the growth of the
Medicare Program and achieve a $65.6 billion in savings over 5
years. The Congressional Budget Office projects Medicare spending
already estimated at $454 billion in fiscal year 2008 to double over
the next 10 years. If we do not, we will face either a tax increase
or rollback in benefits.

As this committee looks to find savings in the Medicare Program,
I know there will be plenty of discussion surrounding the appro-
priateness of expenditures under Medicare Advantage program.
Medicare Advantage replaced its predecessor, Medicare Plus
Choice, in the Medicare Modernization Act of 2003. The program
supports private plans that give Medicare beneficiaries more
choices, additional benefits and coordinated care beyond traditional
Medicare coverage. Enrollment in these plans has increased by al-
most 54 percent since 2004 but this number does not tell the whole
story in rural areas like Wyoming. In every county in Wyoming,
there is now access to a plan with a maximum out-of-pocket of
$1,000 or less whereas prior to 2003 there was no access to these
plans at all. There are now over 3,000 Medicare Advantage enroll-
ees in Wyoming. Hundreds have written or e-mailed my office
about how much they like their plans.

There is no doubt that we will need to make some difficult
choices to preserve the long-term fiscal soundness of the Medicare
Program. I am personally committed to addressing the negative
physician fee schedule which represents an unacceptable situation,
not just for Wyoming’s beneficiaries but for the physicians they rely
on. I would urge my colleagues, however, to consider the impact of
our decisions on access to quality and affordable health care in
rural areas like Wyoming and other places around the country.

Thank you, Mr. Chairman.
Mr. PALLONE. Thank you.
Any other statemets for the record will be accepted at this time.
[The prepared statement of Mr. Dingell follows:]

PREPARED STATEMENT OF HON. JOHN D. DINGELL, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF MICHIGAN

The Medicare Program is the most successful social program of our time. It has,
in the course of more than 40 years, reduced unmet health needs among seniors and
people with disabilities and has, together with Social Security, lifted tens of millions
of elderly out of poverty by virtue of helping with the cost of their medical care.
Without question, the Medicare program is essential to the fabric of our society and
must be protected and preserved.

Part of protecting and preserving Medicare involves ensuring accuracy and effi-
ciency in its payments. As the Medicare Payment Advisory Commission notes, the
program should be neutral in its payments to providers—encouraging the right care
at the right time in the right setting. This means constant oversight on the part
of both Congress and the Centers for Medicare and Medicaid Services (CMS). And
that is part of our goal here today.

In this fiscal year alone, Medicare will spend more than $425 billion on health
care goods and services for its 44 million beneficiaries. Unfortunately, in a program
of this size overpayments are inevitable. At today’s hearing we will hear about fine
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tuning Medicare’s payment systems to improve efficiency and modifications that can
be made to protect the integrity of the program as well.

Overpayments, or misaligned payments, can have a direct effect on beneficiary
out-of-pocket costs, as well. Whenever there is an increase in part B spending, it
automatically increases the part B premium beneficiaries pay. Misaligned payments
can also cause beneficiaries to pay more than necessary in coinsurance. And in the
overall context of the Federal budget, inappropriately spent funding reduces funds
available for other priorities.

Our goal should be to increase the efficiency of the Medicare program to ensure
the future stability of the program. For example, we now know MedPAC that pri-
vate plans in Medicare are paid an average of 12 percent more for every Medicare
beneficiary that chooses to enroll in one of those plans rather than remaining in tra-
ditional Medicare. These excess payments are funded by taxpayers and all bene-
ficiaries—whether or not they enroll in private plans—in the form of higher Medi-
care part B premiums. These plans should be required to be operating more effi-
ciently and I look forward to the MedPAC recommendations on this issue.

Similarly, providers who knowingly defraud the program should be identified and
the Federal Government should work to recover overpayments from those providers
and seek criminal charges if the case warrants.

Ensuring the efficiency and integrity of all of our public programs is among the
top priorities of this Congress. That is the only way to ensure the continued exist-
ence and success of these programs. We in Congress want to work closely with those
who advocate for beneficiaries and with those who represent the provider commu-
nity, to protect Medicare fee-for-service for generations to come. I look forward to
working with Chairman Pallone, as well as Ranking Members Barton and Deal, as
we proceed in our efforts to improve Medicare.

Mr. PALLONE. We will turn to our witnesses now, and first of all,
welcome. I understand that Ms. Norwalk can only stay until 3:45,
so——

Ms. NORWALK. Yes. We are kicking off a prevention tour that a
number of members of the committee have talked about. I have
asked them to push it back a little bit so I can stay a little bit
longer.

Mr. PALLONE. I thank you.
Ms. NORWALK. I will run and catch the bus.
Mr. PALLONE. All right. Well, let me quickly introduce you and

also Dr. Miller. Leslie Norwalk is the acting administrator for the
Centers for Medicare and Medicaid Services, and Dr. Mark Miller
is executive director of the Medicare Payment Advisory Commis-
sion, or MedPAC. Thank you both for being here today. I will just
mention that you can submit additional brief and pertinent state-
ments in writing for inclusion in the record, and we will start with
Ms. Norwalk.

STATEMENT OF LESLIE V. NORWALK, ACTING ADMINIS-
TRATOR, CENTERS FOR MEDICARE AND MEDICAID SERV-
ICES

Ms. NORWALK. Good afternoon, Chairman Pallone, Representa-
tive Deal and distinguished members of the subcommittee. Thank
you for inviting me here today to address the Centers for Medicare
and Medicaid Services’ efforts to promote efficiency and integrity in
the Medicare Program.

The future of the Medicare Program depends in large part upon
our ability to ensure the most efficient use of Medicare resources
and that includes eradicating fraud at every possible opportunity.
As the largest purchaser of health care in the world, CMS provides
coverage to one in every three Americans. CMS covers 92 million
beneficiaries, and the numbers and costs are growing. Medicare
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outlays are projected to exceed $464 billion in the coming fiscal
year with CMS accounting for nearly a fifth of the President’s
budget. National health spending is expected to average 6.9 per-
cent annual growth over the next decade, and beginning this year
it is projected to grow an average of 2.1 percentage points faster
each year than gross domestic product. In the absence of fun-
damental reforms or unforeseen market changes, this trend will
yield a health care of GDP that tops nearly 20 percent by 2016,
going from $2 trillion in health care spending this year to $4 tril-
lion in 2016.

Heeding the call of the Medicare trustees, the Federal Reserve
Chairman, MedPAC and scores of other health and fiscal policy ex-
perts, the administration has proposed a fiscal year 2008 budget
that tackles Medicare’s long-term financial challenges and aims to
transform it into a sustainable quality-based payment program.
Clearly, the efficient and effective management of Medicare and its
programs and operations is essential to that goal.

The Medicare trustees agree that prompt, effective and decisive
action is necessary to address the exhaustion of the part A trust
fund, which is currently projected to be depleted in a little more
than a decade. Similarly, the trustees have urged that we take ac-
tion to address the anticipated rapid growth in Medicare expendi-
tures. Specifically, the trustees warn of a serious mismatch be-
tween the benefits and payments the program currently provides
and the financial resources available for the future. Should these
factors remain unchanged, the trustees note that over time the pro-
gram would require major new sources of financing for part A.
Medicare would also automatically require increased shares of gen-
eral tax revenues for parts B and D, diverting resources from other
Federal priorities. Projected levels of spending could also impose a
significant financial liability on Medicare beneficiaries who pay
premiums and cost sharing.

The President’s budget proposes to build on past successes to fur-
ther modernize Medicare, improve its quality and efficiency and se-
cure its long-term future. On net, the Medicare proposals would re-
duce the rate of projected cost growth just shy of 1 percent over the
5-year window. The proposals aim to steer providers toward greater
efficiency through payment policies that increase the role of com-
petition and incentivize the slowing of cost growth through greater
productivity and quality of care. In addition, payments would be
tied in part to medical error reporting and value-based purchasing
for hospitals would be expanded.

CMS recognizes the inherent potential of Medicare’s payment
system to encourage and reward quality in hospitals and other care
settings. The Medicare Modernization Act and other recent legisla-
tion directed Medicare to increase payments when hospitals and
other health practitioners report on quality measures that both em-
power providers and patients, arm them with raw materials nec-
essary for informed decision-making and ultimately lead them to
identify and pursue better care protocols. CMS is working toward
greater transparency in physician and hospital pricing and quality
data, providing consumers with better information about the treat-
ment options available to them. The budget would take steps to en-
courage more appropriate payment for the five most common condi-
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tions treated in post-acute care settings. The prospective payment
system for hospital inpatient care implemented in 1983 slowed
growth in part A spending as intended but it also had the effect
of moving care to post-acute settings funded through a mix of part
A and B and outpatient settings that are funded solely part B.
Even with the criteria to direct patients to the most appropriate
place for care, numerous factors such ad revisions of patient condi-
tions and diagnoses cause overlap in the types of patients treated
in these different post-acute settings. Exploring new evidence-
based standards, more-accurate case mix measurements, improving
patient assessment, CMS is working to ensure that patients receive
the most appropriate care at the most appropriate time in most ap-
propriate setting.

But regardless of the setting, CMS remains committed to improv-
ing the integrity of the Medicare Program and efficiency of its oper-
ations and expenditures. Central to our strategy for maintaining
sound financial management, CMS has long used calculations of
improper payments as a tool to preserve Medicare’s fiscal integrity.
Data collection and monitoring have enabled CMS to identify mon-
ies that have been inappropriately paid, to examine the causes of
the inappropriate payment and ultimately strengthen the internal
controls to minimize them as much as possible. Last year the paid
claims error rate for Medicare fee-for-service was 4.4 percent, a siz-
able drop from the 5.2 percent reported in 2005, and significantly
lower than the 10.1 percent in 2004. Next month CMS will an-
nounce the preliminary error rate for fiscal year 2007, and it ap-
pears that we will reduce the error beyond our expectation of 4.3
percent, so we continue to move in the right direction, but it will
require continued monitoring and error-reducing efforts in order to
continue this goal, and we are committed to do so.

CMS’s financial management strategy prioritizes the detection
and prevention of improper and fraudulent payments and to that
end we have identified such activities over the past year. Our sat-
ellite offices and program safeguard and claims processing contrac-
tors are testing innovative approaches to detecting, investigating
and prosecuting Medicare fraud. The Los Angeles Tax Project is a
recent and telling example. With the L.A. County district attorney,
our L.A. satellite office is conducting a unique pilot program to
more effectively deal with health care fraud due to prosecution of
providers for State income tax evasion, sort of the Al Capone ap-
proach. Relying on an elaborate communications network, the L.A.
project offers a new tool for cracking down on health care providers
suspected of committing insurance fraud in California. Over the
past year CMS has seen a marked increase in fraud and abuse ac-
tivities tied directly to provider enrollment. These activities are——

Mr. PALLONE. Ms. Norwalk, you are about a minute over, plus
I know you want to get out of here, so——

Ms. NORWALK. Well, that is why I decided I will stay a little bit
longer. The point I was making there is simply with fraud and
abuse, we are seeing some specific targeted efforts, particularly
even in organized crime in Los Angeles, Miami and Houston, and
we are working diligently with both the OIG and DOJ, as I am
sure they will testify to later, to go after this fraud in particular.
And as Congressman Barton mentioned earlier, the DME accredi-
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tation standards and the competitive bidding is yet another prong
to go after some of the specific fraud to save billions of dollars.

Thank you very much. I look forward to working with MedPAC,
the OIG and DOJ, and welcome any questions you may have.

[The prepared statement of Ms. Norwalk follows:]
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Mr. PALLONE. Thank you.
Dr. Miller.

STATEMENT OF MARK E. MILLER EXECUTIVE DIRECTOR,
MEDICARE PAYMENT ADVISORY COMMISSION

Mr. MILLER. Chairman Pallone, Ranking Member Deal and sub-
committee, distinguished subcommittee members, MedPAC is a
congressional support agency created to advice Congress on Medi-
care policy. MedPAC is uniquely structured. There are 17 commis-
sioners that review the work that my staff does and shape the ad-
vice that we forward to the Congress. These commissioners include
physicians, nurses, individuals who run hospitals, post-acute care
facilities and managed-care plans. The commissioners include
former policy officials, individuals trained as health economists and
individuals trained as actuaries. Our work is largely directed to-
wards improving efficiency and value of the traditional Medicare
Program as well as managed-care plans. As we consider the advice
that we give Congress, we keep certain principles in mind: assuring
that beneficiaries have access to high-quality care, paying providers
and plans fairly, assuring that each tax dollar is well spent.

There are other considerations that I know are on the minds of
commissioners when they consider Medicare policy. First, there is
a long-run sustainability problem facing Medicare. Medicare is
growing faster than the budget, faster than the economy and faster
than beneficiary incomes. This increase in spending, however, is
not consistently accompanied by improvements in coordination or
quality of care, and the commission believes that urgent attention
is needed to improve the payment and delivery system incentives
in Medicare. Second, Medicare policies must evolve to be more sen-
sitive to the performance of providers. That is, Medicare needs to
pay more to providers who have efficient practice styles and higher-
quality care and less to those who do not.

The testimony I have submitted has a long list of ideas that the
commission has recommended over the last several years, and I
won’t go through them but just to highlight a few. Regarding fee-
for-service updates, each year we consider a range of factors such
as supply of services and access to care for beneficiaries when we
make recommendations on payment updates. If we determine that
providers are more than adequately paid, the commission can make
a recommendation to give the provider less than a full update. A
recommendation of less than a full update usually results in sav-
ings to the Medicare Program if it is adopted. For our March 2007
report, recommendations would yield savings in Medicare for pay-
ments for home health agencies, skilled nursing facilities, inpatient
rehab facilities and long-term care hospitals. Regarding Medicare
Advantage plans, the commission has long supported the Medicare
managed plans as an option for beneficiaries. The commission also
supports the principle that Medicare payments should be neutral.
That is, we should pay the same for a beneficiary regardless of
which choice they make, fee-for-service or managed care. The cur-
rent managed care payment system is not neutral to beneficiary
choice and does not encourage efficiency. This is because it is based
on an inflated set of administratively determined benchmarks.
Under this system, we estimate that on average plans are paid 12
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percent more than fee-for-service, and while it is true that most of
this payment goes for additional benefits for beneficiaries, it is also
important to bear in mind that these payments come from the trust
fund, from general revenue and from premiums paid by all bene-
ficiaries regardless of whether they are in managed-care plans or
not.

Since 2002, the commission has recommended several changes to
make Medicare payments more equitable between fee-for-service
and managed-care plans as well as changes to make it more equi-
table among the managed-care plans because we think that certain
types of managed-care plans are competitively advantaged over
others. We believe that these recommendations will result in re-
duced Medicare expenditures, greater efficiency in care coordina-
tion for plans, and better information for beneficiaries in choosing
their care options.

Regarding physician payment, the commission has made several
recommendations to improve the value of physician services in
Medicare. Again, I cannot go through all of the ideas. However, a
couple to note, there is evidence that some physician services are
unnecessary. In our March 2005 report, we recommended measur-
ing physician practice styles, comparing them to their peers so that
physicians could see how their practice styles differ significantly
from the norm. Since that report, we have provided the Congress
with detailed analysis on how to pursue this objective in a manner
that is fair to the physicians. In its March 2006 report, the commis-
sion made recommendations that would improve the methods of es-
tablishing Medicare fees to make them more accurate and in so
doing remove perverse incentives to over-provide certain services.

Regarding comparative clinical effectiveness, the commission be-
lieves that such information is critical to all health care in this
country including Medicare because it will help us determine what
works in health care and what does not work in health care. In its
meeting last week, the commission called for the establishment of
an independent entity to sponsor and disseminate such information
to beneficiaries, providers and insurers.

I look forward to your questions.
[The prepared statement of Mr. Miller follows:]
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Mr. PALLONE. Thank you, thank you both, and I will now start
with the questions and I will recognize myself for 5 minutes ini-
tially.

I wanted to ask Dr. Miller, if the recommendations made by
MedPAC regarding payments to Medicare private plans were en-
acted, do you believe that there are plans that can provide addi-
tional benefits to beneficiaries?

Mr. MILLER. Yes, and the 12 percent gets cited a lot but there
is other work that we have done that shows that there are dif-
ferences among the plans and their efficiencies. So for example,
HMOs, which have more coordinated care and network types of ap-
proaches to care, actually can provide the traditional fee-for-service
benefit more efficiently than the traditional Medicare Program.
Those types of plans, the original intent of managed care was that
plans like that would take those savings, use the additional savings
to provide additional benefits and in turn attract beneficiaries to
those plans. So yes, we do believe that there are plans who can pro-
vide—who are efficient enough to provide additional benefits to
beneficiaries.

Mr. PALLONE. Obviously the private plans were introduced to
save money through efficiencies and your recommendations—well,
you can tell me. Do you think the current payment system for
Medicare Advantage plans reward efficiency and would your rec-
ommendations still allow the most efficient plans to compete for
Medicare beneficiaries by offering additional benefits and low pre-
mium? That is what I assume competition is all about.

Mr. MILLER. I think that is the intent of our recommendation is
that right now, and I think the chairman said this in another hear-
ing, that he feels that we are sending a signal that invites ineffi-
cient plans to come into the program, and I think our recommenda-
tions are directed toward encouraging efficiency among plans and
encouraging those plans who can achieve those efficiencies to stay
in the program, provide the extra benefit. Right now the way the
payment system works is, it encourages plans that are not more ef-
ficient than the traditional Medicare Program and then when addi-
tional benefits are offered on top of that through the subsidies, ob-
viously beneficiaries are attracted to those plans but not because
of the efficiencies and the additional benefits through those but be-
cause of the additional benefits that are paid through the subsidy.

Mr. PALLONE. OK. Thank you. I have been bombarded recently
with insurers who argue that low-income and minority bene-
ficiaries disproportionately rely on Medicare Advantage plans for
supplemental coverage, and you recently testified, however, that
the best and most targeted approach for helping this population
would be to strengthen the Medicare savings program within Med-
icaid that helps low-income beneficiaries pay for their premiums
and cost sharing. Is that still your position?

Mr. MILLER. What we said in that hearing when we got this
question was, this is an inefficient way of providing subsidies for
low-income populations, and just think about it for a second. The
way this work is, it is only available to someone who enrolls in a
plan and whoever enrolls in that plan, whether they are low in-
come or not, receives the benefit and so if we are spending dollars
and our intent is to subsidize low-income beneficiaries, it is kind
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of a messy way of doing it. There are a couple other examples out
there of much more targeted ways to get at low-income bene-
ficiaries and provide them subsidies. Inside the part D benefit, low-
income subsidies are paid to the plan on the basis of the bene-
ficiary qualifying through their income and assets, and so the plan
doesn’t get additional payments for everybody, they get additional
payments for those beneficiaries that are low income. Additionally,
the point that you made is in the traditional fee-for-service pro-
gram under Medicaid, again if you qualify income and assets, Med-
icaid will assist you on your premium and depending, on your co-
payment as well, and again, that is only available to people who
are qualified and again a more targeted approach to that.

Mr. PALLONE. Thank you.
Ms. Norwalk, there are advocates and constituents who have

complained of questionable marketing practices by prescription
drug plans, especially certain Medicare Advantage prescription
drug plans, and I would like to better understand what CMS is
doing to address this matter. How many Medicare Advantage or
Medicare Advantage prescription drug plans have been sanctioned
for inappropriate marketing last year or this year and how many
have been assessed a civil monetary penalty for violating market-
ing rules last year or this year, and then how many have been pro-
hibited from enrolling new beneficiaries as a result of violations of
marketing requirements, again last year or this year?

Ms. NORWALK. I don’t have the numbers specifically at my fin-
gertips but we will get them back to you for the committee for the
record. I would say this, that in terms of marketing violations, one
of the issues that we are dealing with is that marketing agents and
brokers are regulated by the State. We recently have been working
with the National Association of Insurance Commissioners and
have signed MOUs with 17 States and Puerto Rico to ensure that
when we see marketing violations, that we can report it to the
State and the State can sanction the agent and broker, often who
are independent. They may be an independent agent that is work-
ing on their own and actually marketing on behalf of a number of
different plans. We are working with the plans to ensure that they
are doing the appropriate training, and if they are employed by the
plan would be able to sanction the plan for having had that agent
or broker, but we think it is critical to work with the State insur-
ance commissioners so that they can take the appropriate actions
at the State level against the individual at the same time that we
take action with the Medicare Advantage plan to ensure that the
marketing that they are doing is appropriate. We also want to be
careful of the beneficiary, ensuring that whatever happens that the
beneficiary can have an open enrollment period and that bene-
ficiary can change plans so if they have been put in a plan where
they didn’t understand, where they were fooled, if you will, we will
let them change back with no financial penalty to them.

Mr. PALLONE. And if you can get back to me with the details. I
appreciate it.

Mr. Deal.
Mr. DEAL. Thank you.
Ms. Norwalk, I understand that CMS has just recently issued its

final rule on the competitive bidding provisions for durable medical
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equipment. That provision had requirements for certification and
accreditation in it. My understanding though is that CMS has
granted a grace period for providers who are not accredited, a grace
period in which they can get accredited, but will allow them to go
ahead and participate in competitive bidding. My concern is that
since the cost of accreditation is a rather sizable cost in some in-
stances, will those unaccredited providers who are allowed to bid
have an unfair advantage over accredited providers and what is
CMS doing to try to make sure that doesn’t happen?

Ms. NORWALK. You do have to be accredited in order to bid for
the first 10 competitive bidding areas under our rules, so what we
have done is, we have directed those who will be accrediting the
suppliers to ensure that they start with the suppliers that work in
these 10 areas to make sure that they have an ability or the time
in which they can become accredited. All competitive bidders must
be accredited by the end of the year and then all competitive bid-
ders in the next 80 MSAs or the next 70 which need to be accred-
ited by the end of next year so there should be no unfair advan-
tage. Even physicians who don’t have to bid must be accredited in
order to provide DME supplies to Medicare beneficiaries. It is going
to be done across the board.

Mr. DEAL. But if they are pending accreditation, they are still al-
lowed to bid. Is that not true?

Ms. NORWALK. Well, the way that it will work is that you need
to be accredited before the program is going to start. The program
won’t start until April 1, 2008, so we would actually not award
anyone the ability to be a provider until that time, there is a quar-
ter lag, if you will, between the time they need to be accredited by
and the time we actually start competitive bidding so that we can
make sure that no one has an unfair advantage.

Mr. DEAL. As my opening statement indicated, I have an interest
in trying to monitor what we have done in the imaging area. Under
the rules we put in place under the Deficit Reduction Act, we of
course tried to equalize reimbursements for settings other than the
outpatient hospital setting with equalization on a portion of the
technical component of the reimbursement. Now, that has been in
place for about 3 months now. Can you tell us if you have deter-
mined any effects of that and if so what they might be?

Ms. NORWALK. We are just starting to get in the quarterly data
and I am happy to report back to you when we have a chance to
analyze it in greater detail since the first quarter just ended. I get
screen shots on my computer of what is happening with imaging.
I took a look at it on the way over here. It is inevitable that when
there are payment changes, it doesn’t matter what the change is,
it does impact utilization. The question is, is that impact in utiliza-
tion appropriate, are we seeing a downturn simply because the
payments are less or are we seeing a downturn because the pay-
ments are less and the services weren’t necessary. So we will be
taking a very close look at the interaction between both the quality
and the utilization and I will be happy to brief you in greater de-
tail.

Mr. DEAL. I think that would be critical for us to know what the
next step might be. One of the concerns that I heard expressed in
the imaging area is that overutilization of imaging might result in
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some risk and harm to patients due to the iodizing radiation that
occurs. Is CMS looking at that question of maybe a health concern
for overutilization rather than just the purely economic overutiliza-
tion? Is there a health risk and are you looking at that?

Ms. NORWALK. Well, I will certainly ensure that if we haven’t
been, I will ask my doctors to take a closer look. How is that?

Mr. DEAL. All right. That sounds good to me. I also made ref-
erence to the situation in Chicago about the sham lease arrange-
ments and my understanding is that there were basically kickbacks
being done by the providers of the services, billing it to the doctors,
the doctors in turn seeking reimbursements. Have you all looked
at that from the CMS level and are you working with the attorney
generals in various States to look at that?

Ms. NORWALK. We spend a lot of time with our colleagues both
in the OIG who implement the kickback statute for the Depart-
ment as well as DOJ generally. I think there are a couple of things
that I would point out here. A lot of what we are seeing are physi-
cians buying this equipment and we may be well served in making
sure that if they purchase the equipment, that the beneficiaries
know that if they are getting a scan, part of the reason may be be-
cause they want to amortize the value of the equipment. Now, lots
of physicians do the right thing all the time. The point is, let us
get the right imaging service done whatever it happens to be with-
out regard to the dollars in the provider’s pocket.

Mr. DEAL. Very quickly, Dr. Miller, has your office looked at
fraudulent or abusive behavior on these advanced imaging proce-
dures as it relates to Medicare or Medicaid?

Mr. MILLER. Not so much at the fraud. We made a set of rec-
ommendations in trying to increase the standards for both the pro-
viders who are billing Medicare and the equipment to your point
on the radiation, making sure that the equipment and the techni-
cians that are running the equipment are as good as they can be.
We did make some recommendations to reduce excessive billing
through some billing code recommendations that we made and also
made recommendations on some of the treatment of things under
the star clause, that there were some loopholes that we felt existed
in the star clause, and that is all detailed in our reports but we
haven’t done specific pursuit of fraud, that type of thing.

Mr. DEAL. Thank you, Mr. Chairman.
Mr. PALLONE. Thank you.
Mr. Green.
Mr. GREEN. Thank you, Mr. Chairman.
Ms. Norwalk, we just heard Mr. Miller testify that Medicare’s

payment system doesn’t necessarily encourage primary or preven-
tive care even though we know that primary and preventive care
improves health outcomes and catches health care problems before
they become costly emergencies. When our committee marked up
the Medicare Modernization Act, our former colleague, Ernie
Fletcher, and I included in the bill a diabetes screening benefit
under part B. In our view, it didn’t make a whole lot of sense for
Medicare to pay for diabetes treatment but not pay for the bene-
ficiaries to get screened for the disease. Since then we have heard
CMS has done very little to promote the benefit and that take-up
rates linger in the single digits. This is an alarming summation, es-
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pecially since 60 percent of all Medicare beneficiaries have diabetes
or pre-diabetes and could greatly benefit from the early detection.
I know the American Diabetes Association has been unsuccessful
in obtaining official utilization numbers from CMS and you and
Secretary Leavitt will probably get a letter from me this coming
week asking for that information. But in this venue, can you ex-
plain what steps CMS has taken for providers and beneficiaries to
promote utilization of diabetes screening benefit and do you agree
that the screening benefit for a disease is so prevalent among
Medicare beneficiaries if implemented correctly could contribute in-
creased efficiency in delivery of that health care under the Medi-
care Program?

Ms. NORWALK. You raise a terrific point. Without question, it is
critical that we do more in terms of prevention. In fact, I am going
to be missing the bus today but the reason I was going to leave
early was to start a nationwide bus tour to focus with our partners
including those in diabetes to go around the country, get people to
sit down at the table to promote just this type of benefit. All of our
prevention benefits but without question, the diabetes screening
prevention benefit, is included in that. We have been working with
all of our partners to make sure that we have the appropriate data
so we can determine, have we been successful. But the focus of this
bus tour—and the Secretary and I are doing a kickoff along with
Julie Gerberding and others at HHS on Friday. We would love you
to come down if you want to come and talk to us about prevention
and its importance. We would love to have you there. But the
whole point is to focus the attention on this benefit and how impor-
tant it is, work with our partners but even people who aren’t tradi-
tional partners including employers and others so we can get the
prevention benefit out long before people ever get to the Medicare
Program. I appreciate your highlighting the issue and can assure
you that we are turning to it as soon as today to get this informa-
tion out to make sure that we can increase those rates, and we will
be happy to share the utilization data. We are hoping to make it
better. I am a little concerned that what we have in-house is prob-
ably not sufficient. That is why we have been working with our
partners.

Mr. GREEN. And that is what we need to know, is there a better
way we can get that information out because it will save us Medi-
care dollars with that pre-screening. And again, that was one of the
things we did in the Medicare Modernization Act that was biparti-
san in hindsight.

Mr. Miller, I would like to explore MedPAC’s recommendations
on care coordination and there are a number of care coordination
demonstration projects conducted by CMS in recent years. Last
month an interim report was issued by the Medicare Coordinated
Care Demonstration Project reporting limited benefits of the
project. I would like to point out, however, that two of the 15 pro-
gram hosts included Alzheimer’s or dementia care in the benefit.
By and large, they also failed to include the small and solo practi-
tioners who we know provide the bulk of the care for our Medicare
beneficiaries. We can imagine the importance of coordinating care
for beneficiaries with dementia but we have numbers to back up
that need. According to the Alzheimer’s Association, the average
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Medicare cost per beneficiary with dementia is $13,207 compared
with $4,450 to the average annual cost in beneficiaries without de-
mentia. Alzheimer’s ranks up there with congestive heart failure
and COPD in cost for the Medicare Program. Can you speak to
what we have learned about care coordination from the various
care coordination demos, specifically the importance of including
proper populations and providers in that care coordination in a
broader benefit?

Mr. MILLER. I can really speak to what MedPAC has talked
about and care coordination, not so much the demonstrations and
the findings there, although the commission has monitored and
does think that there are some good ideas that are going on
through the demonstrations. But to your point specifically, the two
models that we have discussed in the commission about care co-
ordination are the notion that you could give payments to groups
of physicians who demonstrate a capacity to provide disease man-
agement and care coordination for chronic conditions, have some
risk arrangement for it, not on the benefit, just the fee for admin-
istering it, and encourage groups that have that capacity, the IT
the ability to make contact with patients and help them plan out
their care and encourage it that way. For the solo practice, which
you also raised, the other model that we talked about, they may
not have the capacity to do that. They may not have the IT, they
may not have the staff to contact the patients. The way you could
think about a situation like that is, have a contract with a larger
disease management entity with the solo practice so Medicare
would make payments to the larger entity and then some payment
to, say, perhaps on a per-month basis to the solo practice physician
to manage the care for that patient. Just two other questions. We
have also tried to look very hard at the prices and the fees that
are being paid in the fee schedule to make sure that we are not
discouraging primary care services and we have made some rec-
ommendations along those lines, and then finally we have been
most recently talking about clinical comparative effectiveness as
another way of trying to get information about what services help
chronic care beneficiaries.

Mr. PALLONE. We are going to have to move on because we have
six votes. There is only 10 minutes left and Ms. Norwalk is going
to leave so I am going to recognize Mr. Barton and then we will
see if we can get in Mrs. Capps.

Mr. BARTON. I will ask one question and then submit the rest for
the record, Mr. Chairman.

Ms. Norwalk, can you talk, in the competitive bidding rule that
just was announced, the protections are in place for small suppli-
ers, the set-aside program to make sure that some of the competi-
tion goes to the mom-and-pop suppliers?

Ms. NORWALK. Absolutely. One of the concerns that was raised
in doing this rule was that we might be putting a lot of small busi-
nesses out of business. Consequently, in each of the 10 competitive
bidding areas, we set aside 30 percent of them to take into account
small suppliers. Now, we define small suppliers as having $3.5 mil-
lion in revenue, which is a smaller amount of revenue than the
Small Business Administration, but wanting to be really focused on
this area. Moreover, we heard a lot from the retail drugstores
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about the ability of providing diabetic supplies so we focused ini-
tially on mail order. We have 60 percent of the diabetic supplies
provided to Medicare beneficiaries through mail order so we still
think we will get a pretty significant savings in that particular
area.

Mr. BARTON. Thank you, Mr. Chairman. I will submit the rest
of my questions for the record.

Mr. PALLONE. Thank you.
Mrs. Capps.
Mrs. CAPPS. Thank you, Mr. Chairman, Ranking Member, and

thank you both for your testimony today.
Ms. Norwalk, in my district, I want to get out some issues that

really important to some of my constituents and to me. In my dis-
trict, we are fortunate to have an excellent facility called the Reha-
bilitation Institute of Santa Barbara and they have brought to my
attention the burdensome auditing process being carried on by
Medicare. Just for some historical context, briefly this is nonprofit
institution, the only freestanding rehabilitation institution between
Los Angeles and the Bay area. Speaking to the integrity of the in-
stitute, you should know that as a result of a probe audit, eight out
of nine appeals by the Rehabilitation Institute were ruled in the in-
stitute’s favor and several more are waiting final decisions. Mean-
while, Medicare is expanding the RAC process which rewards pri-
vate contractors for identifying incorrect payments. When I heard
about the way it is designed, I am sorry but I couldn’t help but
think of bounty hunters. I learned that yesterday alone, this non-
profit institution received 15 RAC requests. In fact, they have been
asked for 116 claims for fiscal year 2003, 2004 and 2005. This insti-
tute has filed appeals on many of these but no decisions have yet
been made. Each of these appeals though is required to be filed
separately, which takes valuable time away from patients and costs
extra money. This is not what they tell me, they would not be so
bold—but I would say that this process is driving them to the brink
of collapse.

This is my question. Will you tell me, please, what will happen
if those appeals, all of these 116 claims and the appeals on them,
are ruled in the institute’s favor? Will Medicare recover the fees
paid to the private auditors for each claim that they have incor-
rectly identified?

Ms. NORWALK. I don’t expect the program works that way but I
am more than happy to get the details from staff and sit down with
your staff and talk about how the RAC program is constructed.
Currently, what it is intended to do, and perhaps talk to the con-
tractor more specifically about how they are paying for—what is
going on with the rehab payments and I think the concern that en-
suring that the—this is something that we mentioned earlier in
terms of post-acute care services, making sure that the patient is
provided right place, right time——

Mrs. CAPPS. But they have asked for all kind of guidance and in-
formation. There is a lot of integrity, and they wouldn’t survive if
it weren’t for tremendous generosity of our local community in sup-
porting them.

Mr. Chairman, I think we have identified what should be one of
our first targets for eliminating wasteful spending, and let me fol-



62

low up with you. I want to ask if providers are able to recover the
costs of filing these appeals. After all, it seems like the fees associ-
ated with filing appeals are deterrents from recovering payment for
legitimate expenses. It is going to keep them from making appeals,
finding out what is wrong. It is going to end up costing Medicare
more money because they are going to avoid this whole process. It
is so costly to them in time and energy, and in the meantime pa-
tients and their health providers suffer from these consequences
while the private auditors are awarded in every case, even when
they haven’t found anything wrong at all.

Ms. NORWALK. My understanding in terms of how the RAC
works is that they actually get a small portion of what recoveries
they make and so the appeal would have to be denied by the pro-
vider in order for them to get increased payments. So in a sense,
you are right in terms of how that works so if they are going after
claims that are valid claims, then RAC itself would be penalized.
So the intention is to sync those up.

Mrs. CAPPS. I know, but I can’t tell you how demoralizing this
process is to the providers in my district. I picked out one institu-
tion because I know it well. My husband was a patient there and
they have done remarkable work in a multi-disciplinary way. But
nursing homes have told me this, all kinds of facilities that receive
Federal reimbursement, that they are going through this process,
it is taking away from quality care to patients and they see it as
the people coming in as very cynical, being not well versed in the
nuances of the institution. I would just call them bounty hunters.
We have got to find a better way to do this.

Ms. NORWALK. Well, I will take a look at it for you and we will
report back.

Mrs. CAPPS. Thank you very much. Sorry for the diatribe, but I
wanted to get that out on the record, because frankly, I know that
you desire to do it to save money but in the end, I think it has real-
ly got some downsides that we should explore. Thank you.

Mr. PALLONE. Thank you. Thank you, Ms. Norwalk, for being
with us here.

Now, Mr. Miller, we are going to come back. You are able to stay,
right?

Mr. MILLER. Yes.
Mr. PALLONE. All right. We probably will be 45 minutes to an

hour because there are six votes, so thank you.
[Recess]
Mr. PALLONE. I am not sure if other Members are going to come

back so I am going to go back and ask Mr. Miller a couple of ques-
tions myself and then if we get other members, we will recognize
them as well.

I am just going back to some of the questions I asked you before,
some additional follow-up. Some of the private plans have disputed
MedPAC estimates that Medicare Advantage plans cost 12 percent
more on average than fee-for-service in 2006 and have claimed that
their own estimates show little or no overpayments. I just wanted
you to tell me what you think of these alternative estimates, if you
would.

Mr. MILLER. And with all respect on that, I don’t know exactly
what you have seen but I have seen a piece of paper put together
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by Blue Cross/Blue Shield and it has a little chart at the bottom
that kind of goes six, one, three, two, that type of thing, and I have
got to tell you, very little of that do we think is correct, and just
to kind of walk you through it for just a second, they have 6 per-
cent at the top and they are saying half of it accounts for this
phase-out of the hold harmless. First of all, I think that number
is wrong. I think it is smaller than that. And two, what they are
conceptually saying is, what we are saying is, you are getting that
money, and if you ask them pointblank, that is true, but they are
saying it is going to go down in the future and so you shouldn’t
count it now, OK? So that is the first problem with their reasoning.
The second problem is, if that is all that was going on, it might go
down in the future but actually because enrollment has been mov-
ing so aggressively into the high benchmark counties, actually the
12, we are not clear whether it will go down or up in the future,
so for that first piece, we just think it is wrong, and conceptually
we are measuring what money they get and they are getting that
money now. They are arguing it will go down in the future. We are
not so sure. The second piece of it is a 1 percent that they say it
should be—we didn’t take into account the increased payments on
the fee-for-service side for the physician fix that the Congress put
in, and on that one it is almost but not quite. It is true that when
we did the estimate, Congress had not acted, but when you do that
you actually go back and you revisit the entire baseline, not just
that component of it, and actually parts of the baseline went up
and down. In the end, that is a wash, so the 1 percent we would
also say is not correct. Then underneath that is 3 percent for IME,
if I am not mistaken. We have been over this time and time again
with the analysts who put this together. They know our methodol-
ogy for doing this and I just don’t know how to say it any dif-
ferently. We do it correctly. We count it the same way on both
sides. They are asserting that we are taking it out of one side and
leaving it in the other and therefore creating a ratio that isn’t true,
and that is just not true. Then the very last thing at the bottom
is, is they say OK, but the Congress wants these floors in place and
these floors account for 2 percent. Here again there is a real dis-
pute over the number. We think the floors probably account for 6
percent or so like half of this figure and of course, what we are rec-
ommending to the Congress is that we ought to be taking these
benchmarks down and so they are saying but Congress has this
payment system in place and we are saying right, we think that
that payment system should change. So the last part of it is a phil-
osophical difference.

Mr. PALLONE. All right. Well, thanks a lot. I have one more ques-
tion and that is about the overpayments again to private plans. It
is fair to say that overpayments to Medicare private plans advance
the date when the Medicare part A trust fund becomes insolvent,
and that curbing these overpayments would move back the date of
insolvency?

Mr. MILLER. Yes, it does. Any time you are overpaying whether
it is managed-care plans or anywhere else, and to the extent it
comes out of part A it is going to affect the trust fund date. We
believe it does affect the date. A very rough estimate is that if you
implemented CBO’s proposal where they estimated savings of $65
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billion and then a different number over 10 which I can’t remember
off the top of my head, it would move the trust fund date back a
couple of years.

Mr. PALLONE. OK. And do you think that these overpayments ac-
tually threaten the fiscal sustainability of the program?

Mr. MILLER. CBO is projecting very aggressive enrollment into
managed-care plans over time and to the extent that every one of
those enrollees means that Medicare pays more than it otherwise
would have, it affects the long-run sustainability of the program.

Mr. PALLONE. Is there any way you can quantify the impact that
overpayments would have on every Medicare beneficiary like every
month or maybe get back to us?

Mr. MILLER. Actually I think I can quantify it for every month.
Again, this is back the envelope, the actuaries are much more pre-
cise about it but we estimated about $2 per month in extra pre-
mium payments for all beneficiaries for the 12 percent overpay-
ment.

Mr. PALLONE. OK. Thanks a lot. I appreciate it.
Dr. Burgess, do you want to ask questions of Mr. Miller?
Mr. BURGESS. Actually, I would prefer——
Mr. PALLONE. Oh, here comes Jan.
Ms. SCHAKOWSKY. I was mostly interested in how do we justify

that we are paying the Medicare Advantage programs this higher
price? How can that be sensible at all if we are talking about how
we are going to save money?

Mr. MILLER. There is not a lot of disagreement here between you
and the commission. The commission has looked at this problem
and we have looked at it from a payer perspective and the dollars
that leave the Treasury and arrive at the plans. We have cal-
culated that they are more than 12 percent above average and we
have noted that this comes out of the trust fund, general revenues
and premiums for all beneficiaries whether they are in the plans
or not.

Ms. SCHAKOWSKY. Right. And only one out of five is actually in
one of these plans.

Mr. MILLER. Yes I think the enrollment is up to 18 percent,
around there, but that is about right, one in five. So our posture
is, if you are looking at this purely as a payer and an efficiency
issue, efficiency and dollars leaving the treasury, there is not a lot
of argument for doing this. Now, the counterargument by the in-
dustry is, but I give additional benefits to beneficiaries with this
extra money, and I would just point out a couple things about that.
They do get additional benefits but also in that extra money is ad-
ministrative costs, marketing costs and profits to the plan and then
I would just come back to the original argument. They are getting
additional benefits with that money but those are benefits that are
subsidized by all beneficiaries and going only to some beneficiaries
who happen to be in those plans.

Ms. SCHAKOWSKY. And what about the private fee-for-service?
That is even more.

Mr. MILLER. Yes, and that is actually a good question, and a clar-
ification that I want to make for people because this gets misunder-
stood sometimes. It is not that private fee-for-service plans are paid
more, it is that private fee-for-service plans locate in counties



65

where the payment rates are higher so that when you look at them,
they are being paid more. Do you see what I mean?

Ms. SCHAKOWSKY. Yes.
Mr. MILLER. It is not that we pay private fee-for-service more, it

is that where they are drawing their enrollment, the Medicare Pro-
gram pays more. We pay about 19 percent more there. And the in-
teresting thing about private fee-for-service plans is, it actually
costs them 9 percent more to offer the standard benefit, the stand-
ard A-B benefit.

Ms. SCHAKOWSKY. Meaning if it were the Medicare fee-for-serv-
ice?

Mr. MILLER. You got it, 9 percent more. Then the additional 10
percent is given to the beneficiaries in benefits. So there are two
things to take away from private fee-for-service plans. As a group,
and I am not saying every plan but as a group, they are much less
efficient than standard Medicare fee-for-service and all of the extra
benefits on average that go to beneficiaries are from extra money,
are from subsidized dollars. No efficiency gains. Because remem-
ber, the basic argument, and you may have even said this, is, if
they have efficiencies, they use that money to offer extra benefits.
These private fee-for-service plans again as a group, not every pri-
vate fee-for-service plan but as a group are not more efficient than
fee-for-service and the extra benefits——

Ms. SCHAKOWSKY. So what is the justification for even allowing
those to exist?

Mr. MILLER. Well, I am not sure I can tell you that. Let me try
and answer the question this way. The private fee-for-service plans
were actually conceived of in their original state—what was going
on is, there was a big move in the country towards managed care
and lots of increases in enrollment Medicare managed care and
there was a concern on the part of Congress that some people
might not want to be in managed-care plans and have potentially
their care dictated by a coordinated care entity, so the thought be-
hind private fee-for-service plans was, let us create plans where if
they have an additional cost because they don’t coordinate care, it
is born entirely by the beneficiary. That was the thought behind
them so that I have an uncoordinated plan, it is more extensive but
the bennie pays the difference, but it hasn’t worked out that way.
Under the new payment system, the Federal—well, the Medicare
Program and all bennies whether they are in the plan or not are
paying that difference.

Ms. SCHAKOWSKY. And what is the rationale for allowing a Medi-
care Plus plan if we are paying those 12 percent more than Medi-
care fee-for-service and most beneficiaries end up subsidizing those
plans?

Mr. MILLER. It just hit me again, what is the——
Ms. SCHAKOWSKY. I asked what is the justification for having the

private fee-for-service? What is the justification for the Medicare
Plus plans if they are being paid more and that money is coming
out of beneficiaries and taxpayers?

Mr. MILLER. At the commission, we don’t see a lot of justification.
The counterarguments that people will ring to the table are, people
are getting extra benefits from it, and then you have heard some
of the other counterarguments that—and we have already had this
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exchange, I think you were in the room for it, where it is well, low-
income beneficiaries tend to be in these plans but of course our re-
sponse to that is, there are more-efficient ways to help low-income
beneficiaries.

Ms. SCHAKOWSKY. Right.
Mr. MILLER. I can’t offer you a justification here. We are sort of

raising that question ourselves.
Ms. SCHAKOWSKY. OK. Thank you. I appreciate it.
Mr. MILLER. No problem.
Mr. PALLONE. Thank you, and thanks, Mr. Miller, for staying

here an extra hour, but we do appreciate it because we did want
to ask you some additional questions. Thanks a lot.

Mr. MILLER. No problem.
Mr. PALLONE. And I am going to ask the second panel to come

forward.
Thank you both for being here. Let me introduce you. First we

have Stuart Wright, who is Deputy Inspector General for Evalua-
tion and Inspections from the U.S. Department of Health and
Human Services, and next to him is Daniel Fridman, who is Senior
Counsel to the Deputy Attorney General and Special Counsel for
Health Care Fraud within the Department of Justice. Thank you
both for being here and we will start with Mr. Wright.

STATEMENT OF STUART E. WRIGHT, DEPUTY INSPECTOR GEN-
ERAL, EVALUATION AND INSPECTIONS, OFFICE OF INSPEC-
TOR GENERAL, DEPARTMENT OF HEALTH AND HUMAN
SERVICES

Mr. WRIGHT. Thank you. Chairman Pallone, Ranking Member
Deal and members of the subcommittee, I am Stuart Wright, Dep-
uty Inspector General for Evaluation and Inspections at the De-
partment of Health and Human Services. I appreciate the oppor-
tunity to appear before you today to discuss our efforts to protect
the integrity of the Medicare Program. My written statement pro-
vides an overview of our efforts to assess the appropriateness of
Medicare payments and prices and our efforts to address quality of
care and access issues for beneficiaries. In the interest of time, I
will focus my remarks on our recent work related to durable medi-
cal equipment as a specific illustration of some of the program
vulnerabilities we have identified and our recommendations to
strengthen Medicare safeguards.

We have consistently found that the Medicare DME benefit is
vulnerable to fraud and abuse. We have conducted numerous stud-
ies reviewing the appropriateness of payments and the prices Medi-
care pays. With respect to the pricing of medical equipment and
supplies, we issued a report in September 2006 on the cost and
servicing of oxygen equipment used in the home. In this review, we
found that Medicare will allow $7,215 for a concentrator that costs
about $600 to purchase new. Additionally, beneficiaries will incur
$1,443 in coinsurance over a 36-month rental period. We noted that
if Medicare payments were capped at 13 months as certain other
DME items are capped, Medicare and its beneficiaries would save
$3.2 billion over 5 years.

With respect to our investigative activities, from 2002 through
2006 we excluded 121 suppliers and 457 individuals associated
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with suppliers, obtained 289 successful criminal convictions and
achieved 76 civil settlements or judgments. Together, these crimi-
nal convictions and civil adjudications resulted in more than $796
million in restitution, fines and penalties. To help combat medical
equipment fraud, OIG in conjunction with the U.S. Attorney’s Of-
fice for the Southern District of Florida, the FBI and the Depart-
ment of Justice launched an initiative designed to identify sus-
picious suppliers and review questionable financial activities. Since
its inception, the initiative has recovered more than $10 million
from entities which closed abruptly and abandoned their bank ac-
counts.

Over the past decade OIG has also identified and reported on
weaknesses in Medicare’s enrollment process for suppliers. In our
most recent work, we found that 45 percent of the suppliers in
three south Florida counties did not meet one or more of the se-
lected Medicare standards we reviewed. Working in collaboration
with CMS and the National Supplier Clearinghouse, we conducted
unannounced site visits to 1,581 suppliers in Miami-Dade, Broward
and Palm Beach counties in late 2006. We focused on three sup-
plier standards that could be verified quickly through direct obser-
vation and desk review. These three standards include five specific
requirements which state that a supplier must maintain a physical
facility, be open and staffed during business hours, have a visible
sign, post hours of operation and maintain listed telephone num-
bers. During the site visits, we found that 31 percent of suppliers
did not comply with the first two requirements of maintaining a fa-
cility at the business address that they had provided to Medicare.
Specifically, 6 percent of the suppliers did not maintain physical fa-
cilities. In some cases, instead of finding operational facilities, we
found vacant buildings or facilities in which another type of busi-
ness was operating including a florist, a rental car company, a real
estate office and an accountant’s office. Twenty-five percent of sup-
pliers were not accessible during reasonable business hours. We
identified an additional 14 percent of suppliers that were open and
staffed but failed to meet at least one of the three remaining re-
quirements that we reviewed. For the period January through No-
vember 2006, Medicare allowed payments of over $97 million to the
491 suppliers who we identified as not maintaining a physical facil-
ity or were not open and staffed. We referred these suppliers to
CMS for potential revocation of their Medicare billing numbers.

Our south Florida report and my written statement contained
the recommendations we have made to strengthen Medicare enroll-
ment standards including conducting more unannounced site visits
and out-of-cycle inspections, requiring all suppliers to post a surety
bond, and performing more-rigorous background checks of appli-
cants. In response, CMS described several actions it has taken to
implement our recommendations including revisiting contract re-
quirements to increase the number of unannounced supplier site
visits, drafting a proposed regulation requiring suppliers to post
surety bonds, and considering targeted background checks of sup-
plier applicants. In addition, CMS is also in the process of imple-
menting accreditation standards and competitive bidding in se-
lected parts of the country.
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In conclusion, the OIG remains committed to protecting the in-
tegrity of the Medicare Program and ensuring that beneficiaries re-
ceive high-quality care. Within the DME benefit alone, we have
identified numerous integrity problems and program inefficiencies.
And in our most current work, we have also found that the Medi-
care supplier enrollment process is inadequate to prevent abuses
such as those we found in south Florida.

I appreciate the opportunity to share with the subcommittee our
efforts and would be happy to answer any questions.

[The prepared statement of Mr. Wright follows:]
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Mr. PALLONE. Thank you, Mr. Wright.
Mr. Fridman.

STATEMENT OF DANIEL S. FRIDMAN, SENIOR COUNSEL TO
THE DEPUTY ATTORNEY GENERAL AND SPECIAL COUNSEL
FOR HEALTH CARE FRAUD, DEPARTMENT OF JUSTICE

Mr. FRIDMAN. Thank you. Mr. Chairman, Congressman Deal,
members of the subcommittee, thank you for inviting the Depart-
ment of Justice to discuss its work in an area of law enforcement
that is of vital importance to our Nation’s seniors and disabled per-
sons, fraud in the Medicare Program. I am Assistant United States
Attorney for Miami, a district which has made fighting health care
fraud one of its top priorities. Presently I am on detail to main Jus-
tice, where I advise the Deputy Attorney General on health care
fraud enforcement policy. In that capacity, I have a bird’s eye view
of what the Department’s different components are doing to recover
monies wrongfully taken from the Medicare Program and to pros-
ecute those who defraud it. Within DOJ, health care fraud enforce-
ment involves each of our 93 U.S. Attorneys Offices, the criminal
division fraud section, the civil division, the civil rights division
and the FBI.

Since the start of the Health Care Fraud and Abuse Control Pro-
gram in 1997, the Department of Justice has recovered and re-
turned a total of $10.4 billion to the Medicare trust fund with addi-
tional amounts going to other programs such as Medicaid and Tri-
Care. We can conservatively say that for every $1 the Government
spends on health care fraud enforcement in the HCFAC program,
the Medicare trust fund gets at least $4 back in recoveries from
civil litigation and criminal fines and forfeitures. This figure does
not even capture the deterrent effect of our criminal prosecutions,
which are harder to quantify but nevertheless save taxpayer
money.

Mr. Chairman, this is good, basic good Government work, and as
our record demonstrates, the department is committed to doing it.
Over the last 10 years since the HCFAC program was created, we
have significantly increased the number of civil cases we file and
criminal convictions we obtain. In the last fiscal year 2006, we had
547 defendants convicted of health care fraud expenses, the highest
number to date. Last year we filed or intervened in 217 new civil
health care fraud cases, which represents an increase of 144 per-
cent since the program started. Last year was also a record year
for civil recoveries. Our civil division working with the U.S. Attor-
neys Offices obtained judgments and settlements totaling over $3.2
billion in fraud recoveries. Of that amount, $2.2 billion came from
health care fraud cases.

Let me give you a couple of concrete real-world examples of the
kinds of fraud schemes we are seeing today in our cases. Let met
tell you about infusion fraud. In my home district, we have found
that clinics pay recruiters to bring HIV or AIDS patients to the
clinics to receive this infusion therapy. They pay each patient kick-
backs of $100 to $200 per visit and the patients are given diluted
drugs or simply no medication at all but Medicare is billed for the
full price of the drugs. These schemes can harm patients because
they are not getting proper treatments. In a recent case in my
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home district, an individual was convicted of this scam with esti-
mated Medicare losses of $5 million.

Let me tell you about power wheelchairs. We found a DME sup-
ply company that billed Medicare for expensive motorized wheel-
chairs that were not needed and not delivered. Medicare reim-
burses wheelchairs at about $7,000 each but the company actually
delivered a less-expensive scooter that cost $1,000. Total loss to
Medicare was about $1 million. We convicted the company’s owner
and also obtained convictions in separate cases of the physicians
who signed the prescriptions for these motorized wheelchairs, peo-
ple that did not actually need them.

Let us turn to pharmaceuticals. Serono was involved in off-label
marketing violations. As the market for Serono’s drug Serostim
shrank, Serono resorted to trying to market its drug for unap-
proved purposes and paying doctors kickbacks in the forms of trips
to France in exchange for the physicians writing up to 30 new pre-
scriptions at about $21,000 a treatment. As a result of the Depart-
ment’s efforts, Serono paid $704 million to resolve criminal and
civil liabilities.

The Department is committed to fighting fraud and abuse in the
Medicare Program and devotes the necessary resources for this
purpose. One of the most important sources of funding for the De-
partment are the funds provided by the HCFAC program. Since
1997, these funds have helped the Department maintain dedicated
prosecutors, litigators and FBI investigators who focus on health
care fraud cases. In 2003, the Department received $49.5 million
from the HCFAC program to support its litigators and prosecutors
and the FBI received $114 million. However, those funds remained
constant and without inflationary adjustment until this year when
Congress passed and the President signed an inflationary cap ad-
justment to these funds each until 2010. The President’s fiscal year
2008 budget requests $17.5 million to supplement DOJ’s HCFAC
funding allocation. We would appreciate this committee’s support
for full funding of the President’s request so that we can continue
pursuing these important cases.

In conclusion, I want to say a little something about the prosecu-
tors and litigators who pursue these cases. Our attorneys are very
dedicated to the work they do. They believe in it. They put in long
hours to achieve justice for the beneficiaries and the taxpayers. I
hope this testimony helps the subcommittee understand the kinds
of fraud schemes the Department is seeing across the country and
the role that the Department plays in fighting them. Working
closely with our colleagues at HHS OIG and CMS, we will continue
to build on our accomplishments and our resources and adjust our
strategies as new fraud schemes develop.

Thank you, and I would be happy to answer any questions.
[The prepared statement of Mr. Fridman follows:]
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Mr. PALLONE. Thank you, thank you both, and let me yield my-
self 5 minutes or recognize myself for 5 minutes for questions, and
I will start with Mr. Fridman. Let me say first of all that I cer-
tainly would support the full funding of what the President has
proposed and I guess I can’t speak for the others, I will just speak
for myself.

I am concerned about oversight with some of the marketing with
these Medicare private plans. We have been informed of a number
of scams by agents working for Medicare private plans that they
have recently victimized Medicare beneficiaries through false mar-
keting practice. These agents provide misleading information to
beneficiaries and have them sign false documents in order to get
them enrolled in private plans. For example, I have a copy here,
and I could show it to you, if you like, a recent press release from
the Mississippi Insurance Department noting a number of scams in
that State along these lines. We are told by the State that their
ability to enforce the marketing guidelines that CMS has released
does not exist because of the Federal nature of those guidelines. I
would like to know, does the DOJ have any knowledge of these
kinds of marketing abuses? Have you been involved in investigat-
ing any cases of wrongdoing by private insurance plans in Medi-
care and how many cases and what is the nature of the complaint?

Mr. FRIDMAN. Well, thank you for the question. Your staff was
kind enough to share that press release with us and we are reach-
ing out to the Mississippi Department of Insurance to find out
more information about their allegations of fraud. I will say gen-
erally we have seen similar schemes such as the ones you have de-
scribed in other contexts. For example, in part D enforcement, we
have started to receive cases that show a scheme we call the 299
scam. Basically telemarketers are calling up senior citizens and of-
fering to enroll them in a part D plan. They say it only costs $299,
the typical scheme. They get their bank account information, their
credit card information and then they just steal their money and
they don’t get enrolled in any plan. So we have seen things like
this. We are keeping a close eye on these and we will pursue appro-
priate cases where there is Federal jurisdiction to pursue them.

Mr. PALLONE. It says in the Mississippi release, now that I know
you have it, I am glad. It says companies offering Medicare plans
are subject under Federal regulations to strict marketing guide-
lines for such plans which include prior approval of marketing ma-
terial. So does that literally mean that if somebody takes out an
ad on a radio or a newspaper that it has to be approved? Do you
know?

Mr. FRIDMAN. Well, as Ms. Norwalk observed in her testimony,
some of this is the purview of State insurance commissioners, there
is no Federal jurisdiction there. I would defer to my colleagues at
HHS OIG and CMS. They are more familiar with these kinds of
regulations.

Mr. PALLONE. If you would, I know this sounds absurd but I al-
ways use an example when the HMOs started out that I would see
these ads in my local newspapers where you go get a free lobster
dinner if you came one night and they had these huge ads in the
local papers in my district offering free lobster dinners. I don’t
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know, maybe that sounds absurd but I am just wondering what
kind of things can they do?

Mr. WRIGHT. CMS does have marketing guidelines that apply to
Medicare Advantage plans and we actually issued a report in Au-
gust of 2006 in which we reviewed 36 plans’ marketing material for
calendar year 2005. For those 36 plans, we collected all advertise-
ments, summary of benefit forms, enrollment forms and reviewed
them to determine whether or not they met the requirements that
CMS has imposed, and we did find some small problems associated
with those marketing materials. I don’t know that CMS reviews
every single marketing piece issued by a Medicare Advantage plan,
but there are guidelines and there is some review of those mate-
rials.

Mr. PALLONE. Now, I will go back to you because I only have 15
seconds. If DOJ, Mr. Fridman, were to find a large-scale organized
attempt to defraud Medicare and Medicare beneficiaries by these
private insurance plans, what type of remedies do we have against
such actions and are they being used by CMS?

Mr. FRIDMAN. Well, we would evaluate each case for Federal ju-
risdiction and violations of Federal law and if we see those viola-
tions, we would certainly pursue them. I have an example of a case
where we pursued a private insurer. It was called Employers Mu-
tual. It was a recent case. They had established a similar kind of
scheme in all 50 States where they fraudulently induced people to
enroll in their insurance plan, called it an ERISA plan so they
wouldn’t be subject to regulation by State insurance commissioners
and people wound up paying for premiums and getting stuck with
the medical bills because the insurance company didn’t actually
cover anything. We prosecuted them and the owner of the company
was convicted and sentenced to 25 years in prison. So we are seri-
ous about these kinds of fraud schemes and we will pursue them.

Mr. PALLONE. OK. Thank you.
Mr. Deal.
Mr. DEAL. Out of curiosity, in the south Florida examples that

both of you have alluded to, what percentage of those were tradi-
tional Medicare plans as opposed to managed-care plans? Do you
have any idea?

Mr. WRIGHT. With regard specifically to the suppliers and the
site visits that we undertook, these were durable medical equip-
ment suppliers on the fee-for-service side of Medicare so they didn’t
have anything to do with the Medicare Advantage.

Mr. DEAL. What about, Mr. Fridman, the examples other than
the one that you have already alluded to? Were they traditional
fee-for-service traditional Medicare situations?

Mr. FRIDMAN. Yes, I believe the durable medical equipment ones
would be part B traditional fee-for-service.

Mr. DEAL. Here again, I guess the question becomes on the dura-
ble medical equipment, if these are basically nonexistent and 31
percent of them didn’t meet the basic criteria, you said, how are
people getting to these folks? There has got to be some linkage be-
tween a doctor saying you need a wheelchair or you need some
other form of durable medical equipment. What was the linkage of
a patient to get to those nonexistence folks?
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Mr. WRIGHT. Well, that is the concern that we have, that there
weren’t patients getting to those entities because when we showed
up on multiple site visits, they did not appear to be open for busi-
ness as required.

Mr. DEAL. Well, was the fraud the fact that they weren’t supply-
ing anything and billing for it or that they were actually supplying
something to folks but didn’t meet the other criteria?

Mr. WRIGHT. The failure to comply with the supplier standards
can result in the revocation of the billing number for those suppli-
ers. As I mentioned in my oral statement, these entities billed $97
million. It is of concern to us whether or not the $97 million was
for legitimate services to legitimate beneficiaries. We did not pull
a sample of those claims so I cannot tell you that those claims were
fraudulent, but given that the entities when we visited did not ap-
pear to be open and doing business, we are concerned.

Mr. DEAL. Mr. Fridman, you mentioned one case in which in the
power wheelchairs that you say you convicted a physician who was
part of this scheme, it appears.

Mr. FRIDMAN. Correct.
Mr. DEAL. How cooperative is the medical community in going

after the doctors or those who are leading people in these directions
who are complicit in it? How cooperative are they in working with
you?

Mr. FRIDMAN. You mean in terms of giving us tips or leads?
Mr. DEAL. Yes.
Mr. FRIDMAN. I think that the medical community is a source of

tips or leads for the Department. No profession wants bad apples
ruining their reputations, and we expected them to be cooperative
and give us information when they have it.

Mr. DEAL. But in the illustration that we have all heard about
in Chicago with the State attorney general who I guess is under
a Medicaid investigation he is conducting——

Mr. PALLONE. She.
Mr. DEAL. Beg your pardon?
Mr. PALLONE. She.
Mr. DEAL. She. I am sorry. Yes let us get it right. She. There the

doctors were the ones who were all involved in the schemes. To
what extent is the Department of Justice working with other attor-
ney generals in looking at similar things, because if they do it in
the Medicaid, they are bound to be doing it in Medicare, I would
think as well.

Mr. FRIDMAN. The Department works very closely with the Medi-
care fraud control units in the different States to identify fraud.
Many times there is overlap between the fraud committed in Medi-
care and it is also being committed in Medicaid in the same case
so we often work very closely with them on the same cases, recover
some share for the Medicare Program and recover some share for
the Medicaid program as well.

Mr. DEAL. The imaging issue is one that has been of concern to
me. Are you aware of any further investigations that are going on
with regard to imaging overbillings, misbillings, fraudulent activi-
ties with regard to any investigations you can maybe tell us about?

Mr. WRIGHT. Not that I know of off the top of my head but I am
happy to check with staff and report back to you in terms of the
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investigative activities. We do have a couple of ongoing studies re-
lated to imaging services. I would be happy to tell you about them
if that would be useful.

Mr. DEAL. Will these studies hopefully have recommendations as
to any corrective action that we might need to take here?

Mr. WRIGHT. Yes, I hope that they do. I don’t know that they will
actually uncover inappropriate payments but they will look at some
of the billing arrangements that exist with the provision of CAT
scans, MRI and PET scans and they will present the data in terms
of the trends. We have seen a dramatic increase in payments in
that area in the recent past.

Mr. DEAL. Thank you both.
Mr. PALLONE. Thank you.
The gentlewoman from Illinois.
Ms. SCHAKOWSKY. Thank you, Mr. Chairman. I wanted to con-

nect something I asked earlier of Mr. Miller and something then
that Mr. Pallone was asking about in terms of the marketing of
these Medicare Advantage plans. Mr. Miller responded that one of
the rationales for keeping these Medicare Advantage programs
even though they are more expensive is because low-income bene-
ficiaries use them despite the fact that they may not be the most
efficient way to serve low-income people. So I am wondering if
there is not a connection to marketing schemes that actually target
low-income people who themselves might do better, because they
are dual-eligible or whatever, to get more coverage, and if there
has been a systematic review of who might be targeted by these
kinds of advertising programs that aren’t good for taxpayers or
even the beneficiaries. Either one. I don’t know where that would
fall.

Mr. WRIGHT. It is my understanding that Medicare Advantage
plans can’t target on a specific population. I can’t tell you anything
in terms of the marketing material that we collected in terms of
whether or not we saw anything geared towards specific cohorts of
beneficiaries but in general plans are not supposed to market
themselves to certain segments of beneficiaries. There are some
things called special-need plans which are allowed to market and
focus on discrete populations such as the disabled, low income, and
that isn’t something that we specifically looked at but we are
thinking in terms of work planning on doing a study specifically on
the special-need plans.

Ms. SCHAKOWSKY. Though they can’t target special populations,
are they allowed to target particular geographic areas or—I am
just wondering how is it that—it sounded as if a disproportionate
number of people who have these might be low-income people and
so I am just wondering if there some way—they are often targeted
in terms of predatory loans and all kinds of things. Well, I am glad
that there is going to be some kind of investigation. I am wonder-
ing to what extent whistleblowers play a role in this at all and if
there is a way that we could encourage that more, Mr. Fridman?

Mr. FRIDMAN. Well, I think the False Claims Act which Congress
passed is one of the ways that we get case referrals. They are en-
couraged to file their cases and we pursue them. That is one of the
ways, especially in the civil context, that we get our large dollar
recoveries. We have whistleblowers inside the different companies
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that file a complaint under seal. The Department of Justice then
engages in a process to review the complaint, investigate it, see if
there is evidence of a violation of Federal law and then we re-
solve—we decide whether or not to intervene.

Ms. SCHAKOWSKY. Are there protections for those whistleblowers?
Mr. FRIDMAN. Like retaliation kinds of things?
Ms. SCHAKOWSKY. Yes.
Mr. FRIDMAN. I believe there are. Yes, there are.
Ms. SCHAKOWSKY. OK. Good. You looked at the Florida—this is

pretty amazing what you found in Florida, and they are the No. 1
supplier of durable medical equipment, I understand, right? They
have the most number of outlets or whatever. But there is a No.
2 and a No. 3 and a No. 4. Have you followed up with some of
these other places? It seems like a pretty lucrative thing to look at.

Mr. WRIGHT. Yes. The three counties that we reviewed in south
Florida bill for 5 percent of the durable medical equipment nation-
ally. Miami-Dade, one of the counties, has the highest concentra-
tion of suppliers of any county in the Nation. So we are now very
much looking at other geographic areas to determine whether or
not there might be similarly inappropriate businesses operating.

Ms. SCHAKOWSKY. And finally, you said you have adequate re-
sources to do this job. It seems, if I could be so crude as to say prof-
it centers in a way for the Government because we are doing well
by doing good, and so are there enough resources? You are asking
for more.

Mr. FRIDMAN. Correct.
Ms. SCHAKOWSKY. And is there enough staff to do this, Mr.

Wright?
Mr. WRIGHT. I think there is. I think the additional resources

will be very welcome. The President’s budget, as previously men-
tioned, requests $183 million in a discretionary cap adjustment. We
have had our HCFAC account frozen for 3 years and for the next
couple of years it will be increased by inflation. In addition to that,
the Congress did provide to our office $25 million a year until 2010
to specifically do Medicaid fraud work so we do have those added
resources. But clearly we can use the additional resources and we
similarly expect to continue the return on investment that, as I
mentioned in my testimony, is about 13 to 1 over the last 3 years.

Ms. SCHAKOWSKY. And I am assuming you go after the big-ticket
items here primarily in prioritizing where you do your investiga-
tions?

Mr. FRIDMAN. For the Department, I would like to address the
resource issue as well, if I may?

Ms. SCHAKOWSKY. Sure.
Mr. FRIDMAN. Our HCFAC account has been frozen as well since

2003 at $49.5 million, the FBI at $114 million, and we have had
some inflationary erosion as a result of that being frozen for the
last 3 years. We are asking the committee to support the Presi-
dent’s 2008 budget request of $17.5 million because that will allow
us to make up for that inflationary erosion, and also plan for the
influx of cases that we expect to see from anti-fraud funding that
HHS has gotten in the area of part D and so forth. So that will
help us build our resources for the future. In terms of—I am
sorry——
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Ms. SCHAKOWSKY. That you prioritize——
Mr. FRIDMAN. When we are looking at cases to take, when they

come in we kind of triage them. We look at a variety of factors. We
don’t just take cases where there is going to be large monetary out-
comes for us. We also look at factors like patient harm, where phy-
sicians are performing unnecessary surgeries. The dollar loss may
be very small but we are going to pursue those cases because it
benefits the public health. We have got to get those people off the
streets so that is another factor that comes into our analysis.

Ms. SCHAKOWSKY. I am out of time so——
Mr. PALLONE. Yes, but I do intend to come back again with an-

other round, so if you want to stay. And I know Dr. Burgess—I let
my colleague go over 2 minutes so I am sure you will pay attention
to that.

Mr. BURGESS. I will.
Mr. PALLONE. You are recognized.
Mr. BURGESS. I will make certain that there is equal distribution

of extra minutes.
Mr. Wright, you alluded to a 13 to 1 return on investment for

Medicare fraud. Can you estimate how much, what is the total dol-
lar value of fraud within the Medicare system? The Federal pro-
gram spends—what—$270 billion a year. Is there a percentage or
a figure that you have in your mind as to what of that is spent in-
appropriately?

Mr. WRIGHT. There is no reliable estimate on the amount of
fraud and abuse in the program. It just doesn’t exist. We have no
way of systematically measuring it. The Medicare fee-for-service
does have an error rate but that is a payment error rate and we
certainly have seen a dramatic decrease in that since it started in
1996, but in terms of fraud estimates, we don’t have any reliable
mechanism to measure it. So it is just sort of anecdotal.

Mr. BURGESS. The fee-for-service part, was that—I was a physi-
cian in private practice prior to coming to Congress so was that
what we used to see as the compliance plan that we all to come
up with sometime in 2000 or 2001?

Mr. WRIGHT. It is a random sample of claims and then a medical
review of those claims to determine whether or not they in fact
should have been paid.

Mr. BURGESS. And that is applied to——
Mr. WRIGHT. The total fee-for-service universe.
Mr. BURGESS. For physicians, for hospitals, for everyone?
Mr. WRIGHT. Yes.
Mr. BURGESS. A, B, C and D?
Mr. WRIGHT. Correct.
Mr. BURGESS. Are there certain segments of the Medicare Pro-

gram that are more prone to fraud and abuse?
Mr. WRIGHT. Certainly. I think as we have seen with durable

medical equipment, there are areas that are more problematic than
other areas. That is correct.

Mr. BURGESS. And certainly the list you gave which was—or I
guess Mr. Fridman gave that was pretty incredible. Is there—does
this affect every part of Medicare A, B, C and D equally or is it
a bigger problem in the Medicare Advantage plans or is it a bigger
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problem in the physician’s world or the hospital’s world or the part
B drug program?

Mr. WRIGHT. I think we have seen more problems with the dura-
ble medical equipment benefit, with independent diagnostic testing
facilities, and some other ancillary services where there just aren’t
as many programmatic controls over provider entry. We certainly
have fraud associated with hospitals but those are more secure en-
tities and don’t set up shop, bilk the Government for millions of
dollars and shut down. So certainly on some of the ancillary serv-
ices in part B, I think we have seen more problems.

Mr. BURGESS. And again, could you quantify that for part B?
Mr. WRIGHT. No. All we can do is refer to individual cases where

we have done reviews. We did a specific medical necessary review
of wheelchairs and isolated parts of the program we can tell you
how much Medicare is paying inappropriately.

Mr. BURGESS. To what extent is the stage set for fraud by the
way that Medicare is in fact administered, the fact that it is more
lucrative for someone who provides wheelchairs to handicapped pa-
tients, it is more lucrative for that person to lease rather than just
to sell the chair where the chair would be in the patient’s realm
for the rest of their life whereas a lease is something that is going
to deliver dollars back to the business repetitively. Do we set our-
selves up for this?

Mr. WRIGHT. I would say especially in the area of durable medi-
cal equipment that we have seen historically two problems. One is,
we are overpaying for the equipment. Medicare should be an effi-
cient purchaser of health care services.

Mr. BURGESS. And let me just stop you there. Whose fault is
that? As legislators, if we want to get our arms around that part
of the problem, where is the beef, where is the bank? How do we
do that?

Mr. WRIGHT. You have to a certain degree—in the MMA a provi-
sion called for competitive bidding associated with durable medical
equipment. The competitive bidding prices that suppliers submit in
the geographic areas where there is competitive bidding will ulti-
mately be used to set reimbursement rates nationally. The problem
that we have seen historically in the area of DME is the fee sched-
ules were based on 1986 charges to the program. Whatever claims
suppliers submitted back in 1986 basically became the fee sched-
ule. There wasn’t a market-based price for the individual pieces of
equipment. The competitive bidding provisions that you have en-
acted should in large part provide some kind of market check so
that Medicare can be an efficient purchaser of the equipment.

Mr. BURGESS. And when will that begin to kick in?
Mr. WRIGHT. It begins to start next year.
Mr. BURGESS. Next year?
Mr. WRIGHT. Yes, in 2008.
Mr. BURGESS. Man, we are slow.
You are going to do a second round?
Mr. PALLONE. Yes.
Mr. BURGESS. I will yield back.
Mr. PALLONE. Thank you.
I was going to ask Mr. Wright a couple of questions here. Your

testimony highlights vulnerabilities in Medicare oversight of dura-
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ble medical equipment, prosthetics, orthotics and suppliers. Dura-
ble medical equipment coverage is very important for millions of
Medicare beneficiaries. However, in order to protect the benefit and
protect beneficiaries from excess out-of-pocket costs as a result of
improper payments, obviously it is an important area. But why is
it that this is a continuing area of vulnerability, Mr. Wright, when
the Office of the Inspector General, CMS, DOJ have all been work-
ing on it for years? Are there changes we can make to the payment
system to reduce the incentives for fraud and abuse in these var-
ious providers?

Mr. WRIGHT. I think again there are two primary reasons why
we have seen the level of abuses that we have seen. As I mentioned
earlier, one is the prices that we are paying for the equipment. The
second area is the ease of enrollment. Prior to 1994, there were no
DME supplier standards. At that time 11 standards were created.
There are now 21 standards. There are soon to be 25 when accredi-
tation comes in with the competitive bidding. Back when I started
working for HHS, in order to get a provider number, all you needed
to do was submit a claim and if you didn’t have a provider number,
the Government assigned you one. So we have come a long way,
but given the findings that we have in south Florida, clearly there
is still ease of entry and we are seeing suppliers come into the pro-
gram, set up businesses and then, at least when we visited them
appear, not to be operating as normal businesses. So I think some
of the recommendations that are both in my testimony and in the
report need to be visited in terms of tightening up supplier stand-
ards.

Mr. PALLONE. OK. Thanks. And the second thing I was going to
ask you is, you gave us this testimony on the Office of the Inspec-
tor General’s valued work on drugs that are paid for under part B
and with the help of those reports were able to change the part B
reimbursement system from a system where the drug costs set the
price to a much more reasonable system based on the average sales
price. These changes have been difficult for some providers to ad-
just to but the new system is saving both beneficiaries and tax-
payers. But can you remind us of your findings regarding the ade-
quacy of payments under the new average sales price plus the 6
percent reimbursement methodology, and why does the office be-
lieve we need to further refine the average sales price calculation?
Do you have any estimate of how much these changes would save?

Mr. WRIGHT. I would certainly be happy to answer. We produced
a large body of work over the years that showed that the prior re-
imbursement system used for Medicare part B drugs was system-
atically flawed. It was a system called average wholesale price and
we found that the prices that Medicare paid based on average
wholesale prices did not resemble prices available to physicians
and suppliers in the marketplace. There was a large body of work
produced by our office. In one report in 2001, we found that for 24
drugs Medicare would have saved $761 million. The Congress then
subsequently in the MMA changed to average sales price methodol-
ogy, which is an auditable number as reported by the manufactur-
ers. We have taken issue with the way CMS calculates the ASP
numbers. In a report that we issued last year, we said that the
methodology that CMS uses to calculate volume-weighted ASPs
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was mathematically flawed and we actually said in that report that
the calculation difference resulted in a Medicare overpayment of
$115 million. So we have taken that as sort of an issue with the
way ASP is calculated, clearly a marked improvement over the
prior system, but a little bit of a disagreement with CMS over the
way it is calculated.

And then additionally, the MMA requires us to do comparisons
between ASP and AMP, average manufacturer price, and ASP and
widely available prices. We have done reports in both of those
areas that have suggested some further savings could be obtained
by implementing the authority Congress gave CMS to lower these
prices when there becomes a big discrepancy between those two
amounts.

Mr. PALLONE. OK. Thanks a lot.
Dr. Burgess.
Mr. BURGESS. Do you think that then gives any incentive when

someone’s reimbursement is based upon the average sales price
plus six, if they have got a drug that has been around forever like
5-fluorouracil that costs pennies to administer or a newer drug that
is still under patent that may be very expensive to administer. Is
there any sort of bias in selection as to which drug might be better
for that patient based upon the reimbursement value?

Mr. WRIGHT. I don’t think that there is. The dispensing fee
should be uniform and the ASP should be the average price that
the manufacturers pay with some exceptions to calculate an aver-
age, and that is what we say that the Government will reimburse.

Mr. BURGESS. Some pharmacies will tell us that ASP plus six for
medicines that are extremely low cost just simply are not worth
their time to administer. Now we are not talking about infusion
therapy, just something that might be sold off the shelves in the
pharmacy as a prescription. Has that been a concern at all that
there will be some medicines that are just simply no longer avail-
able to Medicare beneficiaries because the cost of carrying those
medicines on the shelves is not fact made up by ASP plus six?

Mr. WRIGHT. I think that we want to continue to monitor the sit-
uation and to the extent issues are brought to our attention that
there are access problems associated with ASP, we will want to go
in and study that and provide CMS with information regarding
how to structure the program so that in fact beneficiaries are able
to get the prescription drugs needed.

Mr. BURGESS. OK. I have got to ask you this. I don’t want to.
What about the issue of upcoding? Has that been an issue in your
investigations? I am briefly talking about physician practices.

Mr. WRIGHT. Certainly, upcoding is one of the fraud schemes
that we see.

Mr. BURGESS. Well, wait a minute. It is sometimes in the eye of
the beholder.

Mr. WRIGHT. Yes, that is where I was just about to go and——
Mr. BURGESS. Because we always feel like you guys downcode.
Mr. WRIGHT. Yes, and to the extent we have done the fee-for-

service error rate, we have both reported—when we used to do that
error report—we have reported both on upcoding and downcoding
and netted the two out in terms of reporting any overpayments
that the Government has made, and I believe that that is the way
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that CMS continues to do that. So in terms of upcoding, it is more
of an issue that we have seen when we have done medical necessity
reviews and we have just said that certain procedures or services
didn’t meet the code that was billed and suggested that the Gov-
ernment overpaid the difference between the lesser code. But that
is different from fraud where you have to demonstrate a pattern
andmeet a different standard.

Mr. BURGESS. Well, an office, for example, that bought coding
software, would that be evidence that they intended to defraud
Medicare?

Mr. WRIGHT. Only if it is set in a way where they know that.
Mr. BURGESS. I knew I didn’t want to ask that question. Is Medi-

care any more prone to this type of activity than, say, Medicaid,
the Federal prison system, the VA, the Indian Health Service, all
of the other ways that the Federal Government dispenses health
care? Or is the same vulnerability present within other areas?

Mr. WRIGHT. Yes, I think it is probably the same vulnerability.
To the extent the VA provides health care more directly, it is a dif-
ferent system, but certainly in terms of OPM and other Govern-
ment programs, you see the same kinds of vulnerabilities. It is the
shear size of Medicare that gets it the attention that it gets. We
are talking billions of dollars, and even if fraud stays constant, as
the dollars increase, you are talking about a large magnitude of a
problem.

Mr. BURGESS. Mr. Fridman, let me just ask you in the limited
time we have left, typically how will a case get initiated? Does
someone bring it to your attention? Do you figure it out from billing
records? Do you have computer flags? Do you have your own soft-
ware that you employ?

Mr. FRIDMAN. We don’t. We rely on HHS, specifically CMS, to
provide us with data to back up our cases when it involves Medi-
care Program data, but to answer your question about where we
get our cases from, basically there is three, maybe four main
sources. One source is the FBI. The HCFAC program spends $114
million on dedicated FBI agents that are deployed across the coun-
try in task forces to look at health care fraud in different regions
of the country so the FBI is a large source for case referrals for us.
Another source is the HHS Office of the Inspector General. We get
a lot of case referrals from them as well. Another source is whistle-
blower cases. Those provide another source of referrals. And then
we also get referrals working other cases. We could be working a
drug case and someone has information on a Medicare scam and
so forth. So we work all our possible leads to take in cases.

Mr. BURGESS. That also worked for electronic media from Los Al-
amos as it turns out.

Before we close, can I just ask one question about the oxygen?
Because you brought it up, Mr. Wright. We attempted to put some
parameters, some boundaries around oxygen therapy, the length of
time in the Deficit Reduction Act a couple of years ago and that
was probably one of the most contentious parts of the conference
committee and eventually we came up with a limit. Previously it
was unlimited and we limited it to 36 months, and I get the im-
pression from your testimony that 36 months is not going to do the
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job, that that type of limitation is not going to provide the protec-
tions that the taxpayer needs in this regard.

Mr. WRIGHT. Yes. Clearly, based on the data in our report, we
suggested that more than $7,000 over the span of 36 months for
a piece of equipment that costs less than $600 and requires very
minimal servicing is excessive. So we do think that there is room
for the Congress to take further payments reductions associated
with oxygen equipment, and that is what the report recommended,
that CMS work with the Congress to consider further reducing the
payment rate. The other capped rental categories have a payment
rental of 13 months and then the Medicare payments stop.

Mr. BURGESS. Are there other areas that have this type of return
available to them? Are there other areas that you have looked into
besides just the home oxygen therapy?

Mr. WRIGHT. Over the years we have looked at wheelchairs in
terms of the pricing and we did find in a report we issued in 2004
that Medicare was overpaying $284 million based on prices that
were available on the Internet. You just go on the Internet and get
a better price than Medicare. And going back further in time, we
have looked at hospital beds. So we have sort of gone piece of
equipment by piece of equipment and suggested that Medicare is
paying too much. And hopefully, again, the competitive bidding will
be a fix to get a market-based price.

Mr. BURGESS. What about in the case of nursing homes with pro-
viding services like physical therapy? Is there overutilization that
is occurring there that is costing the taxpayers money?

Mr. WRIGHT. We have done reviews of physical therapy in nurs-
ing homes. It is a little dated at this point but we have specifically
done random samples of physical therapy, occupational therapy,
speech therapy in nursing homes.

Mr. BURGESS. And what type of conclusion did you draw?
Mr. WRIGHT. There were payment errors. I can’t tell you off the

top of my head what the numbers were but we were finding inap-
propriate physical therapy payments.

Mr. BURGESS. Just the last thing, is Medicare Advantage any
more prone to any of these issues of fraud than the other tradi-
tional parts of Medicare, the fee-for-service, part A, part B, part D?

Mr. WRIGHT. You have different things to be concerned about be-
cause the program is fundamentally different. You don’t have to
worry as much about the payment side of things because in general
Medicare is paying a capitated payment rate but you do have to
worry about other abuses such as marketing and enrollment and
underutilization because there is an incentive to underutilize.

Mr. BURGESS. I see. And you also talked about quality assurance.
Is your office involved in the implementation of the quality assur-
ance measures, the PVRP or whatever the heck we are going to call
it when it comes out in June? Do you keep an eye on that as well?

Mr. WRIGHT. We do lots of work associated with the quality of
care both in nursing homes, hospital quality oversight, ESRD qual-
ity oversight. We have looked into a number of areas looking at
whether or not the oversight mechanisms are in place to ensure
that beneficiaries get the care that we all want them to get.

Mr. BURGESS. And have you come to any conclusions about that?
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Mr. WRIGHT. On the various systems that we have looked at, we
have reported certain weaknesses.

Mr. BURGESS. Thank you, Mr. Chairman.
Mr. PALLONE. Thank you. We are having such a good time here,

we will just keep going.
Let me mention too, the members know that you can submit ad-

ditional questions for the record and so you may get additional
questions from us, and they will be submitted to the clerk within
the next 10 days so you may get those additional questions.

Let me thank both of you again. Really, I think what you do is
so important, and as you said, Mr. Wright, particularly when you
are talking about Medicare, there is just so much money involved
here that it not only gets the media attention but obviously it gets
our attention because that money could be used for other purposes.
So I really appreciate your being here today and taking our ques-
tions. Thanks a lot.

Without objection, the meeting of the subcommittee is adjourned.
Thank you.

[Whereupon, at 6:20 p.m., the subcommittee was adjourned.]
[Material submitted for inclusion in the record follows:]
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LESLIE V. NORWALK ANSWERS TO SUBMITTED QUESTIONS

THE HONORABLE HILDA SOLIS

The Private Fee-For-Service (PFFS) plans are paid the most even though
they do not coordinate care for their beneficiaries. Most of these plans are
found in rural areas. In your testimony, you state that racial and ethnic mi-
norities represent 27 percent of total Medicare Advantage enrollment.
What added benefit do these PFFS plans bring to patients? How many mi-
norities are actually enrolled in these plans?

Rural beneficiaries traditionally have not had access to additional benefits offered
via other MA products. On average, PFFS plans are providing beneficiaries with an
added $63 each month in additional value. For example, PFFS plans use rebate dol-
lars to offer additional benefits such as vision and dental care and cost sharing sav-
ings. The chart below illustrates some of the cost sharing savings that are offered
to PFFS enrollees.

Percent of PFFS Beneficiaries Enrolled in PFFS Plans with Specific
Attributes

Benefit Structure/Percent of PFFS Beneficiaries Enrolled in a PFFS Plan of this
Type

Catastrophic cap between $1,001 and $5,000: 28 percent
$1,000 or less for a 90-day hospital stay: 81 percent
No premium beyond the Part B premium: 62 percent
Unlimited coverage for inpatient hospital days: 88 percent
No prior hospitalization requirement before a SNF admission: 89 percent
Primary care physician copayments of $20 or less: 94 percent
Prostate and cervical and cancer screening with no coinsurance: 99 percent

While the number of minorities enrolled in PFFS plans is not currently available,
we do have data available on the percent of PFFS enrollees that live in rural areas.
Approximately 31 percent of PFFS service enrollees live in rural areas. Whereas,
only about 4.4 percent of MA enrollees in coordinated care plans live in rural areas.
This difference highlights the important role that PFFS plans play in providing
rural beneficiaries with choices in their health coverage.

In your testimony, you state that the President’s proposed budget will
save money. While I agree that Medicare needs to be efficient in its use of
dollars, program efficiency should not result in less access to care for our
seniors. I’m concerned about the effect of reduced Medicare payments to
our hospitals, especially since many of our safety-net hospitals are already
struggling to make ends meet. Even worse, many of the same hospitals are
facing reductions in Medicaid payments. What will be the impact of re-
duced Medicare payments on our safety-net hospitals’especially the pro-
posed rule that is supposed to take place in September will also result in
fewer Medicaid dollars?

The Medicare Payment Advisory Commission (MedPAC) has noted that hospitals
have been able to reduce costs under tighter price pressures. A modest reduction
in the update of 0.65 percentage points would encourage efficiency, while maintain-
ing access to care. It is vital that we do everything we can to maintain the solvency
of the Medicare program and pay as efficiently as possible.

Since the implementation of the inpatient prospective payment system for acute
care hospitals, the average actual increase in the market basket has been approxi-
mately 1.3 percentage points less than the average projected market basket increase
(or only 66 percent of the average projected market basket increase). In light of
these historical findings, and given hospitals’ ability to adjust to market conditions,
an on-going adjustment for productivity would likely not affect the ability of hos-
pitals to furnish high quality inpatient services to Medicare beneficiaries.

We have great faith in the market’s ability to adapt without reducing access.
Since 2002, more hospitals have opened then closed each year, suggesting that while
margins may be low, access to care is still improving.

THE HONORABLE BARBARA CUBIN

The Medicare Modernization Act of 2003 authorized a two percent Medi-
care home payment for ambulance trips in rural areas, as well as a five
percent add-on payment for home health services in rural areas. Both pro-
grams were authorized to preserve access to care in rural areas, where



114

providers face unique geographic difficulties in providing these services.
In Wyoming, roughly half a million people are spread out over almost
100,000 square miles. Both of these provisions have expired, and were not
extended in the President’s fiscal year 2008 budget. What is the Center for
Medicare and Medicaid Services’ justification for not proposing to extend
these provisions, and do you have concerns about how it will affect access
to care in rural areas?

The Centers for Medicare & Medicaid Services (CMS) has made a strong commit-
ment to rural health issues and has made many significant regulatory and depart-
mental reforms to address the needs of rural America.

The Medicare Prescription Drug, Improvement, and Modernization Act of 2003
(MMA) included a number of provisions to enhance beneficiary access to quality
health care services and improve provider payment in rural areas. The provisions
in the MMA included the continuation of two payment policy trends that have in-
creased rural provider payment rates in recent years: (1) an expansion of opportuni-
ties for rural hospitals to receive cost-based payments from Medicare and (2) a num-
ber of PPS payment rate adjustments that benefit rural providers . As you men-
tioned in your question, these provisions included a two percent payment increase
for ground ambulance trips that originate in rural areas and a five percent add-on
payment for home health services furnished in rural areas.

A number of the provisions in the MMA were time limited but have been ex-
tended in later legislation, including the Deficit Reduction Act of 2005 (DRA) and
the Tax Relief and Health Care Act of 2006 (TRHCA). CMS has worked expedi-
tiously to implement all of the provisions in recent legislation, recognizing their im-
portance to rural communities. Although the President’s fiscal year 2008 Budget did
not include proposals to extend the expiring rural provisions you mentioned in your
question, CMS will continue to work with Congress to address disparities in rural
reimbursement and to improve the quality and value of care delivered to all Medi-
care beneficiaries.

As always, I welcome your comments and suggestions to improve the quality of
America’s health care programs. I remain committed to ensuring equal access to
high-quality, up-to-date care for Medicare beneficiaries residing in rural areas. You
can be assured that this Administration will continue its efforts to help address the
concerns of rural Americans.
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MARK MILLER ANSWERS TO SUBMITTED QUESTIONS

REPLIES TO QUESTIONS FROM CONGRESSWOMAN HILDA SOLIS

MedPAC is an independent Federal body, and I thank you for coming
today. In your testimony, you stated that Medicare Advantage plans are
overpaid and that not all of these plans provide better care to their pa-
tients. I understand many low-income, minority populations are actually
served by Medicaid. However, States such as California and Florida tend
to have higher Medicare Advantage plan penetration rates and more mi-
nority populations. I am extremely concerned about any potential adverse
consequences on minority populations. Will cuts to Medicare Advantage
plans harm minority populations in States with high Medicare Advantage
penetration rates?

Even before the 2003 Medicare Prescription Drug Improvement and Moderniza-
tion Act introduced the Medicare Advantage (MA) program, private plans in many
markets offered rich benefit packages. Plans often offered these extra benefits be-
cause they achieved efficiencies in delivering the basic Part A & B benefit. If pay-
ments to MA plans are reduced, we believe that beneficiaries in many market areas
will continue to have MA plans available that provide coordinated care and extra
benefits to enrollees. However, their benefit packages may be less generous than
they are currently.

As we have pointed out in several of our reports, the Medicare program pays on
average 12 percent more to MA plans than for FFS and this payment policy discour-
ages efficiency. Using MA to provide low-income subsidies is unnecessarily costly.
For example, one MA plan option private fee-for-service plans require 9 percent
more in Medicare program payments than traditional FFS. The extra benefits PFFS
plans offer to beneficiaries are financed entirely through higher Medicare program
payments and beneficiary premiums (paid by all beneficiaries), rather than through
efficiency gains. Moreover, providing low-income subsidies through MA plans is
poorly targeted—reduced cost-sharing for example, is provided to everyone who en-
rolls in the plan, regardless of their income. In sum, Medicare Advantage plans are
not an efficient vehicle for delivering benefits to low-income Medicare beneficiaries.
Medicare savings programs, for example, may be a more effective way of targeting
assistance to low-income populations.

The Private Fee For Service (PFFS) plans are paid the most even though
they do not coordinate care for their beneficiaries. Most of these plans are
found in rural areas. In your testimony, you state that racial and ethnic mi-
norities represent 27 percent of total Medicare Advantage enrollment.
What added benefit do these PFFS plans bring to patients? How many mi-
norities are actually enrolled in these plans?

MedPAC does not currently have data on the number of minority enrollees in pri-
vate fee-for-service (PFFS) Medicare Advantage (MA) plans. The most recent pub-
licly available data on minority enrollment in MA overall are from 2004 and 2005—
before the large growth in PFFS enrollment. We do not know whether PFFS enroll-
ment patterns for minorities are similar to the patterns of plans that had Medicare
contracts in 2004 and 2005.

PFFS plans are less efficient than traditional Medicare in terms of the cost of pro-
viding the Medicare Part A& B benefit package. PFFS plan bids show that on aver-
age their cost of providing Part A & B Medicare benefits is 109 percent of the cost
in traditional Medicare. However, PFFS plans have been drawing their enrollment
from counties with benchmarks well above Medicare fee-for-service (FFS) expendi-
ture levels. This enables PFFS plans to generate ‘‘rebate’’ amounts (75 percent of
the difference between plan bids and the county benchmarks) that are used to pro-
vide extra benefits. For example, under the current payment system and given
PFFS plans bids, Medicare pays the plan 19 percent above FFS amount and 10 per-
cent goes to the beneficiary in extra benefits. Bear in mind that these are ‘‘fully
loaded’’ benefits. That is, even though 10 percent is provided in extra benefits, some
percentage of this amount is consumed in administrative overhead (e.g., salaries);
marketing costs; and plan profits.

The most common extra benefit is the reduction of average beneficiary cost shar-
ing to levels below the average amount in Medicare FFS. PFFS plans also provide
extra services (such as hearing aids, and dental and vision care), or reduced pre-
miums. However, all of these extra benefits stem from plan overpayments (above
Medicare FFS levels), not from PFFS plan efficiencies. Unlike other MA plan types,
PFFS plans are not required to coordinate care for their enrollees, as noted in the
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question, and they do not participate in the quality improvement activities required
of other plans.

REPLIES TO QUESTIONS FROM CONGRESSWOMAN BARBARA CUBIN

While 28 percent of Medicare beneficiaries live in rural areas, it is my un-
derstanding that just one of the seventeen Medicare Payment Advisory
Committee (MedPac) members has solid rural credentials. In fact, I am an
original cosponsor of legislation (H.R. 1730) to ensure that rural experts
are represented on MedPac as a percentage equal to their proportion of
Medicare beneficiaries that live in rural areas. Could you detail how
MedPac currently ensures that the unique needs of rural areas are taken
into consideration when formulating recommendations to Congress?

Many of our Commissioners have solid rural credentials. Commissioners with spe-
cific rural experience and/or that are from rural areas include: Dr. Nick Wolter, Dr.
Karen Borman, former Senator Dave Durenberger, and Dr. Thomas Dean (4 out of
17 Commissioners). In addition, there are other Commission members that have
raised rural concerns during the Commission work cycle.

MedPAC staff also have extensive knowledge in rural issues and have traveled
to many rural areas in recent years to study rural healthcare delivery and payment
issues, including visits to rural areas in Oklahoma, Montana, North Dakota, South
Dakota, Iowa, and Kansas. We have published three reports devoted to rural issues:
Report to the Congress: Rural Payment Provisions in the Medicare Prescription
Drug, Improvement, and Modernization Act of 2003, December 2006; Report to the
Congress: Issues in a Modernized Medicare Program, Chapter 7: Critical access hos-
pitals, June 2005; and Report to the Congress: Medicare in Rural America, June
2001. In addition, we deal with rural issues regularly in our annual Congressional
reports.

MedPAC has carefully evaluated the concerns of rural providers over the years
and made a number of recommendations benefiting rural hospitals that Congress
or CMS have implemented. In the MMA, Congress enacted our recommendations to
increase the cap on rural disproportionate share (DSH) payments and to set the
base payment amount for rural hospitals equal to that of urban hospitals. Between
2001 and 2007, we made several recommendations to improve the hospital wage
index in ways that would help rural providers, and the Congress and CMS have im-
plemented some of these. The resulting increase in payments to rural providers
helps explain why rural hospitals achieved higher Medicare and all-payer margins
than urban hospitals in 2005, and why rural hospital payments increased by $377
million, or 2.3 percent, in 2006 (MedPAC December 2006).

Given the breadth of our legislative mandate, you can be assured that rural issues
will continue to be a significant part of MedPAC’s agenda.

November 5, 2007
Mr. Daniel S. Fridman
Senior Counsel to the Deputy Attorney General and
Special Counsel for Health Care Fraud
Department of Justice
950 Pennsylvania Avenue
Washington, DC 20530
Dear Mr. Fridman:
Thank you for appearing before the Committee on Energy and Commerce on

Wednesday, April 18, 2007, at the hearing entitled ‘‘Medicare Program Efficiency
and Integrity.’’ We appreciate the time and effort you gave as a witness before the
subcommittee.

Under the Rules of the Committee on Energy and Commerce, the hearing remains
open to permit Members to submit additional questions to the witnesses. Attached
are questions directed to you from certain members of the committee. In preparing
your answers to these questions, please address your response to the Member who
has submitted the question, including showing the Member’s name, and include any
text of the Member’s question along with your response. The committee apologizes
for the delay to you in forwarding this request to you, however, we believe your re-
sponses to these questions are important and they will be included in the hearing
record. Your assistance is appreciated.

To facilitate the printing of the hearing record, we ask that we receive your re-
sponses to these questions by the close of business on Monday, November 19, 2007.
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Please have your written responses delivered to 2125 Rayburn House Office Build-
ing and faxed to (202) 225-2525 to the attention of Christie Houlihan, Legislative
Clerk. Please send, as well, an electronic version of your responses to Ms. Houlihan
at christie.houlihan @mail.house.gov in a single Word formatted document.

Thank you for your prompt attention to this request. If you need additional infor-
mation or have other questions, please have your staff contact Ms. Houlihan at the
Committee on Energy and Commerce at (202) 225-2927.

Sincerely,
John D. Dingell
Chairman
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STATEMENT OF THE POWER MOBILITY COALITION

The Power Mobility Coalition (PMC), a nationwide association of suppliers and
manufacturers of motorized wheelchairs and power operated vehicles, applauds the
House Energy and Commerce Subcommittee on Health for holding a hearing exam-
ining ways to identify and eradicate fraud within the Medicare program.

The PMC has long supported efforts aimed at removing unscrupulous actors from
the Medicare program. In fact, it was several PMC members who first identified
pockets of suspicious activity in the delivery of power mobility devices (PMDs) in
Harris, Country Texas and then brought these concerns to the attention of the Cen-
ters for Medicare and Medicaid Services (CMS) as early as April, 2003. The PMC,
along with other leaders of the durable medical equipment (DME) industry, then
partnered with CMS in the implementation of the ‘‘Wheeler Dealer’’ program that
sought to root out fraudulent activity in the Medicare PMD benefit.

The PMC was very supportive of anti-fraud initiatives contained in the Medicare
Modernization Act (MMA), including the requirement that a Medicare beneficiary
see a health care practitioner for a face-to-face examination prior to the submission
of a PMD claim, increased quality standards for PMD suppliers, and the provision
that requires all DME supplies to be accredited by a nationally recognized accredita-
tion body. While these are all positive steps in efforts to clean up the Medicare pro-
gram, the PMC feels that more could be done and, as a result, offers the following
recommendations to the subcommittees:

ALL NEW DME SUPPLIERS OR DME SUPPLIERS WHO ARE RENEWING THEIR SUPPLIER
NUMBER MUST BE ACCREDITED

CMS has released the new quality standards for all DME suppliers and has
named the nationally recognized accreditation bodies that have ‘‘deemed status’’ to
ensure Medicare quality standards are being met. Since all the pieces of the accredi-
tation puzzle are now in place, CMS must insist that all new DME suppliers become
accredited before they can be awarded a Medicare supplier number. Further, DME
suppliers who have to recertify for a supplier number should also be immediately
subject to the accreditation requirement.

ACCREDITATION MUST HAPPEN PRIOR TO IMPLEMENTATION OF COMPETITIVE BIDDING

Program integrity is paramount to ensure Medicare beneficiaries receive the high-
est quality of products and services from lawful suppliers. Stringent quality stand-
ards coupled with mandated accreditation of suppliers will rid the Medicare pro-
gram of unscrupulous actors and reinforce the integrity of those suppliers who play
by the rules.

Implementing competitive bidding and allowing non-accredited suppliers to par-
ticipate in the bidding process is contrary to CMS’ priority to safeguard Medicare
resources and beneficiaries. Allowing non-accredited suppliers to bid and be award-
ed contracts will cause major disruption if the contracted supplier cannot obtain ac-
creditation and the contract must then be terminated and subject to a ‘‘rebid.’’ In
addition, non-accredited suppliers would have lower overhead and, as a result,
would be able to submit lower bids which could artificially lower the single payment
amount for accredited contracted suppliers.

While CMS has recently notified DME suppliers that they must be accredited by
August 31st in order to be considered in the initial round of competitive bidding,
there will still be many instances and many areas of the country where non-accred-
ited suppliers could be serving Medicare beneficiaries. Even in competitive bidding
areas (CBAs), non-accredited suppliers who are ‘‘grandfathered’’ and allowed to
serve beneficiaries in CBAs are under no pressing mandate to become accredited.

ESTABLISH A DME PROGRAM INTEGRITY ADVISORY GROUP

DME manufacturers and suppliers know their business better than anyone and
are constantly monitoring the marketplace. Lawful DME suppliers and manufactur-
ers are anxious to share intelligence about potential fraudulent actors with CMS.
The PMC recommends that CMS establish an advisory group comprised of DME
suppliers, manufacturers and beneficiaries to work with CMS officials on developing
proactive solutions to help detect and eliminate fraud.

REQUIRE PHYSICIAN CERTIFICATION ON DOCUMENTATION SUPPORTING A PMD CLAIM

As part of recent administrative changes to the Medicare PMD benefit, while a
physician must provide a prescription for PMDs, CMS no longer requires that the
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physician certify the need. The PMC recommends that the algorithmic formula con-
tained in the PMD National Coverage Determination be codified in a form that will
then need to be certified, under penalty of law, by the physician. Such certification
will strengthen the role of the physician as gatekeeper of the Medicare PMD benefit
and put the physician in a position to ensure that the beneficiary meets the require-
ments necessary under the Medicare program to qualify for PMDs. A physician-cer-
tified document will also provide some much needed objectivity to the PMD claims
process.

The PMC appreciates the opportunity to comment on efforts to strengthen Medi-
care program integrity and provide recommendations for additional tools to help
identify and prevent fraud. We, however, must raise caution when Medicare adopts
overly restrictive anti-fraud measures that fail to distinguish between lawful suppli-
ers and unscrupulous actors. These measures will only serve to further restrict ac-
cess to PMDs, drive up program costs and deny needy beneficiaries high-quality
PMDs.

The Medicare PMD benefit provides thousands of beneficiaries with freedom, inde-
pendence and the ability to live more healthier and active lives. PMDs save the
Medicare program money by keeping beneficiaries with compromised or limited mo-
bility out of more costly institutional settings and decreasing the need for hos-
pitalizations. We look forward to working with the committee to ensure that appro-
priate program safeguards are in place to protect both the Medicare trust fund as
well as Medicare beneficiaries.

Respectfully submitted,
Eric Sokol, Director, Power Mobility Coalition
Stephen Azia, Counsel, Power Mobility Coalition

Æ


		Superintendent of Documents
	2023-02-12T15:53:02-0500
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




