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HEALTH CARE REFORM: RECOMMENDATIONS
TO IMPROVE COORDINATION OF
FEDERAL AND STATE INITIATIVES

Tuesday, May 22, 2007
U.S. House of Representatives
Subcommittee on Health, Employment, Labor and Pensions
Committee on Education and Labor
Washington, DC

The subcommittee met, pursuant to call, at 3:00 p.m., in Room
2175, Rayburn House Office Building, Hon. Robert Andrews [chair-
man of the subcommittee] presiding.

Present: Representatives Andrews, McCarthy, Tierney, Wu,
Sestak, Loebsack, Hare, Courtney, Sarbanes, Kline, McKeon,
Boustany, and Price.

Staff present: Aaron Albright, Press Secretary; Tylease Alli,
Hearing Clerk; Carlos Fenwick, Policy Advisor for Subcommittee
on Health, Employment, Labor and Pensions; Michael Gaffin, Staff
Assistant, Labor; Joe Novotny, Chief Clerk; Megan O’Reilly, Labor
Policy Advisor; Michele Varnhagen, Labor Policy Director; Steve
Forde, Minority Communications Director; Ed Gilroy, Minority Di-
rector of Workforce Policy; Rob Gregg, Minority Legislative Assist-
ant; Victor Klatt, Minority Staff Director; Jim Paretti, Minority
Workforce Policy Counsel; Molly McLaughlin Salmi, Minority Dep-
uty Director of Workforce Policy; Ken Serafin, Minority Profes-
sional Staff Member; and Linda Stevens, Minority Chief Clerk/As-
sistant to the General Counsel.

Chairman ANDREWS [presiding]. The subcommittee will come to
order if everyone would please take their seats.

I first want to thank our witnesses and guests for their indul-
gence in the late starting of the hearing. We had a series of 10
votes on the House floor, which took us for a substantial period of
time, and, unfortunately, there is going to be, I think, one more
interruption in about an hour. But we very much appreciate the in-
dulgence of those who traveled to be here today, and we thank you
very, very much for your patience.

The purpose of today’s hearing is to explore the issues that are
raised by creative state solutions to the perplexing problem of the
growing number of uninsured in our country.

The number seems to rise as time goes on. When I first had the
privilege of being elected to this body in 1990, I believe we had 35
million uninsured, and then by the beginning of the 1990s, 1992-
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1993, we had 40 million uninsured. Now it is somewhere between
45 million and 47 million uninsured.

There have been modest steps at the federal level, most espe-
cially the achievement in 1997 with the adoption of the State Chil-
dren’s Health Insurance Program, which is up for reauthorization
this year. And I should indicate that we are involved in efforts with
the Committee on Energy and Commerce to try to provide some ad-
ditional employer options under that provision.

But the truth of the matter is the federal government has not
made a dent in fixing this program. Creative state leaders around
our country, both Republican and Democratic, have made signifi-
cant progress, not always without controversy, but have made sig-
nificant progress.

The purpose of our hearing today is twofold. It is to consider
mechanisms by which state efforts to decrease the number of unin-
sured can be properly incorporated into the federal legal structure.
That is to say: How can we give creative policymakers at the state
level in both the Republican and Democratic parties the oppor-
tunity to effectuate good solutions to problems that will decrease
the number of uninsured?

We are going to hear from two panels today about that question.
One is a panel of three of our colleagues that have an innovative
idea to encourage more state innovation. And then the second is
from a panel that will consist of experts in this health care legal
field as well as representatives of state governments from through-
out the country.

The second question that we are going to address is how to strike
the proper balance between innovative state solutions and the fed-
eral statute, the ERISA statute, which has governed this area of
the law for 33 years. ERISA has set up a finely balanced structure,
where the ability of employers to enjoy one set of rules through fed-
eral preemption has, in fact, encouraged a number of employers to
voluntarily provide generous and sustained benefits for employees
for a very long period of time.

I would like to believe that we do not have to choose between dis-
rupting that balance and encouraging creativity at the state level.
I do not think this is an ideological problem. I think it is a practical
problem.

And I would invite comment from all of our colleagues on the
subcommittee and the full committee in finding ways that we can
retain the very laudable aspects of ERISA, which have given us a
stable environment for employers to offer health benefits and pen-
sion benefits, but while at the same time encouraging creative state
policymakers to do something we failed to do under both Demo-
cratic and Republican congresses and administrations in Wash-
ington, which is to reduce the number of uninsured people in the
country.

I believe there is an inextricable link between the growing num-
ber of uninsured and the rising costs of health care for the insured,
and I believe that until we make significant progress in reducing
the number of uninsured, we will not make significant progress in
reducing the burden of health insurance premiums, copays,
deductibles and other costs for those who are insured.
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So we want to kick off this discussion today. We, again, thank
the witnesses for their discretion.

And, at this time, I would turn to the distinguished ranking
member of the subcommittee from Minnesota, Mr. Kline.

Prepared Statement of Hon. Robert E. Andrews, a Representative in
Congress From the State of New Jersey

Good afternoon and welcome the Health, Employment, Labor, and Pensions Sub-
committee hearing today entitled “Health Care Reform: Recommendations to Im-
prove Coordination of Federal and State Initiatives.” This is part II of the HELP
Subcommittee’s hearing series on solutions to covering the uninsured. During our
last hearing, we heard testimony from several health care policy experts regarding
various states’ innovative ideas to address the problem of the uninsured. In this
hearing, we will hear directly from several state officials regarding their state’s
health care initiatives and the challenges federal law presents to them. In addition,
we will hear from several Members of Congress regarding a proposal that would es-
tablish a commission to provide certain waivers and grants to states who want to
increase health care.

The purpose of today’s hearing is to address the question of whether the federal
government should provide states with waivers from the federal law known as the
Employee Income Retirement Security Act (ERISA) in order to meaningfully imple-
ment their state health care initiatives. Although ERISA’s original intent was to es-
tablish minimum funding and vesting standard for pension plans, its effect has cre-
ated an unintended consequence that prohibits states from regulating employer-
sponsored health plans.

While the United States spends over $1.6 trillion on health care annually, which
represents over 15% of our Gross Domestic Product, we nevertheless remain the
only industrialized nation that does not guarantee health care for all of our citizens.
Today, with over 46 million Americans still without health insurance, Congress and
states need to work together, now more than ever, to provide a solution to this di-
lemma. Whether we establish a national healthcare model or provide states with the
necessary flexibility to implement smart, effective health care initiatives or devise
a plan that improves coordination of federal and state health care initiatives, the
time to do so is now. I look forward to hearing our witnesses’ testimony today and
the lhealthy debate we will have regarding a problem that has been ignored for far
too long.

Mr. KLINE. Thank you, Mr. Chairman.

I, too, would like to thank the witnesses. It is always interesting
and fascinating and enjoyable to see our colleagues down there at
the witness table, so I am looking forward to hearing from them
a}rlld then, of course, from the panel of experts which will follow
them.

In the interest of time—and I know some of the panelists actu-
ally have plans to try to get on an airplane sometime this evening,
so we will try to move through quickly—I have a statement which
I would ask unanimous consent to be entered in the record.

Chairman ANDREWS. Without objection.

Mr. KLINE. And then I would just say that as we look at this
problem of the uninsured and innovative ways to solve it, we would
be very careful to recognize, as the chairman said, that we have a
balance here. And we do not want to destroy the voluntary efforts
of employers who provide the vast majority of health insurance for
Americans, and we want to be very careful not to damage ERISA
in such a way that it would preclude that service in providing that
insurance.

So, with that, Mr. Chairman, I will just say thanks to the wit-
nesses and yield back to you.

[The opening statement of Mr. Kline follows:]
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Prepared Statement of Hon. John Kline, Ranking Republican Member,
Subcommittee on Health, Employment, Labor, and Pensions

Good afternoon. I'd like to thank Chairman Andrews for convening this hearing
this afternoon, on an issue that impacts every American. At a prior hearing in
March, this Subcommittee examined the delivery of health care in this country, and
began to explore many of the issues confronting our nation’s health care system, in-
cluding efforts to improve health care quality, access and affordability.

I think one the of the important points coming out of that hearing is that regard-
less of the problems that we may face, be it rising health care costs or the unin-
sured, it is very important that we keep in mind some of the success of the current
employer-based health care system, a voluntary system that provides the most com-
mon form of health care coverage for individuals and workers.

For example, the current system delivers high quality coverage for about 160 mil-
lion Americans. Testimony from the last hearing reflected the fact that American
businesses are true innovators in efforts to redesign the health care system to im-
prove price and quality transparency, and reduce costs. The private sector is leading
efforts to help people learn the true costs of medical services, developing health care
provider report cards, adopting value-based purchasing systems, and implementing
wellness and disease management programs.

The driver behind the successes of the employment-based system is the federal
ERISA law. Specifically, the existence of ERISA, and its preemption of state law,
means that American businesses can provide high quality, uniform benefits to all
their employees across state lines. And that means companies with workers across
the nation can provide uniform national coverage, without having to worry about
abiding by 50 different sets of rules in order to offer insurance, which prevents
headaches and saves money.

Notwithstanding the successes of ERISA, states continue to have a role to play
in this process, and many have developed health care proposals worthy of consider-
ation. However, certain state proposals may undermine the efficiencies developed
under ERISA, and have adverse impacts on the ability to provide efficient, afford-
able health care coverage. We must be wary of any attempts, however well-inten-
tioned, to impose state mandates that detract from the goal of improving access and
efficiency.

When we explore whether or not the federal government should provide “tem-
porary” waivers of ERISA preemption to permit states to more freely experiment,
we must be mindful of the impact on the current structure, and take care not penal-
ize “good actors” that are providing the type of health care benefits so highly valued
by Americans. Also, we must be mindful of the potential difficulties associated with
creating a waiver program, the fact that waivers once granted are unlikely to be
revoked, and the potential that we will incur significant costs in permitting waivers
of ERISA preemption.

In addition, we must not forget that the Committee has taken the lead in efforts
to improve the current system, such as the creation of Association Health Plans
which would make it easier for individuals and small businesses obtain affordable
health care coverage comparable to that provided by multi-state employers. I am
hopeful we can continue to work together to reach consensus on measures to provide
more affordable and efficient ways of providing health care benefits.

Despite what we may agree to be the flaws of the current system, the private sec-
tor, as opposed to government, is in the best position to lead reform efforts and ef-
fectuate change. While there is a role for government, we must recognize the poten-
tial impact of any change, and take care to improve the system while not unneces-
sarily disrupting the high quality coverage enjoyed by most Americans.

I’d like to welcome our distinguished witnesses today, including three of my col-
leagues who are here to discuss their bill, H.R. 506, the Health Partnership
Through Creative Federalism Act, which is a helpful proposal that seeks to address
some of the very problems we will discuss today. I look forward to everyone’s testi-
mony.

Chairman ANDREWS. Thank you, Mr. Kline.

Without objection, all members will have 14 days to submit addi-
tional materials for the hearing record.

I am pleased to welcome three of our colleagues—the third is on
his way—who have introduced some innovative legislation to en-
courage creative solutions at the state level with respect to this
problem.
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Congressman Tom Price is a member of our committee. He is a
second-term member representing the 6th District of Georgia. He
is a physician. He is known as Dr. Price. Tom has been an out-
spoken advocate for patient-centered health reform and for finding
solutions for covering the uninsured.

And, Tom, we look forward to your comments.

Congresswoman Tammy Baldwin is a fifth-term congresswoman
representing the 2nd Congressional District of Wisconsin. She is a
leading advocate for universal health care, protecting Social Secu-
rity and Medicare, and increasing support for public education, in-
cluding financial aid for higher education.

Welcome, Tammy.

And to join us in just a moment—he will go third—is another
member of our committee, Congressman John Tierney, who is a 6th
District member representing Massachusetts’ 6th District. He has
developed a national reputation as an effective legislator fighting
for America’s working families. John is also a member of our sub-
committee.

So I would ask, Congressman Price, if you would like to lead off.
We welcome you home to your home committee.

Dr. PrICE. I thank you, Mr. Chairman. If I may, I will yield to
Congresswoman Baldwin, who was——

Chairman ANDREWS. That will be just fine.

Tammy, welcome.

Dr. PRICE [continuing]. The genius behind of all of this at the be-
ginning.

Chairman ANDREWS. Glad to have you with us. You should know
that any written statement will be entered into the record, without
objection. And you are welcome to make an oral statement at this
time.

STATEMENT OF HON. TAMMY BALDWIN, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF WISCONSIN

Ms. BALDWIN. Thank you, Mr. Chairman, and thank you, Rank-
ing Member Kline. I very much appreciate the opportunity to tes-
tify before the committee today.

I think members of the subcommittee are undoubtedly aware
that over 46 million Americans are uninsured. Millions more are
underinsured. In fact, the Commonwealth Fund recently released
a study estimating that there are 16 million Americans who are
underinsured, meaning that their insurance did not adequately
protect them against catastrophic health-care expenses.

So, in aggregate, we have 62 million Americans with no health
insurance, sporadic coverage or insurance coverage that leaves
them exposed to high health-care costs. Sixty-two million is about
20 percent of our nation’s population, one in five.

Meanwhile, as was noted in the chairman’s opening statement,
Congress has taken no significant steps to provide health care to
these uninsured and underinsured Americans, and this lack of
progress is not for want of ideas. We all know that various pro-
pgsals have been floating around in Congress for years, even dec-
ades.

Believe it or not, we have been talking about this issue at the
federal level for more than 60 years. The first bill calling for na-
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tional health care was introduced in the House by Representative
John Dingell, Sr., in 1943, and as a tribute to his father, his son,
John Dingell, Jr., has been introducing that same bill as H.R. 15
every session since.

In every session, we have a number of bills purporting to in-
crease access or to create a national health-care system. About 24
bills to expand health-care coverage have already been introduced
in this 110th congressional session. Sixty-two bills were introduced
in the 109th Congress, and most were intensely partisan.

So, clearly, on the issue of health care for all, we are not at a
loss for words or ideas, but we still have not figured out how to get
the job done.

But where we are seeing the job get done is at the state level.
Innovative proposals in states such as Massachusetts, Vermont,
Maine, Oregon and California and my home state of Wisconsin
demonstrate a clear desire on the part of states to reach an agree-
ment and move forward.

Yet when one studies these proposals, it is clear that the states
are constrained by federal laws and regulations. There is a reason
why we see state proposals that are often very similar, and that
is because states are all operating under the same set of con-
straints that we have imposed upon them under ERISA, under our
tax laws and under a plethora of health-care laws and regulations.

Recognizing this and feeling that we could not afford additional
years or decades of inaction at the federal level, I convened my col-
leagues, Dr. Price, Mr. Tierney, and last session our former col-
league Bob Beauprez of Colorado, in crafting H.R. 506, the Health
Partnership Through Creative Federalism Act.

And our bill is noteworthy, I think, for a number of reasons.
First of all, as a commentator in a medical journal just mentioned,
it is both an end and a means. In other words, it addresses both
the substantive problem that we confront in this nation, but also
the political obstacles that we face in moving forward on health-
care reform.

It is also bold. You could not describe this as an incremental ap-
proach, and a recent analysis of rival health-care reform plans
pending in Congress right now indicates that about 20 million ad-
ditional Americans would be covered if only 15 states put forward
applications to participate in this creative federalism concept.

It is also bipartisan. Right now, it enjoys 66 cosponsors just a few
months after introduction: 36 Democrats and 30 Republicans.
These are people who disagree intensely on how to get the job
done, but have come together around this bill so that we can test
our rival ideas in the states.

It is also a budget-friendly bill because of its budget neutrality
provisions. It allows the federal government to be a helpful partner
to states which are already taking the lead in making reforms. The
federal government should be helping the states as they try new
approaches, not hindering them.

But this bill, as I mentioned, does not simply throw money at the
problem. We are looking for systemic change and encouraging bold
innovation. Our bill authorizes grants to individual states or por-
tions of states to enact the strategy best suited for them, and under
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our plan, states will have a lot of freedom to think creatively and
independently.

I note my time is over. So I will hope that you read the rest of
my preprinted comments.

[The statement of Ms. Baldwin follows:]

Prepared Statement of Hon. Tammy Baldwin, a Representative in Congress
From the State of Wisconsin

Thank you Chairman Andrews, Ranking Member Klein and Subcommittee mem-
bers, and thank you for inviting me to testify before you today.

As members of this subcommittee are undoubtedly aware, 46 million Americans
are uninsured. Millions more are underinsured. The Commonwealth Fund recently
released a study estimating that there are 16 million Americans who are under-
insured—meaning their insurance did not adequately protect them against cata-
strophic health care expenses. That means that 62 million Americans either have
no health insurance, have only sporadic coverage, or have insurance coverage that
leaves them exposed to high health care costs. 62 million is nearly 21% of all Ameri-
cans. One in five.

Meanwhile, Congress has taken no significant steps to provide health care to
these uninsured and underinsured Americans. And this lack of progress is not for
want of ideas.

We all know the various proposals that have been floating around Congress for
years, and even decades.

Believe it or not, we've been talking about this issue at the federal level for more
than sixty years. The first bill calling for national health care, was introduced in
the House by Rep. John Dingell Sr. in 1943 (and his son has been introducing that
same bill every year since).

And every session, a number of bills are introduced purporting to increase access
or create a national system. About twenty-four bills to expand health care coverage
}éave already been introduced this session. Roughly 62 were introduced in the 109th

ongress.

Clearly, on the subject of health care for all, we’re not at a loss for words or ideas,
but v&{)el still haven’t figured out how to get the job done. And that is simply unac-
ceptable.

But where we are seeing the job get done is at the state level. Innovative pro-
posals in states such as Massachusetts, Vermont, Maine, Oregon, California, and
my home state of Wisconsin demonstrate a clear desire on the part of the states
to reach an agreement and move forward.

Yet when one studies these proposals, it’s clear that states are constrained by fed-
eral laws and regulations. There’s a reason why the state proposals are often very
similar, and that’s because the states are all operating under the same set of con-
straints that we have imposed upon them.

Recognizing this and feeling that we could not afford additional years of inaction
at the federal level, I joined my colleagues Dr. Price and Mr. Tierney in crafting
H.R. 506, the “Health Partnership through Creative Federalism Act.”

Our bill is noteworthy because it allows the federal government to be a helpful
partner to states which are already taking the lead and making reforms.

The federal government should be helping the states as they try new approaches,
not hindering them. But, this bill does not throw a bunch of money at the problem
of the uninsured. We’re looking for systemic change and encouraging innovation.

Our bill authorizes grants to individual states, or groups or portions of states, to
enact the strategy best suited for them. Under our plan, states have a lot of freedom
to think creatively and independently.

The bill is quite simple. Congress would authorize grants to individual states,
groups of states, or portions of states to carry out any of a broad range of strategies
to increase health care coverage. States desiring to participate in a health care ex-
pansion and improvement program would submit an application to a bipartisan
“State Health Innovation Commission.”

The Commission would consider applications that include a variety of approaches,
such as tax credits, expansion of Medicaid or SCHIP, creation of pooling arrange-
ments like the FEHBP, single payer systems, health savings accounts, or a combina-
tion of these or other options.

Some of these state applications might involve waivers of various federal law or
regulation. Some states might ask that certain provisions of ERISA be waived. Some
might ask for more flexibility in their state’s Medicaid program. We don’t know ex-
actly what the states might propose, but we want to allow them the opportunity to
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think creatively and to seek temporary waivers of the federal laws which currently
constrain them.

After reviewing the state proposals, the Commission would submit to Congress a
slate of recommended state applications that represent a variety of approaches.

States receiving grants would be required to report on their progress. At the end
of a five-year period, the Commission would be required to report to Congress
whether the states are meeting the goals of the Act and recommend future action
Congress should take regarding overall reform.

And I'm happy to report to you that this is an approach that continues to gather
bipartisan support. As of today, the bill has 66 cosponsors and the cosponsors are
alrg{)st evenly split between Democrats and Republicans: 36 Democrats and 30 Re-
publicans.

Our Health Partnership Through Creative Federalism is a major step in the right
direction. This is an idea whose time has come; it is bold; it is bipartisan; and it
is budget-friendly. It provides states with an opportunity to innovate without the
current constraints of federal laws and regulations.

Again, Mr. Chairman, thank you for the opportunity to testify today and thank
you for taking up this important topic.

Chairman ANDREWS. Thank you, Representative. As I said, with-
out objection, your full statement will be entered into the record.
Congressman Price?

STATEMENT OF HON. TOM PRICE, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF GEORGIA

Dr. PricE. Thank you, Mr. Chairman and Ranking Member
Kline and other distinguished members of the committee and staff.
I want to thank you for holding this hearing on a critical issue and
allowing me to participate.

We certainly all know that there are many challenges facing the
health-care system today, and the uninsured are at the top of the
list, with 46 million lacking health insurance at some point during
the year 2005. The rate of episodically uninsured has increased by
more than 5 million over the last 4 years.

And as a physician for over 25 years, I have seen firsthand the
problems with the health-care delivery system, and each result in
a decreasing ability for those responsible for providing the care
from being able to fulfill their mission.

Now the partisan battles, as have mentioned, both from the left
and the right have blocked any real solutions for moving forward
at the federal level. It is clear that one size cannot fit all, and that
approach is not likely possible at the federal level in the near fu-
ture.

Consequently, many states have determined that they must act
in the absence of federal results. Massachusetts, Minnesota, Penn-
sylvania, Vermont, California are just a few of the states who are
attempting to correct the flaws within the current system.

There have been efforts to expand universal coverage, to allow
for tax incentives, to implement an individual mandate and even
create preventative and wellness programs. Now this activity we
ought to praise and we should continue to encourage this kind of
innovation and creativity.

States have some significant advantages when it comes to health
reform. They already have the responsibility of regulating health
insurance and of licensing health-care providers, and often they
have local demographic advantages with a more uniform popu-
lation than the nation as a whole.
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It has sincerely been my privilege to work with Representative
Baldwin and Representative Tierney, along with Representative
Beauprez in the last Congress, on this federalist approach that
would help foster innovation and state reforms.

Our proposal would encourage states or regions or localities to
come up with a diverse set of ideas, each unique to their own par-
ticular challenges, to increase coverage for the uninsured.

An endless variety of approaches might be implemented, tax
credits, expansion of Medicaid or SCHIP, creation of pooling ar-
rangements like the Federal Employee Health Benefits program,
single-payer systems, health savings accounts or a defined benefit
insurance model.

A custom-made health-care financing system can be designed to
fit the states’ preferences, rather than having to implement a sys-
tem designed for the entire nation.

H.R. 506 would work by encouraging states to submit a health-
care expansion and improvement proposal to a bipartisan commis-
sion composed of local, state and federal representatives. A slate of
proposals would then be sent to Congress for an up or down vote.

Grants to assist in implementation of their health reforms would
be awarded, and the recipients would be required to report on the
progress throughout the 5-year period. This would give states more
flexibility around restrictive federal regulations that inhibit cov-
ering the uninsured.

By expanding state waiver authority and allowing flexibility in
other federal requirements, states may be more expansive with
their reform ideas.

What a great benefit it would be to allow the laboratory of the
states an opportunity to shed greater light on various health cov-
erage options.

Now, when it comes to reforming our health-care system, the
three of us have very different ideas as to what it should look like,
and I suspect that is true across the panel before me, and that is
why this bill makes so much sense.

Reform that may work in one state or region might not work in
another or might not work well in another, and members of Con-
gress in this program do not have to pick one solution over another.
It allows each of us to highlight our preferred model.

Due to the political paralysis at the federal level, allowing states
to foster innovation and competition, we will finally get to see posi-
tive and encouraging health-care solutions.

Let me also take this opportunity to thank subcommittee mem-
bers Ms. McCarthy, Mr. Wu, Mr. Holt, Mr. Hare, Mr. Marchant
and Mr. Walberg who are among the 66 cosponsors—30 Repub-
licans and 30 Democrats—of this bipartisan bill. I am sincerely and
truly enthusiastic about the possibilities for success across our na-
tion with this type of approach to our vexing challenge.

I thank you for the opportunity to be with you, and I look for-
ward to any questions that you might have as we move forward.

[The statement of Dr. Price follows:]
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Prepared Statement of Hon. Tom Price, M.D., a Representative in Congress
From the State of Georgia

Good afternoon. I would like to thank Chairman Andrews, Ranking Member
Kline, other distinguished members and staff for holding this critical hearing and
for allowing me to participate.

Our nation’s health care system is facing a serious crisis. As a physician for 25
years, I have seen firsthand the problems with the health care delivery system.
With more than 46 million lacking health insurance at some point during 2005, the
rate of episodically uninsured has increased by more than 5 million over the last
four years. This is due to a variety of factors including rising health care costs and
decreasing employer-based coverage.

Due to its broad scope and complexity, the challenge and consequences of the lack
of health insurance in America does not have a quick fix. And the partisan battles
over what type of major reform should be implemented seemingly have blocked any
real solutions from moving forward. For the past decade the focus on reform from
the left has been support for moving us toward a single-payer system. On the right,
the push has been toward market-based or consumer-directed health plans. If any
conclusion may be reached about our current dilemma, it is clear that a one-size-
fits-all approach may not be possible on the federal level in the near future.

For this reason, many states have determined that they have no option left to
coming up with their own health care reforms as more of their population becomes
uninsured and their health care dollars spiral out of control. Massachusetts, Min-
nesota, Pennsylvania, Vermont, and California are several states that have at-
tempted to correct some of the flaws found within the current health care system.
We have seen efforts to expand to universal coverage, allow for tax incentives, im-
plement an individual mandate, and even create preventative and wellness pro-
grams. These types of bold reforms should be praised. We should continue to encour-
age this type of innovation and creativity.

States have some advantages when it comes to health reform. States already have
the responsibility for regulating health insurance and licensing health care pro-
viders. They have local demographic advantages in reforming the health care sys-
tem, as states usually have a more uniform population than the country as a whole.
A custom-made health care financing system can be designed to fit the state’s pref-
erences rather than having to implement a system designed for the entire nation.

Rep. Baldwin, Rep. Tierney (along with former Rep. Beauprez last Congress) and
I have spent over two years working on a federalist approach that would help foster
innovation and state health reforms. By encouraging states, regions, and localities
to come up with a diverse set of ideas, we may benefit from the use of multiple ap-
proaches—conservative and liberal—to solving the problem of the uninsured. H.R.
506, the Health Partnership through Creative Federalism Act, gives states and re-
gions the flexibility to try new ways of covering their uninsured population. An end-
less variety of approaches might be implemented—tax credits, expansion of Med-
icaid or SCHIP, creation of pooling arrangements like FEHBP, single-payer systems,
health savings accounts, or a defined benefit insurance model.

H.R. 506 would work by encouraging states to submit a health care expansion and
improvement proposal to a bipartisan commission composed of local, state and fed-
eral representatives. The commission would consider the state applications, weigh
the pros and cons, and choose a variety of approaches. The slate of proposals would
then be sent to Congress for an “up or down” vote. If approved, states would receive
grants to assist in implementation of their health reforms and would be required
to report on the progress throughout the five-year period. The commission would be
responsible for reporting to Congress on whether states are meeting their goals and
whether the reforms should continue.

This bill would also give states more flexibility around restrictive federal regula-
tions that inhibit covering their uninsured. By expanding state wavier authority and
allowing flexibility in other federal requirements, states may be more expansive
with their reform ideas. What a great benefit it would be to allow the laboratory
of the states an opportunity to shed greater light on various health coverage options.

When it comes to reforming our nation’s health care system, the three of us have
very different ideas as to what this should look like. That is why this bill makes
so much sense. We allow for all of our ideas, and others, to be tested. Reform that
may work in one state or region might not work as well in another. Let the states
foster innovation and competition. I truly believe this is where we will finally get
to see positive and encouraging health care solutions. Please allow me to also thank
Subcommittee Members Ms. McCarthy, Mr. Wu, Mr. Holt, Mr. Hare, Mr. Marchant,
and Mr. Walberg, who are among the 66 cosponsors—30 Republicans and 36 Demo-
crats—of this bipartisan bill. I hope today’s testimony will encourage other members
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of this Subcommittee and our colleagues on the full Education and Labor Committee
to support this vital legislation. I am enthusiastic about the possibilities for success
across our nation with this approach to a vexing challenge.

Thank you and I look forward to your questions.

Chairman ANDREWS. Tom, thank you very much.
John Tierney, welcome.

STATEMENT OF HON. JOHN TIERNEY, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF MASSACHUSETTS

Mr. TIERNEY. Thank you, Mr. Chairman and

Chairman ANDREWS. John, your microphone is not on. See, you
are inexperienced. [Laughter.]

Mr. TiERNEY. You would think I would know. Next week, it will
be too close or too far away, right?

Thank you, Mr. Chairman. I thank all of my colleagues for giving
us the opportunity to talk with you here today.

When 1 first got elected in 1966—1996—my 30-odd years here in
Congress—but in 1996, I advocated for universal health care, but
in the single-payer form. And there was a big raging debate at that
time and it continued for a while, but it was clear after a while
that that was a big ship to turn around, to try to get everybody
moving in the same direction.

There were others that advocated as passionately for different
ways, but little disagreement about the fact that everybody wanted
universal coverage, every American covered with quality, com-
prehensive, affordable health care.

The concept came to the idea that maybe we could do it in a way
that has been outlined by my colleagues here. Obviously, I was not
the first to have that idea, and it was good to not only start work-
ing with them and Mr. Beauprez who has now moved on from Con-
gress, but with people from the National Governors Association,
Stu Butler, Henry Aaron, a whole group of people who are inter-
ested in trying to put this together and getting some momentum
behind it.

I will not go into the details of the plan. My written testimony
has that, but you have already heard that from my colleagues. But
I do want to address the issue of ERISA and waivers on that. I
think that is critical.

If we are going to have any movement of a system that allows
states to really get creative and to make some new ideas work,
then they have to have the ability to waive a number of federal
regulations and laws and most notably ERISA. So I would encour-
age everybody to look at that issue and be inclined to look at it
with favor.

It is time, given the fact that Maryland’s Fair Share Health Care
Fund Act was based on the ERISA preemption, and that is the
same with a lot of different states who have to move in that direc-
tion.

Let me just mention a little bit about what Massachusetts did.
I know the chairman had asked that we touch on that in the testi-
mony. Massachusetts enacted legislation that I would say is near
universal in its reach out.
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We did that by expanding SCHIP to a certain degree, by merging
the state’s nongroup and small group health insurance markets, by
creating a public entity known as the Commonwealth Health In-
surance Connector to, in essence, if you will, connect individuals
and small business with affordable, quality health insurance plans.

It is all very innovative in that sense, but we had some efforts
to go to to reach consensus on that. The fact of the matter is that
employers—we are hoping to encourage them to continue covering
people, but if they do not, they are going to have to pay an annual
sum per employee of $295.

Now that is the provision that Governor Romney vetoed before
he went out and took credit for the bill, but the fact of the matter
is that there has to be some mechanism there to encourage employ-
ers to cover people or to participate in putting money into a fund
that can then be used to subsidize, you know, individuals who can-
not afford a policy.

So the Connector group creates policies that are affordable. We
subsidize people into certain income categories, and then others
have to pay on an as-can-afford basis on that.

There are still going to be about 60,000 people, it is estimated,
that will fall in the cracks, and they may well be people that are
self-employed, working at home from Web sites.

My office has been working lately actively with state officials,
with a group called the Freelancers Group, another group Creative
Economy Association of the North Shore, where I live, to try and
find a way to have either the Connector group allow itself to create
a policy for them or to allow these groups to create a policy which
they can afford so that people that are self-employed and create so
much a part of our economy now probably in all of our districts also
have access to that.

It is a crucial step, I think, and probably the only way that we
are going to move forward is to allow a number of different models
to be put forth. As Tom Price said, probably it is going to be the
situation where urban communities are different than rural com-
munities, different parts of the country differ on that, but we need
a series of models or pilots that we can then see what works and
take up the scale. I think this bill allows us to move in that direc-
tion.

I was pleased and honored to work with my colleagues on this.
If the three of us can work together, then probably anybody with
varying and disparate views can work together because we had a
lot of room between where we were on this.

So I thank you, Mr. Chairman. I thank my colleagues again for
allowing us to put this measure before you for consideration and
look forward to working with all of you on it.

Thank you.

[The statement of Mr. Tierney follows:]

Prepared Statement of Hon. John F. Tierney, a Representative in Congress
From the State of Massachusetts

Good afternoon. I would like to thank Chairman Andrews for inviting me to speak
before the Subcommittee today.

When first elected, in 1996, I advocated for Universal Health Care, preferring the
“single payer” concept. I still support that concept. However, a number of people
sharing the belief in covering all citizens with quality comprehensive care have pro-
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posed other means which they believe would best reach that end. With this impasse,
a number of people have been committed to exploring all possible avenues to ad-
dress the ever-increasing number of Americans without health insurance and to ex-
pand access to quality, affordable health insurance for all of those in need.

Realizing this impending impasse, I have authored and supported legislation de-
signed to allow states federal resources to develop and implement creative proposals
to improve their constituencies’ access to health insurance as well as utilize the les-
sons learned from such state-based initiatives to inform the growing national debate
on }}110\iv to proceed with any potential reform of our country’s health care system as
a whole.

Obviously, I wasn’t alone in having this idea, or similar notions, and now I've had
the pleasure to join with other members—Congresswoman Baldwin and Congress-
man Price—and use the considerable intellect of others knowledgeable in health
care policy: Stuart Butler, Henry Aaron, representatives of the National Governors
Association to name several, in drafting the Health Partnership Through Creative
Federalism Act.

This critical piece of legislation would create a commission comprised of federal,
state, and local stakeholders to solicit and review state—and also potentially multi-
state or sub-state—plans to expand health insurance coverage for their residents.
The commission would recommend a range of plans to Congress for approval and,
if approved, these states would then receive grants through the Department of
Health and Human Services to implement the plans for five years and periodically
report on results.

I think that the diversity incorporated into both the commission composition and
the plan selection process, combined with the bill’s reporting requirements that will
help ensure consistent accountability and assessment of the approved plans, make
this measure well-suited to lower the number of uninsured Americans and expand
access to quality, cost-efficient coverage.

Mr. Chairman, I understand that one of your specific aims in holding today’s
hearing is to examine the Employee Retirement Income Security Act (ERISA), its
potential impact on the ability of states to implement initiatives to expand health
insurance coverage, and whether some form of ERISA waivers may be appropriate
in this regard.

This is indeed a timely point of interest given the recent legal challenge to Mary-
land’s “Fair Share Health Care Fund Act” based on ERISA preemption and the
growing momentum in many states to engage in similar efforts. In that vein, I want
to note that our bill specifically allows for state plans approved by Congress under
the Act to seek “exceptions to otherwise applicable federal statutes, regulations, and
policies,” such as and including ERISA.

Going back to the broader principles of the bill, quite frankly, this legislation is,
in my view, long overdue. Absent federal action on the issue, many states have
taken, or are beginning to take, action of their own accord to address their unin-
sured populations and expand access to care. Indeed, my own state of Massachu-
setts has been a pioneer in this regard, having enacted legislation last year to
achieve near-universal coverage of the Bay State’s residents through a combination
of approaches.

Among other things, the Massachusetts plan includes expansion of Medicaid and
State Children’s Health Insurance Program—or SCHIP—eligibility, individual pre-
mium subsidization, merging of the state’s non-group and small-group health insur-
ance markets, and creation of a public entity—the Commonwealth Health Insurance
Connector—to help “connect,” if you will, individuals and small businesses with af-
fordable, quality health insurance plans. These innovative approaches may have
benefited greatly from this legislation. As more and more states look to follow
Massachusetts’s lead, now is the time to show them that they’ve got the federal gov-
ernment’s support.

Employers continue to offer coverage, hopefully, but those who do not are assessed
a per-employee sum which is paid into the system funding subsidies for individuals
qualifying on an income basis. The goal is to have nearly all residents with insur-
ance by July 2007.

I say that the Massachusetts plan achieves “near-universal” coverage because
there are an estimated 60,000 Massachusetts residents, many of whom are self-em-
ployed, who are projected to continue to be unable to afford health insurance under
the Commonwealth’s plan. I am now actively working with local stakeholders—in-
cluding entities like the Freelancers Union and the Creative Economy Association
of the North Shore—in conjunction with state officials, to generate additional ap-
proaches that will expand access to coverage to these 60,000 individuals.

My point here is that efforts to expand access to health insurance seem to be oc-
curring everywhere, and Congress must step up to the plate.
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We have a responsibility to the American people to work with state and local gov-
ernments to facilitate access to quality, affordable health care, and the Health Part-
nership Through Creative Federalism Act is a crucial step toward this end.

Again, thank you, Mr. Chairman, for having me here today.

Chairman ANDREWS. Well, thank each of the three of you very,
very much. I am impressed by the scope of the ideological reach of
the cosponsors of this bill, and it really does show that there is a
practical orientation to getting the job done.

We are fortunate to be able to ask our colleagues questions about
this at any time in our daily interaction, so I am not going to ask
any questions at this time, so we can get on with the second panel,
but I would ask Mr. Kline at this point if he has questions.

Does anyone on our side have a question they would like to ask
the members of the panel? Please feel free. There will only be a
limited penalty. [Laughter.]

Mr. TiERNEY. We are still signing other cosponsors, Mr. Chair-
man.

Chairman ANDREWS. Okay.

And anyone else on the minority side?

Dr. Boustany?

Dr. BousTANY. We will have plenty of time to discuss this, but
I am concerned that this does create a new bureaucracy, and it
may have so many cosponsors because it may not in effect accom-
plish much, too. So I have some concerns, and I would like to point
that out, but at least we will have plenty of time to discuss the bill
as time goes forward.

Chairman ANDREWS. If the gentleman would yield, my intention
is to have as free flowing a discussion as we can, not just in this
hearing, but as the process goes forward, so those kind of views can
be entertained.

We, by no means, offer this bill as a perfect template for what
to do. But I offer it as an encouraging sign that members with very
different views on this issue can come together and try to get some-
thing done, and I assure you there will be a free-flowing discussion.

Dr. BousTaNY. Yes. Reclaiming my time, I think that is laudable,
and I think it is great that we have the full partisan divide en-
gaged in this, and that is important. But I read through the sum-
mary of the bill, and I have some major concerns.

Chairman ANDREWS. I think Representative Baldwin wanted to
comment.

Ms. BALDWIN. I think we had a lot of discussion and would share
a concern about creating some sort of significantly large new bu-
reaucracy. What instead we have done is create a State Health In-
novation Commission. It is of limited duration. It is to solicit and
receive the applications from the states, try to assure some diver-
sity and to recommend back to the Congress of the United States
a slate of proposals to be given grant funding and to be analyzed
over the course of a 5-year pilot program.

It is limited in terms of funding for this entity, and we would
foresee that it would not be something that would be a permanent
part of the bureaucracy. It would be housed within the Department
of Health and Human Services, but most of the appointees to the
commission are political. They sort of know how Congress works,
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how state legislatures work. They would largely not be com-
pensated and would be very much, I think, not what you would de-
scribe as a bureaucracy by any means.

Dr. BousTaNy. Well, I guess the concern I have is: What does it
add to what currently is in place with the secretary of health and
human services and his staff?

Secondly, my understanding of the bill also creates a whole num-
ber of rules changes to the House of Representatives with this ex-
pedited section which I have some concerns about, including mo-
tions to recommit and certain waivers and points of orders that
could be raised, and I think we can work with it as we go forward.

We will have plenty of time to discuss this.

Chairman ANDREWS. We will certainly consult Mr. Price on any
changes in the House rules about motions to recommit, I assure
you.

Were there any other comments from the members?

Again, we thank our colleagues very much for this very impor-
tant contribution. We thank you.

We are going to move on to the second panel. I would ask them
to take their seats. Again, I apologize for the delay in getting to
this portion of the hearing.

All right. Well, ladies and gentlemen, welcome to the sub-
committee. The procedure we are going to follow is I am going to
read a brief introduction of the witnesses. We will get through each
of the introductions and then start on the statements.

As you may have heard with the first panel, your written state-
ments will be made a part of the record in their entirety, and we
would ask you to do a 5-minute oral synopsis of your statement.

You will see the light box that is in front of you. When the light
indicates yellow, it means you have 1 minute remaining. When it
reaches red, we would ask you to wrap up so we can get to ques-
tions.

Again, we very much appreciate everyone’s presence.

Mila Kofman is an associate research professor at Georgetown
University Health Policy Institute. She conducts a range of studies
on the uninsured and underinsured problems focused on private
market reforms, regulation, access and affordability. Ms. Kofman
has testified on several occasions before the U.S. Senate, our House
of Representatives and state legislatures. She is recognized and
cited as a national expert on insurance regulation, unauthorized in-
surance and ERISA. She was a federal regulator at the U.S. De-
partment of Labor from 1997 to 2001. Ms. Kofman holds a law de-
gree from the Georgetown University Law Center and a B.A. de-
gree in government and politics from the University of Maryland
at College Park, summa cum laude.

Welcome, Ms. Kofman.

I want to ask if my colleague from Maryland, Mr. Sarbanes, will
Lntroduce our next witness, as he has worked with him and knows

im.

Mr. SARBANES. Thank you.

Chairman ANDREWS. Congressman Sarbanes?

Mr. SARBANES. Yes. Thank you, Mr. Chairman. Thanks for hold-
ing this hearing, and thank you for letting me join the committee
mostly for purposes of introducing John Colmers, who is now the



16

secretary of the Department of Health and Mental Hygiene in
Maryland under Maryland Governor Martin O’Malley.

From November 2000 through January 2007, Mr. Colmers was a
senior program officer for the Milbank Memorial Fund. This fund
is an endowed national foundation that provides nonpartisan anal-
ysis, study, research and communication on significant issues in
health policy.

Before that, he spent 19 years—and this is how I came to know
him—in Maryland state government, where he held various posi-
tions, including executive director of the Maryland Health Care
Commission and the Health Services Cost Review Commission
which is the agency that oversees Maryland’s all-payer hospital
rate-setting system.

He has a B.S. from Johns Hopkins University and an MPH from
UNC-Chapel Hill and is past chair of the steering committee of the
Reforming States Group, a bipartisan group of executive and legis-
lative leaders.

I practiced health-care law for 18 years in Baltimore, and John
Colmers was always somebody who had a stellar reputation. I can-
not think of anyone better suited to speak to the issues you are ad-
dressing today than him.

Thank you very much.

Chairman ANDREWS. Thank you very much, John.

And welcome, Mr. Secretary. We are happy to have you here.

John Morrison was elected as the state auditor of Montana, the
commissioner of insurance and securities in November of 2000, and
re-elected in 2004. John has been working to reduce the number of
uninsured Montanans since taking office. He is a member of the
state bar association ethics committee and a coauthor of dozens of
opinions on ethical issues. He is a past president of the Montana
Trial Lawyers Association. He represented Montana in the states’
tobacco litigation, represented the New York Times and other
media organizations in the Unabomber case. John received his
bachelor’s degree in philosophy and politics from Whitman College
in the state of Washington and a law degree from the University
of Denver.

Mr. Morrison, welcome to the committee. We are delighted to
have you here.

I am especially happy to welcome my friend, Kevin Covert, whom
I have known for a very long time, both in a professional and per-
sonal capacity.

It is great to see you, Kevin.

He is the vice president and deputy general counsel for human
resources at Honeywell International. In this role, Kevin leads a
department of over 15 legal professionals with responsibility for all
legal matters, including litigation, compliance and corporate trans-
actions relating to labor, employment, employee benefits and com-
pensation. Kevin is a graduate of Ryder University, Rutgers Uni-
versity School of Law and NYU, with his LLM in taxation.

Kevin, it is great to have you with us today.

Amy Moore is a law partner at Covington & Burling in Wash-
ington, D.C., a fine firm, and co-chairs Covington’s employee bene-
fits and executive compensation practice. She advises public and
private clients on a wide range of tax, ERISA and employment law
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issues concerning all types of benefit programs. She is a graduate
of Mount Holyoke College, received an M.A. from the University of
Virginia and a J.D. from the University of Virginia School of Law.

Welcome, Ms. Moore. We are happy to have you with us.

And finally, last but certainly not least, the commissioner of New
Jersey’s Department of Banking and Insurance Steven Goldman.
He was sworn into that office on March 20, 2006. Prior to his nomi-
nation by Governor Jon Corzine, Commissioner Goldman was a
senior member and 22-year veteran of the outstanding firm of Sills
Cummis Epstein & Gross where he focused on corporate law, focus-
ing specifically on mergers and acquisitions, banking and finance,
joint ventures and leverage buyouts. Commissioner Goldman
earned a master’s of law in taxation from New York University
School of Law, a J.D. from the George Washington University
School of Law, and a bachelor’s degree in political science from Bos-
ton University. He lives in Woodcliff Lake, New dJersey, with his
wife and three children.

Welcome, Commissioner Goldman.

Welcome to each of you. Again, we will proceed. Your written
statements have been entered into the record.

And, Ms. Kofman, we will begin with your 5-minute oral syn-
opsis. Welcome.

STATEMENT OF MILA KOFMAN, J.D., ASSOCIATE RESEARCH
PROFESSOR, HEALTH POLICY INSTITUTE, GEORGETOWN
UNIVERSITY

Ms. KoFMAN. Thank you very much, Mr. Chairman. I thank you
and the committee for your leadership and willingness to examine
how ERISA has been used to impede state-based health-care re-
form initiatives.

Although I believe we should address the health-care crisis as a
nation and develop a national solution to ensure that all Americans
have the same basic rights and protections no matter where one
life or works, absent meaningful and comprehensive federal re-
forms, you should look for ways to make it easier for states to act.

A law Congress enacted more than three decades ago, ERISA,
has become a major obstacle to states. Unlike public policy discus-
sions three decades ago when ERISA was passed, in 2007, we have
18,000 Americans who die preventable deaths because they are un-
insured.

The leading cause of personal bankruptcies in America is having
an illness. We have millions without insurance and millions who
are underinsured. Eighty percent of the uninsured are in families
with either one full-time or part-time worker. One in four people
with group coverage and nearly half with individual health insur-
ance spend 10 percent or more of their income on medical expenses.

Health coverage is inaccessible for many, unaffordable for many
more, and insecure for those who have it. While some states are
trying to respond, ERISA, a 1974 law, is a major obstacle. Today,
I will highlight for you three negative impacts that ERISA has had
on state efforts.

First, ERISA limits states’ ability to reform state-regulated
health insurance markets and makes it difficult to pay for coverage
expansion programs.
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For example, state guarantee-access and rating laws designed to
make insurance more affordable for small businesses with sicker
workers have been undermined by ERISA, which allows employers
to self-insure. When small businesses with healthy workers self-in-
sure, their claims are not pooled with others and coverage is more
expensive in state-regulated products as fewer healthy people help
pay for the sicker ones.

Another example is when states raise the age of dependent chil-
dren, like in New Jersey, to the age of 30 to keep people covered
longer in group coverage. That requirement does not apply to self-
insured ERISA health plans.

Financing coverage expansion has also been a problem. Some
states have public-private partnerships, HIPCs, alliances, pur-
chasing pools for individuals and small businesses. While programs
vary, none are free and ERISA self-insured plans generally do not
help pay for them.

Second, ERISA limits state options when considering broad and
comprehensive health-care financing reforms beyond reforming the
insurance market.

For example, some states have concluded that employers should
help pay for medical coverage for their workers. One way is
through fair share laws that establish minimum standards for how
much employers contribute. These proposals would assess a pen-
alty on employers that fall below the threshold, and those penalties
would help pay for public health programs and clinics.

To this end, Maryland passed the fair share law. The law was
immediately challenged and was found preempted by ERISA. In
Maryland, the law was a response to many workers of one large
company using public insurance programs and clinics and draining
public resources. Interestingly, the company in question increased
its spending on health care for workers, but challenged the law
anyway through one of their associations.

Massachusetts last year passed broad reforms. One new require-
ment there is that employers with more than 10 employees provide
health insurance or pay a fee. Already, there are rumors that some
of the lawyers who challenged the Maryland law are looking for
businesses to represent in Massachusetts so they can go to federal
court and use ERISA to challenge Massachusetts’ reforms.

What is important here is that Maryland and Massachusetts
laws were carefully crafted to avoid ERISA challenges and ERISA
preemption, but as demonstrated in the Maryland case, your odds
in Vegas are better than your odds in predicting how ERISA will
be interpreted by federal courts.

The third negative impact of ERISA is that it has a deterrent ef-
fect. The ERISA threat has stopped many states from considering
or even debating certain reforms. Last year, there were 28 states
with fair share bills; this year, three had those bills.

There are also practical resource problems. States need upfront
money to implement new programs like the Massachusetts Con-
nector. The ERISA preemption risk deters many from even trying.

In conclusion, Mr. Chairman, this committee and the Congress
have the power and opportunity to make it easier for states to
achieve universal access to health care and coverage.
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As you examine the 1974 law, you have many options, three of
which include allowing federal regulators to give ERISA exemp-
tions, clarifying that Massachusetts and Maryland type reforms are
not preempted or clarifying that certain types of state reforms, be-
yond Massachusetts and Maryland, are not preempted.

There are, of course, pros and cons to any approach. Whatever
you decide to do, however, the time to act is now. Many states will
continue to explore what is and is not allowed under ERISA, but
this means more litigation, which is not a good way to respond to
the health-care crisis or to reform our market.

Thank you for your consideration. I look forward to assisting you
as you look for ways to address the health-care crisis in America.
The health-care crisis is really a silent disease on the middle class.
It is killing the middle class, and I hope that this is the year that
Congress will act.

Thank you.

[The statement of Ms. Kofman follows:]

Prepared Statement of Mila Kofman, J.D. Associate Research Professor,
Health Policy Institute, Georgetown University

Good afternoon. My name is Mila Kofman. I am an associate research professor
at Georgetown University’s Health Policy Institute (Institute). Mr. Chairman, I
thank you and the Committee for your leadership and willingness to examine the
Employee Retirement Income Security Act of 1974 (ERISA) and how it has been
used to impede comprehensive state-based health care reform initiatives. It is both
an honor and a privilege to testify before you on this matter.

As a way of background, researchers at the Institute conduct a range of studies
on the uninsured problem. My specific focus is private health insurance. For the
past decade I have studied regulation of health insurance products and companies,
state and federal health care and coverage reform initiatives, new products, and
market failures. Currently I am the co-editor of the Journal of Insurance Regulation
and serve (as one of six non-regulator members) on the Consumer Board of Trustees
of the National Association of Insurance Commissioners. Before joining the faculty
at Georgetown University, I was a federal regulator at the U.S. Department of
Labor, where I worked on issues affecting ERISA health plans.

I believe it would be optimal for us to address the health care crisis in this nation
in its entirety and for the federal government to ensure that all Americans have
the same basic rights and protections related to health care no matter where one
lives or works. However, absent meaningful and comprehensive federal reforms, the
Congress should look for ways to make it easier for states to act. Currently, ERISA,
a law Congress enacted more than 3 decades ago, is having a negative impact that
most could not imagine when the law was passed. A law that was designed to pro-
tect workers against fraud and abuse in the private pension system has in fact be-
come a major obstacle for state-based health care and coverage reforms.!

Some state policymakers are trying to respond to the health care crisis through
new initiatives to help finance medical care, restructuring the private and public in-
surance programs to cover more people and to pay for it. ERISA has been used to
challenge those state efforts, and has been a major impediment to comprehensive
reform efforts.2

When ERISA was passed in 1974, the public policy was to promote a voluntary
employer health coverage system where uniformity and administration of benefit
programs was of most importance.3 Now, more than three decades later, a different
public policy discussion is taking place.

Now, our public policy discussions focus on the fact that we live in the wealthiest
and most advanced country in the world, yet we allow 18,000 Americans to die pre-
ventable deaths each year because they are uninsured. The uninsured problem is
estimated to cost our economy $60 to $130 billion annually.4 The leading cause of
personal bankruptcies in the United States is having an illness (the majority of
those filers were insured).? The uninsured problem and the way we finance medial
care handicaps American businesses in a global economy. The Big Three auto-
makers spend more on health care than on steel. Our spending on health per capita
is higher than Germany, Canada, France, Australia, and the United Kingdom (UK).
Although we outspend those nations as a percentage of GDP, we have worse health
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outcomes—with Americans reporting more access to care problems than in the UK
and Canada; we rank last out of 9 countries in terms of life expectancy behind
J}?p%lf{ grance, Australia, Canada, Germany, New Zealand, the Netherlands, and
the .

Our medical care and health insurance coverage crisis continues to grow—now ap-
proximately 45 million people are without any health coverage and millions more
have inadequate coverage. The majority of uninsured people either work or have a
worker in their family (80% with either full time or part time worker). Premiums
for people with insurance continue to increase in the double digits with 25% of in-
sured Americans (insured all year with group coverage) spending 10% or more of
their income on premiums and out of pocket expenses for medical care. (The per-
centage of people with individual coverage who spend more than 10% of their in-
come on premiums and medical care is 43%.) Health coverage is inaccessible for
many, unaffordable for many more, and insecure for those who have it.7

So our 30-year old federal policy of encouraging employers to provide health cov-
erage voluntarily has not worked as well as hoped for many Americans. It is time
to reexamine ERISA and whether it serves our new priorities and public policy goals
of tackling the cost of medical care and developing sustainable financing so we can
provide medical care for all of America’s working families and communities.

Unlike with civil rights laws, labor laws, environmental laws, and other areas
where the federal government has stepped in to address an injustice and has re-
ceived high marks for those federal efforts—in the area of financing medical care
(with few exceptions), the federal government would not achieve a passing grade.
Although through programs like Medicare, we have nearly universal coverage for
our seniors, other federal interventions—mainly ERISA—have had questionable and
in some cases a devastating effect on America’s consumers. ERISA significantly re-
%tricts options and state-based solutions to the health coverage crisis in the United

tates.

ERISA directly and indirectly impacts states’ ability to reform their health care
marketplace. Today, I will discuss three adverse and arguably unforeseen negative
impacts that ERISA has had on states’ ability to successfully reform their markets:

1. ERISA limits states’ ability to reform state-regulated health insurance markets
and makes it difficult to have a successful coverage expansion initiative;

2. ERISA limits options and imposes hard to assess risks when considering state-
based broad and comprehensive health care financing reforms (beyond insurance);
and

3. ERISA has a deterrent effect, preventing some states from going forward with
health care financing and coverage reforms.

1. ERISA limits states’ ability to reform state-regulated health insurance markets
and makes it difficult to have a successful coverage expansion initiative

In the 1990’s state policymakers sought to improve access to health insurance for
businesses and individuals using several approaches, which rely on risk spreading
among a broad population and greater risk assumption by insurers. Guaranteed
issue laws required insurers to sell coverage to sick groups and premium rate re-
forms prohibited or restricted the ability of insurers to charge higher premiums
based on the health status and claims of a group.®

Such laws allowed employers with sicker workers to access private coverage.
Through such risk pooling requirements, firms with sicker workers pay less than
they otherwise would, which helps them to offer and maintain coverage. This, how-
ever, is frustrated by the ability of ERISA-covered employers to self-insure. When
employers with healthy workers self-insure, their claims are not pooled with other
businesses in the state regulated market; coverage is more expensive in state regu-
lated products as fewer healthy people help pay for coverage for sicker ones.? The
problem is magnified as small businesses rejoin the regulated market when their
employees are no longer healthy, making coverage more expensive for all employers
in the state-regulated market. ERISA has undermined these state-based insurance
market reforms.

ERISA also impacts other types of state reforms. States may require insurers to
keep people with medical needs, minimizing the burden on state and federally fund-
ed public insurance programs. For example, most states prohibit insurers from can-
celing insurance for dependent adult handicapped children who were covered by
their parents’ policies as minors. This requirement does not apply to self-insured
ERISA plans. New state requirements aimed at keeping children insured by rede-
fining “dependent” status, e.g., raising the age of dependent children (in New Jersey
to age of 30) and including grandchildren as dependents, do not apply to self-insured
ERISA health plans. While some large self-insured plans cover grandchildren for ex-
ample, others do not. This means that state standards only reach part of the state’s
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market. Dependents who do not qualify for group coverage or age-off parent’s poli-
cies may join the ranks of the uninsured or may rely on state public insurance pro-
grams and publicly funded health centers, further taxing such programs.10

ERISA has also been an obstacle to achieving a public policy goal of broadly
spreading the cost of certain medical conditions and achieving public health goals
(such as immunizing the population against certain diseases, stabilizing mental
health conditions, encouraging treatment for substance abuse, covering mammo-
grams, or financing supplies to control diabetes).!! The problem here is two fold
when self-insured plans do not cover these services: (1) when medical care is pro-
vided through state funded programs, the result is a drain on public programs, and
(2) because the cost of a benefit requirement is spread across a smaller population
(among those in state-regulated products), the price is higher than it otherwise
would be had the cost been spread over the entire population (self-funded and fully-
insured plans). Again, it is important to remember that many large self-insured
plans provide comprehensive, generous coverage for workers and their families
(often much better than the insured products in state regulated markets).12 The
problem of equitably financing these benefits is when self-insured plans do not pro-
vide such benefits, but the benefits are required in the state-regulated market.

ERISA has also become an obstacle in how states finance new coverage initiatives.
For example, in addition to market reforms, states have tried to expand access to
health insurance coverage through public/private partnerships called “HIPCs”
(health insurance purchasing cooperatives)—these are also known as purchasing al-
liances and purchasing pools (mostly for small businesses and self-employed people).
The most recent examples include the “Connector” in Massachusetts, Dirigo Choice
in Maine, and Insure Montana. These programs may use the state’s purchasing
power to negotiate rates and coverage with private insurance companies. Partici-
pating employers and individuals have a choice of products. State funding may be
available to help pay for the premiums for moderate and low-income workers and
families in some of these programs.13

While state coverage expansion efforts vary, none are free. They all rely on fund-
ing, and ERISA self-insured plans generally do not contribute to financing such pro-
grams. However, self-funded plans benefit when people with medical needs have in-
surance—there is less uncompensated care and therefore less cost-shifting. In other
words, the cost of uncompensated care is borne by all people with insurance as the
costs are shifted to all privately insured people—those in self-insured and fully in-
sured plans. In 2005, privately insured people paid nearly $1000 more in premiums
just to cover the cost-shift from uninsured patients.14

2. Beyond Insurance Reforms: ERISA limits options and imposes hard to assess risks
when considering state-based broad and comprehensive health care financing re-
forms; New Generation of Reforms—Equitable, Fair, and Sustainable Financing
of Medical Care

Absent system wide reforms at the federal level, some states have taken on the
task of reforming the delivery and financing of medical care. Some have concluded
that the voluntary system of employers providing coverage and people buying cov-
erage voluntarily has not worked. The new generation of state-based reforms is
moving toward bold, comprehensive system-wide reforms, which may include a per-
sonal responsibility to purchase insurance and an expectation that employers will
help pay for coverage. Mandatory participation requirements and fair and equitable
contribution from employers may be the “next generation” of incremental reforms
in the United States. Some states, however, also have “single” payer legislation and
other non-incremental approaches seeking to provide access to medical care to their
residents. Again, it remains to be seen whether individuals using ERISA preemption
are effective in challenging meaningful state reforms.

In the last few years, many states have looked at “fair share” bills as a way to
more equitably finance medical care. These initiatives also demonstrate the fiscal
responsibility of states to develop programs that are sustainable financially over
time.

ERISA has been used successfully to preclude such state reforms. For example,
Maryland’s lawmakers passed “Fair Share Health Care Fund Act” in response to fi-
nancial pressure on public programs, after learning that Maryland’s public pro-
grams covered many employees of at least one large national company.!> The law
would have required companies with more than 10,000 employees in Maryland to
pay for medical care and coverage for their employees in the amount equal to or
more than 8% of salaries (6% for non-profits). The state would have collected an as-
sessment from companies that fell below 8%; the assessment would have helped
fund Maryland’s health care programs for moderate and low-wage income earners
and poor people and families. Scheduled to go into effect in January 2007, Mary-
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land’s law was immediately challenged using ERISA and in January 2007 the
Fourth Circuit Court of Appeals found Maryland’s fair share law to be preempted
by ERISA.16

In April 2006, Massachusetts lawmakers enacted broad health care reforms called
the “Health Care Access and Affordability” act (a.k.a. Massachusetts Health Care
Reform Plan). Among several standards and funding mechanisms, there is a new
requirement that employers with more than 10 employees provide health coverage
or pay an annual fee per employee to help finance medical care that their employees
use (currently that care is provided for free to patients but financed through public
funding and other sources) in the state.l?

Although both laws were carefully crafted to avoid ERISA preemption and many
experts concluded that these laws would not be preempted, it is difficult to predict
(even for ERISA experts) how a federal court may interpret the scope of ERISA.18
The Fourth Circuit decision shows that ERISA limits options that states otherwise
would have and poses hard to assess risks to comprehensive reform that may vary
according to the precise design of the reform and the shifting views of the courts
on the scope of ERISA preemption.

3. ERISA has a deterrent effect, preventing some states from going forward with
health care financing and coverage reforms

In addition to its direct, adverse effect on states, ERISA has had an indirect nega-
tive impact on states’ ability to reform their health care marketplace—the deterrent
effect. The very real threat of ERISA litigation has stopped many states from con-
sidering new ways to achieve financing reforms and universal access to care. For
example, in 2006 there were 28 states with “fair share” bills. Maryland’s policy-
makers passed the legislation but were not able to win the ERISA-based challenge
to the law. Consequently, in 2007, there were only 3 states that had fair share bills
introduced, down from 28 states in 2006.1° The chilling effect of the Maryland
ERISA court decision was felt around the nation. With one decision, the Fourth Cir-
cuit Court of Appeals stopped state policymakers around the nation from even de-
bating and discussing the public policy behind fair share bills similar to Maryland’s.

Furthermore, states need upfront funding and a resource investment to imple-
ment new state programs (like the Massachusetts Connector). The possibility that
such initiatives are found later to be preempted by ERISA may deter states from
taking the big financial risk of moving forward with their new programs. Their deci-
sion may also be impacted by the high litigation costs involved in ERISA preemp-
tion cases.20

Another deterrent effect is that ERISA restricts states to a limited set of ideas.
In recent months I have been working with various groups in Colorado. Last year
Colorado’s policymakers established a Blue Ribbon Commission charged with devel-
oping a comprehensive reform package to achieve universal access to care and re-
form health care financing in the state. Every discussion I have had with stake-
holders has included issues around ERISA and the uncertainty that it brings to
state-based reforms. And in those discussions, I advised that a new state initiative
could be challenged using ERISA (even frivolous challenges are a concern due to
state budget constraints) and that some ideas should not be considered because
courts have said “no” to those, e.g., coverage benefit mandates on self-insured
ERISA plans.21

Some states, prior to proposing reforms, seek to understand their markets bet-
ter—to determine who is uninsured and underinsured. But even simple data collec-
tion from self-insured plans by insurance regulators may be deterred, as regulators
must consider how to structure data collection requests to avoid ERISA preemption
challenges.22

ERISA’s deterrent effect is not new. You may remember the significant reforms
Washington State passed in the early 1990s. These would have required universal
coverage by 1999 for all citizens as well as making other significant changes in the
insurance market. All were based on the assumption that the U.S. Congress would
amend the law to allow Washington State an exemption from ERISA. When this did
not occur, most of the reforms were repealed.23

Conclusion and Recommendations

ERISA’s limitations on what states can require of employers, and lawsuits using
ERISA to question state authority and challenge state reform initiatives, make it
difficult for states to address the health care crisis. As some states try to be creative
in addressing the uninsured problem, ERISA continues to grow as an obstacle and
in many ways, restricts states to the consideration of a more limited set of ideas.
This makes it difficult to adopt successful reforms, to cover millions of Americans
who do not have health insurance, to address the ever growing cost of health cov-
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erage for people who are insured, and to assure that in fact health insurance is ade-
quate, accessible, and secure for people who are sick today, and those of us who will
become sick in the future.

Mr. Chairman, this committee and the United States Congress have the power
and opportunity to address these issues. As I've noted, my preference would be for
the federal government to develop a meaningful and comprehensive national solu-
tion to the health care crisis. However, absent that, I urge you to take a close look
at ERISA vis a vis states’ ability to achieve universal access to medical care and
equitable and sustainable financing. As you examine the 1974 law, you have op-
tions, three of which include:

e allow federal regulators to give exemptions from ERISA to states—with stand-
ards established for such exemptions;

e amend ERISA clarifying that the types of reforms in Massachusetts and Mary-
land’s Fair Share Act are not preempted by ERISA. (This would eliminate the ex-
pense of potential future litigation on these issues); and

e clarify that certain types of state reforms (beyond Massachusetts and Mary-
land’s Fair Share laws) are not preempted by ERISA.

There are pros and cons to these and other options. What ever you decide to do,
however, the time to act is now. As the number of people in the United States with-
out health insurance continues to rise, governors and state legislators continue to
look for ways to address the problem despite ERISA challenges. Some states are
looking for equitable and effective ways to finance medical care for their residents.
They are looking for ways to improve the health of their residents and communities,
as well as to remove some of the barriers that make American businesses less com-
petitive world-wide (by improving the health of workers for example). Many states
will continue to explore what is and is not allowed under ERISA but this means
more litigation, which is not an optimal way to reform the health care coverage and
financing system in the United States.

I encourage you to look for measures that will encourage and support meaningful
state initiatives. It is also important to remember that many self-funded large em-
ployer plans provide generous benefits to workers and dependents, covering expen-
sive medical conditions and covering people with significant medical needs. Federal
interventions must be carefully crafted as to not undermine comprehensive benefits
that many have. It is clear that America’s businesses need real help to address fac-
tors driving cost increases for medical care so they can keep their workers healthy
and stay competitive in a global economy.

Thank you for your consideration of this important issue, and I look forward to
assisting you as you look for ways to address the ever growing problem of millions
of Americans without health insurance and rising costs of coverage for all Ameri-
cans.
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Chairman ANDREWS. Well, Ms. Kofman, thank you very much,
and I apologize for mispronouncing your first name. It is Mila, I
understand.

Ms. KoFMAN. I respond to everything. [Laughter.]

Chairman ANDREWS. Well, excuse me for that, and thank you for
your testimony.

Secretary Colmers, welcome.

STATEMENT OF JOHN COLMERS, SECRETARY, MARYLAND
DEPARTMENT OF HEALTH AND MENTAL HYGIENE

Mr. COLMERS. Chairman Andrews, Ranking Member Kline and
members of the subcommittee, my name is John Colmers. I am the
secretary of the Maryland Department of Health and Mental Hy-
giene, and I appreciate the opportunity to testify before you today
on state health-care reforms and the challenges posed by ERISA
and opportunities to improve coordination of federal and state ini-
tiatives.

As you have already heard, ERISA was adopted in 1974 with the
reasonable goal of allowing multi-state employers to offer com-
parable benefits across state lines. Preemption, however, has had
unintended consequences for states and for large numbers of people
with private self-funded plans who fall outside of state regulatory
oversight.

Maryland has had recent experience in attempting to expand ac-
cess to a pay-or-play initiative, the Fair Share Health Care Fund
Act. My testimony today will offer the benefits of that experience
and describe limits on voluntary efforts in states to expand access.
I will conclude with some suggested modifications to ERISA in the
absence of broad reform or the granting of state waiver authority.

Most state initiatives to voluntarily expand employer-sponsored
insurance coverage have attempted to provide low-cost or sub-
sidized product to employers to offer their workers. To date, these
voluntary initiatives have had modest success.

Several states have created voluntary programs that offer sub-
sidies to encourage employers to offer insurance or offer those sub-
sidized products to low-income workers. For example, in Maine,
they attempted to reach near universal coverage by providing a
new source of coverage for small businesses and low-income indi-
viduals. There were significant subsidies offered, and yet to date,
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the initiative has enrolled less than 20,000 people, well less of the
goal that they had established.

Many states have passed laws to allow insurance carriers to sell
products that do not include all of the state required benefits. In
Maryland, for example, we have a limited benefit policy, and after
a year of being offered, only one group has enrolled 10 people. This
leaves states to consider mandatory approaches. To the extent that
these strategies place requirements on employers, however, they
run headlong into federal preemption of ERISA.

Maryland’s experience with the Fair Share Health Care Fund
Act is an example. That bill gave employers with 10,000 or more
employees a choice: either spend at least 8 percent—or in the case
of a nonprofit plan, 6 percent—of their payroll on health insurance
costs or pay the difference into a fund that supports the Medicaid
program. The act was struck down by the federal district court and
the Fourth Circuit upheld the lower court’s decision.

The state has dropped any further appeal, and while many pol-
icymakers and legal scholars have debated whether such pay-or-
play approach is allowable under ERISA, it is clear that states at-
tempting these approaches face a long and potentially contentious
process with the courts.

In addition to legal obstacles, many states face practical obsta-
cles to mandated approaches. Most states have porous borders and
need to remain economically competitive with their neighbors. The
only state that has an employer mandate in place is Hawaii, and
they have the luxury of thousands of miles of ocean surrounding
it.

A sustainable strategy to cover the nation’s 47 million uninsured
is likely to build off the base of an employer-sponsored insurance.
While state reforms should continue to be supported, in my view,
comprehensive reform that affects employers needs to come from
the federal government.

However, recognizing that, in the absence of national health-care
reform, states will continue to move ahead with what they can.
Congress may consider granting ERISA exemptions. It could in the
meantime adopt more modest changes that could help states move
forward.

These might include:

One, explicitly allowing states to apply premium taxes to em-
ployer plans. Currently, states have largely leveraged funds
through assessments on delivery systems—that is provider taxes—
rather than direct assessments on employers. A federally limited
premium tax would allow an assessment to be specifically targeted.

Two, allow states to collect data from ERISA plans. Currently
states do not have the explicit authority to collect information on
who and what is covered by an ERISA plan, and this is information
that is critical for state policymakers to plan reforms.

Three, set a federal floor on benefits. A federal floor for benefits
or standardization of benefits would assure adequacy of coverage
for individuals receiving health-care benefits through ERISA plans.

And finally, four, strengthen consumer protections for those cov-
ered by ERISA plans. Strong state consumer protections do not
apply to individuals covered by ERISA plans. Currently, limited
federal oversight is provided by the Department of Labor, and this
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oversight could be strengthened and enforced and could be coordi-
nated with the states.

In summary, states have tried voluntary strategies to encourage
employers to offer insurance. These strategies have offered only
modest effects. So far, the courts have interpreted ERISA as pre-
venting states from considering mandatory strategies. In the ab-
sence of national reform, there are some more modest changes that
could be done.

I would echo the chairman’s suggestion that the first and fore-
most thing that you can do is reauthorize SCHIP. It is critically im-
portant. You should also consider changes to the Medicaid program
to make that much more affordable and easier to operate.

Again, thank you for the opportunity, and I would be happy to
answer questions.

[The statement of Mr. Colmers follows:]

Prepared Statement of John Colmers, Secretary, Maryland Department of
Health and Mental Hygiene

Chairman Andrews, Ranking Member Kline, and members of the Subcommittee,
my name is John Colmers. I am the Secretary of the Maryland Department of
Health and Mental Hygiene. I appreciate the opportunity to testify before you today
on state health care reform efforts, the challenges posed by the federal Employee
Retirement Income Security Act (ERISA), and opportunities to improve coordination
of federal and state initiatives.

Background

ERISA was adopted in 1974 with the reasonable goal of allowing multi-state em-
ployers to offer comparable benefits across state lines. ERISA preempted state regu-
lation of employee benefit plans. It has had the effect of exempting the health bene-
fits offered by self-funded employers from any regulatory oversight. This occurred
because the federal government did not issue regulations for health coverage com-
parable to those it issued for defined benefit pensions. The combination of preemp-
tion and lack of federal action created a regulatory vacuum that exempts health cov-
erage offered by self-funded employers from any oversight. This vacuum segments
the insurance market for which the state versus the federal government is primarily
responsible. In Maryland, about half of individuals with private sector employer-
sponsored insurance are covered by self-funded plans.

The majority of individuals still get their health insurance through their em-
ployer. Recent declines in employer-sponsored insurance account for much of the
growth in the uninsured; but employer-sponsored insurance remains the centerpiece
of our nation’s health financing system. The preference for employer-sponsored in-
surance is embedded in the federal tax system with about $200 billion in tax incen-
tives to purchase insurance through employers.

Voluntary Efforts to Improve Employer-Sponsored Insurance

States have tried to implement a number of voluntary measures to increase the
number of individuals who receive health insurance coverage through their em-
ployer, or more recently, to halt the erosion of employer-sponsored insurance. Most
of these state initiatives have attempted to provide low-cost or subsidized products
for employers to offer their workers. To date, these voluntary initiatives have had
modest success.

Several states have created voluntary programs that offer subsidies to encourage
employers to offer insurance or offer subsidized insurance to low-income workers.
The enrollment experience of these programs has usually been well below program
goals. Further, the majority of uninsured who are helped by these programs enroll
as individuals rather than through their employers. So these efforts have done little
to improve the rate of employer-sponsored insurance. Other state initiatives to im-
prove employer-sponsored insurance have also had modest success. For example,
many states have passed laws that allow insurance carriers to sell products that do
not include all of the state-required benefits. These limited benefit plans have had
very low enrollment. This was the case with Maryland’s limited benefit policy—after
a year of being offered, only one group enrolled with 10 individuals.

Voluntary policies have had limited success in strengthening or sustaining the
employer-sponsored insurance system, leaving states to consider mandatory ap-
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proaches. To the extent that the strategies place requirements on employers regard-
ing health benefits, they run head into the federal preemption of ERISA.

Maryland’s experience with the Fair Share Health Care Fund Act is an example
of how state reforms that affect employers are challenging because of ERISA. The
Fair Share Health Care Fund Act gave employers with 10,000 or more employees
a choice: either spend at least 8% (6% for nonprofit employers) of their payroll on
health insurance costs or pay the difference into a fund that supports the Medicaid
program. This policy responded to the growing body of evidence that many low-in-
come workers or their dependents are covered by state Medicaid, SCHIP programs,
or are uninsured. The Fair Share Health Care Fund Act was struck down by the
Federal District Court which held that the law would have required an employer
to expand its ERISA health plan which could interfere with the uniform national
administration of the firm’s plan. In January 2007, the Fourth Circuit Court of Ap-
peals upheld the lower court’s decision. The State has dropped any further appeal
of the decision. Many policy makers and legal scholars have debated whether or not
a “pay or play” approach 1s allowable under ERISA, but it is clear that states at-
tempting these approaches face a long and potentially contentious process with the
courts.

In addition to the obstacle of federal preemption, states find it difficult to go too
far in imposing requirements on employers. States have borders and need to remain
economically competitive with their neighbors. The only state that has an employer
mandate in place is Hawaii. Hawaii’s law preceded ERISA and received specific ex-
emption. Further, it is the only island state, sharing borders with thousands of
miles of ocean.

A sustainable strategy to cover the nation’s 47 million uninsured is likely to build
off the base of employer-sponsored insurance. State reforms that affect employer-
sponsored insurance are important because they test new ideas. However, com-
prehensive reforms that affect employers need to come from the national level be-
cause of the legal limitation of ERISA as well as the practical limitations on how
aggressive states can be in imposing requirements on employers.

Modifications to ERISA

In the absence of national health care reform, states will continue to move ahead
with what they can. Certainly, we are seeing evidence of that now with many Gov-
ernors and Legislatures moving ahead on reforms. ERISA does not allow for state
waivers. Therefore, unless there is a favorable court ruling state-specific exemptions
would need to be authorized legislatively. While Congress may consider granting
such exemptions, it could in the meantime adopt more modest changes that could
help states move forward. ERISA could be modified to allow states to test reforms
that may be more practical for them to implement. These include:

1. Explicitly allow states to apply premium taxes to employer plans. Currently,
states have largely leveraged funds through assessments on the delivery system
rather than direct assessments on employers. The Supreme Court held this was al-
lowable in its 1995 Travelers! ruling: A premium tax would allow an assessment
to be specifically targeted; whereas an assessment on the delivery system has the
effect of raising costs for all users of the health system, including those without in-
surance.

2. Allow states to collect data from ERISA plans. Currently states do not have
the authority to collect information on who and what is covered by ERISA plans.
This is critical information for state regulators to understand what is going on in
their insurance market.

3. Set a federal floor on benefits. Because of ERISA preemption states are not able
to define the scope of benefits provided by ERISA plans. A federal floor for benefits
or standardization of benefits would assure adequacy of coverage for individuals re-
ceiving health benefits through an ERISA plan.

4. Strengthen consumer protections for those covered by ERISA plans. Maryland
approved strong consumer protections and oversight several years ago, but those
protections do not apply to individuals covered by ERISA plans. Currently, limited
federal oversight is provided by the Department of Labor. This oversight should be
strengthened and enforcement should be coordinated with states.

Conclusion

States have tried voluntary strategies to encourage employers to offer insurance.
These strategies have resulted in only modest enrollment. So far, the courts have
interpreted ERISA as preventing states from considering mandatory strategies with

IN.Y. State Conf. of Blue Cross & Blue Shield Plans v Travelers Insurance, 514 U.S. 645
(1995).
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employers. The need for states to remain economically competitive also limits their
ability to consider mandatory strategies. Strategies to universally expand coverage
that build on the employer sponsored insurance system ultimately need to come
from the national level.

In the absence of national health care reform, states can be important testing
grounds for reforms. There are specific changes to ERISA that could help pave the
way for more states to act.

I appreciate the opportunity to testify and thank you for taking up this important
issue.

Chairman ANDREWS. Thank you, Mr. Secretary. I will tell you
that we are, as I say, engaged in discussions to try to help more
employers find a way to be a part of SCHIP as well.

Mr. Morrison, is your proper title secretary, auditor? What is
proper?

Mr. MORRISON. Auditor or commissioner. Just do not call me late
for dinner. [Laughter.]

Chairman ANDREWS. Okay. Well, welcome, Mr. Auditor, to the
subcommittee.

STATEMENT OF JOHN MORRISON, MONTANA STATE AUDITOR
AND COMMISSIONER OF INSURANCE AND SECURITIES

Mr. MORRISON. Thank you, Chairman Andrews, Ranking Mem-
ber Kline, members of the committee. Thank you for your attention
to this issue.

Like other states, Montana has taken the bull by the horns and
is working to find new, innovative solutions to solve the health-care
crisis. In 2007’s legislative session, which we just completed, the
state senate and house passed a joint resolution to create an in-
terim committee to study ways to study universal, portable, afford-
able health insurance coverage for all Montanans that involves pri-
vate health insurance issuers and incorporates existing public pro-
grams. The bill directs the interim committee to examine the con-
cept of a health insurance exchange as well as mandating private
universal coverage.

In addition, in 2005, my office prepared legislation that created
the Insure Montana Program. Governor Schweitzer joined me in re-
questing introduction of the bill and signed it into law that year.
This program, administered by the insurance department, creates
a voluntary purchasing pool for small employers with two to nine
employees and provides premium assistance to both the employees
based on income and the employers.

In addition, there are tax credits for other small employers who
sponsor small group health plans. Insure Montana now makes
health coverage affordable for nearly 10,000 Montana small busi-
ness employees and their families, and with the help of the federal
Medicaid waiver, we hope to raise that to 15,000 in the next bien-
nium.

Montana is a rural state with many small employers and a 19
percent uninsured rate. The existing health-care crisis spreads
across America, but the best solutions for addressing the problem
vary from state to state.

Solutions that work in Massachusetts or in California may not
work in Montana, and that is why state-based health reforms may
be the most expeditious solution to a growing national problem.
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States can experiment with reforms on a smaller scale, so the effec-
tiveness of those reforms can be tested.

ERISA preemption of state regulation has been an obstacle to
some state-based health-care reforms and will continue to be an ob-
stacle to some reforms now being contemplated.

For example, the 2007 Montana legislature passed a new law
that requires health insurance plans to allow parents to continue
to insure their children under the parent’s health insurance policy
until age 25, even if the child is not a full-time student.

This is a simple, but important reform because the age group be-
tween 19 and 30 years old typically has the highest uninsured
rates. Continuing to cover those young adults on their parents’ poli-
cies is a cost-effective way to provide health coverage for those indi-
viduals. Dependents who lose coverage under their parents’ health
plan often end up on public insurance programs or subsidized clin-
ics or incur unreimbursed medical care.

The new law cannot be applied to self-funded employer health
plans because of ERISA and, therefore, can only be a partial solu-
tion.

As with any study, the HJ 48 interim committee that I described
will need to collect data about health plans—benefits offered, num-
ber of individuals covered, amount of claims paid and cost of cov-
erage. ERISA generally prevents states from collecting data from
self-funded health plans and, therefore, states are left in a position
of trying to find solutions for problems to which they only have lim-
ited information. State data collection should be safe from ERISA
preemption.

Some years ago, Montana created the Montana Comprehensive
Health Association, which is our high-risk pool. It is funded by a
1 percent assessment on premiums. Because of ERISA preemption,
self-funded employer plans do not contribute to the funding for this
program, even though their employees are able to take advantage
of the portability and high-risk sections.

In order to keep premiums affordable, we instituted a premium
assistance program for individuals who are 150 percent or below
the federal poverty level. We sought federal funding for this in
2001, and Montana became a pilot program for the broader federal
effort to assist state high-risk pools. However, continued funding
for the federal grant program for the high-risk pools has not been
reauthorized.

As we in Montana begin to study new reforms to address the
health-care crisis, we must always test the ERISA waters. Critics
may bring ERISA challenges against state laws, causing uncer-
tainty, significant delay and significant litigation costs. If the
states had the ability to apply to the secretary of labor for a waiver
of preemption in advance of attempting certain reforms, most of
that uncertainty would be removed.

Montana also has a dynamic ballot initiative process, and I am
certain that great strides can be made toward covering the unin-
sured through this process in 2008. However, the specter of ERISA
preemption curbs some of the innovative possibilities.

Finally, ERISA preempts states from applying mandated cov-
erages to self-funded employer plans. Most of those mandates pro-
vide important preventative health care, such as mammograms, di-
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abetic services and supplies and other things. The cost of those
kinds of care, when not covered, get shifted on to the narrowing
slice of employers and individuals that do have insurance.

From Maine to Montana, states are starting to get serious about
ending the health-care crisis. While there are many challenges that
require national authority and resources, we hope your approach to
health care will empower the states so that we can get out of the
wagon and help you pull it over the hill.

[The statement of Mr. Morrison follows:]

Prepared Statement of John Morrison, J.D., Montana State Auditor and
Commissioner of Insurance and Securities

Good afternoon. My name is John Morrison, I am the Montana State Auditor, and
have served as the Commissioner of Insurance and Securities for the State of Mon-
tana since 2001.

I want to thank the committee for inviting me to testify and for being willing to
examine this issue of how ERISA may be an obstacle that prevents state-based
health care reform.

Like other states, Montana is clearly taking the bull by the horns and attempting
to find new, innovative solutions to solve the health care crisis. In the 2007 legisla-
tive session, the state Senate and the House passed a joint resolution to create an
interim committee to study ways to create “a system of universal, portable, afford-
able health insurance coverage for all Montanans that involves private health insur-
ance issuers and that incorporates existing public programs.” The bill directs the in-
terim committee to specifically examine the concept of a health insurance exchange
and the way that such a connector or exchange could be implemented in Montana.
In addition, it directs the committee to study the advantages and disadvantages of
mandating private universal coverage for all Montanans. [HJ 48]

In addition, in 2005 my office prepared legislation that created the Insure Mon-
tana Program. Governor Schweitzer joined me in requesting introduction of the bill
and signed it into law that year. This program, administered by the insurance de-
partment, creates a voluntary purchasing pool for small employers with 2 to 9 em-
ployees and provides premium assistance to both the employees (variable based on
income) and the employers. In addition, there are tax credits for other small employ-
ers who sponsor small employer group health plans. Insure Montana now makes
health coverage affordable for nearly 10,000 Montana small business employees and
their families.

Montana is a very rural state, with many small employers and a 19% uninsured
rate. The existing health care crisis spreads across this entire country, but the best
solutions for addressing this common problem vary widely from state to state be-
cause of widely varying demographics. Solutions that work in Massachusetts or in
California may not work in Montana, and that is why state-based health reforms
may be the most expeditious solution to a growing national problem. States can ex-
periment with reforms on a smaller scale, so that the effectiveness of those reforms
can be tested.

ERISA preemption of state regulation has been an obstacle to state-based health
care reforms and will continue to be an obstacle to some future reforms now being
contemplated by many states. For instance:

1. In 2007 the Montana legislature passed a new law that requires health insur-
ance plans to allow parents to continue to insure their children under the parent’s
health insurance policy until age 25, even if the child is not a full-time student. This
is a simple, but important reform because the age group between 19 and 30 years
old typically has the highest uninsured rates. Continuing to cover those young
adults on their parents’ policies is a cost-effective way to provide health coverage
for those individuals. Dependents who lose coverage under their parents’ health
plan often end up in public insurance programs or subsidized clinics, or incur unre-
imbursed medical care.

This new law cannot be applied to self-funded employer health plans because of
ERISA, and therefore can only be a partial solution.

2. Some years ago, Montana created the Montana Comprehensive Health Associa-
tion, which offers high-risk pool coverage to individuals who are unable to get cov-
erage in the individual market because of their health status. It also offers coverage
to individuals who are federally eligible for portability coverage pursuant to HIPAA.
Both of those risk pools are funded by a 1% assessment on all private health insur-
ance premiums written in this state, as well as the premium collected from the indi-
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vidual participants. Because of ERISA preemptions, self-funded employer plans do
not contribute to the funding for this program, even though their employees are able
to take advantage of the portability pool when they lose their employer coverage.
The financial viability of this program has been increasingly threatened since the
passage of the HIPAA portability requirements. Access to coverage for persons los-
ing employer coverage is a very important consumer protection provided by federal
HIPAA law, but the states were left to shoulder the burden of the cost of that re-
form. ERISA prevents the states from assessing self-funded employer plans, and the
entire burden is shifted to persons who pay private health insurance premiums and
other state funding sources. Experience in Montana has shown that portability pool
participants also tend to be high-risk individuals, and the pool cannot be maintained
by premiums alone. Assessments or other funding sources are necessary.

We work hard to keep premiums affordable in this program and, to that end, we
instituted a premium-assistance program for individuals who are 150% or below the
FPL. We sought federal funding for this initiative in 2001 and Montana became a
successful pilot project for the broader federal effort to assist state high-risk pools.
However, the only steady source of funding for the program has come from the state
because continued funding for the federal grant program for high-risk pools has not
been reauthorized.

3. As we in Montana begin to study new reforms to address the health care crisis,
we must do so tentatively, always testing the ERISA waters. Critics of health re-
forms may bring ERISA challenges (valid or not) against state laws, causing uncer-
tainty, significant delay and significant litigation costs, even if the state ultimately
prevails. If the states had the ability to apply to the Secretary of Labor for a waiver
of preemption in advance of attempting certain reforms, most of that uncertainty,
delay, and expense could be eliminated.

The new Montana joint resolution [HJ 48] proposes to study the advantages and
disadvantages of mandating private universal coverage: for instance, perhaps a pay-
or-play system, as well as the concept of a health insurance exchange. A health in-
surance exchange could make coverage more affordable and portable by allowing
employees to choose their coverage from an exchange offering an array of products,
and then carry that coverage with them if they leave that employer. Both of these
ideas are significantly different from the current method of delivering health insur-
ance coverage. All of the reform ideas emerging from the states, no matter how
promising, must be subject to intense legal scrutiny and are sometimes discarded,
simply because the risk of ERISA preemption is too great.

4. As with any study, the HJ 48 interim committee will need to collect data about
health plans, benefits offered, number of individuals covered, amount of claims paid,
and costs of coverage. ERISA generally prevents states from collecting data from
self-funded health plans, and therefore states are left in the position of trying to
find solutions for a problem when they have only half the information. State data
collection should be saved from ERISA preemption.

5. Montana also has a dynamic ballot initiative process and I am certain that
great strides can be made toward covering the uninsured through this process in
2008. I have talked to many stakeholders and found widespread interest in this ap-
proach. As we consider different policy options, the specter of ERISA preemption
curbs the innovative possibilities.

6. The Insure Montana program has not encountered any direct ERISA chal-
lenges. However, the plans offered through the purchasing pool are privately in-
sured and have higher cost premiums because of premium tax and high-risk pool
assessments. That means that the cost of supplementing those premiums is higher.
Self-funded employer plans are able to maintain lower costs because they do not pay
these taxes and assessments and also because those plans do not include state man-
dates. But the cost savings achieved on the self-funded ERISA side are simply shift-
ed onto the narrowing slice of the market covered by private carriers, including In-
sure Montana.

7. ERISA preempts states from enforcing mandated coverages as to self-funded
employer plans. Most of those mandates provide important preventative health care
such as mammograms, diabetic services and supplies, immunizations and well-child
care for young children, newborn coverage and maternity coverage. Many individ-
uals, who do not have coverage for these types of important preventative care items,
cannot afford to obtain them on their own. Serious health problems can occur and
result in costs of uncompensated health care being shifted to the rest of the popu-
lation that pays for health insurance, both private and self-funded, or some of these
indi\t(iduals may end up in public programs like Medicaid, which all taxpayers must
pay for.

From Maine to Montana, states are starting to get serious about ending the
health care crisis. The laboratories of democracy are on the march, pioneering re-
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forms. While there are many challenges that require the national authority and re-
sources of Congress, we hope that your approach to health care will empower the
states so that we can get out of the wagon and help you pull it over the hill.

Chairman ANDREWS. Thank you, Mr. Auditor.
Mr. Covert, welcome to the subcommittee.

STATEMENT OF KEVIN COVERT, VICE PRESIDENT AND DEP-
UTY GENERAL COUNSEL FOR HUMAN RESOURCES, HONEY-
WELL INTERNATIONAL, INC.

Mr. CoVERT. Thank you, Mr. Chairman, Ranking Member Kline,
members of the subcommittee.

I am pleased to have the opportunity to share my views about
the importance of ERISA preemption in making it possible for my
company and thousands of other employers around the country to
offer and administer a comprehensive health benefit plan to our
employees.

I am going to spend my time talking less about the theoretical
and more about the practical, real-world implications of eroding
ERISA preemption to those of us who sponsor employer plans.

Honeywell is a diversified manufacturing company with approxi-
mately 120,000 employees worldwide. We have approximately
60,000 employees in the United States, and we operate in all 50
states. We provide our employees with a comprehensive benefits
package, including medical coverage that includes core health cov-
erage, prescription drugs, vision and dental care.

We will spend in excess of $500 million in 2007 to provide health
coverage to almost 135,000 employees and dependents. We will also
spend in excess of $200 million this year to provide health coverage
to another 60,000 retirees and their dependents.

By far, health care is the most valued benefit we provide to our
employees, and the provision of a comprehensive benefits package
is absolutely critical to our ability to attract and retain talent in
an ever-increasingly competitive world.

Our employees do not have to go to work every day with the
specter of catastrophic financial ruin caused by serious illness
hanging over their heads. Moreover, we found that a healthy work-
force is a productive workforce. While we have not attempted to
quantify it, there is no doubt in our minds that the comprehensive
health coverage that we provide to employees accounts for signifi-
cant annual productivity savings for Honeywell.

Thus, this truly is an example of a win-win proposition. By in-
vesting in our people, our employees and their families have the se-
curity that a robust health-care package provides, while Honeywell
benefits from the resulting productivity that a healthy workforce
engenders.

Nevertheless, as health-care costs continue to skyrocket, Honey-
well and other employers are increasingly challenged to find cre-
ative ways to provide quality care at manageable costs. ERISA pre-
emption is the cornerstone of our ability to offer a comprehensive,
affordable health-care package across all 50 states in which we op-
erate. ERISA preemption provides administrative simplicity, busi-
ness flexibility and cost containment, all of which were part of the
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critical balance that Congress struck when ERISA was passed in
1974.

Before the enactment of ERISA, employee benefit plans were reg-
ulated by a patchwork of state and local statutes. Employers like
Honeywell that provide a benefit to a national workforce encoun-
tered tremendous administrative difficulties and extraordinary ex-
pense complying with these rules. These rules differ from state to
state and sometimes from locality to locality.

If we retreat to that pre-ERISA environment, employers will once
again be subject to myriad mandates and regulations that Congress
sought to avoid when ERISA was originally enacted. Even if one
state’s rules impose relatively modest requirements, when viewed
from the perspective of an employer’s multi-state health plan, such
modest variations and requirements will impose significant costs
and burdens, and I submit that the financial administrative re-
sources consumed by efforts to comply with a patchwork of local
laws will be better spent providing benefits to our employees and
their families.

Now, as you all know, we live and operate in a very dynamic
global economy. The ability to react quickly and efficiently to
changing circumstances, both in the United States and around the
world, is crucial to our ability not only to thrive, but to survive as
a company. Flexibility is the hallmark of ERISA preemption. It al-
lows employers to tailor their benefit programs to the needs of
their own workforces as opposed to the rigidity that a one-size-fits-
all state-mandate solution would inevitably foster.

Moreover, large employers have been the vanguard of innovation
and cost containment in the health-care arena. Because ERISA pre-
emption allows us to experiment and pilot plan designs, we have
been able to mitigate cost increases and affect behavior for the
positive.

For example, in 2002, we implemented disease management pro-
grams to target high-risk conditions, including asthma, heart dis-
ease and diabetes. In 2004, we began a multi-year campaign to
educate employees about their own role in their health-care deci-
sion-making, providing them with a plethora of decision-making
support tools and resources.

And just last year, we instituted a $500 incentive program to en-
courage our employees with one of eight different conditions that
are known to have significant treatment variations—for example,
hip replacement, knee replacement, hysterectomy, heart surgery—
to seek out quality health information before making that treat-
ment decision.

As a result, while health-care costs have on average increased
10.8 percent over the past 5 years, Honeywell has been able to con-
strain health-care cost increases to 8.9 percent annually over that
same period. Without the flexibility borne of ERISA preemption,
that cost containment would not be possible.

Finally, an employer’s ability to provide a national workforce
with a uniform benefits package results in substantial savings to
both the employer and employees. Approximately 70 million Ameri-
cans receive health coverage under self-insured private-sector
health plans. Without ERISA preemption, the complexity of trying
to comply with a patchwork of state and local mandates would re-
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sult in a massive shift in coverage from self-insured plans to the
fully insured market.

According to a recent study by Hewitt Associates, fully insured
plans cost on average 11 percent to 12 percent more than self-in-
sured plans because of premium taxes, profit and risk charges,
commissions, claims processing and administration charges.

Moreover, the cost of the actual mandates themselves, estimated
to be 5 percent of health-care expenditures, would cause costs to
spiral further out of control. These added costs would inevitably be
felt by employees who are already being asked to shoulder an ever-
increasing share of their health-care coverage.

Chairman ANDREWS. Mr. Covert, if we just could ask you to wrap
up if you could.

Mr. COVERT. In summary, I think we can all agree that a num-
ber of the elements of state reform are laudable goals. However, we
urge Congress to tread carefully here, as we need to be cognizant
of the law of unintended consequences. By watering down ERISA
preemption, we would be stifling the innovative quality improve-
ment and cost-containment initiatives that employers have been
leading.

Thank you, Mr. Chairman. I look forward to working with you
and your committee to develop a plan that meets the needs of em-
ployers, employees and the uninsured alike.

[The statement of Mr. Covert follows:]

Prepared Statement of Kevin Covert, Vice President and Deputy General
Counsel for Human Resources, Honeywell International, Inc.

My name is Kevin Covert and I am the Vice-President and Deputy General Coun-
sel for Human Resources at Honeywell. I am a member of the Board of Directors
of The American Benefits Council (“Council”), on whose behalf I am testifying today.
We would like to thank the subcommittee for holding this important hearing on
“Health Care Reform: Recommendations to Improve Coordination of Federal and
State Initiatives.” Addressing the issue of uninsured Americans is a serious issue
that deserves a thorough review by federal policymakers.

The Council’s members are primarily major U.S. employers that provide employee
benefits to active and retired workers and that do business in most if not all states.
The Council’s membership also includes organizations that provide services to em-
ployers of all sizes for their employee benefit programs. Collectively, the Council’s
members either directly sponsor or provide services to retirement and health benefit
plans covering more than 100 million Americans.

The Council and its members have played a significant role on numerous health
policy issues including supporting public and private initiatives to improve quality
and transparency in our health care system, working to help stabilize the avail-
ability of retiree health care coverage as part of the Medicare Modernization Act,
and serving as an important resource for policymakers on many other legislative
and regulatory issues affecting employer-sponsored health coverage. The Council
has also published a long-term public policy strategic plan—known as its Safe and
Sound report—which lays out a broad agenda of specific improvements in benefits
policy designed to achieve “personal financial security” for all Americans, including
a range of recommendations intended to make health care coverage more accessible,
more affordable and of higher quality.

Honeywell is a diversified manufacturing company with approximately 120,000
employees worldwide. We have approximately 60,000 employees in the United
States and we operate in all 50 states. We offer our employees a comprehensive ben-
efits package, including medical coverage that includes core health coverage, pre-
scription drug coverage, dental coverage and a vision plan. We will spend in excess
of $500 million this year to provide health coverage to almost 135,000 Americans,
at per employee cost of approximately $10,000. We will also spend in excess of $200
million to provide health coverage to another 60,000 retirees and dependents.

Honeywell, like other large employers, has been at the forefront of healthcare in-
novation. The competitive global markets in which we compete have forced us to
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think outside the box in the healthcare arena as we struggle to control costs, while
at the same time competing for a limited supply of human capital. In 2002, we im-
plemented disease management programs to target high risk conditions, including
asthma, heart disease and diabetes. In 2004, we began a multi-year campaign to
educate employees about their role in their own healthcare decision making, pro-
viding a plethora of decision support tools and resources. Just last year, we insti-
tuted a $500 incentive program to encourage employees with one of eight different
conditions that are known to have significant treatment variations (e.g., hip replace-
ment, knee replacement, back surgery, hysterectomy, heart surgery, etc.) to seek out
quality health information before making a treatment decision. Thus, it is critical
that Congress not do anything with respect to ERISA preemption that would stifle
our health care innovation.

ERISA Preemption is Vital to the Voluntary Sponsorship of Health Plans

Employers have an enormous stake in addressing the problem of the uninsured
and the rising cost of health care. Employers are directly affected by the costs of
uncompensated care for the uninsured, which drives up costs for all health care
payors, including private payors like Honeywell as well as government programs.
Employers, like Honeywell, are on the frontline of addressing the rising cost of
health care through the development of innovative plan designs, implementing
wellness programs and promoting transparency in the costs and quality of health
care services.

It is critical that federal or state reform efforts not undermine the crucial role
that the Employee Retirement Income Security Act of 1974 (ERISA) and employers
play in our health care system. ERISA “preempts” state laws that relate to employer
sponsored employee benefit plans in order to promote the employer sponsorship of
health plans and the uniform administration of benefits. Under ERISA, states re-
tain the right to regulate insurance, however states may not deem ERISA plans to
be insurance in order to subject such plans to state regulation.

Simply put, ERISA preemption is vital to the voluntary sponsorship of health
plans. Over 70 percent of American workers age 18 to 64 have employer-based
health coverage.l According to unpublished estimates by the Employee Benefit Re-
search Institute (EBRI), roughly 70 million workers and dependents under age 65
are covered by private sector self insured plans.

Employers depend on ERISA preemption to ensure that coverage can be offered
uniformly across the country and administered relatively efficiently. ERISA preemp-
tion also gives each employer the flexibility to design the terms of health plans to
meet the changing needs of their unique workforce and to attempt to control spi-
raling health care costs. We strongly believe that legislative responses that affect
employers must build on the current federal framework which preserves uniformity
in plan design and administration.

State Reforms Raise Concerns for Employers

Although Congress has considered a variety of proposals over the years, states
have now taken the lead in addressing the problem of the uninsured. Major initia-
tives were passed in Vermont, Maryland, Massachusetts and San Francisco, and nu-
merous others are pending in states such as California, New Jersey and elsewhere.
While the specifics of each proposal vary, they can be broadly categorized as follows:

e “Pay or Play” or “Fair Share” Laws: Pay or play laws require employers of a
certain size to spend a set dollar amount or percentage of payroll for health care.
Employers that fail to spend the required amount on health benefits typically must
pay a penalty in the form of a tax or a mandatory contribution to state run health
care programs. Maryland enacted the most publicized version of a pay or play law
(the United States Court of Appeals for the Fourth Circuit found the Maryland law
preempted under ERISA). Suffolk County, New York and San Francisco have adopt-
ed similar laws.

e Fair Wage Laws: Fair wage laws typically require employers to pay an overall
hourly compensation package of a specified amount (e.g., $12/hr). Employers must
pay a certain portion of the overall amount in cash (e.g., $9/hr) and the balance in
either cash or health benefits. Employers who fail to offer a compliant hourly com-
pensation package face monetary penalties. Municipalities are examining this ap-
proach as well.

e Comprehensive reform: Some states have adopted more comprehensive health
care reforms, which may include (1) a play or pay assessment on employers that
do not provide health coverage that meets a certain standard, (2) reforms of state

1See Employee Benefit Research Institute Databook on Employee Benefits, Ch lat http://
wwuw.ebri.org (updated April 2007).
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insurance markets, (3) a requirement that individuals obtain coverage (the “indi-
vidual mandate”), (4) expansion of state and federal government health care pro-
grams, (5) premium assistance programs for lower wage workers to obtain private
insurance, and (6) mandates on employers with uninsured employees to establish
cafeteria plans to allow for pre-tax purchase of insurance. To date, Massachusetts
and Vermont have adopted comprehensive proposals. A number of other states, in-
cluding California, are considering proposals.

While a number of the elements of state reform are laudable, including expanding
subsidies to purchase private insurance, helping consumers make better health care
decisions by comparing health care costs and quality and giving states more flexi-
bility over their use of federal funds to meet their health care needs, certain ele-
ments of state-based reform raise significant concerns for employers.

The Council is very concerned about proposals that have the effect of subjecting
employers and health plans to a patchwork of state-by-state regulation. Even if one
state’s rules impose relatively modest requirements, when viewed from the perspec-
tive of an employer’s health plan that covers employees in multiple states, the cu-
mulative effect of such variations in requirements will impose significant costs and
administrative burden.

A seemingly minimal employer mandate such as the requirement in Massachu-
setts that employers adopt and maintain a Section 125 “cafeteria” plan may create
significant administrative burdens.2 Cafeteria plans are benefit plans, adopted pur-
suant to Internal Revenue Code section 125, that employers may offer to allow em-
ployees to pay for health care coverage (or other qualified benefits) on a pre-tax
basis. The Massachusetts reform law requires adoption of a Section 125 plan that
satisfies both federal law as well as regulations established by the Commonwealth
Connector. The Connector was created to help connect employers and employees
with a choice of health care coverage options. Certain individuals, including individ-
uals not eligible for coverage at their place of employment, such as those who work
part-time, will be able to purchase insurance through the Connector using pre-tax
dollars via cafeteria plans established by their employers.

If all 50 states were to require cafeteria plans, employers would have to establish
or modify their cafeteria plans and set up payroll systems to satisfy requirements
in each state where they had employees working. For example, we understand that
the Massachusetts Connecter program will only receive payroll deductions once-per-
month. However, most employers use a two-week pay period. As such, employers
with operations in Massachusetts will have to create a wholly separate payroll de-
duction scheme to meet the Massachusetts requirement. This could be very burden-
some if replicated in several states.

Another obvious concern with state reform efforts is with the pay or play or other
employer assessments that accompany state law reforms. Because the proposals
vary widely in each state, county or municipality, compliance would be extremely
complex, if not impossible. Current proposals specify different amounts that must
be spent on health benefits and the methods of determining the amounts vary wide-
ly. The proposals may include or exclude part-time workers, may use different defi-
nitions of employee or employer and count different types of coverage as qualifying
coverage. The proposals also require distinct certification and reporting in each ju-
risdiction. Imagine the cost and difficulty of trying to comply with these rules if they
varied in all 50 states (let alone 3,077 counties and 87,525 municipalities). Under
this approach, employers would also need to be certain their plans remain in compli-
ance with all future changes to these state and local requirements which would be
an extraordinarily difficult challenge.

Employees also understand the importance of employer-sponsored health coverage
and the employer’s role in financing a large share of its expense. In a survey re-
leased earlier this month by the National Business Group on Health, two in three
respondents (67%) consider their health plan to be excellent or very good. An even
greater number (75%) said they valued it as their most important benefit from their
employer and about three in every four respondents said they would prefer to get
their health benefits through their employer rather than having a salary increase
in order to purchase health coverage on their own.

2One of the employer responsibilities under the Mass Health Care Reform Law is the require-
ment that employers with 11 or more full-time equivalent employees adopt and maintain a Plan
that satisfies both Section 125 of the Internal Revenue Code and regulations established by the
Commonwealth Connector. Helping Your Employees Connect to Good Health: Section 125 Plan
Handbook for Employers. Version 1.0 (April 23, 2007) p. 2.
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ERISA Preemption is Based on Sound Public Policy

We believe that ERISA preemption is based on sound public policy. Federal pre-
emption fosters uniform administration and reduces the costly burden of state-by-
state compliance and regulation. Without this essential framework, many employ-
ers, including the large employers that overwhelmingly provide health care coverage
to their employees, will be forced to choose between increasing the employee share
of health care coverage costs or eliminating coverage entirely. The complexity of ad-
ministering a health care plan that treats workers differently based on the laws of
each state (let alone each city) is inconceivable. ERISA preemption was enacted to
solve this problem.

ERISA preemption also allows employers to provide uniform benefit packages
across the workforce. Employers do not want to create disparities within the work
force where employees have different benefits simply based on where they work or
live. Instead, benefits need to be tailored to the specific needs of an employer’s work-
force across state lines.

ERISA preemption also helps mitigate the effect of health care costs as a factor
in determining the advantages or disadvantages of operating in different states. Ab-
sent ERISA preemption, employers would have incentives to locate in states with
less burdensome health care mandates. The high cost of health care already creates
a competitive disadvantage for American employers relative to other countries. Al-
lowing states and counties to encumber employers further would expand that gap.

ERISA Waivers are Not the Solution

We believe that any new initiatives at either the state or federal level that ad-
dress the problem of the uninsured must be pursued in a manner that continues
to ensure uniformity in plan design and administration. This will ensure that that
employers can continue to be innovators in plan design and cost control.

We are also very concerned that one response would be for federal policymakers
to pare back ERISA preemption, or grant states “waivers” from ERISA preemption.
Waivers might be tempting because states are already acting and it may be difficult
for federal policymakers to develop a consensus for a federal solution.

ERISA waivers raise concerns as to both the mechanics and the efficacy of such
a program. Moreover, it is not an easy solution—ERISA waivers will involve a tre-
mendous amount of federal policymaking and oversight. Here are just some of the
key issues that would have to be addressed:

o Will the states that are the subject of the waiver be named in federal law? If
so, which standards would be used to protect certain state laws and not others?

e Will the process be administered on a case-by-case basis by a federal agency
pursuant to federal standards? Is this a full-blown administrative proceeding?

e If an agency is granted authority to issue waivers, what standards would apply
to limit the agency’s authority or the future scope of state actions? Will states be
limited to certain types of mandates or experimentation? Will states be free to force
employers to pay for state health care reform?

Needless to say, if the standards for waivers are set in federal law, as they would
have to be, then federal policymakers will have to resolve most, if not all, of the
policy questions that would have to be addressed in fashioning a uniform, federal
approach.

Conclusion

In conclusion, we recognize that the issue of uninsured Americans is a serious
problem that requires a careful examination of every policy option. Moreover, the
Council believes that changes to the nation’s health care system are needed and has
put forth in our long-term strategic plan several proposals to dramatically improve
the health care system. We think the best approach is a federal solution that builds
on ERISA and promotes uniformity and cost containment. The solution must com-
plement, not undermine, the important role that private sector employers play in
voluntarily sponsoring self-insured health plans that cover approximately 70 million
American workers and dependents.

Again, thank you for the opportunity to share our perspectives.

Chairman ANDREWS. Thank you, Mr. Covert, very much.

There is another series of five votes here. What I would propose
to do would be to try to get the statements of Ms. Moore and Com-
missioner Goldman in. Mr. Kline and I will stay to hear them, and
then we will come back.
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Unfortunately, it is going to be maybe an hour because of this
series of votes. If people have to leave, we understand. Members
will come back to ask questions.

So, Ms. Moore, we will proceed with you, and then Mr. Goldman,
and we appreciate your patience.

STATEMENT OF AMY MOORE, PARTNER, COVINGTON &
BURLING, LLP

Ms. MOORE. Sure. Good afternoon, Mr. Chairman and Ranking
Member Kline, members of the subcommittee.

I represent a number of large employers who do business in mul-
tiple states and who are struggling with many of the same issues
that the states are struggling with and that this committee is con-
cerned about. So I very much appreciate the opportunity to be here
this afternoon and speak with you about those issues.

I am happy to be able to affirm that 33 years ago Congress got
something right. The thing that Congress got right was the pre-
emption provision of ERISA. It has worked well all of these years.
It has made it possible for employers to create uniform health pro-
grams that meet the needs of their workforce, and they can be ad-
ministered efficiently across the country.

It has made it possible for employers to use their purchasing
power to keep costs in line, and it has made possible the kind of
employer innovation and improvement in health care that you
heard Kevin Covert describe at Honeywell and that is also being
implemented at large employers across the country.

A sort of urban myth has arisen that the breadth of ERISA’s pre-
emption provision was an accident and that the members of Con-
gress at the time did not really foresee the effect that this preemp-
tilon provision would have on states’ efforts to reform health-care
plans.

In fact, though, that is not the case. In large part, ERISA’s pre-
emption provision was a response to state efforts to reform their
health-care system once they had enacted comprehensive health-
care reform.

Other states were contemplating it, courts were entering deci-
sions that health plans could be regulated as if they were insur-
ance arrangements, and employers and organized labor were ex-
tremely concerned that the effect that these kinds of inconsistent
state laws would have on their nationwide health programs.

Congress at the time carefully considered those concerns,
weighed the competing interests of the state and the federal system
and concluded that a broad ERISA preemption provision was es-
sential to promote the health and vitality of employment-based
health care, and I believe that experience has shown over the last
33 years that that judgment was correct.

Individual state mandates might seem like they are not terribly
burdensome for an employer to comply with, but each mandate re-
quires an employer to first figure out what the law requires. Does
it apply to employees who live in one state and work in another?
How does it apply? Who does it apply to?

They have to amend their health plans. They have to renegotiate
their agreements with their providers. They have to create a spe-
cial set of employee communications for the employees in that par-
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ticular state, and that can be especially problematic for employers
who are trying to post uniform communications on a Web site.

They have to train people who answer hotlines and who commu-
nicate with employees to answer questions about the new benefits
or the new coverage. They have to revise their claims forms and
claims procedures, and because, like the states, they do not have
infinite resources, they have to make judgments about whether
they need to cut back on other benefits in order to finance these
new mandates.

So a seemingly small, seemingly benign state law can have a sig-
nificant impact on employment-based plans.

There is a great deal that the states can do in the context of
ERISA without ERISA waivers to reform access to health insur-
ance, to reform individual and small group markets, to enact indi-
vidual mandates. There is also a great deal that the states can do
to finance health-care reform within their borders.

A great many people, I think, including myself, would love to dis-
cover that ERISA prevents the states from taxing corporate income
or personal income to finance health reform, but, sadly, I fear that
even I do not believe that ERISA preemption is that broad.

So I think that there are opportunities for the states to reform
their health systems. The employers would like to work with them,
but I think as this subcommittee considers how to address these
very serious problems, we would ask that it remember that 160
million Americans under the age of 65 are receiving very good, very
affordable health insurance from their employers, and we hope that
you will approach this problem as a doctor approaches his patients,
with the maxim in mind of first do no harm.

Thank you very much, and I will be happy to answer questions.

[The statement of Ms. Moore follows:]

Prepared Statement of Amy N. Moore, Covington & Burling LLP

Good morning, Mr. Chairman and Congressman Kline. I very much appreciate the
?pportunity to speak with you and the Subcommittee today about health care re-
orm.

I am a partner in the law firm of Covington & Burling LLP. I have concentrated
on employee benefit matters since 1984. I advise many of the nation’s largest em-
ployers on issues affecting the group health plans they maintain for their employ-
ees. Most of the companies I represent have employees in more than one state, and
some have employees in all 50 states. My firm also represents The ERISA Industry
Committee, a nonprofit association committed to the advancement of the employee
Ee?Fﬁt plans of America’s largest employers. I am testifying today on my own be-

alf.

The Subcommittee’s focus on the coordination of federal and state initiatives is
commendable. The health care system in this country has serious problems, and it
will take the best efforts of federal and state policymakers, industry leaders, trade
associations, and private individuals to address them. In the last six years alone,
the cost of health care has increased at 3% times the rate of inflation.! National
expenditures on health care now consume 16 percent of the gross domestic product.2
Although our health care system is among the most expensive in the world, it is
far from being the most effective. Forty-seven million Americans, including more
than 8 million children, have no health coverage.3

The rising cost of health care puts pressure on employers as well as on state gov-
ernments and their citizens; and employers are actively seeking solutions to the
problems in our health care system. In spite of these difficulties, employment-based
health care remains the main source of health coverage for American workers and
their families. The percentage of workers and their families who receive health cov-
erage from employment-based plans has remained steady for decades.* Approxi-
mately 74 percent of workers are eligible for health benefits from their own em-
ployer, and more than 60 percent of workers are covered by their own employer’s
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health plan.5 Those who decline their own employer’s health coverage often have
coverage from a spouse’s or other family member’s employer.6

As this Subcommittee considers how to address the problems in our health care
system, it should take care to preserve the aspects of the system that work well.
Employers are able to offer health coverage to their workers in large part because
their health plans are subject to uniform federal regulation, and are protected from
inconsistent regulation at the state and local levels.

I would like to focus on the importance of ERISA preemption to the employment-
based health care system. I have four key points.

First, the employment-based health system delivers comprehensive health cov-
erage to millions of Americans today, and it is the force behind some of the most
promising innovations in health care. A strong ERISA preemption provision makes
this system possible; any erosion of ERISA preemption will put it in jeopardy.

Second, Congress carefully considered the effect of ERISA preemption on state
health reform efforts more than 30 years ago, when ERISA was enacted. Congress
concluded that federal preemption was necessary to eliminate the threat of con-
flicting state and local regulation of employee benefit plans. As the House Com-
mittee on Education and Labor explained, “the Federal interest and the need for na-
tional uniformity are so great that the enforcement of state regulation should be
precluded.”” Experience has shown that this judgment was correct.

Third, permitting states to obtain waivers from ERISA not only will undermine
the employment-based health system, it also will prove impractical. Granting waiv-
ers from ERISA is very much more complicated than granting waivers from Med-
icaid. No system exists, or can easily be created, to administer an ERISA waiver
program.

Fourth, states do not need ERISA waivers in order to implement sound and effec-
tive health care reforms for their citizens. The problems most urgently in need of
solutions—insuring the unemployed, providing reliable and accessible information
on health care cost and quality, making affordable insurance available to individuals
and small groups—are outside the scope of ERISA’s preemption provision.

Employment-Based Health Coverage Is One of ERISA’s Success Stories

Employment-based group health plans provide health coverage to more than 160
million Americans under age 65.8 Although the employment-based health system is
voluntary, 96 percent of employers with more than 100 workers offer health cov-
erage to their employees.® Large employers bear the great majority of the cost of
this coverage. For example, employers with more than 100 workers shoulder, on av-
erage, 82 percent of the cost of single coverage and 74 percent of the cost of family
coverage.10 Large employers spend approximately $3,300 per year for each employee
with single coverage and approximately $8,000 per year for each employee with fam-
ily coverage.ll

Large employers are not only major providers of health care, they also are a major
force behind the improvement of the health care system. Here are just a few exam-
ples of the ways in which employers are making health care safer, better, and more
affordable for all Americans:

e Quality and Safety. Large employers and employer groups such as the Leapfrog
Group are using their purchasing power to improve the safety and quality of health
care by rewarding hospitals that provide high-quality care.

e Information Technology. Employers and employer groups are working to im-
prove health information technology, such as electronic medical records and health
information exchanges, to reduce medical errors and make health care more effi-
cient.

e Transparency. Employers and employer groups are demanding better informa-
tion about health care costs and outcomes, in an effort to make the health care sys-
tem more efficient and more affordable.

o Patient-Centered Care. Individual employers, employer groups such as The
ERISA Industry Committee, and physician groups have joined together in a Patient-
Centered Primary Care Collaborative to develop and advance the concept that the
Patient-Centered Medical Home, with a primary care physician coordinating a pa-
tient’s care, is a better way to provide health care than the balkanized system that
is too often the norm today.

e Wellness Programs. Employers recognize the importance of promoting good
health among their employees: they are developing innovative programs and incen-
tives to encourage exercise, weight loss, smoking cessation, regular physical exami-
nations, and other healthy practices.

e Consumer-Driven Care. Large employers have been a significant force behind
consumer-driven health care, which gives employees more flexibility and more re-
sponsibility to decide how best to spend their families’ health care dollars.
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Employment-based health plans provide affordable, comprehensive care to mil-
lions of workers and their families, and they drive innovation and improvement in
the health care system as a whole. A major factor contributing to the success of em-
ployment-based health plans is the broad preemption provision in ERISA.

The Continued Vitality of Employment-Based Health Coverage Depends on ERISA
Preemption

ERISA preempts “any and all State laws insofar as they may now or hereafter
relate to any employee benefit plan” covered by ERISA.12 Because self-insured
group health plans are not subject to state benefit mandates, companies that do
business in more than one state can provide uniform health benefits to their em-
ployees across state lines. An employer with a nationwide work force can maintain
a nationwide health program, with all of the cost savings and administrative effi-
ciencies a uniform benefit program entails. The employer can provide all employees
with the same health coverage regardless of where they live, where they work, or
where their care is provided, and regardless of how often they are transferred dur-
ing their careers.

It is no accident that ERISA includes a broad preemption provision. Before ERISA
was enacted, employee benefit plans were regulated by a patchwork of state stat-
utes, local ordinances, and court-made rules. An employer that provided benefits to
a multistate work force encountered severe administrative difficulties and unneces-
sary expense as it attempted to comply with rules that differed from state to state,
and sometimes from city to city. It was difficult or impossible for a large employer
to tailor its benefit programs to the needs of its work force. Inconsistent and con-
flicting state mandates prevented employers from providing their employees with
the best possible benefits at the most reasonable cost.

The bills passed by the House and Senate originally included a much narrower
preemption provision, which would have superseded state law only in areas specifi-
cally regulated by the federal statute.13 In conference, however, the members recog-
nized that such a system was unworkable. Senator Javits, one of the chief architects
of ERISA, explained that the narrow preemption provision “open[ed] the door to
multiple and potentially conflicting State laws hastily contrived to deal with some
particular aspect of private welfare or pension benefit plans not clearly connected
to the Federal regulatory scheme.” He concluded that “on balance, the emergence
of a comprehensive and pervasive Federal interest and the interests of uniformity
with respect to interstate plans required . . . the displacement of State action in the
field of private employee benefit programs.” 14

The principal House sponsor of ERISA, Representative John Dent of Pennsyl-
vania, was equally emphatic in describing the central importance of a broad pre-
emption provision. Representative Dent stated:

I wish to make note of what is to many the crowning achievement of this legisla-
tion, the reservation to Federal authority [of] the sole power to regulate the field
of employee benefit plans. With the preemption of the field, we round out the protec-
tion afforded participants by eliminating the threat of conflicting and inconsistent
State and local regulation.1®

Senator Williams also emphasized the need to relieve employers of inconsistent
state regulation:

It should be stressed that with the narrow exceptions specified in the bill, the sub-
stantive and enforcement provisions of the conference substitute are intended to
preempt the field for Federal regulations, thus eliminating the threat of conflicting
or inconsistent State and local regulation of employee benefit plans. This principle
is intended to apply in its broadest sense to all actions of State or local govern-
ments, or any instrumentality thereof, which have the force or effect of law.16

The ERISA conferees understood that the broad preemption provision included in
ERISA would prevent state and local governments from experimenting with health
reform. In fact, one of the main reasons that the conferees expanded the preemption
provision was to preclude state-by-state health reform efforts.!” Hawaii had already
enacted a health reform measure while ERISA was being debated, and California
was considering similar legislation. The conferees feared that inconsistent state laws
regulating health care would undermine employment-based health plans, and they
recognized that the narrow preemption provision included in the House and Senate
bills was not sufficient to protect plans from this threat.

Congress decided to bar state reform initiatives only after thoughtful deliberation.
After carefully weighing the competing interests, the ERISA conferees concluded
that national uniformity in the regulation of employee benefit plans was essential
to the growth and soundness of these plans and outweighed the interest of state and
local governments in regulating employee benefit plans within their borders.



43

This conclusion was tested again several years later and found to be sound.
ERISA established a Joint Pension Task Force, consisting of the staffs of the House
and Senate committees with primary jurisdiction over ERISA, and directed the Task
Force to conduct a “full study and review” of the “effects and desirability” of the
ERISA preemption provision.!® Senator Javits observed that the Task Force had
“the responsibility of studying and evaluating preemption in connection with State
authorities and reporting its findings to the Congress. If it is determined that the
preemption policy devised has the effect of precluding essential legislation at either
the State or Federal level, appropriate modifications can be made.” 19

The Task Force monitored the implementation of ERISA for two years following
the statute’s enactment. In addition, the Subcommittee on Labor Standards of the
House Committee on Education and Labor held eight days of oversight hearings in
which it carefully and thoroughly examined the implementation of ERISA. The Sub-
committee issued a report20 concluding that ERISA’s broad preemption provision
was necessary and that the limited exceptions to ERISA preemption included in the
original statute should be narrowed still further. The report reaffirmed the policy
choice reflected in ERISA’s preemption provision, that “the Federal interest and the
need for national uniformity are so great that the enforcement of state regulation
should be precluded.” 2! The report explained:

We remain convinced of the propriety and necessity for the very broad preemption
policy contained in section 514. To the extent that the scheme of regulation is found
to be deficient with respect to some or all of the plans covered by the Act, we are
prepared to consider amendments expanding or modifying the federal standards. We
will be most reluctant to consider any remedy involving a limitation of the preemp-
tive scheme as it applies to the plans [governed by ERISA].22

The fact that employment-based health plans are free of state regulation does not
mean that they are exempt from governmental standards. In the 30 years since
ERISA was enacted, Congress has repeatedly imposed federal health mandates
when it believed that they would improve the delivery of health care to employees
and their families. For example, under federal law, employment-based group health
plans must:

e provide health care continuation coverage to employees and dependents who
lose their eligibility for employer group health coverage;23

e provide coverage mandated by state medical child support orders;24

e provide primary coverage to state Medicaid beneficiaries;25

e cover adopted children;26

e maintain coverage of pediatric vaccines at least at 1993 levels;27

e avoid imposing preexisting condition limitations, except within very narrow con-
straints;28

o offer special enrollment rights to individuals who lose other coverage, or who
acquire a new spouse or dependent;29

e avoid discriminating against participants based on their health status;3°

e cover a minimum hospital stay following childbirth;31

e provide the same annual and lifetime limits for mental health benefits that they
provide for medical and surgical benefits;32

e cover reconstructive surgery following mastectomies;33 and

e preserve the privacy of employees’ medical records.34

Although these federal mandates are sometimes costly and burdensome to admin-
ister, they at least have the virtue of applying uniformly to all employment-based
health plans, regardless of where the employee lives or works.

The same considerations that prompted Congress to adopt a broad preemption
provision 30 years ago still apply today. The voluntary employment-based health
system is one of the success stories in the history of health care in America; but
this system will continue to thrive only if employer plans continue to be protected
from inconsistent regulation at the state and local levels.

State Waivers From ERISA Preemption Will Undermine a Highly Successful System

The suggestion occasionally is made that states should be able to obtain waivers
from ERISA’s preemption provision so that they can experiment with health reform,
including employer mandates. This proposal is problematic for several reasons.

First, it undermines the uniform federal system of regulation that Congress care-
fully constructed in ERISA and expanded in subsequent legislation, a system that
has served employers and employees well for more than 30 years. If state and local
governments are able to obtain waivers in order to regulate health care, employ-
ment-based health plans will be exposed to “the threat of conflicting and incon-
sistent State and local regulation” that Representative Dent foresaw when ERISA
was enacted, and that Congress wisely took steps to prevent. Financial and adminis-
trative resources will be consumed by efforts to comply with a patchwork of local
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laws; employers will no longer be able to tailor their benefit programs to their em-
ployees’ needs; and workers and their families will inevitably suffer.

Second, no system exists, or can easily be created, to administer an ERISA waiver
program. The model that proponents of state waivers cite is the Medicaid statute,
which allows the Secretary of Health and Human Services to grant exceptions to
specific substantive requirements of the Medicaid program.3> The Medicaid waiver
program is administered by the Centers for Medicare and Medicaid Services
(“CMS”), the federal agency that is responsible for the Medicare and Medicaid pro-
grams. The CMS staff are expert in matters relating to the delivery of health care.
The agency’s mission requires it to develop and implement health policy; to interact
with hospitals, doctors, and other health service providers; to maintain large data-
bases of medical and payment information; and to administer complex health pro-
grams and health financing systems in cooperation with state governments and
other partners. CMS’s expertise in health matters ensures that the agency is well-
positioned to evaluate the potential benefits and costs of state waiver proposals, and
to determine whether federal grant dollars will be effectively spent on the alter-
native programs the states wish to implement.

In contrast, the Department of Labor, which is the federal agency responsible for
ERISA’s preemption provision, plays no role in the financing or delivery of health
care. The Department of Labor administers a voluntary system in which employers
make their own choices about the design and cost of their group health programs.
Department of Labor staff have no basis for evaluating state health reform pro-
posals; for determining whether a particular state waiver will impose burdens on
employers that will outweigh any benefit the proposal might confer on the citizens
of a particular state; or for monitoring the effects of the state program and assessing
whether the waiver should be continued.

Unlike the Medicaid waiver program, an ERISA waiver program would not merely
evaluate how federal grant dollars should be allocated. Instead, the ERISA waiver
program would attempt to determine what administrative costs and substantive
mandates state and local governments should be permitted to impose on employ-
ment-based health plans, and what effect local initiatives will have on nationwide
benefit programs. Health care is not confined within state borders: it is provided in
major medical markets that transcend state and local boundaries. The parties best
able to determine how multistate employers should spend their health-care dollars
are the employers themselves. A strong ERISA preemption provision is essential to
preserve employers’ ability to make the decisions that are in the best interest of
their workers and the workers’ families.

The States Do Not Need ERISA Waivers in Order to Implement Health Reform

The states appropriately seek affordable, comprehensive health insurance for all
their citizens. Large employers support these efforts, and most large companies al-
ready devote substantial resources to provide health coverage to their workers and
the workers’ families. The problems most urgently in need of solutions are outside
the scope of ERISA’s preemption provision: they lie with the unemployed and mar-
ginally employed, who do not receive health insurance through the workplace; with
the lack of reliable and accessible information concerning health costs and health
quality; and with the lack of affordable insurance for individuals and small groups.

The states do not need ERISA waivers in order to address these problems. ERISA
does not prevent states from regulating the individual and small group insurance
markets. Insurance—including insurance sold to employers—is expressly carved out
of ERISA’s preemption provision, so that states are free to exercise their traditional
authority to regulate health insurance products sold within their borders.3¢ State
initiatives to increase access to health care, to make health care more affordable,
and to improve the quality of health care likewise are not affected by ERISA. Nor
does ERISA preclude individual mandates, such as Massachusetts’ requirement that
all of its citizens maintain a minimum level of health insurance. Accordingly, states
may engage in a broad range of health reforms without any constraint under
ERISA.

That completes my prepared statement. I will be pleased to answer any questions
the Chairman or any members of the Subcommittee might have. Thank you for your
attention.
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Chairman ANDREWS. Thank you, Ms. Moore.
Commissioner Goldman, welcome.

STATEMENT OF STEVEN GOLDMAN, COMMISSIONER, NEW
JERSEY DEPARTMENT OF BANKING AND INSURANCE

Mr. GoLDMAN. Thank you. Good afternoon, Chairman Andrews,
Ranking Member Kline and members of the subcommittee. I thank
you for giving me the opportunity to address you today.

As the chief insurance regulator in New Jersey, I am acutely
aware of the crisis our country faces with regard to health insur-
ance coverage. Of nearly 45 million Americans without health in-
surance in 2005, 8 million were children and 1.3 million live in
New Jersey.



46

But there is some good news because there is an increased level
of engagement and innovation at the state level on health reform
issues. Just in the past year or so, we have seen major legislation
adopted in seven states and reform work under way in six more.

A fundamental principle of insurance is to spread the risk as
widely as possible. That principle is undermined by the increasing
segmentation of the marketplace into smaller and smaller risk
pools. Therefore, a guidepost to New Jersey’s reform efforts is the
creation of larger risk pools.

The Corzine administration has as a priority reducing the num-
ber of uninsured through a comprehensive examination of the cur-
rent health-care delivery system and its funding mechanisms. The
administration’s health reform strategy is to expand health cov-
erage in three ways: increase affordability and availability of com-
mercial coverage for individuals and small groups, expand Med-
icaid and family care to cover people for whom commercial coverage
is unaffordable, and strengthen the existing system of reimbursing
hospitals for uncompensated care.

At present, this strategy does not require employers or individ-
uals to purchase or contribute to coverage.

A working group chaired by State Senator Joseph Vitali has out-
lined a plan that would reduce by at least 50 percent the number
of uninsured by replacing the New Jersey individual market with
a government-sponsored program that would be mandatory for all
people not eligible for employer coverage or Medicaid.

The plan would have premiums and other cost-sharing require-
ments based on income. So it should be affordable for every person
required to purchase it. A major obstacle is its cost, estimated in
excess of $1 billion, of subsidizing the premiums of low-income en-
rollees.

The administration continues to share Senator Vitali’s goals and
to work with him on health-care reform.

These approaches probably require an assessment on both in-
sured and self-funded health benefit plans. Some argue that ERISA
preemption precludes such assessments which will leave the bur-
den on insured plans only.

In June of 2006, New Jersey, as part of the National Association
of Insurance Commissioners, worked to identify promising state re-
form proposals and ways in which the federal government could en-
courage continued innovation and reform at the state level. As a
part of that effort, the NAIC created the State Innovations Work-
ing Group and the Federal Relief Subgroup which I co-chaired with
Commissioner Steve Orr of Maryland.

The groups gathered testimony from many sources and examined
ERISA preemption and its effects upon state reform efforts. The
subgroup conducted a survey of the states regarding potential pre-
emptive effects of federal laws on innovations related to making
health insurance or alternative health-care financing mechanisms
more affordable.

One important issue noted was that ERISA complicates the abil-
ity of states to implement premium assistance programs as part of
their Medicaid and SCHIP programs. Due to ERISA preemption,
states cannot require employers to participate in these programs.
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States also find it difficult to obtain information about employer
coverage because they cannot compel employers to report this infor-
mation or inform lower-income employees about the opportunity to
enroll in a public program.

Thus, preemption undermines what would otherwise be a very
effective strategy for helping working families afford the coverage
already offered by their employers.

Importantly, in several areas, the states believe they are not ac-
tually preempted by federal law, but uncertainty regarding what is
permissible has created a threat of protracted legal action to re-
solve the question and has effectively discouraged the states from
acting in theses areas.

The NAIC used the results of the survey to formulate a four-
point proposal for federal action that would help encourage more
states to undertake innovative reform measures, allowing them to
act as the laboratories of democracy. We selected items for inclu-
sion in the proposal to maximize flexibility to confer upon the
states and minimize impact on sponsors of multi-state self-insured
plans.

New dJersey supports the NAIC proposals, and they are as fol-
lows:

Adopt an amendment to ERISA clarifying that data collection re-
quirements are saved from preemption. To minimize the adminis-
trative burden of this change, it would not be unreasonable to limit
states to collecting the same information from self-insured plans
that they collect from fully insured plans.

Two, adopt an amendment to ERISA to clarify that pay-or-play
requirements that are neutral as to whether an employer pays an
assessment or offers health benefits and makes no requirement re-
garding the form of benefits offered to employees are saved from
preemption.

Three—

Chairman ANDREWS. Commissioner, if you could just briefly wrap
up, thank you.

Mr. GOLDMAN. Yes.

Amend ERISA to give the secretary of labor authority to grant
waivers.

And, four, create a federal grant program to provide qualified
states startup and operating funds.

[The statement of Mr. Goldman follows:]

Prepared Statement of Steven M. Goldman, New Jersey Commissioner of
Banking and Insurance

Good morning Chairman Andrews, Ranking Member Kline and members of the
subcommittee. Thank you for holding this important hearing and for providing me
with the opportunity to present my views on the coordination of state and federal
health reform initiatives. My name is Steven M. Goldman, and I am the New Jersey
Commissioner of Banking and Insurance. While I testify today in my capacity as
Insurance Commissioner, my testimony will also touch on my experience as Co-
Chair of the National Association of Insurance Commissioners’ Federal Relief Sub-
group.

The problem is clear

As the chief insurance regulator for the state of New Jersey, I am acutely aware
of the crisis our country faces with regard to health insurance coverage. Nearly 45
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million Americans went without health insurance coverage in 2005.1 Eight million
of them were children? and 80 percent were from working families.3 One million,
three hundred thousand of these uninsured Americans live in New Jersey, and of
these, 230,000 are children. When someone without health insurance needs exten-
sive medical treatment the financial consequences can be devastating and the
health consequences are even worse. In 2004 the Institute of Medicine estimated
that every year 18,000 deaths in America can be attributed to a lack of health insur-
ance coverage.* The challenge before us is great and it is growing every year.

States are leading reform efforts

In the face of these daunting and discouraging statistics, there is some good news.
The level of engagement and innovation at the state level on health reform issues
has never been higher. Just in the past year or so, we have seen major reform legis-
lation adopted in seven states (Indiana, Massachusetts, Pennsylvania, Rhode Island,
Tennessee, Vermont, and Washington) and reform work is underway in at least six
more (California, Illinois, Kansas, Maine, Minnesota, and Oregon).

New Jersey experience

New Jersey passed comprehensive health reform legislation in the early 1990s.
Almost 15 years of history provides some guidance. We consider our small group
market (2-50 employees) very successful. About 900,000 people, over 10% of our pop-
ulation, are covered in this market. This market provides affordable coverage even
though eligibility and rates cannot be based on health conditions. Rates can only
depend (to a limited extent) on age, gender, and geography. Many of us in New Jer-
sey consider this market to be an easily replicated template for gradual reform.

Our individual market, on the other hand, has not been as successful. In this
market, the combination of guaranteed issue, pure community rating (prohibition of
rating based on age, gender, and territory as well as health status), and the absence
of any rating subsidy has led to increasing rates and decreasing enrollment. Cur-
rently, only about 80,000 people, or less than 1% of our population, are enrolled in
this market. That being said, changes have been made in this market, including the
offering of Basic and Essential policies with rating by age, gender, and territory,
that have stabilized enrollment to some extent.

In addition, while the New Jersey individual market is often characterized as hav-
ing the highest average premiums, these “average” premiums are available to any
eligible person. Currently, an eligible individual in New Jersey can purchase a com-
prehensive HMO policy for about $435 a month, regardless of health condition. Var-
ious reform proposals being considered in New Jersey seek to reduce this cost, but
no proposal currently being considered does so at the price of creating separate cov-
erage pools or rating for “healthy” and “unhealthy” individuals.

Another interesting initiative in New Jersey 1s our “Dependent Under 30 Law”,
which allows unmarried, childless dependents to continue on their parent’s coverage
by paying the cost of the coverage. This program, which became effective over the
past year, has about 7,000 young people enrolled. A number of states have enacted,
or are considering enacting, similar laws.

We think that a problem with the current health insurance market is the increas-
ing segmentation of that market into smaller and smaller risk pools. We think a
fundamental principle of insurance is to spread risk as widely as possible. A guide-
post of our reform efforts is the creation of larger risk pools. The reinsurance of
higher cost enrollees in our reform markets would be an example of this principle.

Governor Corzine is a strong supporter of universal health care. In the absence
of federal action to address the issue, his administration is proposing significant
state reforms to make health care more accessible and affordable.

The Corzine administration’s near term health reform strategy is to expand
health coverage in three ways: 1) increase the affordability and availability of com-
mercial coverage for individuals and small groups; 2) expand Medicaid and Family
Care to cover people for whom commercial coverage is unaffordable; and 3) strength-
en the existing system of reimbursing hospitals for uncompensated care to provide
a safety net for those who remain uninsured.

In the commercial market, we think it makes sense to combine our individual and
small group markets, and develop a reinsurance system to cover the largest claims

1De-Navas-Walt, Carmen, Bernadette. D. Proctor, and Cheryl Hill Lee, U.S. Census Bureau,
Current Population Reports, P60-231, Income Poverty and Health Insurance Coverage in the
United States: 2005, Table C-2

2Tbid.

3 Institute of Medicine, Committee on the Consequences of Uninsurance, Insuring America’s
Health, 4 Principles and Recommendations (Washington, National Academic Press, 2004 p. 163

4Tbid. p. 8
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in these markets. We estimate that this will reduce individual rates significantly
for younger people, reduce small group rates slightly, and reduce the number of un-
insured by over 100,000.

Our Medicaid/Family Care initiatives include enrolling the many Medicaid eligible
who are not currently enrolled, increasing the coverage of parents in low income
families, and a buy in program for high income families to insure their children by
paying the full cost of Family Care coverage.

However, this near term strategy still leaves a vast number (over 1 million) NJ
residents uninsured, and does not require employers or individuals to purchase or
contribute to coverage. A working group chaired by State Senator Joseph Vitale has
developed a plan that would reduce, by at least 50%, the number of uninsured. The
Vitale plan would replace the New Jersey individual market with a government
sponsored plan that would be mandatory for all people who were not eligible for em-
ployer coverage or Medicaid. This plan would have significant cost savings (perhaps
10%) compared to commercial coverage. Most important, the plan would have pre-
miums and other cost sharing requirements based on income, so it should be afford-
able to every person required to purchase it. A major obstacle for this plan is the
cost (estimated in excess of $1 billion) of subsidizing the premiums of low income
enrollees. Governor Corzine shares Senator Vitale’s goals and is committed to work-
ing with him.

Both the administration initiative and the Vitale plan probably require, for their
success, a broad-based assessment on both insured and self-funded health benefit
plans. As discussed below, some argue that ERISA pre-emption precludes such as-
sessments, which will leave the burden of such assessments on insured plans only.

Massachusetts innovation

In Massachusetts, a Republican governor and Democratic legislature were able to
bridge the partisan divide to reach agreement on one of the most innovative new
programs in many years. This program may merge the small group and individual
health insurance markets into a single market operating under a single set of rules,
creates a “health insurance connector” that facilitates the purchase of policies by in-
dividuals and small businesses, requires all state residents to enroll in health cov-
erage and provides subsidies to those who cannot afford it.

Montana innovation

In 2005, Montana created the Insure Montana program, which assists very small
businesses with the purchase of health insurance by providing tax credits to those
that already provide coverage to their employees and by providing monthly assist-
ance to obtain coverage through a purchasing pool to those that have not been able
to it. Currently the pool provides coverage to 5,100 people from 735 small businesses
in Montana, while the tax credits assist an additional 3,800 people from 655 small
businesses.

New York innovation

In operation since 2001, the Healthy New York program provides private market
coverage for small businesses, sole proprietors, and uninsured workers. Healthy
New York reduces premiums through a reinsurance program that reimburses par-
ticipating carriers for 90 percent of claims between $5,000 and $75,000 for each en-
rollee. Since its inception, over 300,000 New Yorkers have obtained health insurance
coverage through the program, which has reduced premiums by 40 to 70 percent
compared to the overall market, depending on the coverage purchased.

Vermont innovation

Almost one year ago today Vermont enacted a new health reform law. Beginning
on October 1, the new Catamount Health Plan will provide uninsured state resi-
dents with a low-cost health insurance product with an emphasis on preventive care
and chronic care management. The state will provide subsidies for low-income indi-
viduals to purchase coverage either through the Catamount Health Plan or through
employer-provided coverage and will also make significant new investments to im-
prove the quality and cost-effectiveness of care for those with chronic conditions and
to create a statewide health information infrastructure to facilitate the sharing of
information between health care providers, patients, and payers.

While these programs I have mentioned have all received substantial coverage in
the press, many other state efforts have not received as much attention. The Na-
tional Association of Insurance Commissioners (NAIC) has compiled a catalog of in-
novative state programs to modernize health insurance and extend coverage to the
uninsured, which runs some 90 pages in length.
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NAIC efforts to promote state reforms

In June 2006, the NAIC embarked upon an effort to identify promising state re-
form proposals and ways in which the federal government could encourage contin-
ued innovation and reform at the state level. The NAIC’s Health and Managed Care
(B) Committee held a public hearing to take testimony from state officials, health
policy scholars, consumer groups, and insurance industry representatives on prom-
ising reform strategies, and created a State Innovations Working Group (“Working
Group”) to concentrate on the issue and hold further hearings. Since then, the State
Innovations Working Group has held two additional hearings to gather testimony,
including one in which we examined ERISA preemption and its effects upon state
reform efforts.

Noted ERISA expert Patricia Butler testified before the Working Group in Sep-
tember 2006 on the state of ERISA preemption with regard to health reform legisla-
tion on the state level. She detailed two key areas in which ERISA complicates the
states’ abilities to implement innovative health reform plans. First, she told the
Working Group, the status of “pay-or-play” assessments on employers was uncer-
tain. A federal district court had recently invalidated a Maryland statute that re-
quired all private employers with more than 10,000 employees in the state to spend
at least 8 percent of its payroll on health benefits or pay the difference to help fund
the state Medicaid program. A federal appeals court later upheld that verdict in a
2-1 decision.>

However, she believed a broad-based “pay-or-play” assessment would be likely to
withstand an ERISA challenge. To do so, the assessment would have to remain neu-
tral regarding whether employers offer coverage or pay an assessment to the state,
could not set standards to qualify for the credit against the assessment, or otherwise
refer to ERISA plans.

Ms. Butler also noted that ERISA complicates the ability of states to implement
premium assistance programs as part of their Medicaid and SCHIP programs. Due
to ERISA preemption, states cannot require employers to participate in these pro-
grams. States also find it difficult to obtain information about employer coverage
(benefits, premium sharing, employee qualifications, work status, and waiting peri-
ods) because they cannot compel employers to report this information or inform
lower-income employees about the opportunity to enroll in a public program. Thus,
preemption undermines what could otherwise be a very effective strategy for helping
working families afford the coverage that is already offered by their employers.

Recommendations

In light of this testimony, the Working Group created a Federal Relief Subgroup,
which I co-chaired with Commissioner Steven Orr of Maryland, and directed it to
identify areas in which states could use additional flexibility to more effectively pur-
sue reforms that would reduce the number of their citizens without health insurance
coverage. The Federal Relief Subgroup conducted a survey of the states, asking
them if they had considered the preemptive effect of federal laws on innovations re-
lated to making health insurance or alternative health care financing mechanisms
more affordable, particularly with respect to the small group market in which small
businesses purchase coverage. Fully two-thirds of responding states had encoun-
tered situations where federal law preempted, or threatened to preempt, health re-
form proposals. The remaining third either had not kept track of the preemptive ef-
fects of federal laws upon reform proposals or had not encountered any.

It should be noted that in several areas the states believe that they are not actu-
ally preempted by federal law, but uncertainty regarding what is permissible has
created a threat of protracted legal action to resolve the question, and thus has ef-
fectively discouraged the states from acting in these areas.

States reported a wide range of areas in which federal preemptions interfered
with their ability to pursue reforms, including the ability to:

e Broadly spread assessments to fund high risk pools across fully-insured and
self-insured plans ;

e Broadly pool risk across fully-insured and self-insured plans ;

10 Collect data on coverage, benefits, premiums, and utilization from self-insured
plans;

e Apply minimum standards to stop-loss insurance to ensure that it is not used
to evade state insurance regulation by smaller businesses that lack the funds and
expertise to self-insure ;

o Craft reforms that target very small businesses with 10 or fewer employees or
persons with high medical costs ;

5Retail Industry Leaders Association v. Fielder, 4th Cir. January 17, 2007
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e Require employers to provide minimum levels of health benefits ;
Require self-insured plans to promptly reimburse providers for covered services

o Apply state law consumer protections to self-insured plans; and

e Implement a statewide chronic care management and health promotion pro-
grams; and

o Create statewide health information networks .

The NAIC used the results of the survey to formulate a four-point proposal for
federal action that would help encourage more states to undertake innovative re-
form measures, allowing them to act as the “laboratories of democracy,” testing and
fine-tuning different approaches and customizing them to fit different situations in
each state. We selected items for inclusion in this proposal in order to maximize the
flexibility they confer upon the states, while minimizing the impact upon the spon-
sors of multistate self-insured plans. It is my belief that Congress could best help
the states to make progress by:

o Amending ERISA to clarify that states may require self-insured plans to submit
data regarding coverage, premiums, cost-sharing arrangements, and utilization;

e Amending ERISA to clarify that “pay-or-play” assessments that meet specified
criteria are not preempted by federal law;

e Granting the Secretary of Labor the authority to grant waivers from ERISA to
states that implement comprehensive health reform proposals; and

e Creating a federal grant program to provide grants to states pursuing new and
innovative reform ideas.

Data collection

Good data is an essential prerequisite of successful reform. Currently, state policy-
makers cannot gain a complete picture of health insurance and health care markets,
including accurate and comprehensive data on benefits, premiums, cost-sharing re-
quirements, and utilization of care. While state regulators routinely collect this data
from licensed carriers providing fully insured plans, it is not clear that they can re-
quire sponsors of group health benefit plans and third party administrators to pro-
vide it. To get an approximate picture of the benefits, premiums, cost-sharing ar-
rangements, and care utilization associated with self-insured plans in their states,
legislators and regulators must rely upon groups such as the Kaiser Family Founda-
tion and the Employee Benefits Research Institute to conduct surveys and supply
aggregate data. This data is vital to state policymakers, both in crafting reforms and
in administering Medicaid and SCHIP premium assistance programs.

Congress should remedy this situation by adopting an amendment to ERISA clari-
fying that data collection requirements are saved from preemption. To minimize the
administrative burden of this change, it would not be unreasonable to limit states
to collecting the same information from self-insured plans that they collect from
fully-insured plans.

“Pay-or-Play” Assessments

As noted above, a “Pay-or-Play Assessment” is one which requires an employer
to fund employee health benefits to a specified level, or pay an assessment (usually
intended to otherwise fund coverage.) States have long held that a properly crafted
pay-or-play initiative is not preempted by ERISA, so long as it remains neutral on
the question of whether an employer would choose to pay the required assessment
or provide health benefits to its employees. Nevertheless, legislative clarification
that these programs are permissible within ERISA’s regulatory framework would
obviate the need for states to defend these programs in court each time they are
proposed. I believe Congress should adopt an amendment to ERISA to clarify that
pay-or-play requirements that are neutral as to whether an employer pays an as-
sessment or offers health benefits and make no requirements regarding the form of
benefits offered to employees are saved from preemption.

Many experts, such as Patricia Butler, believe ERISA already allows for pay-or-
play programs, as long as they are structured in a way that does not require self-
insured plans to provide a defined benefit package. However, experts also agree that
any pay-or-play program could be challenged in court and that a specific allowance
in federal law would avoid uncertainty, legal wrangling, and wasted time and
money, all of which would impede a state’s reform efforts.

Impediment waivers

In addition to the two flexibility proposals above, it is my hope that additional
ideas will continue to be developed at the state level, some of which may require
additional flexibility from the federal government. We therefore recommend that
Congress amend ERISA to grant the Secretary of Labor the authority to grant waiv-
ers from that statute for the purposes of encouraging and facilitating innovative
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state initiatives to expand health insurance coverage, contain health care costs, and
to improve the quality and efficiency of health care. This authority would help
states that are crafting as yet unforeseen solutions to the problem of the uninsured
and would encourage further creativity at the state level.

Federal assistance

Finally, new and innovative health reforms are costly to develop and implement,
and a federal grant program to encourage and assist the states in this process would
be very helpful. I believe that a new federal grant program that provides qualified
states both start-up and operating funds to develop and implement innovative
health insurance reforms that address access and the affordability of health insur-
ance and health care would be an extraordinarily useful and wise use of federal re-
sources. I have reviewed H.R. 506, the Health Partnership Through Creative Fed-
eralism and S. 325, the Health Partnership Act and believe that legislation along
the same general lines as these bills would be very helpful.

Conclusion

Thank you again for the opportunity to share my thoughts on this important
issue. I look forward to working with Congress and this Committee on ways to help
the states craft new, innovative, and successful initiatives to ensure that all Ameri-
cans have access to affordable health insurance coverage and the peace of mind that
goes with it. Please do not hesitate to call upon me if I can be of any further assist-
ance. This concludes my testimony, and I would be happy to answer any questions
from the committee.

Chairman ANDREWS. Thank you very, very much.

We will briefly adjourn to go cast some votes. I hope it will be
about 45 minutes. It could be longer. Again, if someone has a
pressing engagement and must leave, we fully understand, but the
members will return after that period to ask questions.

Thank you.

The committee stands in recess.

[Recess.]

Chairman ANDREWS. The subcommittee will resume deliberation.

I want to, again, thank this extraordinarily patient panel of wit-
nesses for what you have endured today. The vagaries of the con-
gressional schedule are sometimes difficult to predict. Thank you
very, very much for your patience.

The statements were outstanding. We are very pleased with the
contribution that each of you has made to our dialogue and discus-
sions, and we hope that today will not be your last contribution to
this discussion, although, given the schedule, you may wish that it
would be. But we would invite you to continue speaking with the
committee as the process goes on.

I have a few questions.

Mr. Covert, I just wanted to say I know that Honeywell has a
well-deserved reputation as an exemplary provider of employee
benefits. You treat your employees very, very well, and it is good
business to do so, and it is also what the corporate ethic is. I un-
derstand that.

About how much does Honeywell spend on health benefits each
year as a percentage of its payroll?

Mr. COVERT. Mr. Chairman, I am not sure as a percentage of
payroll. It is a little over $500 million on actives and dependents,
another $200 million or so on retirees. That is a little over $700
million on sales of $31 billion. I am not sure exactly, but I am quite
sure that it is more than 8 percent. We satisfy the Maryland law.

Chairman ANDREWS. Yes. You sort of anticipate my question.
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Mr. Colmers, so, if the Maryland law had been upheld by the
Fourth Circuit and were on the books today, the what I will call
pay-or-play provision would not apply to an employer that had ex-
pended more than 8 percent of its payroll. Is that correct?

Mr. CoLMERS. Eight percent for for profit; 6 percent for non-
profit.

Chairman ANDREWS. Now, in Maryland, when an uninsured per-
son goes to a hospital, does the person get care?

Mr. COLMERS. Absolutely. Maryland actually is unique in the
country in that regard. Maryland is the only state in the country
that has an all-payer hospital rate-setting system. New Jersey used
to have one. In Maryland, all payers help contribute to fund the
funding of uncompensated care.

Chairman ANDREWS. So the person would get care, and because
he or she could not pay their bill, am I correct in assuming that
other payers who do pay would, in effect, pay that bill, would——

Mr. COLMERS. Absolutely. It is an explicit adjustment to the
rates that hospitals charge other payers, and those payers, includ-
ing Medicare and Medicaid pay for it.

Chairman ANDREWS. So if an employer that has more than the
threshold number of employees, which is 10,000, under the Mary-
land plan, and that employer, let’s say, provides less than 8 percent
of payroll to health care, if that employer’s employees go to the hos-
pital, they get cared for, correct?

Mr. CoLMERS. That is correct.

Chairman ANDREWS. And to what extent does that employer par-
ticipate in paying for that care?

Mr. CoLMERS. That the employer contributes? Well, if they are
not providing coverage, they are not contributing at all.

Chairman ANDREWS. They are not contributing at all.

Mr. COLMERS. Not directly, no.

Chairman ANDREWS. So if I have 15,000 employees and I do not
provide health benefits to most of them or all of them, so I am
below the 8 percent threshold, and one of my employees gets into
an auto accident, has a brain stem injury, and that person runs up
a huge bill, my contribution as an employer is zero to that?

Mr. CoLMERS. Yes. Although I would say, with all due respect to
the insurance commissioners around here, because it is an auto-
mobile accident, it might be a little bit different than

Chairman ANDREWS. Okay. Let’s say the person just has an an-
eurism. This person just has an aneurism then.

Mr. COLMERS. Yes.

Chairman ANDREWS. Mr. Morrison, in Montana, one of the provi-
sions that you have talked about was the 1 percent premium levy
in order to fund a fund designed, as I understand it, for people who
are difficult to insure, who are high risk. If one of those uninsured
people goes to a hospital in Montana, an uninsured person with an
aneurism, do they get care?

Mr. MORRISON. They do, and, as you know, Mr. Chairman, the
EMTALA federal law requires across the country a certain level of
care in an emergency setting. Montana Hospital Association esti-
mates that they spend over or they provide over $100 million a
year in our small population state in uncompensated care. They
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then figure that into the rate base, and those rates then affect the
reimbursement rates for the insured plans.

Chairman ANDREWS. So what happens is that payers who do pay
their bill are cross-subsidizing payers who do not under that sys-
tem.

Mr. MORRISON. Exactly.

Chairman ANDREWS. Ms. Moore, who should pay that bill? What
do you think we should do about that problem?

Ms. MoORE. Well, I think that for employers, we have a vol-
untary health system. Employers choose how to compensate their
employees, and they choose whether to provide health benefits or
to provide compensation in some other form.

Chairman ANDREWS. Right.

Ms. MOORE. As long as we have a voluntary system, some em-
ployers are going to choose not to provide health coverage at the
level that we might think appropriate, but, interestingly, I think 96
percent of employers with more than 100 employees do provide
comprehensive health care and are covering those expenses.

Chairman ANDREWS. Okay. My time has expired, but I guess I
would ask you to supplement for the record the specific answer to
the question I asked, which is who you think should pay the bill,
and I think I just heard you say whoever volunteers to pay it.

Ms. MOORE. Yes, I think that is right.

Chairman ANDREWS. Okay. I would yield to the ranking member,
Mr. Kline.

Mr. KLINE. Thank you, Mr. Chairman.

I, too, would like to thank the witnesses for their incredible pa-
tience. Unfortunately, one thing in this place that trumps every-
thing else are votes on the floor, and there is simply nothing we
can do about that. So I apologize, and I appreciate your under-
standing.

Dr. Boustany has to leave, and so what I would like to do now
is yield to him so that he can ask his questions.

Dr. BousTany. I thank the gentleman.

I have some simple yes-no questions. Let me start with you, Ms.
Moore. Does the ERISA preemption prevent states from subsidizing
coverage for low-wage workers or small employers?

Ms. MOORE. No, it does not.

Dr. BousTtany. Thank you.

What about increasing the transparency of information on health
quality and price to give consumers more objective information on
where to go for needed health care? Does the ERISA preemption
prevent states from doing that?

Ms. MOORE. No, it does not.

Dr. BousTANY. Does the preemption clause prevent reallocating
federal Medicaid matching funds for expanding health coverage to
state residents?

Ms. MOORE. No, it does not.

Dr. BousTaNy. Does it prevent regulating insurance premiums
charged for health coverage offered to small employer groups and
individuals?

Ms. MOORE. No.

Dr. BousTANY. Does it prevent enacting an individual coverage
mandate for higher-income workers?
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Ms. MOORE. No, it does not.

Dr. BoUsTANY. Does it prevent expanding coverage under SCHIP
or Medicaid?

Ms. MOORE. No, it does not.

Dr. BousTANY. Does it prevent forming insurance pools for offer-
ing more affordable coverage to small employers?

Ms. MOORE. No.

Dr. BOUSTANY. Does it prevent forming insurance pools for high-
risk, high-cost individuals who are otherwise unable to afford
health coverage on their own?

Ms. MOORE. No, it does not.

Dr. BoUusTANY. Does it prevent states from enacting medical li-
ability reform to lower the cost of defensive medicine and litigation
expense?

Ms. MOORE. No, it does not.

Dr. BousTany. And finally, does it prevent reducing or elimi-
nating state-mandated benefits on health insurance coverage?

Ms. MOORE. No, it does not.

Dr. BousTANY. I think it is important, as we look at this debate,
to understand what the fundamental issue is here, and it is clear
that states have many tools. I just mentioned 10. States have many
tools to make coverage and medical care more affordable and avail-
able for families.

But one tool they do lack is the ability to tax employer-sponsored
plans, and my sense of it is that the movement on the part of the
states to chip away with ERISA waivers is basically to get their
hands on the money. I believe that ERISA waivers are perhaps a
thinly veiled attempt to create new taxes, and no one can guar-
antee that these new costs will not be passed on to the working
families.

So, before we open the Pandora’s box, why not ask whether new
taxes on employers or employer-sponsored health care would actu-
ally lower health costs. I think that is a legitimate question to ask.

And I think we have to wonder and ask what happens if we inad-
vertently dismantle the employer-based health-care system and
make it more cumbersome and more expensive to administer. What
are the consequences of that because, clearly, it is a system that
is working for a segment of our population?

So I think we need to be very clear as we go forward in this de-
bate how we move on this because we all share the same concerns.
We all want to make health care more affordable. We want to in-
clude the uninsured into the rolls being insured, and there are
many tools out there that currently exist.

So I think we have to be honest about what is at stake here.

If anyone wants to comment further, I am certainly happy to en-
tertain your answers or comments.

Yes?

Ms. KorMAN. Thank you.

I completely agree with you that we certainly do not want to
jeopardize or in any way adversely impact the comprehensive bene-
fits that many self-insured large employers offer. The problem is
that not all large employers do that, and when they do not, it is
the state taxpayers that end up subsidizing the profits of those
large employers that do not pay for their workers. So the idea here
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is one of equity and fairness in how we finance medical care and
coverage.

And the problem for states that I have observed is that even
though you have a simple answer from one of the witnesses here
that states can and cannot do certain things, it is not so simple
when states are challenged using ERISA and, as I mentioned ear-
lier, both Maryland and Massachusetts laws were carefully crafted
by many experts to avoid ERISA challenge, and many people
thought that they were okay under ERISA, and it turned out that
they were not. So there is a whole lot of risk. States are not certain
as to how far they can go to develop good mechanisms.

Dr. BousTANY. I think the states do have a number of tools that
they could use, and we are only starting to see some creative re-
sponses. For too long in health care, there has been a lack of cre-
ativity in how to deal with this.

I know. I am a heart surgeon. I also was on the board of a com-
munity hospital. I also worked in the county hospital system in
Louisiana. So we have looked at a number of creative ways on how
to deal with this.

And so I think too often the states have not been creative and
have just simply looked for more money to throw at a problem
without trying to devise a real solution to dealing with this health-
care crisis that I think has continued to grow.

Chairman ANDREWS. Mr. Goldman?

Dr. BousTaNy. I know my time is up.

Chairman ANDREWS. I think Mr. Goldman just wanted to say
something, and then we will go to Mr. Kline.

Mr. GOLDMAN. Yes. Briefly, Congressman, one aspect that is to-
tally nonfinancial is just data collection. It is very difficult to assess
the health-care status in your state in its entirety if you cannot col-
lect data from a large segment of the population that is having
health care provided for it in a different way, and so that is clearly
nonmonetary.

With respect to the monetary aspect, there is a monetary aspect
to it. There is no doubt about it. But I do not think the monetary
aspect is designed as necessarily the principle driver. There is an
effort to bring some fairness across the system because, as was ac-
knowledged, not every employer is Honeywell. Lots of employers
are not Honeywell and do not pay a fair share and basically are
laying off the same dollars to the state taxpayers, and that is not
fair either.

Chairman ANDREWS. The gentleman’s time has expired.

The gentleman from Minnesota, the ranking member, is recog-
nized for 5 minutes.

Mr. KLINE. Thank you, Mr. Chairman.

And I am mindful of the fact that it is late. Some of you have
made new plane reservations, but even those will run out here
shortly.

Just a couple of things for Mr. Covert—and Ms. Moore, for that
matter. This issue of data collection that Mr. Goldman has raised.
Have you got some position or comment on that? What is the prob-
lem with what he is talking about, either one of you, both of you?

Mr. COVERT. I mean, from my perspective, I mean, we really do
not have a problem with the data collection and sharing of data.
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We would be just as happy to get the information that the states
have as well.

From our perspective, what we would ask for, though, is that,
you know, the federal regulating agency tell us what you want to
know, as we do in the 5500s in the pension area. Tell us what you
want disclosed. We are happy to disclose it.

What we do not want to have to do is go out and spend millions
of dollars with auditors because every state decides they have a dif-
ferent idea of what it wants to know and how it wants it to be re-
ported. If the federal government were to determine that they
would like us to report and share this data, from my perspective,
we do not have an issue with that.

Ms. MOORE. And I think that is generally true of large employ-
ers. They are already reporting a lot of data because they are re-
quired to under federal law. They are willing to report more if more
data would be useful. They are very interested in getting data on
health-care outcomes to improve their own programs, but their
principle concern is that they not be exposed to the 50 different re-
quirements in 50 different states.

Mr. KLINE. Okay. Thank you.

Let’s talk about the 50 different states and the 50 different re-
quirements. I am very impressed. Honeywell, as we have discussed
a couple of times today, has employees in all 50 states, and so the
regulation of each state would be of some importance to you.

If the regulations got too complex and passed some or all of the
states, you could choose, could you not, to just get fully insured
plans or purchase them for your employees, and if you did that,
what would the impact be?

Mr. CoveRT. Yes, we could, Congressman Kline. The problem
with that approach from our perspective and from our employees’
perspective is that once you go state by state to the individual or
the group fully insured market, you are basically locked into the
various mandates of each of those states which means we have less
flexibility.

So, if we are in New Jersey, we have to comply with whatever
New Jersey has mandated in terms of its insurance products. Min-
nesota is something different; Texas, something different. So we
end up with, you know, a fair degree of difference among the 50
states as they decide on an individual basis what they think is im-
portant and what should be covered under the policy.

So we do not have the ability to structure some of the, you know,
tools and the cost saving and, you know, innovative ideas that we
have come up with to help provide better benefits at lower cost.

It is also a lot more expensive. I mean, if we have to go to Pru-
dential to buy insurance, Prudential is in business to make money.
There is a profit load in there. There is a retention piece in there
just in case their actuaries are wrong on how much risk and loss
they are going to have.

As I noted in my statement, the estimate from Hewitt Associates
is that it is 11 percent to 12 percent more expensive to go into the
fully insured market than self-insurance because you have all those
minimal man costs carved out. You know, if you are paying $10,000
like we are per employee for health care, you add 12 percent on top
of that, that is $1,200 more.
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Employees are already stretched to the limits. If you add another
chunk of that $1,200 on top of them just because we went from
self-insured to fully insured, I am not sure that they are going to
think that was a great deal.

Mr. KLINE. Okay. Thank you.

Mr. Chairman, I see the light is starting to turn on me as well,
and it is late. So I will yield back again with my thanks to the wit-
nesses. You have just been great.

Chairman ANDREWS. Let me reiterate my appreciation for the
quality of the testimony, the thoroughness of the analysis.

I did want to say to Commissioner Goldman, we are especially
glad you could be with us today. I know this is a very busy time
in our state, and I find the NAIC proposals very encouraging as a
place to start.

This will be an ongoing dialogue. We welcome your continuing
participation.

We are again very grateful for your patience through a very long
day, and we thank you very, very much.

The committee will now stand adjourned.

[Additional submissions from Mr. Kline follow:]

[Letter from an employment community follows:]

May 18, 2007.
Hon. ROBERT E. ANDREWS, Chairman,
Hon. JouN KLINE, Ranking Member,
Subcommittee on Health, Employment, Labor and Pensions, U.S. House of Rep-
resentatives, Washington, DC.

DEAR CHAIRMAN ANDREWS AND RANKING MEMBER KLINE: We welcome the oppor-
tunity to share the views of the employer community in advance of your upcoming
hearing on efforts to cover uninsured Americans. Roughly 160 million Americans are
insured—primarily through the offering of voluntary employer-provided health bene-
fits. We support efforts to expand health care coverage and access, but we strongly
encourage you to recognize the importance of the Employee Retirement Income Se-
curity Act (ERISA) and the role played by its preemption clause in ensuring the
ability of employers to maintain uniform national health care plans.

The states are doing significant work on the problem of the uninsured—we ap-
plaud those that are approaching this in a responsible manner working closely with
all of the stakeholders to seek solutions that expand coverage without overbur-
dening employer-sponsored plans. The uniformity across state lines ensured by
ERISA preemption helps protect affordable, uniform coverage for tens of millions of
Americans; we believe it is critical that states address the health care crisis in a
way that does not violate the ERISA preemption clause.

ERISA provides a crucial framework for offering benefits to American workers. An
important provision requires that it “shall supersede any and all State laws insofar
as they may now or hereafter relate to any employee benefit plan * * *” Referred
to as “the crowning achievement of this legislation” by its principal House sponsor
Rep. John Dent (D-PA), the provision aims to “round out the protection afforded
participants by eliminating the threat of conflicting and inconsistent State and local
regulation * * *”

In a health care system that has many glaring flaws, one of the true victories
since the enactment of ERISA has been the success in enabling nationwide plans
to cover millions of employees in multiple jurisdictions. This is far more than just
a convenience; when employers negotiate contracts with vendors using a standard
approach, they have maximum leverage in ensuring the lowest possible premium
costs, which greatly benefits plan beneficiaries. It also lowers administrative and
compliance costs, which means that more of a company’s benefits expenses are spent
on the provision of benefits to employees and their dependents than on benefit ad-
ministration. These advantages would be lost if employers had to negotiate and set
up separate plans to comply with the unique rules of each jurisdiction.
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We look forward to working with you and your colleagues on these important
issues.
AMERICAN BENEFITS COUNCIL,
NATIONAL BUSINESS GROUP ON HEALTH,
BUSINESS ROUNDTABLE,
NATIONAL BUSINESS COALITION ON HEALTH,
CORPORATE HEALTH CARE COALITION,
NATIONAL RETAIL FEDERATION,
THE ERISA INDUSTRY COMMITTEE,
RETAIL INDUSTRY LEADERS ASSOCIATION,
HR PoLICY ASSOCIATION,
SOCIETY FOR HUMAN RESOURCE MANAGEMENT,
NATIONAL ASSOCIATION OF MANUFACTURERS,
U.S. CHAMBER OF COMMERCE,
NATIONAL ASSOCIATION OF WHOLESALER-DISTRIBUTORS.

[Statement of the ERISA Industry Committee follows:]
Prepared Statement of the ERISA Industry Committee

Mr. Chairman, Ranking Member Kline and Committee Members: Thank you for
the opportunity to voice the point of view of major employers that directly sponsor
voluntary health care benefit plans for tens of millions of Americans. Today’s hear-
ing addresses the issue of state and federal initiatives to expand access and cov-
erage, and the importance of ERISA protections for national health care plans. The
ERISA Industry Committee (ERIC) is a non-profit trade association committed to
the advancement of employee health, retirement, and compensation plans of Amer-
ica’s largest employers. We represent exclusively the employee benefits interests of
major employers. ERIC has a strong interest in economic policy affecting our mem-
bers’ ability to deliver those benefits, their cost and their effectiveness, as well as
the role of those benefits in America’s economy.

Members of ERIC directly sponsor health care and pension plans that cover tens
of millions of Americans, providing them the freedom to pursue career opportunities
without fear of financial ruin from health care expenses. The employer-sponsored
health care system, specifically with support of the national uniformity provisions
in ERISA, has allowed American employers to provide workers with the best retire-
ment and health benefits in the global market.

ERISA has played a vital role over the course of the past decades in protecting
the health care coverage of American workers and their families, whose employers
provide quality health care benefits. Over 160 million Americans have enjoyed the
financial security provided by quality, voluntary health care benefits sponsored by
major employers across the country.

Heath care costs have persisted in rising in the double-digit for many years, sig-
nificantly higher than the costs attributable to most companies’ core operations. The
driving force behind important innovations that have slowed this rise, increasing
quality of health care and health insurance for workers while simultaneously con-
trolling costs, has been major employers. Through strategies like drug therapy, dis-
ease management and prevention, the medical home model, voluntary mental health
coverage, advances in health information technology and personal health records,
consumer-driven health plans, value-based purchasing and pay-for-performance ini-
tiatives, transparency programs, and myriad other innovations, major employers
have brought competition, openness, and improvement to the United States’ health
care market. This has resulted in vast increases in quality for patients and pur-
chasers, while at the same time helping to curb rising costs.

The erosion of ERISA preemption protections would threaten the affordable and
accessible health insurance coverage provided to American workers. Major employ-
ers, not legislators or government, have been responsible for the most important im-
provements in health care in the United States. An employer is attuned to the spe-
cific needs of its own workforce, and can better design plan offerings that will meet
the needs of its workers, regardless of where they are employed, where they live,
or where their medical providers are located.

Rather than the drastic and possibly disastrous proposition of removing ERISA
protections from national employer-sponsored health care plans, Congress should
1conlfider being proactive in some of the areas that American health care is severely
acking:

We lag behind other countries in implementation of health information technology
and electronic health records. American citizens, on average, have no medical home
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or primary care physician—driving them to unnecessary emergency room care and
inflating the costs of treatments. Health plans in the United States, especially those
sponsored or managed by the government, place little emphasis on prevention and
disease management, which are the best methods to improve health and control
costs. Individuals do not have tax parity with employers in the purchasing of health
insurance. Small businesses may not band together to create more powerful pur-
chasing pools. The health care market in the US is misaligned—it is easier to find
information on the cost and quality of televisions and MP3 players than on doctors
and hospitals.

With all of these (and many other) glaring flaws in the US health care system,
there is much to be done that can positively impact access and coverage without
threatening the health insurance already provided to more than half of Americans.
ERISA has made providing coverage to employees spread across the country afford-
able and practical, allowing major employers to adhere to rules made by Congress
and the Department of Labor—not forcing them to construct a different plan in
every state, or worse, every county or city.

Encroaching state and local health care mandates have threatened employers’
ERISA protections, raising the specter of vastly increased administrative costs, se-
verely decreased bargaining leverage for plan sponsors, and a balkanized system of
coverage. When employers negotiate rates for uniform plans to cover thousands of
employees across the country, it allows them to secure the lowest possible premium
costs and ensure the most affordable coverage for plan beneficiaries.

While we applaud the efforts of this Committee to explore options that may ex-
pand much-needed access and coverage to the more than 40 million uninsured
Americans, ERIC members urge you to avoid actions that could jeopardize the posi-
tive aspects of our current system. There are many proven ways to expand access,
lower the barriers of high costs, and increase coverage for uninsured Americans that
Wlﬂl not threaten the affordable and comprehensive coverage offered by major em-
ployers.

ERISA preemption of conflicting state regulations has been an invaluable tool in
safeguarding the coverage currently provided to more than 160 million American
workers and their families, and we urge you to take this into account when evalu-
ating options to bolster state initiatives. We look forward to working with Congress
to further efforts that will bolster the voluntary employer-sponsored benefits system,
expand coverage for the uninsured, and improve the quality of health care in the
U

Thank you for considering the views of America’s largest employers, who sponsor
health insurance for so many American workers.

[Statement of the HR Policy Association follows:]

Prepared Statement of the HR Policy Association

Mr. Chairman, Congressman Kline and Distinguished Members of the Sub-
committee: We appreciate the opportunity to submit testimony to the Subcommittee
on health care reform activity at the state and local level and the importance of
ERISA to preserving health care benefits for those covered by group health insur-
ance plans. We strongly believe that your examination of this subject should include
recognition of the vital role that ERISA and its strong preemption language play
in ensuring the ability of employers to offer uniform benefits nationwide.

HR Policy Association consists of chief human resource officers representing more
than 250 of the largest corporations in the United States. From nearly every major
industry sector, HR Policy members have a combined market capitalization of more
than $8.2 trillion and employ more than 18 million employees world wide. Most of
these corporations do business in more than one state and several do business in
all fifty states. HR Policy seeks to ensure that laws and policies affecting employ-
ment relations are sound, practical, and responsive to the realities of the modern
Wlorkplace. All of HR Policy’s member companies provide health care benefits to em-
ployees.

There is no question that the most important domestic policy issue for employers
is the current health care crisis. In the United States, employers’ share of health
insurance costs currently represents 6.8 percent of total employee compensation.!
Employers’ health care costs have increased more than 550 percent since 1981,

1Bureau of Labor Statistics, Employer Costs for Employee Compensation (ECEC) online data-
base, hitp:/ /www.bls.gov/ncs/ect/home.him, series IDCMU2150000000000P, accessed May
2006.
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while inflation has only doubled the price of goods and services in the economy dur-
ing that same period. Rapidly rising health insurance premiums in the United
States are damaging the ability of some companies, particularly longer-established
ones, to compete in the domestic and international market. According to the Organi-
zation for Economic Cooperation and Development (OECD), the United States spent
15.2 percent of its Gross Domestic Product (GDP) on health care in 2003, 30 percent
more than Switzerland, which ranked second, and 78 percent greater than the me-
dian for all 30 OECD countries.

Moreover, more than 45 million Americans are uninsured, which is injurious not
only to those who lack coverage, but employers and society as a whole. The cost of
uncompensated care delivered to uninsured individuals is shifted to payers raising
premiums for the government, employers, and their employees. In 2005, premiums
for family coverage provided by private employers were $922 higher and premiums
for individual coverage were $341 higher due to the cost of care for the uninsured.
A June 2003 Institute of Medicine study estimated that the uninsured cost the
United States from $65 to $130 billion per year in lost earnings and output from
absenteeism, chronic poor health, disability and early mortality.

Because of the severity of the problem—and its national character—we fully an-
ticipate that Congress over the next few years will be actively seeking solutions. As
the representative of those responsible for the employee benefits of 19 million Amer-
icans, HR Policy stands ready to work very closely with the Congress in that effort.

Achieving a national consensus in this area is critical but, thus far, elusive. It is
not surprising, then, that the states have stepped into the void and are actively pur-
suing reforms designed to ensure that the maximum number of their own citizens
is covered by health insurance. We generally applaud the energy and creativity of
those states that are approaching this in a responsible manner, working closely with
all of the affected stakeholders. As they proceed, we have no doubt that there will
be many valuable lessons that can be applied to a national solution.

What is prompting the states to act is the very large number of individuals and
families in each state who, for a variety of causes, are not covered by health insur-
ance. Enactment of ERISA and the success of its preemption in enabling employers
with employees in multiple jurisdictions to offer uniform nationwide plans has been
one of the few strengths of our badly flawed health care system. At present, 61 %
of employees with private health insurance receive it through employer sponsored
health care. It is important that any policy changes made at either the federal, state
or local level do nothing to jeopardize the coverage of those who are already insured
through the employment-based system.

As you know, ERISA provides in 29 U.S.C. § 1144(a) that its provisions “shall su-
persede any and all State laws insofar as they may now or hereafter relate to any
employee benefit plan * * *” Referred to as “the crowning achievement of this legis-
lation” by its principal House sponsor Rep. John Dent (D-PA), the purpose of the
provision was to “round out the protection afforded participants by eliminating the
threat of conflicting and inconsistent State and local regulation * * *”2

Employers with operations throughout the United States seek to maintain uni-
form benefit policies for their employees for a variety of reasons including the inher-
ent efficiencies for employers, and equity, cost and convenience considerations for
their employees. One of the advantages large employers have in securing health in-
surance coverage for their employees is the size of the pool they bring to the carrier
and the economies of scale in administering the program. Multi-state employers are
able to offer the most affordable coverage to workers when they negotiate contracts
with large vendors using a standard approach to get the maximum amount of lever-
age and the lowest costs. Employees within multi-state ERISA plans benefit directly
from this reduced administrative cost in the form of lower premiums for their cov-
erage. Employers would lose this leverage if they had to negotiate with vendors
based on local and state rules rather than a single national standard, which would
gnly exacerbate the challenge that employers face in maintaining affordable bene-
its.

Large companies employ the use of regional and national health care resources
to provide benefits for their workers. For example, some medical centers in major
urban areas have expertise in particular procedures, delivering care in a way that
lowers costs and raises health care quality. Employers have supported a concentra-
tion in regional specialty practices or “centers of excellence” by directing their em-
ployee to use carefully selected facilities. ERISA facilitates employer plans to ar-
range for health care without being limited by the locations of their employees’
health insurer, employment or residence.

2120 Cong. Rec. 29197 (1974).
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Employers with self-insured plans have led efforts to promote consumer aware-
ness and decision making about health care cost and quality in an effort to improve
the care delivered and lower overall costs. Companies have supported improvements
in data collection, patient satisfaction, treatment outcomes, and the use of patients
using this data to select providers. ERISA has provided an incentive for employers
to invest in quality improvements, measures, and adopt a uniform data standard
nationwide. Furthermore, ERISA protects employers seeking these improvements
from having to comply with a variety of state definitions for data reporting, which
could significantly slow these efforts.

While ERISA permits employers to establish programs that serve their employees
without variation across state, city and county lines, it also provides needed flexi-
bility for employers to design their benefit plans. Companies retain the flexibility
to vary health benefits for reasons related to the needs of their employees, rather
than varying benefits based on an employee’s state of residence.

Multi-state employers also want to maintain uniform benefits across state lines
for equity reasons underlying a common principle that all similarly situated workers
within one company should be entitled to similar benefits regardless of the state in
which they reside. Uniform benefit policies facilitate understanding for employees
and retirees who often travel across state lines during the course of their tenure
with one employer. Employees receive the benefit of having consistent and clear
plan choices, equitable treatment of like employees residing in different states, and
continuous access to health care benefits across state lines.

Furthermore, ERISA remedies provide consistent rights for plan participants from
state to state. This equity ensures plan assets are used exclusively to pay for bene-
fits and are not consumed in paying a small number of high damage awards for the
benefit of a limited number of beneficiaries.

An enactment by a single state or locality can disrupt this uniformity, resulting
in additional administrative costs that simply add to the growing burden of pro-
viding health care benefits. If all fifty states act separately, not to mention the thou-
sands of municipalities within those states, it could only make multi-employer plans
far less efficient and far costlier for the employers as well as their employees.

Thus, we believe it is critical that, as the states continue to address the health
care crisis, they do so in a way that does not violate the ERISA preemption clause.
Within this framework, they can continue to pursue solutions to expand health in-
surance coverage of their residents without undermining the coverage that already
exists.

Thank you for this opportunity to express our views.

[Statement of the Society for Human Resource Management fol-
lows:]

Prepared Statement of the Society for Human Resource Management

Chairman Andrews, Ranking Member Kline, and Members of the Subcommittee,
thank you for holding this important hearing on federal and state initiatives to in-
crease health care access and coverage. The Society for Human Resource Manage-
ment (SHRM) appreciates the opportunity to submit this statement for the record
‘(c}% I?Iigz}il)ight our strong support for the Employee Retirement Income Security Act

SHRM is the world’s largest association devoted to human resource management.
Representing more than 217,000 individual members, the Society’s mission is to
serve the needs of HR professionals by providing the most essential and comprehen-
sive resources available. As an influential voice, the Society’s mission is also to ad-
vance the human resource profession to ensure that HR is recognized as an essen-
tial partner in developing and executing organizational strategy. Founded in 1948,
SHRM currently has more than 550 affiliated chapters within the United States and
members in more than 100 countries.

SHRM is well positioned to provide insight on the role of ERISA in the voluntary
provision of health care benefits. HR professionals are responsible for designing and
implementing health care benefit programs that meet the needs of workers and con-
tribute to organizational success. SHRM’s members strive to offer the right mix of
benefits to attract and retain top performers while balancing the increasing costs
of offering these benefits.

Since rising health care costs are a serious burden for both employers and employ-
ees, HR professionals are working to reduce health care costs by driving patient
safety and quality improvement efforts through employer health plan purchasing
power and employee education. HR professionals are helping to foster change in em-
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ployee and provider behavior by educating employees about the cost of health care
and how to make purchasing decisions based on quality. By ensuring that employees
understand their health care benefits and know how to utilize them efficiently and
to their best advantage financially, HR professionals can help control the future cost
of employee health benefits.

Despite years of significant cost increases, the majority of employers continue to
voluntarily offer health care insurance, providing important health care benefits to
more than 160 million Americans. The preemption clause of the Employee Retire-
ment Income Security Act is critically important to the employer-based health care
system, providing a national framework for organizations to offer uniform health
care plans.

Because ERISA preemption is fundamental in allowing employers to maintain af-
fordable, uniform coverage for employees and their families, SHRM believes that
ERISA preemption must be maintained and strengthened. While SHRM supports ef-
forts to expand coverage to the uninsured, allowing ERISA preemption waivers
would harm the employer-based health care system and could jeopardize the gen-
erous health care coverage of tens of millions of Americans.

While state efforts to increase coverage to the uninsured are laudable, SHRM has
serious concerns and reservations with proposals that would violate ERISA by im-
posing health care spending or coverage mandates, such as the Maryland Fair Share
Health Care Fund Act.

Because the Maryland proposal would require employers with a defined number
of employees to spend a certain percentage of their payroll on employee health bene-
fits or make a contribution to the state’s insurance program, the United States
Court of Appeals for the Fourth Circuit concluded that the Act would require em-
ployers to restructure their health insurance plans, which conflicts with ERISA’s ob-
jective to permit the nationally uniform administration of employee benefit plans.
SHRM filed an amicus brief in support of the Retail Industry Leaders Association’s
challenge of the Act, and believes this important decision sends a strong message
that self-funded employer plans are governed by federal law.

As Members of the Committee know, the number of uninsured Americans is a se-
rious issue that requires careful examination by policy makers and stakeholders.
Major reform of our current health care system, to include expanded coverage, bet-
ter quality, and lower costs, is a top priority for HR professionals. SHRM applauds
the committee for convening this important hearing and looks forward to working
with Congress to pursue important reforms that will strengthen the employer-based
health care system.

[Letter from the Corporate Health Care Coalition follows:]

CORPORATE HEALTH CARE COALITION,
May 22, 2007.

Hon. ROBERT E. ANDREWS, Chairman,

Hon. JOHN KLINE, Ranking Member,

Subcommittee on Health, Employment, Labor and Pensions, U.S. House of Rep-
resentatives, Washington, DC.

DEAR CHAIRMAN ANDREWS, RANKING MEMBER KLINE AND MEMBERS OF THE SUB-
COMMITTEE: The members of the Corporate Health Care Coalition (CHCC) commend
you for considering ways to address the health care crisis and the unacceptable
number of Americans who lack health insurance. As you consider health care reform
proposals, we ask that you recognize the importance of the Employee Retirement
Income Security Act (ERISA) and the important role that its preemption clause
plays in ensuring the ability of large employers to maintain uniform national health
care plans.

CHCC is comprised of 17 large, multi-state, predominantly self-insured companies
that operate health benefit plans for employees and their families as well as retir-
ees. Our organization is distinguished by its focus on issues that are critical for em-
ployers who sponsor health benefit plans on a nationwide basis. Members of CHCC
have been in the forefront of efforts to ensure quality and cost-effective benefits
since its inception.

Enactment of ERISA and the success of its preemption in enabling employers
with employees in multiple jurisdictions to offer uniform nationwide plans has been
one of the few strengths of our badly flawed health care system. The benefits of
ERISA preemption go beyond administrative convenience for employers. ERISA pre-
emption provides equity, cost and convenience considerations for employees, ensur-
ing that all employees of multi-state employers are treated consistently and fairly
regardless of where they work.
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When employers negotiate contracts with large vendors using a standard ap-
proach, they have the maximum amount of leverage in ensuring the lowest possible
premium costs, benefiting employees in the form of lower out-of-pocket expenses for
their coverage. This advantage would be lost if employers instead had to negotiate
separate plans to comply with the unique rules of each jurisdiction in which they
have employees. Eliminating ERISA preemption would ultimately result in higher
costs for employers and their employees.

Several states are undertaking efforts to address the problem of the uninsured
and other flaws in the system. We praise those that are doing so in a careful man-
ner and working closely with all of the stakeholders to seek a solution that is eco-
nomically responsible. However, as lawmakers focus on the problem of the unin-
sured, they should be careful to avoid jeopardizing the benefits of millions of Ameri-
cans who receive their existing coverage through the employment-based system.
ERISA preemption enables large employers to provide comprehensive benefits in a
relatively cost-effective manner for millions of Americans. Our members believe that
it is critical that, as the states continue to address the health care crisis, their ef-
forts do not weaken the ERISA preemption clause.

Thank you for your attention in this matter.

MARISA L. MILTON,
Executive Director.

[Letter from the Business Roundtable follows:]

BUSINESS ROUNDTABLE,
May 21, 2007.

Hon. ROBERT E. ANDREWS, Chairman,

Hon. JoHN KLINE, Ranking Member,

Subcommittee on Health, Employment, Labor and Pensions, U.S. House of Rep-
resentatives, Washington, DC.

DEAR CHAIRMAN ANDREWS AND RANKING MEMBER KLINE: On behalf of Business
Roundtable, I commend you for your interest in health care reform and for seeking
improvements in the coordination of federal and state initiatives. Our health care
system is in need of transformation. We must ensure that all Americans have access
to affordable, quality health care coverage, whether their coverage is provided in the
private marketplace or through federal or state public programs.

Business Roundtable is an association of 160 chief executive officers of leading
U.S. companies with over $4.5 trillion in annual revenues and more than 10 million
employees. Counting employees and their families, Business Roundtable companies
provide health care coverage for approximately 35 million Americans.

Health care coverage is of critical importance and value to our employees and
their families. Employment-based health benefits are the most common form of
health insurance for the non-poor and non-elderly according to the Employee Bene-
fits Research Institute. The Employee Retirement Income Security Act (ERISA) is
the foundation upon which most employers offer health coverage to their employees.
Currently, more than 159 million Americans receive their health insurance benefits
through the workplace. ERISA allows employers to create health plans that are tai-
lored to the needs and desires of their employee workforce. Additionally, ERISA al-
lows employers to provide wellness, fitness, disease prevention and management
programs. Without ERISA, there would be significantly less health care coverage
and less healthy workers in America’s workforce.

We look forward to continuing to work with Congress to seriously reform and im-
prove our nation’s health care system without harming employee coverage.

Sincerely,
JOHN J. CASTELLANI.

[Statement of Faith Cristol follows:]

Prepared Statement of Faith Cristol, Vice President, Workforce and Tax
Retail Industry Leaders Association

Chairman Andrews, Ranking Member Kline, and other Members of the Sub-
committee, thank you for the opportunity to discuss retailers’ continued support for
the Employee Retirement Income Security Act (“ERISA”) that encourages employers
to voluntarily offer employees health care benefits.

I am Faith Cristol, Vice President of Workforce and Tax at the Retail Industry
Leaders Association (“RILA”). RILA promotes consumer choice and economic free-
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dom through public policy and industry operational excellence. Its members include
the largest and fastest growing companies in the retail industry—retailers, product
manufacturers, and service suppliers—which together account for more than $1.5
trillion in annual sales. RILA members provide millions of jobs and operate more
than 100,000 stores, manufacturing facilities and distribution centers domestically
and abroad. RILA is governed by a Board of Directors that includes the top leader-
ship in some of the country’s most innovative and successful companies, including
Best Buy Co., Inc., Lowe’s Companies, Inc., Target Corporation, The Home Depot,
Inc., Wal-Mart Stores, Inc., and other retail leaders.

RILA members recognize that ERISA, in its current form, is crucial to the vol-
untary provision of health care benefits in this country. Accordingly, RILA applauds
Congress both for the passage of ERISA more than 30 years ago and its ongoing
oversight of this important area of health care policy, including today’s hearing. By
allowing multi-state employers to administer employee health care plans uniformly
and efficiently on a nationwide basis, ERISA has created this country’s system of
voluntary, employer-provided health care benefits. As I discuss in further detail
below, central to this system is ERISA’s preemption of state and local health care
spending mandates.

1. RILA Members Are Leaders in Providing Benefits to Employees

For members of RILA, offering competitive salaries and comprehensive benefits
is not just good for employees; it is also good for business. Attracting and retaining
a qualified and satisfied team of employees is one of the most significant challenges
that our members face everyday. Throughout the country, competition for employees
is robust, especially in times of low unemployment such as we are experiencing in
today’s economy.

As a result, RILA members on average pay their hourly employees nearly twice
the federal minimum wage, and offer competitive benefit plans that often include
health care benefits, employee discounts, profit sharing and retirement savings
plans, stock option plans, disability insurance, training and educational opportuni-
ties, paid time off, life insurance and other benefits. RILA members want employees
who are healthy, productive and satisfied with their jobs—and the competitive na-
ture of their industry demands that they provide attractive employee benefits.

2. ERISA Encourages Employers to Provide Health Care Benefits

Given RILA members’ strong economic and altruistic incentives for providing com-
petitive employee benefits, they strongly support current policies that encourage em-
ployers to voluntarily provide health care coverage—of which ERISA is a key and
indispensable component. When Congress enacted ERISA more than three decades
ago, it created a system that encourages employers to offer employee health benefits
by permitting them to administer health plans uniformly and efficiently. This is es-
pecially important to employers that operate in multiple states, such as RILA’s
members. Without such uniformity, these employers would be faced with a patch-
work of complex and conflicting state regulations that would make providing health
care benefits far more challenging.

The national regulatory framework afforded by ERISA gives companies the flexi-
bility they need to meet and respond to the unique requirements of their workforce.
This is especially important to retailers who employ a much younger workforce than
most industries. In fact, one-third of all retail workers are under 24 years of age,
as compared with only 14 percent for all industries. Retailers also have a high per-
centage of workers who choose to work part time or who work only seasonally, char-
acteristics that lead to high turnover. Given the unique demographics of their work-
force, retailers need flexibility in devising health plans that meet their distinctive
characteristics and compensate similarly situated employees equivalently, and
ERISA gives them that flexibility.

3. EdRISA Should and Does Preempt State and Local Health Care Spending Man-
ates

Today, however, ERISA’s uniformity and efficiency are under attack by those
seeking to undermine it with a patchwork of state and local governments spending
mandates—each imposing a unique set of regulations and costs on the health care
benefit plans offered by employers. Specifically, lawmakers in more than 30 states
have been lobbied to enact so-called “fair share” legislation to force large employers
to spend a percentage of their payroll on employee health care benefits or else pay
a fine, in effect, to a state health care fund.

The exact percentages and the size of the companies captured by these spending
mandates vary from state to state, but the basic formula is the same: employers
with a specific number of workers would be mandated to pay a specific amount or
percentage on worker health benefits. To the extent an employer’s spending falls
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short of these mandated amounts, the difference would have to be paid to a state
fund set up by the legislation for the supposed purpose of defraying state expendi-
tures on health care.

By precluding the uniform and efficient administration of health care plans, these
spending mandates threaten to undermine this nation’s system of employee benefits
voluntarily provided by employers. Federal courts have correctly held that these
state and local health care spending mandates are preempted by ERISA.

As a result of a legal challenge by RILA, earlier this year the United States Court
of Appeals for the Fourth Circuit affirmed a district court decision invalidating a
Maryland “fair share” law that attempted to impose a health benefit mandate on
employers. Retail Industry Leaders Ass’n v. Fielder, 475 F.3d 180 (4th Cir. 2007).
This judicial ruling makes it clear that employer health plans are governed by fed-
eral law, not by a patchwork of state and local laws. RILA believes the Fourth Cir-
cuit’s decision sends a strong message that bills containing “fair share” provisions
that are under consideration in other states also are preempted by ERISA.

The circuit court held that “[blecause Maryland’s Fair Share Health Care Fund
Act effectively requires employers in Maryland covered by the Act to restructure
their employee health insurance plans, it conflicts with ERISA’s goal of permitting
uniform nationwide administration of these plans. We conclude therefore that the
Maryland Act is preempted by ERISA.”

The Fourth Circuit also recognized that this decision prevents the very type of
“regulatory balkanization that Congress sought to avoid by enacting ERISA’s pre-
emption provision.” Importantly, the Fourth Circuit specifically noted that if it had
not affirmed the district court’s decision “surely other States and local governments
would follow” Maryland in passing laws that “clash[] with ERISA’s preemption pro-
vision and ERISA’s purpose.”

This judicial ruling validates the position of the business community! that the
U.S. Congress enacted ERISA, in part, to create uniformity in national health ben-
efit plans. The single, national regulatory framework afforded by ERISA gives com-
panies the flexibility they need to meet and respond to the unique requirements of
their workforce. Businesses generally, and retailers in particular, need to be free to
devise health plans that meet the distinctive characteristics of their employees, and
ERISA gives them that freedom. This is especially important to employers that op-
erate in multiple states, and ERISA encourages them to offer employee health bene-
fits by permitting them to administer health plans uniformly and efficiently.

ERISA also allows large employers to take advantage of their nationwide pur-
chasing power to help drive down the costs of health care for their employees—the
same concept that allows large retailers to offer consumers lower prices on their
products.

Supporters of state and local health care spending mandates argue that they are
not preempted by ERISA because they do not mandate what benefits an employer
must offer. The Fourth Circuit rejected this argument, as well. Maryland argued
that its fair share provision was not mandatory because, inter alia, an employer
could pay the state a tax in lieu of increasing health care benefits. Id. at 193-97
(“the Secretary relies most heavily on the argument that the Fair Share Act gives
employers the choice of paying the state rather than altering their health care
spending”). The Fourth Circuit concluded that “this argument fails,” noting that “in
most scenarios the Act would cause an employer to alter the administration of its
health care plans.” Id. at 197. “In effect, the only rational choice employers have
under the Fair Share Act is to structure their ERISA health care benefit plans so
as to meet the minimum threshold.” Id. at 193. A fair share provision is effectively
mandatory because it “leaves employers no reasonable choices except to change how
they structure their employee benefit plans.” Id. at 197.

In sum, ERISA is the lynchpin of our nation’s system of voluntary employer-spon-
sored health care. If we allow ERISA to be eroded by “fair share” spending man-
dates or other state and local incursions operating under the auspices of an “ERISA
waiver” or otherwise, then we are headed down a dangerous track that could jeop-
ardize employer-sponsored health care in this country. Differing state and local
health benefit mandates would only increase health care costs, create benefit dis-
parity among similarly situated employees, and serve as a strong disincentive for
employers to offer health coverage.

1 Notably, the United States Chamber of Commerce, the Maryland Chamber of Commerce, the
Society of Human Resource Management, and the National Federation of Independent Busi-
nesses submitted “friend of the court” briefs supporting RILA’s legal challenge of the Maryland
law.
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4. In Addition to Being Unlawful, Health Care Spending Mandates Also Are Unwise

RILA believes it is unwise to restrict the flexibility of businesses by dictating how
they should structure their health benefit plans or how much should be spent on
those benefits. For this reason as well, RILA members are strongly opposed to state
health care mandates.

As noted above, these spending mandates represent a “one-size-fits-all” approach
to health care coverage that make no sense for retail businesses that experience a
high degree of turnover and employ a much younger workforce than most indus-
tries. Moreover, both common sense and economic research show that the burden
of health care mandates might very well fall on the employees themselves. State
and local spending mandates put pressure on employers to pass the cost of man-
dated health care benefits onto employees. The companies may look to cut jobs or
move out of the jurisdiction altogether. The result is that employees could end up
footing the bill for these newly mandated benefits. In the end, many of these em-
ployees could be forced to confront the bitter irony that legislation designed to pro-
vide employer-based health care leaves them with neither an employer nor health
care.

In sum, health care spending mandates implicitly blame the business community
for the state’s health care problems by placing the burden of solving these problems
on employers. They restrict employers’ ability to be flexible, to respond to market
conditions, and to react to the needs of their employees. Because these spending
mandates would significantly complicate and frustrate employers’ efforts to provide
voluntary health care benefits, RILA opposes them as unwise policy in addition to
their being unlawful.

5. Conclusion

ERISA is crucial to the voluntary provision of health care benefits in this country,
and a key feature of ERISA is its preemption of state and local health care spending
mandates. By barring the creation of a complex and conflicting patchwork of such
state and local mandates, ERISA in its current form allows employers to administer
employee health care plans uniformly and efficiently on a nationwide basis.

RILA appreciates this opportunity to submit a written statement, and thanks the
Committee for addressing this important issue.

[Whereupon, at 5:23 p.m., the subcommittee was adjourned.]
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