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CONSOLIDATION IN THE ENERGY INDUSTRY:
RAISING PRICES AT THE PUMP?

WEDNESDAY, FEBRUARY 1, 2006

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 9:31 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Arlen Specter,
Chairman of the Committee, presiding.

Present: Senators Specter, DeWine, Cornyn, Coburn, Kohl, Fein-
stein, Feingold, and Schumer.

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S.
SENATOR FROM THE STATE OF PENNSYLVANIA

Chairman SPECTER. Good morning, ladies and gentlemen. The
Judiciary Committee will now proceed with this hearing on the
consolidation in the energy industry, and the impact of raising
prices at the pump, and the impact on natural gas, and the impact
on so much of the core concerns of our economy.

We have seen a spike in gasoline prices to extraordinary heights.
In the wake of Katrina they were $3.07 a gallon. They are now at
virtually record highs at $2.38 a gallon, so we know it was not all
Katrina.

We have seen extraordinary concentration in the energy indus-
try. We have had a string of consolidations which are really stag-
gering when you see a list of them. I knew about them, but when
I see them itemized, it is overwhelming. This summer the FTC ap-
proved Chevron’s acquisition of Unocal and Valero’s acquisition of
Premcor. A couple of years ago Valero acquired Ultramar Diamond
Shamrock, and Phillips merged with Conoco. In 2001 Chevron
bought Texaco, and Ultramar Diamond Shamrock acquired Total,
and it is a very long list which I will put in the record because I
am not going to take more than 5 minutes in an opening state-
ment.

You had the disclosures this week that Exxon Mobil reported
that it earned more than $36 billion in the year 2005, which is the
largest corporate profit in United States history, and similar profits
were reported by Chevron and Valero. I must say, that having been
an appropriator for a long time in this Senate and seeing big fig-
ures in the billions, I am somewhere between impressed and as-
tounded by these profits. It raises a real question as to whether
something has to be done on the merger and acquisition field. We
have had the Sherman Act for a long time. We have had the Clay-
ton Act for a long time, and Congress has sat back and has not leg-
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islated in the field, and it just may be time to legislate in this field
with what is going on with all of the complexities of OPEC oil and
our dependence, which we heard the President talk about last
night, and we see these record profits, and we see really serious
questions raised about the citizenship of the oil companies.

This Committee has been very, very heavily engaged on many,
many matters the past few months, class action and bankruptcy,
circuit judges, two Supreme Court confirmations, and we have not
had a chance to really look at this field, but when we saw an open
Wednesday we decided to schedule these hearings, and we got the
cold shoulder from the oil industry. We were turned down by oil
executives, the CEOs, seriatim. We were turned down by Mr. John
Hofmeister, President of Shell; Ross Pillari of BP America; James
Mulva of ConocoPhillips; Rex Tillerson of Exxon Mobil; David
O’Reilly of Chevron Corporation; and Bill Gray of Valero Energy
Corporation. We only provided a week’s notice, but that is not too
bad for the Judiciary Committee on the kind of schedule we under-
take and we maintain. We do know that when these companies or
other constituents have a problem, they want action from us in less
than a week. If somebody calls for an appointment, it is usually for
the same day, maybe the next. A week is a lot of notice to give a
Senator around here to get some action from us.

We are going to be holding a followup hearing on February 28th,
where we will expect those individuals to appear. We said if they
could not make it on their personal schedules, we could under-
stand, but we want somebody from their departments to come in
and answer some very basic questions. I do not like to have to
issue subpoenas. We had to issue a subpoena recently in our asbes-
tos issue when we could not get disclosure as to who was contrib-
uting how much money, and if we need to issue subpoenas we can
do that too. We face enormous problems which are impacting in an
overwhelming way on Americans at the gas pump and heating oil,
and we intend to do something about it.

I will now yield to the distinguished member of the Antitrust
Subcommittee.

STATEMENT OF HON. HERB KOHL, A U.S. SENATOR FROM THE
STATE OF WISCONSIN

Senator KOHL. I thank you, Mr. Chairman, for calling this hear-
ing today.

Let me begin by saying how disappointed I am, as the Chairman
is, that the representatives of the oil industry have refused to ap-
pear here. It is not right that this industry will not answer ques-
tions of the American people through their elected representatives
about the historically high prices of gasoline and home heating
fuels. Therefore, I urge, as the Chairman has suggested, that we
might just have to issue subpoenas under our jurisdiction to compel
the attendance of the industry CEOs.

Throughout the last few years the oil and gas prices have contin-
ued to spike upwards, repeatedly reaching new highs. After re-
treating from last summer’s record prices of more than $3.00 per
gallon, gas prices are moving up once again. Yesterday the Mil-
waukee General Sentinel reported gas prices jumped 25 cents just
on Monday in the Milwaukee area, reaching nearly $2.50 a gallon.
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The national average has risen 51 percent from its level of just a
year ago. Price increases for home heating oil and natural gas are
following closely behind.

The pain felt from consumers for these price increases is real and
it is growing. Price increases are a silent tax that steals hard-
earned money away from American consumers every time they
visit the gas pump and every time they raise their thermostat to
keep their home warm. In my own State of Wisconsin the Governor
recently estimated that families with an average annual income of
$40,000 a year will pay $2,000 more this year to drive their cars
and heat their homes than last year.

While consumers suffer from these price increases, the oil indus-
try seems only to get richer and richer. Yesterday we all read the
astounding news of Exxon Mobil’s profit reports, $36 billion for all
of last year, which as the Chairman indicated, is a record high for
any company in the history of our country. Exxon Mobil is not
alone. Chevron reported that its fourth quarter profit climbed 20
percent over last year, a record that continued the most prosperous
stretch in that company’s 126-year history.

Oil companies defend high energy prices as merely a reflection
of higher worldwide crude oil prices, prices which they argue they
must pass on to consumers. There is no doubt that the selfish and
illegal actions of the OPEC oil cartel raises the price for crude oil,
but the basic question remains, why should paying higher prices
for crude oil lead to record high profits for the companies that re-
fined this 0il? One obvious answer is that oil companies are charg-
ing high prices and gaining record profits simply because they can.
Every American needs to purchase gas to fuel our cars to get to
work or to go to school, and all of us need to heat our homes.

Of course, we can expect private businesses like the oil compa-
nies to seek to charge the highest prices they can to maximize re-
turn to their shareholders. But energy is a necessity for millions
of Americans, so our obligation in Government is to protect con-
sumers when the market does not.

The Government is not doing nearly enough to protect con-
sumers. Mergers and acquisitions in the oil industry, more than
2,600 since the 1990’s, as counted by the GAO, have left a dan-
gerous level of consolidation in their wake. GAO has found that
this has led to higher gas prices, so we need to ask the question
as to whether our antitrust laws are sufficient to handle this level
of consolidation?

This increased industry concentration has another effect as de-
mand in prices increase. We would expect refining capacity to ex-
pand if the market were competitive. Instead, numerous refineries
have been closed. More than half of all those existing 25 years ago
have been closed, and none have been opened recently. Refining ca-
pacity has become a bottleneck, limiting supply and causing price
spikes whenever an accident occurs. Indeed, oil industry critics
argue that oil companies have not chosen to expand refining capac-
ity in order to gain market power to keep prices high, and the stats
seem to bear this out.

So it is time for us to think of new solutions and new policies
to restore competition in this industry. I believe we need to start
by ending the refining bottleneck. That is why I have introduce S.
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1979, a bill to direct the Secretary of Energy to establish and oper-
ate a strategic refining reserve.

Second, oil companies should not be able to tighten supplies fur-
ther in time of shortage by exporting needed fuels abroad. So I
would also urge passage of S. 1996, which is my bill to authorize
the Secretary of Energy to stop the exportation of gasoline and
home heating oil when supply falls short.

Reform of our antitrust laws, I believe is needed. A first step
would be passage of our NOPEC legislation to subject the members
of the OPEC oil cartel to U.S. antitrust law. The increasing level
of consolidation and record industry profits also leave little doubt
that merger enforcement should be strengthened. In this regard we
should give serious consideration to revisions of the antitrust agen-
cies’ merger guidelines to take into account the special cir-
cumstances of the oil industry.

I think this is an important hearing. We thank our witnesses for
being here, and I very much appreciate the Chairman calling this
hearing.

[The prepared statement of Senator Kohl appears as a submis-
sion for the record.]

Chairman SPECTER. Thank you very much, Senator Kohl.

Senz;tor Cornyn, would you care to make some introductory com-
ments?

STATEMENT OF HON. JOHN CORNYN, A U.S. SENATOR FROM
THE STATE OF TEXAS

Senator CORNYN. Thank you very much, Mr. Chairman. I appre-
ciate this opportunity. Thank you for convening this hearing. I re-
gret, like you, and Senator Kohl do, that on short notice the CEOs
of a number of the oil companies were unable to change their
schedule to be here with us. But, I trust they will be in attendance
on February 28th, and look forward to hearing from them.

I know this hearing follows on an earlier hearing that was held
before a combined Committee of the Energy and Commerce Com-
mittee, where many of those oil executives did appear. I look for-
ward to hearing the testimony of the representatives of the Govern-
ment Accountability Office and the Federal Trade Commission. It
sounds like they have a little different analysis in terms of the im-
pact of consolidation on oil and gas prices. Congress can legislate,
and we can actually repeal laws from time to time, and do, but we
cannot repeal the laws of supply and demand. The fact is that
there is growing demand in a globalized economy for limited and
scarce natural resources. I applaud the President’s emphasis last
night on trying to further limit our dependence on imported energy,
which obviously has national security implications. It has tremen-
dous implications for our economy.

I see my former colleague, Attorney General Blumenthal, at the
table, and we served together as State Attorney Generals, and I
know the State Attorney Generals play an important role when it
comes to enforcement of antitrust laws, and look forward to hear-
ing from him and others.

Just to make sure that we begin to scrape the surface of what
is necessarily a very complex issue, the question of causation is one
that intrigues me the most. Is consolidation the cause of high
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prices at the pump, the high price of oil, or is it something else?
Is it a range of other factors? My own impression is that it is a
range of factors, and I hope we get a chance to explore that range
in the course of these hearings, both today and on the 28th.

I have a chart here from the American Petroleum Institute,
which shows where those profits go. According to at least the API—
and I would like, if I may, have it made part of the record.

Chairman SPECTER. Without objection it will be made part of the
record.

Senator CORNYN. It shows that in 2005, 64 percent of the profits
of oil companies went into exploration. Certainly, I know that none
of us would want to do anything that would have an impact on our
ability to explore for and develop more resources. Obviously, in-
creasing the supply, if demand remains static, would necessarily
decrease the cost.

The other sort of dichotomy I hear set up sometimes when people
talk about this issue is big oil and big corporations on one hand,
and consumers and little people on the other. But, I just want to
point out that, here again, the question of who owns big 0il? The
fact is that there are a lot of shareholders, people maybe even in
the audience or listening on C—SPAN or wherever that own stock
in some of these companies. Certainly, their pension plans and re-
tirement plans may own stock in them. So, I think it is important
that we recognize that this is not some monolithic faceless, name-
less creature that is easy to demonize, but rather, this has an im-
pact on real people and their ability to support themselves or their
families or provide for their retirement.

I know there are a lot of different issues that we need to talk
about here, and certainly, I believe our antitrust laws are impor-
tant. We believe in competition. We believe in fair competition, not
unfair competition, and certainly, I share the concerns of all the
Committee in making sure those laws are complied with.

If there are additional laws that need to be passed, I look for-
ward to working with you, Mr. Chairman, and Senator Kohl, who,
of course, is Ranking Member of the Antitrust Subcommittee, to try
to come up with sensible solutions to the challenges that confront
us. I hope we do not engage, and I trust we will not—I know how
careful and how thorough this Committee has typically been—in
knee-jerk solutions, which actually have the impact of exacerbating
the problem, such as some of the ill-conceived windfall profits legis-
lation that has been proposed, that actually, would hurt our domes-
tic production, would increase our dependence on imported energy,
and ultimately hurt the consumer.

So, I look forward to working with you. Thank you for giving me
the opportunity.

Chairman SPECTER. Thank you, Senator Cornyn. We ordinarily
do not have opening statements beyond the Chairman and the
ranking member, but I know Senator Cornyn has a very key con-
stituent interest here. From my early days in the Kansas oil fields,
I have great admiration for what happened in Texas compared to
the stripper production that was in my home county, and I wanted
to give Senator Cornyn an opportunity to speak early on the sub-
ject.
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In the interest of fairness, we are going to have opening state-
ments from all those present. I think we can manage that within
the 2-hour time limit. Senator Feinstein?

STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. SENATOR
FROM THE STATE OF CALIFORNIA

Senator FEINSTEIN. Thank you very much, Mr. Chairman.

I also serve on the Energy Committee. I did not hear your state-
ment, but I identify very strongly with the statement of Senator
Kohl, and I think he is right on. I am one that has watched this
happen over the years. Oil prices have risen 118 percent, just to
take a time during the Bush presidency, and gas prices have gone
up 58 percent. You have the 2005 Exxon Mobil annual profit, $36
billion, you have $11 billion in the fourth quarter, and I can go on
for some of the others.

I was very interested by a comment in the GAO report, which I
would like to read, because I think it strikes at the heart of what
this hearing is about. Before I read it, let me just say that what
I have noticed is a kind of purposeful oil restraint on refineries. No
one builds new refineries. Consequently, in California, they func-
tion at maximum capacity all the time. So given more oil, they are
constrained, they cannot refine it.

Let me quote from the report. “The 1990s saw a wave of merger
activity in which over 2600 mergers occurred involving all three
segments of the U.S. petroleum industry—almost 85 percent of the
mergers occurred in the upstream segment (exploration and pro-
duction), while the downstream segment (refining and marketing of
petroleum) accounted for about 13 percent, and the midstream seg-
ment (transportation) accounted for about 2 percent. Since 2000,
we found that at least 8 additional mergers have occurred, involv-
ing different segments of the industry.”

“This wave of mergers contributed to increases in market con-
centration in the refining and marketing segments of the U.S. pe-
troleum industry. Econometric modeling we performed of eight
mergers that occurred in the 1990s, showed that the majority re-
sulted in small wholesale gasoline price increases—changes were
generally between 1 and 7 cents per gallon.” I think that is inter-
esting, small wholesale prices, but extraordinary retail prices right
now.

What I have learned is that although a certain cost center will
do very well and another cost center will not, that the industry
does not really shift from one cost center to the other to reduce the
price at the pump. The cost center sort of has to sustain itself, and
I think there is probably no issue in which people are more
aroused, and has a bigger dent, at least in my State, on the aver-
age person’s pocketbook, because if you fill up your tank at $20 a
tank it is one thing, if you are filling it up at $40 and $50 a tank
and you have to use two to three tanks a week to get to and from
work, it is a very big deal in your life.

What I found—and I hope the gentlemen will comment on it—
is an absolute resistance of the industry to any sounding of an
alarm bell. Nothing changes. The profit margins just continue to go
way up, and there seems to be no consumer loyalty. That is what
we all found with Enron. So if we look deeply, we find there is very
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little oversight of the entire energy sector of our economy, and this
is showing that it is a problem. It is showing that you can really
increase gas prices to the sky’s the limit, and continue to rake in
tremendous profits. People say, “Oh, no, you cannot consider a
windfall oil profits tax.” Well, if the industry will not respond and
will not help the consumer out, what course is Government left
with? That is really my question, and I really hope the panel will
address that.

Chairman SPECTER. Thank you very much, Senator Feinstein.

We had not intended to go to opening statements, but we have,
and I called on Senator Feinstein ahead of Senator Feingold. That
is the second time I have done that. I will try not to do it in the
future. We will come to you, after we hear from Senator DeWine,
who is the Chairman of the Antitrust Subcommittee.

STATEMENT OF HON. MIKE DEWINE, A U.S. SENATOR FROM
THE STATE OF OHIO

Senator DEWINE. Mr. Chairman, thank you very much. I want
to thank you for calling this very important hearing today.

As we all know, our energy costs are soaring. In my home State
of Ohio, like most places in the United States, gas prices have been
rising steadily. Making matters worse, many analysts predict these
prices only will get higher in the coming months. Prices for home
heating oil are also on the rise, which is extremely disturbing to
our constituents. These price hikes hit all of us in our day-to-day
lives, and hit the most vulnerable Americans the hardest. Even
more frustrating, it seems that every day another oil company re-
ports record-breaking profits while American consumers pay higher
prices. So it is critical that we take steps to figure out the problem
and ultimately fix it.

We recently have seen a wave of mergers in the oil industry, and
these mergers and their effects on consumer prices have been a pri-
ority of the Antitrust Subcommittee. Senator Kohl and I have
worked together for years to preserve competition in the petroleum
industry. We have conducted investigations into many of these
mergers, and raised numerous concerns about them with the FTC.

Additionally, back in the year 2000 we asked the FTC to inves-
tigate the gasoline price spikes which hit the Midwest. In response,
they set up an intensive ongoing monitoring program within the in-
dustry to make sure that they could find and stop illegal price
gouging. We believe this program has been an effective law enforce-
ment tool and it has prevented at least some of the abuse that
might have otherwise occurred.

Nonetheless, fuel prices continue to rise, and naturally, this has
led to discussion about whether oil industry mergers have in-
creased prices to consumers.

Today’s hearing will be a good opportunity to explore this very
issue, but I think it is important to note that even those who think
that these mergers have increased price, such as the GAO, believe
that the effect has been relatively small, usually about a penny or
two per gallon. Others argue that the price effect is somewhat
higher. But either way, it is clearly not the biggest part of the
problem.
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The biggest problem is simply crude oil. Bluntly, we do not have
enough of it, and we rely too much on it. Our country, although
blessed with great natural resources, is sorely lacking in crude oil.
Try as we might, we cannot drill our way out of this crisis. So we
must take a much broader approach to our energy problem and
limit our reliance on oil.

Mr. Chairman, we have the ability to do just that. The United
States does have one fossil fuel in great abundance, and that, of
course, is coal. Of course, coal brings its own challenges. We have
all seen and been horrified by the tragic deaths of the miners re-
cently in West Virginia and also Kentucky. As a member of the
HELP Committee and Appropriations Committee, I participate in
hearings on mine safety issues. We cannot emphasize enough that
we must take aggressive and prompt action to improve mine safety,
and protect the life and health of our miners. We need to invest
the time and the money to figure out how to mine coal more safely,
burn it more cleanly, and use it to power our economy, but coal,
clearly, can work for America.

We need to go further, however, than that. We need to conserve,
we need to increase fuel efficiency, and we need to invest in safer
nuclear technology, wind power, solar power, biomass, as well as
in fuel cells. My home State of Ohio is a leader in developing fuel
cell technology, and I have been very supporting of efforts to fund
this technology. It is extremely promising.

Clearly, Mr. Chairman, we have a lot to do on energy policy in
general, as the President pointed out last night. In the meantime,
however, this hearing is an excellent opportunity to make sure that
our antitrust laws are being applied properly, and eliminate any
opportunities for companies in the petroleum industry to unduly in-
crease the fuel prices we all pay.

On a final note, Mr. Chairman, I want to say how disappointed
I am as well that the oil executives declined to attend our hearing
today. It would be useful to the Committee to hear their views on
fuel prices, and I welcome the announcement that you made hear
this morning.

I thank you.

Chairman SPECTER. Thank you, Senator DeWine.

Senator Feingold, I understand that you do not wish to make an
opening statement.

Senator FEINGOLD. No, I would like to make a very brief opening
statement.

Chairman SPECTER. Fine. You are recognized.

STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR
FROM THE STATE OF WISCONSIN

Senator FEINGOLD. Mr. Chairman, I want to thank you, and of
course, the ranking member, Senator Kohl, for holding this impor-
tant hearing today, and I do appreciate the chance to say a few
words. I want to thank the witnesses for agreeing to participate in
today’s discussion.

I am here this morning because I am deeply concerned about the
high gasoline prices that are hurting especially Wisconsinites and
consumers across the country. It is as if we are conducting an un-
controlled experiment into how far our constituents’ pocketbooks
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can be stretched. That cannot go on. It is time for the Federal Gov-
ernment to grab the reins back, conduct the necessary oversight
over these energy markets, and adopt appropriate solutions. Our
constituents are demanding action, and they deserve it.

Even a casual reader of the news knows that the oil industry is
coming off a record-breaking year of profits, with one company,
Exxon Mobil, becoming the most profitable company in U.S. his-
tory, the most profitable quarter of any company at any time in our
Nation’s history.

As these profit reports come out, my constituents are asking
many questions such as why high prices do not seem to be bringing
new investment in the oil and gas sector to increase the supply of
refined petroleum products. Wisconsinites always expect straight
talk, and it is long past time that they got it from Congress and
from the oil industry, which as everyone said, I am pleased to
hear—although we are not pleased about it—that they are not
present today. I have been concerned about consolidation in the oil-
gas sector for a while, just as I have been concerned about consoli-
dation of the electricity sector due to the repeal of the Public Util-
ity Holding Company Act. I strongly opposed that step in the En-
ergy Policy Act of 2005. The country is now seeing the con-
sequences, and unfortunately, they are not positive, so I hope we
learned some lessons from that.

I do thank the witnesses, and I thank you, Mr. Chairman.

Chairman SPECTER. Thank you, Senator Feingold.

Senator Coburn?

STATEMENT OF HON. TOM COBURN, A U.S. SENATOR FROM
THE STATE OF OKLAHOMA

Senator COBURN. Thank you, Mr. Chairman.

I think it is really important for us to focus on markets. There
is no question if there is collusion, we ought to be about fixing that
and changing the law to affect it. But some of the things I have
heard today disturb me. One is nobody mentions the impact that
speculators on NYMEX have had. All you have to do is look at nat-
ural gas. It has been as high as $15.60 per million BTU. It hit 7.60
last week, it is about $9.00 now. Most of that is not based on true
takings and hedging of consumers or distribution companies, it is
based on pure speculation. I remember back in the 1970s when sil-
ver was trying to be cornered by one group of individuals. The way
they solved that problem is they took the hedging out, the specula-
tive hedging out, by saying you have to take delivery. It might be
very wise for us to look at the component of speculation.

The second thing, the reason new refineries are not being built
is because the bureaucracy and the cost to establish new refineries
is about 10 times higher than expansion of existing refineries.
Somebody mentioned Valero. Valero is expanding refineries like
crazy, but they do not build new ones because we have set up so
many impediments, that they cannot, the cost to do that.

Finally, the very idea that somebody would suggest that the in-
creased prices are not leading to new exploration, all you have to
do is look at the exploration companies and the major oil compa-
nies that they are doing. There is significant increase in explo-
ration. It is growing like crazy. Multiple exploration companies are
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based in Oklahoma, and they are building rigs, and we are using
the rigs as fast as we can in this country based on demand.

The final thing I would say, is with increased prices coming, de-
creased overhead has relationship to that price, and I am not at all
surprised by the increase in profits, because as you increase vol-
ume over a fixed overhead, it all falls directly to the bottom line.
I would also note that the oil and gas industry’s average Federal
tax bite is 38.5 percent. They paid %44 billion into the treasury of
this country this last year, $44 billion from one industry. It is going
to be greater than that this year. So it is fine for us to say that
there should not be collusion, and I agree with that. We should be
aggressive to make sure that does not happen, but it is not fine for
us to say that we do not want markets to help us allocate scarce
resources, and if our tendency is to control prices or to put a wind-
fall profit tax, all we are doing is shooting ourselves in the foot.

Let’s go prosecute those people who are colluding, those people
who are fixing prices, but let’s let the market help us solve our en-
ergy needs.

Thank you, Mr. Chairman.

Chairman SPECTER. Thank you, Senator Coburn.

Senator Schumer.

STATEMENT OF HON. CHARLES E. SCHUMER, A U.S. SENATOR
FROM THE STATE OF NEW YORK

Senator SCHUMER. Thank you, Mr. Chairman. I thank you for
holding this hearing.

Let me just say that, you know, as somebody who loves America,
I try to study what makes other societies that have achieved great-
ness decline. The one issue that seems to be throughout, Roman
Empire, British Empire, is failure to deal with problems ahead of
time, waiting till those problems are right at the door and it is
much too late. And if there was ever an example of that, it is the
energy problems that we have. We could solve those much more
easily today than we will be able to in 10 or 15 years, and we are
not, and I worry about it.

I was disappointed, Mr. Chairman, in the President’s state of the
union. I do not think you can solve the oil problems unless you
solve the problems of oil companies. The President said last night
that Americans were addicted to oil, but this administration is ad-
dicted to oil companies, and we are not going to achieve energy
independence until the administration breaks its addiction. Just
look at last year’s heralded energy bill. Last year’s energy plan
gave Americans $3.00 a gallon gasoline and record profits for the
oil companies.

So one can hope that this new plan is better, but a plan that
does not mention raising mileage standards for cars, does not men-
tion ways to really conserve, which is the No. 1 way to deal with
our problems, is not going to get very far in terms of energy inde-
pendence.

On the issue of the large oil companies, I have talked to CEOs—
these are not average consumers or liberal Democratic think
tanks—CEOs of major companies that buy things like jet fuel, die-
sel fuel, heating oil, every one of them thinks there is not real com-
petition. How can there be when you have so few companies out
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there. One of the great mistakes this country made was to allow
Exxon and Mobil to merge. That was done during a Democratic ad-
ministration, but it never should have happened. Let No. 1 and No.
2 merger when you only have a handful of big producers? And as
long as there is not much more competition, you are not going to
get anywhere. Why did all the prices spike up at the same time,
why on the West Coast right after Katrina, where there is no Gulf
oil, did the price almost go up as much as it did in places like New
York that use Katrina Gulf 0il? And why is it that when the spot
market goes up, the price at the pump goes up two, 3 days later;
when the spot market goes down, it takes weeks for it to go back
down?

The answer is simple: there is not real competition. There is
what they call price leadership. No one is saying there is collusion.
That would be, as my good friend from Oklahoma said, against the
law. But everyone follows one another. This happens in any major
industry where there are only a few competitors. It happened in
the credit card industry, for instance, when everyone’s rate was at
19.8 percent a few years ago.

The idea of looking into big oil from an antitrust perspective, I
think, Mr. Chairman and Senator Kohl, are extremely timely. I do
not know if we can ever undo the mergers that were done, but the
best antidote here is real competition. When the oil companies are
not interested really in alternatives, they make their money in fos-
sil fuel, when there are so few of them, and when the policies that
this administration proposes do not work, when it seems that the
oil companies have a veto over any proposal the administration
makes, so you do not get anything real tough, I worry about the
future of this country.

Chairman SPECTER. Thank you, Senator Schumer.

We now turn to our first witness, Federal Trade Commissioner
William Kovacic; a very distinguished record, extensive work with
the Federal Trade Commission, being an attorney there in 1979 to
1983 time range, and currently a Commissioner; educational back-
ground is from Princeton bachelor’s degree and law degree from
Columbia; and a professor at Georgetown University Law School,
and formerly a professor at Washington College of Law, American
University, and George Mason University School of Law.

Thank you for joining us today, Commissioner Kovacic, and we
look forward to your testimony.

STATEMENT OF WILLIAM E. KOVACIC, COMMISSIONER AND
FORMER GENERAL COUNSEL, FEDERAL TRADE COMMIS-
SION, WASHINGTON, D.C.

Mr. Kovacic. My pleasure, and thank you, Mr. Chairman, and
the other members of the Committee. I am grateful for the oppor-
tunity to discuss consolidation in the petroleum industry and to re-
view the FTC’s program to protect consumers in this singularly im-
portant sector. My written statement provides the views of the
Commission, and my spoken comments and responses to your com-
ments and questions do not necessarily reflect the views of my col-
leagues.

Since the turn of the 20th century, no industry in this country
has commanded closer attention from the U.S. antitrust authori-
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ties. So it is today for the Federal Trade Commission. I want to
highlight four dimensions of the FTC’s competition policy program
for the petroleum sector.

First and foremost is law enforcement. I think everything that a
competition agency does is based on its willingness to enforce the
laws. Collateral policies are important, but that is the foundation
of what an agency does. Activities of the past year attest to the sig-
nificance and scope of the FTC’s law enforcement program. The
Commission achieved a major settlement to resolve competitive
concerns associated with Chevron’s acquisition of Unocal. The cen-
terpiece of this settlement was Chevron’s agreement not to enforce
certain of Unocal’s patents. The enforcement of those patents would
have caused California consumers to spend hundreds of millions of
dollars per year for gasoline. The settlement resolved earlier FTC
allegations that Unocal had wrongfully manipulated the process by
which the State of California set standards for gasoline.

In the Aloha case, the FTC sued to block a merger that allegedly
would have increased concentration in the distribution of gasoline
in the Hawaiian Islands. The suit induced the parties to take
measures that resolved the FTC’s concerns.

These matters reflect the FTC’s consistent practice of the past 25
years of eliminating anticompetitive overlaps and addressing seri-
ous problems where they arise.

The second element is in the investigation, monitoring and anal-
ysis of developments involving petroleum products. As this Com-
mittee is well aware, Congress has requested the FTC to undertake
two closely related studies which have been combined in a single
undertaking, and the FTC is now conducting an investigation of
whether petroleum companies improperly manipulated supplies or
wrongfully boosted prices in the wake of Hurricanes Katrina and
Rita. To this end, the FTC recently denied a petition by Exxon
Mobil to curtail the scope of its inquiry. We will publish the results
of the study in the late spring, as mandated by Congress. In per-
forming this investigation the FTC is drawing upon the knowledge
it has gained from two major reports it published in the past 2
years on mergers and product pricing respectively. The FTC also
will use what it has learned from its continuing program referred
to by Senator DeWine, and program partly inspired by the advice
of Senators DeWine and Kohl on the Antitrust Subcommittee. It is
a program to monitor pricing anomalies in over 300 metropolitan
areas in the United States.

The third ingredient is to assess the soundness of our program.
One year ago the FTC hosted a conference to discuss efforts by the
FTC and the Government Accountability Office, represented here
today by my colleague, Jim Wells, to assess the impact of FTC
merger policy. In the past year the FTC has used the results of this
conference to refine its techniques for assessing the effects of its
merger enforcement program. I agree wholeheartedly with the spir-
it expressed by members of this Committee today that it is essen-
tial for us to continually review and assess the soundness of what
we have done before. Where these and related inquiries suggest im-
provements, be assured that we will make them.

Finally, the FTC is working to improve cooperation within the
large archipelago of Federal agencies and State authorities cur-
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rently engaged in policy activities that affect competition in this
sector. Improvements in the framework of information sharing and
consultation have genuine promise to improve the Nation’s com-
petition policy initiatives involving petroleum products.

Let me close on a personal note, in this, my first appearance be-
fore this Committee since becoming a Commissioner less than a
months ago. Thirty years ago I spent 1 year working as a legisla-
tive assistant on Philip Hart’s Antitrust Subcommittee staff. One
of my main responsibilities was the petroleum industry. That expe-
rience gave me a strong and continuing interest in energy policy.
During my tenure as an FTC Commissioner I will give energy
issues my highest priority. I hope today is the first of many occa-
sions that I will have to meet with you, your colleagues and your
staff to discuss the FTC’s efforts to develop competition and con-
sumer protection programs that best serve American consumers.

I look forward to your questions and comments.

[The prepared statement of Mr. Kovacic appears as a submission
for the record.]

Chairman SPECTER. Thank you very much, Commissioner
Kovacic.

We now turn to Mr. James Wells, who is the Director of the GAO
Department on Energy, Natural Resources and Environment, a
graduate of Elon College and the Executive Development Course at
Harvard University Kennedy School of Government. He has been
with the Government Accountability Office since 1969 and has au-
thored several important GAO reports, including the recent one on
the Effects of Merger and Market Concentration in the Petroleum
Industry.

Thank you for coming in today, Mr. Wells, and we look forward
to your testimony.

STATEMENT OF JIM WELLS, DIRECTOR, NATURAL RESOURCES
AND ENVIRONMENT, GOVERNMENT ACCOUNTABILITY OF-
FICE, WASHINGTON, D.C.

Mr. WELLS. Thank you, Mr. Chairman, and members of the Com-
mittee. We too welcome the opportunity to participate in this im-
portant hearing today.

When gasoline prices go up, people notice. According to the ex-
perts, each additional 10 cents per gallon of gasoline adds $14 bil-
lion to America’s annual gasoline bill. The daily press reporting of
record industry profits is creating a heightened tension between
those that supply the product and those that use and pay for it.
The absence of the CEOs of the major oil companies today doesn’t
help that. When GAO issued its report detailing our extensive
study of the impacts of mergers in the gasoline industry, people no-
ticed.

The industry currently can only make so much gasoline from the
available crude oil. Our cars, our trucks, they need more than we
can make domestically, and we are paying to import more than 40
million gallons of gasoline a day to meet our needs. Given the im-
portance of gasoline to our economy, it is essential to understand
the market for gasoline and how prices are determined. In sum-
mary, we would say crude oil prices are clearly the fundamental
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determinant of gas prices paid at the pump. With crude oil prices
at about $67, as they are today, we have $2.50 gasoline.

However, other factors also affect the gasoline prices, including
things like the limited refining capacity here in the United States.
The gasoline inventories being maintained currently by the refiners
and marketers of gasoline are only half of what it was a few years
ago. There are regulatory factors placed on the gasoline market-
place, such as national air quality standards, introduced special
blends that have been linked to higher gasoline prices, and we
would add, a determining cost at the pump is the large number of
oil company mergers that raises concerns about potential anti-
competitive effects, as we have talked about today, because merg-
ers and increasing numbers of mergers could result in greater mar-
ket power, and potentially allowing prices to rise and be main-
tained over a period of time above competitive levels.

We studied the merger activities in the 1990s and coined a
phrase, the wave of over 2,600 mergers that led to the increased
market concentration in the refining and market segments or
downstream segments of the industry. Clearly, in the mid 1990s
there were 24 States that had moderately concentrated markets.
Four or 5 years later, after this wave of mergers, 46 States, includ-
ing the District of Columbia, had moved from mildly or moderately
concentrated to highly concentrated.

Since our study, another 8 fairly significant mergers have oc-
curred. Our detailed study of the 8 that we did in the earlier study
found that in the majority of these mergers wholesale prices, as
Senator Feinstein had alluded to, had increased, typically being
passed on at the retail level anywhere from 1 to 7 cents per gallon.

Since 2000 we found at least another 8 fairly significant addi-
tional mergers have occurred, and while we have not performed
tests on these mergers that have involved over $90 billion worth
of assets, these additional mergers would further increase industry
concentration.

Mr. Chairman, I will stop here and just say that there are a
whole lot of things beyond just the high cost of crude oil that are
causing consumers to pay more. The gasoline industry is very com-
plex. It is true that forces such as the rapid growth of world de-
mand, boosted by China’s extraordinary pace of development, have
put unprecedented pressure on the global crude oil supply and de-
mand balance. The resulting high prices of crude oil have clearly
pushed company profits dramatically higher at the same time that
the consumers are feeling this pinch of higher gasoline prices at
the pump.

However, in a concluding type of way, while the global oil market
may be beyond our immediate control, at least in the short term
we can ensure, as this Committee hearing will help address the
proper application of oversight, that our domestic market remains
competitive. A hearing like this is clearly an important one to en-
sure that all the players in this environment, you, the Congress,
the regulatory agencies with the FTC and Department of Justice,
and even, yes, the GAO auditors here who do work for you, that
we are engaged in performing oversight to see what is causing the
marketplace to react the way it is.

Thank you, Mr. Chairman.
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[The prepared statement of Mr. Wells appears as a submission
for the record.]

Chairman SPECTER. Thank you very much, Mr. Wells.

We turn now to Connecticut Attorney General Richard
Blumenthal, a position he has held for 15 years. He has an under-
graduate degree from Harvard, Yale Law School, U.S. Attorney for
Connecticut, Administrative Assistant to Senator Ribicoff and also
assistant to Senator Moynihan, law clerk to Justice Blackmun,
brings a very, very distinguished record to the witness table.

Thank you for coming down today, Mr. Attorney General, and we
look forward to your testimony.

STATEMENT OF RICHARD BLUMENTHAL, ATTORNEY GEN-
ERAL, STATE OF CONNECTICUT, HARTFORD, CONNECTICUT

Mr. BLUMENTHAL. Thank you, Mr. Chairman, and Senator Kohl
for having us today and giving us this opportunity to speak about
an issue that is so tremendously important to my constituents, as
it is to yours. I want to thank my former colleague, the Senator
from Texas, for being here, and I know he still shares the perspec-
tive that I bring to this table, which is one of State law enforce-
ment and trying to use the laws that we have now to make sure
that there is real competition.

If I have one message for you today, it is that we need help.
There needs to be a sense of outrage among Federal law enforce-
ment as there is among State law enforcement about the results
that we see, and the damage that we see to our economies from
anticompetitive conduct.

We formed a task force. It includes virtually every Attorney Gen-
eral in the United States. I am on the Executive Committee of that
task force. We have taken action against price gouging in many
States. We have either prosecuted or we are initiating action
against retailers and some wholesalers, who misuse their market
power. But our reach, in terms of authority, and our resources, are
limited. We need help, and we are not getting it. That is, very sim-
ply, the bottom line for me as a law enforcer.

I know from all of the studies that I have reviewed—and they go
back to 2001 with the FTC’s own report on withholding of supplies,
although it found no overt, purposeful collusion, the 2004 GAO
study, a raft of other studies that show increasing concentration so
that now about 50 percent of all the domestic refining capacity and
oil production is controlled by just five companies, and 60 percent
of the retail market by those same five companies. Even without
collusion, what we see on the streets and the gas stations of Con-
necticut and throughout the country is that that market power
leads inexorably to anticompetitive conduct. That is what we need
to stop through measures that I believe should avoid, as Senator
Cornyn observed, simplistic solutions or knee-jerk reactions. I hap-
pen to favor a windfall profits tax, but that tax will not change the
structure of the industry.

I propose some measures in my testimony—and I will be brief in
closing because I know the time is limited—such as a 1-year mora-
torium on all mergers; a focused investigation going to the very top
of this industry at every level, involving States as well as the FTC
and the Department of Justice, that focuses attention, and gets the
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attention of this industry; a ban on zone pricing which divides
States and even cities into different geographic areas, and thereby
inhibits competition by, in effect, curtailing competition among the
retailers; expanding refinery capacity; mandating minimum levels
of inventory; lessening our dependency on gasoline through con-
servation efforts and alternative fuels. I welcome the President’s
focus on this aspect of the problem, but we need to deal with the
world as we face it now.

The concentration of power that we see has real-life con-
sequences for our consumers, and the mere fact of an investigation
focused on the industry and on the New York Mercantile Exchange,
as Senator Coburn suggested, I think will itself have a very impor-
tant effect. What we saw in the wake of our investigation was that
prices began to come down as soon as we sent subpoenas, as soon
as we issued letters, as soon as our focus was on the industry, and
I think that, at other levels, conduct can be affected as well. I think
the law needs to be changed. We need tougher laws, but we also
need a sense of urgency from Federal law enforcement in this area.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Blumenthal appears as a sub-
mission for the record.]

Chairman SPECTER. Thank you very much, Attorney General
Blumenthal.

Our next witness is Professor Preston McAfee, who is with the
California Institution of Technology, bachelor’s degree from the
University of Florida, master’s from Purdue and PhD in economics
also from Purdue; been a Professor of Economics at the University
of Texas and University of Chicago, and MIT; has written exten-
sively on antitrust monopolies mergers; author and co-editor for ec-
onomics journals for more than 25 years.

We appreciate you being with us today, Professor McAfee, and
we look forward to your testimony.

STATEMENT OF R. PRESTON MCAFEE, J. STANLEY PROFESSOR
OF BUSINESS, ECONOMICS AND MANAGEMENT, AND EXECU-
TIVE DIRECTOR FOR THE SOCIAL SCIENCES, CALIFORNIA
INSTITUTE OF TECHNOLOGY, PASADENA, CALIFORNIA

Mr. McCAFEE. Thank you, Mr. Chairman, and members of the
Committee.

I have worked extensively with the Federal Trade Commission in
evaluating mergers, including the Exxon Mobil and BP Arco merg-
ers. As part of my study of these mergers, I had access to a sub-
stantial number of documents, on Exxon Mobil in particular, 125
million pages of documents. I am pleased to be here today to dis-
cuss the economic issues I have researched and how they pertain
to the examination of antitrust applied to the oil industry.

Let me start by applauding the Committee’s investigation of the
sequence of mergers, rather than focusing on any specific merger.
All too often antitrust enforcement focuses only on the merger at
hand, without asking how that merger fits into the larger picture
of industry evolution. It is my understanding—and I am not an at-
torney—that comparing mergers to the status quo, as dictated by
court precedent—and in many cases this is not appropriate—there
are circumstances where the status quo is unlikely to persist, and
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hence, is not the relevant benchmark for comparison. In the oil in-
dustry, as I will discuss in a moment, there is pressure to create
very large firms. A decision made by antitrust authorities to block
or permit a specific merger does not eliminate that pressure.

How does this logic apply to the oil industry? For a medium-sized
oil company, development of a single field can be “bet the company
project.” The risk of bankruptcy is deadly on Wall Street, so a me-
dium-sized oil company is just not in a position to take on the very
large risks of large developments. Many of these risks associated
with international development are not created by physical and
technical challenges, although, of course, there are plenty of these,
but are in fact created by political challenges like unstable govern-
ments, rebel groups and the like, shifting national borders. So size
helps here as well by improving a company’s bargaining power.

So while I think in general it’s very important to consider indus-
try evolution in the context of evaluating mergers, in the specific
case of oil industry, the industry evolution is putting great pressure
on the firms to grow internationally.

The Federal Trade Commission does a very thorough job inves-
tigating oil company mergers. I should know. And if you do not like
what their conclusions are, you can actually blame me for part of
it. Big mergers have generally required extensive divestitures to
preserve domestic competition, and the production and retailing of
gasoline have not become more concentrated in recent years.

Let me turn to vertical integration. Oil companies are the quin-
tessential vertically integrated firms, a phrase which here means
that a single company performs all of the activities to get oil from
the ground and into gas tanks: exploration, drilling, pumping, oil
transport, refining, gasoline transport and retailing. In recent dec-
ades economists’ understanding of the effects of vertical integration
have changed. The classical Chicago School view of vertical integra-
tion is that vertical integration had no effect. Based on this view,
mergers could be analyzed level by level. But we now know that
that is not a good plan, that vertical integration does have an ef-
fect.

The problems of firms that meet each other in multiple markets
is clearest in my home State of California. West Coast gasoline
transport is controlled by an oligopoly of 7 firms, who also control
refining and retailing. These firms use each other’s transport facili-
ties and trade gasoline, and to put it bluntly, they have a gun to
each other’s head, which makes it very difficult for any firm to en-
gage in aggressive pricing, or even to sell gasoline to entrants like
Costco. The Federal Trade Commission is well aware of this threat,
and we were very careful to make sure that it did not get worse
during the recent mergers.

Unilateral effects. Game theory has been popularized by the book
and movie “A Beautiful Mind,” and in fact, since 1994, 23 individ-
uals have received the Nobel prize in economics, and 12 of those
prizes were for game theory. In antitrust game theory issues are
known as unilateral effects, and they barely register in antitrust
court cases even though they have been present in the DOJ Merger
Guideline since 1982.

I am running out of time. I will sum up.
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Perhaps the most important conclusion I would leave with the
Committee is that we are fortunate that the hysteria of the 1970s
has not returned and that Americans have accepted the high price
of fuel without demanding regulations that caused so much damage
to our fuel supply back then. Over the past 30 years this country
has deregulated trucking, airlines, rail, gasoline, oil, natural gas
and long distance telephony. It is in the process of deregulating
electricity and local telephony, and overall, the deregulation of the
U.S. economy has produced enormous gains for American con-
sumers. We should not let problems—and this is not to say that
they are not real problems, because they are—return us to the
1970s.

Finally, I appreciate the questions and issues that motivate these
hearings. Our understanding of antitrust continues to progress,
and the oil industry has been a test case for antitrust enforcement
for nearly a century. I also suspect that to oil company executives,
it feels more like the cross-hairs antitrust than a test case.

[The prepared statement of Mr. McAfee appears as a submission
for the record.]

Chairman SPECTER. Thank you, Mr. McAfee.

Our next witness is Mr. Tyson Slocum. He is the Acting Director
of Public Citizen’s Energy Program, a position he has had since the
year 2000. He has a bachelor’s degree from the University of
Texas—

Mr. SrocuM. Bachelor degree, although University of Texas is
such a great school, that I think a bachelor’s degree equals a mas-
ter’s degree.

Chairman SPECTER. So be it.

[Laughter.]

Chairman SPECTER. Author of three books on energy issues.

Thank you for coming in today, Mr. Slocum, and the floor is
yours.

STATEMENT OF TYSON SLOCUM, DIRECTOR, PUBLIC
CITIZEN’S ENERGY PROGRAM, WASHINGTON, D.C.

Mr. SLocuMm. Mr. Chairman, thank you very much. I too am dis-
appointed that the oil companies are not here to defend their
record profits. The last time the oil companies were before Con-
gress, in November, they were allowed to present their testimony
without testifying under oath, and today I was not administered
such an oath, and I do not know if it is possible for me to be ad-
{nlinistered an oath for my testimony today, Mr. Chairman. I would
ike—

Chairman SPECTER. Yes, it is.

Mr. SLocuM. May I be administered an oath, Mr. Chairman?

Chairman SPECTER. No.

[Laughter.]

Mr. SLocum. OK.

Chairman SPECTER. You are not the Chairman of this Com-
mittee, Mr. Slocum.

Mr. SLocuM. Yes, sir, that is correct.

Chairman SPECTER. Somebody else got confused about that a
couple of weeks ago.

[Laughter.]
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Mr. SLocuM. I would just to, for the record, say that my testi-
mony today, I swear to be the truth, so help me God, Mr. Chair-
man.

Chairman SPECTER. You can be charged with making a false offi-
cial statement even though you are not sworn, so there are crimi-
nal penalties available to you, Mr. Slocum. They are available to
you, so be careful.

[Laughter.]

Mr. SLocuM. Yes, sir. Mr. Chairman, I have done an enormous
amount of research into the correlation between the record profits
by the industry, and the record prices that consumers are paying.
My research clearly shows that there is a direct connection be-
tween all the recent mergers that we have allowed in the petro-
leum industry and these record prices which translate into the
record profits.

Now, my research, I took a look at what the market concentra-
tion was in the refining sector 10 years ago and compared it to
what the market concentration is today after a number of very
large mergers of not only vertically integrated oil companies, but
refining companies as well.

In 1993, the largest five oil refiners in the United States con-
trolled 34.5 percent of national refining capacity. The largest 10 in
1993 controlled 55.6 percent of capacity. Now fast forward to 2004
after a number of very large mergers. The largest five now have
56.3 percent of capacity, so today the largest five refiners control
more capacity nationally than the largest 10 did a decade ago, and
the largest 10 refiners today control 83.3 percent of nation