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1992 NON-STATUTORY EMPLOYEE STOCK. OPTION AGREEMENT

STERLING
SOFTWARE
‘This Stock Option Ag (the "A ") is entered into by and between Sterling
_Software, Inc., 2 Delaware corporation (the "Company"), and Sam Wyly, an employee, director -

or other advisor of the Company or one of its subsidiaries (the "Participant”). The Company
and the Participaat agree as fouows

‘1. Grant of Option. Pursuant 10 a duly adopted resolution of the Board of Directors
of the Company or a duly appointed committee thereof (as used herein, "Committee” shall mean
the Board of Directors of the Company or its duly appointed committee, as applicable), the
Company hereby grants to the Participant an option (the "Option") pursuant to the mules and
regulations of the Company’s 1992 Non-S v Stock Option Plan (the "Plan*) to purchase
from the Company a total of 400,000 shares of the Company’s common stock, par vatue $0.10
per share ("Common Stock"), at in exercise price per share of $29.00 (Twenty-Nine and 00/100
dollars) (the "Exercise Price”), in the amounts, during the periods and upon the terms and
conditions set forth herein and in the Plan.

2. Time of Exercise. The Option may be exercised, in whole or in part, at any time
commencing May 23, 1995,

Notwithstanding the above vesting schedule, in the event of a Change of Control (as
definad in Section 7 of the Employment Agreement dated July 7, 1987 between the Participant
and the Company and any d thereto) or a threatened Change of Control, all of the
unexercised portion of this Option shall become immediately exercisable. Whether a Change
of Control is threatened shall be determined solely by the Board of Directors of the Company.

3. Term. The Option and all rights incident tﬁe:eto shall terminate ten years from
November 23, 1994 (the "Expiration Date").

4. Restrictions on Exercise. The Option:

". (@)  May be exercised only with respect to full shares and no fractional shares
of Common Stock shall be issued upon exercise of the Option; and

(b)  May be exercised in whole or in part, but no certificates representing
shares subject to the Option shall be delivered if any requisite registration with, clearance
by, or consent, approval or authorization of, any governmental authority of any kind
having jurisdiction over the ise of the Option, or issuance of securities upon such
exercise, shall not have been obtained or secured.
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5. Manner of Exercise. The Option may be exercised by written notice to the
Company of the number of shares being purchased and the Exercise Price to be paid,
accompanied by the following:

(a)  Full payment of the Exercise Price in United States dollars, or in shares
of Common Stock then owned by the Participant, or in any other form of valid
consideration, or a combination of any of the foregoing as required by the Committee in
its discretion; and

i execare such documents as the Company in
its discretion shall deem necessary to (i) evidence such exercise of the Option, (i)
determine whether registration is then required under the Securities Act of 1933, as then
in effect, and (}if) comply with or satisfy the requirements of the Securities Act of 1933,
or any other federal, state or local law, as then in effect.

If Coraomon Stock is to constitute all or any portion of the Exercise Price, it shall be
valved at its fair market value, as determined by the Committee on the basis of such factors as
the Committce may deem appropriate; provided that if at the time the determination of fair
market value is made, the shares of Common Stock are admitted to trading on a national
securities exchange for which sale prices are regularly reported, the fair market value of the
shares shall not be less than the lower of (i) the mean between the closing bid and asked prices
reparted for, or (if) the closing price of, the Common Stock on that exchange on the mest recent
trading day preceding the date on which the Option is exercised. For purposes of the preceding
sentence, the term “national securities exchange” shall also include the National Association of
Securities Dealers Automated Quotation System and the over-the-counter market. Any federal,
state or local taxes required to be paid or withheld at the time of exercise shall be paid or
withheld in full prior to any delivery of shares upon exercise.

6. Transferability of Options. This Option may be transferred by the holder hereof
upon five (5) days prior written notice to the Company.

7. Rights as Stockholder. Neither the Participant nor any of the Parficipant’s
beneficiaries shall be deemed to have any rights as a stockholder with respect to any shares
covered by the. Option until the issuance of a certificate to the Participant for such shares.

8. Capital Adjustments. The mumber of shares of Common Stock covered by the
Option evidenced by this Agreement, and the Exercise Price thereof, shall be subject to
adjustment to reflect any stock dividend, stock split, share combination, exchange of shares,
recapitalization, merger, consolidation, separation, reorganization, liquidation, or the like of,
or in any manuer involving the Company. Except as provided in this Section 8, ne adjustment
shall be made for dividends or other rights for which the record date is prior to the issuance of
the certificate or certificates representing shares issued pursuant to the Option.

2-
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9. Rights in Event of Death of Participant. If the Participant dies prior to the
Expiration Date, any unexercised portion of the Option shall become immediately exercisable
and shall continue to be exercisable in accordance with the terms of this Agreement by the
Participant’s estate or a person who acquired the right to exercise the Option by bequest or
inheritance or by reason of the death of the Participant or, if applicable, by any transferee of the
Option.

10.  Stock Purchased for Investment. Unless the shares are covered by a then current
and effective registration statement under the Securities Act of 1933, as then in effect, the
Participant;-by-accepting the-Option; represents; warrants; COVeNsms and agrees on bebalf of the
Participant and the Participant’s transferees that 2ll shares of Common Stock purchased upon the
exercise of the Option will be acquired for investment and not for resale or distribution, and that
upon each exercise of any portion of the Option, the person entitled to exercise the same shall
furnish evidence satisfactory to the Company (including a written and signed representation) to

the effect that the shares are being acquired in good faith for investment and not for resale or
distribution,

11.  Notices. Each notice relating to this Agreement shall be in writing and delivered
in person or by certified mail to the proper address, Each notice shall be deemed to have been
given on the date it is received. Each notice to the Company shall be addressed to it at its
principal office, now 8080 North Central Expressway, Suite 1100, Dallas, Texas 75206,
attention of the Secretary. Each notice to the Participant or other person or persons then entitled
to-exercise the Option shall be addressed to the Participant or such other person or persons at
the Participant's address specified below., Anyone to whom a notice may be given under this
Agreement may designate a new address by notice to that effect.

12.  Rights in Event of Termination of Employment Other Than as a Result of Death.
If the Participant ceases to be employed by the Company or one of its subsidiaries prior to the
Expiration Date, other than as a result of death, any unexercised portion of the Option shall
continue 1o be exercisable in accordanice with the terms of this Agreement by the Participant or,
if applicable, by any transferes of the Option,

13.  Emplayment. This Agreement does not confer upon the Participant any right to
be smployed or to contimue in the employ of the Company or any of its subsidiaries, nor does
it in any way interfere with the right of the Company or any such subsidiary to terminate the
employment of the Participant at any time.

14.  No Obligation to Exercise Oprion. This Agresment does not impose any
obligation upon the Participant to exercise the Option.

15.  Law Governing. This Agreement is intended to be performed in the State of
Texas and shall be construed and enforced in accordance with and governed by the laws of such

State, except as to matters of corporate law, which shall be governed by the laws of the State
of Delaware,
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IN WITNESS WHEREQF, the Company and the Participant bave executed this
Agreement as of the 23rd day of November, 1994,

STERLING SOFTWARE, INC.

o G A

— &filing T Williams

President and Chief Executive Officer

PARTICIPAN\T:@ //W(ﬁ

Signature

 _Gm WMy

Print Name

Address for Notice

L0 N Oondrat Bepwy. LB3I

Thllas TX 95904

374973/D

CONFIDENTIAL
HST_PSI004830



3337

MICHAELS STORES, INC.
NON-STATUTORY STOCK OPTION AGREEMENT

This Non-Statutory Stock Option Agreement (the "Agreement") ‘is
entered into by and between Michaels Stores, Inc., a Delaware
corporation (the "Company"), and Charles J. Wyly, Jr., an employee,
director or other advisor of the Company or one of its subsidiaries
(the "Participant"). The Company and the Participant agree as

follows:

1. . Grant of Option. Pursuant to a duly adopted resolution
of the Board of Directors of the Company or a duly appointed
committee thereof (collectively referred to herein as the "Boarg"%),
the Company hereby grants to the Participant a non-statutory optior
(the “Option") pursuant to the rules and regulations of the
Company’s 1992 Non-Statutory Stock Option Plan (the "Plan") to
purchase from the Company a total of 300,000 shares of the
Company‘s Common Stock, par value $.10 per share ("Common Stock"),
at an exercise price per share of $20.625 (the "Exercise Price'"),
in the amounts, during the periods and upon the terms and
conditions set forth herein.

2. Time of Exercise. Subject to the other terms hereof, the

Option may be exercised, in whole oxr in part, according to the
following schedule:

Percentage Exercisable Date

28% August 19, 1993
25% August 19, 1994
25% August 19, 1995
25% August 19, 1996

The unexercised portion of the Option from one period may be
carried over to a subsequent period or periods and the right of the
Participant to exercise the Option as to such unexercised portion
shall continue for the entire term. KNotwithstanding the foregoing,
however, the Option shall become immediately exercisable in full if
either (i) the Company’s net income per share over any period of
four consecutive fiscal quarters is at least $2.00 or (ii) the
average closing price of the Company’s Common Stock as quoted by
NASDAQ or "any stock exchange over any period of 90 consecutive
calendar days is at least $40.00 per share, in either case giving
appropriate effect to, and making appropriate adjustment for, any
change in capitalization of the Company, such as a stock dividend,
stock split, reverse stock split, share combination, exchange of
shares, merger, consolidation, reorganization, liguidation, or the
like, of or by the Company. In no event may the Option be
exercised in whole or in part after the expiration of the term
described in Section 3 below.

MSNY 815795
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3. Term. Subject to the other terms hereof, the Option and
all rights incident thereto shall terminate on August 18, 1997.

4, estrictions o eycise. The Option:
(a) May be exercised only with respect to full shares

and no fractional shares of Common Stock shall be issued upon
exercise of the Option; and

g {b)y—May—be—exercised—in—wheole—or—in—part,—but—no
certificates representing shares subject to the Option shall be
delivered 1f any requisite registration with, clearance by, or
consent, approval or authorization of, any governmental authority
of any kind having jurisdiction over the exercise of the Option, or
issuance of securitids upon such exercise, shall not have been
taken or secured.

5. Manner of Exercise. The Option may be exercised by
written notice to the Company of the number of shares being
purchased and the Exercise Price to be paid, accompanied by the
following: .

(a) (i) Full payment of the Exercise Price in United States
Dollars, or in shares of Commoh Stock then owned by the
Participant, or in any other form of valid consideration, (ii) a
copy of irrevocable instructions from the Participant to a broker
or dealer, reasonably acceptable to the Company, to sell certain of
the shares purchased upon exercise of the Option or pledge them as
collateral for a loan and promptly deliver to the Company the
amount of sale or loan proceeds necessary to pay the Exercise
Price, or (iii) a combination of any of the foregoing as required
by the Board in its discretion; and

(b} An undertaking to furnish or execute such documents as
the Company in its discretion shall deem necessary (i) to evidence
such exercise of the Option, (ii) to determine whether registration
is then required under the Securities Act of 1933, as then in
effect and (iii) to comply with or satisfy the requirements of the
Securities Act of 1933, or any other federal, state or local law,
as then in effect.

If Common Stock is to constitute all or any portion of the Exercise
Price, it shall be valued at its fair market value, as determined
by the Board on the basis of such factors as the Board may deen
appropriate; provided that if at the time the determination of fair
market value is made, the shares of Common Stock are admitted to
trading on a national securities exchange for which sale prices are
regularly reported, the fair market value of the shares shall not
be less than the lower of (i) the mean between the closing bid and
asked prices reported for, or (ii) the closing trade price of, the
Common Stock on that exchange on the date or most recent trading
day preceding the date on which the Option is exercised. For

\stke\opt\81982.np - 2
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purposes of the preceding sentence, the term "national: securities
exchange” shall include without limitation the National Association
of Securities Dealers Automated Quotation System and the over-the-
counter market. Any federal, state or local taxes required to be
paid or withheld at the time of exercise shall be paid or withheld
in full prior to any delivery of shares upon exercise. Upon due
exercise of the Option, the Company shall issue such shares
registered in the name of the person exercising the Option or as
directed by such person in writing reasonably acceptable to the
_Company

6. Transferability _of oOption. This Option may be
transferred by the holder hereof upon five (5) days prior written
notice to the Company.

7. Rights as Stockholder. Neither the Participant nor any
of the Participant’s beneficiaries shall be deemed to have any
rights as a stockholder with respect to any shares covered by the
Option until the issuance of a certificate to the Participant for
such shares. *

8. C. t ustme .. If the outstanding shares of Common
Stock are increased, decreased, changed into or exchanged for a
different number or kind of shares ‘or securities through merger,
consolidation, combination, exchange of shares, other
reorganization, recapitalization, reclassification, stock dividend,
stock split or reverse stock split, an appropriate and
proportionate adjustment shall be made changing the number or kind
of shares allocated to unexercised portions of the Option. Any
such adjustment shall be made without ¢hange in the aggregate
Exercise Price applicable to the unexercised portions of the
Option, but with a corresponding adjustment in the Exercise Price
for each share covered by such unexercised portions. Except as
otherwise specifically provided herein, no adjustment shall be made
for dividends or other rights for which the record date is prior to
the issuance of the certificate or certificates representing shares
issued pursuant to the Option.

9. . Rights in FEvent of Death of Partjcipant. If the
Participant dies prior to termination of the Participant’s rights
to exercise the Option in accordance with the provisions of this
Agreement without having exercised the Option as to all shares
covered thereby, the Option may be fully exercised as to the
unexercised portion thereof and subject to all other conditions of
the Plan and this Agreement by the Participant’s estate or a persen
who acquired the right to exercise the Option by bequest or
inheritance or by reason of the death of the Participant, provided
the period during which the Option may be so exercised shall not
continue beyond the expiration of the Option or one year from the
date of the Participant’s death, whichever date first occurs.

MSNY 915797
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10. vestment. Unless the shares are
covered by a then current and effective registration statement
under the Securities Act of 1933, as then in effect, the
Participant, by accepting the Option, represents, warrants,
covenants and agrees on behalf of the Participant and the
Participant’s transferees that all shares of Common Stock purchased
upon the exercise of the Option will be acguired for investment and
not for resale or distribution, and that upon each exercise of any
portion of the Option, the person entitled to exercise the same
shall furnish evidence satisfactory to the Company (including a
written and signed representation) to the effect that the shares
are being acquired in good faith for investment and not for resale
or distribution. The Participant’ understands and agrees that all
certificates evidencing any 'of the shares purchased upon the
exercise of the Option shall béar a legend, prominently stamped or
printed thereon, reading substantially as follows:

The shares represented by this certificate have not been
registered under the Securities Act of 1933, as amended (the
"Act®), or the securities law of any state (a "State Act").
The shares have been acquired for investment and may not be
transferred or otherwise disposed of unless such shares are
then registered under the Act and any applicable State Acts or
the issuer has received an cpinion of counsel, satisfactory to
the issuer, that such transfer does not require registration
under the Act or any State Act.

11. Notices. Each notice relating to this Agreement shall be
in writing and delivered in person or by certified mail to the
proper address. Each notice shall be deemed to have been given on
the date it is received. Each notice to the Company shall be
addressed to it at its principal office, now 5931 Campus Circle
brive, Irving, Texas 75063, Attention: Secretary. Each notice to
the Partxcipant or other person or persons then entitled to
exercise the Option shall be addressed to the Participant or such
other person or persons at the Participant’s address specified
below. Anyone to whom a notice may be given under this Agreement
may designate a new address by notice to that effect.

12. No Obligation to Exercise Option. This Agreement does
no:ilmpose any obligation upon the Participant to exercise the
Option.

13. Emplovment. This Agreement does not confer upon the
Partlczpant any right to be employed or to continue in the employ
or service of the Company or any of its subsidiaries, nor does it
in any way interfere with the right of the Company or any such
subsidiary to terminate the employment or service of the
Participant at any time.
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14. W A% This Agreement is intended to be
performed in the State ot Texas and shall be construed and enforced
in accordance with and governed by the laws of such State, except
as to matters of corporate law, which shall be governed by the laws
of the State of Delaware.

IN WITNESS WHEREOF, the Company and the Participant have
executed this Agreement as ‘of the 13th day of August, 1992.

MICHAELS STORES, INC.

%fﬂ
L3644 1010

Social Security Number

Address for Notice to Participant:

MSNY 815799
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STERLING COMMERCE, "INC
1996 STOCK OFPTION PLAN

Stock Option Adgreement

This Stock Option Agreement (the "Agreement"”) is entered
xate—bywaad-between—stesiing—eemme;ee~—;aer-a—9elaware
corporation (the "Company"), and Sam Wyly (the "participant®).
The Company and the Partlc;pant agree as follows:

1. Grant of stock option. Pursuant to a duly adopted
resolution of the Special Stock Option Committee on February 12,
1996 (the "Date of Grant®), the Company hereby grants to the
Participant, upon the terms and conditions set forth below and
subject to the terms and conditions of the Company’s 1996 Stock
Option Plan (the "Plan"), an option (the “Stock Option®) to
purchase from the Company a total of 3,000,000 shares of the
Company’s common stock, par value $0.01 per share )
("Common Stock®), at an exercise price per share {the . $ 24
"gption Price") equal to the price per share to the public of the
shares of Common Stock offered and sold by the Company in the
underwritten initial offering of the Common Stock ("IPOY).
Notwithstanding the foregoing, this Stock Option will be
effective on the date on which the purchase and sale of the
Common Stock pursuant teo the IPO first ceccurs and may not be
exercised prior to such date. Any terms, when used in this
Agreement with initial capltal letters but not defined herein,
have the same meanings as in the Plan, the provisions of which
are incorporated into this Agreement by reference. The
Participant acknowledges receipt of a copy of the Plan.

2. Time of Bxercise. The Stock Option may be exercised,
in whole or in part, at any time on or after the date on which
this Stock Option becomes effective, as provided in Section 1,
without regard to whether the Participant is an employee of the
Company or any Subsidiary at the time of exercise. In no event
may the Stock Option be exercised in whole or in part, however,
after the expiration of the term described in Section 3 below.

3. Tern. The Stock Option will expire and all rights
under this Agreement will terminate on the tenth anniversary of
the Date cof Grant,

4. . Rest ct .ons_on Exercise. Thg_stchmggtign:

{a) may be exercised only with respect to full shares
and no fractional shares of Common Stock will be issued upon
exercise of the Stock Option; and

(b} mway be exercised in whele or in part, but no
certificates représenting shares subject to the Stock Optien

DLMAIND2 Doe: 210247 1 L
Permanent Subcommittee on Investigations
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will be delivered if any requisite registration with,
clearance by, or consent, approval or authorizat%on.of, any
governmental authority of any kind having jurisdiction over
the exercise of the Stock Option, or issuance of securities
upon such exercise, has not been obtained or secured.

. 5. _Manner of Exercise. The Stock Option may be exercised

by written notice to the Company of the number of shares being
purchased and the Option Price to be paid, accompanied by full
payment of the Option Price (a) in cash or by check acceptable to
the Company, (b} by the transfer to the Company of shares of
Common Stock owned by the Participant for at least six months and
having an aggregate fair market value per share at the date of
exercise equal to the aggregate Option Price {provided that the
payment method described in this clause (b) will not be available
at any time that the Company is prohibited from purchasing or
acqguiring such shares of Common Stock), or (¢) by a combination
of any of the foregoing, provided that payment of the Option
Price may alsc be made by deferred payment from the proceeds of
sale through a bank or broker of some or all of the shares to
which the exercise relates. Any federal, state or local taxes
reguired to be paid or withheld at the time of exercise will be
paid or withheld in full prior to any delivery of shares upon
exarciss.

6. . Transferabilityv of Stock Options. This Stock Option

may be transferred by the Participant on five days prior written
notice to the Company.

7. Rights as Stockholder. Neither the Participant nor any

of the Participant’s beneficiaries will be deemed to have any
rights as a stockholder with respect to any shares covered by the
Stock Option until the issuance of a certificate to the
Participant for such shares.

8. Adjustments. The number of shares of Common Stock
covered by the Stock Option evidenced by this Agreement, and the
Option Price therecof, will be subject to adjustment as provided
in the Plan. No adjustment will Be nmade for dividends or other
rights for which the record date is prior to the issuance of the
certificate or certificates representing shares issued pursuant
to the Stock Option.

oo 8. Rights ip Fvent of Death of ticipant. _In_the .event. .. ____
'Of the déatn of the participant, the Stock Option may be
exerc@sed by the Participant’s estate or a person who acquired

the right to exercise the Stock Option by beguest or inheritance

or by reason of the death of the Participant. In no event may

the Stock Option be exercised after the expiration date set forth

in Section 3.

DLMAINGZ Do 210247 1 ~2= WYL
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10. Sto P se or Investmwent. Unless the shares are
covered by a then current and effective registration statement
under the Securities Act of 1833, as then in effect, the
Participant, by accepting the Stock Option, represents, warrants,
covenants and agrees on behalf of the Participant and the
Dawf-h--i?nni-lc transferess that all shares of Common Stock

purchased upon the exercise of the Stock Opticn will be acguired
for investment and not for resale or distribution, and that upen
each exercise of any portion of the Stock Option, the person
entitled to exercise the same will furnish evidence satisfactory
to the Company (including a written and signed representation) to
the effect that the shares are being acquired in good faith for
investment and not for resale or distribution. The Participant
agrees to furnish or execute such documents as the Company in its
discretion deems necessary to (a) evidence such exercise of the
Stock Option, (b) determine whether registration is then required
under the Securities Act of 1933, as then in effect, and (¢} .
comply with or satisfy the requirements of the Securities Act of
1933, or any other federal, state or local law, as then in~
effect.

11. Notices. Fach notice relating to this Agreement will
be in writing and delivered in persen or by certified mail to the
proper address. Each notice will be deemed to have been given on
the date it is received. Each notice to the Company will be
addressed to it at its principal office, now B080 Noxrth Central
Expressway, Suite 1100, Dallas, Texas 75206, attention of the
Secretary. Each notice to the Participant or other person or
persons then entitled to exercise the Stock Option will be
addressed to the Participant or such other person or persons at
the Participant’s address specified belew. Anyone to whom a
notice may be given under this Agreement may designate a new
address by notice to that effect.

12. Emplovment. This Agreement does not confer upon the
Participant any right to be employed or to continue in the employ
of the Company or any Subsidiary, nor does it in any way
interfere with the right of the Company or any Subsidiary to
terminate the employment of the Participant at any time.

13. No obligation to Exercise Stock Option. This Agreement
does not impose any obligation upon the Participant to exercise
the Stock Option. e e

14. Amepdments. The Special Stock Option Committee may,
without the consent of the Participant, amend this Agreement, or
otherwise take action, to accelerate the time or times at which
the Stock Option may be exercised, to extend the term described
in Section 3 above, to waive any other condition or restriction
applicable to the Stock Option or to the exercise of the Stock
Option, to reduce the Option Price and to make any other change

DLMAING? Dos: 210247 1 -3= WYL
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pernitted to be made under the Plan without the consent of the
Participant; and may amend the Agreement in any other respect
with the consent of the Participant.

15. gGoverning Law. 'This Agreement is intended to be
-performed i the State of Texas and will be construed and—
enforced in accordance with and governed by the laws of such
state, except as to mattaers of corporate law, which will be
governed by the laws of the atate of Delawars.

IN WITNESS WHEREOF, the Company and the Participant have
executed this Agreement as of the Jat day of February, 1996.

STERLING COMMERCE, INC.

eE AR

By:
Sterlipd L. Willianms -
Chairman and Chief Executive
Officer

PARTICIPANT:

By: M
Sam Wyly e éﬂ

Social Security Number:

Address for Notice:
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AMENDMENT TO
NON-STATUTORY STOCK ON AGRE]

THIS AMENDMENT, made and entered into as of the X} _day of [N #¢imbhe(” 1995,
between Sterling Software, Inc., a Delaware corporation (the “Company™); Sam Wyly, an
individua! (the “Participant™); and Aundyr Trust Company Limited, Trustee of The Crazy Horse
Trust, a trust created under the laws of the Isie of Man (“Transferee”).

-
T

WHEREAS, the Company and Participant have entered into that certain Non-Statutory
Stock Option Agreement dated as of November 23, 1994 (the “Option Agreement”), pursuant to
which the Participant was granted an option to purchase 400,000 shares of Common Stock of the
Company at an exercise price of $29.00 per share (the “Option”); and

WHEREAS, Participant has transferred and does hereby transfer his right to purchase
400,000 shares of Common Stock of the Company under the Option Agreement to Transferee;
and

WHEREAS, it is necessary and desirable to amend the Option Agreement to reflect such
transfer.

NOW, THEREFORE, for and in consideration of the promises, covenants and conditions
contained herein, the parties hereto agree as follows:

1. The Participant hereby transfers and gifis his rights, title and interest under and to
the Option Agreement to Transferee effective as of the date set forth above,

2. The initial paragraph of the Option Agreement is hereby amended in its entirety to
read as follows:

This Amended Non-~Statutory Sgck Option Ag (the “Agr 1) is
0 entered into by and betw S}er‘ling ﬁgg;wm, Ing., a Delaware corporation (the

“Comparny”™), and AundygLimited, a corporation organized in the Isle of Man, British
Isles, acting as Trustee of the The Crazy Horse Trust, a trust created under the laws of the
Isle of Man (“Optionee’™); the Optionee is the transferee from Sam Wyly of the option to
purchase shares of the Company’s common stock granted pursvant to the Non-Statutory
Stock Option Agreement dated November 23, 1994, between the Company and Sam
Wyly. The Company and Optionee agree as follows:

3. At every place where the Option Agreement uses the term “Participant”, that term
shall be replaced with the term “Optionee”,

4. There being no further additions, deletions, modifications or amendments thereto,
the Option Agreement shall otherwise remain in full force and effect as originally written,

Permanent Subcommittee on Investigations
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EXECUTED as of the day and year first above written,

STERLING SOFTWARE, INC.

amenini 5.dog

ecutive Vice President

PARTICIPANT

_Saulhl”
O

TRANSFEREE

AUNDYR TRUST COMPANY LIMITED, Trustes

CONFIDENTIA
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AMENDMENT TQ
NON-STATUTORY STOCK QPTION AGREEMENT

THIS AMENDMENT, made and entered into as of the 3gi day of Qogeanis-, 1995,
between Sterling Software, Inc., a Delaware corporation {(the “Company™); Charles J. Wyly, Jr. an
individual (the “Participant™), and Lorne House Trust Limited, Trustee of The Woody

WITNESSETH:

WHEREAS, the Company and Participant have entered into that certain Non-Statutory
Stock Option Agreement dated as of November 23, 1954 (the “Option Agreement™), pursuant to
which the Participant was granted an option to purchase 400,000 shares of Common Stock of the
Company at an exercise price of $29,00 per share (the “Option”); and

WHEREAS, Participant has transferred and does hereby transfer his right to purchase
300,000 shares of Common Stock of the Company under the Option Agreement to Transferee;
and

WHEREAS, it is necessary and desirable to amend the Option Agreement to reflect such
transfer.

NOW, THEREFORE, for and in considerstion of the promises, covenants and conditions
contained herein, the parties hereto agree as follows:

1. The Participant hereby transfers and gifts his rights, title and interest under and to
the Option Agreement to Transferee effective as of the date set forth above.

2. The initial paragraph of the Option Agr is hereby ded in its entirety to
read as follows:

This Amended Non-Statutory Stock Option Agreement {the “Agreement™) is
entered into by and between Sterling Software, Inc., a Delaware corporation (the
“Company™), and Lome House Limited, a corporation organized in the Isle of Man,
British Isles, acting as Trustee of The Woody International Trust, a trust creatsd undes the
taws of the Isle of Man ("Optionee™); the Opti isthe feree from Charles J. Wyly,
Jr. of the option to purchase shares of the Company's common stock granted pursuant to
the Non-Statutory Stock Option Agreement dated November 23, 1994 between the
Company and Charles J. Wyly, Jr. The Company and Optiones agres as follows:

3. At every place where the Option Agreement uses the term “Participant”, that term
shall be replaced with the term “Optiones™.

4, There being no further additions, deletions, modifications or amendments thereto,
the Option Agreement shall otherwise remain in full force and effect as originally written,

+
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EXECUTED as of the day and year first above written.

STERLING SOFTWARE, INC.

nnette Meier,
Ixecutive Vice President

PARTICIPANT

L ady)-

Charles J. Wyly, Jr. !

TRANSFEREE:

LORNE HOUSE TRUST LIMITED, Trustee
of The Woody International Trust

D PR ) 1

s, “aReIons "
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STERLING COMMERCE, INC.
1996 STOCK OPTION PLAN

e

This Third Amendment to Stock Opuon Agreement (this "Amendmmt‘) is entered mm
by and betwe:n Sb:dmg Commm ., 2 Dc!aware ootpommn (the "Company”), and

A, TheCompanymdSamWyiyenmmdmasmckOpmnAgreemem,dmd
Fehruary 12, 1996 (the "Agreement*).

B. ByAmemimenthtockOpuonAgiment dated March 7, 1996, Sam Wyly
transferred his rights under the Agrrement to Aundyr Trust Company Limited, TmstecofThc
CrazycheTnnt,aMcxeatedunderth&IzmoftheIsleofMan(“Anndyr’)

C. By Secomd Amendment to Stock Option Agreement, dated March 7, 1996,
Aundyr transferred its rights under the Agreement to the Paticipant,

D.  For good and valuable consiieration, receipt of which is hereby acknowledged,
the Company and the Participant desire to-amend the Agreoment as set forth below.

NOW, THERERORE, the Company and the Participant agree as follows:
L Section 2 of the Agreement {5 hercby amended in its entirety 0 read as follows:

*2.  Time o Fxercise. The Stock Option may be exercised, in whole
or in part, at any time on or after the sccond business day after the first
anniversary of the record date (the "Recond Date™) estuhlished by the Board of
Directors of Sterliog Sof:ware,lnc ("Sterling Software”) with respect fo the
spociol dividond ipth the - dictrib to all holders of Starfing
Soﬁwarescommnstock,parvalueimpexshaxe,ofanshmsofcommon
stock, per value §.01 per shate, of the Company owned by Sterling Software on
the Record Date. Notwithstanding the foregoing, in the event of a Change in
Control (s hereinafter defined) or a threatened Change in Comtrol, all of the
unexercised portion of the Stock Option will become immediately exerciseable.
Whether 2 Change in Cantrol is threatensd will bo determined solely by the
Board. The Stock Option may be exervised without regard to whether the
Participant is an employse of the Company or any Subsidiary at the time of
exercise. Tn ni event may the Sinck Option he exarcised in whole or in part,
however, after the axpiration of the term deseribed in Section 3 below.

of this Ap t, “Chn.ngo in Comml" moans tho

Tor
< agourrence-of anyof Mfollowmg ovents: e e

@) the Company is mergsd, ronsolidarst or teorganizedd dnin or with
anotber corporation or other Jegal person, and as 2 result of such merger, consolidation
or reorgmiation loss than two-thirde of the combinad vating power of the then-
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Suk”) of such corpotatiter orperson immediirly sfier such transaction are held i the

—-...agpiegaie by the holders of Voting Stock of the Company immediately prior to such
transaction;

()  the Company sells or otherwise transfers all or substantially alf of its
assets (o another corporation or other legal person, and sz a result of such sale or
transfor less than two-thirds of the combined voting power of the then-outstanding

. Voting Siock of such corporation or person immediately after such sale or transfer is
held in the aggregate by the holders of Voting Stock of the Company immediately prior
to soch salz or wansfer;

(¢) there i5 a report filed on Schedule 13D or Schedule 14D-1 {or any
successor schedule, form or report), cach as promulgated pursuant to the Act,
disclosing that any person (as the texm “pervon™ is used in Section 13(d)(3) ar Section
14(d)(2) of the Act) has become the beneficial owner (as the term “beneficial owner” is
defined under Rule 13d.3 or any successor mle or regulation promulgated vnder the
Act) of securities representing 20% ox more of the combined voring power of the then-
outstanding Voting Stock of the Company;

(@ the Company files 2 report or proxy statement with the Securities and
Exchange Commission putsuant to ¢he Act disclosing in Tesponse to Form 8-K or
Schedule 14A {or any successor schedule, form or report or item thersin) that & change
in contml of the Company has acostered or will necur in the fotare putrspant to any
then-existing contract or transaction; or

()  if, during any period of two consccotive years, individuals who at the
beginning of any snch period comstitute the directors of the Company cease for any
reason 1o constitate at least a majority thereof; provided, however, that for puposes of
this clause (2) each director who is first elected, or first nominated for election by the
Company's stockholdess, by a vote of at least two-thirds of the directors of the
Company (or a committee thereof) then still in office who were dirsctors of the

y at the beginning of any such period will be deemed to have been a director of
tbccompanyatthebcg:mnngofsud:pmod

Notwithstanding the foregoing provisions of clanses (¢) or (d) above, unless otherwise
determined in a specific case by majority vote of the Board, a "Chango in Control” will not be
deemedmhxveoccunadfotputpuswufdanse(c)ardausc(d}abovcsalclybmse(A)the
Company, (B) a Sebsidiary, (C} any Company-sponsored employee stock ownership plan or
any other employee benefit plan of the Company or any Subsidiary or (D) Sterfing Software,
Ing. or auy of its wholly owiid subsidiaries (collestively, "SEWY) either files or bocomes
obligated to file s report or 2 proxy staterment under or in response to Schedule 13D, Schedule
14D-1, FonnS—KorScheduleuA(ormymomsorschedulc form or report or item therein)
_tndor tho Aot disolosing bane[ivinl uwnwubip by it of shdres of Votlng Stock of the Company,
“Wiiedigr it excess of 20% or otherwise, or because the Company rports that & change i T
conm!oﬂheCompwyhasowuuedurw:ﬂmwrmmefum:ebymscnofsuchbenaﬁcm
ownerchip or a2y incsesse or docrease thoreof: provided, howawer, that tha exesptinn
contained in clanse (D) shove with Tespect to the beneficial ownership of Voting Stock of the

2
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Company by SSW will expire, withour further action, cffective as of the date on which SSW
no longer beneficially owns move than 10% of the outstaading Voting Stock of the Company.”

2. Tn alt other respacts, the terms of the Agreement will remsin in full force and -

This Amendment is effective as of September 13, 1996.

STERLING COMMERCE; ING:

By: MM/ e %

PARTICIPANT

Moberly Limited, an Isle of Man corporation
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AMENDMENT TO
NON-STATUTORY STOCK OPTION AGREEMENT

THIS AMENDMENT, made and entered into as of the _Zﬁi day of Qgggmbm 1995,
between Michaels Stores, Inc., a Delaware corporation (the “Company”); Charles J. Wyly, Jr., an
individual (the “Participant™); and MeesPierson (Isle of Man) Limited, Trustee of The Maroon
Creek Trust, a trust created under the laws of the Isle of Man (“Transferee”).

WITNESSETH:

WHEREAS, the Company and Participant have entered into that certain Non-Statutory
Stock Option Agreement dated as of the 19th day of August, 1992 (the “Option Agreement”),
pursuant to which the Participant was granted an option to purchase 300,000 shares of Common
Stock of the Company at an exercise price of $20.625 per share which price has been reduced to
$17.00 pursuant to the attached amendments dated September 28, 1995 (the “Option”); and

WHEREAS, Participant has transferred and does hereby transfer his rights under the
Option Agreement to Transferee; and

WHEREAS, it is necessary and desirable to amend the Option Agreement to reflect such
transfer.

NOW, THEREFORE, for and in consideration of the promises, covenants and conditions
contained herein, the parties hereto agree as follows:

1. The Participant hereby transfers and gifts his rights, title and interest under and to
the Option Agreement to Transferee effective as of the date set forth above.

2. The initial paragraph of the Option Agreement is hereby amended in its entirety to
read as follows:

This Amended Non-Statutory Stock Option Agreement (the “Agreement”) is
entered into by and between Michaels Stores, Inc., a Delaware corporation (the
“Company”), and Lome House Limited, a corporation organized in the Isle of Man,
British Isles, acting as Trustee of the The Maroon Creek Trust, a trust created under the
laws of the Isle of Man (“Optionee”); the Optionee is the transferee from Charles J. Wyly,
Jr. of the option to purchase shares of the Company’s common stock granted pursuant to
the Non-Statutory Stock Option Agreement dated August 19, 1992, between the
Company and Charles J. Wyly, Jr. The Company and Optionee agree as follows:

3. At every place where the Option Agreement uses the term “Participant”, that term
shall be replaced with the term “Optionee”.

4, There being no further additions, deletions, modifications or amendments thereto,
the Option Agreement shall otherwise remain in full force and effect as originally written.
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EXECUTED as of the day and year first above written.

MICHAELS STORES, INC.

amenbint.doc

By.

Mark V. Beasley,

Vice President d(
PARTICIPANT

kYol )

Charles J. Wyly, Ir.

TRANSFEREE

MEESPIERSON (ISLE OF MAN) LIMITED,
Trustee of The Maroon Creek Trust

By: DQN&LD H. egﬁggxk

s DieecroR

Feanicis WeB8B

%@eﬁ@& SEerzTAmy

CONFIDENTIAL
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AGREEMENT TO
TRANSFER STOCK OPTIONS

AND
__ANEND STOCK OPTION AGREEMENT~———"""" o
TS AGREEMENT is made (he 23" day of July, 2002, between Computer Associates Inte:matmual,
Inc. (the “Company™), Chardes J. Wylx, ir. (“Optionee”) and Quayle Limited (“Transferes™).

WHEREAS, the Company ant Optionee have previously ted an Opftion Ag dated March
31, 1997 (the “Option Agreement”), pursuant o which Optionee was issued an option to purchase 56 340 shares
of the Company’s Common Stock atan exercise price of $24.1835 per share {the “Option™), and

WHEREAS, Optionee represcnts that he has, to date, exercised the Option for an aggregate of 0~
shares, and

WHEREAS, the Option Agreanent allows for the transfer of the Option upon five days written notice
to the Compuany; and

WHEREAS, Optionee wishes to transfer his rights under the Oplion and the Option Agreement wilh
rtzpect 10 56,340 shares of the Compuny Common Stock (the “Transferred Option Shareg™) to Transferee;

NOW THEREFORE, the partics ugrece as follows:

1. The five-day notice peried is hereby waived by the Recretary of the Company punaruii to Section ¢
the Option Agreesnent.

2. Optionee hereby gives notice to Corpany that it is exercising its right o transfer the Option pursuant to
Section 6 of the Option Agreement,

3. The Option Agreament 35 hereby amended to 1o
tespect to the Transferred Option Shares.

vt that the Transferee is the Option holder w

4. Transteree shall be entitled to a1l of the rights of Ophonee under and pursuant to the Option Agresment
with respect to the Transferred Option Shares and, by this the Transferee agrees to be
‘bound by all of the termns of the Option greement

5. All parties acknowledge that the transfer of the Transferred Optien Shares by Optionee to Trmsferee is
a taxable transaction to Optiones und that Optionze shall be responsible for the 7porting of such transaction and
payment of any taxes with respect thersto,

Executed as of the date set forth below,

CONMPANY: TRANSFEREE:
Conputer Associates International, Inc. Quayle Limited M
By: By: ;ﬁ'\" P
( TRWTAY pd
Title: _S4E NP - che Tite: DI
Date: Q3w -¥V Date: A-10- 02
OPTION HOLDER A
/’*"
%i/w»&)(?/ﬁﬂ’ 3 X -
By: Date:__Sepk. 17, 3003

Charles 1. Wyly, Jr.

CA 001671
. CONFIDENTE
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AGREEMENT TO
TRANSFER STOCK OPTIONS

AMEND STOCK OPTION AGREEMENT

T THIS AGREEMENT {5 made the 73% day of Jaly, Z00Z, between Computer Associates international,
Ine. (the “Company”), Charles §. Wyly, Jr. {*Optionee™) and Quayle Limited (“Transferee™).

WHEREAS, the Company and Optiones have previously d an Option Ag t dated Qctober
8, 1996 (the “Option Agrecment™), pursuant to which 01)110)106 was issued an option fo purchase 450,720 shares
of the Company’ s Common Stock at an exercise price of $25.071 per share (the “Option™); and

WHEREAS, Optionee represeats that he has, to date, exercised the Option for an aggrepate of 0
shares, and

WHEREAS, the Option Agreement allows for the transfer of the Option upon five days written notice !
1o the Compauy, and

WHEREAS, Optiones wishes to transfer his rights under the Optionand the Option Agreement with
respect to 450,720 shares of the Company Comumnon Stock (the “Transferred Oplum Shares”) to Transferee;

NOW THEREFORE, the parﬂes agree as follows:

1. The five-day notice period is hereby waived by the Secretary of the Company pursuant to Section 6 of
the Option Agresment.
2. Optionee bereby gives notice to Company that it is exercising is right to transfer the Option pursuant to

Section 6 of the Option Apreement.

3. The Option Agrecment is hereby amended to reflect that the Transferes is the Option holder with
respect to the Transferrcs Option Shares.

4. Transferee shall be entitled to all of the rights of Optionee under and p to the Option A
with respect to the 't ferred Option Shares and, by ing this agr the Transfcree agrees to be
bound by all of the tenus of the Option Agreement.

S A3 partics acknowledge that the transfer of the Transferred Option Shares by Optionee to Transferee is
2 taxable trusaction to Optionee and that Optionet shall be responsible for the reporting of such transaction and
payment of any taxes with respect thereto.

Executed a5 of thz date s2t forth below.

COMPANY: TRANSFEREE:
Computer Assqgiates Inicrnational, Inc Quayle Limited
2% i S
i ST VA NTS
Title: Ex£z N© - <P Title: D 11LF € Ta R
Date: 423 =/ Date: 410~ 02
OPTION HOLDER
QW\J? Date:__Sopl. 17,2005
Charles 1 Wyly, . ¢

CA. 001672
CONFIDENTIAL

Confidential Treatment
Requested by CA
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AGREEMENT TO
TRANSFER STOCK OFTIONS
AND

AMEND STOCK OPTION AGREEMENT

THIS AGREEMENT is made the 23" day of July, 2002, between Computer Associates International,
Inc. {the “Company”), Sam Wyly (“Optionee™) and Greenbriar Limited (“Transferee”).

WHEREAS, the Company and Optionee have previously d an Option Ag dated October
8, 1996 {the “Option Agreement”}, pursuant to which Optionee was issued an option to purchase 859,185 shares
of the Company’s Coramon Stock at an exercise price of $25.071 per share {the “Option™); and

WHEREAS, Optionee represents that he has, to date, exercised the Option for an aggregate of ~0-
shares; and

WHEREAS, the Option Agreement allows for the transfer of the Option upon five days written natice
to-the Company; and

WHEREAS, Optionze wishes to transfer his rights under the Option and the Option Agreement with
respect to 859,185 shares of the Company Common Stock (the “Transferred Option Shares”) to Transferes;

NOW THEREFORE, the parties agree as follows:

1. The five-day notice period is hereby waived by the Secretary of the Company pursuant to Section 6 of
the Option Agreement.
2 Optionee hereby gives notice to Company that it is exercising its right to transfer the Option pursuant to

Section & of the Option Agreement.

3. The Option Agreement is hereby amended to reflect th. 4 the Transferee is the Option holder with

res;.- <t to the Transferved Option Shares, .

4. Transferee shall be entitled to all of the rights of Optionee under and pursuant to the Option Agreement
with respect to the Transferred Option Shares and, by ing this ag , the Transferee agrees to be

bound by all of the termss of the Option Agreement.

5. All parties acknowledge that the transfer of the Transferred Option Shares by Optionee to Transferee is
a taxable transaction to Optionee and that Optionee shall be responsible for the reporting of such transaction and
pa: ment of any taxes with respect thereto.

Executed as of the date set forth below.

COMPANY: TRANSFEREE:
Comp Associates International, Inc, Greenbriar Limited
By: By: [ = 20
¥ r\"/ TFa Zhfk 4 HEDins 4

Title: __Ere N <f Tite: P e cield,
Date: VT3 Y Date:
OPTION HOLDER
By: { A Date: 7700 Thot] Doz

Sam Wyly

alir/oo-

CA.001673
CONFIDENTIAL
Confidential Treatment
Requested by CA
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AGREEMENT TO
TRANSFER STOCK OPTIONS
AND

THIS AGREEMENT is made the 23" day of July, 2002, betwocn Computer Associates International
Inc. {the “Company”™), Sam Wyly (“Optionee”) and Greenbriar Limited (“Transferee”).

WHEREAS, the Company and Optionee have previously excculcd an Option Agreement datcd March
31, 1997 {the “Option Agr ), p to which Opti: was issued an option to purchase 112,680 shares
of the Company's Common Stock at an exercise price of $24 1835 per share (the “Option™); and

WHEREAS, Optionee represents that he has, to date, exercised the Option for an aggregate of ~0-
shares; and

WHEREAS, the Option Agresment allows for the transfer of the Option upon five days written notice
to the Company; and

WHEREAS, Optionee wishes to transfer his rights under the Option and the Option Agreement with
respect to 112,680 shares of the Compeny Common Stock {the “Transferred Gption Shares™) to Transferee;

NOW THEREFORE, the parties agree as follows:

1. The five-day notice period is hereby waived by the Secretary of the Company pursuant te Section 6 of
the Option Agreement.
2. Optionee hereby gives notice to Company that it is exercising its right to transfer the Option pursuant to

Section § of the Option Agreement.

3. The Option Agreement is hereby amended to reflect that the Transferee is the Option holder with
respect to the Transferred Option Shares.

4. Transferee shall be entitled to 2ll of the rights of Optionee under and pursuant to the Option Agreement
with respect to the Transferred Option Shares and, by ing this ag the Transferee agrees to be
bound by all of the terms of the Option Agreement.

5. All parties acknowledge that the transfer of the Transferred Option Shares by Optionee to Transferee is
a taxable transaction to Optionee and that Optionee shall be responsible for the reporting of such transaction and
payment of any taxes with respect thereto.

Executed as of the date set forth below.

COMPANY: TRANSFEREE:
Computer Asso@n;l,ntemnﬁona!, Inc Greenbriar 7
By: By: € ~
¥y n Y. 44 L Hel 0 N G
Title:_Exat NP - oPo Title: G B8 T
Date: __ 3787 Date: P2 o Tes st 22207,

OPTION H%
By: (k Date: a { 17 ‘1()3/
Sam Wyly (dj

CA 001674
CONFIDENTIAL
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MILLIMAN & ROBERTSON, INC.

Actuaries and Consultants

3800 First Interstate Bank
1445 Ross Avenue
Dallas, Texas 752022711
Telephone: 214/855-0100
Fax: 214/855-0850

~April 30,1992 I

M, Charles J. Wyly, Jr.

8080 North Central Expressway
Suite 1100, LB-31

Dallas, Texas 75206

Re: Private Annuity Agreement Between Charles J. Wyly, Jr. and Roaring Creek Limited
Dear Mr. Wyly:
As req) d by Sharyl Rob we have calculated the annual annuity payment under the

Private Anpuity Agreement between Charles J. Wyly, Jr, (Annuitant) and Roaring Creek
Limited (Obligor).

Our calculations indicate that the annual annuity payment, with the first
payment to be made on November 1, 1998 and to continue for your lifetime,
is $705,645.

Our calculations were based on the following information:

> Birth date of Charles J. Wyly, Jr.: Oclober 13, 1933
» Value of securities being transferred
under the terms of the agresment: $3,304,687
» Agresmaent date: April 13, 1992
» Intprest rate specified in ag B8.4% p annually

The amount of the annual annuity payment was calcnlated according to the provisions of
Section I of the Annuity Agreement, The annual annulty payment of $708,645 includes the

I i t (at 8.4% P ly} for the { period b the agree-
ment date and the annuily starting date (November 1, 1998) as specified by Section 2.4(b) of the
Agreement.

Albany » Atlasta » Boston # Chicago » Cincinnati « Dallas « Deuver « Hartford « Housion
Indianspolis « Ervine « Los Angeles « Milwaukee « Minneapolis « New York » Gmaba s Philadeiphia
Phoenix + Portland » St. Louiz ¢ Salt Luke City  San Diego » San Francisco » Seattle  Wasbington, D.C.

Internationally WOODROW MILLIMAN
Australix ¢ Austria » Belgium ¢ Bermuds « Canada » Channel Islands « Denmark
France » Germany « Ireland » Italy » Mexico » Netherlands » New Zealand « Norway
ilippines « Spain » United Kingdom » United States « West Indies
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Mr. Charles J. Wyly, Jr. .2 April 30, 1952

In accordance with Section 2.3 of the Agreement, our calculation utilized the Table R(1), based
on Life Table 80 CNSMT Single Life Remainder factor using an interest rate of 8.4%. This
factor was retrieved from the table published in Internal Revenue Service Notice 89-60 and has
a value of .33528 for age 65. The age 65 annuity factor produced from this value is:

1 - 33528
228 - 79133

With respect to the Private Annuity Agreement, the role of Milliman & Robertson was strictly
confined to calculating the annual annuity payment called for under the provisions of Section II
of the Agreement. We are not rendering an opinion on any other aspect of this transaction.

Please lot us know if you have any questions or if we can provide you with any additional
information.

Certified by: Reviewed by:

e %ﬂ%
Eric Ammann, FSA Michael §. Zwiener, FSA
Consulting Actuary Cansul Actuary

BA/MIZ/gss
ce:  Roaring Creek Limited
Attention: Sharyl Robertson

One East First Street
Reno, Nevada 89501

CANREWYLPEVREPL ET WYL

MILLIMAN & ROBERTSON, INC.

CONFIDENTIAL
SECI00028289
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MILLIMAN & ROBERTSON, INC.

Actuaries and Consultants

3800 Firat Interstate Bank
1445 Ross Avenue
Dallas, Texas 75202-2711
‘Telephone: 214/855-0100
Fax; 214/855-0950

“April 30, 1992

Mr. Sam Wyly

8080 North Central Expressway
Suite 1100, LB-31

Dallas, Texas 75206

Re: Privaie Annuity Agreement Between Sam Wyly and Morehouse Limited
Dear Mr. Wyly:

¥,

As req d by Sharyl Rob we have d the annual annuity payment under the
Private Annuity Agreement between Sam Wyly {(Annuitant) end Morehouse Limited (Obligor).

Our calculations indicate that the annual annuity payment, with the first
payment to be made on November 1, 1999 and to continue for your lifetime,
is $600,534,

Qur caleulations were based on the following information:

» Birth date of Sam Wyly: October 4, 1934
» Valus of securitiss being transferred
under the torms of the agreement: $2,584,653
» Agreament date: April 15, 1992
» Interest rate specifisd In ag 84% W y

The amount of the annual annuity payment was calculated according to the provisions of
Section II of the Annuity Agreement. The annual annufty payment of $600,534 includes the

adfu {at8.4% ip d ly} for the period bx the agree-
ment date and the annulty starting date (November 1, 1993) as specified by Section 2.4(b} of the
Agreemaent.

Albany » Atlants ¢ Boston » Chicago « Cincinsati » Detlas » Denver » Hartford o Houston
Indianapolis » Irvine « Los Angeles » Milwaukee « Minneapolis » New York » Omaha + Philadelphis
Phoenix  Portiand « 5. Louis + Sal Lake City ¢ Sas Diego » San Francisco » Seattie » Washington, D.C.

Internationally WOODROW MILLIMAN
Australia e Austriz « Belgium « Bermuda » Canada » Channel Islands » Denmark
France » Germany » Ireland = Italy « Mexico « Netherlands » New Zealaod « Norway
Philippines » Spain « United Kingdons » United States » West fadies
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Mr. Sam Wyly -2- April 30, 1992

In accordance with Section 2.3 of the Agreement, our calculation utilized the Table R(1}), based
on Life Table 80 CNSMT Single Life Remainder factor using an interest rate of 8.4%. This
factor was retrisved from the table published in Internal R Service Notice 89-60 and has
a value of 33528 for age 65. The age 65 annuity factor produced from this value is:

1735528 goimm

084

With respect to the Private Annuity Agreement, the role of Milliman & Roberison was strictly
confined to calculating the annual annuity payment called for under the provisions of Section I
of the Agreement. We are not rendering an opinion on any other aspect of this transaction.

Please let us know if you have any questions or if we can provide you with any additional
information.

Certified by:

é/é/ 7%%%,

Eric Ammann, FSA
Consulting Actuary

EAMIZ/gss

cc:  Morehouse Limited
Attention: Sharyl Rot
One Fast First Street
Reno, Nevada 89501

Reviewed by:

CAWRKIVYL.PBREP-LET.WYL

MILLIMAN & ROBERTSON, INC.

CONFIDENTIAL
SECI00628303
PSH00040170



April 30, 1992

Re: FPrivate Annuity Agreement Between Sam Wyly and Rickland Limited

Dear Mr. Wyly:

As req d by Sharyl Rob wchavecalcnlmdtﬁeamnalgmnirypgmundgthe
Private Annuity Agn b Sam Wyly (Annuitant) and Richland Limited (Obligor),
Qur calculations indicate that the I ity payment, with the fest
payment to be made an November 1, 1999 and to continue for your lifetime,

is $704,009,

Our calculations were based on the following inforration:
> Birth ctate of Sam Wyly: October 4, 1834

» Value of securnities being fransferrad
Y- under the terms of the agresment: $3,030,000

» Agresment dats: April 15, 1932
» Interest rate specified in ag 8.4% compounded annually

The amount of the annual annuity p was calculated ding to the provisions of
Section II of the Annuity Agreement. The annual y pay of $704,009 the

adju {at 8.4% P snually) for the deterral period between the agree-
maent date and the annuily starting dute (November 1, 1999) as specified by Section 2.4(b} of the
Agreemant.

Albeny » Atizaes » Boson ¢ Chicago « Clacinmad « Dallas s Demver « Harfocd « Houston
Indixmapotis o lrvine » Los Amgeies o Milwaubes « Minneapolis o New York o Oumbe « Philielphia
Phaenix « Portiand « Sk Louis » Selt Lake Ciry » Sa Dinyo » San Feancisco » Senttle « Waskingto, .C.

Internationaily WOODROW MILLIMAN
Austratia « Austria » Belgium « Becmuda » Canads » Channef Ustands « Denmark
France « Germany « Ireland « Italy » Mexico « Netheriands « New Zealtnd « Norway
Philippines « Spain + United Kingdom » United States » West Indies

Permanent Subcommittee on Juvestigations
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Mr. Sam Wyly -2- April 30, 1992

In accordance with Section 2.3 of the Agreement, our calculation utilized the Tabie R(1), based
on Life Table 80 CNSMT Single Lifs Remainder factor using an interest rate of 8.4%. This
factor was retrieved from the table published in Intemal Revenue Service Notice 89-60 and has
a value of 33528 for age 65. The age 65 annuity factor produced from this value is:

1-.33528 _ 1513333
5 791333

‘With respect to the Private Annuity Agreement, the role of Milliman & Robertson was strictly
confined to calculating the annual annnity payment cafled for under the provisions of Section I
of the Agreemment. We are not rendeding an opinion on any other aspect of this transaction.

Please let us know if you have any questions or if we can provide you with any additional
e son. .

e -

Erxic Ammann, FSA MichaelJ. Zwiener, FSA
Consulting Actuary Actoary
BA/MTZ/gss

cc:  Richland Limited

A ion: Sharyl Rob
One East First Street
Reno, Nevada 89501

CRNRKWYLPERERLET. WYL,

MILLIMAN & ROBERTSON, INC.

CONFIDENTIAL
SECI00028311
PSI00040178



¥
MILLIMAN & ROBERTSON, INC.
Actuaries and Consultants
3800 First Interstase Bank
1445 Roxw Aveniue
B
Tt £14/855-0950
Aprdl 30, 1992
Mz, Sam Wyly
8080 North Central Expressway
Suite 1100, L3-31
Dallas, Texas 75206
Re: Private Annuity Ag By Sam Wyly and East Bators Rouge Limited
Dear Mr. Wyly:
As d by Sharyl Rob wehavecalculamdtbeamalmmypaymwmduthe

Private AnnmyAgxwmmbatweenSamWyly(Ammmm)md&s:anngehmwd
(Obligor).

Our calculations indicate that the / annuity payment, with the first
payment to be made on November 1, 19993ndtoconmueforyunrhfenme.
is $1,536342.

Qur calculations were based on the following information:
> Bith dats of Sam Wyly: October 4, 193¢

> Value of secunties being transtorred
under the terms of the agreement: $6,508,375

» Agreement datg: April 13, 1992

» interast rate specified in agr 8.4%

pounded annually

The amount of the annual annuity payment was calculated acconding to the of
Sectmn]Infﬂ:cAmunyAgmenm mmmmmmmmﬂﬂmmmm

d) (ar 84% P annuaily) for the deferral period betwsen the agres-
m.nfdmmdtho ly starting date (No 1, 1999} as specitied by Section 2.4(b) of the
Agreement.

Albuay « Atiania « Boston » Chicago » Cincinnati + Dullas ¢ Denver « Hartford « Housen
Indisnapolis + Irvine ¢ Los Angeles « Milwaukes » Minmespolis » New York » Oniaba o Philadelphin
Phoenix » Porcdand « St. Louis + Salt Lake City + San Diego » San Framcisco « Seanthe « Waahisgton, D,C.

Internationsily WOODROW MILLIMAN
Austraiia « Austria » Beigium o Bermuda « Canada s Chansed Islunds » Denmark
France « Germany » Ircland « lialy « Mexico « Netherlands « New Zealand « Norway
Philippines » Spain « United Kingdom « United Staces « West Indies
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Mr. Sam Wyly .2- April 30, 1992

In accordance with Section 2.3 of the Agreement, our calculation utilized the Tabls R(1), based
on Life Table 80 CNSMT Single Life Remainder factor using an interest rats of 8.4%. This
factor was retrieved from the table published in Internal Revenne Service Notice 89-60 and has
a value of 33528 for age 65. The age 65 annuity factor produced from this value is:

1 - 33528
ot 79133
" 53

‘With respect to the Private Annuity Agreement, the role of Milliman & Robertson was swictly
confined to calculating the amnual annuity payment called for under the provisions of Section I
of the Agreement. We are not rendering an opinion on any other aspect of this transaction.

}’kaelqtusknowifymhawmyquwﬁmsorifwempmvﬁemwithmyaddiﬁmnl

information.

Certified by: Reviewed by:
2o P wl)
m Michael §. Twiener, FSA
EA/MIZigss

cc: Bast Baton Rouge Limised

" One East Fist Street
Reno, Nevada 89501

CONTOIWYLPREPLET. WL

MILLIMAN & ROBERTSON, INC.

CONFIDENTIAL
SECT00028315
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MILLIMAN & ROBERTSON, INC.

Actuaries and Consultants

3800 First Intersmre Bank
1445 Ross Avenue
Dallas, Texas 75202-2711
Telopbone: 214/855-0100

Fax: 214/855.0950 -
April 30, 1992

Ms. Caroline D. Wyly

cfo Mr. Charles 1. Wyly, Jr.
3080 North Central Expressway
Suite 1100, LB-31

Dallas, Texas 75206

Re: Private Annuity Agreement Between Caroline D. Wyly and Maroon Limited -
Dear Ms. Wyly:
As requested by Sharyl Robertson, we have caleulated the annual armuity payment under the

Private Anpuity Agreement between Caroline D. Wyly (Annuitant) and Maroon Limited
{Obligor).

Our calculations indicate that the annual annuity paymsent, with the first
payment to be made on March 1, 1999 and to continue for your lifetime, is
$727,688.

Qur calculations were based on the following information:

» Birth data of Caroline D. Wyly: February 23, 1934
» Value of securfiies being transferred

under the lerms of the agrsement: $3,304,687
» Agrsement date: Aprit 13, 1992

» Interest rate specified in agresment: 8.4% compoundad annually

The amount of the annual annuity payment was calculated according ¢o the provisions of
Section II of the Annuity Agreement. The annual annulty payment of $727,688 Includes the
j t adju {at 3.4% e ded ily) for the deferrai period bety the agree-
ment date and the annuity starting date (March 1, 1959) as specified by Section 2.4(b} of ths
Agreement. : .

Albany » Auanix « Bostas » Chicage  Ciocinnaii » Dallss » Denver » Hartdord » Houston
Indianapolia » frvine + Los Angeles « Milwaukee » Minnespolis » New York « Omaha » Philadelphia
Phoenix « Portlasd « St. Louis » Salt Lake City * San Diege  San Francisce » Seanle » Washingion, D.C.

» Denmarik
nd « Norway

nf Permanent Subcommittee on Investigations
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Ms. Caroline D. Wyly -2- April 30, 1992

In accordance with Section 2.3 of the Agreement, our calculation utilized the Table R(1), based
on Life Table 80 CNSMT Singls Lifs Remainder factor using an imerest rate of 8.4%. This
factor was retrizved from the table published in Intzmal Revenue Service Notice 89-60 and has
a value of .33528 for age 65. The age 65 annuity factor produced from this value is:

1733528 . 7913333

With respect to the Private Annuity Agreement, the role of Milliman & Roberson was strictly
confined to calculating the annual annuity payment cafled for under the provisions of Section II
of the Agreement. We are not rendexing an opinion on any other aspect of this transaction.

Please let us know if you have any questions or if we can provide you with any additional
information.

Certified by: Revigwed by:

C///’/Z’/ it

Eric Ammann, FSA
Consulting Actuary

EAMIZfgss

cc: Maroon Limited
Attention: Sharyl Robertson
One East First Street
Reno, Nevada 89501

CXWRIWWYL.PRVRER-LET WYL

MILLIMAN & ROBERTSON, INC.

CONFIDENTIAL
SECI00073781
PSI00085648
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ASSIGNMENT AND ASSUMPTION AGREEMENT

This Assignment and Assumption Agreement (the "Agreement”) is entered into as of the
13th day of April, 1992, by and between Roaring Fork Limited, a Nevada corporation
~(*Assignor”), and Roaring Fork Limited, an Isle of Man Corporation (" Assignes").

WITNESSEIH:

WHEREAS, Assignor has entered into that certain Private Annuity Agreement dated
April 13, 1992 (the "Annuity Agreement™), by and between Assignor and Caroline D. Wyly (the
"Anmnuitant"); and

WHEREAS, pursuant to the terms of the Annuity Agreement, Assignor is obligated to
make certain payments to Annuitant (the "Annuity Obligation”); and

WHEREAS, in consideration of the Annuity Obligation, the Annuitant assigned to
Assignor all of Annuitant’s right, title and interest in and to the securities identified in Schedule
"A" attached hereto (the "Securities”); and

WHEREAS, Assignor wishes to be relieved of its financial responsibilities and other
cbligations with respect to the payments under the Annuity Agreement; and

WHEREAS, Assignee deems it advisable and in the best interests of Assignee to assume
Assignor's obligations under the Annuity Agreement in consideration of the receipt by it of the
Securities,

NOW, THEREFORE, in consideration of the premisas, the mutual agreements herein
contained, and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the partiés hereto agree as follows:

1. Assignee hereby aprees 10 assume the fiability to make all payments due under the
Annuity Agreement and to assume all other obligations of Assignor under the terms of the
Annuity Agreement from and after the effective date of this Agreement, and to hold Assignor
harmless from any further liability under the Annuity Agreement with respect to any annuity
payments that may become due and payable thereunder in the future.

. 2. In consideration of the assumption of the Annuity Agreement by Assignee,
Assignor hereby assigns all right, title and interest of Assignee in and to the Securities.

3. ) Assignor hereby expressly warrants that, as of the effective date of this
Agreement, it owns all right, title and interest in and to the Securities and that it has the right

J—
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and power 10 dispose of the Securities to Assignee in accordance with the terms and conditions
set forth herein,

4. Assignee hereby agrees and expressly warrants that it will notify Annuitant of the
existence and effect of this Agreement and will provide Annuitant with a copy of this
Agreement, PNt

I

IN WITNESS WHEREOF, the parties hereby enter into this Agreement to be effective
for all purposes as of the date first above written,
ASSIGNOR:
ROARING FORK LIMITED, a Nevada
corporation

By: )#(,V\«Jf . /eﬁ—r’*edo("vv
Its: /)JI‘J 41‘&( 44:*

ASSIGNEE:

ROARING FORK LIMITED, an Isle of
Man co; tion

i)
CH T
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SCHEDULE "A"

1. Non-Statutory Stock Option to purchase 166,500 shares of the Common Stock, $0.10
par value per share, of Sterling Software, Inc., issued pursnant to Non-Statutery
— __Stock Option Agreement dated September 16, 1986, amended January 13, 1988 an -
May 1, 1989, e

2. Series B Warrant to purchase 101,182 shares of the Common Stock, $0.10 par value
per share, of Sterfing Software, Inc., issued pursuant to Series B Warrant
Certificate dated August 13, 1985, amended January 13, 1988 and May 1, 1989,

3. Series E Warrant to purchase 16,000 shares of the Common Stock, $0.10 par value
per share, of Sterling Software, Inc., issued pursuant to Series E Warrant
Agreement dated January 3, 1989,

4. Series E Warrant to purchase 32,000 shares of the Common Stock, $0.10 par value
per share, of Sterling Software, Inc., issued pursuant to Series E Warrant
Agreement dated January 3, 1989, amended May 1, 1989,

5. Series F Warrant to purchase 8,750 shares of the Common Stock, $0.10 par value
per share, of Sterling Software, Inc., issued pursuant to Series F Warrant
Agreement dated January 3, 1989.

6. Series F Warrant to purchase 11,500 shares of the Common Stock, $0.10 par value

per share, of Sterling Software, Inc., issned pursuant to Series F Warrant
Agreement dated January 3, 1989,

WIS
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ASSIGNMENT AND ASSUMPTION AGREEMENT

This Assignment and Assumption Agreement (the “Agreement”) is entered into as of the
15th day of April, 1992, by and between Tensas Limited, a Nevada corporation ("Assignor"),
and Tensas Limited, an Isle of Man Corporation ("Assignee”).

WIINESSEIR:

WHERBAS, Assignor has entered into that certain Private Anmuity Agreement dated
April 15, 1992 (the "Annuity Agrecment™), by and between Assignor and Sam Wyly (the
" Annuitant*); and

WHERREAS, pursuant to the terms of the Annuity Agreement, Assignor is obligated to
make certain paymenis to Annuitant (the "Annuity Obligation”); and

WHEREAS, in consideration of the Annuity Obligation, the Annuitant assigned to
Assignor all of Annuitant’s right, title and interest in and 1o the securities identified in Schedule
*A" attached hereto (the "Securities"); and

WHEREAS, Assignor wishes fo be relieved of its financial responsibilities and other
obligations with respect to the payments under the Annuity Agreement; and

WHERRAS, Assignee desms it advisable and in the best interests of Assignee to assume
Assignor's obligations under the Annuity Agreement in consideration of the receipt by it of the
Securities.

NOW, THEREFORE, in consideration of the premises, the mutual agreements herein
contained, and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties hereto agree as follows:

1. Assignee hereby agrees to assume the liability to make all payments due under the
Annuity Agr and to all other obligations of Assignor under the terms of the
Annuity Agreement from and after the effective date of this Agreement, and to hold Assignor
harmless from any further liability under the Annuity Agreement with respect to any annuity
payments that may become due and payable thereunder in the futute,

2. In consideration of the assumption of the Annuity Agreement by Assignes,
Assignor hereby assigns all right, title and interest of Assignee in and to the Securities,

3. Assignor hereby expréssly warrants fhdt, 2% of the effective date of this
Agreement, it owns all right, title and interest in and to the Securities and that it has the right
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and power 1o dispose of the Sscurities to Assignee in accordance with the terms and conditions
set forth herein.

4. Assignee hereby agrees and expressly warrants that it will notify Annuitant of the
exisience and effect of this Agreement and will provide Annuitant with a copy of this
Agreement.

IN WITNESS WHEREOF, the parties hereby enter into this Agreement to be effective
for all purposes as of the date first above written.

ASSIGNOR:

TENSAS LIMITED,
2 Nevada corporation

By: Jé/n%»@ }@{a}m
Its: /O/wa&ﬁmf‘

ASSIGNEE:

CONFIDENTIAL
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BCEEDULE ™a*

Warrant to purchase 150,000 shares of the Common 8tock, $0,10
par value per share, of Michaels Stores, Inc., issued pursuant
to Purchase Warrant dated November 20, 1$84, anendsd October
24, 1990, subject to options to purchase 25,000 shares of the
Warrant held by Roaring Creek Limited, a Nevada corporation,

WM S

and options to purchase 25,000 shares of the Warrant held by
Maroon Limited, a Nevada coporation.

Non~statutory Btock Option to purchase 110,000 shares of the
Common Stock, $0.10 par value per share, of Miochaels Btores,
Inc., issued pursuant to Non-Statutory S8tock Option Agresment
dated August 4, 1986, amended Decembsr 112, 1987, August 8,
1989 and Octobar 24, 19%0.

CONFIDENTIAL
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ASSIGNMENT AND ASSUMPTION AGREEMENT
. This Assignment and Assumption Agreement (the "Agreement®) is entered into as of the

15th day of April, 1992, by and between East Baton Rouge Limited, a Névada corporatioh
(*Assignor"), and East RBaton Rouge Limited, an Isle of Man Corporation ("Assignes®).

WIINESSEINH: .

WHEREAS, Assignor has entered into that certain Private Annuity Agreement dated
April 15, 1992 (the “Annuity Agreement"), by and between Assignor and Sam Wyly (the
* Annuitant™); and

WHEREAS, pursuant to the terms of the Annuity Agreement, Assignor is obligated to
make certain payments to Annuitant (the *Annuity Obligation®); and

WHEREAS, in consideration of the Annuity Obligation, the Annuitant assigned to
Assignor all of Annuitant’s right, title and interest in and to the securities identified in Schedule
*A* attached hereto (the "Securities"); and

WHEREAS, Assignor wishes to be relievéd of its financial responsibilities and other
obligations with respect to the payments under the Annuity Agreement; and

WHEREAS, Assignee deems it advisable and in the best interests of Assignee to assume
Assignor’s obligations under the Annuity Agreement in consideration of the receipt by it of the
Securities.

NOW, THEREFORE, in consideration of the premises, the mutual agreements herein
contained, and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties hereto agree as follows:

1. Assignes hereby agrees to assume the liability to make all payments due under the
Annuity Agresment and to assume all other obligations of Assignor under the terms of the
Annuity Agreement from and after the effective date of this Agreement, and to hold Assignor
harmless from any further liability under the Annuity Agreement with respect to any annuity
payments that may become due and payable thereunder in the future.

2, In consideration of the assumption of the Annuity Agreement by Assignee,
Assignor hereby assigns all right, title and interest of Assignee in and to the Securities.

3. Assignor hereby expressly warrants that, as of the effective date of this
Agreement, it owns all right, title and interest in and to the Securities and that it has the right

MSNY 818493
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and power to dispose of the Securities to Assignee in accordance with the terms and conditions
set forth herein.

4, Assignee hereby agrees and expressly warrants that it will notify Annuitant of the
existence and effect of this Agreement and will provide Annuitant with 2 copy of this
Agreement. —

IN WITNESS WHEREOF, the parties hereby enter into this Agreement to be effective
for all purposes as of the date first above written.

ASSIGNOR:

EAST BATON ROUGE LIMITED,
a Nevada corporation

-}/KZ, l/ Lo f don,
Its: ﬁ!«; (‘Q«A’f

ASSIGNEE:

BATON ROUGE LIMITED,
an Is!e corporation

@um

[=4avy
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SCHEDULE "A*

1. Non-Statutory Stock Option to purchase 200,000 shares of the Common Stock, $0.10 par
~———value-per-share, of Michaels Stores, Inc., issued pursuant to Non-Statutory Stock Option
Agreement dated February 2, 1988, amended August 8, 1989 and October 24,1990, —————

2. Non-Statutory Stock Option to purchase 175,000 shares of the Common Stock, $0.10 par

value per share, of Michaels Stores, Inc., issued pursuant to Non-Statutory Stock Option
Agresment dated August 22, 1990, amended October 24, 1990.

MSNY 818495
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PRATTER, TEDDER & GRAVES
- ATTORNETS AY LAW
CENTURY CITY OFFICE ) QRARDE COUNTY TFFICK

D0} AYENUT OF THE STARS HOO YOWN & COUNTRY ROAD

SIXTECHTH FLOOR BUTE YOO

LOS ANGELES, CA BODET oRANGE, CA BESGE

TELEPHOME (11X Z78-2267 TELEAHONE (214 BE7-0170

FAX [213) RYD 4B TAX {7142 6671884

REPLY TO e e

April 9, 1992

Michaels Stores Inc.

8080 N, Central Expressway
Suite 1100

Dallas, Texas 75206

Dear Michagls Stom Inc.,

Attached is the tax opinion dated February 28,1992, in which Intemal Revenue Code Section
83 is discussed with respect to the sale of Michaels Stores, Inc, Options to a Nevada
Corporation for a Private Annuity of equal value issued to Caroline D. Wyly.

This is to inform you that you may rely on this opinion with respect to the taxation matters.
discussed therein,

Very truly yours;

e

o~
By s Al A

-David Tedder

Attorney-at-Law

I Permanent Subcommittee on Investigations
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PRATTER, TEDDER & GRAVES

ATTORNEYS AT LAW

CENTURY CITY OFFICE CRANGE COUNTY OFFICE

1801 AYENUE OF THE STARS OO TOWN & COUNTRY RDAR
RIXTEENTH FLOOR SUNTE OO
LOS ANGELES, CA 90087 QRANGE, CA 92008
TRLEPHONE (213} 270-2287 TELEPNONT {714 007 QITQ
PAR 21N} LTS 4040 FAK (7i4) 6QT 150
REFLY YO,
April 9, 1992
Sterling Software Inc.
8080 N. Central Expressway
Suite 1100
Dallas, Texas 75206

Dear Sterling Software Inc.,

Attached is the tax opinion dated February 28,1992, in which Internal Revenue Code Section
83 is discussed with respect to the sale of Sterling Software, Inc. Warrants to a Nevada
Corporation for a Private Annuity of equal vaiue issued to Caroline D. Wyly.

This is to inform you that yoﬁ may rely on this opinion with ‘respect to tlie taxation matters
discussed therein.

Very truly yours,
/"'\
FAN /) ‘Jl/'.f""n’
By 7, LU H L
David Tedder
Altorney-at-Law

PSI-WYBR 00192
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PRATTER, TEDDER & GRAVES

ATTORNEYS AT LAW

CENTUAY CITY OFPICE DRANGE COUNTY OFFICE
1Ot AVENUE OF THE STARS GO YOWN & COUNTRY ROAD
SITEENTH FLOOR suItE Y00
LGS ANDELLS, £A GOOBY ORAKDE, CA BRODS
TELEMHONE (213) 270 -2287 TELEFHONE (714} 68670170
FAR I3 2YE- SRAD PAX 734 HET 1504

P Orange

- February 28,1992 o AP S

Ms. Caroline D. Wyly
8U30-North Central Expressway, Suite 4
Dallas, Texas 75206

Dear Ms. Wyly:

You have requested the opinion of PRATTER, TEDDER &
GRAVES concerning the 1992 federal income tax consequences that
are likely to apply to the proposed sale of "Securities” herein defined
and identified in Schedule A, in exchange for a private annuity, with
such sale occurring during the 1992 taxable year.

Our analysis and opinion are based upon the facts and information as
set forth herein and our assumption that these facts and information
present a true, accurate, and complete description of the facts that are

relevant to the proposed transaction described herein and the taxation
issues we are addressing herein.

We have reviewed the various legal documents and other information
in connection with this proposed plan. This opinion assumes that the
program will be implemented in a manner that is unmodified from the
proposed program described herein.

We have only been requested to examine the material federal tax

aspects that relate to the proposed program described herein. We
have not been requested to examine other laws and concerns that

PSI-WYBR 00193
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pertain to the business transactions and/or the proposed program.
Consequently, although numercus federal and state laws and
Regulations apply to the business transactions, we expressly disclaim
any opinion as to the effect of such laws and Regulations to the
business transaction except as are otherwise expressly indicated
herein. S At

This opinion is-founded-upon-a prospective-plan-of action that has.not
yet been completed. Recognizing that facts and circumstances may

change, and recognizing that such changes may affect the legal and

tax consequences pertaining to the operations of the business
transaction, we must therefore advise you that any change or deviation

from the proposed plan of action described herein might produce
different tax consequences than those set forth in this opinion.

Our opinion represents our conclusions derived from our legal
analysis in which we applied the facts and circumstances pertaining to
the Securitics owned by you personally and the ‘proposed business
transaction as described herein to our interpretation of federal tax law.

QOur analysis and opinion are limited to the above issue of federal
taxation and do not cover or relate to any other legal or taxation issue
that may pertain to such a transaction, and we expressly disclaim any
opinion as to such matters.

Our opinion has no binding effect or official status of any kind, type,
or character. We cannot assure you or anyone else that the opinions
and conclusions contained in this opinion letter will be sustained by
the Internal Revenue Service, any court of law, or anyone else.

1. THE FACTUAL FOUNDATION:

It is our understanding that you are considering the sale of Securities
te an unrelated domestic corporation which will issue a private annuity
in exchange for the Securities. It is our further understanding that it is
the express intent of the parties to the transaction that the value of the

2
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Securities will equal the value of the annuity and that no gift or
bargain sale or discounted sale price will arise as a result of the
transaction. Further, it is our understanding that the private annuity is
intended to be issued in an amount that is equal to the fair market
value of the Securities that are being sold in exchange for the private

intended to be made by you with respect to this private annuity
transaction

The private annuity payments will not be chargeable to or dependent
upon the Securities sold in exchange for the annuity. The amount of
the annuity payments will be based on the fair market value of the
Securities.

It is our further understanding that the domestic corporation intending
to purchase the Securities in exchange for the issuance of the private
annuity is wholly owned by a foreign corporation which is wholly-
owned by a foreign nongrantor trust. This trust has been established
by you for the benefit of one (1) or more foreign beneficiaries during
your lifetime. We understand that during your lifetime the trust will
have no United States beneficiaries, but in the taxable years following
vour death the trust may have one (1) or more beneficiaries who are
United States citizens and/or resident aliens.

We understand that the private annuity is intended to be unsecured.
There are to be no security interests, goarantees, specific funds, or
other forms of collateral or assurances that the private annuity
payments will be made by the corporation other than the mere
unsecured contractual promise of such corporation that it will make

the annuity payments as they become due under the terms of the
annuity agreement.

We further understand that the private annuity payments will not be
chargeable to or dependent upon the Securities transferred by you in
exchange for the annuity. Any income generated by the Securities
will belong to the corporation outright, and will not be chargeable to

3
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the annuity payments.

We understand that the amount of the annuity payments will be based
on the fair market value of the Securities being exchanged for the
annuity and will not be based on amy income generated by the
Securitics that are being transferred for the annuity.

“We—also—understand-that-the possession and/or_enjoyment_of the
Securities being exchanged for the private annuity will reside
exclusively with the acquiring corporation, and you will not preserve
or reserve any control of any kind or character over such Securities or
any income therefrom that would constitute a retained interest in the
possession and/or enjoyment of the Securities being exchanged for
the private annuity. It is thus expressly intended that you will
irrevocably surrender the enjoyment, control, ownership, and all
economic benefits attributable to the ownership of the Securities which
are sold in exchange for the private annuity.

It is our understanding that the private annuity payments will contain
an interest factor in the amount stipulated by the Internal Revenue

Service Revenue Ruling that applies for the month in which the
annuity agreement is entered into.

We understand that the corporation issuing the private annuity is not in
the business of issuing annuities from time to time, and it will not
issue any additional annuities during the term of its private annuity
agreement with you,

We further understand that the corporation issuing the private annuity
is not a life insurance company or a bank and is not authorized to
conduct either the banking business or the life insurance company
business and does not intend to obtain such authorization.

We have been advised that there are no outstanding encumbrances on

the Securities, and consequently we do not express any opinion that
relates to this issue.
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You have advised us that your stock options are nontransferable and

are not actively traded on an established market. The Nonstatutory

Option Agreements verify and specify the nontransferability of the

stock options.

You have further informed us that the stock warrants are transferable
-arid—that-certainwarrants-are-compensatory-while-other-warrants-are .
noncompensatory in nature. You have advised us that these warrants

are not actively traded on an established market.

II. OPINION AND ANALYSIS OF THE 1992 FEDERAL
INCOME TAX CONSEQUENCES THAT ARE LIKELY TO
APPLY TO THE PROPOSED SALE OF SECURITIES TO A
CORPORATION IN EXCHANGE FOR A PRIVATE ANNUITY,
WITH SUCH SALE OCCURRING DURING THE 1992

TAXABLE YEAR ©UNDER THE CIRCUMSTANCES .
DESCRIBED HEREIN: :

A. PURSUANT TO THE GENERAL FEDERAL INCOME
TAX TREATMENT OF PROPERTY EXCHANGED FOR A
PRIVATE ANNUITY THE SALE OF PROPERTY TO THE
CORPORATION IN EXCHANGE FOR THE RECEIPT OF A

PRIVATE ANNUITY IS NOT A TAXABLE EVENT IN THE
YEAR 1992,

The general federal income tax treatment of property exchanged for a
private annuity is explained in Research Institute of America Federal
Tax Coordinator 2d at Paragraph J-4805 as follows:

"The transfer of property in exchange for a private annuity is
not a taxable transaction. Thus, a taxpayer who turns his property
over to a member of his family or other private individual, or to his
own corporation or other corporation, which is not a life insurance
company or a bank or an organization which issues annuities from
time to time, in exchange for payments for life, has no immediate

5
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taxable gain. (Emphasis is included in the text) However, the
payments under the arrangement are taxable when received, see
Paragraph J- 4807. The actual transfer isn't taxable because the

promise to make the lifetime payments is considered to have no
determinable value, It makes no difference if the obligor under the

private annuity arrangement (i.e., the transferee) is financially sound

at the time of the transfer since that 'private’ transferee is not in the
-business—of -granting-annuities, his solvency is _not subject to the N
supervision and restrictions of insurance companies and banks, and

may change over the payment period. (Citations omitted.)"

In your situation, because the corporation which is issuing the annuity
is not in the business of issuing annuities from time to time, and will
not issue any additional annuities during the term of its private annuity
agreement with you, and because the corporation is not a life
insurance company or a bank and is not authorized to conduct either
the banking business or the life insurance company business and does
not intend to obtain such authorization, it is our opinion that it is more
likely than not that the annuity will likely be taxable as a private
annuity in accordance with the aforedescribed federal income iax
consequences, as opposed to its being taxable as a commercial
annuity.

B. THE PRIVATE ANNUITY IS NOT INTENDED TO
CONTAIN A GIFT OR BARGAIN SALE ELEMENT, AND THE
EXCHANGE OF SECURITIES FOR A PRIVATE ANNUITY OF
EQUIVALENT ACTUARIAL VALUE IS LIKELY TQC BE
EXCLUDED FROM FEDERAL GIFT TAX.

The private annuity is intended to be issued in an amount that is equal
to the fair market value of the Securities that are being sold in
exchange for the private annuity, Neither any gift element nor any
"bargain sale element" are intended to be made by either you or the
corporation with respect to this private annuity transaction.

Research Institute of America Federal Tax Coordinator 2d describes

6
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private annuity taxation as follows at Paragraph C- 5408

“Under the private annuity rules, there's no gift tax if the sale is
made at market price (see Chapter Q), there's no estate tax on the
property remaining after the taxpayer's death (see Chapter R), and the
taxpayer's taxable gain on “the sale” is spread- over- the-annuity- -
payments he receives (see Chapter J)."

Warnick, 195-3rd T.M., Private Annuities, at page A-5 states:

"Under a private annuity the possibility of the Service's finding

a gift in the exchange of property for an annuity of actuarially equal
value is nil."

This author further explains at page A-15:

“The rules already discussed all assume that the transferor is not
making a partial gift through the annuity agreement. In other words, it
is assumed that the fair market value of the property and the present
value of the annuity are equal....”

Research Institute of America Federal Tax Coordinator 2d at
Paragraph J-4804 contains some explanatory language that is helpful
and should be heeded if the avoidance of a gift element is being sought

by the parties to the Annuity Agreement. The pertinent language in
that Paragraph states:

"Some evidence of a gift must be present for any amount to be
excluded as a gift from the cost of the private annuity.

"The fact that the value of the property exceeds the present
value of the annuity is not conclusive evidence of a partial gift.
(Citations omitted.) However, some evidence of a gift may appear if

the taxpayer filed a gift tax return for the excess value. (Citation
omitted.) ..."
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It is our understanding that the private annuity paymenis you are to
receive will contain an interest factor in the amount stipulated by the
Internal Revenue Service Revenue Ruling that applies for the month in
which the annuity agreement is entered into,

‘This is very important because the Internal Revenue Service can take™ ~ -
the position that the present value of the anmuity is less than the
-present-value-of the-Securities-sold-in exchange for the annnity if the

annuity does not contain an adequate interest rate factor to compensate
for the time delay to the annuitant in receiving its consideration for the
sale and exchange of the Securities, For example, see Warnick, 195-
3rd T.M., Private Annuities at page A-21 discussing the United States
Tax Court decision in LaFargue v. Commissioner, 73 T.C. 40 (1979),
which was affirmed in part and reversed in part by the United States
Court of Appeals for the 9th Circuit in 689 F.2d 845 (9th Cir, 1982),
in which the Tax Court found that the annuity transaction was not
taxable as a private annuity for among other reasons:

*...(Dhe transaction was not based on the actuarial tables and
did not include an interest factor, and there was a large gap between
the present value and the fair market value of the anauity. ..."

Although the United States Court of Appeals for the 9th Circuit
reversed the Tax Court's holding that the transaction did not involve a

private annuity, it is important that the annuity contain an interest
factor to account for the time value of money.

In your situation it is clearly the intent of the parties that the price of
the anmity is to be equal to the value of the Securities being
~exchanged for the annuity, and no gift or other valuation benefit in
excess of such value is intended to be received by either party to the
agreement. It is thus our opinion that it is more likely than not that no
gift tax will be imposed on your disposition of the Securities in
exchange for your receiving a private annuity of equal value, provided
the actuarial value of the Securities being sold in exchange for the
receipt of the private annuity are of an equivalent actuarial vatue.

8
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C, THE ANNUITY PAYMENTS MUST BE UNSECURED TO
AVOID YOUR BEING TAXED IMMEDIATELY IN 1992 ON
THE GAIN FROM THE DISPOSITION OF THE SECURITIES
BEING EXCHANGED FOR THE ANNUITY.

The United States Tax Court has held that the private annuity income
-tax—rules-apply-only to private annuities that are unsecured. Yfthe =
annuity payments are secured the annuity will be taxable as if it were

a commercial annuity rather than a private annuity. (See Estate of

Lioyd Bell, (1973) 60 TC 469 and 212 Corp., (1978) 70 TC 788.)

For example, the Tax Court in Bell held that the property transferred
in exchange for the private annuity was secured because such property
was placed in escrow as security for the annuity payments, and the
annuity agreement also provided for a “cognovit" judgment against the
parties issuing the annuity in the event they defaulted in making their
annuity payments. Consequently, the Tax Court applied the rules
pertaining to commercial annuities to the transaction and held that the
taxpayers had an immediately taxable gain when they exchanged their
appreciated stock in exchange for the secured private annuity.

It is our understanding that the private annuity being issued to you is
intended to be unsecured. There are to be no security interests,
guarantees, specific funds, or other forms of collateral or assurances
that the private anmuity payments will be made by the corporation
other than the mere unsecured contractual promise of such corporation

that it will make the annuity payments as they become due under the
terms of the annuity agreement.

In addition, the private annuity payments will not be chargeable to or
dependent upon the Securities transferred by you in exchange for the
annuity. The income generated by the property will belong to the
corporation outright, and will not be chargeable to the annuity
payments. The amount of the annuity payments will be based on the
fair market value of the Securities being sold for the annuity and will

9
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not be based on the income generated by the Securities being
exchanged for the annuity,

Furthermore, the possession and/or enjoyment of the Securities being
sold in exchange for the private annuity will reside exclusively with
the corporation, and you will not preserve or reserve any control of
any kind or character over such Securities and the income therefrom
-that-would-constitute-a-retained interest in the possession or enjoyment

of the Securities being sold in exchange for the private annuity, It is
thus expressly intended that you will irrevocably surrender the
enjoyment, control, ownership, and all economic benefits attributable
to the ownership of the Securities which are being sold in exchange
for the private annuity,

Consequently, provided that the private annuity payments will be
ur=ccured and will always remain unsecured it is our opinion that it is
m¢. - likely than not that the private annuity will not be taxable as a
sec. - ' annuity that is taxable as a commercial annuity.

D. THE DISPOSITION OF COMPENSATORY NON-
STATUTORY NONVESTED SECURITIES IN AN ARM'S
LENGTH TRANSACTION BEFORE RIGHTS IN THE
SECURITIES BECOME TRANSFERABLE TO THE OBLIGOR
CORPORATION, AND THE DISPOSITION OF A
COMPENSATORY  NONSTATUTORY  TRANSFERABLE
WARRANT IN EXCHANGE FOR YOUR RECEIVING A
SUBSTANTIALLY NONVESTED PRIVATE ANNUITY OF AN
EQUIVALENT VALUE FROM SUCH CORPORATION IS NOT
A TAXABLE EVENT IN THE YEAR 1992,

It is our opinion that it is more likely than not that an exchange of
your nontransferable stock options for a private annuity will not be
subject to an immediate taxable event.

The federal income tax treatment of your nontransferable non-
statutory stock options is generally covered in Internal Revenue Code

10

PSI-WYBR 00202



3390
Section 83 and Regulations Section 1.83-1, 1.83-3, and 1.83-7,

Internal Revenue Code Section 83 does not initially apply to the
taxation of your nonqualified stock options because your options are
not actively traded on an established market and are not transferable,
‘However, once the nontransferable stock options-are-exchanged for
the nonvested private annuity, you will then be subject to the rules of
Internal Reveaue Code Sections 83(a) and 83(b). Under these rules to
avoid an immediate taxable event upon the transfer of your stock
options for a private annuity, the stock options must be transferred for
a substantially nonvested private annuity.

Substantially nonvested property is property that is nontransferable
and subject to a substantial risk of forfeiture. (See Regulations
Section 1.83-3(b).)

The general rule regarding the transferability of property is cited in
Regulation Section 1.83-3(d):

"For purposes of Section 83 and the Regulations thereunder, the
rights of a person in property are transferable if such person can
transfer any interest in the property to any person other than the
transferor of the property, but only if the rights in such property of
such transferee are not subject to a substantial risk of forfeiture.
Accordingly, property is transferable if the person performing the
services or receiving the property can sell, assign, or pledge (as
collateral for a loan, or as security for the performance of an
obligation, or any other purpose) his interest in the property to any
person other than the transferor of such property and if the transferee
is not required to give up the property or its value in the event the
substantial risk of forfeiture materializes. On the other hand, property
is not considered 1o be transferable merely because the person
performing the services or receiving the property may designate a
beneficiary to receive the property in the event of his death."

A substantial risk of forfeiture is defined in Regulation Section 1.83-
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3(c) as follows:

"A substantial risk of forfeiture exists where rights in property
that are transferred are conditioned, directly or indirectly, upon the
future performance (or refraining from performance) of substantial
‘services by any péfson, or the occurrence of & condition related toa-
purpose of the transfer, and the possibility of forfeiture is substantial if
-such-condition is not satisfied "

It is our opinion that it is more likely than not that a private annuity
will be treated as being substantially nonvested.

To be substantially nonvested, the private annuity must be
nontransferable and subject to a substantial risk of forfeiture.

Section XVI of the Private Annuity agreement specifically states that
the private annuity payments to you are nonassignable and
nontransferable or capable of being pledged or otherwise encumbered
by you without the prior written consent of the Obligor first being
obtained. Furthermore, a private annuity is customarily
nontransferable. (See Warnick, 195-3rd T. M., Private Annuities, at
page number A-7.)

It is also our opinion that it is more likely than not that the private
annuity is subject to a substantial risk of forfeiture as exemplified by
Section 2.5(a) of the Private Annuity Agreement which states:

"The Annuity payments payable hereunder to the Annuitant are
subject to a substantial risk of forfeiture to the Annuitant in that such
Annuity payments shall terminate and lapse with the last payment
immediately preceding the death of the Annuitant, or upon the death
of the Annuitant if no payments have been made as of the death of the
Annuitant; however, notwithstanding the foregoing, any annuity
payments that were not made prior to the death of the Annuitant
because of a breach of this Agreement by the Obligor shall be due and
payable upon the death of the Annuitant together with any applicable
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interest, late charges, or other payments due¢ hereunder, and any such
payments shall be made to the estate of the Annuitant . There will be
no proration of payments at the time of the death of the Annuitant or
at anytime thereafter.”

“The" uixp’aid “annuity - payments- upon - your death-are thus-totally - - -
terminable, extinguishable, and forfeitable. Consequently, the private

s

It is therefore our opinion that your private annuity will then be
treated for tax purposes as your stock options would have been treated
under Internal Revenue Code Section 83. The result of this
substitution is that when your private annuity substantially vests under
Internal Revenue Code Section 83, it will be taxed in the Caroline D.
¢ manner that the stock options would have been taxed under Internal
Revenue Code Section 83(a) and (b):. Therefore, it is our opinion that
it is more likely than not that when the private annuity substantially
vests (i.e., when payments under the terms of the annuity agreement

are actually received by you) you will at that time be subject to a
taxable event.

The term "nonstatutory stock options” includes warrants to purchase
stock, (See Research Institute of America Federal Tax Coordinator
2d at paragraphs H-2850 and H-28533, citing Frank. Shamburger
(1973) 61 TC 85, affirmed (1975, CAB) 508 F2d 883.)

It is our opinion that the compensatory nonstatutory transferable
warrant which is being sold in exchange for your receiving a
substantially nonvested private annuity will not cause a taxable event
in 1992, the year of the exchange.

Furthermore, assuming that vested nontransferable stock options and a
vested transferable warrant (as defined in Income Tax Regulation
Section 1.83-3(a)) are exchanged for a private annuity, it is more

likely than not that such an exchange will not result in an immediate
taxable event, ’
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E. NONCOMPENSATORY NONSTATUTORY SECURITIES
TRANSFERRED TO THE OBLIGOR CORPORATION IN
EXCHANGE FOR YOUR RECEIVING A SUBSTANTIALLY
NONVESTED PRIVATE ANNUITY OF AN EQUIVALENT
VALUE FROM SUCH CORPORATION WILL LIKELY NOT -
BE A TAXABLE EVENT IN THE YEAR 1992, THE YEAR OF
EXCHANGE.

Noncompensatory nonstatutory Securities are not covered by Internal
Revenue Code Section 83. Internal Revenue Code Section 83 only
governs property transferred in connection with the performance of
services, and since these Securities are non-compensatory they will be
exempt from Internal Revenue Code Section 83 rules as previously
herein discussed.

It is our opinion that it is more likely than not that these non-
compensatory nonstatutory Securities will be covered by the general
federal income tax treatment of property exchanged for a private
annuity. The Research Institute of America Federal Tax Coordinator
2d at Paragraph J-4804 explains the federal income tax treatment of
property exchanged for a private annuity as follows:

"The transfer of property in exchange for a private annuity is
not a taxable transaction. Thus, a taxpayer who turns his property
over to a member of his family or other private individual, or to his
own corporation or other corporation, which is not a life insurance
company or a bank or an organization which issues annuities from
time to time, in exchange for payments for life, has no_immediate
taxgble gain (Emphasis is included in the text) However, the
payments under the arrangement are taxable when received, see
Paragraph J-4806. The actual transfer isn't taxable because the
promise to make the lifetime payments is considered to have no
determinable value. It makes no difference if the obligor under the
'private’ transferee is not in the business of granting annuities, his
solvency is not subject to the supervision and restrictions of insurance
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companies and banks, and may change over the payment period.
{Citations omitted.)"

Because the non-compensatory nonstatutory Securities are not subject

to Internal Revenue Code Section 83 coverage, it is our opinion that it

is more likely than not that the non-compensafory nonstatutsry -
Securities transferred in exchange for the private annuity will likely be
-taxable—as—property-transferred-in-exchange for a private anmiity in

accordance with the aforedescribed federal income tax consequences.

F. NOTWITHSTANDING THE FOREGOING, THE
DISPOSITION OF SECURITIES WITHOUT A READILY
ASCERTAINABLE FAIR MARKET VALUE TO AN OBLIGOR
CORPORATION IN EXCHANGE FOR YOUR RECEIVING A
PRIVATE ANNUITY OF AN EQUIVALENT VALUE FROM
SUCH CORPORATION IS ARGUABLY NOT GOVERNED BY
INTERNAL REVENUE CODE SECTION 83, AND WOULD
THUS BE EXEMPT FROM TAXATION PURSUANT TO THE
FOREGOING INTERNAL REVENUE CODE SECTION 83
RULES!

Notwithstanding the foregoing, the transfer of stock options without a
readily ascertainable fair market value in exchange for a private

annuity is arguably not subject to the Internal Revenue Code Section
83 rules.

If Internal Revenue Code Section 83 does not apply to the transfer of
stock options in exchange for a private annuity, the stock options that
are transferred in exchange for a private annuity, will likely be
governed according to the aforedescribed federal income rules
covering private annuities, that apply to property interests that are not
transferred in connection with the performance of services.

Internal Revenue Code Section 83(e) recites the situations in which
Section 83 does not apply to certain property interests transferred in
connection with the performance of services. That statute states:

15
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"This Section shall not apply to-
(1) a transaction to which Section 421 applies,
(2 & transfer to-or fronr & trust described in Section 401(a) ora -

transfer under an annuity plan which meets the requirement of Section
404(a)(2),

(3) the transfer of an option without a readily ascertainable fair
market value,

(4) the transfer of property pursuant to the exercise of an option
with a readily ascertainable fair market value at the date of grant, or

(5) group-term life insurance to which Section 79 applies.”

Under Internal Revenue Code Section 83(e)(3), a stock option without
a readily ascertainable fair market value is not subject to Internal
Revenue Code Section 83.

In your situation, your stock options are not actively traded on an
established market and according tc Regulation Section 1.83-7(b)
should not have a readily ascertainable fair market value: That
Regulation states:

"(1) Options have a value at the time they are granted, but that
value is ordinarily not readily ascertainable unless the option is
actively traded on an established market .

{2) When an option is not actively traded on an established
market, it does not have a readily ascertainable fair market value
unless its fair market value can otherwise be measured with
reasonable accuracy. For purposes of this Section, if an option is not
actively traded on an established market, the option does not have a
readily ascertainable fair market value when granted unless the
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taxpayer can show that all of the following conditions exist:
{i) The option is transferable by the optionee;

(ii) The option is exercisable immediately in full by the
_Optionce;,,, s e e e - e e e e o i R o e

(iif) The option or the property subject to the option is not

subject to any restriction or condition (other than a lien or other
condition to secure the payment of the purchase price) which has a
significant effect upon the fair market value on the option; and

(iv) The fair market value of the option privilege is readily
ascertainable in accordance with paragraph (b)(3) of this Section.”

The Regulations further state in Section 1.83-7(b)(3) that in
determining whether the value of the option privilege is readily
ascertainable, and in determining the amount of such value when such
value is readily ascertainable, it is necessary to consider-

"(i) Whether the value of the property subject to the option can
be ascertained;

(ii) The probability of any ascertainable value of such property
© increasing or decreasing; and

(iii) The length of the period during which the option can be
exercised"”

It is our understanding that none of these factors exist regarding your
stock options, and therefore your stock options do not have a readily
ascertainable value. Consequently, it is our opinion that it is more
likely than not that if your stock options do not have a readily
ascertainable value Internal Revenue Code Section 83 does not apply
to the transfer of the stock options in exchange for the private annuity
by virtue of Internal Revenue Code Section 83(e)(3).
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However, this provision is a seemingly ignored provision of the
Internal Revenue Code. There is little discussion of the applicability
of this provision and the Regulations and authorities have generally
overlooked this Section. Instead, the Regulations and authorities
-provide for an alternative “method- of analysis; as—already—herein
discussed, for treating the transfer of nonvested stock options in
exchange for a private annuity.

We thus caution you that while Internal Revenue Code Section 83(¢)
states that Internal Revenue Code Section 83 shall not apply to the
transfer of stock options without a readily ascertainable fair market
value, this provision should be viewed most speculatively because of
the lack of substantive material supporting the application and use of
this Section. Therefore, it'is our opinion that while you should be
aware of this provision you should be cautious in your reliance upon
it. It is advisable that you proceed conservatively, and cautiously
follow the Regulations governing the transfer of property in
connection with the performance of services as already herein set
forth.

G. A PRIVATE ANNUITY MIGHT NOT BE CLASSIFIED AS
CONSTITUTING "PROPERTY" WITHIN THE MEANING OF
INCOME TAX REGULATION SECTION 1.83-3(e).

A private annuity might not be considered to constitute "property” as
that term is defined in Income Tax Regulation Section 1.83-3(e). This
regulation defines property as including “real and personal property
other than either money or an unfunded and unsecured promise to pay
money or property in the future,”

The private annuity is an unsecured promise to pay money in the
fature,

Section III 3.1 of the Private Annuity Agreement states in pertinent
pact that "(T)he parties further agree that the Obligor will not establish

18
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any security or any find or other specific chargeable source for the
payment of the purchase price (being the Annuity) hereunder.”

1t is thus reasonable to conclude that the private annuity is unfunded as
well as bemg unsecured, and thus does not constitute property within
‘the meaning of Income Tax Regulation Section 1.83-3(e). However, =~
you should be aware that we have not located any pertinent decisions,
~rulings;-or-other-legal-authority that substantiates this conclusion

Professor of Law Daniel C. Knickerbocker, Jr. of Seton Hall
University School of Law has written in Knickerbocker, 134-4th
T.M., Annuities, at page A-34 that: "...Section 83 governs property
transferred in connection with the pertformance of service. ... Where
an employer has merely promised to pay an annuity to a beneficiary
surviving one of its employees, there is no transfer of property either
to the employee when the promise is made or to the beneficiary when
the promise matures on the employee's death. 'Property’ as used in
Section 83 does not include 'an unfunded and unsecured promise to
pay money in the future.' On the other hand, if the employer backs
the promise with assets placed beyond the reach of the employer's
creditors, the value of the promise will be includible in the employee's
or beneficiary's income at the moment the benefits become
transferable or nonforfeitable.” (Citing Income Tax Regulation
Section 1.83-3(¢).)

The assets of the Obligor are not to be placed beyond the reach of its
creditors, and it is thus quite likely. that the private annuity that is
being issued to you will not be construed to constitute "property® as
that term is defined in determining the applicability of Section 83 of
the Internal Revenue Code to the private annuity.

H. THE SUBSEQUENT EXERCISE OF THE SECURITIES BY

THE OBLIGOR WILL LIKELY NOT GENERATE A TAXABLE
EVENT TO THE ANNUITANT.,

Income Tax Regulation Section 1.83-1(c) describes the tax
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consequences with respect to the disposition of nonvested property in a
transaction that is not engaged in at arm’s-length. Under such
circumstances, the subsequent exercise of the securities by the Obligor
would cause the earner of the compensatory element of the property to
be taxed upon the exercise of the option. A detailed example of this
“priniciple is given in the regulation to-illustrate this point. -

However, in our sitnation the disposition of the securities does not
involve nonvested property, and the disposition is at arm's-length,
Consequently, the tax consequences set forth in this regulation do not
apply. Instead, the tax consequences set forth in Income Tax
Regulation Section 1.83-7(a) apply to the transaction. In pertinent
part such regulation states: “If the option is sold or otherwise
disposed of in an arm’'s-length transaction, sections 83(2) and 83(b)
apply to the transfer of money or other property received in the same
manner as sections 83(a) and 83(b) would have applied to the transfer
of property pursuant to an exercise of the option,"

Thus, as under Internal Revenue Code Sections 83(a) and (b) and the
regulations promulgated thereunder no taxable event will occur to the
Annuitant until the annuity vests (when the annuity payments are
received by the Annuitant), the exercise of the options after the
transfer of the securities to the Obligor pursuant to the annuity
transaction is not likely to be a taxable event to the Annuitant.

1. THE SUBSEQUENT CONTRIBUTION OF THE ANNUITY
TO A GRANTOR TRUST BY THE ANNUITANT WHO IS THE
GRANTOR-SETTLOR OF SUCH TRUST WILL LIKELY NOT

CAUSE THE INCOME TAX CONSEQUENCES TO VARY
FROM THOSE DESCRIBED HEREIN,

You have indicated that you are contemplating the possibility of
contributing the annuity to a grantor trust in which you would be the
settlor. You have inquired whether such a contribution would alter

the anticipated federal income tax consequences from those described
herein.
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The pertinent rules relating to the taxation of a grantor trust for
federal income tax purposes are set forth in Section 671 of the Internal
Revenue Code. In pertinent part that statute states: Where it is
specified in this subpart that the grantor ... shall be treated as the
owner of any portion of ‘a trust, there shall then be—included in
computing the taxable income and credits of the grantor ... those items

—of income, deductions, and ciedits against tax of the trust which are

attributable to that portion of the trust to the extent that such items
would be taken into account under this chapter in computing taxable
income or credits against tax of an individual."”

This statute is further interpreted in Income Tax Regulation Section
1.671-2(a) in pertinent part as follows: “Under section 671 a grantor
or another person includes in computing his taxable income and
credits those items of income, deduction, and credit against tax which
are attributable to or mc!udcd in any portion of a trust of which he is
treated as the owner.'

Thus, provided that the trust to which the annuity is contributed by the
Annuitant is classified as a "grantor trust" under Internal Revenue
Code Section 671, the tax consequences of such trust will be incurred
by the Annuitant-Grantor.

In addition, Section 72(u) of the Internal Revenue Code indicates that
an annuity contract that is not held by a natural person {(such as the
grantor trust) is to be taxed in accordance with the statutory scheme
set forth within such statute.

However, that statute specifies that "For purposes of this paragraph,

holding by a trust or other entity as an agent for a natural person shall
not be taken into account.”

Because the Annuitant is a "natural person” this statute does not apply
and the normal annuity taxation rules would apply to the annuity.
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Consequently, the tax consequences relating to the annuity will likely
not vary from those incurred by the Annuitant in the event that the
Annuijtant were to subsequently contribute the annuity to the grantor
trust.

I, CONCLUDING COMMENTS.

The opinions contained herein have been carefully considered by us
and reflect the federal income tax consequences we anticipate will
apply to the areas we have discussed, Nevertheless, they are only
opinions and should not be considered to be guarantees.

Our opinions have been limited to our examination of the federal
income tax consequences discussed above, as indicated herein, Our
opinion expressly does not cover or concern itself with other issues
not addressed herein, including but not limited to the reality of values.

Our opinion is based upon the status of the federal income tax law as
of the date in which this opinion is written. Should there be any
change in the applicable tax laws or the facts and circumstances
relating to the events described herein, the opinions expressed herein
necessarily require a reevaluation in the light of such changes.

In the event there is any change in the tax principles applicable to our
opinion herein, we specifically disclaim any undertaking or obligation
to advise you of any such changes which may hereafter occur.

There is no assurance that the Internal Revenue Service or anyone else
will not raise issues that have not been discussed herein,

Our analysis is based on the facts and/or assumptions contained in this
letter. If such facts and/or assumptions are inaccurate or incomplete,

our analysis and conclusions are equally inaccurate or incomplete and
might vary substantially from those contained herein,
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As you may be aware, the Internal Revemue Service, other
government agencies, and the applicable courts possess the ability to
challenge the legitimacy and reality of an entity or a transaction and
can claim that an entity or a transaction are something other than what
the parties genuinely believed them to be.

In light of these matters, we need to caution you that the Internal
Revenue Service, other government agencies, or a court might view
the transactions which are the subject of this letter in a manner
differently than we would view them.

There are numerous instances when the Internal Revenue Service or
the courts misread or misapply the legal principles involved in the
case, leading to a tax resuft that may be contrary to what the taxpayer
anticipated.

The Internal Revenue Service and the courts generally carefully
examine the substance and business purpose and economic reality
behind a transaction to determine if the transaction is genuine and is to
be granted recognition for tax purposes.

However, it is our view based on the information presented to us as
expressed herein that it is more likely than not that the transactions
described herein will be upheld as being bona fide.

Respectfully submitted,

PRATTER, TEDDER & GRAVES

By 7 Jut m’
Datid H. Tedder,
Attorney at Law
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HRC $ec. 83, Property transferred in connection with performeace of services.

(#) Generz! Rule. If, in connection with the performance of services, property is iransforred to
sny person other than the person for whem such services are performed, the excess of-

(1) the fair market valus of such property (determined without regurd to any restriction
other than a restriclion which by its terms ‘will never lapse) at the first time the rights of the pesson

having-the-beneFicial-intcrost-in-such-property-are ferable or are not subject to a substantial risk of

forfeiture, whichever occurs earlier, over

(2 the (if any) pmd for such property, shall be included in the gross incoms of the
person who perfonned such services in the first taxable year in which the rights of the person having the
beneficial m!crcst m such property lra transferable or are not subject to = substantial risk of forfeitnre,

hick is applicat The p shall not apply if such person selis or otherwise
disposes of such property in an arm's icnglh transaction before his rights in such property become
transferable or are not subject to a substantial risk of forfeiture.

(b) Election to include in gross income in year of transfer.

(1) In genersl. Any person who pecforms services in connection with which property
is transferred {0 any porson may elect fo include in his gross income, for the taxsble year in which such
property is transferred, the excess of-

{A) the fair market value of such property at the time of transfer (determined
without regard lo any restriction other than a restriction which by its terms will never lapse), over

(B) the smount (if any) paid for such property.
If such election is made, subsection (a) shall not apply with respect to the transfer of such propesty, and
if such property is subsequently forfeited, no deduction shall be allowed in respect of such forfsiture,

(2) Election. An election under paragraph (1) with respect o any transfer of property
shall be made in such a manner as the Sccretary prescribes and shall be made not Jater than 30 days after
the date of such fee. Such election may not be ked except with the consent of the Secretary.
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PRATTER, TEDDER & GRAVES

ATTORNEYS AT LAW

GENTURY CITY OFTICR ORANGE COUNYY GFFICE
cenrums criv orrice ouves coumry
1801 AVENUE OF THE STARS HOO TOWN & COUNTRY ROAD
BIXTCENTH FLOOR BNITE YOO
108 ANGELES, CA BODEY ORANGE, CA 286D
YELEAHONE 1213) 2762287 v TELEPHONZ {714} 887 -0I70Q
FAR (013} ETO-4 04D PAX (7141 BOT- BB
aesLyY 1o,
April 9, 1992

Sterling Software Inc.

8080 N. Central Expressway
Suite 1100

Dallas, Texas 75206

Dear Sterling Software Inc.,
Attached is the tax opinion dated February 28,1992, in which Internal Revenue Code Section
83 is discussed with respect to the sale of Sterling Software, Inc. Warrants to a Nevada

Corporation for a Private Annuity of equal value issved to Sam Wyly.

This is to inform you that you may rely on this opinion with respect to the taxation maitexs
discussed therein.

Very truly yours,

By,

Pavid Tedder
Attomey-at-Law
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. PRATTER, TEDDER & GRAVES
ATTORNEYS AT LAW
CENTURY CIYY OFFICE CAANGE COUNTY (FFICE
TR AVENUE GF THE STARS 1100 TOWN K CRUNTRY ROAD
BIATRCNTH FiaDR BUITE 700
LOS ANGELLS, EA SOOBT ORANGE, ¢4 p2E8A
TELERRONE {2131 278 2287 TELESUONE (Fias 887+ OIrD
FAR {13} YD 48 40 | A% ) saT-inge
HEPLY YO
April 9, 1992

Michaels Stores Inc.

8080 N. Central Expressway
Suite 1100

Dallas, Texas 75206

Dear Michaels Siores Inc.,
Attached is the tax opinion dated February 28,1992, in which Internal Revenue Code Section
83 is discussed with respect io the sale of Michaels Stores, Inc, Options and Warrants fo a

Nevada Corporation for a Private Annuity of equal value issued to Sam Wyly.

This is to inform you that you may rely on this opinion with respect to the taxation matters
discussed therein,

Very truly yours,

By i i,
David Tedder
Attorney-at-Law .
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AR 21 1882
PRATTER, TEDDER & GRAVES
ATTORNEYY AT LAW
CENTURY CUFY OFFICE * ORANGE COUNTY OFFIET
RO AVERUE OF TRE STARS 100 TOWN & COUNTRY ROAD
SIXTEENTH FLOOR BUITE Y00
LOB ANGELES, CA 0087 GRAKGE, SA BREER
YELEPHONE (213 £78-2287 TELEPNONR 7143 887-0158
FAX {Z13) 270-4040 FAX ()4} B67-1984

o Remy 1o

~Febraary 28,199

Mr. Sam Wyly
8080 North Central Expressway, Suite #1100
Daillas, Texas 75206

Dear Mr. Wyly:

You have requested the opinion of PRATTER, TEDDER &
GRAVES concerning the 1992 federal income tax consequences that
are likely to apply to the proposed sale of "Securities” herein defined
and identified in Schedule A, in exchange for a private annuity, with
such sale occurring during the 1992 taxable year.

Our analysis and opinion are based upon the facts and information as
set forth herein and our assumption that these facts and information
present a true, accurate, and complete description of the facts that are
relevant to the proposed transaction described herein and the taxation
issues we are addressing herein.

We have reviewed the various legal documents and other information
in connection with this proposed plan. This opinion assumes that the
program will be implemented in a manner that is unmodified from the
proposed program described herein.

We have only been requested to examine the material federal tax

aspects that relate to the proposed program described herein. We
have not been requested to examine other laws and concerns that
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pertain to the business transactions and/or the proposed program.
Consequently, although numerous federal and state laws and
Regulations apply to the business transactions, we expressly disclaim
any opinion as fo the effect of such laws and Regulations to the
business transaction except as are otherwise expressly indicated
herein. .

“This opinion is founded-upon-a-prospective plan of action that has not

- e
yet been completed. Recognizing that facts and circumstances may

change, and recognizing that such changes may affect the legal and
tax consequences pertaining to the operations of the business
transaction, we must therefore advise you that any change or deviation
from the proposed plan of action described herein might produce
different tax consequences than those set forth in this opinion.

Our opinion represents our conclusions derived from our legal
analysis in which we applied the facts and circumstances pertaining to
the Securities owned by you personally and the proposed business
transaction as described herein to our interpretation of federal tax law.

Our analysis and opinion arc limited to the above issue of federal
taxation and do not cover or relate to any other legal or taxation issue
that may pertain to such a transaction, and we expressly disclaim any
opinion as to such matters.

Our opinion has no binding effect or official status of any kind, type,
or character. We cannot assure you or anyone else that the opinions
and conclusions contained in this opinion letter will be sustained by
the Internal Revenue Service, any court of law, or anyone else.

1. THE FACTUAL FOUNDATION:

It is our-understanding that you are considering the sale of Securities
to a domeslic corporation which will jssue a private annuity in
exchange for the Securities. It is our further understanding that it is
the express intent of the parties to the transaction that the value of the
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Securities will equal the value of the annuity and that no gift.or
bargain sale or discounted sale price will arise as a result of the
transaction. Further, it is our understanding that the private annuity is
intended to be issued in an amount that is equal to the fair market
value of the Sccurities that are being sold in exchange for the private
annuity. Neither any gift clement nor any "bargain sale element” are
intended to be made by you with respect to this private annuity
W‘"”“’*‘jﬁmm»

The private annuity payments will not be chargeable to or dependent
upon the Securities sold in exchange for the annuity. The amouat of
the annuity payments will be based on the fair market value of the
Securities.

Tt is our further understanding that the domestic corporation intending
to purchase the Securities in exchange for the issuance of the private
annuity is wholly owned by a foreign corporation which is wholly-
owned by a foreign nongrantor trust. This trust has been established
by you for the benefit of one (1) or more foreign beneficiaries during
your lifetime. We understand that during your lifetime the trust will
have no United States beneficiaries, but in the taxable years following
your death the trust may have one (1) or more beneficiaries who are
United States cifizens and/or resident aliens,

We understand that the private annuity is intended to be unsecured.
There are to be no security interests, guarantees, specific funds, or
other forms of collateral or assurances that the private annuity
payments will be made by the corporation other than the mere
unsecured contractual promise of such corporation that it will make

the annuity payments as they become due under the terms of the
annuity agreement.

We further understand that the private annuity payments will not be
chargeable to or dependent upon the Securities transferred by you in
exchange for the annuity. Any income generated by the Securities
will bcl'ong to the corporation outright, and will not be chargeable to

3
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the annuity payments.

We understand that the amount of the annuity payments will be based
on the fair market value of the Securities being exchanged for the
annuity and will not be based on any income generated by the
Securities that are being transferred for the annuity.

"We also understand—that—the—possession_and/or_enjoyment of the
Securities being exchanged for the private annuity will reside
exclusively with the acquiring corporation, and you will not preserve
or reserve any control of any kind or character over such Securities or
any income therefrom that would constitute a retained interest in the
possession and/or enjoyment of the Securities being exchanged for-
the private annuity. It is thus expressly intended that you will
irrevocably surrender the enjoyment, control, ownership, and all
economic benefits attributable to the ownership of the Securities which
are sold in exchange for the private annuity.

It is our understanding that the private annuity payments will contain
an interest factor in the amount stipulated by the Internal Revenue
Service Revenue Ruling that applies for the month in which the
annuity agreement is entered into,

We understand that the corporation issuing the private annuity is not in
the business of issuing annuities from time to time, and it will not
issue any additional annuities during the term of its private annuity
agreement with you. . :

We further understand that the corporation issuing the private annuity
is not a life insurance company or a bank and is not authorized to
conduct either the banking business or the life insurance company
business and does not intend to obtain such authorization.

‘We have been advised that there are no outstanding encumbrances on

the Securities, and consequently we do not express any opinion that
relates to this issue. )
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You have advised us that your stock options are nontransferable and
are not actively traded on an established market. The Nonstatutory
Option Agreements verify and specify the nontransferability of the
stock options, .

You have further informed us that the stock warrants are transferable

“and that certain warrants-are while other warrants are
noncompensatory in nature. You have advised us that these warran

are not actively traded on an established market.

II. OPINION AND ANALYSIS OF THE 1992 FEDERAL
INCOME TAX CONSEQUENCES THAT ARE LIKELY TO
APPLY TO THE PROPOSED SALE OF SECURITIES TO A
CORPORATION IN EXCHANGE FOR A PRIVATE ANNUITY,
WITH SUCH SALE OCCURRING DURING THE 1992
TAXABLE YEAR UNDER THE CIRCUMSTANCES
DESCRIBED HEREIN:

A. PURSUANT TO THE GENERAL FEDERAL INCOME
TAX TREATMENT OF PROPERTY EXCHANGED FOR A
"PRIVATE ANNUITY THE SALE OF PROPERTY TO THE
CORPORATION IN EXCHANGE FOR THE RECEIPT OF A
PRIVATE ANNUITY IS NOT A TAXABLE EVENT IN THE
YEAR 1992. .

The general federal income tax treatment of property exchanged for a
private annuity is explained in Research Institute of America Federal
Tax Coordinator 2d at Paragraph J-4805 as follows:

"The transfer of property in exchange for a private annuity is
not a taxable transaction. Thus, a taxpayer who turns his property
over to a member of his family or other private individual, or to his
own corporation or other corporation, which is not a life insurance
company or a bank or an organization which issues annuities from
time 1o time, in exchange for payments for life, has no immediate

5
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taxable gain. (Bmphasis is included in the text) However, the
payments under the arrangement are taxable when received, see
Paragraph J- 4807. The actual transfer isn't taxable because the
promise to make the lifetime payments is considered to have no
determinable value. It makes no difference if the obligor under the
private annuity arrangement (i.e., the transferee) is financially sound
the time of the transfer since that 'private’ transferee is not in the
business of granting annuities;hi i ubject to the
supervision and restrictions of insurance companies and banks, and
may change over the payment period. (Citations omitted.)”

In your situation, because the corporation which is issuing the annuity
is not in the business of issuing annuities from time to time, and witl
not issue any additional annuities during the term of its private annuity
agreement with you, and because the corporation is not a life
insurance company or a bank and is not authorized 1o conduct either
the banking business or the life insurance company business and does
not intend to obtain such authorization, it is our opinion that it is more
likely than not that the annuity will likely be taxable as a private
annuity in accordance with the aforedescribed federal income tax
consequences, as opposed to its being taxable as a commercial
annuity.

B. THE PRIVATE ANNUITY IS NOT INTENDED TO
CONTAIN A GIFT OR BARGAIN SALE ELEMENT, AND THE
EXCHANGE OF SECURITIES FOR A PRIVATE ANNUITY OF
EQUIVALENT ACTUARIAL VALUE IS LIKELY TO BE
EXCLUDED FROM FEDERAL GIFT TAX.

The private annuity is intended to be issued in an amount that is equal
to the fair market value of the Securities that are being sold in
exchange for the private annuily. Neither any gift element nor any
"bargain sale element” are intended to be made by either you or the
corporation with respect to this private annuity transaction. ’

Research Institute of America Federal Tax Coordinator 2d describes

6
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private annuity taxation as follows at Paragraph C- 5408:

"Under the private annuity rules, there's no gift tax if the sale is
made at market price (see Chapter Q), there's no estate tax on the
property remaining after the taxpayer's death (see Chapter R), and the
taxpayer's taxable gain on the sale is spread over the annuity

ayments he receives (see Chapter J)."

Warnick, 195-3rd T.M., Private Annuities, a;;age A-5 states: T

) “Under a private annuity the possibility of the Service's finding
a gift in the exchange of property for an annuity of actuarially equal
value is nil."

This author further explains at page A-15:

“The rules already discussed all assume that the transferor is not
making a partial gift through the annuity agreement. In other words, it
is assumed that the fair market value of the property and the present
value of the annuity are equal....”

Research Institute of America Federal Tax Coordinator 2d at
Paragraph J-4804 contains some explanatory language that is helpful
and should be heeded if the avoidance of a gift element is being sought

by the parties to the Annuity Agreement, The pertinent language in
that Paragraph states:

"Some evidence of a gift must be present for any amount to be
excluded as a gift from the cost of the private annuity.

"The fact that the value of the property exceeds the present
value of the annuity is not conclusive evidence of a partial gift.
(Citations omitted.) However, some evidence of a gift may appear if

the taxpayer filed a gift tax return for the excess value. (Citation
omitted.) ..."
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It is our understanding that the private annuity payments you are fo
receive will contzin an jnterest factor in the amount stipulated by the
Internal Revenue Service Revenue Ruling that applies for the month in
which the annuity agreement is entered into.

This is very important because the Internal Revenue Service can take
_the position that the present value of the annuity is less than the
WMnW
annuity does not contain an adequate interest rate factor to compensate
for the time delay to the partnership in receiving its consideration for
the sale and exchange of the Securities. For example, see Warnick,
195-3rd T.M., Private Annuifies at page A-21 discussing the United
States Tax Court decision in LaFargue v, Commissioner, 73 T.C. 40
(1979), which was affirmed in pact and reversed in part by the United
States Court of Appeals for the 9th Circuit in 689 F.2d 845 (9th Cir.
1982), in which the Tax Court found that the annuity transaction was
niot taxable as a private annuity for among other reasons:

*...(Dhe transaction was not based on the actuarial tables and
did not include an interest factor, and there was a large gap between
the present value and the fair market value of the annuity. ..."

Although the United States Court of Appeals for the Sth Circuit
reversed the Tax Court's holding that the transaction did not involve a
private annuity, it is important that the aonuity contain an interest
factor to account for the time value of money.

In your situation it is clearly the intent of the parties that the price of
the annuity is to be equal to the value of the Securities being

exchanged for the annuity, and no gift or other valuation benefit in

excess of such value is intended to be received by either party to the

agreement. It is thus our opinion that it is more likely than not that no

gift tax will be imposed on your disposition of the Securities in

exchange for your receiving a private annuity of equal value, provided

the actuarial value of the Securities being sold in exchange for the

receipt of the private annuily are of an equivalent actuarxal value.

8
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C. THE ANNUITY PAYMENTS MUST BE UNSECURED TO
AVOID YOUR BEING TAXED IMMEDIATELY IN 1992 ON
THE GAIN FROM THE DISPOSITION OF THE SECURITIES
BEING EXCHANGED FOR THE ANNUITY.

_The United States Tax Court has held that the private annuity income

tax rules apply only i it . I the
annuity payments are secured the annuity will be taxable as if it were
a commercial annuity rather than a private annuity. (See Estate of
Lloyd Bell, (1973) 60 TC 469 and 212 Corp., (1978) 70 TC 788.)

For example, the Tax Court in Bell held that the property transferred
in exchange for the private annuity was secured because such property
was placed in escrow as security for the annuity payments, and the
annuity agreement also provided for a "cognovit” judgment against the
parties issuing the annuity in the event they defaulted in making their
anpuity payments. Consequently, the Tax Court applied the rules
pertaining to commercial annuities to the transaction and held that the
taxpayers had an immediately taxable gain when they exchanged their
appreciated stock in exchange for the secured private annuity.

It is our understanding that the private annuity being issued to you is
intended to be unsecured. There are to be no security interests,
guarantees, specific funds, or other forms of collateral or assurances
that the private annuity payments will be made by the corporation
other than the mere unsecured contractual promise of such corporation

that it will make the annuity payments as they become due under the
terms of the annuity agreement.

In addition, the private annuity payments will not be chargeable to or
dependent upon the Securities transferred by you in exchange for the
annuity. The income generated by the property will belong to the
corporation outright, and will not be chargeable to the annuity
payments. The amount of the annuity payments will be based on the
fair market value of the Securities being sold for the annuity and will

9
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not be based on the income generated by the Securities being
exchanged for the annuity.

Furthermore, the possession and/or enjoyment of the Securities being
sold in exchange for the private annuity will reside exclusively with
the corporation, and you will not preserve or reserve any control of
_any kind or character over such Securities and the income therefrom
that would constitute a retained-interest-in-the possession or enjoyment
of the Securities being sold in exchange for the private annuity. Itis
thus expressly intended that you will irrevocably surrender the
enjoyment, control, ownership, and all economic benefits attributable
to the ownership of the Securities which are being sold in exchange
for the private annuity,

Consequently, provided that the private annuity payments' will be
unsecured and will always remain unsecured it is our opinion that it is
more likely than not that the private annuity will not be taxable as a
secured annuity that is taxable as a commercial annuity.

D. THE DISPOSITION OF COMPENSATORY NON-
STATUTORY SECURITIES IN AN ARM'S LENGTH
TRANSACTION BEFORE RIGHTS IN THE SECURITIES
BECOME  TRANSFERABLE TO THE  OBLIGOR
CORPORATION, AND THE DISPOSITION OF A
COMPENSARTORY NONSTATUTORY TRANSFERABLE
WARRANT  IN EXCHANGE FOR YOUR RECEIVING A
SUBSTANTIALLY NONVESTED PRIVATE ANNUITY OF AN
EQUIVALENT VALUE FROM SUCH CORPORATION IS NOT
A TAXABLE EVENT IN THE YEAR 1992,

It is our opinion that it is more likely than not that an exchange of
your nontransferable stock options for a private annuity will not be
subject to an immediate taxable event,

The federal income tax treatment of your nontransferable non-
statutory stock options is gencrally covered in Internal Revenue Code

10
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Section 83 and Regulations Section 1.83-1, 1.83-3, and 1.83-7.

Internal Revenue Code Section 83 does not initially apply to the

taxation of your nonqualified stock options because your options are

not actively traded on an establishéd market and are not transferable.
However, once the nontransferable stock options are exchanged for

the nonvested private annuity, you will then be subject to the rules of
W
avoid an immediate taxable event upon the transfer of your stoc

options for a private annuity, the stock options must be transferred for

a substantially nonvested private annuity.

Substantially nonvested property is property that is nontransferable

and subject to a substantial risk of forfeiture. (See Reguiations
Section 1.83-3(b).)

The general rule regarding the tradsferability of property is cited in
Regulation Section 1.83-3(d):

"For purposes of Section 83 and the Regulations thereunder, the
rights of a person in property are transferable 'if such person can
transfer any interest in the property to any person other than the
transferor of the property, but only if the rights in such property of
such transferee are not subject to a substantial risk of forfeiture.
Accordingly, property is transferable if the person performing the
services or receiving the property can sell, assign, or pledge {(as
collateral for a loan, or as security for the performance of an
obligation, or any other purpose) his interest in the property to any
person other than the transferor of such property and if the transferee
is not required to give up the property or its value in the event the
substantial risk of forfeiture materializes. On the other hand, property
is not considered to be transferable merely because the person
performing the services or receiving the property may designate 2
beneficiary to receive the property in the event of his death.”

A substantial risk of forfeiture is defined in Regulation Section 1.83-
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3(c) as follows:

*A substantial risk of forfeiture exists where rights in property
that are transferred are conditioned, directly or indirectly, upon the
future performance (or refraining from performance) of substantial
services by any person, or the occurrence of a condition related to a
_purpose of the transfer, and the possibility of forfeiture is substantial if
such condition is not satisfied.* — -

It is our opinion that it is more likely than not that a private annuity
will be treated as being substantially nonvested.

To be substantially nonvested, the private annuity must be
nontransferable and subject to a substantial risk of forfeiture.

Section XVI of the Private Annuity agreement specifically states that
the private annuity payments to you are nonassignable and
nontransferable or capable of being pledged or otherwise encumbered
by you without the prior written consent of the Obligor first being
obtained. Furthermore, a 'private anmuity is customarily
nontransferable. (Sec.Warnick, 195-3rd T.M., Private Annuities, at
page number A-7.)

It is also our opinion that it is more fikely than not that the private
annuity is subject to a substantial risk of forfeiture as exemplified by
Section 2.5(a) of the Private Annuity Agreement which states:

*The Annuity payments payable hereunder to the Annuitant are
subject to a substantial risk of forfeiture to the Annuitant in that such
Annuity payments shall terminate and lapse with the last payment
immediately preceding the death of the Annuitant, or upon the death
of the Annuitant if no payments have been made as of the death of the
Annuitant; however, notwithstanding the foregoing, any anmuity
payments that were not made prior to the death of the Annuitant
because of a breach of this Agreement by the Obligor shall be due and
payable upon the death of the Annuitant together with any applicable
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interest, late charges, or other payments due hereunder, and any such
payments shall be made to the estate of the Annuitant . There will be
no proration of payments at the time of the death of the Annuitant or
at anytime thereafier.”

The unpaid annuity payments upon your death are thus totally
terminable, extinguishable, and forfeitable. Consequently, the private
M—M

annuity is subject 1o WW

It is therefore our opinion that your private annuity will then be
treated for tax purposes as your stock options would have been treated
under Internal Revenue Code Section 83. The result of this
substitution is that when your private annuity substantially vests under
Internal Revenue Code Section 83, it will be taxed in the same mamner
that the stock options would have been taxed under Internal Revenue
Code Section 83(a) and (b). Therefore, it is our opinion that it is
more likely than not that when the private annuity substantially vests
(i.e., when payments under the terms of the annuity agreement ate
actually received by you) you will at that tnme be subject to a taxable
event.

The term "nonstatutory stock options” includes warrants to purchase
stock. (See Research Institute of America Federal Tax Coordinator

2d at paragraphs H-2850 and H-2853, citing Frank Shamburger
(1973) 61 TC 85, affirmed (1975, CAB) 508 Fz2d 883.)

It is our opinion that the compensatory nonstatutory transferable
warrant which is being sold in exchange for your receiving a

substantially nonvested private annuity will not cause a taxable event
in 1992, the year of the exchange.

Furthermore, assuming that vested nontransferable stock options and a
vested transferable warrant (as defined in Income Tax Regulation
Section 1.83-3(a)) are exchanged for a private annuity, it is mors

likely than not that such an exchange will not result in an immediate
taxable event.
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E. NONCOMPENSATORY NONSTATUTORY SECURITIES
TRANSFERRED TO THE OBLIGOR CORPORATION IN
EXCHANGE FOR YOUR RECEIVING A SUBSTANTIALLY
NONVESTED PRIVATE ANNUITY OF AN EQUIVALENT
VALUE FROM SUCH CORPORATION WILL LIKELY NOT .
BE A TAXABLE EVENT IN THE YEAR 1992, THE YEAR OF

EXC T

—

Noncompensatory nonstatutory Securities are not covered by Internal
Revenue Code Section 83. Imternal Revenue Code Section 83 only
governs property transferred in connection with the performance of
services, and since these Securities are non-compensatory they will be
exempt from Internal Revenue Code Section 83 rules as previously
herein discussed.

It is our opinion that it is more likely than not that these non-
compensatory nonstatutory Securities will be covered by the general
federal income tax treatment of property exchanged for a private
annvity. The Research Institute of America Federal Tax Coordinator
2d at Pacagraph J-4804 explains the federal income tax treatment of
property exchanged for a private annuity as follows:

“The transfer of property in exchange for a private annuity is
not a taxable transaction. Thus, a taxpayer who turns his property
over to a member of his family or other private individual, or to his
own corporation or other corporation, which is not a life insurance
company or a bank or an organization which issues annuities from
time to time, in exchange for payments for life, has no immediate
taxable gain.(Emphasis is included in the text) However, the
payments under the arrangement are taxable when received, sce
Paragraph J-4806. The actual transfer isn't taxable because the
promise to make the lifetime payments is considered to have no
determinable value. It makes no difference if the obligor under the
‘private’ transferee is not in the business of granting annuities, his
solvency is not subject to the supervision and restrictions of insurance

14

o~

PSI-WYBR 00232



3420

companies and banks, and may change over the paymem pcnod
(Citations omitted.}" .

Because the non-compensatory nonstatutory Securities are not subject
to Internal Revenue Code Section 83 coverage, it is our opinion that it
is more likely than not that the non-compensatory nonstatutory
_Securities transferred in exchange for the private annmty will likely be
taxable as property transferred i annui
accordance with the aforedescribed federal income tax consequences.

F. NOTWITHSTANDING THE FOREGOING, THE
DISPOSITION OF SECURITIES WITHOUT A READILY
ASCERTAINABLE FAIR MARKET VALUE TO AN OBLIGOR
CORPORATION IN EXCHANGE FOR YOUR RECEIVING A
PRIVATE ANNUITY OF AN EQUIVALENT VALUE FROM
SUCH CORPORATION IS ARGUABLY NOT GOVERNED BY
INTERNAL REVENUE CODE SECTION 83, AND WOULD
THUS BE EXEMPT FROM TAXATION PURSUANT TO THE
FOREGOING INTERNAL REVENUE CODE SECTION 83
RULESH

Notwithstanding the foregoing, the transfer of stock options without a
readily ascertainable fair market value in exchange for a private

annuity is arguably not subject 10 the Internal Revenue Code Section
83 rules.

If Internal Revenue Code Section 83 does not apply to the transfer of
stock options in exchange for a private annuity, the stock options that
are transferred in exchange for a private annuity, will likely be
governed according to the aforedescribed federal income rules

covering private annuities, that apply to property interests that are not
transferred in connection with the performance of services.

Internal Revenue Code Section 83(e) recites the situations in which
Section B3 does not apply to certain property interests transferred in

connection with the performance of services. That statute states:
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"This Section shall not apply to-
(1) a transaction to which Section 421 applies,

(2) a transfer to or from a trust described in Section 401(a) or a
_transfer under an annuity plan which meets the requirement of Section
(3) the transfer of an option without a readily ascertainable fair
market value,

(4) the transfer of property pursuant to the exercise of an option
with a readily ascerlainable fair market value at the date of grant, or

(5) group-term life insurance to which Section 79 applies.”

Under Internal Revenue Code Section 83(e)(3), a stock option without
a readily ascertainable fair market value is not subject to Internal
Revenue Code Section 83.

In your situation, your stock options are not actively traded on an
established market and according to Regulation Section 1.83-7(b)
should not have a readily ascertainable fair market value: That
Regulation states:

"(1) Options have a value at the time they are granted, but that
value is ordinarily not readily ascertainable unless the option is
actively traded on an established market .

(2) When an option is not actively traded on an established
market, it does not have a readily ascertainable fair market value
unless its fair market value can otherwise be measured with
reasonable accuracy. For purposes of this Section, if an option is not
actively traded on an established market, the option does not have a
readily ascertainable fair market value when granted unless the
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taxpayer can show that all of the following conditions exist:

(i) The option is transferable by the optionee;

(iiy The option is exercisable immediately in full by the
optionee;

- .
(iii) The option or the property subject-to-the-option-is.not -
subject to any restriction or condition (other than a lien or other
condition to secure the payment of the purchase price} which has a
significant effect upon the fair market value on the option; and

(iv) The fair market value of the option privilege is readily
ascertainable in accordance with paragraph (b)(3) of this Section.”

The Regulations further ‘state in Section 1.83-7(b)(3) that in
determining whether the value of the option privilege is readily
ascertainable, and in determining the amount of such value when such
value is readily ascertainable, it is necessary to consider-

"(i) Whether the value of the property subject to the option can
be ascertained;

(i) The probability of any ascertainable value of such property
increasing or decreasing; and

(i) The length of the period during which the option can be
exercised”

It is our understanding that none of these factors exist regarding your
stock options, and therefore your stock options do not have a readily
ascertainable value. Consequently, it is our opinion that it is more
likely than not that if your stock options do not have a readily
ascertainable value Internal Revenue Code Section 83 does not apply
to the transfer of the stock options in exchange for the private annuity
by virtue of Internal Revenue Code Section 83(e)(3).

17

PSI-WYBR 00235



3423

However, this provision is a seemingly ignored provision of the
Internal Revenue Code, There is little discussion of the applicability
of this provision and the Regulations and authorities have generally
overlooked this Section. Instead, the Regulations and authorities
provide for an alternative method of analysis, as already herein

iscussed, for treating the transfer of nonvested stock options in
exchange for a private annuity. —

We thus caution you that while Internal Revenue Code Section 83(e)
states that Internal Revenue Code Section 83 shall not apply to the
transfer of stock options without a readily ascertainable fair market
value, this provision should be viewed most speculatively because of
the lack of substantive material supporting the application and use of
this Section. Therefore, it is our opinion that while you should be
aware- of this provision you should be cautious in your reliance upon
it. It is advisable that you proceed conservatively, and cautiously
follow the Regulations governing the transfer of property in

connection with the performance of services as already herein set
forth.-

G. A PRIVATE ANNUITY MIGHT NOT BE CLASSIFIED AS
CONSTITUTING "PROPERTY" WITHIN THE MEANING OF
INCOME TAX REGULATION SECTION 1.83-3(e).

A private annuity might not be considered to constitute "property” as
that term is defined in Income Tax Regulation Section 1.83-3(e). This
regulation defines property as including "real and personal property
other than either money or an unfunded and unsecured promise to pay
money or property in the future."”

The private annuity is an unsecured promise to pay money in the
future.

Section III 3.1 of the Private Annuity Agreement states in pertinent
part that "(T)he parties further agree that the Obligor will not establish
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any security or any fund or other specific chargeable source for the
payment of the purchase price (being the Annuity) hereunder.”

1t is thus reasonable to conclude that the private anmuity is unfunded as
well as being unsecured, and thus does not constitute property within
the meaning of Income Tax Regulation Section 1.83-3(e). However,
_you should be-aware that we have not located any pertinent decisions,

rulings, or other legal authority-that-substantiates this conclusion.

Professor of Law Daniel C. Knickerbocker, Jr. of Seton Hall
University School of Law has written in Knickerbocker, 134-4th
T.M., Annuities, at page A-34 that: "...Section 83 governs property
transferred in connection with the pertformance of service. .., Where
an employer has merely promised to pay an annuity to a beneficiary
surviving one of its employees, there is no transfer of property either
to the employee when the promise Is made or to the beneficiary when
the promise matures on the employee's death, 'Property’ as used in
Section 83 does not include ‘an unfunded and unsecured promise to.
pay money in the future.’ On the other hand, if the employer backs
the promise with assets placed beyond the reach of the employer's
creditors, the value of the promise will be includible in the employee's
or beneficiary's income at the moment the benefits become
transferable or nonforfeitable.” (Citing Income Tax Regulation
Section 1.83-3(e).)

The assets of the Obligor are not to be placed beyond the reach of its
creditors, and it is thus quite likely that the private annuity that is
being issued to you will not be construed to constitute "property” as
that term is defined in determining the applicability of Section 83 of
the Internal Revenue Code to the private annuity.

H. THE SUBSEQUENT EXERCISE OF THE SECURITIES BY
THE OBLIGOR WILL LIKELY NOT GENERATE A TAXABLE
EVENT TO THE ANNUITANT.

Income Tax Regulation Section 1.83-1(c) describes the tax
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consequences with respect to the disposition of nonvested property in a
transaction that is not engaged in at arm's-length, Under such
circumstances, the subsequent exercise of the securities by the Obligor
would cause the earner of the compensatory element of the property to
be taxed upon the exercise of the option. A detailed example of this
principle is given in the regulation to illustrate this point.

involve nonvested property, and the disposition is at arm's-length’ -
Consequently, the tax consequences set forth in this regulation do not

apply. Instead, the tax consequences set forth in Income Tax
Regulation Section 1.83-7(a) apply to the tramsaction. In pertinent

part such regulation states: “If the option is sold or otherwise
disposed of in an arm’'s-length transaction, sections 83(a) and 83(b)

apply to the transfer of money or other property received in the same

manner as sections 83(a) and 83(b) would have applied to the transfer

of property pursuant to an exercise of the option,” '

Thus, as under Internal Revenue Code Sections 83(a) and (b) and the
regulations promuigated thereunder no taxable event will occur to the
Annuitant until the annuily vests (when the annuity payments are
received by the Annuitant), the exercise of the options after the
transfer of the securities to the Obligor pursuant to the annuity
transaction is not likely to be a taxable event to the Annuitant.

1. THE SUBSEQUENT CONTRIBUTION OF THI ANNUITY
TO A GRANTOR TRUST BY THE ANNUITANT WHO IS THE
GRANTOR-SETTLOR OF SUCH TRUST WILL LIKELY NOT
CAUSE THE INCOME TAX CONSEQUENCES TO VARY
FROM THOSE DESCRIBED HEREIN.

You .have indicated that you are contemplating the possibility of
contributing the annuity to a grantor trust in which you would be the
settlor. You have inquired whether such a contribution would alter

the anticipated federal income tax consequences from those described
herein.
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The pertinent rules relating to the taxation of a grantor trust for
federal income tax purposes are set forth in Section 671 of the Internal
Revenue Code. In pertinent part that statute states: Where it is
specified in this subpart that the grantor ... shall be treated as the
owner of any portion of a trust, there 'shall then be included in
computing the taxable income and credits of the grantor ... those items
of income, deductions, i i the trust which are
attributable to, that portion of the trust to the extent that such items
would be taken into account under this chapter in computing taxable
income or credits against tax of an individual."

This statute is further interpreted in Income Tax Regulation Section
1.671-2(a) in pertinent part as follows: "Under section 671 a grantor
or another person includes in computing his taxable income and
credits those items of income, deduction, and credit against tax which
are attributable to or included in any portion of a trust of which he.is
treated as the owner."

Thus, provided that the trust to which the annuity is contributed by the
Annuitant is classified-as a "grantor trust” under Internal Revenue
Code Section 671, the tax consequences of such trust will be incurred
by the Annuitant-Grantor. :

In addition, Section 72(u) of the Internal Revenue Code indicates that
an annuity contract that is not held by a natural person (such as the

grantor trust) is to be taxed in accordance with the statutory scheme
set-forth within such statute,

However, that statute specifies that "For purposes of this paragraph,

holding by a trust or other entity as an'agent for a natural person shall
not be taken into account.”

Because the Annuitant is 2 "natural person” this statute does not apply
and the normal annuity taxation rules would apply to the annuity,
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Consequently, the tax consequences relating to the annuity will likely
not vary from those incurred by the Annuitant in the event that the

Annuitant were to subsequently contribute the annuity to the grantor
trust.

III. CONCLUDING COMMENTS.

The opinions’ contained herein have been carefully considered byu
and reflect the federal income tax consequences we anticipate will
apply to the areas we have discussed. Nevertheless, they are only
opinions and should not be considered to be guarantees.

Our opinions have been limited to our examination of the federal
income tax consequences discussed above, as indicated herein. Our
opinion expressly does not cover or concern itself with other issues
not addressed herein, including but not limited to the reality of values.

Our opinion is based upon the status of the federal income tax law as
of the date in which this opinien is written. Should there be any
change in the -applicable tax Jaws or the facts and circumstances
relating to the events described herein, the opinions expressed herein
necessarily require a reevaluation in the light of such changes.

In the event there is any change in the tax principles applicable to our
opinion herein, we specifically disclaim any undertaking or obligation
to advise you of any such changes which may hereafter occur.

There is no assurance that the Internal Revenue Service or anyone else
will not raise issues that have not been discussed herein.

Our analysis is based on the facts and/or assumptions contained in this
letter. If such facts and/or assumptions are inaccurate or incomplete,

our analysis and conclusions are equally inaccurate or incomplete and
might vary substantially from those contained herein.
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As you may be aware, the Internal Revenue Service, other
government agencies, and the applicable courts possess the ability to
challenge the legitimacy and reality of an entity or a transaction and
can claim that an enlity or a transaction are something other than what
the parties genuinely believed them to be.

M@LQLQM@MMWMUM you that the Internal
Revenue Service, other government age CW

the transactions which are the subject of this letter in a manner
differently than we would view them.

There are numerous instances when the Internal Revenue Service or
the courts misread or misapply the legal principles involved in the

case, leading to a tax result that may be contrary to what the taxpayer
anticipated.

The Internal Revenue Service and the courts generally carefully
examine the substance and business purpose and economic reality
behind a transaction to determine if the transaction is genuine and is to
be granted recognition for tax purposes.

However, it is our view based on the information préscnted to us as
expressed herein that it is more likely than not that the transactions
described herein will be upheld as being bona fide.

Respectfully submitted,

PRATTER, TEDDER & GRAVES

Q@

xd H. Tedder,
Attorney at Law
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HRC Sec. §3, Property Iransferved in tion with perf of sarvices.

(a) Genersl Ruls, ), in ion with the perf of services, property is ferred
to any person other lhan the person for whom such services are psrformed, the excess of-

(1) the falv market value of such property (determined without regard to any

than a jciion which by its terms will never lnpse) at the first time the rights of G
person baving the benelicial intorest in -ate-transferable.ar are not subject to & subsiantisl
risk of forfeiturs, whichever occurs earlier, over : T ——

(2) the (if any) pud for such propesty, shall be included in the gross income of the
person who petfmmed such services in the first taxsble year in which the rights of the person baving
lhe beneficial int: in such propesty are ferable or are ot subject to & substantial risk of
farke hichever is applicable. The p ling sent shall pot pply if suck pesson sells or

a!h:rwise disposes of such propesty in en arm's length transaction before his rights in such pmpex(y
become transferable or are not subject to a substantial sk of forfeifuce.

() Election to include in gross i in year of transfor.

(1) In general. Any person who performs services in connection with which propesty
is transferred to sny person may clect to include in his gross , for the taxable year in which such
property is transfesred, (hoe excess of-

(A)  the fair markel value of such properdy at the tims of transfor
{determined without regard to any restriction other than  restriction which by its (arms will never
lapse), over

(B) the amount (if any) paid for such propecty,
If such election is made, subsection {a) shall not apply with respect to the transfer of such property, and
if such property is subsequently forfeiled, no deduction shall be aliowed in respect of such forfeiture.

(2) Election. An election under pamgraph (1) with respect to any transfer of
property shall be made in such a ss the S Y P ibes und shall be rmads not Iater than
30 days afier the date of such transfer.  Such election may not be revoked except with the consent of -
the Secretary. .
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IN WITNESS WHEREOF, the parties hereby enter into this

Agreement to be effective, for all purposes on , 19
NEVADA CORPORATION
o,
. e
By T ——

FOREIGN CORPORATION

By
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PRATTER, TEDDER & GRAVES

ATTORNEYS AT LAW

CENTURY COY OFFICE
IBOL AVENUL GF THE STARS
SIKTEENTH FLOOR
LOS ANSELES, CA 3DQSY
TELEPHONE (212} Z78-E2EY
FAX [13) 278 - 4043

ORANGE COUNTY OFFIGE
HOO TOWN & COUNTRY ROAD
swirE 700
GRANGE, CA BZBCE
TELEPHONE 4} 8@7-0170
TAX {714t BEY- 1984

B — REFLT 10,
S

e

April 9, 1992

Sterling Software Inc.

8080 N. Central Expressway
Suite 1100

Dallas, Texas 75206

Dear Sterling Software Inc.,

Attached is the tax opinion dated February 28,1992, in which Intemal Revenue Code Section
83 is discussed with respect to the sale of Sterling Software, Inc. Warrants to a Nevada
Corporation for a Private Annuity of equal value issued to Charles Wyly.

This is to inform you that you may rely on this opinion with respect to the taxation matters,
discussed therein.

Very tmuly yours,

- o .
s
Dawid Tedder

Attorney-at-Law

By
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PRATTER, TEDDER & GRAVES

ATYORNEYS AT LAW

CENTURY CiTy BFFICE
19GT AVENUE OF THE STARS
SIXTEENTH FLOOR
LOS ANGELES, CA #QOET
TELEPRONE (263] 278-2287
FAX [2i3) E78+-4948

DRANGE COUNTY OFFICE
OB TOWN & COURTAY RDAG
SUITE 200
TRANGE, €A 92688
TELERNONE (714) 6670170
FAX {716 GET 1084

REPLY 7O,

April 8, 1992

Michaels Stores Inc,

8080 N. Central Expressway
Suite 1100

Dallag, Texas 75206

Dear Michaels Stores Inc.,
Attached is the tax opinion dated February 28,1992, in which Intemal Revenue Code Section
83 is discussed with respect to the sale of Michaels Stores, Inc. Options to a Nevada

Corporation for a Private Annuity of equal value issued to Charles Wyly,

This is to inform you that you may rely on this opinion with respect to the taxation matters
discussed therein, '

Very truly yours,

<7 / /’,/;/:1;
By ~ 7 e s oHEL

David Tedder

Attorney-at-Law
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PRATTER, TEDDER & GRAVES

ATYGRNEYS AT LAw -

CENTURY CITY OFPICE ORANGL COUNTY OFFICK
B0 AVENUE OF THE STARS HDT TOWN & COUNTRY ROAO
BIXYEENTH PLOON UITE 700
LOS ANGELES CA 30067 ORANGE, C4 BR08S
TELEPHONE (813 RYS-E207 TELEPHONE (714} €87-0170
FAX I3 A78> 4048 PAX (4} 6071084
e x Orange

February 28, 1992

M, Charles Wyly
8080 North Central Expressway, Suite #1100
Dallas, Texas 75206

Dear Mr. Wyly:

You have requested the opinion of PRATTER, . TEDDER &
GRAVES concerning the 1992 federal income tax consequences that
are likely to apply to the proposed sale of "Securities” herein defined
and identified in Schedule A, in exchange for a private annuity, with
-such sale occurring during the 1992 taxable year.

Our analysis and opinion are based upon the facts and information as
 set forth herein and our assumption that these facts and information
. present a true, accurate, and complete description of the facts that are
relevant to the proposed transaction described herein and the taxation
issues we are addressing herein. :

We have reviewed the various legal documents and other information
in connection with this proposed plan. This opinion assumes that the
program will be implemented in a2 manner that is unmodified from the
proposed program described herein.

We have only been requested to examine the material federal tax

aspects that relate to the proposed program described herein. We
have not been requested to examine other laws and concerns that
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pertain to the business transactions andfor the proposed program.
Consequently, although numerous federal and state laws and
Regulations apply to the business transactions, we expressly disclaim
any opihion as to the effect of such laws and Regulations to the
business transaction except as are otherwise expressly indicated
herein. - Lo

S

This opinion is founded upon a prospective plan of action that has not

yet been completed. Recognizing that facts and circumstances may
change, and recognizing that such changes may affect the legal and
tax conseguences pertaining to the operations of the business
transaction, we must therefore advise you that any change or deviation
from the proposed plan of action described herein might produce
different tax consequences than those set forth in this opinion.

Our opinion represents our conclusions derived from our legal
analysis in which we applied the facts and circumstances pertaining to
the Securities owned by you personally and the proposed business
transaction as described herein to our interpretation of federal tax law.

Our analysis and opinion are limited to the above issue of federal
taxation and do not cover or relate to any other legal or taxation issue
that may pertain to such a transaction, and we expressly disclaim any
opinion as to such matters.

Our opinion has no binding effect or official status of any kind, type,
or character. We cannot assure you or anyone else that the opinions
and conclusions contained in this opinion letter will be sustained by
the Internal Revenue Service, any court of law, or anyone else.

1. THE FACTUAL FOUNDATION:

It is our understanding that you are considering the sale of Securities
to an unrelated domestic corporation which will issue a private annuity
in exchange for the Securities. It is our further understanding that it is
the express intent of the parties to the transaction that the value of the

2

T,
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Securities will equal the value of the annuity and that no gift or
bargain sale or discounted sale price will arise as a result of the
transaction. Further, it is our understanding that the private annuity is
intended to be issued in an amount that is equal to the fair market
value of the Securities that are being sold in exchange for the private
_annuity. Neither any gift element nor any "bargain sale element” are

intended to be made by you with—respectto this private annuity

transaction.

The private annuity payments will not be chargeable to or dependent
upon the Securities sold in exchange for the annuity. The amount of
the annuity payments will be based on the fair market value of the
Securities.

It is our further understanding that the domestic corporation intending
to purchase the Securities in exchange for the issuance of the private
annuity is wholly owned by a foreign corporation which is wholly-
owned by a foreign nongrantor trust. This trust has been established
by you for the benefit of one (1) or more foreign beneficiaries during
your lifetime. We understand that during your lifetime the trust will
have no United States beneficiaries, but in the taxable years following
your death the trust may have one (1) or more beneficiaries who are
United States citizens and/or resident aliens.

We understand that the private annuity is intended to be unsecured.
There are to be no security interests, guarantees, specific funds, or
other forms of collateral or assurances that the private annuity
payments will be made by the corporation other than the mere
unsecured contractual promise of such corporation that it will make
the annuity payments as they become due under the terms of the
annuity agreement.

We further understand that the private annuity payments will not be
chargeable to or dependent upon the Securities transferred by you in
exchange for the annuity. Any income generated by the Securities
will belong to the corporation outright, and will not be chargeable to

3
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the annuity payments.

We understand that the amount of the annuity payments will be based
on the fair. market value of the Securities being exchanged for the
annuity and will not be based on any income generated by the
_Securities that are being transferred for the annuity. . .

We also understand that the possession and/or enjoyment of the
Securities being exchanged for the private annuity will reside
exclusively with the acquiring corporation, and you will not preserve
or reserve any control of any kind or character over such Securities or
any income therefrom that would constitute a retained interest in the
possession and/or enjoyment of the Securities being exchanged for
the private annuity. It is thus expressly intended that you will
irrevocably surrender the enjoyment, control, ownership, and all
economic benefits attributable to the ownership of the Securities which
are sold in exchange for the private annuity.

It is our understanding that the private annuity payments will contain
an interest factor in the amount stipulated by the Internal Revenue
Service Revenue Ruling that applies for the month in which the
annuity agreement is entered into. -

We understand that the corporation issuing the private annuity is not in
the business of issuing annuities from time to time, and it will not
issue any additional annuities during the term of its private annuity
agreement with you.

We further understand that the corporation issuing the private annuity
is not a life insurance company or a bank and is not authorized to
conduct either the banking business or the life insurance company
business and does not intend to obtain such authorization.

We have been advised that there are no outstanding encumbrances on

the Securities, and consequently we do not express any opinion that
relates to this issue.
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You have advised us that your stock options are nontransferable and
are not actively traded on an established market. The Nonstatutory
Option Agreements verify and specify the nontransferability of the
stock options. -

“You have further informed-us-that the stock warrants are transferable
and that certain warrants are compensatory while other warrants are
noncompensatory in nature. You have advised us that these warrants
are not actively traded on an established market.

. OPINION AND ANALYSIS OF THE 1992 FEDERAL
INCOME TAX CONSEQUENCES THAT ARE LIKELY TO
APPLY TO THE PROPOSED SALE OF SECURITIES TO A
CORPORATION IN EXCHANGE FOR A PRIVATE ANNUITY,
WITH SUCH SALE OCCURRING DURING THE- 1992
TAXABLE YEAR UNDER THE CIRCUMSTANCES
DESCRIBED HEREIN:

A. PURSUANT TO THE GENERAL FEDERAL INCOME
TAX TREATMENT OF PROPERTY EXCHANGED. FOR A
PRIVATE ANNUITY THE SALE OF PROPERTY TO THE
CORPORATION IN EXCHANGE FOR THE RECEIPT OF A
PRIVATE ANNUITY IS NOT A TAXABLE EVENT IN THE
YEAR 1992,

The general federal income tax treatment of property exchanged for a
private annuity is explained in Research Institute of America Federal
Tax Coordinator 2d at Paragraph J-4805 as follows:

"The transfer of property in exchange for a private annuity is
not a taxable transaction. Thus, a taxpayer who turns his property
over to a member of his family or other private individual, or to his
own corporation or other corporation, which is not a life insurance
company or a bank or an organization which issues annuities from
time to time, in exchange for payments for life, has no immediate

3
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