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STREAMLINED PROCEDURES ACT OF 2005

THURSDAY, NOVEMBER 10, 2005

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CRIME, TERRORISM,
AND HOMELAND SECURITY
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:10 a.m., in
Room 2141, Rayburn House Office Building, the Honorable Howard
Coble (Chair of the Subcommittee) presiding.

Mr. CoBLE. Good morning, ladies and gentlemen. I want to wel-
come you all to the important legislative hearing on habeas corpus
procedures for review of State death penalty convictions. This is
the second hearing on this legislation. And for the benefit of all in-
volved, I need to let you know we need to vacate this room on or
before 12. We are having our PATRIOT Act conference in this
room. So we have to set up for that. So keep that in mind. We need
to hit the road at 12.

I have stated on numerous occasions that I support the death
penalty for the most heinous crime. But I've also made clear that
the death penalty must be clear, fair and must be accurate with
appropriate balance between victims and analyst litigation and ap-
propriate consideration of crimes of error and legitimate claims of
actual innocence.

I am a strong supporter of the Justice For All Act, a far-reaching
measure which provides additional safeguards in our death penalty
system for post-conviction DNA testing of evidence and improve-
ments in our capital counsel system.

Today, we are reexamining representative Lungren’s proposal,
H.R. 3035, the “Streamlined Procedures Act of 2005,” which re-
forms Federal habeas corpus review of State court convictions.

Mr. CoBLE. The Subcommittee in the judicial security hearing
and in examining child crimes and even last Congress during con-
sideration of the Justice For All Act has gathered a substantial
amount of evidence showing that the Federal Court, that the Fed-
eral Court habeas review, particularly in the death penalty area,
has suffered from extraordinary delays, some as long as 15 years
for pending habeas petition to be resolved by a single Federal judge
and misguided application of precedent to frustrate the ends of jus-
tice.

State provides significant habeas review. And applicants are now
using the Federal review in some instances to frustrate justice
which at once calls for reform aimed at ensuring that justice de-
layed does not turn into justice denied.

o)
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Currently, many Federal habeas corpus cases require 10, 15,
even 20 years to complete. These delays burden the courts and
deny justice to defendants with meritorious claims. They are also
deeply unfair to victims of serious violent crimes. A parent whose
child has been murdered or someone who has been a victim of a
violent assault cannot be expected to move on with their lives with-
out knowing how the case against the attacker has been resolved.

Endless litigation and the uncertainty that it brings is unneces-
sarily cruel to these victims and their families. As President Clin-
ton noted of the 1996 habeas corpus reforms, “It should not take
8 or 9 years and three trips to the Supreme Court to finalize when
a person, in fact, was properly convicted or not.” For the sake of
all parties, we should minimize these delays.

The 1996 habeas corpus reforms were supposed to prevent delays
in Federal collateral review. Unfortunately, as the Justice Depart-
ment noted in testimony before the House Crime Subcommittee in
March 2003, there still are significant gaps in the habeas corpus
statutes which can result in highly protracted litigation, and some
of the reforms that Congress did adopt in 1996 have been substan-
tially undermined in judicial application.

In a recent letter sent by the Judicial Conference, they provided
data which demonstrates that delay is increasing and that some
steps are needed to address the problem.

The median time for disposing of habeas petitions for State cap-
ital convictions has nearly doubled from 1998 to 2004, from 13
months to 25.3 months.

The number of habeas petitions pending for over 3 years doubled
from 1998 to 2004, from 20 percent to 46 percent.

Similarly, the percent of habeas petitions pending in the Federal
Court of Appeals increased sevenfold from 1998 to 2004, from 5
percent to 36 percent.

I want to commend representative Lungren for his work in this
area and look forward to working with him on this important issue.

I am now pleased to recognize the distinguish gentleman from
Virginia, the Ranking Member, Mr. Bobby Scott.

Mr. ScorT. Thank you, Mr. Chairman, for holding this hearing
on H.R. 3035, the “Streamlined Procedures Act of 2005.” And Mr.
Chairman, I want to thank you for your excellent representation of
the Sixth District of North Carolina, the State of North Carolina
and the Nation. You're one of the most respected leaders of the
House. It is an honor to serve on this Committee with you. And I
think the entire House could benefit from the kind of leadership
that you provide.

We have a lot of disagreement on issues, but you’re one that can
disagree without being disagreeable. And we would have a much
better House if we had more Members like you. So thank you for
your service and leadership.

Mr. CoBLE. If the gentleman will suspend, I will give the gen-
tleman from Virginia all the time he wants.

I thank you for that, Bobby. I appreciate that.

Mr. ScoTT. Well, the next thing I was going to say is because of
your admonition that time was of the essence—but the title of the
bill, Mr. Chairman, suggests that it would streamline the proc-
essing of habeas cases. In fact, it would actually strip the courts
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of jurisdiction to determine many Federal issues and undercut the
Supreme Court’s efforts to clean up uncertainties regarding re-
forms that Congress enacted in 1996 with the Anti-terrorism and
Effective Death Penalty Act.

The bill would virtually eliminate the ability of Federal courts to
determine Federal constitutional issues in cases involving prisoners
either facing the death sentence or serving prison terms. In short,
the bill would greatly increase the prospects of an innocent person
being put to death or languishing in prison with no help of cor-
recting an unconstitutional conviction.

In general, the bill will overturn a series of Supreme Court deci-
sions adopted since 1996, increase the number of habeas corpus pe-
titions filed, complicate and delay litigation in this area, disregard
traditional principles of federalism and invite constitutional chal-
lenge on the theory that it impairs the independence of Federal
courts.

Ironically, many of the supporters of this bill are the same people
who in the Terry Schiavo case advocated for the elimination for
that case of the very kinds of hurdles that this bill promotes.

Federal habeas corpus is a modern day reflection of the great
writ which was the foundation for much of our criminal law prin-
ciples. A right without a remedy is no right at all. What good is
it to have a constitutional right that cannot be enforced? This bill
would eliminate the Federal court’s role as courts of last resort for
citizens of this country. It would restrict citizens to State courts
where prosecutors seeking to protect their convictions—it would re-
strict them to courts where prosecutors are seeking to protect their
convictions when the State prosecutors were the cause of the prob-
lem to begin with.

Those prosecutors are the only ones who have anything to gain
from having innocent people languish in prison or even put to
death because they were unable to get the proper relief from the
courts.

Crime victims and their families will face even greater delays
and frustration as courts struggle to resolve constitutional chal-
lenges to a new law, and they nor the society in general will benefit
from having people locked up or put to death while the true per-
petrators remain free to prey on others. And there are other exam-
ples of innocent people being released in recent years who could not
have been released if this bill had been law.

I would like to offer for the record, Mr. Chairman, two of these
cases, one involving release from death row, the other will be iden-
tified. And we are going to add other cases as well as an article,
recent article in my hometown newspaper which indicates that sev-
eral people were released from prison after they had served a sub-
stantial portion of their time for crimes that they did not commit.

Mr. CoBLE. Without objection, it will be received.

[The information referred to follows in the Appendix]

Mr. ScorT. Thank you, Mr. Chairman. A host of organizations
and individuals, including prosecutors and judges, liberals and con-
servatives, have expressed concerns about the bill becoming law; 49
of 50 chief justices have asked Congress to carefully study the need
for and impact of this legislation before any new law is passed. And
I would like to offer their resolutions at this point for the record.



Mr. CoBLE. Without objection.

[The information referred to follows in the Appendix]

Mr. Scott. I also have read letters of letters and resolutions
from the Federal Judicial Conference, Federal public prosecutors,
Federal public defenders, a prosecutor in California expressing con-
cern about the legislation, and I would like to offer these for the
record as well.

Mr. CoBLE. Without objection, they will be received.

[The information referred to follows in the Appendix]

Mr. ScoTT. In this latter submission is a memo developed by a
former prosecutor and a letter from a current chief justice of the
California Supreme Court which explains why most of the time pe-
riod necessary to complete habeas petitions occurs at the State
level, not at the Federal level.

So, Mr. Chairman, in some way, while there are not—where
there are, no doubt, instances in which non meritorious prisoner
claims get more attention than they deserve, it is not a heavy price
to pay to ensure that we don’t execute an innocent person or have
innocent people languishing in prison with no hope. We already
have streamlined the habeas process in 1996. Now, only those who
have, quote, clear and convincing evidence of actual innocence even
get a hearing under the traditional habeas process.

Those who can establish that they are only probably innocent,
that is, 51 percent chance that they are innocent but more probably
innocent than not, they don’t even get a hearing under the present
restrictions.

Apparently, Mr. Chairman, under the Anti-terrorism and Effec-
tive Death Penalty Act, having the courts clogged up with all these
people who are probably innocent is contrary to the goals of an ef-
fective death penalty.

So, Mr. Chairman, in the context of where it is clear that inno-
cent people have been released in recent years who could not have
been released under the provisions of the bill, we should not fur-
ther jeopardize the prospects of cases like that by proceeding with
this bill.

Again, it benefits no one, that Congress should assist in having
innocent people languishing in prison or executed while real per-
petrators roam free. A single case of that happening is a tragedy,
and we shouldn’t create a situation where more of that might
occur. Thank you.

Mr. CoBLE. Thank you, I thank the gentleman from Virginia.
Normally we restrict opening statements to the Chairman and the
Ranking Member, but the distinguished gentleman from Massachu-
setts asked to be heard.

Mr. DELAHUNT. Yes, thank you, Mr. Chairman, let me echo the
kudos of the Ranking Member for you and your leadership.

Mr. CoBLE. I thank you for that, sir.

Mr. DELAHUNT. I think you have heard me say that before. It is
sincere, and it is an honest sentiment. And we are definitely fortu-
nate to have you.

Mr. CoBLE. I appreciate very much the generous comments from
Mr. Scott and you. I hope you are not lulling me into a sense of
false security this morning.
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Mr. DELAHUNT. Let me proceed. And I probably will have to
leave the hearing for another hearing. So that will eliminate some
of the questions I would ask. But I think it is—I wanted to be here
because I was one of the authors of the Justice For All Act.

You know, the core of our justice system is a search for the truth.
That is the purpose of the criminal justice system in this country.
And in that system, we should take every opportunity to maximize
our capacity in our efforts to secure the truth because often it is
illusive. Often it is not available to those accused of crimes. It is
a system that is fallible and fragile and susceptible to error.

I served as the chief prosecutor—the elected prosecutor—in the
Metropolitan Boston area for almost 22 years. I know mistakes. I
have been there. I have made them. One of my constant concerns
was making a mistake that resulted in the conviction of someone
that was innocent. I almost did that twice.

This bill is about maximizing the power of the State to limit our
search for the truth.

There have been many cases where information was developed
decades after the conviction that clearly exonerated innocent indi-
viduals that served on death row. The Ranking Member has ref-
erenced some of them. I could stay here and recite two or three
cases where individuals were convicted and the truth did not sur-
face for 30 years.

I want to recognize someone who is in the hearing room today.
Her name is Gloria Killian, she won’t be testifying, obviously, but
I think her case is reflective of what I just said. She was a former
law student who had no criminal record. She is sitting in the front
row. She has the gray hair.

She had no criminal record when she was convicted in 1986 of
being the mastermind of a 1981 burglary, robbery and murder of
an elderly couple in California. She was sentenced to 32 years in
prison. Her conviction was based on the testimony of one of the ac-
tual killers who had been convicted for the crime and sentenced to
life without parole. And any prosecutor knows that informant testi-
mony, testimony that is subject to a deal, really needs to be scruti-
nized.

Despite the fact that his codefendant testified at his own trial
that he had never met Ms. Killian, shortly after his conviction,
Gary Masse wrote to the Sheriff's Department offering to lie for the
Government in exchange for a sentence reduction.

Mr. Masse testified at Killion’s trial that he made no deal with
the prosecution. Shortly after Killion’s trial, Masse further wrote to
the prosecutor again admitting that he had lied. The prosecution
failed to disclose this letter and two others, both of which made
clear that Masse was offered and expected benefits in return for his
testimony.

Gloria Killion’s appeal was denied. And her State petition was
rejected without an evidentiary hearing. If I could have just 2 addi-
tional minutes, Mr. Chairman.

Mr. CoBLE. Without objection.

Mr. DELAHUNT. She petitioned for habeas corpus relief in Federal
Court. A hearing was held in which evidence of Masse’s perjury fi-
nally came to light in part because his codefendant’s attorneys—his
codefendant’s attorneys—discovered the letters Masse had written
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and brought the information to Killian. The Federal district Court
nonetheless denied her petition.

On appeal, however, the Ninth Circuit found clear error in the
District Court’s decision and vacated the conviction. The Circuit
Court concluded that there is a reasonable probability that, without
?ll the perjury, the result of the proceeding would have been dif-
erent.

It also held the cumulative effect of Masse’s perjury, the prosecu-
tion’s failure to disclose impeachment evidence and prosecutorial
conduct at trial were sufficient to justify relief, even if each claim
individually was not.

She was released in 2002 after spending 16 years in prison. She
founded and became executive director of the Action Committee for
Women in Prison.

The bottom line is that had this proposal been in effect, Gloria
Killian would never have had the opportunity to prove her inno-
cence. And she sits here today.

This proposal, with all due respect to my good friend and another
individual for whom I have great respect, Mr. Lungren, this pro-
posal erodes the integrity of that effort to search for the truth that
is incorporated in our jurisprudence. Thank you, Mr. Chairman.

Mr. CoBLE. I thank the gentleman. We have been joined by the
distinguished gentlemen from California, Ohio and Arizona; Mr.
Lungren, Mr. Chabot and Mr. Flake.

Mr. Lungren, did you want to be heard? This is your bill and
very briefly for an opening statement and then

Mr. LUNGREN. Thank you, Mr. Chairman. Mr. Chairman, I am
sorry I was late. I had one of my periodic flare-ups with my back
so it was a little while getting here.

I appreciate the opportunity once again and consider the proper
role of the Federal collateral review in the context of the larger
criminal justice system, along with the hearings which have taken
place in the other body and time for opportunity for additional
input we are better able to craft legislation to address abuses of the
habeas corpus process in light of the Federal courts.

I welcome all the witnesses here this morning. We have heard
from many who have criticized our original proposal. We have
made changes in the proposal that we are now considering. We will
consider others.

I would just like to mention, however, the gentleman referred to
the pursuit of truth. That is what the jury system is supposed to
be all about.

As the late Chief Justice Rehnquist said at a time when he was
on the bench but not chief justice, our system is predicated on the
assumption that the main event is that jury trial. And the habeas
corpus collateral review is the most distant from the jury trial. And
one should not mistake the two.

On habeas corpus, you don’t have the opportunity to eyeball the
witnesses. You don’t have a chance to see their demeanor. You do
not have a chance to judge what juries have to judge.

And while there certainly is a place for habeas corpus—remem-
ber, we are not talking about the great writ, despite what some edi-
torialists have said. We are talking about a statutory writ which
the Congress has every right to expand or contract or eliminate al-
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together. Although I wouldn’t suggest that we eliminate it alto-
gether in any event. But let’s just remember what it is we are talk-
ing about.

The pursuit of truth is not just given to those who happen to be
Federal judges looking at it long after the events have taken place.
The pursuit of truth begins with the jury trial.

I would like to acknowledge the participation of Mary Ann
Hughes. It was because of the comments made to me by crime vic-
tims and their families that I agreed to introduce this bill in the
first instance.

I noted in the prepared statements of one of the witnesses the
suggestion was that even those for whom this was intended to ben-
efit, the State judges do not support this bill.

I never introduced this for the purpose of helping the State
judges. I did this in response to victims’ family members who came
to me and said, how can you justify, 25 years after a crime is com-
mitted, the Federal Court is still trying to question what the truth
is? A case in my home State of California where a convicted mur-
derer sitting at Folsom State Prison under a sentence of life with-
out possibility of parole, directs murders against two of the wit-
nesses who had testified in his original trial. The Supreme Court
finally turned down the latest collateral appeal on that case 25
years after the second set of murders. The fellow sitting on death
row is 75 years of age. All his victims never had a chance to reach
anywhere close to that time.

So the responsibility of Congress to monitor the operation of the
statutory habeas procedures, a fundamental access of this responsi-
bility is to ensure that those who have been victimized by crime are
not then again victimized by the criminal justice system itself.

It is for that reason and that reason alone I introduced this legis-
lation. And I will work to refine it and to see that it is ultimately
passed and signed into law. I thank you again and look forward to
hearing from our distinguished panel.

Mr. CoBLE. I thank the gentleman from California. For the ben-
efit of those who came in late, I want to reiterate, we must vacate
this room by 12 because the PATRIOT Act conference will be con-
ducted in this room subsequently.

For the benefit of the panelists, it is the practice of the Sub-
committee to swear in all witnesses appearing before it. So if you
all would please stand and raise your right hands.

[Witnesses sworn.]

Mr. CoBLE. Let the record show that each of the witnesses an-
swered in the affirmative. You may be seated.

We have a distinguished panel before us today, I say to the Mem-
bers of the Subcommittee. Our first witness is Mr. Tom—Tom, help
me with that surname—Dolgenos, chief of the Federal Litigation
Unit at the Philadelphia District Attorney’s Office. Mr. Dolgenos
previously worked as an associate in the Deckert firm in Philadel-
phia. Following law school, he clerked for the Honorable Rya Zobel
of the U.S. District Court of the District of Massachusetts and the
Honorable Walter Stapleton of the U.S. Court of Appeals for the
Third Circuit. Mr. Dolgenos was awarded his undergraduate degree
from Brown University and his law degree from the Yale School of
Law.
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Our second witness today is Mr. Ken Cattani—is that right,
Ken—chief counsel of the Capital Litigation Section in the Arizona
Attorney General’s Office. Mr. Cattani currently serves on the At-
torney General’s DNA Task Force, the Attorney General Citizen
Advisory Committee and is a member of the National Association
of Government Attorneys in Capital Litigation Board of Directors.
Mr. Cattani received his JD degree from the University of Cali-
fornia at Berkeley.

Our third witness today is Mrs. Mary Ann Hughes who was pre-
viously recognized by Mr. Lungren. In 1983, Mrs. Hughes’ 11-year-
old son, Christopher, was brutally murdered at the hands of an es-
caped convict. The escaped convict not only bludgeoned Christopher
to death but brutally murdered three others and severely wounded
a fourth. Although extensive evidence, including DNA, pointed to
Kevin Cooper as an assailant, he has eluded justice after commit-
ting those heinous crimes nearly 23 years. We look forward to
hearing Mrs. Hughes’ compelling testimony as well.

Our final witness is Mrs. Ruth Friedman, a solo practitioner
under contract with the Office of Defender Services of the Adminis-
trative Office of the United States Courts. She has devoted her en-
tire career to representing poor people sentenced to death and has
more than 17 years of litigation in State and Federal courts. Pre-
viously, Mrs. Friedman was senior counsel at the Equal Justice Ini-
tiative in Montgomery, Alabama, where she worked at all levels of
civil litigation. Mrs. Friedman is a graduate of Harvard University
and received her law degree from the Yale School of Law.

We are indeed pleased to have you all with us today.

Now folks, we operate under the 5-minute rule. Your written tes-
timony has been examined and will be re-examined. But when you
see the red light on the panel before you, that is your warning that
the ice upon which you are skating has became very thin.

We, Mr. Scott and I, will not haul you into custody at that point,
but we would ask you to wrap up on or before that red light illumi-
nates.

Mr. Dolgenos, we will start with you sir.

TESTIMONY OF TOM DOLGENOS, CHIEF, FEDERAL LITIGATION
UNIT, PHILADELPHIA DISTRICT ATTORNEY’S OFFICE,
PHILADELPHIA, PA

Mr. DOLGENOS. Thank you, Mr. Chairman, and Members of the
Committee. I am an assistant district attorney in Philadelphia. It
is my job and the job of the other lawyers in my unit to respond
to hundreds of habeas corpus petitions each year. We are on the
front lines. And I believe there are some real problems in the ha-
beas system that have recently grown worse, not merely in death
penalty cases—and I want to emphasis this—but across the board
in all types of habeas cases, despite the enactment of habeas re-
forms in 1996.

I also believe, however, that the proposed Streamlined Proce-
dures Act contains some commonsense solutions to some of the
worst abuses that we face. Now, it is important to emphasize that
the stakes here are very high, not merely for those convicted of the
crimes but for the stability and reliability of the criminal justice
system itself.
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Every time a convicted prisoner files a habeas petition, he invites
the Federal court to overturn a State court judgment. Most of the
time, that means throwing out a unanimous jury verdict. It means
subjecting victims and their families to more pain. It means revers-
ing the considered judgment of State court appellate judges despite
their good faith attempts to apply the very same Constitution that
the Federal judges apply. And it also means that State and local
governments, if they want to keep this person in jail, must allocate
the resources to do it all over again.

Now, in most legal contexts, this kind of Federal interference
with State government would be unthinkable. But criminal cases
are different. And we all agree that they are so important that we
have got to do everything we can to avoid mistakes.

That is why it is so important to ensure that every criminal de-
fendant has adequate representation up front and the funds to
present the best possible defense at trial.

But at some point, more review by yet another different set of
judges no longer makes the process more fair or trustworthy. And
the SPA aims to strike an appropriate balance.

Perhaps the most familiar problem in habeas litigation is that it
robs the system of finality. This is no abstract issue for the victims
who are dragged along in an endless process or for local govern-
ments that must pay for prosecutions that never really end. To
take a small example, in the past 5 years, the number of attorneys
in my office who are assigned as full-time habeas attorneys has in-
creased by 400 percent.

I want to emphasize one other point. The truth itself is a cas-
ualty of delay. As years pass, memories fade. Evidence is lost. Wit-
nesses who were once sure can’t remember everything. Other wit-
nesses disappear.

Some witnesses who never wanted to get involved in the first
place are extremely reluctant to testify again years later. In fact,
the longer the process goes on, the more opportunities exist for wit-
ness tampering and intimidation. After all, police and judges can’t
protect witnesses forever. And too often, a recantation or other new
evidence is simply the product of coercion or foul play.

One recent example from our office makes the point. The pris-
oner had repeatedly molested and raped a girl when she was only
5 and 6 years old. About 15 years later, he presented to Federal
court with the victim’s alleged recantation, but it was ambiguously
worded. When we investigated, the victim, now a young woman,
told us the defense investigator had misled her. The investigator
had not clearly identified herself as a member of the defense team.
She had urged the victim to sign the statement while assuring her
that the assailant would remain in prison, and the statement,
which was written by the defense, had been worded just ambigu-
ously enough to make it sound as if her attacker had not com-
mitted rape when, in fact, he had.

Now the victim was mortified when we told her that she had
signed a defense-prepared affidavit that was designed to get this
man out of prison. The prisoner’s strategy had been to make evi-
dence to convince the Federal court that he was innocent. That way
he believed he could sweep away all of the bars and the rules that
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should prevent him from raising new claims many years later. As
of now, this matter is still ongoing.

The point is, the passage of time, repetitive hearings and reliti-
gation of guilt do not increase reliability. They can discourage wit-
nesses from coming forward in the first place. And they can punish
those who do. And because Federal habeas courts are so far re-
moved in space and in time from the crime, from the subtleties and
the rules of State proceedings and from the victims, it is all too
easy to create claims as the years pass.

The only way to restore balance is by Federal statute, a statute
that makes deadlines meaningful and prevents the litigation of
new claims except in extraordinary situations. And that is why I
support the reforms contained in this Streamlined Procedures Act.
Thank you, Mr. Chairman.

[The prepared statement of Mr. Dolgenos follows:]
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1 am an assistant district attorney in Philadelphia. Since January 2000, I have
been Chief of the Federal Litigation Unit; the lawyers in this Unit, myself included,
respond to hundreds of habeas petitions each year. We are on the front lines, and I
believe there are some real problems in the habeas system that have recently grown
worse, despite the enactment of the Anti-Terrorism and Effective Death Penalty Act
(“AEDPA”) in 1996. T also believe, however, that the proposed Streamlined Procedures
Act contains carefully crafted, common sense responses to some of the worst abuses we
commonly face.

At the outset, I want to emphasize the importance of the issue. There is a great
deal at stake — for victims and their families, for state and local governments, for state
prisoners, and for the public as a whole. From my perspective, the continuing growth of
habeas litigation is a problem in itself; as it expands, local prosecutors are forced to divert
scarce resources from other areas of law enforcement, and victims and families are
compelled to remain involved in legal proceedings that never seem to end. This can be
very frustrating, because endless litigation and repetitive hearings do not bring us closer
to the truth. Finally, expansive habeas review shifts the ultimate responsibility for
criminal matters from state to federal courts, which both offends any reasonable notion of
state sovereignty, and strips state judges of a sense of final responsibility — that is, some
other (federal) judge always gets the last word.  Simply put, there is a real cost to this
litigation, in human, financial, and constitutional terms. While it is important to maintain
federal habeas review, this review should be limited so as to minimize unnecessary

disruption of state criminal convictions.
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I also want to emphasize that these problems are not limited to death penalty
cases. On the contrary, they apply across the board, to all of the convictions that reach
the federal habeas stage — murder, rape, robberies, and other violent crimes. Only a small
percentage of these cases involve the death penalty. The SPA would help protect the
rights of victims, and encourage the fair and effective use of the criminal justice system,
in all of these cases.

Before [ describe in more detail the kinds of problems we currently face in habeas
litigation, and how the SPA addresses those problems, | would like to briefly rebut a few
of the key points commonly raised by opponents of the SPA.

1. Litigating innocence. SPA opponents argue that the proposed legislation
would endanger the ability of prisoners to prove their innocence. On the contrary, as [
explain below, the SPA carefully preserves avenues of relief for prisoners who have
convincing new proof of their innocence. It is true that the bar for such claims is set high
— that is, evidence of innocence must truly be convincing — but that is by necessity.
Almost every habeas petitioner claims that he is innocent. If the “innocence” standard is
set too low, then the federal courts will be deluged with dubious claims from prisoners
who want to re-try their cases, and no criminal verdict would ever be final.

2. The danger of new litigation. I have heard SPA opponents say that now is
the wrong time to change the habeas statute — that the uncertainties of AEDPA have
finally subsided somewhat, and a new round of reforms would simply start the litigation
process all over again. Frankly, T don’t understand this argument. First of all, AEDPA
litigation has not lately decreased. While some of the major litigation questions are

settled, many remain open; in any event, it is clear that many of AEDPA’s provisions
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missed their mark, do not work, or are being misinterpreted. These problems are a
continuing source of litigation. Just to take one example: the AEDPA time limit is now
subject to constant erosion by an almost endless array of “equitable tolling” arguments.
The only way to fix these problems is through legislation.

3. The death penalty provisions. Some SPA opponents have complained that
the SPA’s restrictions on death penalty cases go too far. It is important to remember,
however, that Section 9 of the SPA — the provision that applies only to capital cases —
does not apply retroactively. Rather, states must first gua/ify for this section by
guaranteeing experienced and reasonably paid lawyers for all defendants who face the
death penalty. These lawyers must also have reasonable funds at their disposal to present
their case. Once these guarantees are in place, then Section 9 applies. Tn other words,
this provision aims to prevent errors before they happen.

4. The “procedural default” provisions. Some SPA opponents believe that the
proposed law is too strict because prisoners who violate a state procedural rule, and as a
result have “defaulted” their claim before they get to federal court, must make a
convincing showing of innocence before they can raise the claim in habeas. But I think
default jurisprudence is in special need of reform: AEDPA did not address the standard
for defaults, and as a result this is now a major loophole in the statute. Prisoners
currently have the incentive to withhold claims from the state courts, or to present them
half-heartedly; once in federal court, they can argue that any state procedural bars were
“uncertain” or “unpredictable.” Tf the federal court agrees — and the “uncertainty”
standard is a very slippery one, which does not seem to require much of a showing — then

the federal court can address the issue de novo, free from AEDPA’s deferential standard
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of review. The SPA restores some balance here, and re-emphasizes the importance of

exhausting each and every claim in state court.

I. PROBLEMS IN CURRENT HABEAS LITIGATION

What follows is a short description of the kinds of abuses that now infect the
habeas system; afterwards, [ will briefly describe how these problems are addressed by

various sections of the SPA.

DELAY

This is a familiar problem, but it is something we see every day. Criminals who
were convicted five, ten, or twenty years ago continue to complain about their trials and
raise new claims. The facts are endlessly re-litigated. The process goes on and on.

There are many costs associated with delay: The victims pay a heavy emotional
cost, of course, because they and their families must relive the crimes again and again,
without any closure or sense of justice. But they have no choice but to remain involved —
otherwise, the criminal is left alone to make his arguments, and pose as the victim of an
unfair system, without any effective rebuttal. The states also bear the cost of delay,
because we have to pay for prosecutions that never really end. To take a small example —
in the past five years, the number of attorneys in my office who are assigned as full-time
habeas attorneys has increased by 400%. The public, too, bears the cost of delay, both
because it is expensive to support drawn-out litigation, and because time dilutes the

effectiveness of the criminal justice system. Deterrence works best when punishment is
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swift and sure; when the process is open-ended, and nothing ever seems final, the system
breaks down,

I want to emphasize one other important point: The truth is a casualty of delay.
As years pass, memories fade. Evidence is lost. Witnesses who were once sure cannot
remember everything. Other witnesses disappear. Some witnesses, who never wanted to
get involved in the first place, are extremely reluctant to testify again years later. In fact,
the longer the process goes on, the more opportunities exist for witness tampering and
intimidation. After all, police and judges cannot protect witnesses forever, and too often
a “recantation” (or other new evidence) is simply the product of coercion. The point is,
repetitive hearings and re-litigation of guilt do not increase reliability, and they can

discourage witnesses from coming forward in the first place.

Causes of delay — unenforced deadlines and “equitable tolling”

In 1996, Congress and President Clinton tried to end unnecessary delays by
creating a one-year deadline for habeas cases. Delays still happen, though, because the
deadline is not strictly enforced. Sometimes the courts invoke “equitable tolling™ and
refuse to enforce the deadline simply because its application might be “unfair” to the
criminal, which is an unpredictable standard.

The deadlines are often suspended on “equitable” grounds, often in absurd
situations. One Philadelphia defendant named Robert Graham, who pled guilty to rape
and a series of armed robberies in 1977, tiled a habeas petition twenty-four years later.

His “excuse” for his late filing was that he had no lawyer, couldn’t understand legal
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documents, and wasn’t able to sufficiently “trust” anyone to help him with the
preparation of a federal habeas petition. We pointed out that he had filed other legal
petitions in state and federal court over the years, as well as many written prison
grievances, and “trust” had never been a problem before. But the court held a hearing,
and appointed counsel and a psychological expert for Graham. We were forced to hire
our own expert, at a cost of many thousands of dollars. Our expert testified that Graham
had been fully capable of filing on time. But the district court held that Graham’s
“difficulty in trusting and secking the assistance of others™ deserved “equitable tolling”
and he could go forward with his case. Graham v. Kyler, 2002 U.S. Dist. LEXIS 26639,
*30 (E.D. Pa. 2002).

Or there is Mark Garrick, who robbed and murdered a man in 1975. Garrick said
he couldn’t file on time (more than twenty years later) because he didn’t have enough
money for the federal filing fee and he didn’t have the right forms to file without it. We
found out, however, that the prison did have the right forms, and anyway a few days
before the filing Garrick had plenty of money in his account — but he spent most of it at
the prison commissary on junk food. We eventually won that case in the district court,
but only after many briefs and a hearing; even after all that, the Third Circuit somehow
concluded this was a close case, and allowed Garrick (with his appointed counsel) to
appeal. As a result, this case is still ongoing.

Needless to say, it is frustrating to see these cases, and others like them, continue

to drag on. The “equitable tolling” standard is slippery and needs fixing.

Slow litigation in the federal courts
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Part of the problem is that federal courts often take too long to decide cases. We
have seen some habeas matters sit in the district and circuit courts for years with no
action. And there is almost nothing we can do about it.

My colleague, Ronald Eisenberg, testified before this subcommittee about several
cases which have languished for years in federal court without any decision at all. As
Mr. Eisenberg testified, “Federal habeas courts have great power, simply because they
are last in line. But they have little responsibility, because they are so far removed in
time and space from the circumstances of the crime and the subtleties of the state
proceedings. Accordingly, they have small motive to act expeditiously or efficiently, to
give credit to the judgment of their brethren in state courts, or to consider the needs of

crime victims. The only way that balance can be restored is by congressional statute.”

Evading the statute of limitations bv *“staving” mixed habeas petitions

One common way in which prisoners and district courts defeat the one-year
habeas deadline is through “stay and abey” orders. What happens is this: Prisoners file
habeas petitions that contain some claims that have already been rejected by the state
courts, and one or more new claims. The district court then “stays™ the petition, and
places it in suspense, while the petitioner tries to exhaust the new claim(s) in state court,
in effect starting the process over again.

Tt hardly needs mention that this practice makes the one-year deadline
meaningless. [t converts habeas into a jurisdictional foot-in-the-door, where prisoners

can park their claims without worrying about deadlines. Plus, the stay-and-abey practice
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effectively rewards prisoners who have failed to timely raise their claims in state courts in
the first place.
The Supreme Court has recently partially restricted this kind of stay, in Rhines v.

Weber, 125 S. Ct. 1528 (2005), but under Rhines a petitioner will still be able to get such

a stay upon a showing of “good cause.” This vague standard promises to create a wealth
of new litigation. In the meantime, we continue to see many such stay orders issued by

federal district courts, ensuring years of new delays.

RELITIGATION OF OLD CLAIMS

State criminal convictions are entitled to respect. When the jury (or the judge)
weighs the evidence and makes a decision, that is a significant event. Each state has its
own rules and procedure for ensuring that their trials are fair, and if there are complaints,
each state provides its own review procedure. State judges are just as duty-bound as their
federal counterparts to uphold the Constitution. Tf a prisoner has a federal claim to make,
he must make it first in state court. Tf he does not properly present it to the state courts,
the federal courts should not reach it, either. If the state court rejects the claim on the
merits, only then can he go to federal court — and the federal court must defer to the state
court’s decision if it was reasonable.

That is the law. It is relatively simple, and it makes sense. If federal courts were
free to re-weigh the evidence or litigate new claims, the process would truly be endless,
unworkable and unconstitutional. State trials would merely be a prelude to the “main
event” in federal court. States would be stripped of the power to enforce their own

criminal laws.
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Too often, however, federal courts do re-weigh the evidence, or entertain claims
that have not been decided by the state courts. There are a number of ways that federal
courts can do this; each method allows the court to evade both the exhaustion

requirement, and the AEDPA deference standard.

Ignoring “inconsistently applied” state rules

When a state court rejects a claim because it is improper under the state’s own
rules — for example, it may be waived or raised too late — a later federal habeas court is
obligated to defer to the state court’s application of its own rules, and must also decline to
entertain the claim. Otherwise, a prisoner could violate any state procedural rule,
knowing that later the federal court will hear all of his claims anyway. But under the
“inadequacy” doctrine, a federal court may decide that the state rule is “inconsistent” and
hear the claim anyway, even though the state courts have held that its rules have been
violated.

In practice, this means that federal courts can ignore all of what happened in state
court, and entertain defaulted claims as if they were fresh and properly preserved, simply
by finding that a particular state rule is, in the opinion of the federal court, inconsistent.
This is a powerful way around AEDPA’s various restrictions. For example, the Third
Circuit recently held that Pennsylvania’s own time-limit on state collateral review was
inconsistently applied in death penalty cases for the first few years after its enactment in
1996 — despite the fact that the deadline has always been strictly and uniformly applied
exactly as it was written. See Bronshtein v. Horn, 404 F.3d 700, 707-710 (3d Cir. 2005).

For the Third Circuit, the mere possibility that death penalty defendants could imagine an
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exception to the deadline in capital cases — an exception that is nowhere in the statute,
and which was never applied to the time-bar by Pennsylvania courts — rendered the state
deadline somehow unpredictable and inadequate, until the state supreme court explicitly
rejected it. As a result, there 1s now apparently no such thing as default in Pennsylvania
capital cases pending in the late 1990°s, which is virtually all of the death penalty cases
now pending in habeas. Criminals in these cases are presumably able to raise entirely
new claims and introduce new evidence, without any showing of innocence. The burden
on the State to relitigate these cases is huge; the emotional burden on the victims’
families is incalculable.

The loose application of “inadequacy” creates a perverse incentive for states to
adopt rules with absolutely no exceptions and no room for judicial discretion. This is not

a desirable result, for prisoners or anyone else.

The “ends of justice” exception

Another way around procedural default is through use of the “independence”
requirement — that is, a state procedural rule must be “independent” of federal law, or the
federal courts can overlook it. The rationale is, if the state rule is intertwined with, or
dependent on, federal law, then the application of the rule amounts to a decision on the
merits of the federal claim. But sometimes, the “independence” requirement is applied in
peculiar ways. For example, many states have an “ends of justice” exception to their
rules and deadlines. Some federal courts have held that if the “ends of justice” exception
involves a cursory review of the merits of the claim — however fleeting — then the

application of the rule is “dependent” on federal law and there is no default. See, e.g.,
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Russell v. Rolfs, 893 F.2d 1033 (9™ Cir. 1990) (no default under Washington State rule
because it includes “ends of justice™ exception).

In addition to providing yet another mechanism for evading AEDPA’s deference
requirements, as well as the rule of exhaustion, this creates another perverse incentive for

states to create absolute rules with zero exceptions, whether it serves justice or not.

The “actual innocence” standard

A showing of “actual innocence™ allows petitioners to go forward with their
habeas case, despite the existence of various bars. This obviously serves the interest of
justice — no one wants to see the innocent wrongly punished. But the bar must be set
high for these claims, and it is easy to see why. Claims of innocence are routinely made.
They are the rule, not the exception. For the most part, however, claims of “innocence™
are simply dressed-up attempts to argue the evidence all over again. If the mere
allegation of innocence is enough to re-open otherwise barred claims, then nothing would
ever be final. An incrementally higher standard — say, requiring the petitioner to make a
“colorable” claim of innocence — would ultimately be no better. Many (if not most)
defendants who go to trial have a “colorable” claim of innocence. But in the end, the jury
may conclude that guilt has nevertheless been proven beyond a reasonable doubt — after
all, “beyond a reasonable doubt” does not mean “beyond all possible doubt.”

The only workable solution is to set the bar very high for claims of “actual
innocence.” The presumption of guilt, which attaches when a defendant is convicted,
should not be pierced unless there is new evidence that the jury did not hear. Nor is this

enough by itself, because it is always possible to find (or create) unpersuasive new
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evidence. The new evidence must be convincing enough to mean that no reasonable
juror would have voted to convict. This is the standard of Schlup v. Delo, 513 U.S. 298,
329 (1995), and it is the standard used at various points in the Streamlined Procedures
Act. Ttis the only bar-overcoming “innocence” standard that makes sense. In her
concurring opinion in Herrera v. Collins, 506 U.S. 390, 419-20, 426-27 (1993), Justice
O’Connor, with Justice Kennedy concurring, stressed this point: If the “actual
innocence” standard is too easy to meet, “the federal courts will be deluged with
frivolous claims of actual innocence” by prisoners “who, refusing to accept the jury’s
verdict, demand[] a hearing in which to have [their] culpability determined once again.”
To avoid such a result, “[T]f the federal courts are to entertain claims of actual innocence,
their attention, efforts, and energy must be reserved for the truly extraordinary case.”

A couple of examples from my recent experience will, [ hope, make the point
more clear. First, there is a man named Raymond Smolsky who repeatedly molested and
raped a five-year-old girl in Philadelphia about seventeen years ago. He filed a habeas
petition in 2000, raising some claims that he had not properly presented to the state
courts; but, he claimed, he was “innocent” and the victim had recanted, so he contended
that everything was subject to more review. But the recantation was ambiguously
worded; when we investigated, the victim — now a young woman — told us that the
defense investigator had misled her. This investigator had not clearly identified herself as
a member of the defense team; she had urged the victim to sign the statement while
assuring her that Smolsky would remain in prison; and the statement (written by the
defense) had been worded just ambiguously enough to make it sound as if Smolsky had

not committed rape, when in fact he had. The victim was mortified when we told her that
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she had signed a defense-prepared affidavit that was designed to get Smolsky out of
prison.

Smolsky’s strategy had been to manufacture evidence to qualify under the “actual
evidence” standard; otherwise, his claims were barred. We were able to convince the
court that this new “evidence” should be examined first by the state court, and the habeas
petition is now stayed pending state court proceedings. In the meantime, the victim has
been dragged back into the case. An easy-to-meet, defendant-friendly standard will
encourage more of this kind of abuse.

Aaron Jones is another criminal who has tried to take advantage of the “actual
innocence” standard to relitigate his case. Jones was the head of a notorious and violent
Philadelphia drug gang, which was finally brought to justice after extensive federal and
state investigations. Part of the problem was that this gang had a pattern of murdering
witnesses (including other gang members) who would dare cooperate with authorities.
Jones was finally, after much effort, convicted of murder and sentenced to death. After
years of state court appeals and review, Jones filed a federal habeas petition with many
completely new claims, and a request for wide-ranging discovery into state and federal
files, including information about witnesses who are still in the witness protection
program. We pointed out that many of his claims were unreviewable because they had
not been properly presented to the state courts, and the discovery was thus unjustified.
But Jones argued that he had made a claim of “actual innocence” which put everything
back on the table. His evidence of innocence, however, was simply a re-hash of his

earlier argument that the prosecution’s witnesses were lying to curry favor with the
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government. He simply hoped to obtain more discovery because he might discover
something helpful that he hadn’t found before.

As of this date, both state and federal authorities have provided yet more
discovery in the Jones case. The district court recently stayed the case and sent Jones
back to state court. If the state holds any of Jones’ claims to be procedurally barred — for
example, if they are late or waived — presumably Jones will trot out the same claims of
innocence when he returns to federal court and secks more review.

While it is important to protect the innocent, an “actual innocence” exception to
various bars and deadlines is a potentially major loophole. It provides a continuing
incentive to re-argue old facts, manufacture new evidence, and intimidate victims and

witnesses. The “innocence” exception must be strict, and it must be guarded carefully.

Evading rules through allegations of “ineffective” counsel.

Perhaps the most common way of reviving waived claims, in both state and
federal court, is through an allegation that defense counsel provided such incompetent
representation as to violate the constitutional guarantee of effective counsel. Usually, the
petitioner complains that his lawyer should have made an objection of some kind, but did
not. Such claims turn on three inquiries: (1) How meritorious was the claim that wasn’t
raised? (2) Did the defense counsel have an understandable reason for not making the
argument? And (3) Did the “omission” change the outcome of the trial? In federal

habeas cases, these claims too often focus on the first prong (the merits of the waived
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claim} without any consideration of the second or third (counsel’s possible reasoning, and
the prejudice to the defendant). Tn practice, that means that the waived claim gets
reviewed as if it were properly preserved. Even more disturbingly, these allegations
often involve issues of state law that the defense lawyer didn’t raise — for example, an
evidentiary objection, or a state rule of procedure — and the federal court simply converts
itself into an arbiter of state law as it decides whether the foregone objection was
meritorious.

Sometimes, the issue is even further confused by misapplication of the exhaustion
rules. Some federal judges have held that where a prisoner has raised a claim of
ineffectiveness in state court, this not only serves to exhaust the ineffectiveness claim, but
the underlying issue as well, which can be freely reviewed on the merits by the federal
court, as if the defense lawyer had actually made the objection. For example, see Veal v.
Myers, 326 F.Supp.2d 612, 617 (E.D. Pa. 2004).

The only way to justify federal court adjudication of ineffectiveness claims, is to
focus on counsel’s conduct rather than the underlying allegation of error, and to
recognize that exhaustion of an ineffectiveness claim is very different from proper
preservation and exhaustion of the underlying claim. Otherwise, the federal court will
routinely decide waived claims, and resolve state law issues, without a proper focus on

the lawyer’s conduct.

II. SECTION-BY-SECTION ANALYSIS OF HOW THE STREAMLINED
PROCEDURES ACT WILL ADDRESS THESE PROBLEMS

SECTION 2: MIXED PETITIONS
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This section sets out a new procedure for dealing with habeas petitions that
contain both exhausted and unexhausted claims. The exhausted claims will be
considered; the unexhausted claims will be dismissed with prejudice, meaning that they
cannot be raised again in federal court absent extraordinary circumstances.

Under this provision, prisoners will no longer be able to obtain a stay to exhaust
their claims that were never presented to the state courts, as [ described in the previous
section. They must, rather, abide by the statute of limitations. Further, this provision
creates clear, negative consequences for prisoners who do not exhaust their claims before
coming to federal court — thus ensuring that they will attempt to raise every claim in state
court at the first opportunity, which is, after all, the goal of the exhaustion requirement.

This section also clarifies requirements for pleading exhaustion of state remedies.
Under the new 2254(b)(1)(A)(i), the prisoner must clearly present the federal claim to
state courts, and he must identity the stage of the state proceedings where he did so, in
order to proceed on the claim in federal habeas. This will ensure that states actually have
the chance to decide each and every federal claim the petitioner later presents to federal
court — instead of having to guess what the prisoner might mean by vague references to
“due process” or the like.

Finally, this provision sets out a standard of review for unexhausted claims that,
nevertheless, ultimately qualify for federal review. These claims must be denied unless
“the denial of relief is contrary to, or would entail an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United States.” See
Section 2254(b)(1)(B)(ii). This is the familiar AEDPA standard that elsewhere governs

review of claims that have been decided by the state courts. (In several other sections of
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the SPA, the same familiar standard is applied to other claims that qualify for federal
review but were not decided by the state courts, either because they were never
submitted, or were not submitted in accordance with state rules.) Applying this standard
across the board ensures that petitioners who do not properly submit their claims to the
state courts are not in a better position, with a more claimant-friendly standard of review,
than prisoners who do properly submit their claims to the state courts. This standard also
codifies a presumption of constitutionality: If reasonable minds can disagree over
whether there was any error, then in deference to the states, the conviction will remain

undisturbed.

SECTION 3: AMENDMENTS TO PETITIONS

This section of the Act provides a straightforward remedy to a common problem:
Sometimes, petitioners who file timely habeas petitions later try to add more claims, after
the one-year deadline has passed. Under this subsection, a petition may be amended once
as a matter of course before the State files its response, and the one-year deadline passes.
After that, no more amendments will be allowed, unless the prisoner meets the “actual
innocence” standard. This is one more way to combat delay, and to require that the

petitioner make all of his claims up front, in a timely manner.

SECTION 4: PROCEDURALLY DEFAULTED CLAIMS

This section addresses the various ways described above by which the federal

courts can ignore state procedural defaults. It sets out one clear standard: If a claim has
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been procedurally defaulted in state court, it will be barred from consideration in federal
habeas unless it implicates meaningful evidence of actual innocence.

The enactment of this section would address the various evasions of default in
several ways. First, the “inconsistent application” method of avoiding state procedural
defaults would no longer be available. Federal courts would no longer be in a position to
“grade” state procedural rules governing state convictions — the only way to overcome a
default would be through a convincing showing of innocence. Second, states would be
free to incorporate exceptions to their rules for miscarriages of justice, without running
the risk that the federal court would find that the rule is no longer predictable or
“independent” of federal law. Third, this section bars ineffectiveness-of-counsel claims
that are derivative of defaulted claims, in order to prevent prisoners from avoiding the
consequences of a state default by recasting the claim in ineffectiveness terms.

The message is clear — all federal claims must be properly exhausted in the state
courts, in accordance with state rules, or the federal court will not hear it without a
meaningful showing of innocence. Enactment of this provision will give back to the
states the power to make and enforce their own procedural rules without undue federal

interference.

SECTION 5: TOLLING OF LIMITATION PERIOD

These important provisions relate to the one-year habeas deadline enacted in
1996. Under the current § 2244(d)(2), that deadline is tolled while the prisoner pursues
state collateral relief — specifically, the habeas clock stops while a “properly filed” state

collateral petition is “pending.” The proposed language clarifies several key points.
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First, the habeas deadline is tolled only where the petitioner seeks review of federal
claims that may later form the basis of a habeas petition; litigation of unrelated state
claims do not extend the federal deadline. Second, this provision clearly limits tolling to
the period where the claims are actually pending before a state court. 1f the prisoner’s
state petition is rejected by one court, and he waits awhile before appealing or otherwise
challenging the decision, the time in-between is not “pending” and has no tolling effect.
This would eliminate the phantom, make-believe period of “pendingness,” when nothing
is actually pending, that Judge Easterbrook criticized in Fernandez v. Sternes, 227 F.3d
977,980 (7" Cir. 2000).

The third change is, I think, the most important. The new § 2254(d)(4) would
limit the grounds for allowing tolling of the one-year habeas deadline to those grounds
actually identified in the statute. This would curtail the enormous explosion of “equitable
tolling” litigation. 1f the prisoner has new evidence, or relies on a new rule of law, or has
been prevented from filing by government officials, or is properly pursuing state
collateral review, the deadline is postponed or tolled. Otherwise, it is not tolled. This
would prevent results like that in the Robert Graham case described above, where a
costly battle of experts, and Graham’s supposed inability to “trust” others to do his legal
work, was enough for the prisoner to evade the deadline for years. It is also common
sense, because presumably AEDPA means what it says, and if a ground for tolling does

not appear in the statute then it should not be applied.

20



31

SECTION 6: HARMLESS ERROR IN SENTENCING

This provision is aimed at the particular problems arising from claims of state
sentencing errors. This type of complaint can easily devolve into fact-intensive second-
guessing about whether the alleged sentencing mistake made any difference. As the law
currently stands, it is confusing — federal courts ask whether a state court’s finding that
the error could not reasonably have affected the sentencing was itself reasonable. In
addition to creating a tangled, two-layered reasonableness review, this standard inevitably
involves a subjective re-weighing of the facts.

The proposed new language replaces the fact-intensive inquiry with a legal
inquiry: Rather than asking about the likely impact of the weight of the evidence on local
juries, the new standard asks whether the error itself rises to the level of “structural”
error. The Supreme Court has identified several kinds of “structural” errors that merit
reversal without a harmlessness analysis. 1f the alleged sentencing error fits into this
category, then relief may issue. Tf not, then a sentencing error that was determined by the
state courts to have been harmless may not be second-guessed.

It is worth emphasizing that this section only applies to sentencing claims. Also,
no one who asserts innocence of the underlying offense will see his options limited by
this section. This section merely precludes a repeat of the state review process in federal

court for sentencing errors that are not related to guilt of the underlying offense.

SECTION 7: UNIFIED REVIEW STANDARD

In 1997, the Supreme Court held that many of AEDPA’s reforms would only

apply to petitions filed after April 24, 1996. Lindh v. Murphy, 521 U.S. 320 (1997).
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Even now, because sometimes habeas litigation is so drawn out, there are pending habeas

petitions to which AEDPA does not fully apply. This section would eliminate the need to

apply the pre-1996 regime to any claims still pending today.

SECTION 8: APPEALS

This section addresses the delays that often afflict habeas appeals, as described by
my colleague Ronald Eisenberg in his testimony before the House subcommittee (a copy
of which is attached). Subsection 8(a) sets clear, generous but firm deadlines. A court of
appeals will be required to decide habeas appeals within 300 days of the completion of
the briefing. The court of appeals must also decide whether to grant a petition for
rehearing or rehearing en hanc within 90 days. Tf a three-judge panel grants rehearing, it
must decide the case within 120 days after the grant of rehearing. If the full court grants
rehearing, it must decide the case within 180 days.

This section accomplishes two other things as well. Subsection 8(I)(1) provides
that the State is automatically entitled to a stay of the judgment while it appeals the
district court’s grant of relief, which is sometimes the subject of unnecessary litigation.
Subsection 8(b) bars courts of appeals from rehearing successive petition applications on
their own motion. Current law bars petitioners from seeking rehearing of denials of such
petitions, but some courts have concluded that they have the power to rehear these

applications sua sponte. This provision closes the loophole.
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SECTION 9: CAPITAL CASES

The AEDPA habeas reforms included a set of comprehensive provisions
governing capital cases. See Chapter 154, Title 28. These provisions included special
time requirements, tolling rules, and strict standards of review. The section also required
the States to meet certain requirements, regarding standards for defense counsel, as a
prerequisite to qualify for these special rules. The problem is, as of now the court that
decides whether a State is eligible for Chapter 154 is the same court that would be subject
to its various limits; not surprisingly, these courts have been reluctant to grant such
eligibility.

The proposed subsection fixes this problem by placing the eligibility decision in
the hands of the U.S. Attorney General, with review of his decision in the D.C. Circuit.
In addition, the new provision grants district courts more time to review these capital
petitions (15 months, instead of ¢ months), and limits relief to claims implicating

meaningful evidence of actual innocence.

SECTION 10: CLEMENCY AND PARDON DECISIONS

State clemency proceedings are an important “fail-safe” for catching fundamental
errors and protecting the innocent. Formalized clemency procedures ensure that
prisoners have better access to these mechanisms. Nevertheless, some prisoners have
brought challenges to state clemency procedures in federal court, once again creating a
perverse incentive for states to have any formal procedure at all. No one benefits from

this result. This section bars lower federal courts from entertaining these challenges, and
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ensures that states will not be discouraged by the threat of litigation from formalizing and

codifying their clemency procedures.

SECTION 11: EX PARTE FUNDING REQUESTS

Current law allows capital prisoners to request funds for their habeas litigation ex
parte — that is, without the presence of the prosecution. This practice can create bias in
the judge who hears the request (who does not hear the prosecution’s side of the story)
and sometimes results in funding for claims that have been waived or defaulted — because
if the prosecution is not present, these objections cannot be made. This section bars ex
parte requests, except to the extent necessary to protect attorney-client privilege. Tt also
requires that the judge who hears the funding request not be the same judge who

ultimately hears the petition.

SECTION 12: CRIME VICTIMS’ RIGHTS

Because federal habeas petitions are often so far removed in space and time from
the state proceedings — let alone the crime itself — the rights of victims are undervalued,
and their views are too often disregarded. This section extends to crime victims in habeas
proceedings for state convictions the same rights made available last year to victims in
federal prosecutions under the Crime Victims” Rights Act of 2004, These rights include
the right to be present at court proceedings and the right to be notified of developments in

a case.
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SECTION 13: TECHNICAL CORRECTIONS

Subsection (a) of section 13 fixes a drafting error in the 1996 Act, concerning
who has the authority to issue a certificate of appealability when a habeas petition is
denied by the district courts. Section 2253 currently states that these certificates can be
issues by a “circuit justice or judge,” and the new language would replace this with
“district or circuit judge.” This change will not work a substantive change in the law,
because the courts have been applying the law as if the new language were already
included.

Subsection (b) designates the various paragraphs of section 2253, governing
postconviction review for Federal prisoners, as subsections, thus making this rather long

provision easier to navigate and cite.

SECTION 14: APPLICATION TO PENDING CASES

This section makes the changes of the Streamlined Procedures Act applicable to
defendants who already have initiated federal habeas petitions. Although habeas corpus
is a civil proceeding, and any changes to civil proceedings generally apply to pending
cases, this is not the result reached by the Supreme Court when AEDPA was enacted.
See Lindh v. Murphy, 521 U.S. 320 (1997) (AEDPA reforms do not apply to cases
pending at time of enactment). This section would prevent a similar result here, and
ensure that the normal rules of construction would apply. The section also provides that
if any deadline imposed by the proposed legislation would run from an event that
preceded the Act’s enactment, the deadline will be shifted to run instead from the date of

enactment.
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CONCLUSION
The various sections of the Streamlined Procedures Act address some real
problems in the current practice of federal habeas corpus. [ urge the Committee to give it

careful consideration and to support its reforms. Thank you.
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Mr. CoBLE. Thank you, sir.
Mr. Cattani, you are recognized for 5 minutes.

TESTIMONY OF KENT CATTANI, CHIEF COUNSEL, CAPITAL
LITIGATION SECTION, ARIZONA ATTORNEY GENERAL’S OF-
FICE, PHOENIX, AZ

Mr. CATTANI. Thank you.

Thank you, Mr. Chairman, Members of the Committee.

The AEDPA has not solved the problem of excessive delay in
Federal habeas proceedings, particularly in capital cases in Ari-
zona. We have had 9 years under the AEDPA. Delay in capital
cases has increased rather than decreased. The chart that is at-
tached to my written statement shows how long Arizona’s capital
cases have been pending in Federal Court; 63 Arizona capital cases
have been filed and remain pending since the effective date of the
AEDPA. Of those cases, only one has advanced to the Ninth Circuit
where it has remained pending for the past 9.5 years. The case
that moved on to the Ninth Circuit was filed in 1996. Ten cases
were filed in 1997. They were all awaiting rulings in District Court.
16 more were filed in 1998, and all of them have yet to be resolved.

Some of our pre-AEDPA cases have remained pending for over
19 years in Federal Court. We have one case that is still pending
in the Ninth Circuit in which the defendant, Robert Comer re-
quested over 5 years ago that his Federal appeal be withdrawn.
Comer, who committed murder and rape in 1987, has acknowl-
edged responsibility for his crimes and has repeatedly indicated a
desire to waive his Ninth Circuit appeal.

The Ninth Circuit ordered an evidentiary hearing at which
Comer’s habeas attorneys argued, over Comer’s objection, that he
was incompetent. Additional counsel, a highly respected defense at-
torney in Phoenix, was appointed to represent Comer’s interests.
After an evidentiary hearing in District Court, Comer was found to
be competent. The appeal of the District Court ruling that Comer
is competent nevertheless remains pending in the Ninth Circuit.
Again, it has been more than 5 years since Comer’s initial request
that he be permitted to withdraw his appeal.

The delay that we encounter in Arizona capital cases is particu-
larly frustrating given the system that we have set up in Arizona
to protect the rights of criminal defendants. We have no interest
in executing or even incarcerating an innocent person. We take
very seriously our role as prosecutors, and we have created a sys-
tem that provides multiple opportunities to establish claims of in-
nocence.

In capital cases, since 1993, we appoint two highly qualified at-
torneys to represent the defendant at the trial stage. We appoint
yet another highly qualified attorney to represent the defendant on
appeal. We appoint another qualified attorney to represent the de-
fendant at the post-conviction stage. The State appellate process in-
cludes an automatic appeal to the Arizona Supreme Court with the
option to appeal that ruling to the United States Supreme Court.
The post-conviction relief process similarly provides an opportunity
to appeal to the Arizona supreme court as well as the United
States Supreme Court.
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Additionally, a defendant can pursue successive post-conviction
proceedings to raise claims that the law has changed or that there
is newly discovered evidence that would have affected his trial or
sentence. State funds are made available for DNA testing when-
ever it is warranted, including for retesting when DNA technology
improves.

We even have a free-standing actual innocence provision in our
post-conviction rules. That is rule 32.1(h) of the Arizona rules of
criminal procedure which authorizes a successive post-conviction
proceeding to raise claims of actual innocence even if the claim
could have been raised earlier if the defendant had been diligent.

The fact that there is a free-standing actual innocence provision
for Arizona defendants in State courts is particularly significant in
my view because its availability shows that the Federal habeas
process involving Arizona cases is about something other than guilt
or innocence. Federal habeas review may serve a purpose, but that
purpose is not to provide a forum for asserting claims of actual in-
nocence for Arizona defendants.

One of the key provisions of the AEDPA is what is known as the
opt-in provision. That provision was designed to accelerate Federal
habeas review in capital cases on the condition that a State estab-
lish a mechanism to provide for the appointment of competent
counsel at the post-conviction stage. We anticipated that if those
provisions were applied in Arizona, the Federal process would be
shortened to approximately 3 years. The theory underlying the opt-
in provisions was that if you ensure competent representation in
State courts, there is less of a need for lengthy Federal habeas pro-
ceedings.

Arizona responded to the AEDPA by enacting new standards for
the appointment of counsel in post-conviction proceedings. Attor-
neys have to meet specific criteria to be eligible to be on a list of
qualified counsel that is maintained by the Arizona Supreme
Court. In 21 cases in which counsel have been appointed from the
list maintained by the Arizona Supreme Court, the State has thus
far expended over $1 million to represent these defendants in cap-
ital post-conviction proceedings. In some cases, the State has paid
in excess of $100,000 in attorney’s fees and costs for these post-con-
viction proceedings.

Nevertheless, we have not been able to opt-in. And there are no
States who have opted in under the AEDPA. Why haven’t we opted
in? We attempted to do that in the Anthony Spears case several
years ago. The Ninth Circuit ruled that the standards that we have
adopted for the qualification levels for attorneys who handle post-
conviction proceedings are satisfactory. The court refused to allow
us to opt-in however because there had been a 20-month delay in
appointing counsel to represent Spears in the post-conviction pro-
ceeding. The delay was caused primarily because defense lawyers
initially boycotted the process.

We argued in Federal Court that the 20-month delay did not
prejudice Mr. Spears, and in fact, in the State proceeding, Mr.
Spears’ counsel never asserted that the delay had created any kind
of impediment to raising claims in that proceeding. In our view,
Spears received the benefit of the opt-in provisions, but the State
was denied the corresponding benefit.
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We do not claim to have a perfect system in Arizona. I see my
time is up. I just have maybe 1 minute. We do not claim to have
a perfect system in Arizona. We have, in fact, had two DNA exon-
erations in Arizona. Significantly, however, those exonerations
were a result of State court proceedings. Neither of the defendants
who were exonerated had ever set foot in Federal Court. Our frus-
tration with the Federal habeas process is that it does not recog-
nize the improvements that have been made to the criminal justice
system.

The people in Arizona and particularly the victims of violent
murders deserve a better Federal review process. The current re-
view process is not working. I urge your careful consideration of
the proposed amendments to the habeas statute. Thank you.

[The prepared statement of Mr. Cattani follows:]

PREPARED STATEMENT OF KENT E. CATTANI

In 1996, Congress enacted the Antiterrorism and Effective Death Penalty Act of
1996 (“AEDPA”), which was intended to restrict the scope of federal habeas review
and limit delay in federal habeas proceedings. After 9 years under the AEDPA, it
is clear that the Act did not reduce the problem of delay. As evidenced by Attach-
ment A, a chart of Arizona capital cases currently pending in federal court, 63 Ari-
zona capital cases have been filed and remain pending since the effective date of
the AEDPA. Of those cases, only one has advanced to the Ninth Circuit, where it
has remained pending for the past 5% years. Thirteen pre-AEDPA cases remain
pending in federal court; five of those cases have been in federal court longer than
15 years; the others range in time from 9.33 years to 14.08 years.

The AEDPA contained provisions intended to restrict federal court consideration
of claims not properly raised in state court. Additionally, the AEDPA included a pro-
vision—specific to capital cases—designed to accelerate the federal habeas process
on the condition that states opt-in by enacting procedures to ensure effective rep-
resentation of indigent defendants in state post-conviction relief (PCR) proceedings.
Under the opt-in provision, the federal habeas process would be reduced to approxi-
mately three years by virtue of accelerated briefing schedules and a requirement
that the federal courts rule on the claims raised within specified periods of time.
The rationale underlying the opt-in provisions is that when more experienced attor-
neys represent death row inmates throughout the state court process, there is less
need for a lengthy federal review.

After the AEDPA was enacted, the Arizona Legislature and the Arizona Supreme
Court amended Arizona’s system for appointing and compensating PCR counsel to
meet the opt-in requirements. Arizona previously provided PCR counsel to all indi-
gent capital defendants, and under the amended system, that provision remains and
requires the appointment of an attorney who did not represent the defendant at
trial or sentencing. Arizona enacted mandatory competency standards for attorneys
who apply to be placed on a list of available counsel for capital PCR proceedings.
There is an objective measure relating to bar status, continuing legal education, and
years of experience as a lawyer and in practicing in the area of criminal appeals
or post-conviction proceedings. There is also a subjective requirement that the attor-
ney have “demonstrated the necessary proficiency and commitment which exemplify
the quality of representation appropriate to capital cases.”

In addition to provisions to ensure qualified counsel for PCR proceedings, Arizona
already had in place a system to try to ensure qualified counsel at the trial stage.
Since 1993, Arizona has required the appointment of two highly qualified attorneys
in every case in which the State notices its intent to seek the death penalty. The
requirements for lead trial counsel include practice in the area of state criminal liti-
gation for 5 years immediately preceding the appointment, having been lead counsel
in at least 9 felony jury trials tried to completion; and having been lead counsel or
co-counsel in at least one capital-murder jury trial. There are additional legal edu-
cation requirements and the same subjective requirement mandated for PCR coun-
sel—that counsel shall have demonstrated the necessary proficiency and commit-
ment which exemplify the quality of representation appropriate to capital case. Ad-
ditionally, Arizona provides extensive funding for mitigation specialists and expert
witnesses at both the trial and post-conviction stages. Multiple expert witnesses and
irﬁtensive mitigation investigation are routinely utilized in capital cases throughout
the state.
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Since 2002, Arizona has spent more than 1 million dollars for PCR representation
in 21 cases. Many of those cases are in the early stages of the post-conviction proc-
ess, and will result in significantly higher expenditures by the state and local gov-
ernment. Of the cases that have completed the post-conviction process, the expendi-
tures have ranged between $25,000 and $138,000 for each case, with the median
figure of approximately $64,000.

Prior to the clarification regarding compensation, there were only 6 attorneys on
the list of qualified PCR counsel and a backlog formed of about 15 capital defend-
ants who were ready to pursue PCR proceedings and were awaiting appointment
of qualified counsel. In those cases, it took between one to two years to appoint
counsel. More attorneys eventually applied for the list, and there are currently 4
dArlizona cases pending at the PCR stage where the attorney was appointed without

elay.

The first case that went through the state post-conviction process with an attor-
ney appointed under the opt-in provision requirements was that of Anthony Spears,
who was sentenced to death in 1992. In Spears v. Stewart, the district court denied
Arizona’s request that the case be treated as an opt-in case, and certified the opt-
in issue to the Ninth Circuit for an interlocutory appeal. The Ninth Circuit held
that Arizona’s mechanism for appointment of counsel for indigent capital defendants
in post-conviction proceedings meets the requirements of the AEDPA and qualifies
for opt-in status. 283 F.3d 992 (9th Cir. 2002). However, the court held that the opt-
in procedures could not be invoked in Spears because there had been a 20-month
delay before counsel had been appointed in the state post-conviction proceeding. Id.

The ruling that the opt-in mechanism will not be applied in the Spears case or
in any other case in which there has been a delay in appointing post-conviction
counsel is frustrating. The delay in appointing counsel did not prejudice Spears. His
post-conviction counsel never argued that the 20-month delay in appointment af-
fected his ability to pursue the claims Spears raised in his post-conviction pro-
ceeding. Although Spears was given every advantage contemplated under the
AEDPA opt-in provisions, the State has been denied the corresponding benefits to
which it is entitled.

The holding in Spears places undue emphasis on what is essentially an arbitrary
date. There is no set time line for any criminal case. Sometimes there is a delay
between the date of the crime and the date of the arrest. Sometimes there is delay
prior to trial, or delay during the trial or state appellate process. If, for example,
there had been a delay in preparing transcripts for the appeal, or if the Arizona Su-
preme Court had taken additional time to resolve Spears’ direct appeal, the PCR
proceeding might have commenced on or about the same date even without delay
1n appointing counsel. Again, there was no suggestion that the delay in appointment
of counsel prejudiced Spears’ case. In my view, Arizona should have been deemed
to have opted in to the accelerated provisions for capital cases.

That fact that Arizona has attempted to opt-in to the accelerated provisions of the
AEDPA for capital cases does not signify an intent to foreclose a defendant’s efforts
to establish innocence. We have no interest in executing or even incarcerating an
innocent person. We believe, however, that our state court system provides the nec-
essary means to address claims of innocence, and that the federal habeas process
doesdnot measurably increase the likelihood that innocent persons will be vindi-
cated.

The Arizona Rules of Criminal Procedure place no limitation on a defendant’s
ability to raise claims relating to newly discovered evidence or retroactive applica-
tion of new substantive rules, and we permit DNA testing and retesting (as tech-
nology improves) at state expense any time there is evidence that may establish in-
nocence. We have a specific rule of criminal procedure that exempts from the rules
of preclusion any evidence that would establish that the defendant did not commit
the crime or should not have been subjected to the death penalty. Thus, it is hard
to fathom a claim of innocence for which an Arizona defendant would not be granted
relief in state court, but which would entitle the defendant to federal habeas relief.

The best way to improve our criminal justice system is to ensure that quality rep-
resentation and adequate resources are made available for the main event—the trial
and sentencing proceedings. We are trying to do that in Arizona, and we have a sys-
tem that provides defendants in capital cases with two highly qualified attorneys
at trial, another highly qualified attorney to handle a direct appeal, and yet another
highly qualified attorney to handle state post-conviction proceedings. The direct ap-
peal process includes review by the Arizona Supreme Court (whose members are ap-
pointed through a merit selection process) and the United States Supreme Court,
and the post-conviction process permits review not only by the original trial court,
but again by the Arizona Supreme Court and the United States Supreme Court.
That same type of review is also available for successive post-conviction relief pro-
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ceedings, where a defendant seeks to raise claims of newly-discovered evidence,
change in the law, or freestanding claims of innocence.

Providing this level of review at the state court level should decrease the number
of meritorious claims that are presented in federal court (since federal habeas re-
view permits only claims that have first been presented in state court). Neverthe-
less, during the past 10 years, we have seen an increase in the number of claims
that are being raised in federal court and an increase in delay in federal court. That
delay has prejudiced the state’s and crime victims’ interest in fairness and the final-
ity of state court judgments, and has decreased public confidence in the criminal
justice system.

An Arizona capital case, Smith v. Stewart, 241 F.3d 1191 (2001), provides an ex-
ample of why habeas reform is needed. In Smith, the state courts rejected a claim
of ineffective assistance of sentencing counsel (raised in Smith’s third post-convic-
tion proceeding) on the basis of a state procedural bar. The federal district court re-
jected the claim on the basis of procedural default, but the Ninth Circuit reversed,
holding that the state procedural default ruling was intertwined with a merits rul-
ing. The Ninth Circuit reasoned that, because a Comment to Arizona’s procedural
rules noted that for some issues of significant constitutional magnitude, the state
must show a knowing, voluntary, and intelligent waiver by the defendant, Arizona’s
procedural default rule necessarily required a merits ruling on every defaulted
claim. Arizona argued that the comment suggested only the need for an on-the-
record waiver of certain types of claims, including the right to counsel or the right
to a jury trial. The Ninth Circuit rejected the State’s argument, as well as its re-
quest that the court certify a question to the Arizona Supreme Court to clarify
whether a procedural default ruling necessarily encompassed a merits ruling. Ari-
zona filed a certiorari petition in the United States Supreme Court, which reversed
the Ninth Circuit’s ruling.

Although the State ultimately prevailed in the United States Supreme Court, the
victory simply returned the parties to where they were two years earlier. In the
meantime, every other case involving a procedural bar imposed by an Arizona court
\évas similarly delayed pending resolution of Smith in the United States Supreme

ourt.

Smith’s federal habeas proceeding has been pending since 1994. The district court
denied relief in 1996, and the case has been in the Ninth Circuit since then. Most
recently, the Ninth Circuit ordered a stay to allow Smith to pursue a jury trial in
state court on the issue of mental retardation, even though Smith had never raised
a claim of mental retardation in state court or in the federal district court. Arizona
filed a certiorari petition in the United States Supreme Court challenging that rul-
ing. In October of this year, the United States Supreme Court again reversed the
Ninth Circuit. In the meantime, proceedings had been initiated in state court to as-
sess whether Smith is mentally retarded, and a court-appointed psychologist admin-
istered an IQ test on which Smith scored in the average range, which precludes a
finding of mental retardation. The case, involving a 1982 conviction of first-degree
murder, kidnapping, and sexual assault, remains pending in the Ninth Circuit.

In Cassett v. Stewart, 406 F.3d 614 (9th Cir. 2005) (a non-capital case), the federal
courts recently added another impediment to resolution of procedurally defaulted
claims. Cassett never raised the claim at issue in state court (an alleged due process
violation unrelated to guilt or innocence), and the district court found the claim to
be precluded in a federal habeas proceeding. The Ninth Circuit reversed, however,
ruling that because there has not been a ruling of preclusion by a state court, the
case should not be dismissed and Cassett should be given an opportunity to return
to state court to raise the claim. If the rule in Cassett is applied in capital cases,
an already delayed process will be delayed even further to allow defendants to re-
turn to state court to try to litigate procedurally defaulted claims never raised in
state court. As with the Smith case, Arizona is seeking further review of Cassett
by the United States Supreme Court.

In addition to Smith, there are several other examples of capital cases that dem-
onstrate extensive delay in the federal habeas process:

Joseph Lambright

Lambright was Smith’s co-defendant, and was similarly convicted and sentenced
to death in state court in 1982. In 2004, the Ninth Circuit ordered an evidentiary
hearing on a procedurally defaulted claim that Lambright’s counsel had failed to in-
vestigate as possible mitigation the possibility that Lambright suffered from post-
traumatic stress disorder based on his combat experiences in Viet Nam.

At the evidentiary hearing held last year in federal district court, the State estab-
lished that Lambright was never in combat in Viet Nam; he was a mechanic who
was never involved in a combat situation. The friend who Lambright claimed to
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have held in his arms after the friend was sawed in half by enemy fire, is in fact
alive and well in Florida. The case remains pending in the Ninth Circuit; the only
issue now before it is the propriety of the district court’s ruling that Lambright did
not establish that his counsel was ineffective for failing to assert post-traumatic
stress disorder as a mitigating circumstance.

Michael Corrrell

Correll was convicted in 1984 of first degree murder in a triple homicide case. The
trial court sentenced Correll to death after finding four aggravating factors beyond
a reasonable doubt: that Correll committed the offense in expectation of pecuniary
gain, that the murders were committed in an especially cruel, heinous or depraved
manner and multiple homicides. Correll’s federal habeas proceeding has been pend-
ing since 1987. The district court denied habeas relief in 1995. However, the Ninth
Circuit ordered an evidentiary hearing regarding whether counsel was ineffective at
sentencing.

At the evidentiary hearing held in 2003, Correll called fourteen witnesses during
the hearing including the original trial attorney, a mitigation specialist, a
neuropsychologist, a psychiatrist and addictionologist, a toxicologist, and several of
Correll’s family members and friends. The State responded that if Correll had pro-
vided this alleged mitigation evidence to the trial court, it would have opened the
door for the State to present powerful rebuttal evidence, including evidence of
Correll’s rape of a female psychiatric patient while he was undergoing treatment for
his antisocial personality disorder, Correll’s repeated sexual assaults against his sis-
ter while living at home, Correll’s numerous escape attempts from mental health
facilities, and Correll’s participation in a number of armed robberies with this thir-
teen year old brother and fifteen year old girlfriend.

In March 2003, the district court denied Correll his requested relief, finding that
Correll did not suffer any prejudice as a result of his counsel’s deficient perform-
ance. The district court held that, “after all of the evidence that [trial counsel] could
have obtained and presented has been reviewed, it is clear that the rebuttal and
non-mitigating aspects of such evidence overwhelms any slight mitigation evidence.”

Correll immediately appealed that ruling to the Ninth Circuit, and the case has
remained pending in that court since then. Thus, the case has been pending in fed-
eral court for 18 years.

Jasper McMurtrey

The federal district court ordered an evidentiary hearing regarding whether the
state trial court should have conducted a competency evaluation of capital defendant
McMurtrey. The state court held an evidentiary hearing in 1994, after which the
trial judge, who had presided over McMurtrey’s trial, found that McMurtrey had
been competent during trial. The district court nevertheless granted federal habeas
relief, finding that there was not enough evidence from which the trial judge could
reach the conclusion that McMurtrey was competent during trial, even though the
evidence included the trial judge’s own recollection of what happened. Arizona is
seeking further review of that ruling.

The common thread in these cases is not only excessive delay in federal court, but
an absence of any allegation of factual innocence. The federal habeas process is not
accomplishing its intended purpose in these and many other cases and is in fact un-
dermining public respect for the criminal justice system.



43

ATTACHMENT

uneo je1epad
urjuadg
sieaj |ejol

WIN
WIN
WIN
WiIN
WIN
WIN
VIN
VIN
WIN
WIN
WIN
VN
WIN
WIN
WIN
WIN
VN
WIN
WIN
wghg
wy Ay
WIN
WIN
WIN
wehy
wghg
wghz
wlAg
wghzg
wghy
wohg
wiLAg
wehys

nnoaD we
urawiy jejoL

[E-Y. %)
wghy
wghy
wgky
WAy
woLhL
woLhs
woLk2
woLh2
wiLhL
wzkeg
wphe
wghg
wgAhg
wgheg
wokg
wgkeg
wghg
wolhg
wyhe
wekg
wgke
wghe
wohol
wpkg
wgkg
wyAgl
wehe
wehpl
weghol
wihgl
wghe
wiLAL

unog usia
ursuiy gL

200ZHvER 0002/6/9
S002/Z/L | 20028/
£002/02/S 8661/1/9
$00Z/LIT) 1002/5T/S

unoo Yie 20 0 W25 Uie
U1 pajyay papuBWISY 1 pRIURY
aleq s1eq sjeq

209

AV 80:01 SO0T/O1/11 J0 5V)

866119/

866117 LIS

866116/

866 1LTL/E

8661/E/T

2661/

866 1L/ELIL

866 1/CL/ |

86611y L)

L6619l

L661/6/6

266 1/5TiL

266110119

286112119

L661/92/9

266116115

LB6VILLIE

2661102/

LBBUVESL

000z/8/5  9661/91/01
1002/E L 966 L/ETiY
966 Ly LI

9661/5/

S661/6/11

100Z/12/8 S66 115118
8661181/ Y66 116111
000z/9 766119711
000zZ/0E/ 0L 186 L/ LiL
€00c/9c/e 8a6L/6LICL
€66 /412 28615116
9661/6/01 L8611y L1y
2661/1E/2L 286U LY
8661/81/E 9861/ LY

HN2AID WNOD oLISIa

papueuRy 21eq  Y)6 Ul P3l14 21Q U1 PalLd Ajeq

SLINOY) [EIAPA] UT SUTPUS Uaag] aAe[] sase) [e31de)) RUOZLIY SWIT Jo WiusT

Z44-0NL-8L2-96-AD
SOY-XHJ-2e80-86"A0
WHWN-XHd-0€70-86-AD
Q0r-0NL-9L1-86"AD
HAM-ONL-€50-86-AD
HOM-XHd-0900-86"AD
WINS-XHJ-Z200-86-A0
GYS8-XHd-8900-86-A0
9aM-0NL-5200-86-AD
SOM-XHd"2L52-L6"A0
OHIXHd"188L-L6-AD
HOd-XHdFSS|-L6-AD
HOd-XHd6ET1-L6-AD
SOM-XHd6VZ1-L6-AD
LYI-XHd"LEEL-L6-AD
SOU-XHF0LL-L6-AD
AM-ONLYT-26-AD
OHI-XHJ-085-L6-A0
WWWS-XHd9F|-L6"AD

1106600
0108610

ON Inaud

“ON HnoNY

L9M-XHd-699-86-AD
Z44-0NL-S80-96-AD
LYr-XHd-9r-56-AD

§1066-10
€006686
2006600
5106600

20086670
90066€0
01086+0
9706698
2006686

“ON Ny
“ON WnoNg
“oN Ny
“ON 9D

ON N2

“ON Ny
“ON HnoNY
“ON JN2ND

ON YN0

#9senjualng

'L 1S

W edy

W Asjuelg
4 ‘poomsy

T ‘poop

£'a ‘e
“A'S 'Zado
190 Hsousdg
W 'Aemusaigy
‘'H'3 ‘peyas
7 ‘uopeqary
W ‘ROOS

"y 'swelipy

"o ‘Yody

W'Q ‘Zenwey
“TA ‘yseN
W 'zado
W3 ‘Zinyog
AM'a 00D

1 ‘ueBupue
WY 1550y
T4 ‘uosuigoy
oY ‘ezejes
1 'uolbuysepn
LY fsweliipy
oY 1wod
‘Fa Aesg
"HY ‘uuewIcol
N Assunpyap
ENVR(E]
T Bugue
w010 s

aweN sjuepuagag



44

€e'L

€e'L

uneo je1epad
urjuadg
sieaj |ejol

¥iN
YiIN
¥IN
YiN
YN
YN
¥iN
¥iIN
¥iIN
WiN
WiN
YiN
YiIN
YN
YN
¥iN
¥iIN
¥IN
YN
WiN
WIN
¥iIN
YN
YN
¥iN
¥iIN
¥iIN
WiN
WiN
YiN
YiIN
YN
YN

nnoaD we
urawiy jejoL

wihz
wykz
wzhz
wykg
wAg
whg
wghe
weghe
wolAg
wiLhe
woky
WoAy
wohy
WAy
wiAy
weky
wikg
wshg
wghs
wolfg
wolAg
wiLAg
wohy
wohg
wikg
wyke
wiLhe
wilhy
wohy
wiky
wiky
WAy
wyhy

unog usia
ursuiy gL

20 9 UN2A1S e

U1 pajyay papuBWISY 1 pRIURY a9

£002/vTiy
€002 Ty
£00Z/621y
£002/0E/7
zaozsey
2002/0 Ly
200Z/8/€
200%/L2iT
z00Z/8 L)
100Z7LLEL
100g/gfLL
1002/8f L1
10027811
L00z/s01L
100giLeiy
100282/
000%/5Q1
0002/1/9
000z/6/9
0ooz/LerL
0oaz/1eih
6661171/}
6661701711
6661/51/11
6661/8/01
666 1/0E/Y
8661/112)
8661/91/CL
2661/9/11
866L/5110L
8661/L2/0)
866117 LI
866 L/ LIL

HN2AID WNOD oLISIa

papueuRy 21eq  Y)6 Ul P3l14 21Q U1 PalLd Ajeq

s1eq sreq

AV 80:01 SO0T/O1/11 J0 5V)

SLINOY) [EIAPA] UT SUTPUS Uaag] aAe[] sase) [e31de)) RUOZLIY SWIT Jo WiusT

29Q0-XHd-GLL€0°AD
Q9Q-XHd +2L00-€0-AD
g0Q0-0N1-62200-€0-AD
WHIN-XHd-92800-€0-AD
WINS-XHd-2850-20-AD
HYS-XHd9690-20"AD
O-0NL-1ZL00-Z0-AD
L¥P-XHd-85€0-20-AD
WINS-XHd-0} L0TO-AD
D04-0ON1-5#900°10-AD
Zd4-0N1-26500°10-AD
OHI-XHd6£12-10°AD
OHI-XHd8£1Z-10"AD
SOMXHJ-606L-10-AD
WWS-XHd£S2-L0"AD
GYS-XHd #9201 0-AD
SOU-XHJ-8681-00-AD
WINS-XHd-1501-00-AD
WINS-XHd81 L 1-00"AD
WINS-XHd21 L0-00-AD
Zd4-0N1-05000-00-AD
HWMF-ONL-£09-0066-A0
20d-0N1-65500-66-AD
WINS-XHd9102-66-AD
090-XHdTL81-66-AD
SOU-XHd8620-66"AD
WWSF21¢00-86-AD
DHIXHd+PZe-86-A0
WINS-XHd#20C86-AD
HOd-XHd 6581 -86-AD
HOd-XHd€061-86-AD
Z44-0NL-TEE-86-AD
HOMXHd"2L21-86°A0
#2sepjualng

1abBoy ‘Aeunpy
 Asuunyjop
'$°a 'youeq
o'y ‘Aemoy
‘3 ‘ueoq

g9 ‘AusH

PO ARG
Wy pelg

0 ‘punipsy

M ‘sol

g ‘seuor
3y yoea]
(@ voee]
‘SN ‘sobsllen
o ‘susiag

1@ ‘seuop
O'd "yairoboy
‘WY 'sieadg
oG ‘sawepr
ay 'sauny

“1 ‘dwey

W'Y "oueIpapy
T ‘usplem

A’ 'sejezuog
Haqoy ‘Aeunpy
YT ASUOUIH
‘W “edooy

T 'siefis

Q ‘uospueigIng
T ‘elqig

‘g'g ‘sibesbuiuuny
‘' fepois
3 ‘Bupy
auwe sjuepuageq



45

0s'c

85'¢C

uneo je1epad
urjuadg
sieaj |ejol

YN
YN
¥iN
¥iIN
¥iIN
YN
WiN
YiN
YiIN
YN
YN

nnoaD we
urawiy jejoL

(200Z) 958 'S'N 9EG "GHWIS A pBMSS 53 "UOISIaR YNUID YIIIN 1921100 0} LoD 2wididng sa1e1g PaUN a4} 03 (eadde sophjoul alup 2] .
{€00Z) 8PS 'S'N THS 'UIMSUIUNS A QYOS S8F "UOISIORP JNJUID LRUIN 1981100 0} UN0eg swaldng sejels pajun oY) o} leadde sspnjoul swip syl

woko S00Z/5Z/S  OHI-XHd-S195L0-S0-AD '3 ‘zoulen
wyky YO0Z/LZ  WHIN-XH-6SEL0F0-ND I 'swepy uep
wgky YOOZILLIE  MAN-XHJPES00PO-AD vy ‘Uoshod
worky PO0Z/B/L  WHI-XHJ-68000-0-A0 a'ea
WAL €002/5/Z1  ZH4-ONL-S0900-€0-A0 g ‘susaIg
wikz £002/6Z/0L  DOU-ONL-ZFS00E0-ND a's ‘auInoqe|n
wzhz €00T/L16  SMSXH0ISLE0 AID 1w
wzhe €002/8L/6  §O0-DNL-8LPO0-E0-AD 'Y 'sauop
woke €002Z/08/5  8OA-XHd06200-€0-A0 80 Ipreyusly
woke £00Z/0E/S  §OA-DNL-28Z00°€0-AD “H ‘HexoeYIS
wzke £002/€Er  MMO-DNLELZ00-E0-AID 03 ‘uuep
unog oumsia g_h__uwwo _wm u%,.w_mmw .__”__um_wnwc_wm saa oA MO 1S gosegjueuns  aweN sjuepuReq
ureuny [ejoL siea seq Sieq POPUEWRY A1EQ UG Ul Palld 2eq U1 palld 31eQ
(ALY $0:01 $00T/01/11 J0 SV)

SLINOY) [EIAPA] UT SUTPUS Uaag] aAe[] sase) [e31de)) RUOZLIY SWIT Jo WiusT



46

Mr. CoBLE. I thank you, Mr. Cattani.

Ms. Killian, even though you are not a witness, the Sub-
committee is pleased to welcome you at this hearing. It is good to
have you here.

Ms. Hughes you are recognized for 5 minutes.

TESTIMONY OF MARY ANN HUGHES, CHINO HILLS, CA

Ms. HuGHES. Thank you, Mr. Chairman and Members of the
Subcommittee.

I have come here today to talk to you about the tragedy that my
family has gone through for the last 22 years. The last time that
I saw my son Christopher, he had asked permission to spend the
night at a friend’s house, and he and Josh Ryen were on their bikes
riding up the road turning around waving, laughing. I'll forever
blame myself for sending my son to that house. The next time I
saw him was an autopsy picture at a 16-week preliminary hearing.

The next day, when Chris didn’t come home in time for church,
I sent my husband out to the horror that he has to live with the
rest of his life, the nightmares that he has to have. He found Doug
and Peg Ryen dead in their bedroom, 10-year-old Jessica dead in
the hallway with multiple stabs and hack marks. The killer had ac-
tually pulled up her nightgown and carved on her chest after she
was dead. He found 8-year-old Josh in his parents’ bedroom, his
throat slit from ear to ear, his fingers at his throat to keep himself
from bleeding to death, and he had laid there for over 12 hours
staring at the naked dead body of his mother.

Last of all, he found our son Christopher only 11 years old, our
oldest child, dead on the floor in the master bedroom by a door, ob-
viously trying to get out, away from the killer. He had more than
25 wounds made by a hatchet and a knife. Many of them were de-
fensive wounds to his hands. He had tried to fight off his killer but
to no avail.

The person arrested for these crimes was a man who had es-
caped from the Chino prison under the name of David Trautman.
It was found afterwards that they had mishandled the outstanding
warrants and who they actually had there was someone wanted
back east by the name of Kevin Cooper for a robbery and for a
rape.

He raped a young girl who happened to interrupt him when he
was robbing a house, someone who was at the wrong place at the
wrong time. He raped her with a screw driver to her throat. He
was caught in the Channel Islands near off Santa Barbara raping
a woman on a boat. Two years later, we had a guilty verdict, and
we had a death penalty.

We waited for the system of justice to work for us, our son and
for the Ryen family. Mostly, we were silent as almost every year
it came up in the papers, on the TV, on the radio, that it always
seemed that these would coincide with special dates, Christmas,
my son’s birthday in December, Father’s Day, Mother’s Day.

Finally, in 2004, we were told that an execution date had been
set, February 10, ironically another date, my birthday.

We were naive to think at that time that the system was finally
going to work for us and for our son and for the Ryens.
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It didn’t really matter that Kevin Cooper was guilty. The defense
saw fit to weave another fantasy. We were now going to blame the
police and the district attorneys. They planted all the evidence.
Kevin Cooper wasn’t guilty. He was just framed.

He became the poster child for a group of celebrities, religious
leaders, political—politicians. The object was to stop the death pen-
alty in California. Where was someone speaking out for our son
and for the Ryens? We had no celebrity, no politician, no religious
leader. No one was there for us, and we quickly realized that if
Christopher was going to have a voice, it was going to have to be
us.
We proceeded to talk to any newspaper, radio, television pro-
gram, anyone who would hear us cry out for justice for our son.
This, evidently, was unusual. Evidently, victims don’t fight. Evi-
dently, we are quiet. We are beat down, and we don’t speak up for
ourselves. We went up to San Quentin on the day before the execu-
tion was supposed to take place. A three-judge panel from the
Ninth Circuit Court that was totally familiar with the case had
sent the case forward for execution. However, this wasn’t good
enough for them. Instead, they called an 11-judge en banc panel
who had no knowledge of the case, who, to my knowledge, had
never even read the transcript of the case. The defense weaved
their fairytale fantasy, and the court bought into it. Four hours
from the execution, they stopped it.

The Ninth Circuit said a few simple, definitive tests needed to
be done to prove that Kevin Cooper was really guilty. Well, almost
2 years later, we had been through the courts in San Diego once
again. Kevin Cooper is still guilty. There has been no new evidence
presented whatsoever. And now we are appealing again.

Recently, the defense has put forward to the Ninth Circuit Court
an appeal that I am told is 6,000 pages long, 6,000 pages after 22
years.

My family’s story is probably just one of many in this country
whose victims need help from you people.

My son’s death affected a lot of people. Maybe they weren’t the
politicians or the celebrities or the religious leaders. Maybe they
weren’t the people in the news. But we had hundreds of thousands
of calls from the everyday people, the type of people that put you
in the positions that you are in now, the voters in this country who
were appalled by what the justice system was doing and the time
that it was taking.

We had calls from classmates of Christopher, calls from mothers
who, at night, go in and look at their children, who are afraid to
let them spend the night, other people who have nightmares.

You have a chance to help fix a system that is broken. I have
listened to your statements in spite of what you have—frankly, if
you haven’t been there, you don’t have a clue what it is like to be
a victim and to have a child, of all people, murdered. They say no
parent should have to bury a child. You are right. No child should
have to die in the type of horror that my son knew.

The Federal system is totally being abused and mishandled. And
you have got a chance with this Streamlined Procedures Act to do
something positive to make this system work for other parents and
to finally let us have justice for our son and for the Ryen family
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and maybe bring peace to Josh Ryen, the young boy that was only
8 years old when his throat was slit and who is now 30 years old
and lives in horror. I urge you to seriously pass this bill. Thank you
very much.

[The prepared statement of Ms. Hughes follows:]

PREPARED STATEMENT OF MARY ANN HUGHES

My husband and I are the parents of Christopher Hughes. Chris was senselessly
and brutally murdered at the age of 11 by Kevin Cooper, an escaped convict with
a lengthy criminal record. The legal proceedings against Cooper have now taken
twice as long as the time our young son was alive. Before I talk about how the
Streamline Procedures Act would have affected this case, I want to share with you
who our son was and how he died at the hands of Cooper. I want you to be able
to understand what the delays in this case have meant to us. It is our hope that
our story will serve to bring about changes so that other families will not have to
endure what we have been through.

Christopher was a beautiful little boy. He had just completed the fifth grade at
a local Catholic school. His classmates later planted a tree in his memory at the
school. Chris swam on the swim team and dreamed of swimming for the University
of Southern California and being in the Olympics. He loved his younger brother, and
in typical brotherly fashion would tease him one minute and be his best friend the
next. Chris’ younger brother is now 28 years-old. He has missed Chris every day
since he was murdered. Our younger son was not yet born when Chris was mur-
dered. I was pregnant during part of Cooper’s trial with our third son. When he was
born we gave him the middle name Christopher after the brother he never knew.
Both boys have only in the last few years been able to face what happened to their
brother. As the years have passed, we are reminded that Chris never got to finish
2grammar school, go to a prom, marry, have children of his own, or pursue his

reams.

On Saturday, June 4, 1983, Chris asked me for permission to spend the night at
the home of his friend, Josh Ryen. We lived in what was then a very rural neighbor-
hood. Josh was the only boy nearby who was really close to Chris’ age and so they
formed a bond. We were good friends with Josh’s parents, Doug and Peggy Ryen.
The Ryens lived just up the road from our home with their 10-year-old daughter
Jessica and eight-year-old Josh. The last time I saw Chris alive he and Josh were
riding off on their bicycles toward Josh’s house. They were excitedly waving because
they were so happy I had given Chris permission to spend that night with Josh.
The only thing Chris had to remember was to be home Sunday in time for church.
The next time I saw Chris was in a photograph on an autopsy table during Cooper’s
preliminary hearing.

Unbeknownst to anyone, Cooper had been hiding in a house in Chino Hills just
126 yards from the Ryen’s home. He had escaped two days earlier from a minimum
security facility at a nearby prison. When Cooper was arrested for burglary in Los
Angeles he used a false identity. His identity and criminal past should have caught
up with him before he was wrongly assigned to the minimum security portion of
the prison. The prison, however, mishandled the processing of an outstanding war-
rant for Cooper for escape from custody in Pennsylvania. He was being held pending
trial for the kidnap and rape of a teenage girl who interrupted him while he was
burglarizing a home. While staying at the hide-out house near the Ryens, Cooper
had been calling former girlfriends, trying to get them to help him get out of the
area. A manhunt was under way for Cooper, but the rural community surrounding
the prison was never notified of the escape.

The failure of the California prison-system to protect the surrounding community
from a dangerous felon marked the beginning of our family and community’s being
let down by our government. Within a few hours of Cooper’s escape, prison officials
realized who Cooper was and how dangerous he was. Nevertheless, they still failed
to alert the community that he was at large. Our frustration and disappointment
with our government’s failings has only grown since that time as Cooper’s case con-
tinues to wind its way down a seemingly endless path through our judicial system.

The morning following the murders, I remember being mad at Chris because he
had not arrived home on time as promised so we could attend church. Then my
anger turned to worry. I sent my husband Bill up to the Ryen home. He saw that
the horses had not been fed, and that the Ryen station wagon was gone.
Uncharacteristically, the kitchen door was locked, so my husband walked around
the house. He looked inside the sliding glass door of the Ryen’s master bedroom.
He saw blood everywhere. Peggy and Chris were lying on the ground and Josh was
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lying next to them, showing signs of life but unable to move. My husband could not
open the sliding glass door, so he ran and kicked open the kitchen door. As he went
into the master bedroom, he found 10-year-old Jessica lying on the floor in fetal po-
sition in the doorway, dead. He saw Doug and Peggy nude, bloodied, and lifeless.
When he went to our son Chris, he was cold to the touch. Bill then knew that Chris-
topher was dead.

My husband then forced himself to have enough presence of mind to get help for
Josh, who miraculously survived despite having his throat slit from ear to ear. Josh,
only eight years-old, lay next to his dead, naked mother throughout the night, know-
ing from the silence and from the smell of blood that everyone else was dead. He
placed his fingers into his throat, which kept him from bleeding to death during the
12 hours before my husband rescued him.

Everyone inside the home had been repeatedly struck by a hatchet and attacked
with a knife. Christopher had 25 identifiable wounds made by a hatchet and a knife.
Many of them were on his hands, which he must have put against his head to pro-
tect himself from Kevin Cooper’s blows. Some were made after he was already dead.
No one should know this kind of horror. That it happened to a child makes it even
worse.

The killer had lifted Jessica’s nightgown and carved on her chest after she died.
The killer also helped himself to a beer from the Ryen’s refrigerator. We wondered
what kind of monster would attack a father, mother, and three children with a
hatchet, and then go have a beer. That question has long since been answered, but
22 years later we are still waiting for justice.

One way that things could have been different in our case under the Streamlined
Procedures Act is that victims would have the same rights in federal habeas pro-
ceedings as victims have in criminal cases in the federal courts. In other words, vic-
tims or their surviving family members would be heard from by the federal courts.
There was no indication that the en banc Ninth Circuit majority ever gave even a
moment’s consideration to the impact upon the victims and their families when they
granted yet another stay in the case in 2004. In this way, the bill would have made
a difference. It would have prevented federal courts from making decisions in fed-
eral habeas litigation that affect people without ever knowing or thinking about
them. Judge Huff recently afforded us an opportunity to address her at the end of
14 months of proceedings in her courtroom. My husband and I spoke to the court,
as did Josh, who is now 30 years old.

While I know that Cooper is the one who murdered my son, I will always bear
the guilt of having given Chris permission to spend the night at the Ryen’s house.
I will always feel responsible for sending my husband to find the bodies of our son
and the Ryen family. It is a guilt similar to the guilt that Josh feels to this day
because he had begged me to let Chris spend the night. He thinks that Chris would
still be alive if he had not spent the night. Of course, Cooper is responsible for all
the pain and suffering that he inflicted that night and the continued pain that has
followed, but it does not help stop the pain and guilt. Kevin Cooper is still here over
22 years later—still proclaiming his innocence and complaining about our judicial
system.

As Josh explained when he finally got a chance to speak to the Judge about how
he has been affected by Cooper’s crimes: Cooper never shuts up. We continually get
to hear more bogus claims and more comments from Cooper and his attorneys. Over
the years I have learned to know when something has happened in Cooper’s never-
ending legal case: the calls from the media start up again, or, at times, the media
trucks just park in front of our house. We have no opportunity to put this behind
us—to heal or to try to find peace—because everything is about Cooper. Our system
is so grotesquely skewed to Cooper’s benefit and seemingly incapable of letting Cali-
fornia carry out its judgment against him.

It is important to understand how obvious it has been for over two decades that
Cooper committed these horrible, senseless, and brutal crimes. This has never been
a “who done it” case by any stretch of the imagination, despite all the publicity and
antics by Cooper and his attorneys. The California Supreme Court understandably
characterized the volume and consistency of evidence proving Cooper guilty as
“overwhelming.”

The Ryen family and Chris returned to the Ryen home from a neighbor’s barbecue
about 9:30 that Saturday night. None except for Josh were ever seen alive again.
Cooper could observe the Ryen home from the hideout house next door. He knew
it was a home and a family lived there because he had been watching the Ryen
home for the two days since his escape. Cooper also had a motive for the crimes.
The phone records from the hideout house, combined with statements Cooper’s
former girlfriends gave to police, showed Cooper was trying to get help to get out
of the area. Cooper found out just before the Ryens and Chris returned to the Ryen
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home that night that no money and no help was coming his way, despite his numer-
ous phone calls to former girlfriends. Forensic evidence established Cooper’s pres-
ence in the hideout house (footprints, fingerprints, and semen). The murder weap-
ons came from the hideout house, and other evidence showed that the killer re-
turned to the hideout house after the murders to wash up

Cooper told the jury that he simply walked out of the hideout house the same
night as the murders. He said he never went inside the Ryen home, a mere 126
yards away. He claimed he was never inside the Ryen station wagon that was stolen
the night of the murders. Not surprisingly, the jury did not believe him. Cooper was
asking the jury to believe that some hypothetical killer entered Cooper’s hideout
house within a short period of time of his vacating it, selected a hatchet and other
weapons, went and attacked an innocent family 126 yards away, returned to the
hideout house to wash up, and then stole the Ryen family car and drove it in the
same direction that Cooper admittedly traveled to Mexico.

A single drop of blood inconsistent with the victims’ blood was found inside the
Ryen home on the hallway wall immediately adjacent to the entrance to the master
bedroom. Cooper’s own expert excluded anyone other than an African-American as
the source of the drop of blood. (The Ryens were white.) A serology analysis showed
that the drop of blood was a rare type and Cooper had that same rare blood type.
The distinctive prison-issued tobacco that Cooper admitted having when he escaped
from prison was found in the hideout house and in the Ryen station wagon. A butt
from a hand-rolled cigarette found in the station wagon with the distinctive prison-
issued tobacco had saliva from a non-secretor. Only 20 percent of the population,
including Cooper, are non-secretors. Another cigarette butt found in the car was a
manufactured cigarette matching the brand of cigarettes taken from the hideout
house; it also had saliva from a non-secretor. A pubic hair consistent with Cooper’s
hair was found in the Ryen station wagon. Plant burrs found in the station wagon
were from vegetation that grew between the hideout house and the Ryen home. The
burrs were also found in the hideout house and underneath Jessica’s Ryen’s night-
gown. Jessica’s killer had pulled up her nightgown to carve on her chest after she
died and then lowered her nightgown. A button similar to those on the prison-issued
jacket Cooper was wearing when he escaped was found with blood on it on the floor
of the hideout house. A shoe print made by a particular make and model of shoe
that was issued by the prison to Cooper, and that he admitted at trial to wearing
at the time of his escape, made a partial print in blood on a sheet on the floor of
the Ryen master bedroom, and another print on the cover to the spa outside the
sliding glass door leading into the Ryen master bedroom, and a third shoe print in-
side the hideout house.

In other words, Cooper’s defense has always asked that we believe the utterly ri-
diculous scenario that a hypothetical killer coincidently entered the same house
where an escaped convict had just been hiding shortly after the convict departed,
selected a hatchet and other weapons, committed a brutal murder of a family, re-
turned to clean up before stealing their car, and that the hypothetical killer was
African-American and had Cooper’s rare blood type, wore a prison-issued jacket and
the same make and model of prison-issued shoes that Cooper wore, had the same
shoe size as Cooper, had hair like Cooper’s, and was a smoker and a non-secretor
like Cooper, used distinctive prison-issued tobacco, and fled in the Ryen station
wagon in the same direction that Cooper traveled.

In 2001, after years of Cooper contending that he was innocent and his highly
publicized demand for DNA testing, the State agreed to post-conviction testing. The
evidence to be tested was identified by Cooper’s own nationally recognized expert
as the most significant pieces of evidence in the case in terms of determining guilt
or innocence. The results confirmed Cooper’s guilt. The single drop of blood that had
been identified through serology analysis at the time of trial as belonging to a per-
son of African-American ancestry with the same rare blood type as Cooper was con-
sistent with Cooper’s DNA profile; the probability of a random match with the popu-
lation was a staggering one in 310 billion. The saliva on the cigarette butts in the
Ryen station wagon also matched Cooper’s DNA; the odds of a random match with
the general population was one in 19 billion for the hand rolled cigarette and one
in 110 million for the manufactured cigarette butt. At trial, Cooper claimed that a
t-shirt that had been recovered from along side the road nearby the Canyon Corral
Bar belonged to the “real killer.” The post-conviction DNA testing confirmed that
the T-shirt had smears of blood belonging to the victims as well as Cooper’s blood.
The probability of a match in the general population to Cooper’s DNA profile on the
t-shirt is one in 110 million, and the random occurrence within the general popu-
lation of a match to the victim’s blood would be one in 1.3 trillion. The t-shirt, which
was never used against Cooper at trial, was new damning evidence of his guilt: his
blood was present on the same item of clothing as the victims’ blood.
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The fact that the overwhelming evidence of Cooper’s guilt presented at trial was
now bolstered by undeniable scientific evidence evoked a predictably absurd re-
sponse from Cooper. Cooper now claimed that his blood had been planted on the
shirt by police and the drop of blood found at the crime scene had been tampered
with. Of course, Cooper could not explain how or why police would plant a minute
amount of blood on the t-shirt only to never use it as evidence against him at trial.
Moreover, this evidence had been in police custody since 1984. Apparently, these
supposed rogue police officers also anticipated the development of the Nobel Prize-
winning science that would enable Cooper to have the blood tested for DNA. Cooper
also could not explain how the police could have planted his blood at the crime scene
within a few hours of discovering the bodies, while he was still at large.

The fact that Cooper’s claims were patently absurd, however, did not prevent him
from receiving yet another round of appeals from the federal courts. In February
2004, the Ninth Circuit authorized Cooper file another full round of habeas corpus
appeals on the ground that he showed “clear and convincing” evidence that he could
be “actually innocent.” I simply do not see how the judges could have reached such
a conclusion.

Our story is one of a judicial system so out of balance in favor of the convicted
that it literally enables them to victimize their victims and their families all over
again through the federal judicial system. We understood the rights of an accused
and that Cooper’s rights took precedence over ours as he stood trial. His trial was
moved to another County because of the publicity surrounding the horrendous
crimes. I had to drive a long distance to another County to watch the trial as it
could not take place in our County. Cooper’s defense attorney spent an entire year
preparing to defend Cooper at trial. Everything was about Cooper’s rights and none
of our sensibilities or concerns could be dignified because Cooper had to have a fair
trial. We understood and we waited for justice. In California, Cooper’s appeal was
automatic because he had received the death penalty for his crimes. The appeal took
six years to conclude. We understood the need for a thorough appeal and we waited
for justice.

By 1991, Cooper had received a fair trial and his appeal had been concluded. The
California Supreme Court aptly observed that the evidence against Cooper, both in
volume and consistency, was “overwhelming”. Since then, we have waited and
watched as the United States Supreme Court has denied Cooper’s eight petitions
for writ of certiorari and two petitions for writ of habeas corpus, and the California
Supreme Court has denied Cooper’s seven habeas corpus petitions and three mo-
tions to reopen Cooper’s appeal. The Ninth Circuit affirmed the denial of Cooper’s
first federal habeas petition, and denied him permission to file a successive petition
in 2001, and again in 2003. But then, on Friday night, February 6, 2004, Cooper’s
attorneys filed an application with the Ninth Circuit requesting permission to file
a successive habeas petition.

A three-judge panel of the Ninth Circuit denied Cooper’s application to file a suc-
cessive petition on Sunday February 8, 2004. Cooper was scheduled to be executed
at one minute after midnight on Tuesday February 10, 2004. On Monday February
9, 2004, my husband and I made the trip to Northern California from our home in
Southern California. Relatives of the extended Ryen family flew in from all over the
Country. Josh Ryen, now 30, left for dead at the age of eight, his entire immediate
family murdered, drove hundreds of miles to reach the prison to witness the execu-
tion of Cooper. We all expected that finally, this case would be brought to a close.

Since the murder of Chris, holidays and special days are never totally joyful. They
serve as a painful reminder that Chris is not with us, and of how he was taken
from us. Otherwise happy occasions with our surviving children often are over-
shadowed by what Chris should have been able to experience in his life but for Coo-
per’s choices and actions. When I learned from the prosecutor that Cooper’s execu-
tion was going to be set for February 10, 2004, I asked to have it changed because
February 10th is my birthday. The prosecutor explained that it was not possible to
accommodate my request because the date had been chosen in order to coordinate
the staffing of the hundreds of people who must be on duty when an execution is
scheduled to be carried out, i.e. the personnel at the prison, at the appropriate state
and federal courts, and at the California Attorney General’s Office. With that expla-
nation, I at least hoped the date would be one that would be remembered for justice
being served at long last. Sadly, that date is now identified with yet another exam-
ple of a judicial system gone wrong.

If the Streamlined Procedures Act had been law in February 2004, Cooper would
have been executed as scheduled. My birthday would not forever be a reminder of
how it felt to believe that this case would finally end—only to have it begin again,
21 years after it first began. Today, my family and Josh Ryen are left to wonder
if there will ever be justice for my son and the Ryens.
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The reason that Cooper would have been executed as scheduled under the SPA
was because a three-judge panel that was familiar with his crimes and the lengthy
procedural history of his case already had rejected Cooper’s request to pursue yet
another habeas petition in the federal District Court. Unfortunately, since the
Streamline Procedures Act was not the law, the Ninth Circuit was left free to decide
that Congress’ prior habeas reforms, which provided that a three-judge panel has
the final word on whether a successive federal habeas petition will be allowed, did
not really mean what they said. While Congress specified that there would be no
petitioning for rehearing of the three-judge panel’s decision, the Ninth Circuit de-
cided that what Congress really meant was that a rehearing would be just fine if
it was the appellate court’s idea to have a rehearing as opposed to one of the par-
ties.

Of course, the problem with the Ninth Circuit’s logic is that it resulted in judges
who had absolutely no familiarity with Kevin Cooper’s crimes or the history of his
case making a last-minute decision about it. Only hours before Cooper’s scheduled
execution, these judges would decide whether he would get yet another round of fed-
eral habeas review. Not surprisingly, having the decision made by the en banc panel
that did not include a single judge with any familiarity with Cooper’s case did not
improve the quality of justice. Cooper’s application for a successive petition and sup-
porting exhibits was deliberately presented late in the process and was over 1,000
pages long. It contained nothing meritorious or worthy of review. The outcome was
a gross miscarriage of justice.

’ll‘hg Ninth Circuit’s authorization for the filing of a successive habeas petition re-
sulted in

further proceedings in the federal District Court which served to reveal exactly
how wrong it was to give Cooper yet another round of federal review. After 14
months of proceedings in the District Court, we now know that the entire premise
of the Ninth Circuit’s decision to grant Cooper the opportunity to file yet another
federal habeas petition was predicated on false assumptions and mistaken impres-
sions. The en banc majority of the Ninth Circuit decided in a matter of a few hours
that two “quick and definitive scientific” tests could be conducted with respect to
Cooper’s continuing claim of actual innocence. The subsequent proceedings in the
District Court showed the tests were anything but quick. After considerable time
and expense, both tests were conducted and neither supported Cooper’s claim of in-
nocence. So here we are, 17 months after this case should have been put behind
us, and law enforcement, prosecution and judicial resources continue to be wasted
on a guilty man whose crimes were committed over 22 years ago. The same judge
who decided Cooper’s first federal habeas petition just issued a 160 page decision
explaining in detail why he is not innocent and why he is not entitled to relief on
any of the claims that the Ninth Circuit allowed him to file. Cooper is now asking
for his numerous baseless federal habeas claims to be certified for appeal to the
Ninth Circuit. His attorneys apparently envision many more years of appeals.

The claim that the majority of the en banc panel identified as satisfying the “ac-
tual innocence” test enacted by Congress in 1996 that enabled Cooper to return for
yet another round of federal habeas review was his claim that the prosecution with-
held exculpatory evidence relating to the shoe prints in the Ryen house. Cooper left
a partial print in blood on the Ryen’s bedsheet, a print in dust on the spa cover
outside the sliding glass door leading into the Ryen masterbedroom, and another
shoe print in the hideout house. The shoe that Cooper wore when he left the damn-
ing shoe print evidence was a make and model that was issued to him by the prison.
He also admitted at trial that he was wearing these shoes at the time of his escape
from the prison, just days before he murdered our son and the Ryens. The fact that
Cooper admitted to wearing the particular make and model of shoe did not prevent
the en banc majority of the Ninth Circuit from deciding that “information” from the
former Warden, if believed by the jury, would mean the jury “would have known
that Cooper was almost certainly not wearing” the same brand and model of shoe
responsible for the distinctive shoe prints inculpating him in the brutal murders.
Of course, nothing in Cooper’s papers supported that conclusion. Not even Cooper’s
attorneys argued that the former Warden’s “information” would have meant the
shoes could not have been issued by the prison, yet this is the conclusion that
caused the en banc majority of the Ninth Circuit to let Cooper file yet another ha-
beas petition in the District Court.

Cooper’s attorneys’ contention was, of course, completely false but, the Ninth Cir-
cuit en banc panel, unfamiliar with the details of the case, managed to buy into the
version of events conjured up by Cooper’s counsel. The Ninth Circuit could not have
gotten everything so wrong had they not undertaken to decide such an important
matter over a span of just a few hours, rather than leaving matters to the three-
judge panel that was actually familiar with Cooper’s case.
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What Cooper’s attorneys actually argued in their eleventh hour filing was that the
murder shoes had been purchased by the prison at Sears and were readily available
to the public in retail stores. They based this allegation on the former Warden’s
“personal inquiry,” which she supposedly had conducted and conveyed to the San
Bernardino County Sheriff’s Department before trial. Of course, as the former War-
den testified later in front of Judge Huff, she did not conduct a “personal inquiry.”
Instead, she just asked someone and they told her information that was inaccurate.
The corporate records and prison purchase records introduced at trial clearly
showed the prison bought the shoes directly from the manufacturer, and the sales
records of the corporation showed sales only to state and federal institutions such
as the military, forestry service, and prisons such as that from which Cooper had
escaped before the murders.

A greater familiarity with the evidence in the case would have enabled the judges
on the en banc panel to understand that Cooper admitted to having been issued the
make and model of shoe that left the incriminating foot prints, and he admitted to
wearing the shoes when he escaped only days before the murders. Those facts, com-
bined with the fact that the prints were consistent with Cooper’s shoe size, along
with all the other evidence incriminating him, is what made the shoe prints damn-
ing—not whether the prison bought the shoes at Sears or whether anyone else could
buy the shoes at Sears. As if missing this point were not infuriating enough, it also
turns out that everything the former Warden said to Cooper’s attorneys is abso-
lutely wrong, and that the defense as well as the trial jury knew all along where
the prison had purchased the shoes and who else had purchased those kinds of
shoes. Imagine this scenario: everything is stopped just hours before an execution,
after two decades of litigation, because of inaccurate hearsay offered by the same
warden who put a violent offender in the minimum security portion of the prison,
allowing Cooper to escape and commit the murders in the first place.

Not only was the entire claim misunderstood and false, the Ninth Circuit also was
misled as to how long the defense knew about the “facts” supporting the claim. The
time frame in which the defense learns something is a critical fact to be considered
when something is asserted at the last minute after years of litigation. The impor-
tance of when something is discovered in the context of an application to file a suc-
cessive petition is evident from the decision of the en banc majority, which expressly
states when it believed Cooper’s defense learned of the “new” information. The deci-
sion expressly noted that a sworn declaration by Cooper’s counsel showed that the
Cooper defense did not become aware of former Warden Carroll’s “information” until
the date on her declaration, which was January 30, 2004. If we were not already
completely disgusted with our judicial system, we certainly were when we sat in
Judge Huff’'s courtroom while a Cooper defense investigator testified that he had
discovered Warden Carroll’s “information” years earlier, and that Cooper’s attorneys
had had that information for years and knew that it was worthless because, as ev-
eryone had known since trial, the shoes had not been purchased from Sears and
were not readily available in retail stores. In other words, the whole appeal was
based on a lie. It was based on worthless evidence that Cooper’s lawyers held back
until the last minute, so that they trick the en banc Ninth Circuit into grant a sec-
ond-appeal application that it never should have been considering in the first place.

The decision of the en banc majority also shows a lack of understanding of the
evidence against Cooper in other ways as well. The hastily crafted opinion noted:
“[tIhere was, of course, evidence pointing to Cooper’s guilt at trial.” The opinion then
references a spot of blood on the hallway wall of the Ryen house, the bloody T-
shirt, and hand-rolled cigarettes from the Ryen car.” But the so-called bloody T-
shirt was never used as evidence against Cooper at trial. Instead, it was Cooper’s
defense attorney who had waived it around and argued that it belonged to the “real
killer” as he tried unsuccessfully to cast suspicion on three unknown patrons who
visited a local bar on the night of the murders. Remarkably, the en banc panel that
decided to grant Cooper more appeals thought the T-shirt was used as evidence
against him at trial. Hours before Cooper’s execution, the Ninth Circuit en banc
panel majority wanted a “quick and definitive scientific” test conducted to determine
whether Cooper’s blood was planted on evidence that was never used against him
at trial. This error was magnified when the test turned out to be neither quick,
definitive, or even scientific—or helpful to the defense.

The other scientific test that the en banc Ninth Circuit panel ordered for Cooper
was mitochondrial DNA testing of hair that Jessica supposedly was “clutching” in
her hand at the time she died. Cooper argued it could identify the real killer. It
came as no surprise, after spending $2,500 per hair, that the victims could not be
eliminated as the donors of the hairs selected by Cooper’s own expert. Common
sense suggests that when a person is attacked with a hatchet and multiple blows
are struck to the head, clumps of cut hair will adhere to the victims’ bloodied hands.
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Cooper’s expert from trial and post-conviction testing himself explained that the the-
ory that young Jessica clutched her killer’s hair in her hands was absurd because
a dead person cannot clutch anything. Also, how would a little girl, attacked in the
dark by a hatchet-wielding assailant, ever manage to pluck hairs from her assail-
ant’s head? The whole argument that Jessica was “clutching” her killer’s hair is ab-
surd. The only thing that it accomplishes is to force her family and my family to
once again focus on the horrific manner in which the Ryens and my son died.

The Streamlined Procedures Act also would have changed the course of Cooper’s
case by limiting the amendments that he filed to his first federal habeas petition.
Cooper first asked the federal court for a stay of execution in March of 1992. In Au-
gust of 1994, he finally filed his first habeas petition. He was allowed to amend his
petition in April of 1996. Then Cooper was again allowed to amend his petition in
June of 1997. The Streamlined Procedures Act would allow one amendment as a
matter of right before the answer is filed, and any amendment after that would
have to present meaningful evidence that the petitioner did not commit the crime.
Obviously, under these standards, Cooper would not have been allowed to amend
his petition twice over a three year period. Years of delay could have been avoided.

The Streamlined Procedures Act also would not have permitted Cooper’s appeal
from the denial of his first federal habeas petition to take as long as it did. Cooper’s
appeal of the 1997 denial of his first federal habeas petition was not completed until
2001—over three and a half years. The SPA would have required that the matter
be resolved within 300 days of the completion of briefing by the parties, and would
require a rehearing decision to be made within 90 days, a rehearing by a three-
judge panel to be completed within 120 days, and a rehearing en banc to be com-
pleted within 180 days. Years of delay in Cooper’ appeal in the federal court could
have been avoided.

Every state and federal court has repeatedly and consistently upheld the judg-
ment against Kevin Cooper, yet 22 years later he still has not answered for his hor-
rific crimes. My husband and I urge you to reform the federal habeas system so the
profound abuses and manipulations that have allowed the murderer of our son to
evade justice for over 22 years will finally be brought to an end.

Mr. CHABOT. Thank you Mrs. Hughes.
Ms. Friedman.

TESTIMONY OF RUTH FRIEDMAN, SOLO PRACTITIONER,
WASHINGTON, DC

Ms. FriEDMAN. First of all, I would like to thank you, Mr. Chair-
man, for holding this hearing.

Punishment of crime, particularly in death penalty cases, is a
highly charged subject. Confronting the minutia of the laws and ac-
tual practice can be very challenging. Some people tell me some-
times boring.

Habeas corpus is a very, very complicated subject and has be-
come even more so over the last decade with the procedural rules
and technical requirements often referred to as Byzantine. But we
should make no mistake about it. This is a very radical bill. It pro-
poses to gut years of Supreme Court case law, most of it by the
Rehnquist court. In many places, it would amount to a virtual re-
peal of the writ of habeas corpus.

Hearings like this one, a careful examination of the actual effects
of this bill across the country, are critical. My understanding, Mr.
Chairman, is that some of the most drastic provisions of this bill
are being attached piecemeal to other legislation without the de-
bate undertaken today and without even the consideration by the
Subcommittee.

I hope these issues are not resolved in that way.

Hearings such as this one, where there can be open and public
debate on the merits of the legislation, are essential. I thank you
for the privilege of submitting my remarks and appearing before
you today.
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I say that this bill is radical not only because it would fundamen-
tally change the time-honored American remedy of habeas corpus
in an unprecedented fashion, it would also destroy the last and
often the only chance of fairness for thousands of State prisoners.
For many, particularly those on death row, Federal Court is the
first place one has access to a paid and competent lawyer, any re-
sources to prove the case and an unbiased decision maker not fac-
ing re-election pressure in the community where a terrible crime
occurred.

Where I practice in Alabama, almost three-quarters of the cur-
rent death row population was represented at trial by an attorney
who got paid $1,000 for all the work he or she did, out of court,
preparing the case.

There is no public defender system in Alabama, no institution
comparable to district attorneys or attorneys general who gain ex-
pertise in handling capital litigation. There is no right of access to
forensics or DNA labs or even investigators who could prove the
accused’s defense or even his innocence, trials where first guilt and
then life is at stake. That is two trials, and sometimes jury selec-
tion as well have been known to last less than 3 days in Alabama.
The situation of State post-conviction, which if this bill were to be-
come law would be the last place to look for justice, is worse.

Alabama death row inmates are not entitled to an attorney at all
until after they file their petition for relief. This is after their Fed-
eral statute of limitations may even have run out. The State of Ala-
bama does nothing to provide these inmates with counsel at this
juncture, though this is when the prisoner must file a pleading that
will withstand all of the procedural defenses that the State lawyer
immediately and always asserts. Indeed, the Alabama Attorney
General has watched the statute of limitations clock run out on an
unrepresented death row inmate and then contacted them to let
them know they would be seeking an execution date because the
deadline was missed. If a prisoner does manage to get a lawyer,
that attorney will lose money doing the case. He or she will be paid
a total of $1,000 for however long it takes to prepare, research, liti-
gate, defend and present the case.

The State typically will oppose every attempt made for discovery,
for experts or even for investigative help. The case will usually be
decided by the same elected judge who imposed the death sentence
originally. Even often over the express wishes of the jury, even
though that jury was comprised of people in favor of the death pen-
alty, even when they determined that the defendant’s life should be
spared, Alabama law permits judicial override. And about a quar-
ter of the people currently on the row got there even after jury ver-
dicts of life without parole.

As it stands now, the habeas law is completely unforgiving of any
mistakes that post-conviction lawyers, unpaid, coming in late, with-
out help, without access to discovery, any mistakes that he or she
made or any claim he or she neglected to raise. There is no con-
stitutional right to post-conviction attorneys, much less to com-
petent or paid lawyers. Thus when lawyers miss their clients’ dead-
lines, under the habeas law as it stands today, those clients will
die without Federal habeas review. This has already happened a
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number of times. Under the AEDPA, it is likely to happen more
times more.

As I noted more extensively in my written remarks, it is impor-
tant to recognize and consider just how strict habeas law has al-
ready become. All habeas petitioners are now subject to a statute
of limitations. There is no right anymore to a Federal evidentiary
hearing. Claims subject to legitimate State procedural defaults are
barred forever from Federal review. There is only one shot at a ha-
beas petition. Federal judges must generally defer to all State court
fact findings, and relief cannot be granted, even if a State court de-
cision maker got it wrong, unless he or she also got it unreasonably
wrong. To put it mildly, it is not easy for a petitioner to get past
the hurdles erected by the AEDPA. But it is still possible.

For example, the prosecution at Bo Cochran’s Alabama trial in-
tentionally removed nearly every qualified black juror from that
case. The State courts found the claim defaulted. The Federal
Court said the State courts didn’t apply it fairly. Bo Cochran was
acquitted at his retrial.

I see my time is up. I will end quickly. At the Delma Banks’
Texas trial, the State lied throughout about what it did to its wit-
nesses. It paid them. It coached them. It lied throughout. When the
case was taken by the U.S. Supreme Court, the main defense by
the State was that defense didn’t catch the lie soon enough. The
Supreme Court overturned the case.

Had this bill been law, Delma Banks would have been executed.
As I mentioned in my remarks, Arkansas’ death row inmate Ledell
Lee was represented by a drunk lawyer. In post-conviction, the
State judge, the State lawyer knew that, but the State courts ap-
proved it anyway. Under this law, he would have gotten no relief.

I could go on and on. I will not. Let me just add, the Senate has
looked at this bill several times. It has held hearings. It has met
and conferred. I have spoken with staff members on both sides of
the aisle. It has changed that bill twice, offered two new sub-
stitutes. It has eliminated section 6 altogether, gotten rid of the ap-
peal effects of section 9, changed the tolling revisions and done
other things. I urge this Committee to please do the same.

[The prepared statement of Ms. Friedman follows:]
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PREPARED STATEMENT OF RUTH E. FRIEDMAN

Statement of Ruth E. Friedman

Thank you for this opportunity to address the Subcommittee on H.R. 3035,
I have spent the better part of the last seventeen years representing prisoners in
state and federal post-conviction proceedings. My practice has consisted primarily
of capital cases in the Deep South, most notably Alabama, where lawyers both
willing and able to take on such cases are in short supply. I have also worked in
an advisory capacity for the Office of Defender Services of the Administrative
Office of the United States Courts, assisting in efforts to improve the quality of
habeas resources in a number of southern states. I have counseled, consulted with,
or trained lawyers handling habeas corpus cases in every death penalty jurisdiction
in the country.

Over these last two decades, I have seen the availability of the “Great Writ”
to address real constitutional error shrink considerably. If a lawyer neglects to
raise an issue propetly in state court, it will be procedurally defaulted, and thus
forever barred from federal review. If the Supreme Court decides that a practice
violates the Constitution, but does so after my client has completed his state
appeal, federal habeas relief as to that claim will be permanently unavailable to
him. Prisoners are now executed without any habeas review if their attorneys miss
the statute of limitations filing deadline by a single day. These changes, both
statutory and judge-made, have seriously restricted the ability of habeas petitioners
even to get inside the federal courthouse door.

But no change that either Congress or the courts have made in the history of
the writ comes close to what H.R. 3035 — the “Streamlined Procedures Act” — is
contemplating. This bill represents an unprecedented assault on the role of the
federal courts in vindicating our constitutional rights. Unlike any prior reform or
revision, this legislation would strip the federal judiciary of jurisdiction to consider
claims of serious constitutional error arising from state court convictions. In so
doing, it would dismantle years of Supreme Court jurisprudence and, in ways I
will describe in more detail below, wreak havoc on the administration of criminal
justice. And H.R. 3035 would deal this crippling blow to habeas corpus without
any evidence of a need for such extreme measures.

T believe that this proposed bill, which would in some respects effectively
repeal the writ of habeas corpus, is based on several flawed assumptions. One of
these is that habeas is a remedy that is now widely available and easily subject to
abuse. T would thus like to take a brief look at the history of the writ and the
current state of habeas jurisprudence before turning to the effects of this radical
bill’s provisions.
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A brief history of habeas corpus

Petitioning for a writ of habeas corpus is one of the most ancient and
fundamental rights guaranteed by our Constitution. It has been a steadfast
presence in the law both in England from the seventeenth and eighteenth centuries
and in this country from its very beginnings. The habeas writ provides a vehicle
for the vindication of core rights and liberties. For any constitutional right -- the
right to free speech, for example, or to assemble, to a fair trial and due process, to
freedom from unjust or cruel punishment -- would be worthless without a
procedural mechanism through which to vindicate it. In the words of Justice
Oliver Wendell Holmes, “Habeas corpus cuts through all forms and goest to the
very tissue of the structure. It comes in from the outside, not insubordination to
the proceedings, and although every form may have been preserved opens the
inquiry whether they have been more than an empty shell.”!

Thus, for centuries, the writ of habeas corpus provided a federal forum in
which citizens could challenge their imprisonment if serious mistakes were
alleged. Through their habeas jurisdiction, the federal courts have had the
opportunity to step in and remedy egregious trespasses of key fundamental rights.’

Up through the 1970's, the implementation of the habeas remedy generally
focused on whether federal constitutional error had deprived the petitioner of a fair
trial or reliable verdict. Federal courts were free to conduct evidentiary hearings
where they believed a more complete factual record would enhance the quality of
their rulings;® they could hear claims not previously presented to the state courts
unless the prisoner had deliberately withheld them:® they were charged with
determining, de novo, whether the facts proved a violation of the Constitution;’
and they could entertain more than one petition from the same prisoner so long
that the petitioner's conduct did not “abuse” the writ.®

! Frank v. Magnum, 237 U S. 309, 346-47 (1915) (Holmes, J., dissenting).

2 See e.g., Moore v. Dempsey, 261 U.S. 86 (1923) (due process violation where trial

dominated by mob and state corrective process inadequate); Rogers v. Richmond, 365
U.S. 534, 540 (1961) (coerced confessions "offend an underlying principle in the
enforcement of our criminal law" and violate due process).

3 Townsend v. Sain, 372 U.S. 293 (1963).
N Fay v. Noia, 372 U.S. 391 (1963).
3 Miller v. Fenton, 474 U.S. 104 (1985).

6 Sanders