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DUE PROCESS AND THE NCAA

TUESDAY, SEPTEMBER 14, 2004

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 9:30 a.m., in Room
2141, Rayburn House Office Building, Hon. Steve Chabot (Chair of
the Subcommittee) presiding.

Mr. CHABOT. Committee will come to order.

We are going to try to move this hearing along today, because
we have an 11 o’clock bill that is being taken up on the floor which
many Members of the Judiciary Committee will be involved in. So
we are going to move this testimony along today.

Mr. Scott, I was mentioning, at 11:00, we have this—this Com-
mittee has a bill that we are going to be involved with on the floor.

I want to thank all the Members for being here. I'm Steve
Chabot, the Chairman of the Subcommittee on the Constitution.

The NCAA is a voluntary organization comprised of some 1,200
member schools from 50 States. Many of these member institutions
are public colleges and universities. The NCAA’s goal is, quote, to
initiate, stimulate and improve intercollegiate athletic programs for
student-athletes, unquote. To this end, the NCAA conducted 87
championships in 22 sports across three divisions in the 2002—2003
school year. That year, over 375,000 student-athletes competed in
NCAA sports.

One way the NCAA serves to initiate, stimulate and improve
intercollegiate athletics is by passing—and enforcing—rules to en-
sure the integrity of the sports experience. The rules, which are
promulgated by its member institutions, govern, among other
things, recruiting, amateurism and academics. The rules are pub-
lished in each division’s bylaws. The Division I bylaws for 2004—
2005 consists of some 457 pages. The NCAA enforces these rules
with its own paid professional staff and a voluntary Committee on
Infractions, which is comprised of representatives from its member
institutions.

The details of how the NCAA enforces its rules are quite com-
plicated, and we are very fortunate to have Jo Potuto, Vice Chair
of the NCAA’s Committee on Infractions, here today to explain how
the rules work in practice. In brief, infractions are divided into
major and secondary violations, and the amount of procedure to
which an institution, coach or student-athlete is entitled depends
on the category of infraction in which the violation falls. Addition-
ally, student-athletes who are found to be ineligible for any reason
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are subject to the NCAA’s reinstatement process if they want to re-
gain their eligibility to play college athletics.

Let me state at the outset what this hearing is not about. It is
not about the wisdom of any particular NCAA substantive rule.
Nor is it about the NCAA’s authority to enforce its rules. The
NCAA provides a valuable function in policing collegiate athletics,
and we are not here to relitigate any particular decision that the
NCAA has made. This hearing is about fairness, particularly the
fairness the NCAA displays in enforcing its rules. Merited or not,
the NCAA has at least the perception of a fairness problem. Evi-
dence of this is found in newspapers, such as stories regarding the
NCAA'’s decision not to restore eligibility to Jeremy Bloom, who is
with us today, and Mike Williams. It is found in courtrooms, where
two former Alabama assistant coaches have sued the NCAA for al-
leged violations of procedural due process. It is also found in State
legislatures, such as the State of Nevada, which passed statutes
providing particular due process rights for NCAA investigations
conducted within their States. And it is found in the NCAA’s own
1991 study conducted by former Solicitor General Rex Lee, which
proposed 11 recommendations the NCAA should undertake to im-
prove fairness in its procedures.

It has been 13 years since Congress last examined the proce-
dures that the NCAA uses to investigate and enforce its rules. In
that time, the NCAA has made several changes, most notably the
addition of a more robust appellate system for infraction cases, that
have provided greater protections for member institutions, coaches
and student-athletes. However, the NCAA has failed to take action
on several recommendations of its own 1991 study, most notably,
those relating to the hiring of independent judges to hear infrac-
tions cases and the opening of these proceedings to all. This hear-
ing will examine those recommendations and the NCAA’s decisions
not to implement them. We will also examine the investigated indi-
vidual’s role in the process and their ability to participate fully in
it. And we will examine the NCAA’s restitution rule, which pun-
ishes member institutions in the event that student-athlete initi-
ated litigation is ever resolved in favor of the NCAA.

I would like to thank Congressman Bachus for requesting this
hearing and also Congressman Osborne for his interest in this
area.

I am sure that many of us will look to Tom Osborne for guidance
in this particular area as Congressman Osborne is uniquely quali-
fied, having coached for 36 years the Nebraska Cornhuskers foot-
ball team, I might note taking his team to a bowl every season and
averaging 10 wins per season. So Congressman Osborne is someone
we all look to around here when it comes to college athletics.

I would also like to thank the NCAA for their cooperation with
our staff for this hearing and for their willingness to appear before
the Subcommittee to discuss their procedures. Finally, I appre-
ciate—we all appreciate our other witnesses’ attendance here this
morning, and we look forward to hearing from all of our witnesses.
And I would now yield to the gentleman from New York, the Rank-
ing Member of the Subcommittee, Mr. Nadler.

Mr. NADLER. Thank you, Mr. Chairman.
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Mr. Chairman, I want to thank the witnesses for coming here on
such short notice. I had not realized that issues involving the
NCAA enforcement procedures is such an urgent matter. I had not
realized that the procedures of the NCAA came within the jurisdic-
tion of the Subcommittee on the Constitution.

Now due process does fall under the jurisdiction of this Sub-
committee, but that is generally due process by the United States
Government, not due process by a private organization, such as the
NCAA. Perhaps, however, it does come under the jurisdiction of
this Subcommittee, because I know in many communities college
sports are the nearest thing we have to an established religion.

I would hope in the last few weeks of this Congress our Sub-
committee will be able to make time for some other pressing issues
that plainly implicate the constitutional rights of millions of Ameri-
cans. For example, I know that our colleague, the gentleman from
Virginia, has been working with the majority in this Committee for
some time trying to get an oversight hearing on the extent to which
the Department of Agriculture, despite a consent decree, is still vio-
lating the rights of African-American farmers and forcing some of
them off their land.

I would also hope that we could take time from our busy sched-
ule to examine whether citizens are being stripped of their right to
vote.

I wouldn’t even object if the Bush Justice Department could an-
swer our questions from the March 2 oversight hearing on the Civil
Rights Division or if we could get the overdue report from the pri-
vacy officer at the Department of Homeland Security, an office this
Committee established.

I hope that the chairmen of this Subcommittee and of the Com-
mittee will agree to work with the minority on some of these
issues, and perhaps we can agree that these are issues that deserve
consideration and time before the playoffs.

I apologize to the witnesses before this Subcommittee. Unfortu-
nately, in the crush of business at the end of this Congress, mat-
ters such as funding the Federal Government, reform of our intel-
ligence agencies and other matters, I will not be able to stay for
most of the hearing. I know this is an important issue to many
sports fans. I have the testimony, it will receive my attention, but
I apologize for not being able to stay for most of the hearing.

Mr. CHABOT. Thank you. I am not going to respond to everything
you said, but relative to the issue of the black farmers, there is a
hearing set for September 28.

Mr. NADLER. I am glad to hear it.

Mr. CHABOT. The gentleman from Alabama, Mr. Bachus, is recog-
nized for the purpose of making an opening statement.

Mr. BacHus. Thank you, Mr. Chairman.

If you go back to the Magna Carta, 1215, the principle of due
process was first at least discussed openly in England and em-
bodied in the Magna Carta. Over the next several hundred years,
certain things became basically acceptable. One of those things was
open hearings. When people were deprived of their freedom, their
property, an open hearing was granted.

Some of you may have heard of the star chambers in England.
Our NCAA representative teaches constitutional law at the Univer-
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sity of Nebraska. The star chambers were originally—sessions were
open to the public. However, under Charles I and other kings, they
began to misuse their power, abused their power, and one of the
first things they did was to take away the public hearings. They
explained that away by saying it was expedient and saved time,
and also it was too much trouble to allow the public to come in.

If you look at the Supreme Court decisions—and I have several
which I will submit for the record—but the Supreme Court makes
it clear that not only in criminal procedures but in civil procedures,
that our citizens should enjoy due process. They talk about inde-
pendent triers of the fact, public hearings, right to confront the wit-
nesses and know the witnesses against you, that those should
apply in all civil matters of importance as well as criminal matters.

How does that apply to the NCAA, a, quote, so-called volunteer
organization? Well, first of all—and I have heard the Chairman
and others talk about a voluntary organization. I think that any-
body that has studied the NCAA readily realizes that the athletes
are not members nor are they invited to be members, but the great
number of decisions affect more athletes than anyone else. Athletes
are not members, and they have no input, but they are controlled.

In fact, that is why the Harvard Business School said that the
number one monopoly in America is not Microsoft, is not Wal-Mart,
is not the West Coast Longshoremen’s Union, not the post office,
it is not even OPEC. They said it is the NCAA, which has total
power and abuses that power. They also said this, that the
NCAA—with the NCAA in charge, the student remains poor. With
the NCAA in charge, the student remains poor. They talk about the
NCAA trying to maintain the high ground but not doing a very
good job of it.

And they pointed out, as did the NCAA—and this is maybe my
last poor point and the main point of this hearing—the NCAA itself
looked at their procedures. They assembled a Supreme Court judge,
a solicitor general, former attorney general, several law school pro-
fessors, and they studied how can we better improve our system of
enforcement.

I am going to submit three articles from 1991 and 1992. They
agree that two things they ought to do—and this was their own
committee. They agreed they ought to have public, open hearings.
And I can cite from Justice Marshall numerous—over 100 Supreme
Court cases that talk about the importance of letting the sunshine
in. And you will see the explanation of the witness for the NCAA
and the reason that she gives for not having open hearings, which
is a rather unusual reason. But they said that. They said they
ought to have the right to confront witnesses and, most impor-
tantly—and the cases are very clear on this—an impartial trier of
the fact.

Well, you know, these 1991 and 1992 articles say the NCAA is
going to adopt those and going to take the pressure off of them
from congressional hearings, court hearings, legislatures, the pub-
lic, which has demanded these things. Guess what? They didn’t do
it. According to USA Today, the two most important reforms they
have failed utterly to do. And who has been victimized by this? It
is the student-athlete. You will hear from one of them today.
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And I can tell you, the longer you study this, you realize that the
NCAA and sometimes the member institutions trade off and those
that lose are those without power, the coaches and, more often
than the coaches, the athletes who are victimized by this system.
Four hundred and eighty-five billion dollars a year in revenue goes
into the system, yet the NCAA says it cannot afford to give due
process, something that our common law tradition has been with
us for hundreds of years. But that tradition is not in NCAA.

With that, Mr. Speaker, I yield back any time that I have.

But I also think that Tom Osborne does have one good sugges-
tion here that he makes to this Committee and that is let’s do
something for the athletes. A lot of the problems with these cases
is that the athletes are given scholarship money but not money to
live on. And as the Harvard business school says and as the NCAA
has said, most of these students are very poor and it is very hard
for them to even pay for their cost of living. Yet the NCAA has
really led the fight against a lot of things for athletes, including
compensating them at least for their living expenses.

Mr. CHABOT. The gentleman’s time has expired.

I would note that Congressman Osborne just entered the room.
He missed all the flattering comments that I made about him, un-
fortunately. But, in any event, we are happy to see you here today.

Any minority Members who want to make a statement?

If not, any opening statements could be made part of the record.

We would like to turn to our witnesses for today’s hearing. Our
first witness is Jeremy Bloom, a U.S. Olympic skier and former
University of Colorado football player. Mr. Bloom has been a mem-
ber of the U.S. Olympic ski team since he was 15-years-old and
represented the United States at the Salt Lake City Winter Olym-
pics in 2002. He is the youngest person to win the world grand prix
title and the first American to win a world championship gold
medal in mogul skiing. Mr. Bloom is also a gifted football player
and holds a number of receiving, punt return and kick return
records at the University of Colorado.

Our second witness is dJosephine Potuto, Vice Chair of the
NCAA’s Committee on Infractions and Richard H. Larson Professor
of Law at the University of Nebraska College of Law. Ms. Potuto
earned her Bachelor’s degree from Rutgers Douglas College and her
J.D. at the Rutgers College of Law in 1974. In 2003, Ms. Potuto
was selected to be on the NCAA’s Division I Management Council,
the chief administrative and legislative body of Division I. She is
in her sixth year as a member of the Division I Committee on In-
fractions and her second as committee Vice Chair. At the Univer-
sity of Nebraska, she teaches courses on constitutional, procedural
and criminal law as well as a course in sports law.

Our third witness is Dr. B. David Ridpath, Assistant Professor
of Sport Administration at Mississippi State University. Dr.
Ridpath is the former compliance officer at Marshall University in
West Virginia.

Our fourth and final witness was to be Gary R. Roberts, Deputy
Dean and Director of the Sports Law Program at Tulane Law
School. Unfortunately, because of Hurricane Ivan and the fact that
it has veered close to New Orleans, Mr. Roberts had to cancel at
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the last moment. He has submitted written testimony, however,
which will be put into the record.
[The prepared statement of Mr. Roberts follows:]

PREPARED STATEMENT OF GARY R. ROBERTS

I want to thank the Subcommittee for allowing me to share my views on a matter
of significance and importance to many of America’s institutions of higher learning,
to hundreds of athletic coaches and thousands of student-athletes at those institu-
tions, and to millions of fans of the athletic teams of those institutions—the proce-
dures that the National Collegiate Athletic Association (NCAA) should be required
to employ in its enforcement processes.

By way of introduction, I have been involved in litigating, teaching, speaking, and
writing about sports legal issues for about 28 years. Since 1983 I have been a pro-
fessor of law teaching primarily sports law, antitrust, business enterprises, and
labor law at Tulane Law School, where I founded and currently direct the nation’s
first sports law certificate program. I was from 1995-97 the president of the Sports
Lawyers Association, a 1,100-member organization of lawyers who work for or rep-
resent sports industry clients, on whose board of directors I have served since 1986.
I am also the editor-in-chief of the SLA’s on-line monthly newsletter, The Sports
Lawyer. 1 often speak at sports law conferences, have written several major law re-
view articles and two book chapters on sports legal matters, and along with Pro-
fessor Paul Weiler of Harvard Law School I have coauthored the leading sports law
textbook and supplement used in American law schools, Sports and the Law, pub-
lished by The West Group (formerly West Publishing Company), now in its third
edition. I also regularly work with and am frequently cited by the print and broad-
cast media on sports legal issues, and I have authored several columns in publica-
tions of wide general circulation. This is the ninth time I have appeared before a
congressional committee in the last 12 years on some aspect of sports, including col-
lege sports.

Perhaps even more relevant, I am and have been for 12 years Tulane University’s
faculty athletics representative. In this position, I am deeply involved in a wide
range of matters involving the governance and operation of both Conference USA
and the NCAA as well as Tulane’s compliance with NCAA rules. I have over the
years served on a variety of committees within both organizations, and currently I
am a member of the NCAA’s Division I Academics, Eligibility, and Compliance
(AEC) Cabinet. I have also become quite familiar with the NCAA’s enforcement pro-
cedures by having been involved in infractions cases involving Tulane University as
well as by having represented clients before the NCAA Infractions Committee. Thus,
I have a great deal of both academic knowledge of and practical experience with the
NCAA enforcement process.

It must be emphasized, however, that while my positions described above give me
a familiarity with, and a variety of perspectives on, the matter before the Sub-
committee today, I speak here only as an individual. I am not authorized to speak
for or to represent Tulane University, Conference USA, the NCAA, or the Sports
Lawyers Association, and the views I express here are mine alone.

I should make one additional preliminary comment. My testimony today focuses
only on the process and procedures employed by the NCAA to deal with alleged vio-
lations of NCAA rules by member institutions or their employees or “representa-
tives"—the so-called enforcement process. This, however, is only one aspect of the
NCAA'’s overall governance effort. Processes and procedures are followed in a num-
ber of other contexts that are also crucial to the operation of the NCAA, and these
too can sometimes be very highly publicized and controversial. For example, there
are mechanisms for NCAA member institutions to seek and to appeal staff interpre-
tations of NCAA rules; to request waivers of initial or continuing-eligibility rules;
to petition for the reinstatement of athletes who have lost their eligibility (like in
the recent highly publicized cases of Division I-A football players Jeremy Bloom
from the University of Colorado and Mike Williams from the University of Southern
California); to review positive drug tests and to appeal penalties for doping viola-
tions; or to seek a waiver for extraordinary circumstances from any of the thousands
of NCAA rules. The procedures for each of these types of proceedings differ, and
each at one time or another has been criticized for being too rigid or unfair.

I refer the Subcommittee to an article in which I have summarized these various
NCAA processes,! although some procedures described therein have since been
modified. To study and critique each of these processes here would require more

1Roberts, Resolution of Disputes In Intercollegiate Athletics, 35 VALPO. U.L. Rev. 431 (2001).
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time and space than is available. My understanding is that the Subcommittee’s pri-
mary interest today is in the NCAA’s enforcement process, and thus it is on that
to which my attention is directed here. Nonetheless, many of my general comments
and conclusions about the enforcement process are equally applicable to all or most
of the other NCAA governance processes as well.

I. THE NCAA’S ENFORCEMENT SYSTEM AND PROCESSES: A SUMMARY OF CONCERNS

The NCAA’s enforcement process and procedures for dealing with alleged institu-
tional infractions of its rules are set forth in Articles 19 and 32 of its By-Laws. A
brief summary of this system is useful to understand the peculiarities of how it
works and what might trouble critics of that system. While almost all of the atten-
tion and criticism of the enforcement process relate to the way the system handles
what are called “major infractions,” it is important to understand that such major
infractions constitute only a small percentage of the total violations of NCAA rules
by member institutions, their staff members, or athletics “representatives.”

The vast majority of what the NCAA rules define as “secondary infractions”
(minor breaches that do not give a violating institution any competitive or recruiting
advantage2) are initially discovered by the institution itself, self-reported to the
school’s conference and the NCAA enforcement staff, and resolved administratively
with minor penalties like reprimanding the offending coach or making anyone who
received a small impermissible benefit repay it. There are dozens of such “technical”
infractions committed by every Division I institution every year, but they have little
impact on the system and attract virtually no public attention. They also virtually
never give rise to any legal issues or controversy.

The far more significant rules violations, the so-called “major infractions,” how-
ever, often attract great public attention, involve significant consequences for the of-
fending institution, and give rise to substantial factual and legal disputes. In this
arena, so much is often at stake that there is today a cottage industry of lawyers
who make a fine living doing nothing but representing member institutions in major
infractions cases.

The process is commenced when the NCAA enforcement staff is made aware of
a possible major rules violation.3 This awareness may come from many sources, in-
cluding the institution itself or the news media, but more often it comes either from
a “tip” from someone affiliated with another institution or from an athlete involved
in the violation who has had a falling out with the coach or school and “turns state’s
evidence” in retaliation.4 Regardless of the source of the information, if the enforce-
ment staff believes after some evaluation and effort to corroborate the information
that there is sufficient suspicion to take the matter further (i.e., “reasonably reliable
information” that a violation has been committed), it will notify the CEO of the sus-
pected institution in what since last year is called a “Notice of Inquiry” (an NOI—
see By-law Art. 32.5) and commence a more formal investigation (NCAA By-law Art.
32.2), frequently by dispatching an investigator to talk to potential witnesses and
seek any documentation that might shed light on the allegations. It may also ask
the target institution to investigate the situation and make a report of its own inter-

2See NCAA By-law 19.02.2.1 (“A secondary violation is a violation that is isolated or inad-
vertent in nature, provides or is intended to provide only a minimal recruiting, competitive or
other advantage and does not include any significant recruiting inducement or extra benefit.”)
Such secondary infractions are today handled almost exclusively through the violating school’s
conference office, with the NCAA staff playing only a minimal oversight role.

3The NCAA Enforcement staff is today headed by David Price, Vice President for Enforce-
ment Services. There are under Mr. Price four Enforcement “Directors,” and below them another
16 associate or assistant directors. It is worth noting here that while I do not personally know
everyone on the enforcement staff, I do know Mr. Price well. In my view he is an individual
of strong character who strives mlghtlly to carry out his responsibilities with integrity, fairness,
and even-handedness. My experience with both him and the entire staff convinces me that there
is little or no reason to believe that the enforcement staff pursues cases for any reason other
than their reasonable belief that the information available to them indicates that their actions
are required or appropriate under the NCAA’s rules. I believe it would be wrong and unjustified
to believe that the NCAA enforcement staff acts out of animus, bias, or any personal vendettas
against any individuals or institutions in carrying out its duties.

4In this regard, the NCAA has created a limited 1mmun1ty for athletes who may have been
involved in a violation, often by being the recipient of some “extra benefit” from the institution.
See NCAA By-law Art. 32.3.8—Limited Immunity. Under this provision, the enforcement staff
may give an athlete who turns “state’s evidence” against an institution a waiver from being de-
clared ineligible for athletics participation as a result of the violation he/she reports. This some-
times results in the unseemly, yet often necessary, scenario of an athlete who took money or
other inducements from an institution being allowed to transfer to another school and play
while innocent coaches and student-athletes at the first institution end up being penalized (e.g.,
barred from post-season play) because their institution has been disciplined.
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nal findings. Once the enforcement staff has made whatever inquiry it believes is
appropriate, it will decide whether there is sufficient cause to issue a second notice
of specific rules violations, called a “Notice of Allegations” (an “NOA”—see By-law
Art. 32.6). It should be noted that this system of two notices at increasing levels
of enforcement staff confidence in the validity of the accusations is new, having been
adopted in 2003. Previously, a more thorough investigation was conducted before
any formal notice was given to the institution, which, if the evidence warranted it,
was then followed by an “official letter of inquiry” (OLI) to the target institution.
While there is little experience with the new dual notice process, it appears that
in this new system the Notice of Allegations is roughly the procedural equivalent
of the old OLI—somewhat akin to a criminal indictment.

Of course, if an NOI, or in turn an NOA, is not issued, the matter is dropped,
at least for the time being. If both an NOI and then an NOA are issued, the process
becomes much more formal and significant.

An institution receiving an NOA is in trouble. I have asked various former mem-
bers of the NCAA enforcement staff and the Infractions Committee if there has ever
been an institution that after receiving an OLI (which appears to be the rough
equivalent of the new NOA) was subsequently exonerated entirely. The response I
have always received leads me to conclude that while it is theoretically possible for
an institution to survive receipt of an NOA (previously an OLI) with complete exon-
eration, no one can ever remember it happening. And if it has, it was a freak occur-
rence. The reality is that any institution receiving an NOA will be found guilty of
some violation. Thus, an institution given official notice of allegations (i.e., “in-
dicted”) by the NCAA enforcement staff is in a very different position than many
criminal defendants in a public court. The ultimate goal for the institution is vir-
tually never to seek exoneration, but rather to convince the Committee on Infrac-
tions to impose the lightest possible penalties, often by confessing guilt, blaming the
violation on an “out of control” coach or booster with whom it has severed its rela-
tionship, and imposing some penalties on itself that it thinks will be enough to sat-
isfy the Committee.

Once an institution has completed the required internal investigation and has
submitted its written report, the institution is scheduled for a hearing before the
Committee on Infractions. Each NCAA Division has its own committee (which is
really a quasi-judicial tribunal, not a committee in the usual sense of that word).
Of course, the cases receiving the most attention arise in Division I, whose ten-
member committee today is chaired by Thomas E. Yeager, the commissioner of the
Colonial Athletic Association.?

At the Committee on Infractions hearing, the institution is entitled to representa-
tion by legal counsel, as is any allegedly implicated current or former coach and/
or student-athlete (what the NCAA calls an “involved individual”’—see By-law Art.
32.1.5). The hearing is closed and no one is allowed in the hearing room except the
NCAA enforcement staff, a few representatives of the accused institution and its
lawyer,® and any involved individuals and their lawyers. In the interests of saving
time, hearings are limited to a few hours on a single day. First, the staff makes
its presentation to support its NOA, and then each “defendant” is allowed to present
a position. No witnesses are allowed except the NCAA staff, individuals rep-
resenting the institutions, and directly affected coaches and student-athletes. Thus,
third persons making the accusations or those who the “defendants” claim could ex-
onerate them are not permitted to appear or to present testimony. Neither are third
parties who may be implicated in the NOA as participants in the violations. Indeed,
no one gives “sworn testimony.” “Testimony” of third parties is given to the com-
mittee only through hearsay (or often multiple hearsay) oral reports, written tran-
scripts, and accompanying written statements. Thus, because most of the people
with personal knowledge of the relevant facts are not permitted to attend, cross-ex-
amination of “witnesses” is not possible. Rules of evidence are not followed, and

5The current members of the Division I Committee on Infractions are Paul Dee, athletics di-
rector at the University of Miami; Gene Marsh, a law professor from the University of Alabama;
Jerry Parkinson, dean of the law school at the University of Wyoming; Josephine Potuto, a law
professor from the University of Nebraska; Eugene Smith, athletics director at Arizona State
University; Andrea Myers, athletics director at Indiana State University; Thomas Yeager, the
commissioner of the Colonial Athletic Association; and three practicing lawyers, Alfred Lechner,
James Park, Jr., and Brian Halloran

6NCAA By-law Art. 32.8.6.2 provides: “At the time the institution appears before the com-
mittee, its representatives should include the institution’s chief executive officer, the head coach
of the sport in question, the institution’s director of athletics, legal counsel, enrolled student-
athletes whose eligibility could be affected . . . , and any other representatives whose attend-
ance has been requested by the committee.”
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whatever the committee allows will be heard. In short, the proceeding is quite infor-
mal and haphazard by judicial standards.”

Another way in which the proceeding is unlike a normal judicial case is that the
committee is not limited to finding violations that are alleged in the NOA. If during
the course of the hearing, the committee finds evidence of violations not listed in
the NOA, it may rule that such violations have been committed without the institu-
tion being given the opportunity to investigate or to prepare to rebut such alleged
violations and without the individuals affected by the ruling being notified or con-
sulted. This offers yet another reason why, unlike a criminal defendant, institutions
might feel constrained from aggressively seeking to use all possible objections and
tactics to avoid any penalties—even in the unlikely event it proves that the charges
in the NOA are without merit, there can still be a price to pay, especially if the
committee becomes put off by overaggressive posturing or believes that the institu-
tion does not display a sufficiently cooperative or contrite attitude.

After the hearing, the Committee on Infractions issues its written findings and
imposes penalties. At this point the institution can either accept the decision and
penalties of the Committee on Infractions or it may appeal to the five-member In-
fractions Appeals Committee, which in Division I is currently chaired by Terry Don
Phillips, director of athletics at Clemson University.8 Since its inception in the early
1990s, this committee has been surprisingly independent and assertive in reversing
some Committee on Infractions findings and reducing penalties, although it has
never exonerated an institution that the Infractions Committee has found to have
committed one or more violations. This has undoubtedly had a significant influence
on the Committee on Infractions, whose unfettered discretion is now subject to
meaningful oversight and possible reversal.

The Infractions Appeals Committee’s decision is final and unappealable to any
further body within the structure of the NCAA (see By-law Arts. 32.11.4 & 32.11.5).

This NCAA enforcement process has come under much criticism, much of it un-
derstandable, yet generally unjustified. Examples of aspects of the enforcement
process that have come under such criticism include the following:

e In almost every case, the incriminating evidence against the accused institu-
tion and individuals is presented to the Infractions Committee through nar-
rative accounts by the enforcement staff, backed up by written transcripts of
interviews and signed statements. The first-hand witnesses, including the “ac-
cusers,” are not allowed to attend the hearing or to give testimony even if
they want to, no matter how crucial their testimony is to the case. Thus, the
accused institution and involved individuals have no ability to confront or to
cross-examine the witnesses against them, or to present witnesses in their de-
fense. Audio or video tape recordings of the interviews of first-hand witnesses
are not allowed to be played at the hearing so voice inflection, body language,
or even context cannot be evaluated by the Infractions Committee.

Although the incriminating evidence against the accused institution and in-
volved individuals is presented in an oral report by an enforcement staff in-
vestigator, counsel for the “defendants” do not have a right to ask questions
directly of (i.e., cross-examine) even that investigator.

Although there is a four-year statute of limitations (see By-law Art. 32.6.3),
the exceptions to the rule effectively eviscerate it.? Thus, penalties are often
handed down many years after the violation and frequently end up adversely

7See generally NCAA By-law Art. 19 & Administrative By-law, Art. 32. Generally, the Com-
mittee on Infractions is empowered to establish its own rules of evidence and procedure for the
conduct of the hearing. See By-law Art. 32.8.7. Most of this procedure is not set forth in any
published document and is subject to change at any time by the Committee, including during
the conduct of a hearing itself.

8 Current Members of the NCAA Division I Infractions Appeals Committee are Terry Don
Phillips, athletics director at Clemson University; William Hoye, faculty athletics representative
from Notre Dame University; Noel Ragsdale, a law professor at and the faculty athletics rep-
resentative for the University of Southern California; Alan A. Ryan, Jr., in-house counsel for
Harvard University; and Christopher Griffin, a practicing lawyer.

9These exceptions are: “(a) Allegations involving violations affecting the eligibility of a current
student-athlete; (b) Allegations in a case . . . of willful violations on the part of the institution
or individual involved, which . . . continued into the four-year period; and (c) Allegations that
indicate a blatant disregard for the Association’s fundamental recruiting, extra-benefit, academic
or ethical-conduct regulations or that involve an effort to conceal the occurrence of the viola-
tion.” NCAA By-law Art. 32.6.3. Suffice it to say that the great majority of major violations fall
within one of these categories, especially since they invariably involve some type of willful viola-
tion and/or an effort to conceal the violation.
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impacting primarily coaches and student-athletes who were not at the institu-
tion at the time of the violations and are innocent of any wrongdoing.

e The Committee on Infractions is allowed to find violations of rules and impose
penalties even for transgressions that were not alleged in the NOA. Thus, in-
stitutions, coaches, or student-athletes can be found to have violated rules
with serious adverse consequences even though they have been given no no-
tice of any such charge against them and have not had any opportunity to
investigate or to prepare a defense. I have no data as to how often this actu-
ally occurs, but the mere possibility that it might can and does at least occa-
sionally deter “defendants” from defending the charges in the NOA as vigor-
ously as they might.

e An institution’s or a staff member’s failure fully to self-report any violation
that they knew or should have known about (i.e., to turn yourself in) and that
the enforcement staff subsequently determines occurred is itself considered a
breach of the rules that can compound the severity of the penalty imposed.1©
Thus, the notion embedded in the Fifth Amendment of the U.S. Constitution
that a person does not have to incriminate himself is given no recognition in
the NCAA enforcement process.

A school that allows an athlete to play in an athletic contest pursuant to a
court order requiring it to do so, but the athlete is later determined by the
courts and the NCAA to have been ineligible, may still be penalized by the
NCAA’s Division I Management Council in any of a variety of substantial
ways “in the interest of restitution and fairness to competing institutions.” 11
This remarkable procedure, under which an institution can be severely penal-
ized for doing only that which a court has ordered it to do, has nonetheless
been employed on several occasions and has been found by the courts to be
a lawful exercise of regulatory authority for a sports governing organization.!2

Other examples could be cited. It is sufficient here simply to make the point that
in many significant ways the NCAA enforcement process employs methods or proce-
dures that seem quite at odds with basic rights of accused individuals or notions
of fundamental fairness that Americans have come to take almost for granted—
rights involving due process, equal protection, privacy, freedom from unreasonable
searches and seizures, the right to confront one’s accuser, the right not to be forced
to incriminate oneself, and perhaps others. This fact, however, does not necessarily
lead to any overall conclusion about the reasonableness of the NCAA’s process or
whether Congress or the courts should as a policy matter impose greater require-
ments on the NCAA. My own view, which I will expand on more in Part III of this
statement, is that while the government should strongly encourage the NCAA to in-
vest substantially more of its immense financial resources into creating a more sub-
stantial and more professional enforcement process, it would be unwise and do far
more harm than good to impose traditional notions of fairness appropriate for the
criminal justice system on the NCAA.

II. CURRENT LEGAL CONSTRAINTS ON THE NCAA’S ENFORCEMENT PROCESS

Prior to the early 1980s, the NCAA was generally considered to be a state actor
and thus its rules and actions were subjected to judicial review under traditional
constitutional standards. Usually, the NCAA was able successfully to persuade

10NCAA By-law Art. 32.1.4 is captioned “Cooperative Principle” and states: “The coopera-
tive principle imposes an affirmative obligation on each member institution to assist the NCAA
enforcement staff in developing full information to determine whether a possible violation of
NCAA legislation has occurred and the details thereof.” Art. 32.2.1.2, captioned “Self-Disclo-
sure by an Institution,” then provides: “Self-disclosure shall be considered in establishing pen-
alties, and, if an institution uncovers a violation prior to its being reported to the NCAA and/
or its conference, such disclosute shall be considered as a mitigating factor in determining the
penalty.”

11NCAA By-law Art. 19.7, captioned “Restitution,” provides: “If a student-athlete who is in-
eligible under the terms of the constitution, by-laws, or other legislation of the Association is
permitted to participate in intercollegiate competition contrary to such NCAA legislation but in
accordance with the terms of a court restraining order or injunction operative against the insti-
tution attended by such student-athlete or against the Association, or both, and said injunction
is voluntarily vacated, stayed or reversed or it is finally determined by the courts that injunctive
relief is not or was not justified, the Management Council may take any one or more of the
following actions against such institution in the interest of restitution and fairness to competing
institutions: [list of nine categories of penalties is omitted].”

12 See, e.g., NCAA v. Lasege, 53 S.W.3d 77 (Ky. 2001). For recent cases upholding an identical
rule of a state high school governing body, see Indiana High Sch. Athletic Ass’n v. Martin, 765
N.E.2d 1238 (Ind. 2002); Indiana High Sch. Athletic Ass’n v. Reyes, 694 N.E.2d 249 (Ind. 1997).
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courts that its procedures were adequate under due process standards,!3 or that the
rights being asserted by plaintiff athletes were not constitutionally protected prop-
erty rights in the first place.14 Occasionally, the courts found that eligibility to play
college sports was a protected property right and that the NCAA had failed to meet
constitutional safeguards,!® but this was the exception. However, after the Supreme
Court’s “state action” trilogy in 1982,16 the Fourth Circuit clearly reversed course
in Arlosoroff v. NCAA, 746 F.2d 1019 (4th Cir. 1984), by holding the NCAA to be
a private actor immune from constitutional attack in a case brought by a prospec-
tive student-athlete at Duke University, a private institution. But even after
Arlosoroff, many still believed that this view was either an aberration or was lim-
ited to cases involving only private universities.

The Supreme Court put an end to this confusion in 1988 in the highly publicized
case of NCAA v. Tarkanian, 488 U.S. 179 (1988). In a 5 to 4 decision written by
Justice Stevens 7 in a case involving NCAA disciplinary action for numerous major
infractions by University of Nevada at Las Vegas men’s basketball coach Jerry
Tarkanian, the Supreme Court held that the NCAA was not a state actor and thus
was not subject to having its rules or decisions challenged for alleged violations of
constitutional due process (and logically of equal protection, free speech, unreason-
able searches and seizures, privacy, and all other rights provided for in the Bill of
Rights of the U.S. Constitution). Because the case involved an employee of a state
university, the scope of the Tarkanian ruling was sweeping, and since then it has
been universally accepted that NCAA rules and conduct are beyond the reach of the
U.S. Constitution.18

The Supreme Court reaffirmed this ruling in 2001 in Brentwood Academy v. Ten-
nessee Secondary School Athletic Ass’n, 531 U.S. 288 (2001), another 54 decision,!?
even though ironically the majority there held that a state high school athletic asso-
ciation whose membership was 84% public high schools was a state actor and could
be challenged for violating a member school’s First Amendment free speech rights.
Justice Thomas’ dissent argued that “it [was] not difficult to imagine that applica-
tion of the majority’s entwinement test could change the result reached in
[Tarkanian], so that the National Collegiate Athletic Association’s actions could be
found to be state action” (see id. at 314, fn.7). However, writing for the majority,
Justice Souter expressly adopted the holding and reasoning in Tarkanian, distin-
guished the two cases, and reaffirmed that the NCAA was not a state actor and its
actions not subject to constitutional review (see id. at 297-98). Thus, the narrow 5—
4 holding in Tarkanian was expanded and entrenched since all nine justices in
Brentwood Academy took the view that the result in Tarkanian was intact and cor-
rect.

In addition to being immune from attack under the U.S. Constitution, the NCAA
is apparently also immune from state constitutional or statutory provisions estab-
lishing due process and other similar constitutional-like protections. Shortly after
Tarkanian, at least four states (Nevada, Nebraska, Illinois, and Florida) adopted
legislation that specifically required the NCAA to grant various degrees and types

13 See, e.g., Regents of the Univ. of Minnesota v. NCAA, 560 F.2d 352 (8th Cir. 1977); Howard
Univ. v. NCAA, 510 F.2d 213 (D.C. Cir. 1975); Justice v. NCAA, 577 F.Supp. 356 (D.Ariz. 1983).

14 See, e.g., Colorado Seminary v. NCAA, 417 F.Supp. 885 (D. Colo. 1976), affd, 570 F.2d 320
(10th Cir. 1978).

15 See, e.g., Hall v. NCAA, 530 F.Supp. 104 (D.Minn. 1982).

16 These decisions were in Rendell-Baker v. Kohn, 457 U.S. 830 (1982); Lugar v. Edmondson
Qil Co., Inc., 457 U.S. 922 (1982); and Blum v. Yaretsky, 457 U.S. 991 (1982).

17In the majority were Justices Stevens, Blackmun, Rehnquist, Scalia, and Kennedy. Dis-
senting were Justices White, Brennan, Marshall, and O’Connor. Notable is that the division
among the justices was not along normal ideological lines, with some “liberals” and “conserv-
atives” on each side.

18]t remains a legal mystery exactly what would happen if a coach were fired by a state uni-
versity at the direction of the NCAA and then successfully established that the university, un-
questionably a state actor subject to constitutional requirements, had violated his due process
or other constitutional rights. If the court merely ordered damages to be paid, it would not be
a conceptual problem. But if the court ordered the institution to rehire the coach, the school
would be put between the proverbial rock and a hard place—being threatened with contempt
of court if it did not reinstate the coach but with severe sanctions, possibly expulsion, by the
NCAA if it did. This scenario has not yet played itself out so it is not clear what approach the
courts would take.

19Tn the majority were Justices Souter, Stevens, Ginsberg, Breyer, and O’Connor. Dissenting
were Justices Thomas, Rehnquist, Scalia, and Kennedy. Notable is that the division among the
justices was sharply along normal ideological lines, with Justice O’Connor casting her frequent
swing vote in this case with the “liberals” in the majority.
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of due process to individuals and institutions accused of violating NCAA rules.20
When in 1990 the NCAA received information that Jerry Tarkanian had again vio-
lated its rules and Tarkanian in turn demanded in a letter that he be given a num-
ber of procedural rights not provided for under the NCAA’s rules, including access
to a number of documents, the NCAA challenged the Nevada statute in a declara-
tory judgment action filed in Las Vegas. Both the District Court and in turn the
Ninth Circuit, relying on several cases that had struck down state laws designed
to regulate professional sports leagues,2! held that it violated the Dormant Com-
merce Clause of Article II of the U.S. Constitution for a single state to attempt to
set the standards for NCAA rules and procedures when those rules and procedures
necessarily have to be applied uniformly nationwide, as most NCAA rules do due
to the inherent nature of the athletic competition activity that it regulates. Accord-
ingly, Nevada’s statute (and of course the other states’ as well, assuming their cir-
cuits would agree with this ruling) was held to be unconstitutional and could not
be enforced against the NCAA.22 See NCAA v. Miller, 795 F.Supp. 1476 (D. Nev.
1992), aff’d, 10 F.3d 633 (9th Cir. 1993).

Thus today, after Tarkanian, Brentwood Academy, and Miller, it seems reasonably
clear that, except to the limited extent federal legislation might apply,23 the NCAA’s
enforcement process and procedures are unconstrained by either federal constitu-
tional or state law. Thus, the question for Congress to consider is whether it would
be appropriate for new federal legislation to impose any procedural requirements on
the NCAA, and if so, what those requirements should be.

III. THE IMPLICATIONS OF IMPOSING STRICTER PROCEDURAL REQUIREMENTS ON THE
NCAA ENFORCEMENT PROCESS

In order fully to understand and appreciate the NCAA’s process and procedures
for enforcing its complex array of substantive rules governing eligibility, recruiting,
academic standards, and amateurism (the “enforcement process”), it is first nec-
essary to understand the larger culture in which those procedures exist and operate.
The NCAA enforcement process is simply the mechanism for enforcing the sub-
stantive rules that govern intercollegiate athletics, and it can only be understood in
the context of that underlying “law.” The degree of difficulty of enforcing these rules
cannot be overstated, in significant part because the idealized purpose and vision
of intercollegiate athletics that the NCAA’s substantive rules purport to preserve
stand in stark contrast to the commercial market realities that dictate the priorities
and create the behavioral incentives for those operating within this system. In other
words, the market-driven commercial and psychic incentives for coaches, athletic ad-
ministrators, boosters, and even university presidents and faculty to “cheat” are
enormous. In such an environment, where the urges of so many within the system
to violate the rules are great, yet the “law enforcement powers” of the entirely pri-
vate organization entrusted with enforcing those rules are very limited, it requires
extraordinary authority, vigilance, and aggressiveness to prevent wholesale dis-
regard for the “law,” chaos, and eventually the deterioration of the system itself.2¢

20For a brief look at the differing approaches of the Nebraska and Nevada statutes, see
Weiler & Roberts, Sports and the Law (3d ed.) at pp.757-58 (West Group 2004).

21See, e.g., cases holding that state antitrust laws cannot apply to professional sports
leagues—Flood v. Kuhn, 407 U.S. 258, 284 (1972); Partee v. San Diego Chargers Football Co.,
34 Cal.3d 378, 194 Cal.Rptr. 367, 668 P.2d 674 (1983); State of Wisconsin v. Milwaukee Braves,
31 Wisc.2d 699, 144 N.W.2d 1 (1966); Matuszak v. Houston Oilers, 515 S.W.2d 725 (Tex.Ct.App.
1974); or holding that state labor laws cannot apply to professional sports leagues—Hebert v.
Los Angeles Raiders, 2 Cal.Rptr.2d 489, 820 P.2d 999 (Cal.App. 1991).

22 Interestingly, in the wake of a recent controversial investigation involving the University
of Alabama’s football program, the Collegiate Athletic Association Procedures Act was intro-
duced in the Alabama House of Representatives in 2003. It would require that the NCAA pro-
vide due process to any Alabama institution accused of rules infractions and would give the Ala-
bama state courts jurisdiction to review NCAA findings and penalties. Unless the Eleventh Cir-
cuit takes a different view of this issue than the Ninth Circuit did in Miller, this legislation,
should it pass, would likely suffer the same fate as Nevada’s did over a decade ago.

23S0, for example, the NCAA arguably could, if threshold statutory elements are met, still
be subject to the substantive requirements of the Americans With Disabilities Act, the Civil
Rights Act of 1964, Title IX of the Education Amendments of 1972, or the antitrust laws, just
to name a few. While the NCAA has been sued for alleged violations of all of these federal stat-
utes in recent years, none of the cases remotely implicates the NCAA’s process or procedures
for dealing with alleged rule infractions by member institutions, and it is hard to imagine a case
in which one would.

24 There are many who would argue that the “system” of big-time intercollegiate athletics has
become so corrupt, exploitive, and hypocritical that it is not worth protecting. Whatever the mer-
its of that larger philosophical argument, it is not relevant to an assessment of the fairness of
the enforcement process established for the purpose of preserving the system. One can only rea-
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It should be noted that for purposes of my testimony today, I am specifically fo-
cusing on Division I-A football and Division I men’s basketball. I am aware that the
vast majority of college athletes do not play for NCAA Division I member schools,
and that even in Division I the vast majority of athletes do not play I-A football
or I men’s basketball. But to a greater or lesser extent, the overwhelming majority
of these thousands of student-athletes in all of their various sports roughly resemble
the amateur ideal of the student-athlete that the NCAA is entrusted to preserve,
and while there are still some psychic, reputational, and even financial incentives
for coaches and others in these other sports and divisions to violate the rules, they
exist at a much lower level with very little commercial or public influence. Thus,
a great majority of the serious violations of NCAA rules, of the time and effort of
the NCAA’s enforcement staff, and the public and media attention on infractions oc-
curs in the two sports of I-A football and I men’s basketball. And it is not mere coin-
cidence that these two enormously commercialized sports generate a huge percent-
age of intercollegiate athletic revenues. If it were not for I-A football and I men’s
basketball, the process and procedures that we are discussing today would be little
noticed, would probably work well without controversy, and would draw no interest
from Congress. So it is on I-A football and I men’s basketball that I focus here.

As I have often said and written before, the intercollegiate sports “industry” is a
peculiar animal. On the one hand, the statement of the NCAA’s “Fundamental Pol-
icy” claims that:

The competitive athletics programs of member institutions are designed to be
a vital part of the educational system. A basic purpose of this Association is to
maintain intercollegiate athletics as an integral part of the educational program
and the athlete as an integral part of the student body and, by so doing, retain
a clear line of demarcation between intercollegiate athletics and professional
sports.25

On the other hand, multi-billion dollar television contracts for the Division I men’s
basketball tournament (known as “March Madness”), over $15 million payouts to
each team participating in a Bowl Championship Series football game every year,
and the frequent revelations of academic cheating, paying athletes and their fami-
lies, using sex and drugs to recruit, criminal rap sheets, and illiterate “student”—
athletes suggest a very different reality. Division I-A football and I men’s basketball
are big business, and the economic, morale, and public relations consequences for
an institution of success or failure on the field or court are substantial. Winning
head football and men’s basketball coaches today routinely make millions of dol-
lars,26 whether or not most of their players fail to graduate, commit major crimes,
or can even read or write. On the other hand, it is generally accepted and under-
stood that a coach who loses too many games will soon find himself unemployed no
matter how successful he is in running a “clean” program.

Thus, with so much at stake, there are enormous incentives for “revenue sport”
coaches and others to do as much as possible to gain a competitive advantage, even
if that means breaking an NCAA rule. There is no doubt that the incentives to cheat
are great, the opportunities to cheat are numerous, the likelihood of getting caught
appears to be fairly small, and every institution is suspicious that its competitors
are “getting away with something” and thereby gaining some competitive advan-
tage. It is this environment that the NCAA is charged with adopting and enforcing
its complex set of rules designed to preserve the ideal of the amateur student-ath-
lete. This is obviously no easy task.

The task is made even more difficult by the fact that the NCAA is a private orga-
nization, and thus it lacks the authority to employ important investigative and pros-
ecutorial techniques available to public law enforcement and criminal justice au-
thorities. It has no power to compel individuals to provide information. It cannot
subpoena witnesses to attend depositions or hearings. It cannot hold individuals in
contempt for not complying with its procedural rules or requests. It cannot impose
fines or imprison individuals who violate the rules or lie. It cannot arrest or detain
anyone. It cannot grant anyone immunity from criminal prosecution should his “tes-
timony” reveal illegal activity. In short, as a purely private membership organiza-

sonably assess the fairness and effectiveness of any process by evaluating it in terms of how
it achieves the goals for which it was established, not whether the goals were legitimate in the
first place.

25 NCAA Constitution, Art. 1.3.1.

26 A perfect example is in my home state of Louisiana. Because his team won the BCS na-
tional championship last year, LSU’s football coach Nick Saban was rewarded by having his con-
tract renegotiated so that he is now earning $2.3 million in 2004, with increases over the next
several years to $3.0 million annually.
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tion, the NCAA must rely entirely on the voluntary cooperation of those who have
relevant information to provide that information, and its only “power” is the ability
to withhold or condition the benefits of membership.

Thus, the NCAA enforcement process necessarily must try to carry out its mission
in an environment in which the deck is heavily stacked against it. Furthermore, it
is critical to recognize that, just like with any public criminal justice system, no
process for ascertaining facts, determining guilt, and handing out punishment is
perfect. Even with our criminal justice system and all of its constitutional protec-
tions for defendants, we often read about convicted “criminals” being released from
prison, sometimes from death row, after many years of incarceration because new
evidence has established their innocence. Over the years many people have been
falsely accused and often convicted of crimes that they did not commit, just as many
guilty individuals have escaped justice. Thus, it is pointless to ask if the NCAA’s
system is imperfect, for it inevitably is and will be. No matter how much power is
entrusted to enforcement authorities and how few protections are given to the “ac-
cused,” some who are guilty will escape; and no matter how many rights are guar-
anteed, some who are innocent will be unjustly accused and perhaps even found
guilty. Rather, the appropriate question is how should the NCAA structure its proc-
ess to minimize both the false positives (those wrongfully accused or found guilty)
and the false negatives (those guilty of violations who escape punishment), and
thereby deter further wrongdoing, while maintaining an acceptable balance between
those two undesirable but inevitable dysfunctions.

In that context, I emphasize two points. First, like the Lee Commission over a
decade ago,27 I believe that there are things the NCAA can do to improve the fair-
ness, or at least the appearance of fairness, of its enforcement system, provide
greater procedural protections for institutions and involved individuals, and reduce
the chances of a false positive without seriously undermining its ability to enforce
its rules effectively and thereby deter even more rampant misconduct. This, how-
ever, would require that the NCAA invest additional resources in its enforcement
system, as I will urge and explain shortly. But with billions of dollars flowing
through Division I college athletics, the level of expenditure needed to upgrade the
enforcement process to an appropriate level would be a relatively tiny investment
in order to achieve fairness, justice, and public confidence in the system.

That said, however, I also am firmly convinced that while some of the procedures
employed by the NCAA seem rather severe and out of step with traditional Amer-
ican notions of due process and fairness, in fact the NCAA’s enforcement process
is remarkably accurate. It seldom wrongfully accuses and even more rarely mistak-
enly “convicts.” That is to say, there are very few false positives. There is occasion-
ally controversy about whether a penalty imposed is inappropriately severe, but it
is extremely rare that there is any serious doubt about whether a violation has been
committed. I believe that this is true in part because the enforcement staff has little
or no incentive to pursue false charges against anyone; if anything there is an oppo-
site incentive not to pursue any but the most clear cases simply because of the pub-
lic pressure and vilification that is often heaped on those who threaten popular ath-
letic programs. Furthermore, often unlike public prosecutors, members of the en-
forcement staff are not in a position to use the process to build a reputation or ca-
reer. They are generally young, notoriously poorly paid, have no axe to grind, and
invariably toil anonymously and out of the public eye. There is almost no evidence,
other than the occasional unsubstantiated accusations of undoubtedly “guilty” coach-
es who are desperately trying to save their privileged status and large incomes, sug-
gesting that the enforcement staff has ever acted in anything but reasonably cau-

271n the wake of the Tarkanian and Miller cases, the NCAA came under a great deal of public
criticism for the methods it used in the enforcement process, which in turn led NCAA Executive
Director Dick Schultz in April 1991 to bring together a group of distinguished individuals,
chaired by President Reagan’s Solicitor General, Rex Lee, to study and make recommendations
for improving the enforcement process. This Lee Commission issued its report on October 28,
1991, with eleven recommendations. Many of the recommendations have subsequently been
adopted to a greater or lesser extent by the NCAA, for example (1) establishing a preliminary
notice of impending investigation (the NOI), (2) establishing a summary disposition procedure
in appropriate major infractions cases (see By-law Art. 32.7), (3) establishing an appellate body
(now the Infractions Appeals Committee), and (4) expanding the extent to which decisions of
the Committee on Infractions are publicly reported, and (5) establishing a conflict of interest
policy for members of the enforcement staff (see By-law Art. 32.2.2.2). Other recommendations
have either entirely or largely not been adopted, most notably (1) to establish a group of neutral
former judges as hearing officers entrusted with resolving factual disputes before the Infractions
Committee decides penalties, and (2) opening up the Infractions Committee hearings to the pub-
lic except when highly confidential matters are being presented. See generally, Report and Rec-
ommendations of the Special Committee to review the NCAA Enforcement and Infractions Process
(The Lee Commission), October 28, 1991 (on file in my office).
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tious good faith. The staff, being generally young and frequently inexperienced, is
certainly not perfect and can undoubtedly make mistakes, but the mistakes seem
to be relatively few (far less than those made in our criminal justice system) and
always made in good faith.

Given that there are very few “wrongful convictions,” giving accused institutions
and involved individuals more procedural protections would produce virtually no
greater justice.28 On the other hand, giving accused institutions and involved indi-
viduals significantly greater procedural rights in some forms might well enable
many to escape “conviction” based on what we have come to think of as technical-
ities—factors not really having anything to do with the innocence or guilt of the de-
fendant—which would in turn likely cause more to violate rules because of a greater
sense of impunity. Thus, imposing more stringent procedural obligations on a small
and generally inexperienced staff and on the all-volunteer Infractions Committee
would likely do far more damage than good by increasing significantly the number
of false negatives, and thereby encourage even more violations, while not reducing
the essentially non-existent false positives. In a system in which the incentives and
opportunities to cheat are already enormous, this shift in favor of more false nega-
tives and a lesser deterrent against misconduct could have a serious adverse effect
on the integrity of the college athletics industry (such as it is).

As an example, if the law were to require that accused institutions and individ-
uals have the right to cross-examine those who provide evidence against them and
preclude the use of hearsay evidence, it would severely diminish the ability of the
system to find and to penalize violations. Witnesses with personal knowledge of vio-
lations are frequently young, poor, and unfamiliar with legal processes who would
often decline to cooperate rather than be subjected to interrogation and inevitable
public scrutiny.

Another example relates to the “Restitution Rule” under which the NCAA can pe-
nalize an institution for allowing an ineligible player to participate even if it did
so under a court order. While this seems fundamentally unfair at first blush, on
closer analysis its value becomes apparent. If an institution were not subject to pen-
alties in such a situation, coaches could recruit a number of ineligible players, seek
short-term injunctions just before important contests from local judges who often act
out of partisan or parochial interests, and then allow the player to participate to
the substantial competitive advantage of the team (and unfair disadvantage to its
opponents), all without any fear of subsequent penalty when the appellate courts
inevitably reverse the injunction. This has been the reasoning of the courts that
have uniformly upheld the legality of the Restitution Rule—that the NCAA mem-
bers voluntarily agreed to be subject to it and without it schools could easily obtain
unfair competitive advantage through dishonorable means.29 Thus the rule may
seem unfair on the surface, but it is important to preventing a means for wholesale
evasion of the NCAA’s eligibility rules.

IV. Recommendations

In the final analysis, the most fundamental problem confronting the NCAA en-
forcement process is the inevitable one of trying to enforce a complex set of rules
designed to preserve aspirations that are at odds with reality. Division I-A football
and Division I men’s basketball are businesses driven by commercial pressures and
incentives. Winning is of great value and is rewarded; losing is problematic and is
punished. Yet in every game one team must win and one must lose, so there will
always be huge pressures on every institution to achieve the former and avoid the
latter, even though inevitably there will always be losers and few champions. His-
tory teaches repeatedly that while “higher values” can be imposed by law up to a
point, when market forces become great enough, law-breaking will become wide-
spread and the laws will become increasingly difficult to enforce.30 Therefore, the
one clear way to reduce the cheating and to improve the fairness of the enforcement
process is to reduce the commercial pressures that today drive Division I intercolle-
giate athletics and define its “win at all costs” culture. I could make several rec-
ommendations in this vein for “cleaning up” college sports, such as capping coaches’

28 One might envision that giving accused institutions and individuals more leeway in pre-
senting evidence and challenging the credibility of the evidence against them might result in
the Infractions Committee imposing less severe penalties. Of course, whether that would be
more or less appropriate would be a wholly subjective judgment and not susceptible to nor-
mative evaluation. Thus, I mention it only in passing here.

29 See cases cited at n.12, supra.

30There is perhaps no better example of this phenomenon than the Eighteenth Amendment
to the U.S. Constitution, which imposed a ban on the manufacture, sale, or consumption of alco-
holic beverages. The market demand for such beverages was so enormous that the law simply
could not be effectively enforced and it was repealed by the Twenty-First Amendment. Moral
principles were eventually forced to give way to economic reality.
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salaries, capping expenditures for recruiting or prohibiting recruiting altogether (as
many high school associations do), limiting the revenues and number of TV appear-
ances for a football or basketball team, and/or requiring athletic revenue to be wide-
ly shared among all schools in Division I. Such reforms, however, would be counter
to the interests of the millions of fans who now “consume” college athletics as an
entertainment product, and implementing them would require either direct govern-
ment regulation or at least an antitrust exemption for the NCAA. But such sweep-
ing reform of college sports is beyond the scope of this hearing and is likely politi-
cally unrealistic.

Focusing just on the NCAA’s enforcement process, I would not recommend that
Congress pass legislation imposing due process requirements, either generally or
specifically, on the NCAA. Turning over the regulation of the NCAA enforcement
process to courts that are unfamiliar with the peculiar culture of Division I ath-
letics, courts that are invariably located in the very communities where passions in
any particular case will run the highest, would only serve to undermine the NCAA’s
ability to enforce its rules and maintain some semblance of conformity with the val-
ues and mission of college sports. It would almost certainly greatly increase the
number of rules violators who are able to escape detection and penalty while not
decreasing the number of innocent institutions and individuals who are wrongfully
accused and punished.

Nonetheless, I do believe that the enforcement process could be significantly im-
proved in ways that would both result in more “convictions” of guilty parties while
also enhancing fairness and the public’s confidence in the integrity of intercollegiate
athletics. But the key to these improvements is not specific legal mandates, but
rather increasing the NCAA’s investment in the process so as to create a larger, bet-
ter, and more professional enforcement system. An enforcement staff of only 21
mostly young, inexperienced, and lowly paid investigators to police well over a thou-
sand institutions employing tens of thousands of coaches who recruit hundreds of
thousands of student-athletes, in a climate where there are substantial incentives
to cheat, is grossly inadequate. Furthermore, the high rate of turnover among the
staff, undoubtedly in part the result of relatively low compensation, diminishes its
effectiveness. Were there to be a substantially larger and more stable and highly
paid professional staff of experienced investigators, the likelihood of detecting viola-
tions would be greater, the confidence of everyone in the thoroughness and reli-
ability of investigations would be greater, and the need to rely on “rats,” to cut cor-
ners, and to employ questionable tactics would be greatly diminished.

Furthermore, I believe that both the Committee on Infractions and the Infractions
Appeals Committee in Division I should be composed of paid professional jurists—
not necessarily current or former public judges, but highly respected individuals
with training in law and dispute resolution whose motives, knowledge, and skill
could not reasonably be doubted. These two crucial committees are really adjudica-
tory “courts,” not “committees” in any normal sense of that word, and staffing them
with volunteers who come solely from within the NCAA system is not appropriate.
Because the members of the Infractions Committee have limited amounts of time
they can devote to this “volunteer” activity, hearings must be streamlined and cut
shorter than they need to be or should be. And because the committee members are
not trained or experienced adjudicators, implementing more complex procedural
processes would be difficult for them to manage. There is no good reason why wit-
nesses, especially crucial witnesses, who are willing to attend and testify at a hear-
ing should be prevented from doing so, as they are now, other than that the pro-
ceedings would become longer and more complicated, taxing both the time and judi-
cial skills of the volunteer judges. Other procedures employed during hearings seem
designed solely to create efficiency, not a better result or more confidence in the fair-
ness of the process, and could be improved if the “judges” were paid, experienced,
properly trained, and available for however long was required. While I am unaware
of any current or former member of either committee who has ever acted with any
but the highest degree of integrity and good faith, this is not their primary job or
even an important part of their professional careers. Without casting any aspersions
on anyone who has served on either of these committees, the old adage that “you
get what you pay for” seems particularly apt.

Thus, I would recommend that Congress urge and even pressure the NCAA to in-
vest far greater resources into its enforcement process, including expanding the size
and improving the compensation of the enforcement staff and establishing a “judici-
ary” of paid and properly trained “judges.” The NCAA is and always has operated
its enforcement process “on the cheap” despite having huge resources at its disposal,
and the process predictably suffers as a result. Congress should use its influence
to change this and to require the NCAA to make enforcement one of its highest pri-
orities. If it does, the specific ways that the procedural rules could be made more
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fair without sacrificing the effectiveness of the process would, I am convinced, natu-
rally follow.

One final recommendation I would make is rather radical, but compelling. I be-
lieve Congress should fully explore and structure a mechanism for the NCAA en-
forcement staff to obtain search warrants and subpoenas from federal courts, which
would enable it to obtain evidence and compel testimony from reluctant or unwilling
individuals under penalty of perjury. Likewise, if witnesses could be compelled to
appear and testify under oath before the Committee on Infractions, many of the im-
pediments to providing institutions and involved individuals with greater procedural
rights and protections would be greatly diminished since witnesses would not have
to be coddled with promises of being insulated from exposure or cross-examination.
If, as the mere fact that the Subcommittee is holding this hearing suggests, NCAA
enforcement action can have substantial consequences that economically and psy-
chologically affect a large segment of the general public, then public policy would
be furthered by providing these basic law enforcement tools to those who are en-
trusted with enforcing the NCAA’s rules.

V. Conclusion

While there are many aspects to the NCAA’s enforcement of its rules that are
often criticized for being unfair or that violate some traditional sense of due process
or other fundamental rights of the “accused,” I do not share that general criticism.
There are indeed many specific procedures employed during the course of an NCAA
infractions case that could make the process at least appear, if not actually be, more
“fair,” but in the end there is no evidence to suggest that the NCAA’s enforcement
system is fundamentally flawed or makes major mistakes. Wrongful convictions are
extremely rare and the penalties assessed are remarkably predictable and con-
sistent. In the cultural environment in which the enforcement process operates in
Division I, most of the seemingly questionable measures and procedures employed
can be quite reasonably justified. In I-A football and I men’s basketball, the com-
mercial incentives and opportunities to cheat are enormous, the likelihood of detec-
tion is slight, and proving violations can be quite difficult. To impose judicially en-
forceable due process or other strict procedural requirements on the enforcement
staff or the Infractions Committee as they are constituted today would only be likely
to diminish their ability to detect, “convict,” and penalize violations that if allowed
to become widespread and unpunished could undermine the entire structure of
intercollegiate athletics. Furthermore, creating such a legal obligation would give all
those found guilty of rules violations a guaranteed avenue of further appeal to the
courts, which would impose both time and financial costs on the NCAA, undermine
the effectiveness of its enforcement system, and further burden public courts that
are already strained. If reducing the number of frivolous lawsuits is desirable, this
would not be a way to achieve it.

Meaningful positive reform of the enforcement process would require much more
than simply imposing “due process” or other simple-sounding requirements on the
NCAA. The NCAA could and should be pressured to make a substantially increased
investment of resources in its enforcement process. First the NCAA should greatly
increase both the size and the compensation of its enforcement staff so as to enable
a larger and more stable and experienced investigative staff more effectively to de-
tect, pursue, and prove rule violations without resort to unnecessary short-cuts or
questionable tactics. Second, the NCAA should establish in Division I a paid profes-
sional administrative “court” to replace the all-volunteer Committee on Infractions
and Infractions Appeals Committee so that properly trained and experienced jurists
could devote the necessary time, skill, energy, and attention to judging every case
thoroughly and fairly. The NCAA has historically carried out its extraordinarily im-
portant enforcement function by devoting precious few of its enormous financial re-
sources to it, and inevitably in this environment corners must be cut and the ap-
pearance of fairness compromised for the sake of efficiency. Congress should insist
that the NCAA substantially increase its financial investment in and commitment
to its enforcement process.

Finally, Congress should also consider establishing a mechanism for the NCAA
enforcement staff and Infractions Committee to obtain warrants and subpoenas so
that evidence could be obtained and testimony taken under penalty of perjury.
Armed with such law enforcement tools, policed by a large and well paid investiga-
tive staff, and heard by a “court” of properly trained professional “judges,” there is
every reason to believe that the NCAA’s enforcement process would be even more
effective than it currently is at detecting and penalizing violations of its rules while
maintaining an eminently fair and just (albeit inevitably imperfect) process.

Mr. CHABOT. I would also note that, without objection, all Mem-
bers will have 5 legislative days to submit additional materials for
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the hearing record; and it is the practice of this Committee to
swear in all witnesses appearing before it. So if the witnesses
would please stand and raise your right hand.

[Witnesses sworn.]

Mr. CHABOT. We do have a lighting system here, as you might
have noted. There are two boxes on the desk there, and each wit-
ness is allowed 5 minutes to testify. When 4 minutes have gone by,
a yellow light will come in and tell you that you have 1 minute to
wrap up. When the red light comes up, we’d appreciate you wrap-
ping up. We appreciate you trying to stay within the 5-minute rule.
And then the Members of the panel will have 5 minutes to question
each of the witnesses.

Mr. CHABOT. And we will begin with you, Mr. Bloom, if you
would testify for 5 minutes.

TESTIMONY OF JEREMY BLOOM, U.S. OLYMPIC SKIER AND
FORMER UNIVERSITY OF COLORADO FOOTBALL PLAYER

Mr. BLooM. Distinguished Members, I'm honored to testify in
front of you today. I'm a former student-athlete, and I intend to
give you a perspective into personal experience with the current
procedures and practices of the NCAA.

The current procedural system for a student-athlete to dispute
interpretations of the NCAA bylaws is flawed. In the United
States, when there is a conflict, a dispute or disagreement between
two parties, fairness is ultimately judged by our peers or by impar-
tial court proceedings. In the NCAA, the judgment of the dispute
is formed exclusively within their organization by their own mem-
bers. They are the judge, the jury and the executioner; and al-
though they may be a voluntary organization for the institutions,
they don’t give the student-athlete much of a choice but to become
a member. For instance, if any person decides to play professional
football, they effectively must take part in the NCAA.

In the current system, a student-athlete must allow his or her
university to plead the case of the student-athlete to the very mem-
bers at the NCAA who disagree with them. It is not rational to be-
lieve that the procedures that are subject to bias can produce just
and impartial decisions. When the NCAA does rule against a stu-
dent-athlete, the student-athlete’s ability to appeal their decision is
flawed as well.

In my own experience, I argued my appeal with the NCAA’s Re-
instatement Appeals Committee. The NCAA states after 1999 their
way of hearing appeals changed by appointing members to hear ap-
peals from outside their NCAA memberships. This was not the case
in my appeal. The committee was made up of five members, all of
whom had direct NCAA administrative ties. Two were current
members of the NCAA conferences, and the remaining three were
current administrators at NCAA member institutions. I believe it
is difficult to find impartiality with an appeals committee that is
made up of members who have direct ties to those who were pre-
viously denied relief.

Secondly, NCAA restitution bylaw 19.7 falls far short of pro-
moting impartiality at the court level. In brief, 19.7 above states
that if a student-athlete is granted relief by a court and if at any
time in the future that decision is reversed by a higher court, the
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NCAA reserves the right not only to place sanctions on the player
but reserves the right to impose financial as well as forfeiting pen-
alties against the university for following the court order. In my ex-
perience, this restitution bylaw brought much concern to the judge
who heard my case as well as spurred university officials to notify
me that, even if I were granted injunctive relief by the court, that
the university would not take the risk of allowing me to play for
fear of possible sanctions.

In conclusion, I believe 19.7 is against public policy; and I believe
it does not promote due process. The NCAA has had decades to in-
stitute necessary changes to their practices and procedures. It
seems like any time a congressional body of any kind suggests
changes to the NCAA, they always answer in a way that they are
currently attempting to improve the system, but nothing ever
changes. You are the only people in this country that can initiate
change and oversight, and I encourage all of you to do so.

Thank you.

Mr. CHABOT. Thank you very much.

[The prepared statement of Mr. Bloom follows:]

PREPARED STATEMENT OF JEREMY BLOOM

Distinguished Committee Members,

My name is Jeremy Bloom and I am a 22 year old former NCAA student-athlete
(effective August 24, 2004) from Loveland, Colorado and the defending World Cham-
pion in Moguls Skiing. I have been a professional skier and member of the U.S. Ski
Team since I was 15. I represented the United States in the 2002 Olympic Games
in February, 2002 in SLC. In 2002 at 19 years of age, I became the youngest person
ever to win the World Grand Prix Title and the third ever American. I enrolled at
the University of Colorado in the fall of 2002 and I currently hold a number of re-
ceiving, punt return and kick return records at the University of Colorado. I also
hold the Big XII Championship Game record for the longest punt return. Addition-
ally, I earned Freshman All-American honors in 2002 and All-Big XII honors in
2003. In 2003 I also became the first American to win a World Championship Gold
Medal in Mogul Skiing. My cumulative GPA is a 3.0. On August 24th of this year
the NCAA declared me ineligible and as a result I have lost the last 2 year of my
football eligibility.

I submit to you my testimony today not to try and improve upon my own situa-
tion, nor to attempt to alter or change past injustices. Rather, I submit to you today
to expose the injustice and hypocrisy of the NCAA in an effort to create change for
the millions of student-athletes to come. My objective is to demonstrate to you today
through my experiences with the NCAA, that the organization does not provide due
process, as

defined in the U.S Constitution, to its student athletes. I intend to show to you
that the NCAA enforces its by-laws governing student athletes in an arbitrary and
capricious manner and that its process of resolving disputes with student athletes
is prejudiced and partial.

NCAA BACKGROUND

In 2001, after I was offered a scholarship to the University of Colorado, but prior
to my enrollment at the University, I began to inquire at the University Compliance
office about the NCAA rules on competing as a professional in another sport, which
I had been doing as a skier since 1998. The compliance officer informed me that
NCAA by-laws allow a student-athlete to compete as a professional, but they do not
allow a student-athlete to receive endorsements. Unfortunately, in my sport, skiing,
the only way a professional skier can make money is through endorsements (there
is nominal prize money if you win a World Cup event). The U.S Ski Team pays no
salary, but it does fund a fraction of an athlete’s training, provides a uniform, and
covers in-season travel costs (only for A & B Team). All other equipment, training
expenses, living expenses, insurance, food, travel, etc. is paid for by the athlete. It
is customary for professional skiers to endorse ski equipment, resorts and other
products to pay for these expenses. In this instance the two separate rules in the
NCAA by-laws conflict with one another. Because of the contradiction in terms of
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these NCAA by-laws, the University of Colorado Compliance Officer advised me that
the only approach to resolve the situation was for the University to file a waiver
on my behalf, essentially asking the NCAA to make an exception in my unique case.
Ironically, while I was actually competing in the Olympic Games, the NCAA denied
my waiver request.

Following the NCAA’s denial of the waiver, I sought relief from the District Court
of Colorado. Unfortunately, in part because of the NCAA rule 19.7 (which was re-
ferred to as 19.8 back in 2002), District Court Judge Hale ruled against my request
for preliminary injunction. His judgment is attached.

Subsequently, due to my desire to play college football, I relinquished all of my
endorsements and enrolled at the University of Colorado. During this time I sub-
mitted an Appeal to the Colorado State Court of Appeals. While I felt that I could
sacrifice, in competitive terms, to be under-funded in 2003 and 2004, I was certain
that with the Olympic Games looming only 2 years away that I could not afford to
continue in this manner and have a chance to achieve my objective of winning an
Olympic Gold Medal for my country in 2006. As a result, after playing football for
the University of Colorado for two years while forfeiting all endorsement revenue,
in January of 2004 I announced that I was beginning to except endorsements and
planned to play football for the University of Colorado.

In March of 2004, I signed my first endorsement contracts since enrolling at the
University of Colorado.

On April 7, 2004 the Colorado State Court of Appeals heard my case and six
weeks later upheld the original ruling.

At this point, I believed my football career was essentially over. However, in the
days leading up to my appeal being heard (on 4/7/04), information was brought for-
ward that, until then, only the NCAA, the University of Iowa, Tim Dwight and
Dwight’s representative had available to them. This information established that in
1999 that Tim Dwight, a professional football player who had accepted promotional
and endorsement monies related to his professional sport of football was reinstated
by the NCAA and allowed to run track for the University of Iowa, and was allowed
to keep those monies and arrangements. The Tim Dwight case is virtually identical
to my own case. (I will cover the Dwight case in further detail later in this testi-
mony in order to establish to the committee that the NCAA practices are prejudiced,
unfair and arbitrary).

With this newly discovered information, the University of Colorado submitted a
reinstatement request, on my behalf. The basis of the request was the precedence
that had been set in the Tim Dwight case. Although Mr. Dwight’s case was virtually
identical to my case, the NCAA denied my request. The only rationale that the
NCAA provided that I am aware of (because I have never been provided with one
document from the NCAA during the entire administrative process within the
NCAA system) in ruling for Mr. Dwight, while denying me, is that I “knowingly”
violated the NCAA by-laws. Apparently, the NCAA believes that Mr. Dwight did
not, although he provided my attorney with a signed affidavit that says that he did.

My final opportunity to gain reinstatement was to have the University of Colo-
rado, on my behalf, appeal this decision. They did so, and I was allowed ten (10)
minutes to state my case to the Reinstatement Appeals Committee. Like all of the
NCAA committee’s that made decisions on my eligibility, the Reinstatement Appeals
Committee is solely made up of people that work directly for the NCAA or are di-
rectly affiliated with the NCAA. In the case of the five (5) members of the Reinstate-
ment Appeals Committee: Two (2) representatives came from Conference’s within
the NCAA and three (3) representatives were from three separate NCAA member
institutions (Universities). Needless to say, the make-up of this committee does not
seem to promote impartiality. They ruled against me and officially ended my college
football career.

One monumental and first time finding which Judge Hale established in the Dis-
trict Court, and which was later affirmed by the Colorado State Court of Appeals,
is that a student-athlete is a third party beneficiary of the contract between the
NCAA and it’s member institutions.

Judge Hale’s ruling states:

The NCAA has conceded its Constitution and By-Laws constitute a contract be-
tween it and its members which approximately 1,267. Mr. Bloom claims that he
is a third party beneficiary of that contract. As a threshold matter I deem it ap-
propriate to determine whether Mr. Bloom is a third party beneficiary of the
Contract. If he is not, that is the end of the inquiry for the claimed breech of
contract. I find that Mr. Bloom is a third party beneficiary to the contract be-
tween the NCAA and its members and CU in particular.
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NCAA ADMINISTRATIVE PROCESS FAILS ON THE BASIS OF IMPARTIALITY

The NCAA’s administrative process as it relates to disputes with student-athletes
has been constructed to be many things, but fair and impartial it certainly is not.
This system is inherently biased and is designed to produce almost exclusively prej-
udiced results. The NCAA architecture is diametrically opposed to the one that our
forefathers carefully and painstakingly crafted over two hundred years ago. The
NCAA internal judicial process resembles more that of tyrannical regime than it
does a democratic process. All student athletes are appointed, by virtue of NCAA
rules, sole and exclusive representation during any proceedings within the NCAA ad-
ministrative system by an NCAA member institution; in my case, the University of
Colorado. Furthermore, every NCAA panel, committee and appeals committee mem-
ber that reviewed and/or rendered a decision “on my behalf” was directly associated
with the NCAA, a member institution, or one of its conferences. There is no inde-
pendence within the NCAA administrative process; therefore there can be no impar-
tiality.

The NCAA has consistently defended its position by claiming to be a voluntary
club, which the U.S. Courts have demonstrated great reluctance to interfere upon.
The NCAA may be correct in that it is a voluntary club with regards to the member
institutions, however, student athletes, while third party beneficiaries to the con-
tract between the NCAA and its voluntary members, are not voluntary members of
the club. And, in fact, the NCAA does not operate as, nor remotely resemble, a vol-
untary club with regards to its student-athletes. In most instances it acts and oper-
ates as a well insulated and neatly protected monopoly. In the instance of football,
like many other men’s and women’s sports, the NCAA is the only game in town.
It is the minor league system for the NFL. If a young person aspires to play profes-
sional football in this country they have to, almost exclusively, go through the
NCAA’s college football system. While the Arena Football League has been estab-
lished, comparing it to the NCAA would be like comparing Microsoft to Apple Com-
puters. Furthermore, the Arena Football League gets the vast majority of its players
from the NCAA ranks as well.

Unfortunately, it has proven to be virtually impossible for a student athlete to get
relief or due process within the courts as well, as a result of the NCAA’s restitution
by-law, 19.7. Through this by-law the NCAA has effectively imposed partiality and
prejudice even within the U.S. court system. NCAA by-law 19.7 states:

19.7 RESTITUTION

If a student-athlete who is ineligible under the terms of the constitution, bylaws
or other legislation of the Association is permitted to participate in intercollegiate
competition contrary to such NCAA legislation but in accordance with the terms
of a court restraining order or injunction operative against the institution at-
tended by such student-athlete or against the Association, or both, and said in-
Junction is voluntarily vacated, stayed or reversed or it is finally determined by
the courts that injunctive relief is not or was not justified, the Management
Council may take any one or more of the following actions against such institu-
tion in the interest of restitution and fairness to competing institutions:

(a) Require that individual records and performances achieved during participa-
tion by such ineligible student-athlete shall be vacated or stricken;

(b) Require that team records and performances achieved during participation
by such ineligible student-athlete shall be vacated or stricken;

(¢) Require that team victories achieved during participation by such ineligible
student-athlete shall be abrogated and the games or events forfeited to the oppos-
ing institutions;

(d) Require that individual awards earned during participation by such ineli-
gible student-athlete shall be returned to the Association, the sponsor or the com-
peting institution supplying same;

(e) Require that team awards earned during participation by such ineligible stu-
dent-athlete shall be returned to the Association, the sponsor or the competing
institution supplying same;

(f) Determine that the institution is ineligible for one or more NCAA champion-
ships in the sports and in the seasons in which such ineligible student-athlete
participated;

(g) Determine that the institution is ineligible for invitational and postseason
meets and tournaments in the sports and in the seasons in which such ineligible
student-athlete participated;
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(h) Require that the institution shall remit to the NCAA the institution’s share
of television receipts (other than the portion shared with other conference mem-
bers) for appearing on any live television series or program if such ineligible stu-
dent-athlete participates in the contest(s) selected for such telecast, or if the Man-
agement Council concludes that the institution would not have been selected for
such telecast but for the participation of such ineligible student-athlete during
the season of the telecast; any such funds thus remitted shall be devoted to the
NCAA postgraduate scholarship program; and

(i) Require that the institution that has been represented in an NCAA champion-
ship by such a student-athlete shall be assessed a financial penalty as deter-
mined by the Committee on Infractions. (Revised: 4/26/01 effective 8/1/01)

This single by-law grants the NCAA absolute power. The NCAA is the only orga-
nization (that I am aware of) with the power to retroactively penalize a person, com-
munity, and/or member institution because they followed a court order. In practi-
cality, by the time the NCAA exhausts a dispute through the U.S. Courts, always
with a chance that a decision could be overturned on appeal at some point by the
U.S. Supreme Court, a student athlete will have grown from a teenager to a young
man or woman in their mid-twenties (possibly without ever competing). In my own
Frocleedings the process took 2 years and I was only at the State Appeals Court
evel.

Here is the real affect on the judgment that was delivered in my own case at the
district court level in Colorado. At that time the by-law was referred to as 19.8.
Judge Hale wrote in his decision:

The harm to CU (University of Colorado) would be that an injunction man-
dating that they declare Mr. Bloom eligible and allow him to compete on the
football team would risk the imposition of sanctions pursuant to by-law 19.8,
which would allow the NCAA to impose sanctions if an injunction was erro-
neously granted. These sanctions could include: forfeiture of all victories, of all
titles, TV revenue, as well as others; forfeiture of games would irreparably harm
all of the member of the CU football team who would see their hard earned vic-
tories after great personal sacrifice nullified; the loss of revenues would harm all
student athletes at CU who would find their various programs less economically
viable; imposition of NCAA sanctions would harm CU’s reputation; and sanc-
tions would reduce the competitiveness of various sport teams at CU.

I find that the harm to CU and the NCAA is more far reaching, especially be-
cause it could harm other student athletes, than the harm to Mr. Bloom. There-
fore, the public interest would not be served by an injunction.

These findings in no way diminish my belief that an accommodation without
court involvement could have been reached without causing harm that would
arise from an injunction

Clearly this by-law prohibits a student athlete the right to due process and is
against public policy.

NCAA ADMINISTRATIVE PROCESS FAILS ON THE BASIS OF FAIRNESS

As I briefly described previously in the Background section of this testimony, The
University of Iowa’s Mr. Tim Dwight had a virtually identical situation to mine back
in 1999 and one which would normally constitute precedence and be referred to as
a basis for decisions in future cases like mine. However, as the NCAA has no over-
sight, no one to answer to, and is essentially self-governed and self-policed, the
NCAA failed to even mention or cite this case, and when I requested information
about his case via the NCAA administrative process, I was supplied with false, mis-
leading and deceptive facts.

In 2001, following procedure, my agent, Andy Carroll, on my behalf inquired
through the University of Colorado’s Assistant Director of Compliance, Sherri
McKelvey, and requested that she look into the Tim Dwight case, which we had
been informed was similar to mine. Ms. McKelvey inquired to her colleague, Mr.
Fred Mims, at the University of Iowa about the details of the case and was incor-
rectly informed that Mr. Dwight returned all of his endorsement money and ended
his agreements in order to be reinstated. Ms McKelvey also inquired within the
NCAA Administrative offices and was informed of the same thing. In an e-mail
dated January 25, 2002 to Mr. Carroll, Ms. McKelvey wrote: “Nothing on Tim
Dwight—he paid back all his endorsement money to get reinstated.” The e-mail is
attached. The NCAA never submitted to Ms. McKelvey the actual ruling in this
case. Either due to systemic administrative failure, or through a conscious effort to
mislead and suppress information in order to subvert my request, or just by insuffi-
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cient effort or incompetence by my sole representative to the NCAA, I was delivered
the false facts with regard to this case. As a result, this course of action was never
really further pursued.

Not until much later, April 4 2004, was I able to attain the actual ruling and it
was provided to me not by the NCAA but by Tim Dwight’s agent. It is attached for
your review. The rationale given by the NCAA is:

The staff informed the institution that it would not require repayment inasmuch
as the SA’s promotional monies related solely to his football participation.

After the newly surfaced and accurate details of Tim Dwight’s NCAA reinstate-
ment was revealed to me by Tim Dwight’s agent, the University of Colorado compli-
ance office used this as the basis for my reinstatement request in August, 2004. The
University of Colorado was of the understanding from the NCAA, that if I agreed
to suspend my endorsement contracts while enrolled, that I may be reinstated. Just
as the NCAA decided in the Tim Dwight case. In this instance the NCAA arbitrarily
decided that my situation was different because I “willfully violated numerous
NCAA bylaws.” Apparently, the rationale was that Tim Dwight accidentally violated
the rules and therefore was allowed to be reinstated.

Subsequent to this ruling, the University of Colorado issued the last and final ap-
peal on by behalf (as per NCAA bylaws) to the NCAA (Sub) Committee on Student-
Athlete Reinstatement. As part of this appeal, we provided a signed-written affi-
davit from Mr. Tim Dwight that states:

To: Whom is may concern

The purpose of this statement is to clarify my thought process and actions during
my time as a NCAA track athlete and professional football player.

I want to make it clear that I “knowingly and willfully” accepted endorsement
and appearance monies, which is considered a normal part of my salary as a
professional football player, even though my intentions were to run track for the
Univ. of Iowa after my first year as a professional athlete.

Being “well aware” of the NCAA rules governing amateur athletes, it was my as-
sumption that I “could” accept endorsement monies as a professional football
player but not as an amateur track athlete. I had based my assumptions on the
NCAA precedent that you can be a professional in one sport, and an amateur
in another.

The NCAA (Sub) Committee on Student-Athlete Reinstatement was unmoved by
this new information and upheld the original subcommittee’s ruling that I am ineli-
gible.

SUMMARY

In summary, the courts have ruled that student athletes are in fact third party
beneficiaries of the contract between the NCAA and the member institutions. As a
result they do in fact have rights in the NCAA contract. I hope that I have effec-
tively demonstrated from my experience that the present procedures and bylaws
that exist under the NCAA strongly inhibit the student-athletes ability to receive
a fair and impartial hearing within the NCAA or in the court. Given the fact that
impartiality is a guaranteed right in the 5th and 14th amendment under due proc-
ess, I do not believe that student-athletes receive due process in the present system
that the NCAA currently has in place.
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ATTACHMENTS !

JEREMY BLOOM v. NCAA AND UNIVERSITY OF COLORADO
CIVIL ACTION 02 CV 1249

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This is a lawsuit brought by Mr. Bloom against the NCAA for breach of
contract in which he seeks injunctive and declaratory relief. The University of Colorado
(CU) was joined by the Court as an involuntary party and directed to enter an appearance
in this matter. CU has aligned itself in this case as an involuntary Defendant.

I have considered all of the testimony presented Aug 12 and 13, the deposition
testimony of Gary Barnett, Dick Tharp, and Conan Smith. I have reviewed the various
exhibits admitted into evidence during the course of these proceedings. I have digested
the extensive briefs filed by the parties and read the cases cited by them. [ have
considered the oral arguments of counsel as well.

CU is an indispensable party for all of the reasons previously stated by the Court.
The Injunctive relief sought by Mr. Bloom against the NCAA is also sought against CU
to the extent it is necessary for complete and effective relief regarding the injunction
sought by him.

L._Facts

It is uncontroverted that Mr. Bloom is a unique, gifted young man who wishes to
play football for CU as a wide receiver/kick return specialist. He wishes to be able to
compete for CU without losing other opportunities that are unique to him.

Mr. Bloom is the reigning World Cup champion in freestyle mogul skiing and
was a representative of the Olympic Winter games in 2002. While in high school he was
a member of the state champion football team from Loveland, Co., a track star, a skier,
and a student with a 3.4 GPA.

His football ability led to his recruitment and offer of a scholarship by CU. He deferred
enrollment in the fall of 2001 to pursue his Olympic dream with the support and
encouragement of CU.

He is a model having been under contract with Tommy Hilfiger and has
opportunities to be an on-camera performer that would result in substantial income. He
wishes to continue his professional skiing career, his modeling career, and continue to
seek professional employment with MTV, Nickelodeon, dnd others.

With the aid of CU he has sought waivers or legislative interpretations from the
NCAA to allow him to continue with that which he has been doing and to further pursue
the opportunities available to him. In large part the NCAA has said NO. This has led to
the injunctive action he now pursues.

1 Additional materials submitted by Jeremy Bloom were not of sufficient quality for reproduc-
tion but are on file with the Subcommittee on the Constitution.
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II. Standard of Review

Injunctive relief is an extraordinary and drastic remedy. Mandatory injunctive
relief is granted only in rare cases. See Suyder v. Sullivan, 705 P.2d 510, 514 (Co. 1985).

III. Merits

The NCAA has conceded its Constitution and By-Laws constitute a contract
between it and its members which number approximately 1,267. Mr. Bloom claims that
he is a third party beneficiary of that contract. As a threshold matter I deem it appropriate
to determine whether Mr. Bloom. is a third party beneficiary of the Contract. If he is not,
that is the end of the inquiry for the claimed breach of contract. I find that Mr. Bloom is
a third party beneficiary to the contract between the NCAA and its members and CU in
particular.

R.N. Robinson and Sons, Inc. v. Ground Improvement Technigues 31 F. Supp. 2d
881, 887 (D. Colo. 1998) sets forth the criteria to be applied in determining whether a
person is a third party beneficiary of the contract. Robinson requires that the parties to
the agreement—the NCAA and its members intended to benefit the person not a party to
the contract and that the benefit is direct and not merely incidental to the contract. Here
the intent to benefit student athletes is apparent from the terms of the contract and the
surrounding circumstances.

The ways in which the contract benefits student athletes are too numerous to
mention. However, the following illustrative examples clearly demonstrate that student
athletes are direct third party beneficiary of the contract and able to bring suit in that
capacity.

The contract in its by-laws imposes restrictions on eligibility to compete
beginning with high schoel grades and test scores (the non and partial qualifiers) to
eligibility to compete after commencement of college to a requirement of maintaining
satisfactory grades and academic progress. These are designed to allow for graduation of
the student athlete. Practice schedules are strictly limited to allow student athletes to be
students. It requires that the student athlete be a full time student—this demonstrates the
primacy of education for the benefit of the student athlete as opposed the primacy of
sports. A student athlete is required to select a major course of study by his or her third
year in college. All of these examples and numerous others are found in By-Law 14 that
is 45 pages in length and includes complicated charts and figures. This series of by-laws
is almost solely for the benefit of the student athlete as it relates to a primary purpose of
the contract—the education of student athletes. Additionally the by-laws restrict the use
of agents and prohibit compensation for participation in college sports. One benefit is to
foster amateurism. The other is a direct benefit to student athletes which is to avoid their
being exploited. In the NCAA Constitution at 2.10 the principle of competitive equity is
set forth. This benefits the NCAA, its members, and student athletes. A direct benefit to
the student athlete is to insure that they will compete on a level playing field.

Further, the evidence shows that the NCAA would cease to exist in its present
form without student athletes. The quid pro quo between the NCAA and student athletes
is that in exchange for an education and an opportunity to compete in amateur
intercollegiate athletics, the student athletes will abide by all rules [TERMS OF THE
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CONTRACT] of the NCAA and be hard working students and athletes who compete at a
level that leads to substantial revenue for the NCAA and its members.

I find the authorities relied on by the NCAA to claim that the student athletes are
not third party beneficiaries to the contract to be unpersuasive. Therefore, I find that Mr.
Bloom is an intended third party beneficiary of the contract between the NCAA and its
members.

Having made this finding it is necessary to rule on each factor plaintiff must
prove in order to be entitled to a preliminary injunction.

L THE DANGER OF REAL, IMMEDIATE AND IRREPARABLE
INJURY TO PLAINTIFF

I find that Mr. Bloom has proven this Rathke factor. Without the injunctive relief
requested Mr. Bloom will lose an opportunity to defend his world cup title in free style -
mogul skiing. He will be unable to obtain the customary income from professional skiing
necessary to allow for activities such as coaching and other expenses to allow for a
defense of his title. He will suffer other irreparable losses with regard to future modeling,
television, and film opportunities. Clearly these existing opportunities are real and
substantial as opposed to mere expectations or hopes. These opportunities cannot be
realized without injunctive relief.

II. WHETHER PLAINTIFF HAS AN ADEQUATE LEGAL REMEDY

I find that Mr. Bloom has proven this Rathke factor. Mr. Bloom has no plain,
speedy, or adequate remedy at law. Money damages are not available because such
damages would be impossible to ascertain. Where money damages cannot be ascertained,
injunctive relief is appropriate. See Home Shopping Club v. Roberts Broadcasting, 961
P.2d 558, 562 (Colo. App. 1998). His claim for alternative relief in the form of a
declaratory judgment would take at least months to resolve. Therefore, I find that he does
not have a speedy remedy at law,

Im. WHETHER THE INJUNCTION WOULD PRESERVE THE STATUS
QUO PRIOR TO A TRIAL ON THE MERITS

I find that Mr. Bloom has proven this Rathke factor. Preserving
the status quo is primarily about the protection of Mr. Bloom’s existing rights and
opportunities. An injunction would allow Mr. Bloom to pursue his existing skiing career
in exactly the same fashion as any other college student who did not fall within the
purview of NCAA rules. It would allow him to pursue and maintain the modeling and
entertainment industry interest that is at such a high level presently. I find that such
interest by those industries is highly volatile and more likely than not transitory. That
such interest may evaporate if this case takes months or years to resolve. I find such loss
would be significant and would dramatically change the status quo,

Iv. WHETHER THERE IS A RESONABLE PROBABILITY THAT
PLAINTIFF WILL SUCCEED ON THE MERITS

I find that Mr. Bloom has not proven this Rathke factor. In order to find a
probability that Mr. Bloom would succeed on the merits, I would have to find that: the
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NCAA had breached the contract, that the by-laws were arbitrary and capricious or in
violation of public policy, or that the by-laws were applied in an unfair, arbitrary or
capricious manner.

Mr. Bloom is a third party beneficiary of the contract. However, it is unlikely
that he can prove that the NCAA has breached that contract as to him. He claims that
enforcement of the by-laws by the NCAA and the fact that CU will follow the NCAA
interpretation and enforcement of those by-laws essentially causes CU to be an agent of
the NCAA regarding the enforcement of the by-laws.

I find that the NCAA is enforcing the by-laws as written and/or as it interprets
the by-laws at issue. CU is following the lead of the NCAA in that regard, as it is
required to do so by the contract. | admit that I am less than clear on Mr. Bloom’s breach
of contract claim. My difficulty is that I am unable to find a breach of contract because
the NCAA is not breaching the contract but taking action to enforce or otherwise
implement the provisions of the contract embodied in the by-laws. From the evidence and
in conforming the pleading to the evidence pursuant to C.R.C.P. 15 it appears that Mr.
Bloom is claiming that the contract is being breached because certain provisions of the
contract are internally inconsistent or are not rationally related to the overarching purpose
of the contract. It is necessary for me to interpret the material provisions of the contract
in their entirety. I must also harmonize and give effect to all material provisions of the
contract so that some provisions are not rendered meaningless. See USI Properties East,
Inc. v. Simpson, 938 P.2d 168, 173 (Colo. 1997) Pepcol Mf'g Co. v. Denver Union Corp,
687 P.2d 1310, 1313 (Co. 1984). :

In construing the contract I must give effect to the intention of the parties. The
parties to the contract are the NCAA and the member institutions, which include CU. As
a third party beneficiary to this contract Mr. Bloom has no greater rights than those
actually parties to the contract. As it relates to this lawsuit, the NCAA and the member-
institutions intended that the applicable provisions would protect, promote and foster
amateurism in intercollegiate athletics.

I think it is clear the NCAA rule making is designed to foster amateurism in
intercollegiate sports. I find that this is not only a legitimate objective of the NCAA and
its members, but one of the primary purposes that goes to the heart of the existence of the
NCAA which has existed for that purpose since the early 1900°s.

The by-laws, which consist of rules adopted by the membership of the NCAA,
are not arbitrary and capricious. Rather, they are rationally related to one of the missions
of the NCAA—namely to “ ...retain a clear line of demarcation between intercollegiate
athletics and professional sports.” Constitution Article 1.3.1. Also see 2.9. The by-laws
are designed to provide fair notice of what member institutions may or may not do and
what student athletes may or may not do. In all material ways this has been
accomplished based upon the testimony and exhibits relating to the waiver process. CU
officials predicted little chance of success in the administrative process given the notice
provided within the by-laws.

That which falls within the contract’s definition of amateurism today is a far cry
from the definition of amateurism when the NCAA was formed or even the definition
until the mid 1980°s. The landscape of amateurism was forever changed with the
adoption of by-law 12.1.2 (what I consider to be the professional baseball exception) and
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the case of NCAA4 v. Bd of Regents 468 U.S. 85 (1984) which allows virtually unlimited
televising of football and basketball. Although it is interesting that Justice White a former
CU great dissented in favor of limiting television, the_fact remains that these two factors
eroded and continue to erode the ideal of amateurism.

An analysis of the by-laws at issue further demonstrates why it is that Mr. Bloom
is unlikely to succeed on the merits. By-law 12.1.2 allows a professional athlete in one
sport to be an amateur in another. As mentioned this has most commonly applied to those
who play baseball for a salary and compete in college football as amateurs. Professional
baseball players are customarily compensated with a signing bonus and a salary. On the
other hand, a professional skier such as Mr. Bloom. is customarily compensated in
monetary terms with prize money and earnings from promotion or endorsements. It is the
latter that the NCAA prohibits. It would appear that Mr, Bloom should be able to receive
customary earnings from professional skiing just as a baseball player can receive
customary earnings without being declared ineligible to play football for CU. If
professional baseball players can receive a million dollars or more and play college
football, why can’t a professional skier receive thousands of dollars and play college
football?

The answer, I think, lies in the NCAA’s goal to foster and preserve the ideal of
amateurism in fact and as an ideal. In an honest world where there is no attempt to avoid
an ideal, there wouldn’t be an impact on amateurism if Mr. Bloom was allowed to be
compensated as is customary for professional skiers. However, sadly, it’s naive to think
that we live in such a world. There are those who would be less than honest and seek
profit for profits sake. There are those who would take the money to line their pockets,
not to defend a world cup title. If Mr. Bloom was allowed to receive the income that is
customary for professional skiers, it is not difficult to imagine that some in other
professional sports would decide that in addition to direct monetary compensation, that
endorsements or promotion of goods would become “customary”. Therefore, I find a
rational basis for the by-law and its interpretation. As much as I think that a resolution of
this issue could be made in favor of Mr. Bloom, I may not substitute my judgment for
that of the NCAA and its members.

Talso disagree with Mr. Bloom’s argument that the advertising/promotion policy
underlying this rule is in conflict with a college athlete wearing clothing and equipment
which displays, for example, the Nike swoosh. Although I find from all the facts and
somewhat contrary to Mr. Berst’s testimony that this does wsst constitute promotion of
Nike products, I find this activity to have a rational basis. By allowing such activities,
the members receive significant financial benefits from arrangements with those such as.
Nike. This financial benefit inures to the benefit of other sports programs, especially
non-revenue sports. This benefit also inures to the benefit of each student athlete at the
institution by improving the quality of the program.

By-law 12.5.2.3.4 restricts an amateur athlete from appearing in commercial
films. Although the NCAA’s position regarding Mr. Bloom is arguably difficult to
square with the Autry interpretation, there are important distinctions: Autry was a drama
major well into his course of study; Autry was not being compensated for appearing in
the film; Autry had a defined and very small role in the film; and the other actors had an
international reputation which demonstrated that the appearance of Autry in the film was
not designed to impact the popularity of the film. On the other hand, Mr. Bloom would
be the focus, the star, of any MTV or Nickelodeon show and would be compensated.
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The commercial use of highlight films is not inconsistent with the prohibition in
this by-law. Highlight films show footage of competitions previously captured on film or
games that were televised. The fact that the NCAA, its members, or others properly
authorized profit from such films does not demonstrate that this bylaw does not have a
rational basis. In fact the players depicted remain amateurs because they are not paid for
their appearance or paid for endorsements or promotion of products.

The next by-law at issue is 12.5.1.3 regarding Mr. Bloom’s continuation of his
modeling career as it relates to promotional appearances. Substantial questions were
raised by the evidence regarding the applicability of 12.5.1.3(b) as it relates to the
Tommy Hilfiger contract. Assuming that issue is resolved in favor of Mr. Bloom, I must
determine whether there is a rational basis for this by-law. The NCAA takes the position
that personal appearances as part of a modeling contract are fraught with the risk of the
use of Mr. Bloom’s football ability being or becoming a part of such appearance. I find
that this is not unreasonable.

If those at a Tommy Hilfiger promotion recognized or learned that Mr. Bloom
was a CU football player and began discussing a dazzling punt return he made for
touchdown with him, it is inconceivable that this polite young man could reasonably be
expected to ignore the conversation. It would be a conversation about his athleticism in
football. Even if Mr. Bloom had no intent to endorse or promote Tommy Hilfiger
clothing, that would be a practical effect of his presence at the promotion.

Given the potential risk and the various shades of gray within which such events
could fall there is a rational basis for the black and white structure of the by-law that
prohibits this activity by an amateur. .

I have examined the administrative review process as it relates to all issues raised
by Mr. Bloom. The waiver process and the legislative review process may not be ideal.
Only the member institution can initiate the review process. Nevertheless a student
athlete, here Mr. Bloom, had an ability to fully present his or her position through the
member institution. Based on the evidence CU provided all of the information it had
available from Mr. Bloom in support of his waiver requests and legislative interpretation
request. These requests were made in good faith and actively pursued by CU even though
as early as the early winter of 2001-2002 CU was less than optimistic that the requested
relief would be granted. Also see D-Ex. 34. Dick Tharp, the AD, testified that he had no
cause to question the administrative review process in Mr. Bloom’s case. The NCAA
even requested additional information from CU, which evidences that it was not acting
arbitrarily or capriciously with regard to the relief requested on Mr. Bloom’s behalf,

The NCAA is in fact overburdened by hundreds of administrative and waiver
requests. However, there is no evidence that because of this heavy burden the NCAA
gave less than full and thorough consideration of the requests made by CU on behalf of
Mr. Bloom.

From all of the evidence I find that the NCAA has a structured and reasonable
method for the adoption of legislation in the form of its bylaws. Such legislation is
adopted in what I would characterize as a modified democratic process as testified to by
Mr. Berst. There is an administrative review process. Given the framework of the
NCAA and the large number of administrative requests made, I cannot find that the
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administrative process was not at least minimally substantively rational and procedurally
fair. See Pinsker v. Pacific Coast Society of Orthodontist, 526 P.2d 2253 (Cal. 1974).

Although the administrative process relating to this rule could have, and I think
should have, allowed an accommodation to be reached as to Mr. Bloom’s interest and the
interest of the NCAA, the failure to do so was not arbitrary and capricious.

As much as I would like to, I cannot substitute my judgment for the judgment of
the NCAA regarding the rule making and the administrative process by which it seeks to
achieve its objectives. See NCAA v. Lasege 53 S.W. 3d 77 (Ky 2001). The eligibility by-
laws at issue are rationally designed to achieve the NCAA objectives of amateurism and
the success of student athletes. Cole v. NCAA 120 F. Supp. 2d 1060 (N.D. Ga. 2000). The
administrative review process is substantively rational and procedurally fair. Pinsker.

I do not have the power nor background and experience to revise the by-laws. [
think as a sports fan, not a judge, that the by-laws and their application by the NCAA
have produced an unreasonable result given the unique facts of this case. This is an
exceptionally unique case that is virtually certain to never occur again. Today Mr. Bloom
stands alone when compared to the other more than 350,000 student athletes. Entities can
respond to unique circumstances as the NCAA has or can see such a situation as a unique
opportunity to take a positive, proactive student athlete friendly approach and still not
undermine a primary and laudable objective relating to amateurism. Here the NCAA had
an opportunity to recognize and support a world cup champion and an Olympic
competitor by supporting his future success—by leaving doors open rather than closing
them. A thoughtful and narrowly structured waiver based upon the unique circumstances
of this case could have been granted. Such a waiver would have been a recognition by the
NCAA that: Mr. Bloom is truly an amateur athlete in football with only dreams of even
receiving playing time, and that his potential arises not from his football ability, but arises
from the circumstances relating to obvious talent unrelated to his athleticism. I think that
the NCAA is missing an opportunity to promote amateurism on the one hand, and the
opportunity to support the personal and football & non-athletic growth of a student
athlete on the other.

Mr. Bloom is the epitome of an amateur who wishes to live out his dream of
playing college football for CU without abandoning the once-in-a-lifetime future
opportunities he has. I would like to seem live out those dreams. I would like to be able to
find a legal basis for me to be able to enjoin the NCAA. However, I cannot find a sound
legal basis that would allow me to find that there is a probability that Mr. Bloom will
succeed on the merits.

A further impediment to Mr. Bloom’s probability of success on the merits is the
NCAA'’s argument that that an injunction would run afoul of the Commerce Clause of the
United States Constitution. I am unable to find a principled way to distinguish NCA4 v.
Miller, 10 F.3d 633, 640 (9" Cir. 1993), cert. denied, Tarkanian v. NCAA, 511 US 1033
(1994). I think that an injunction would probably not pass muster under the Commerce
Clause and diminishes the likelihood of success on the merits even if my other analysis
regarding the merits is erroneous.
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V. WHETHER THE PUBLIC INTEREST WOULD BE SERVED BY THE
INJUNCTION

I find that Mr. Bloom has not proven this Rathke factor. In balancing the public interest
factor I find that the harm to Mr. Bloom would be the loss of his opportunity to defend
his world cup title; the loss of an opportunity to further his modeling, TV, and film
career, and the lack of an adequate remedy at law,

I find that the harm to the NCAA would be: an impairment of its ability to
regulate nearly 350,000 student athletes; a risk of inconsistent decisions from the courts
of various states; an undermining of the NCAA and its members by a court substituting
its judgment for theirs; it would undermine public confidence in the competitive balance
between colleges and universities; and it would further erode the ideal of amateurism.,

The harm to CU would be that an injunction mandating that they declare Mr.
Bloom eligible and allow him to compete on the football team would risk the imposition
of sanctions pursuant to by-law 19.8, which would allow the NCAA to impose sanctions
if an injunction was erroneously granted. These sanctions could include: forfeiture of all
victories, of all titles, TV revenue, as well as others; forfeiture of games would
irreparably harm all of the member of the CU football team who would ses their hard
earned victories after great personal sacrifice nullified; the loss of revenues would harm
all student athletes at CU who would find their various programs less economically
viable; imposition of NCAA sanctions would harm CU’s reputation; and sanctions would
reduce the competitiveness of various sports teams at CU.

I find that beeauss the harm to CU and the NCAA is more far reaching,
especially because it could harm other student athletes, than the harm to Mr. Bloom.
Therefore, the public interest would not be served by an injunction.

These findings in no way diminish my belief that an accommodation without
court involvement could have been reached without causing the harm that would arise
from an injunction.

VL WHETHER THE BALANCE OF EQUITIES FAVOR THE
INJUNCTION

I find that Mr. Bloom has not proven this Rathke factor for all of the reason
previously stated. I further find that for purposes of this case that this factor is subsumed
within the fifth Rarhke factor.

Therefore, the injunctive request by Mr. Bloom is denied. The NCAA & CU
shall file either a C.R.C.P. 12 motion or answer within 20 days.
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19.5.2.8.1.3 No imposition of New Penalty. If a hearing of the appeal is granted, the com-
mittee may reduce or eliminate any penalty but may not impose any new penalty. The
committee’s decision with respect to the penalty shall be final and conclusive for all pur-
poses.

19.5.2.8.2 Reconsideration of Penalty. The institution shall be notified that should any por-
tion of the penalty in the case be set aside for any reason other than by appropriate action of
the Association, the penalty shall be reconsidered by the NCAA. In such cases, any extension
or adjustment of a penalty shall be proposed by the Committee on Infractions after notice to
the institution and hearing. Any such action by the committee shall be subject to appeal.
19.5.3 Discipline of Affiliated or Corresponding Member
19.5.3.1 Termination or The bership of any affiliated or corresponding member
failing to meet the conditions and obligations of membership or failing to support and adhere to the
purposes and policies set forth in Constitution 1 may be terminated or suspended or the member
otherwise may be disciplined through the following procedure:

(a) The Executive Committee by a two-thirds majority of its members present and voting, may take
such action on its own initiative; or (Adopted: 1/11/89)

(b) The Committee on Infractions, by majority vote, may recommend such action to the Executive
Committee, which may adopt the recommendation by a two-thirds vote of its members present
and voting; and

(¢) The affiliated or corresponding member shall be advised of the proposed action at least 30 days
prior to any Committee on Infractions or Executive Committee meeting in which such action is
considered and shall be provided the opportunity to appear at any such meeting.

19.5.4 R ion to i on  Certification. The Committee on Infractions
may d to the C i on Athletics Certi; that an institution’s certi ion status be
reviewed as a result of the 1 leted infractions case. (Adopted: 1/16/93 effective 1/1/94)

19.6 RIGHTS OF MEMBER TO APPEAL

19.6.1 Appeal of Secondary Violations. A member shall have the right to appeal actions taken by the
vice-president of enforcement services in reference to secondary violations. To appeal the member must
submit written notice of appeal to the C i on Infr The C: on Infractions must
receive the written notice of appeal and any supporting information within 30 days of the date the institu-
tion receives the enforcement staffs decision. (Adopted: 1/16/93 effective 1/1/94)

19.6.2 Appeal of Major Violations. A member shall have the right to give written notice of appeal of
the committee’s findings of major violations (subject to Bylaw 32.10.2), the penalty, or both to the
Infractions Appeals Committee per Bylaw 19.2. (Revised: 1/16/93, 1/10/95, 4/24/03)

19.6.3 Appeal by an Institutional Staff Member. If any current or former institutional staff member
participates in a hearing (either in person or through written presentation) before the Committee on
Infractions and is involved in a finding of a violation against that individual, the individual shall be given
the opportunity to appeal any of the findings in question (subject to the conditions of Bylaw 32.10.2) or the
committee’s declsmn to issue a show-cause order to the Infractions Appeals Committee. Under such cir-

the individual and 1 legal counsel may appear before the appeals committee at the
time it considers the pertinent findings. (Revised: 1/16/93, 1/10/95, 1/6/96, 4/24/03)

19.6.4 Student-Athlete Appeal. If an instituti ludes that i | lication of the rule(s)
would work an injustice on any student- -athlete, an appeal shall be submitted to the Committee on
Student-Athlete R t and 1y reviewe

19.6.4.1 Obligation of Institution to Take Appropri‘ate Action. When the committee (or the
Infractions Appeals Committee per Bylaw 19.2) finds that there has been a violation of the consti-
tution or bylaws affecting the eligibility of an individual student-athlete or student-athletes, the
institution involved and its conference(s), if any, shall be notified of the violation and the name(s)
of the student-athlete(s) involved, it being understood that if the ingtitution fails to take appropri-
ate action, the involved institution shall be cited to show cause under the Association’s regular
enforcement procedures why it should not be disciplined for a failure to abide by the conditions and
obligations of membership (declaration of ineligibility) if it permits the student-athletes to com-
pete. (Revised: 1/10/95, 4/24/03)

19.7 RESTITUTION

If a student-athlete who is ineligible under the terms of the constitution, bylaws or other legislation of the
Association is permitted to participate in intercollegiate competition contrary to such NCAA legislation but
in accordance with the terms of a court restraining order or injunction operative against the institution
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attended by such student-athlete or against the Association, or both, and said injunction is voluntarily
vacated, stayed or reversed or it is finally determined by the courts that injunctive relief is not or was not.
justified, the Management Council may take any one or more of the following actions against such institu-
tion in the interest of restitution and fairness to competing institutions:

(a) Require that individual records and performances achi during participation by such ineligible §tu-
dent-athlete shall be vacated or stricken;

(b) Require that team records and perf: hieved during participation by such ineligible student-
athlete shall be vacated or stricken;

(c) Require that team victories achieved during participati by such ineligible student-athlete shall be
abrogated and the games or events forfeited to the opposing institutions;

(d) Require that individual awards earned during participati by such ineligible student-athlete shall be
returned to the Asgociation, the sponsor or the competing institution supplying same;

(e} Require that team awards earned during participation by such ineligible student-athlete shall be
returned to the Association, the spongor or the competing institution supplying same;

f) Determine that the institution is ineligible for one or more NCAA championships in the sports and in
partici d

the seasons in which such ineligible student-athlet
{g) Determine that the institution is ineligible for invitational and meets and tou in
the sports and in the seasons in which such ineligible student-athlet: partici d

(h) Require that the institution shall remit to the NCAA the institution’s share of television receipts
(other than the portion shared with other conference bers) for ing on any live televisi
series or program if such ineligible student-athlete participates in the contest(s) selected for such tele-
cast, or if the M: t Council ludes that the institution would not have been selected for
such telecast but for the participation of such ineligible student-athlete during the season of the tele-
cast; any such funds thus remitted shall be devoted to the NCAA postgraduate scholarship program;
and

@) Require that the institution that has been represented in an NCAA championship by such a student-
athlete shall be dafi ial penalty as d ined by the Ct i on I 1 (Revised:
4126701 effective 8/1/01)
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Mr. CHABOT. Ms. Potuto, you are recognized for 5 minutes.

TESTIMONY OF JO POTUTO, VICE CHAIR,
NCAA COMMITTEE ON INFRACTIONS

Ms. PoruTto. Thank you, Mr. Chairman; and thank you Members
of the Subcommittee. I will only highlight a few points here and
otherwise rely on the written testimony that I submitted.

As the Chair indicated, I'm a professor of law at the University
of Nebraska and hold a Chair in constitutional law. I'm here today
in my capacity as the Vice Chair of the Division I Committee on
Infractions.

The NCAA is a private association run by its member institu-
tions through committees with separate and distinct functions that
administer different NCAA bylaws. Staff from the member institu-
tions and their conferences sit on these committees. NCAA staff do
not.

Jeremy Bloom describes, although not accurately, the student-
athlete appeals process. That process, the infractions process and
the enforcement process are all three separate and distinct, with no
overlap of function, membership or even of NCAA administrative
staff support. Infractions and student-athlete reinstatement deci-
sions are appealable to separate appeals committees, again with no
overlap in membership.

The infractions committee decides cases where institutions are
charged with major violations. It does not conduct investigations.
It does not interview witnesses. Its decisions are based solely on
the hearing record. The enforcement staff as well as the involved
institutions, coaches and other individuals each choose what to in-
clude in that hearing record.

The committee is independent and impartial. It has two former
judges—one State, one Federal. It always has had university pro-
fessors as members, currently two and as many as five. Past mem-
bers include law professors Charles Alan Wright, a former Presi-
dent of the American Law Institute and author of a multi-volume
treatise on Federal practice; Frank Remmington, who was a mem-
ber of the Supreme Court’s standing committees for both civil and
criminal procedure; and Jack Friedenthal, co-author of one of the
most widely used civil procedure case books.

The committee also is savvy about intercollegiate athletics. Its
membership deliberately includes athletics administrators. They
have credibility with the member institutions because they under-
stand the particular pressures of college athletics. That same ath-
letics’ experience and background also means they cannot be
conned.

The rules, investigative and adjudicative processes are all there
to ensure that student-athletes have fair and equal opportunities
to compete. An even playing field means more than simply even-
handed and consistent application of rules on the field. It also in-
cludes evenhanded and consistent application of rules off the field.

As directed by the member institutions, the Committee on Infrac-
tions has two critical jobs, first, to provide parties a full and fair
opportunity to be heard and to treat them the same way as others
charged with major violations; second, to ensure the broader sys-
temic interests of NCAA member institutions, to ensure they are
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advanced. These include timely and efficient resolution of cases in
a manner that safely applies NCAA legislation.

As all nine members of the current Supreme Court recently said,
the NCAA is not a State actor. Even so, its enforcement, infrac-
tions, and hearing procedures meet due process standards. In fact,
they parallel, if not exceed, those procedures provided by public in-
stitutions.

Certainly, it is important that all NCAA processes, infractions
and student-athlete reinstatement included, both be fair and seem
to be fair. The perception problem is fed in part by the natural in-
clination of those who suffer adverse findings and penalties to jus-
tify their conduct sometimes by misrepresenting what they did,
sometimes by misrepresenting the process itself, sometimes by
doing both.

As public officials, the Members of this Subcommittee know bet-
ter than I do the potential for media reports to be inadvertently in-
accurate or to create misconceptions by telling only part of the
story. If there are misconceptions about the enforcement, infraction
or student-athlete reinstatement processes, the remedy lies in bet-
ter communication about how these processes work and then per-
haps a more discerning and less uncritical reception of descriptions
by interested and disappointed parties regarding these processes,
not by fixing systems that ain’t broke at the risk of breaking them.

Thank you.

Mr. CHABOT. Thank you very much.

[The prepared statement of Ms. Potuto follows:]

PREPARED STATEMENT OF JOSEPHINE (JO) R. PoTUuTO

I am Josephine (Jo) R. Potuto, the Richard H. Larson Professor of Law at the Uni-
versity of Nebraska-Lincoln College of Law. I am the vice chair of the NCAA Divi-
sion I Committee on Infractions (COI) and in that capacity I submit this written
testimony to the House Judiciary Committee’s Subcommittee on the Constitution.
I appreciate the opportunity provided by the subcommittee to discuss the NCAA in-
fractions process as adopted by the NCAA member institutions. This process pro-
tects the interests of individuals and institutions charged with violations by assur-
ing them a full and fair opportunity to be heard regarding alleged rules violations.
At the same time, this process advances the broader, systemic interests of all NCAA
institutions by providing a timely and efficient resolution of infractions matters in
a manner that treats all institutions equally regarding the assessment of the sever-
ity of violations and the penalties to be imposed.

The NCAA is a private association comprised of approximately 1000 four-year col-
leges and universities (329 in Division I) that have joined together to provide and
administer standardized rules governing the conduct of intercollegiate athletics pro-
grams. It is an association formed, organized, and run by these member institutions.
All NCAA bylaws and rules, including the enforcement process and investigative
procedures, have been adopted by the membership; the administration of these by-
laws and rules (as well as waivers from their application) ultimately is vested in
Eommittees comprised of staff members from member institutions or their con-
erences.

NCAA BYLAWS

As adopted by the membership, NCAA bylaws regulate, among other things, re-
cruiting, academic eligibility, financial aid, awards and benefits for student-athletes,
competition and practice limitations, and amateurism issues. In the totality of their
interrelationship, NCAA bylaws and regulations advance and preserve the collegiate
model of competitive athletics. They are implemented with the prime objective to
protect and enhance the educational and physical well-being of all student-athletes
and they reflect considered judgment as to how best to balance a host of competing
and legitimate interests, including the varying interests of different cohorts of stu-
dent-athletes. NCAA bylaws and regulations also, and obviously, are intended to as-
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sure that any competitive advantage realized by particular athletics programs,
teams, or student-athletes is achieved through fair play, rules compliance, ethical
conduct, and good sportsmanship, and not by willful violation, rules avoidance, eva-
sion, or ignorance.

First and foremost among the responsibilities imposed by all member institutions
on each member institution is that of institutional control of its athletics program
to assure rules compliance, academic integrity, student-athlete well-being, and the
promotion of the highest level of sportsmanship and ethical conduct. Institutional
control, as adopted by the membership, locates the primary responsibility for rules
compliance squarely on each institution and requires each institution both to self-
police and to self-report when potential violations are uncovered. If we lived in a
world where all institutions at all times had perfect ability and willingness to self-
police AND where all institutions at all times had perfect trust and confidence in
the self-policing of all other institutions AND where self-policing handled exclusively
at the institutional level nonetheless achieved across all institutions a consistent ap-
proach to evaluation of the severity of violations and the appropriate penalties at-
tendant on any such violations, THEN there would be need for neither NCAA en-
forcement staff nor the Committee on Infractions. In the real world, however, both
are necessary to assure the integrity of the process and consistency of treatment
among and between institutions. In the real and competitive world of intercollegiate
athletics, moreover, both are necessary to provide a comfort level to each institution
that all are being held to the same standard.

NCAA violations may be major or secondary. They may be committed by coaches
or other institutional staff members or those acting at their behest, by individuals
formally outside an athletics department but nonetheless sufficiently associated
with it to be considered representatives of the program (boosters), and by prospec-
tive or enrolled student-athletes. The Committee on Infractions hears only those
cases involving potential major violations in which there is potential institutional
culpability. Institutions are responsible for the conduct of their staff members and
for the conduct of student-athletes and others when such conduct is known, or in
the appropriate exercise of oversight and monitoring should have been known, by
the institution.

SEPARATE COMMITTEES; SEPARATE STAFFS; SEPARATE FUNCTIONS

The enforcement and student-athlete reinstatement processes are separate, per-
form different functions, and are handled by different NCAA committees. The en-
forcement and student-athlete reinstatement staffs are separate and comprised of
different staff members. The student-athlete reinstatement staff reports to the vice-
president for membership services, not the vice-president for enforcement. The
membership and role of the COI is separate and distinct both from the enforcement
staff and the enforcement process and the student-athlete reinstatement staff and
from the student-athlete reinstatement process.

STUDENT-ATHLETE REINSTATEMENT PROCESS

If a violation occurs that affects a student-athlete’s eligibility, it is the institution’s
responsibility to declare the student-athlete ineligible and, in the event restoration
of eligibility is desired, to seek reinstatement through the NCAA student-athlete re-
instatement process. In only about one percent of the cases is the violation so seri-
ous and the responsibility of the student-athlete so significant that reinstatement
is not warranted. In the other 99 percent of these cases, a student-athlete’s eligi-
bility is fully reinstated or reinstated with conditions.

On commission of major and certain secondary violations a student-athlete is in-
eligible for competition from the time that an institution discovers the violation
until the matter is resolved by the student-athlete reinstatement process. In cases
where restoration of eligibility is desired, the process typically requires that the in-
stitution file a petition for reinstatement on behalf of the ineligible student-athlete,
setting forth the facts and circumstances of the violation as determined by the insti-
tution. The student-athlete reinstatement staff has the authority to resolve rein-
statement matters in order to expedite the process, and to entertain waivers. This
authority may be exercised, however, only pursuant to national guidelines and
precedent established by the Student-Athlete Reinstatement Committee and the 49-
member Management Council. This process also provides a right of appeal to the
Student-Athlete Reinstatement Committee. The Division I Student-Athlete Rein-
statement Committee is composed of five individuals from various Division I institu-
tions and conference offices.

The student-athlete reinstatement process provides for the evaluation of informa-
tion submitted by an NCAA member institution on behalf of a prospective or en-



38

rolled student-athlete who has been involved in violations of NCAA regulations that
affect eligibility. The institution submitting the reinstatement request 1s responsible
for determining the facts of the case and what violations have occurred. Once a case
reaches the reinstatement staff, an institution already has decided that NCAA viola-
tions were committed. The objective of the reinstatement staff review is to assess
the degree of responsibility of the student-athletes and to determine appropriate
conditions for reinstatement of eligibility, if any, pursuant to national standards es-
tablished by NCAA member institutions, and the Management Councils and Stu-
dent-Athlete Reinstatement Committees of Divisions I, II, and III. The reinstate-
ment staff has no authority to make a finding of violations. Its sole authority is to
determine if reinstatement is warranted, and under what conditions.

ENFORCEMENT PROCESS

It is the responsibility of the NCAA enforcement staff to conduct investigations
of potential NCAA violations within the procedural and investigative parameters set
forth by the membership and the COI (Bylaws 19 and 32) and to present to the COI
cases the enforcement staff has determined to involve commission of major viola-
tions for which institutions are responsible. Specific enforcement staff responsibil-
ities include collecting and validating information to determine the possible exist-
ence of a violation; classifying violations as major or secondary; tape recording or
otherwise memorializing the substance of an interview; disclosing the purpose of a
campus visit; permitting representation of counsel at interviews; providing institu-
tions and individuals alleged to have committed major violations timely notice of an
inquiry that includes a list of particulars relevant to the violation; providing timely
disclosure of information relevant to an alleged violation; maintaining a custodial
file of all information relevant to an investigation at a location convenient to institu-
tions, individuals, and their counsels; conducting a pre-hearing conference inde-
pendent of the COI to narrow the issues in dispute and to gain information leading
to the possible amendment or withdrawal of allegations; and to provide an enforce-
ment staff case summary for the COI hearing that sets forth the allegations, to-
gether with the facts and circumstances relied on to substantiate the allegations.

The enforcement process is cooperative, not adversarial. Although, obviously and
necessarily, preparing an enforcement staff case summary and presenting a case to
the COI entails a staff determination that there is sufficient information from which
to believe that major violations were committed, nonetheless the enforcement staff
is required to present exculpatory as well as inculpatory information and to present
a balanced rendition that gives full sway to information indicating that violations
either were not committed or cannot be proved to the evidentiary standard required
by the COIL. In addition, the enforcement staff has the general responsibility to as-
sist institutions and individuals in their efforts to gather information relevant to al-
leged violations. Procedural protections include timely, and periodic, notice of the
progress of an investigation; the right to assistance of counsel; access to all informa-
tion relevant to a violation; and a statute of limitations that, with limited and speci-
fied exceptions, requires that any alleged violation presented to the COI must have
been committed within four years before issuance of a notice that an investigation
has been initiated.

COMMITTEE ON INFRACTIONS

A. In General. The hearing procedures adopted by the membership have produced
an infractions process that most resembles a type of administrative hearing akin to
those employed in hearings conducted at public universities. Self-enforcement and
the cooperative principle are at the heart of the process. The enforcement and hear-
ing processes have evolved over time in response to concerns raised by the member-
ship and others that a better and more balanced process could be implemented.
Among the changes have been the addition of public members to the COI, the cre-
ation of an Infractions Appeals Committee, the addition of a summary disposition
process that avoids the costs in time and money attendant on a full hearing, the
adoption of a formal conflict-of-interest policy for COI members, and the provision
of a database of COI reports.

Other suggested changes have been considered. Among these have been rec-
ommendations that infractions hearings be public and that the hearing process be
turned over to hearing officers. With regard to the use of hearing officers, the mem-
bership adopted bylaws permitting institutions and others appearing before the COI
to request that a hearing officer, rather than the COI, hear the case. In the ten-
plus years this option was available; only one request ever was made and, in that
instance, came from an individual while the institution in the matter preferred a
full hearing. Ultimately, the hearing officer option was eliminated, on unanimous
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votes both of the NCAA Management Council and of the NCAA Board of Directors.
With regard to public hearings, the NCAA, through its membership, has embraced
the philosophical position that confidentiality is an important component of the
process, both in the particular case and with regard to the overall interests of the
membership. The cooperation of witnesses outside the athletics enterprise is often
critical to building and proving a case. Many are willing to provide information and
to be identified within the process both to institutions and individuals alleged to
have committed violations but might be far less willing to provide information if
subject to a full public disclosure. Further, the extreme public interest among media
aﬁd fans might create difficulties in maintaining an appropriate hearing atmos-
phere.

B. Composition and Role. The Division I COI is comprised of eight members who
adjudicate cases and two members who coordinate appeals to the Infractions Ap-
peals Committee. The regulatory and adjudicative process by which the COI oper-
ates was adopted by the membership and at any time may be changed by the mem-
bership when, if, and how a majority of institutions believe change is needed. As
is clear from the regulatory and adjudicative process currently in place, the mem-
bership has a concrete and particular conception of the infractions process and the
role to be played by the COI. It has created a hearing body that (1) is independent
of the NCAA enforcement staff; (2) understands and appreciates the various facets
of administering an athletics program; (3) provides a full and fair opportunity to be
heard by member institutions and staff members alleged to have committed major
violations and provides equal treatment between and among member institutions
and their staffs; (4) is committed to the proper application of the rules and bylaws
adopted by the membership to govern intercollegiate athletics and the conduct and
behaviors of institutions and their staffs, and (5) is mindful of the interests of the
membership as a whole when adjudicating the facts of a particular infractions case.

1. Independence. Independence is assured by the status of COI members, by for-
mal structures of separation, and by the clear demarcation of COI functions. COI
members neither are employed by nor report to the NCAA national office. They are
appointed by the Division I Management Council on recommendations from the var-
ious conferences. Their professional roles outside the NCAA are ones of high respon-
sibility, typically embodying high-level administrative positions. The two public
members of the COI, moreover, not only are not employed by the NCAA but they
also are not employed by any member institution. As such they are independent
both of the NCAA and also of the world of intercollegiate athletics as practiced on
the campuses or in conference offices.

The COI does not investigate alleged major violations. It does not conduct pre-
hearing witness interviews. It does not engage in pre-hearing fact-finding. It does
not participate in pre-hearing conferences. It neither sees nor reviews correspond-
ence between the enforcement staff and institutions or other interested parties. It
neither sees nor reviews information surfaced by the enforcement staff, institution,
coaches or staff members alleged to have committed major violations unless that in-
formation is made a formal part of the hearing record. NCAA staff liaisons to the
COI work exclusively with the COI. They are not members of the enforcement staff.
COI deliberations and case-relevant discussions are confidential within the COI.

2. Experience with the collegiate athletics enterprise. Membership on the COI, in
its totality, reflects a breadth of expertise regarding aspects of intercollegiate ath-
letics and intercollegiate life in general—and deliberately so. The current eight com-
mittee members who sit as the adjudicative body, for example, are, or have been,
athletics directors, coaches, student-athletes, and a conference commissioner. Sev-
eral handle or have handled compliance matters on campus and prepare or have
prepared waiver requests on behalf of student-athletes. From the perspective of the
institution or individuals appearing before the COI, this athletics experience assures
a sensitive appreciation of the athletics enterprise and the particular pressures gen-
erated by college athletics. From the perspective of the membership as a whole, this
athletics experience also assures that the COI will be able properly to evaluate
claims that might seem persuasive or compelling to one with little or no knowledge
of the athletics world. The faculty status of two COI members brings a faculty per-
spective to the table and a focused appreciation of the academic mission. With re-
gard to sensitivity to due process concerns, the COI has as members two former
judges (representing trial and appellate and state and federal court experience) and
three additional lawyers, one of whom dealt with university administrative hearings
in his role as general counsel at his university.

3. Full and Fair Hearing Opportunity and Equality of Treatment. In many, if not
most, cases heard by the COI, there 1s substantial agreement regarding the facts
between the institution and the enforcement staff. Typically the institution and en-
forcement staff have engaged in a cooperative effort to uncover a clear picture of
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the circumstances surrounding potential violations. Often they participate at least
in part in joint interviews. In these cases, as well as in cases in which there is sub-
stantial disagreement, institutions and individuals appearing before the COI have
notice of the allegations charged against them and, in the enforcement case sum-
mary, a list of particulars regarding each allegation and the information relied on
by the enforcement staff. At least some of this information will have been provided
by the institutions during the investigation pursuant to the NCAA cooperative prin-
ciple, which imposes an affirmative duty on member institutions to cooperate with
the enforcement staff in investigating potential violations. Institutions and individ-
uals also have ample pre-hearing opportunity to discuss the allegations with the en-
forcement staff; often these discussions lead to the withdrawal or amending of alle-
gations. Moreover, the only alleged violations that the enforcement staff may
present to the COI are those supported by sufficient information to warrant a con-
clusion that a violation has been committed.

Institutions, coaches, other staff members, and student-athletes who may be sub-
ject to imposition of a penalty have the right to appear, with counsel, at the COI
hearing concerning their institution and to submit a written response. They also
have available to them the complete file of information developed by the enforce-
ment staff that is relevant to the case. They are entitled to submit interview tran-
scripts or tapes, and any other documents they believe relevant to a full consider-
ation of an alleged violation. Yet another aspect of the hearing process is that the
COI may find a violation proved only if it is supported by information that is “cred-
ible, persuasive, and of a kind on which reasonably prudent people rely in the con-
duct of serious affairs.” Not only do NCAA rules mandate the exclusion from COI
consideration of any information provided by a source that is not identified to the
COI, institution, and individuals, subject to a penalty, but the COI considers with
particular care the credibility of individuals providing information, the internal con-
sistency of that information, and any corroborative information. In thus exercising
its adjudicative function, the COI frequently does not make findings of violations.
The final aspect of the due process afforded institutions and individuals is the avail-
ability of an appeal to the Infractions Appeals Committee, both on the merits of any
particular finding and on the penalties imposed.

In sum, then, the procedural protections afforded in the COI adjudicative process
include (a) notice of the allegations; (b) a list of particulars regarding each allegation
that includes the names of individuals providing information and a summary of the
information on which the allegation is based; (¢) an opportunity pre-hearing to dis-
cuss the substance of the allegations and to present information leading to the en-
forcement’s staff’s amendment or withdrawal of allegations; (d) access to all informa-
tion relevant to an allegation; (e) an opportunity, and sufficient time, to provide ex-
culpatory or explanatory information and a written response to the allegations; (f)
a requirement that information provided to the COI must come from sources identi-
fied to the COI and to the institution and any individuals appearing before the COI;
(g) representation by counsel at the hearing; (h) a full opportunity at the hearing
to present one’s case; (i) an independent fact-finder; (j) fact-finding based only on
that information made part of the hearing record; (k) a finding of violation requiring
a high burden of proof; (1) a written report by the COI that sets forth the grounds
for its decision; and (m) the opportunity to appeal adverse findings or penalties to
the Infractions Appeals Committee.

4. Proper application of rules and bylaws. Another function performed by the COI
is to provide consistent, uniform, and informed application of NCAA bylaws and
rules. While the NCAA interpretations process is designed to assure informed and
uniform application of rules, by their nature these interpretations do not cover the
world of potential issues. The student-athlete reinstatement process, as noted ear-
lier, involves no fact-finding but relies instead on the rendition of the facts and cir-
cumstances as provided by an institution. The COI, by contrast, is in the unique
position to evaluate rules and bylaws in the context of concrete factual situations.
The COI takes seriously its responsibility to understand the thrust and significance
of rules and bylaws as adopted by the membership and to assure their correct and
fair application to the conduct and behaviors of institutions and their staffs.

5. Interests of the membership as a whole. There is a natural, perhaps inevitable,
tension between the interests of an institution or individual involved in a particular
infractions case and the interests of the membership as a whole. What might be the
most pleasing resolution of a matter to an institution facing findings and penalties
might be detrimental to the overall policy considerations and interests of the mem-
bership and, in fact, might be so perceived even by the particular institution once
it is removed from the infractions process. The COI is ever mindful of the larger
intercollegiate context into which its findings and reports must fit.
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C. Practical Considerations. The jurisdictional authority of the COI runs to mem-
ber institutions and their staffs. The COI has no subpoena power or other ability
to compel cooperation by those outside institutions, including even family members
of student-athletes or prospective student-athletes. While decisions by the COI un-
deniably may have an impact on individuals who are not institutional staff mem-
bers—boosters, for example—the direct authority to compel cooperation and to im-
pose sanctions is exercised only on member institutions.

Cases within the jurisdiction of the COI are initiated by information received by
the enforcement staff from a number of sources, including media reports. While
often the first information about potential violations is reported by the involved in-
stitution, on occasion a major case is initiated by information provided by an indi-
vidual seeking to remain anonymous. This process is no different from a confidential
informer used in a criminal case or a law firm’s use of a private investigator to fol-
low investigative leads that ultimately produce information relevant to a court pro-
ceeding. In each case, the confidential source’s information serves only as a direc-
tional signal, leading investigators to individuals with information both concrete and
relevant to a charge. It is that information, and those individuals, on which and on
whom the COI relies in making its findings. The use of confidential source informa-
tion is a necessary component of an effective enforcement system. Without such in-
formation, many fewer major infractions cases would be identified and the commis-
sion of many major violations would go undiscovered—to the detriment of all those
institutions and individuals who act with integrity and in compliance with the rules.
In recognition of the procedural fairness due institutions and individuals, however,
NCAA procedures dictate that information provided by a confidential source may
not be presented to the COI and may not be relied on by the COI in making its
findings.

Although a private actor for purposes of formal imposition of the due process pro-
tections of the 14th amendment, the NCAA in its infractions process clearly meets
and very likely exceeds applicable 14th amendment procedural protections. It is a
truism that the process that is due varies according to context, with the highest end
of procedural protections afforded to defendants in criminal cases. The test for what
process constitutionally is due requires an evaluation of the substantive value of the
interest maintained by the individual seeking additional procedural protections (in
other words, whether there is a liberty or property interest at stake), an evaluation
of the likelihood that, and the extent to which, provision of the additional procedural
protection will advance or impede the truth-finding function and reduce or increase
the risk of error in the decision-making, and an evaluation of the fiscal and adminis-
trative burdens of providing additional procedural protection.

Boosters are not subject to NCAA rules or bound by the cooperative principle. Nor
do they have a due process liberty or property interest in the right to make financial
or other contributions to an athletics program, to travel with athletics teams, to
visit locker rooms, to stand on the sidelines at games, or to do a host of other things
enjoyed by them—even when they conduct themselves appropriately and in compli-
ance with NCAA rules and bylaws. Certainly, then, boosters have no due process
liberty or property interest in their continued association with an athletics program
when they are determined to have committed NCAA violations.

Institutions are subject to NCAA rules and are bound by the cooperative principle.
They also are responsible for the actions of boosters and others associated with their
athletics programs when they know, or in the appropriate exercise of institutional
control and monitoring should have known, of booster rules-violative behavior. In
any case in which the institution believes the booster to not be culpable, the institu-
tion has every interest in representing and defending the booster’s interest before
the COI. In these cases, booster interests will be reflected in the university’s re-
sponse in as full a rendition as the university chooses to make. In many cases, how-
ever, the institution independently and prior to hearing itself determines there is
booster culpability and disassociates the booster from its athletics programs. In ei-
ther case, the booster has no independent right to appear before the COI just as
there is no independent, and cognizable, due process interest in maintaining his/her
contact with the athletics program. While certainly procedural protections may ex-
tend beyond what is minimally required by due process, and while a right to appear
would seem to promote booster interests, the impact on the truth-finding function
and institutional and greater public policy considerations must be weighed in the
balance. As to the latter interest, there might well be a detrimental impact reflected
in hearing delays, potential obstructive conduct, and in the overall efficiency of the
process. As to the former interest, it is doubtful that the truth-finding function will
be improved as a booster has a full opportunity to present his/her case through an
institution in any situation in which the institution supports the position of the
booster. Moreover, big-time boosters are fully apprised of NCAA rules as they apply
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to them. There are ample opportunities provided for instruction, including game day
programs, periodic mailings to boosters, and in-person instructional sessions
CONCLUSION

I have attached to my testimony several documents that amplify and add depth
and context to my remarks. Thank you very much for the opportunity to submit this
testimony and attachments.
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ATTACHMENT 1

NCAA Division I Committee on Infractions

The NCAA Division I Committee on Infractions is comprised of eight members who
deliberate and decide infractions cases and two coordinators of appeals who processes appeals before
the NCAA Infractions Appeals Committee. At least two members must come from the general public
and the remaining members must be employed at Division I member institutions.

Gene Marsh, Chair. Marsh is the James M. Kidd, Sr., Professor of Law at the University of
Alabama College of Law where he teaches Commercial Transactions and Consumer Protection Law
and has also served as Director of the University Honors Program. Marsh was Alabama’s Faculty
Athletics Representative from 1996 to 2003 and also served as a member of the Executive Committee
of the Southeastern Conference. Marsh served three years with the U.S. Army’s Presidential Honor
Guard at Fort Meyer, Virginia. He received his B.S. and M.S. degrees from Ohio State University
and his law degree from the College of Law at Washington and Lee University.

Paul Dee. Dee has been the Director of Athletics at the University of Miami since 1993 and for 12
years prior to that was the University’s Vice-President and General Counsel. Dee is an active
member of the Florida Bar Association and has chaired the Judicial Nominating Commission of the
Third District Court of Appeals. Deereceived his B.A. degree from the University of Florida and his
M.Ed. and J.D. degrees from the College of Law at the University of Miami.

Alfred J. (“Jim”™) Lechner. Jr. Lechner, one of two COT members who represent the general public
on the COI, was a United States District Judge for 15 years and prior to that was a New Jersey State
Superior Court Judge. Lechner currently is a litigation partner, specializing in securities litigation and
intellectual property, with the New Jersey law firm of Morgan, Lewis & Bockius. Lechner is a
Lieutenant Colonel in the United States Marine Corps Reserve. He received his B.S. degree from
Kavier University and his law degree from the College of Law at the University of Notre Dame.

Ted Leland. Leland has been the Jaquish & Kenninger Director of Athletics at Stanford University
since 1991. He currently is a Distinguished Visiting Scholar at the Hoover Institution at Stanford and
has taught Sports Psychology and the Philosophy of Sport at, among others, Stanford and
Dartmouth College (where he also was the director of athletics). Leland served as co-chair of the
United States Secretary of Education’s Commission on Opportunity in Athletics and also served a
two-year stint as the chair of the Division I Management Council. Leland has a BA and MA from the
University of the Pacific and has a PhD from Stanford in education/sports psychology.

Andrea Myers. Myers is the athletics director at Indiana State University. Prior to that Myers was
the University’s Associate Athletics Director for Compliance. Myers was a head women'’s basketball
coach for 22 years, 7 at Indiana state and 15 at Vincennes University. Myers has served on the
NCAA Division | Management Council and the Division | Administrative Review Subcommittee.
Myers received her B.S. and M.A. degrees from Indiana State.
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James Park, Jr. Park, one of two COI members who represent the general public on the COL is a
former Kentucky state trial and appellate judge. He currently practices law in Lexington, Kentucky,
with the law firm of Frost Brown Todd LLC. In the past Park has served as a special investigator in
NCAA infractions cases. Park received his B.A. degree from Princeton University, his law degree
from the College of Law at the University of Kentucky, and his master of laws degree from Yale
University. He is a life member of the American Law Institute.

Josephine (Jo) R. Potuto. Potuto is the Richard H. Larson Professor of Constitutional Law at the
University of Nebraska College of Law where she teaches Constitutional Law and Sports Law.
Potuto is a member of the American Law Institute and a past member {1980 to 1997) of the U.S.
District Court, D. Neb., Federal Practice Committee. Potuto was the project director and reporter
(principal drafter) for the Uniform Law Commissioners (NCCUSL) Model Sentencing and
Corrections Act as well as the reporter for the Nebraska Supreme Court Project to Draft Model Jury
Instructions for Criminal Cases. Potuto has been Nebraska’s faculty athletics representative since
1997; she currently serves on the Division | Management Council and the Division | Administrative
Review Subcommittee. Potuto received her B.A degree from Douglass College, her MLA. degree
from Seton Hall University, and her J.D. degree from the College of Law at Rutgers University.

Tom Yeager. Yeager, the commissioner of the Colonial Conference since 1985, was the chair of the
COI from 2001 to 2004. Between 1976 and 1985 Yeager was a member of the NCAA enforcement
staff and also served as director of NCAA legislative services. Yeager is a past president of the
University Commissioners Association and executive vice president of the Collegiate Commissioners
Association. He has served on the NCAA Council and various other NCAA committees. Heis a
former collegiate gymnast who received his B.S. and M.Ed. degrees from Springfield College.

Jerrv R, Parkinson. Parkinson, one of two coordinators of appeals for the COL, is the dean of the
College of Law at the University of Wyoming where he teaches Criminal Procedure and Education
Law. Before becoming the Wyoming Law Dean, Parkinson was a member of the faculty of the
College of Law at the University of Oklahoma. Parkinson has served as a deputy United States
Marshal. Among other things, Parkinson co-authored The Law of Student Expulsions and
Suspensions (1999). Parkinson received a B.S. degree from Northern State College, an M.P.A. from
the University of South Dakota, and his law degree from the College of Law at the University of
lowa.

Brian Halloran. Halloran, one of two coordinators of appeals for the COI, maintains a sophisticated
national commercial law practice in Malibu California and is a developer and investor in renewable
energy projects, In addition, Halloran is engaged in scholarly research in the area of gender equity
participation in collegiate athletics under Title IX, with his wife, Professor Maureen Weston of the
Pepperdine University School of law. Halloran is a Phi Beta Kappa graduate of the University of
Colorado where he obtained his B.A. His law degree, Order of the Coif, is also from the University
of Colorado.
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Former Members. Former members of the COI include Fred Lacey and Phillip Tone, United States
district judges; James Richardson, a state court judge in New Mexico; Charles Alan Wright, professor
of law at the University of Texas College of Law, president of the American Law Institute, and co-
author of'a 54-volume treatise on federal practice; Roy Kramer, for 12 years the Commissioner of the
Southeast Conference; and deans of the Colleges of Law at, among others, Arizona State University
{(Milton Shroeder); George Washington University (Jack Friedenthal); the University of Kentucky
(Bill Mathews); the University of Oklahoma (David Swank); the University of Tennessee (Marilyn
Yarbrough); the University of Washington (Harry Cross); and the University of Wisconsin (George
Young and Frank Remington). Remington also served as the Reporter for the Advisory Committee
on the Federal Rules of the United States Supreme Court and on the Standing Committee for the
Federal Rules of Procedure, both civil and criminal.
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ATTAGHMENT 2

2.1 THE PRINCIPLE OF INSTITUTIONAL CONTROL AND RESPONSIBILITY

2.1.1 Responsibility for Control. [*] It is the responsibility of each member institution to
control its intercollegiate athletics program in compliance with the rules and regulations of the
Association. The institution’s chief executive officer is responsible for the administration of all
aspects of the athletics program, including approval of the budget and audit of all expenditures.

2.1.2 Scope of Responsibility. [*] The institution’s responsibility for the conduct of its
intercollegiate athletics program includes responsibility for the actions of its staff members and
for the actions of any other individual or organization engaged in activities promoting the
athletics interests of the institution.

2.8 THE PRINCIPLE OF RULES COMPLIANCE

2.8.1 Responsibility of Institution. [*] Each institution shall comply with all applicable rules
and regulations of the Association in the conduct of its intercollegiate athletics programs. It shall
monitor its programs to assure compliance and to identify and report to the Association instances
in which compliance has not been achieved. In any such instance, the institution shall cooperate
fully with the Association and shall take appropriate corrective actions. Members of an
institution’s staff, student-athletes, and other individuals and groups representing the institution’s
athletics interests shall comply with the applicable Association rules, and the member institution
shall be responsible for such compliance.
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ATTACHMENT 3

PRINCIPLES OF INSTITUTIONAL CONTROL
AS PREPARED BY THE NCAA DIVISION I COMMITTEE ON INFRACTIONS

"CONTROL" IS DEFINED IN COMMON-SENSE TERMS.

In determining whether there has been a lack of institutional control when a violation of
NCAA rules has been found it is necessary to ascertain what formal institutional policies
and procedures were in place at the time the violation of NCAA rules occurred and
whether those policies and procedures, if adequate, were being monitored and enforced.
It is important that policies and procedures be established so as to deter violations and not
merely to discover their existence after they have taken place. In a case where proper
procedures exist and are appropriately enforced, especially when they result in the prompt
detection, investigation and reporting of the violations in question, there may be no lack of
institutional control although the individual or individuals directly involved may be held
responsible.

In a situation in which adequate institutional procedures exist, at least on paper, a
practical, common-sense approach is appropriate in determining whether they are
adequately monitored and enforced by a person in "control."  Obviously, general
institutional control is exercised by the chief executive officer of a member institution.
However, it is rare that the chief executive officer will make decisions specifically affecting
the operations of the institution's athletics program. Instead, the day-to-day duties of
operation, including compliance with NCAA rules, will have been delegated to
subordinates either by specific action or by the creation of appropriate job descriptions.
Moreover, it is usually left to senior subordinates, such as the director of athletics, further
to delegate various duties regarding compliance with NCAA rules.

Tn most institutions, especially those with large and varied athletics programs, such
delegations are made to a number of individuals who are expected to exercise control over
compliance with regard to specific aspects of the program. The specific obligations of
such individuals should be in writing, and not merely an understanding among the senior
officials of the university and the athletics department. Not only the director of athletics,
but other officials in the athletics department, the faculty athletics representative, the head
coaches and the other institutional administrators outside of the athletics department
responsible for such matters as the certification of athletes for financial aid, practice and
competition, are expected to assume a primary role in ensuring compliance. Even though
specific action has been taken to place responsibility elsewhere, these individuals will be
assumed to be operating on behalf of the institution with respect to those responsibilities
that are logically within the scope of their positions. Their failure to control those matters
so as to prevent violations of NCAA rules will be considered the result of a lack of
institutional control.
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Principles of Institutional Control
Division I Committee on Infractions
Page no. 2

B. VIOLATIONS THAT DO NOT RESULT FROM A LACK OF INSTITUTIONAL
CONTROL.

An institution cannot be expected to control the actions of every individual who is in some
way connected with its athletics program. The deliberate or inadvertent violation of a rule
by an individual who is not in charge of compliance with rules that are violated will not be
considered to be due to a lack of institutional control:

« if adequate compliance measures exist;
« if they are appropriately conveyed to those who need to be aware of them;
« if they are monitored to ensure that such measures are being followed; and

« if, on learning that a violation has occurred, the institution takes swift action.

C. ACTS THAT ARE LIKELY TO DEMONSTRATE A LACK OF
INSTITUTIONAL CONTROL.

The following examples of a lack of institutional control are not exclusive, but they should
provide important guidance to institutions as to the proper control of their NCAA
compliance affairs.

1. A person with compliance responsibilities fails to establish a proper system
for compliance or fails to monitor the operations of a compliance system
appropriately.

When an individual is responsible for ensuring that a particular rule or set of rules
is not violated, that person will be considered to be exercising institutional control.
That individual must not only ensure that the rules are known by all who need to
know them but must also make proper checks to ensure that the rules are being
followed.

It is important for institutions to understand that the mere compilation and
distribution of rules and regulations, along with written compliance procedures, is
not sufficient if no one regularly checks on the actual operations of the system.

2. A person with compliance responsibilities does not take steps to alter the
system of compliance when there are indications the system is not working.

1996-97 NCAA Guide to Rules Compliance
Principles of Institutional Control
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Principles of Institutional Control
Division I Committee on Infractions

Page no. 3

If a system of control is in place, a single deviation by a member of the athletics
staff or a representative of the institution's athletics interests will not be considered
a lack of institutional control. However, if there are a number of violations, even if
they all are minor, indicating that the compliance system is not operating
effectively, the person(s) responsible cannot ignore the situation, but must take
steps to correct the compliance system.

A supervisor with overall responsibility for compliance, in assigning duties to
subordinates, so divides responsibilities that, as a practical matter, no one is,
or appears to be, directly in charge.

The failure to designate who is responsible for ensuring compliance with NCAA
rules is a serious breach of the obligations of a university athletics administrator.
Individuals are unable to operate appropriately if they are uncertain of their duties
and obligations. Moreover, those subordinates who are not in charge must know
who is. They need to know the person or persons to whom they can turn for
advice before taking an action that may be questionable. They also need to know
to whom and how to report violations that come to their attention.

Compliance duties are assigned to a subordinate who lacks sufficient
authority to have the confidence or respect of others.

A supervisor may be acting in good faith when assigning responsibility for
compliance to an athletics department secretary, or a student intern, or to someone
who does not have stature in the organization. Nevertheless, that very action often
makes it appear that the institution is not serious about compliance. If coaches,
alumni, boosters and others do not respect the person responsible, they may well
ignore that individual. Violations that occur may then be considered the result of a
lack of institutional control.

The institution fails to make clear, by its words and its actions, that those
personnel who willfully vielate NCAA rules, or who are grossly negligent in
applying those rules, will be disciplined and made subject to discharge.

Any operating compliance system may be thwarted by an individual who acts
secretly in violation of the rules or who fails to ascertain whether a questionable
action is or is not permissible. If an institution does not make clear that individual
violations of NCAA rules will result in disciplinary action against the involved
individual, and if it does not actually discipline those who are found to have
violated such rules, it has opened the door to permitting further violations. In such
a case, future violations of an individual nature will constitute failures of
institutional control.

1996-97 NCAA Guide to Rules Compliance
Principles of Institutional Control
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The institution fails to make clear that any individual involved in its
intercollegiate athletics program has a duty to report any perceived
violations of NCAA rules and can do so without fear of reprisals of any kind.

Compliance is everyone's obligation. Loyalty to one's coworkers, student-athletes,
or athletics boosters cannot take precedence over loyalty to the institution and its
commitment to comply with NCAA rules. There is a lack of institutional control if
individuals are afraid to report violations because they have reason to fear that if
they make such a report there will be negative consequences.

A director of athletics or any other individual with compliance
responsibilities fails to investigate or direct an investigation of a possible
significant violation of NCAA rules or fails to report a violation properly.

When a director of athletics or any other individual with compliance
responsibilities has been informed of, or learns that there exists a possible
significant violation of NCAA rules, and then fails to ensure that the matter is
properly investigated, there is a lack of institutional control. Similarly, if an actual
violation of NCAA rules comes to the attention of the director of athletics or a
person with compliance responsibilities and there is a failure to report the violation
through appropriate institutional channels to a conference to which the institution
belongs and to the NCAA, such failure constitutes a lack of institutional control.

A head coach fails to create and maintain an atmosphere for compliance
within the program the coach supervises or fails to monitor the activities of
assistant coaches regarding compliance.

A head coach has special obligation to establish a spirit of compliance among the
entire team, including assistant coaches, other staff and student-athletes. The head
coach must generally observe the activities of assistant coaches and staff to
determine if they are acting in compliance with NCAA rules. Too often, when
assistant coaches are involved in a web of serious violations, head coaches profess
ignorance, saying that they were too busy to know what was occurring and that
they trusted their assistants. Such a failure by head coaches to control their teams,
alone or with the assistance of a staft member with compliance responsibilities, is a
lack of institutional control.

This is not to imply that every violation by an assistant coach involves a lack of
institutional control. If the head coach sets a proper tone of compliance and
monitors the activities of all assistant coaches in the sport, the head coach cannot

1996-97 NCAA Guide to Rules Compliance
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be charged with the secretive activities of an assistant bent on violating NCAA
rules.

D. COMPLIANCE MEASURES IN PLACE AT THE TIME OF VIOLATION AS A
FACTOR IN DETERMINING WHETHER OR NOT THERE HAS BEEN A
LACK OF INSTITUTIONAL CONTROL.

Institutions are eager to learn what measures can be taken to reduce the likelihood that in
the event a violation does occur, it will result in a finding of a lack of institutional control.
The following are some of the steps that assist an institution in avoiding such a finding. It
must be emphasized, however, that the presence of such measures are not a guarantee
against such a finding. The way in which the measures are carried out and the attitude
toward compliance within the institution are vital factors.

The NCAA rules applicable to each operation are readily available to those
persons involved in that operation.

Those individuals involved in recruiting activities should have ready access to the
recruiting rules, and those university staff members engaged in determining
eligibility for financial aid, practice and competition should have ready access to
the NCAA rules governing those matters.

Appropriate forms are provided to persons involved in specific operations to
ensure that they will properly follow NCAA rules.

With respect to certain operations, specific forms or checklists can be of great help
in assuring compliance with NCAA rules. Clerical employees may find the rules
themselves daunting. But if they can follow a form, many problems can be
obviated. This is certainly true with regard to such matters as ensuring that
student-athletes do not receive excessive financial aid individually or by sport, that
initial eligibility standards are met, and that continuing eligibility standards are
properly enforced.

A procedure is established for timely communication among various
university offices regarding determinations that affect compliance with
NCAA rules.

1996-97 NCAA Guide to Rules Compliance
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For example, there should be a method of direct communication between the
registrar and the department of athletics so that the latter learns at once if an
enrolled student-athlete drops a course that brings that student-athlete below the
required number of units for eligibility to participate.

Meaningful compliance education programs are provided for personnel
engaged in athletically related operations.

It is important that new personnel, both coaches and administrative staff members,
receive training regarding NCAA rules that are relevant to their positions shortly
after beginning employment. The institution should also continue to educate its
staff by conducting compliance sessions on a regular basis for all involved
personnel as refresher courses, with an emphasis on changes in NCAA rules. Not
infrequently, persons who have been involved in intercollegiate athletics for many
years and who violate long-standing rules attempt to excuse their actions on the
grounds that they were unaware that their activities constituted a violation. On
occasion such personnel rely on long outdated interpretations of legislation that
have been eliminated or dramatically altered for a number of years.

Obviously the nature and strength of the compliance education program is of
significance. Educational programs run by the NCAA and by various conference
offices may, because of the expertise of those involved, be superior to training by
in-house personnel.

Informational and educational programs are established to inform athletics
boosters of the limitations on their activities under NCAA rules and of the
penalties that can arise if they are responsible for rule violations.

Distribution of rules education materials (e.g. brochures and articles) to season
ticket holders is significant as are special programs for booster organizations.

Informational and educational programs are established for student-athletes
regarding the rules that they must follow.

All institutions conduct information sessions for student-athletes and obtain the
required signed statements from each. However, the extent to which these are
truly informative and are taken seriously varies. The extent to which these
sessions are made important by the institution is a significant factor.

An internal monitoring system is in place to ensure compliance with NCAA
rules.

1996-97 NCAA Guide to Rules Compliance
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10.

It is of significance if, on a regular basis, a person (or persons) charged with
monitoring compliance frequently checks operations throughout the athletics
department and related departments of the university. Such a person should make
certain that required forms are being utilized and utilized properly. A compliance
person should speak with all coaches frequently and regularly to find out if they
have any concerns or questions about what they can or cannot do or what they
have already done. A compliance person should be aware of what actions have
been taken with regard to a variety of areas, including recruitment, awarding of
financial aid, practice requirements and travel arrangements. From time to time the
compliance person should meet with student-athletes in the various sports to see if
any problems exist. All potential violations must be reported and an investigation
must ensue in accordance with appropriate institutional procedures.

Other internal monitoring measures are also of significance, including one-on-one
meetings between coaches and the athletics director, and meetings of university
committees on athletics in which student-athletes and others are involved.

An external audit of athletics compliance is undertaken at reasonable
intervals.

An important control exists if an independent university or outside unit undertakes
audits of the athletics enterprise to determine if there have been violations of
NCAA rules and to suggest changes in operating methods and procedures
wherever such action could eliminate the danger of future violations.

The chief executive officer and other senior administrators make clear that
they demand compliance with NCAA rules and that they will not tolerate
those who deliberately violate the rules or do so through gross negligence.

It is an important factor when the senior administrators in an institution by word
and, when necessary, by action make clear that compliance is vital. The pressure
to run a winning program must not overcome the dedication of the institution to
ethical conduct in all aspects of its athletics program and to compliance with
NCAA regulations.

The institution and its staff members have a long history of self-detecting,
self-reporting and self-investigating all potential violations,

1996-97 NCAA Guide to Rules Compliance
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ATTACHMENT 4

BYLAW, ARTICLE 19
Enforcement .

19.01 General Principles .333 19.4  Notice of Charges and
19.02 Definitions and Application: .333 Opportunity to Appear
191 Committee on Infractions .334 19.5 Penalties......
19.2  Appeals Committees... .335 19.6 Rights of Member to Appeal
19.3  Establishment and Revision of 19.7  Restitution....
Enforcement Policies and
F 335

19.01 GENERAL PRINCIPLES

19.01.1 Mission of NCAA Enforcement Program. It shall be the rmssmn of the NCAA enforcement
program to eliminate violations of NCAA rules and impose occur.
The program is committed to fairess of procedures and the timely and itabl i} of 1

cases. The achievement of these objectives is essential to the conduct of a viable and effective enforcement
program Further, an important consideration i in imposing penaltles is to provide fairness to uninvolved

t-athletes, coaches, ad ators, and other i Adopted: 1/11/94)
19.01.2 dividual ipl hy or associated with member institutions for the
administration, the canduct or the hing of intercoll thietics are, in the final analys:s teachers of

young people. Their responsibility is an affirmative one, and they must do more than avoid improper con-
duct or questionable acts. Their own moral values must be so certain and positive that those younger and
more pliable will be influenced by a fine example. Much more is expected of them than of the less critically
placed citizen.

19.01.3 llity to All ives of member instituti shall fully
with the NCAA enforcement staff, Committee on Infractions, Infractions Appeals Committee and
Management Council to further the objectives of the Association and its enforcement program. The
enforcement policies and proced are an d part of the i llegiate athletics program of each
member institution and require full and e by all i ives of any rel-
evant information requested by the NCAA enforcement staff, Committee on Inftactwns or Infractions
Appeals Committee during the course of an inquiry.

19.01.4 Violations by Institutional Staff Members. Institutional staff members found in violation of
NCAA regulatmns shall be subject to disciplinary or corrective action as set forth in the provisions of the
NCAA proced whether such violations occurred at the certifying institution or during the
individual’s previous employment at another member institution.

19.01.5 Nature of Penalty Structure. As a guiding principle, a penalty imposed under NCAA enforce-
ment policies and procedures shonld be broad and severe if the violation or violations reflect a general dis-
regard for the governing rules; in those instances in which the violation or violations are isolated and of
relative insignificance, then the NCAA penalty shall be specific and limited. Previous violations of NCAA
legislation shall be a contributing factor in determining the degree of penalty.

19.02 DEFINITIONS AND APPLICATIONS

19.02.1 Show-C; Order. A sh order is one that requires a member institution to demon-
strate to the satisfaction of the Committee on Infractions (or the Infractions Appeals Committee per Bylaw
19.2) why it should not be subject to a penalty (or additional penalty) for not taking appropnate discipli-
nary or correc‘hve actmn against an institutional staff member or of the ion’s athlet-
ics int d by the i as having been involved in a violation of NCAA regulations that
has been found by the committee. (Revised: 1/10/95, 4/24/03)

19.02.2 Types of Violations

19.02.21 LA dary violation is a violation that is isolated or inadvertant
in nature, provides or is mtended to provide only a minimal recruiting, competitive or other advan-
tage and does not include any significant recruiting inducement or extra benefit. Multiple sec-
ondary violations by a member institution may collectively be considered as a major violation.
(Revised:1/11/94)

333

-
©©

—
=
L
=
L
Q
[va
(@]
[t
=
L




55

19.02.2.2 Violation, Major. All violations other than dary violations are major 8,
specifically including those that provide an extensive recruiting or competitive advantage.
(Revised: 1/11/94)

49.02.3 New Evidence. New evidence is evidence that could not reasonably be ascertained prior to
the Committee on Infractions hearing. (Adopted: 1/6/96)

19.1 COMMITTEE ON INFRACTIONS

The Management Council shall appoint a Committee on Infractions, which shall be responsible for
administration of the NCAA enforcement program.

19.1.1 position of i The i shall be d of ten members, seven of
whom shall be at present or previously on the staff of an active member institution or member confer-
ence of the Association, no more than three and no less than two of whom shall be from the general
public and shall not be associated with a collegiate in itution, or profe 1 or similar
sports organization, or represent coaches or athletes in any capacity. One of the members shall serve
as chair and one member shall serve as vice-chair. Two members shall be elected as coordinators of
appeals, one of whom may be a public ber. Two iti shall be allocated for men, two allocated
for women and six unallocated. There shall be no subdivision restrictions except that all nonpublic
members may not be from the same subdivision; however, the coordinators of appeals shall not be con-
sidered in determining whether such a requirement is satisfied. (Revised: 1/16/93, 10/27/98,
10128199, 1/11/00, 11/1/01, 11/31/02)

19.4.1.1 Quorum. Four members present and voting shall constitute a quorum for conduct of com-
mittee business, it being understood that the chair shall make a special effort to have full commit-
tee attendance when major infractions cases involving violations are to be considered.

19.1.1.2 Temporary Substitutes. If it appears that one or more members of the committee will be
unable to participate in the hearing of a case, the chair may request the Managemeni Council to
designate a former member or members of the committee to rejoin the committee for purposes of
the consideration and disposition of that case.

19.1.1.3 Term of Office. A member shall serve a three-year term, which shall commence on the
first day of September following the member’s election. A member may be reappointed but shatl
not serve more than nine years on the committee, with the exception of the position of coordinator
of appeals, which may be filled by a former member of the committee who had previously served
nine years. In such instances, a minimum period of three years must have elapsed between the
date the committee member previously relinquished duties with the committee and reappointment
to the committee as the coordinator of appeals. As with a regular member of the committee, the
coordinator of appeals shall serve a three-year term, which commences on the first day of
September following the coordinator of appeal’s selection. The coordinator of appeals may be reap-
pointed but shall not serve more than nine years on the committee in that capacity. (Adopted:
1/11100)

19.1.1.4 Duties of the Coordinators of Appeals. The coordinators of appeals shall be responsible
for processing appeals to infraction cases on behalf of the committee. The coordinators of appeals
will be present during institutional hearings before the committee and during subsequent commit-
tee deliberations, but will not be active participants in either. The coordinators of appeals shall

di before the Infractions Appeals Committee. (Adopted:

rep: the i in pr

10/28199, Revised: 10/31102)
19.1.2 Authority of Committee. Disciplinary or corrective actions other than suspension or termi-
nation of membership may be effected by members of the Committee on Infractions present and voting
at any duly called meeting thereof, provided the call of such a meeting shall have contained notice of
the si ion pr ing the disciplinary problem. Actions of the committee in cases involving major
violations, however, shall be subject to review by the Infractions Appeals Committee per Bylaw 19.2,
on appeal. (Revised: 1/16/93, 1 110195, 4/24103)

19.1.2.1 Authority of Vice President for Enforcement. Upon review of information developed by
the enforcement staff or self-reported by the member institution, the vice-president for enforce-
ment services shall identify the charges as invalving alleged major or secondary violations, or mul-
tiple secondary violations that should be viewed as a major violation. Disciplinary or corrective
actions in the case of secondary violations may be effected by the vice-president for enforcement
services. Said actions shall be taken in accordance with the provisions of the enforcement policies
and procedures and shall be subject to review by the committee upon appeal. (Revised: 4/24/03)

~18.1,22 Authority of Committee Chair. In the interim bet tings of the i the

» ¢ chair shall be empowered to act on behalf of the committee, subject to committee approval at its

next meeting. If at any time, at a meeting or between meetings, the chair is unavailable to act as
such, the vice-chair is empowered to exercise the functions of the chair. (Revised: 11/1/01)
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19.1.2.3 Authority of infractions Appeals Committee. The Infractions Appeals Committee per
Bylaw 19.2, shall hear and act upon an institution’s or involved individuals appeal of the findings
and/or penalties of major violations by the Committee on Infractions. (Revised- 1/16/. 93, 1/10/95,
4/24/03)

st

19.1.3 Duties of Committee. The duties of the Committee on Infractions shall be as follows: (Revised:

4/24/03)

(a) Consider complaints that may be filed with the Association charging the failure of any member to
maintain the academic or athletics standards required for membership or the failure of any member to
meet the conditions and obligations of membership in the Association;

(b) Formulate and revise, in accordance with the requirements of Bylaw 19.3, a statement of its estab-
lished operating policies and procedures, including investigative guidelines (see Bylaw 32);

(¢ Determine facts related to alleged violations and find violations of NCAA rules and requirements;

(d) Impose an appropriate penalty or show-cause requirement on a member found to be involved in a
major violation (or, upon appeal, on a member found to be involved in a secondary violation), or recom-

mend to the Board of Directors ion or termi of i and

(e) Carry out any other duties directly related to the administration of the A iation’s t pro-
gram.

19.2 APPEALS COMMITTEES

19.2.1 | i A I i The M: Council shall appoint an Infractions

Appeals Committee, which shall hear and act upon appeals of the findings of major violations by the
C i on Infractions invelving member instituti (Ad. d: 1/16/93, Revised: 1/10/95)

19.2.1.1 Comp of C i The ittee shall be d of five members. At least
one member shall be from the general public and shall not be connected with a collegiate institu-
tion, conference, or professional or similar sports organization, or represent coaches or athletes in
any capacity. The remaining members shall presently or previously be on the staff of an active
member institution or member conference, but shall not serve presently on the Board of Directors.
There shall be no subdivision restrictions except that all nenpublic members may not be from the
same subdivision. (Adopted: 1/16/93, Revised: 10/27/98)

19.21.1.1 Temporary Substitutes. If it appears that one or more of the committee will be
unable to participate in the hearing of a case, the chair may request the Management Council
to designate a former member or members of the committee to rejoin the committee for purpos-
es of consid ion and di ition of that case. (Adopted: 4/22/98)

19.2.1.2 Term of Office. A member shall serve a three-year term, which shall commence on the
first day of September following the member’s election. A member may be reappointed but shall
not serve more than nine years on the committee. (Adopted: 1/9/96)

19.21.3 Authority and Duties of Committee. The committee shall hear and act upon appeals of the find-
ings of major violations by the Cx I on Infractions involving member institutions (see Bylaws 32.107
and 32.11). The committee may establish or amend enforcement policies and procedures set forth in
Bylaws 32.107 and 32.11 that relate directly to the infractions appeals process, subject to review and
approval by the Management Council. (Adopted: 1/16/93, Revised: 1/10/: 95,1/14/97)

19.2.1.3.1 Notification to Membership. To the extent that the infractions appeals policies and
procedures are revised, any member institution involved in the ing of an infractions
appeals case shall be notified immediately of the change and the general membership shall be

advised through The NCAA News. (Adopted: 1/14/97)

19.2.1.3.2 Review by Convention. Policies and procedures established by the Infractions
Appeals Committee, per Bylaw 19.2.1.3, are subject to review and approval by the
Management Council (see Constitution 5.2.3.3), (Adopted: 1/14/97; Revised: 4/24/03)

19.3 ESTABLISHMENT AND REVISION OF ENFORCEMENT POLICIES AND
PROCEDURES

19.3.1' Amendment by Committee and App by M. The Ci i on
qurz?chons may establish or amend the policies and procedures in regard to issues other than those con-
titutional lties, restituti d i duties and structure. A member institution

cerning an
shall be provided notice of alleged NCAA rules violations for which it is charged before any penalty is
imposed, as well as the opportunity to appear before the committee and the opportunity to appeal the com-
mittee’s findings of major violations or penalties (see Bylaws 19.4 and 19.5). The policies and procedures
governing the admini ion of the A iation’s enforcement program, as set forth in Bylaw 32, are sub-
Ject to review and approval by the Management Council at its next regularly scheduled meeting.
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19.3.1.1 Notification to Membership. To the extent that the enforcement policies and procedures
are revised, any member institution involved in the processing of an infractions case shall be noti-
fied immediately of the change and the general membership shall be advised through The NCAA
News.

19.3.1.2 Review by Management Council. Policies and proced blished by the C

on Infractions, per Bylaw 19.3.1, are subject to review and approval in accordance with the legisla-
tive process. (Revised: 4/24/03)

19.3.2 to The policies and procedures set forth
in Bylaw 32 may be ded in d with the legislative process. (Revised: 4/24/03)

19.4 NOTICE OF CHARGES AND OPPORTUNITY TO APPEAR

19.4.1 For Major Viclations. A member under i igation for major violations shall be given the fol-
lowing:

(a) Notice of any specific charges against it and the facts upon which such charges are based; and

(b) An opportunity to appear before the Committee on Infractions (or the Infractions Appeals Committee
per Bylaw 19.2) to answer such charges by the production of evidence (see Bylaw 19.6.2). (Revised:
1/16793,1/10/95, 4/24/03)

19.4.2 For Secondary Violations. A member under investigation for secondary violations shall be
given the following:

(a) Notice of any specific charges against it and the facts upon which stich charges are based; and

(b) An opportunity to provide a written response to the vice-president for enforcement services (or to
appear before the Committee on Infractions upon appeal) to answer such charges by the production of
evidence (see Bylaw 19.6.1).

19.4.3 New Findings. When an institution and involved individual appears before the committee to
discuss a response to the notice of allegations, the hearing shall be directed toward the general scope of the
notice of allegations but shall not preclude the committee from finding any violation resulting from infor-
mation developed or discussed during the hearing. (Revised: 4/24/03)

19.5 PENALTIES

19.5.1 ies for dary Vi i The vice-president for enforcement services, upon

approval by the chair or another member of the C i on Infracti designated by the chair, or the

committee may determine that no penalty is warranted in a secondary case, that an institutional- or con-

ference-determined penalty is satisfactory or, if appropriate, impose a penalty. Among the disciplinary

measures are: (Revised: 1/11/94)

(a) Termination of the recruitment of a prospect by the institution or, if the prospect enrolls (or has
enrolled) in the institution, permanent ineligibility to represent the institution in intercollegiate com-

petition (unless eligibility is restored by the C i on Student-Athlete Rei upon
appeal);
(b) Forfeiture of contests in which an ineligible student-athlete partici d

Prohibition of the head coach or other staff members in the involved sport from participating in any

off-campus recruiting activities for up to one year; (Revised: 1/11/94)

(@ An institutional fine for each violation, with the monetary penalty ranging in total from $500 to $5,000,
except when an ineligible student-athlete participates in an NCAA ch ionship or other px com-
petition, in which case the $5,000 limit shall nt apply; (Revised: 4/26/01 effective 8/1/01)

() A limited reduction in the number of financial aid awards that may be awarded during a specified
period in the sport invelved to the maximum extent of 20 percent of the maximum number of awards
normally permissible in that sport;

() Instibutional recertification that its current athletics policies and practices conform to all requirements
of NCAA regulations;

(@) Suspension of the head coach or other staff members for one or more competitions; (Adopted: 1/11/94)

(h) Public reprimand (to be invoked only in situations where the Committee on Infractions or the vice-
president for enforcement services, upon approval by the committee, determines that a penalty, in

,# addition to any institutional- or conference-determined penalty, is warranted); and (Adopted: 1/11 194)

(i) Requirement that a member institution that has been found in violation, or that has an athletics

department staff member who has been found in. violation of the provisions of NCAA legislation while
ing another institution, show cause why a penalty or an additional penalty should not be

©
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imposed if it does not take appropriate disciplinary or corrective action against the athletics depart-
ment personnel involved, any other institutional empl if the ci 17 warrant or -
tives of the institution’s athl interests. (Adopted: 1/11/94)

19.5.2 ies for Major i v

19.5.2.1 Presumptive Penalty. The presumptive penalty for a major violation, subject to excep-
tions authorized by the Committee on Infractions on the basis of specifically stated reasons, shall
include all of the following:

(a) A two-year probationary period (including a periodic in-person menitoring system and written
institutional reports);

(b) The reduction in the number of expense-paid recruiting visits to the institution in the involved
sport for one recruiting year; (Revised: 1/11/94)

@) A i that all hing staff L in the sport be prohibited from engaging in any off-
campus recruiting activities for u p to one recruiting year; (Revised: 1/11/94)

(d) A requirement that all institutional staff members determined by the committee knowingly to
have engaged in or condoned a major violation be subject to: (Adopted: 1/11/94)

(1) Termination of employment;

(2) Suspension without pay for at least one year;

(8) Reassignment of duties within the institution to a position that does not include contact with
prospective or enrolled student-athletes or ives of the institution’s athletics inter-
ests for at least one year; or

(4} Other disciplinary action approved by the committee.
(e} Areduction in the number of financial aid awards; (Adopted: 1/11/94)
o S 1 precludi competition in the sport, particularly in those cases in which:
(Revised: 1/11/94)
(1) Involved individuals remain active in the program; (Adopted: 1/11794)
(2) Asigni i\ iti d ge results from the violation(s); or (Adopted: 1/11/94)
(3) The violation(s) reflect a lack of institutional control. (Adopted: 1/11/94)
(@) Institutional recertification that the current athletics policies and practices conform to all require-
ments of NCAA regulations.
19.5.2.2 Disciplinary Measures. In addition to those penalties prescribed for secondary violations,
among the disciplinary measures, singly or in combination, that may he adopted by the committee
(or the Infractions Appeals Committee per Bylaw 19.2) and imposed against an institution for
major violations are: (Revised: 1/16/93, 1/11/94, 1/10/95, 4/24/03)
(a) Public reprimand and censure; (Revised: 1/11/94)
() Probation for at least one year; (Revised: 1/11/94)

{¢) A reduction in the number of financial aid awards (as defined in Bylaw 15.02.4.1) that may be
awarded during a specified period;

(d) Prohibition against the recruitment of prospective student-athletes for a sport or sports for a speci-
fied period;

(e) One or more of the following penalties: (Revised: 4/26/01 effective 8/1/01)
(1) Individual records and performances shall be vacated or stricken; or (Revised: 1/11/ 94)
{2) Team records and performances shall be vacated or stricken; or (Adopted: 1/11/94)
(8) Individual or team awards shall be returned to the Association.

) A financial penalty; (Adopted: 4/26/01 effective 8/1/01)

() Ineligibility for any television programs involving coverage of the institution’s intercollegiate ath-
leties team or teams in the sport or sports in which the violations occurred; (Revised: 1/10/92)
(h) Ineligibility for invitational and meets and tour

3

Ineligibility for one or more NCAA championship events;

() Prohibition against an intercoll sports team or teams participating against outside competi-
tion for a specified period;
(k) Ineligibility of the member to vote or its personnel to serve on commitiees of the Association, or

oth;
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(I) Requirement that a member institution that has been fuund in v:olahon, or that has an athletxcs

department staff member who has been found in of the pi of NCAA 1
while ing another insti show cause why:

{1) A penalty or an additional penalty should not be imposed if, in the opinion of the committee
{or the Infractions Appeals Committee per Bylaw 19.2), it does not take appropriate discipli-
nary or corrective act:lon agamst athletics department persunnel involved in the infractions
case, any other i 1 if the ant or r I of the

institution’s athletics interests; or (Revised: 1/10/95, 4124/, 03)

A recommendation should not be made to the membershxp that the institution’s membership
in the A be or t d if, in the opinion of the committee (or the
Infractions Appeals Committee per Bylaw 19.2), it does not take appropriate disciplinary or
corrective action against the head coach of the sport involved, any other institutional employ-
ee if the circumstances warrant or representatives of the institution’s athletics interests.
(Revised: 1/10/95, 4/124/03)

(3) “Appropriate dlsuphnary or correctlve action” as spemﬁed in subparagraphs (1) and (2) above

@

may include, for ter of the contract of the head coach and any

involved; ion or termination of the i status of any other institu-
tional employee who may be involved; severance of relations with an; ive of the
institution’s athletics interests who may be involved; the debarment of the head or assistant

coach from any recruiting or ki for a specified period; and the
prohibition of all recruiting in a specified sport for a specified period.

(4) The nature and extent of such action shall be the determination of the institution after due
notice and hearing to the individuals concerned, but the determination of whether or not the
action is appropriate in the fulfillment of NCAA policies and principles, and its resulting effect
on any institutional penalty, shall be solely that of the committee (or the Infractions Appeals
Committee per Bylaw 19.2). (Revised: 1/10/95, 4/24/03)

(5) Where this requirement is made, the institution shall show cause or, in the alternative, shall
show the appropriate d.\smp].mary or corrective action taken, in writing, to the committee (or
the Infractions Appeals Committee per Bylaw 19.2) within 15 days thereafter. The committee
{or the Infractions Appeals Committee per Bylaw 19.2) may, without further hearing, deter-
mine on the basis of such writing whether or not in its opinion appropriate disciplinary or cor-
rective action has been taken and may impose a penalty or additional penalty; take no further
action, or, by notice to the institution, conduct a further hearing at a later date before making
a final determination. (Revised: 1/10/95, 4/24/03)

19.5.2.2.1 Opportunity to Appear. In the event the i id dditional 1t
to be imposed upon an institution in accordance with Bylaw 19.5.2.2-(1) above, the involved
institution shall be provided the opportunity to appear before the committee; further, the insti-
tution shall be provided the opportunity to appeal (per Bylaw 19.6.2) any additional penalty
imposed by the committee.

19.5.2.3 Repeat Violators

338

19.5.2.3.1 Time Period. An institution shall be considered a “repeat” violator if the Committee
on Infractions finds that a major violation has occurred within five years of the starting date of
a major penalty. For this provision to apply, at least one major violation must have occurred
within five years after the starting date of the penalties in the previous case. It shall not be
necessary that the Committee on Infractions’ hearing be conducted or its report issued within
the five-year period. (Revised: 1/14/97 effective 8/1/97)

19.5.2.3.2 Repeat—Violator Penalties. In addition to the penalties identified for a major vio-
lation, the minimum penalty for a repeat violator, subject to exceptions authorized by the
Committee on Infractions on the basis of specifically stated reasons, may include any or all of
the following: (Revised: 1/11/94)

(a} The prohibition of some or all outside competition in the sport involved in the latest major vio-
lation for one or two sports seasons and the prohibition of all coaching staff members in that
sport from invelvement directly or indirectly in any coaching activities at the institution dur-
ing that period;

(b) The elimination of all initial grants-in-aid and all recruiting activities in the sport involved in
the latest major violation in question for a two-year period;

© The reqmrement that all institutional staff members servmg on the Board Of Directors,
t Council, E: tive C or ot.her of the A tion resign
those positions, it being understood that all insti 1 repr ives shall be ineligible to

serve on any NCAA committee for a period of four years; and

.

.
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(d) The requirement that the institution relinquish its vating privilege in the Association for a
four-year period.

19.5.2.4 Probationary Periods

19.5.2.4.1 Conditions of Probation. The committee (or the Infractions Appeals Committee per
Bylaw 19.2) may identify possible conditions that an institution must satisfy during a proba-
tionary period. Such conditions shall be designed on a by basis to focus on the insti-
tution’s administrative weaknesses detected in the case and shall include, but not be limited
to, written reports from the institution pertaining to areas of concern to the committee (or the
Infractions Appeals Committee), in-person reviews of the institution’s athletics policies and
practices by the NCAA administrator for the Committee on Infractions, implementation of
educational or deterrent programs, and audits for specific programs or teams. If the institution
fails to satisfy such conditions, the committee (or the Infractions Appeals Committee per
Bylaw 19.2) may reconsider the penalties in the case and may extend the probationary peried
and/or impose additional sanctions. (Revised: 1/10/95, 4/24/03)

19.5.2.4.2 Review Prior to Restoration of Membership Rights and Privileges. In the event
the committee imposes a penalty involving a probationary period, the institution shall be noti-
fied that after the penalty becomes effective, the NCAA director for the Committee on
Infractions will review the athletics policies and practices of the institution prior to action by
the committee to restore the institution to full rights and privileges of membership in the
Association. (Revised: 1/10/95)

18.5.2.5 T ision App: Limitati In some inst an institution is rendered ineligi-
ble to appear on television programs. When an institution is banned from such television pro-
grams, the penalty shall specify that the institution may not enter into any contracts or agree-
ments for such appearances until the institution’s probationary status has been terminated and it
has been restored to full rights and privileges of membership. (Revised: 1/10/92)

19.5.2.5.1 Closed-Circuit Telecast i The M: Council is authorized to per-
mit a closed-circuit, telecast, limited to the campus of the opponent of the ineligible institution,
it being understood that no rights fee is to be paid to the ineligible institution.

19.5.2.6 Di iation of Rep! ives of Athleti The di iation of rela-
tions with a representative of an institution’s athletics interests may be imposed on a permanent
basis, for the duration of the applicable probationary period or for another specified period of time.
When an institution is required to show cause why a representative of the institution’s athletics
interests should not be disassociated from its athletics program, such disassociation shall require
that the institution:

(a) Refrain from ting any assist: from the individual that would aid in the recruitment of
prospective student-athletes or the support of enrolled student-athletes;

®
(©

Not accept fi ial assist: for the institution’s athletics program from the individual;

Ensure that no athletics benefit or privilege be provided to the individual that is not generally
available to the publie at large; and

(d) Take such other actions against the individual that the institution determines to be within its
authority to elimi the invol of the individual in the institution’s athletics program.

19.5.2.7 Notification to Regional Acerediting Agency. When an institution has been found to be
in violation of NCAA requirements, and the report reflects academie violations or questionable aca-
dentic procedures, the president shall be authorized to forward a copy of the report to the appropri-
ate regional accrediting agency.

19.5.2.8 Review of Penalty

19.5.2.8.1 Newly Discovered Evidence or Prejudicial Error. When a penalty has been
imposed and publicly announced and the appeal opportunity has been exhausted, there shall
be no review of the penalty except upon a showing of newly discovered evidence (per Bylaw
19.02.3) that is directly related the findings in the case or that there was prejudicial error in
the procedure that was followed in the processing of the case by the committee. (Revised:
1/9/96)

19.5.2.8.1.1 Review Process. Any institution that initiates such a review shall be
required to submit a brief of its appeal to the committee and to furnish sufficient copies of
the brief for distribution to all members of the committee. The committee shall review the
brief and decide by majority vote whether it shall grant a hearing of the appeal.

19.5.2.8.1.2 itution or Co Discipiine as New Evi: . Disciplinary mea-
sures imposed by the institution or its confe b to the NCAA’s action, may
be congidered to be “newly discovered evidence” for the purposes of this section.
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19.5.2.8.1.3 No imposition of New Penalty. If a hearing of the appeal is granted, the com-
mittee may reduce or eliminate any penalty but may not impose any new penalty. The
committee’s decision with respect to the penalty shall be final and conclusive for all pur-
poses.

19.5.2.8.2 Reconsideration of Penalty. The institution shall be notified that should any por-
tion of the penalty in the case be set aside for any reason other than by appropriate action of
the Association, the penalty shall be reconsidered by the NCAA. In such cases, any extension
or adjustment of a penalty shall be proposed by the Committee on Infractions after notice to
the institution and hearing. Any such action by the committee shall be subject to appeal.
19.5.3 Discipline of Affiliated or Corresponding Member
19.5.3.1 Termination or The bership of any affiliated or corresponding member
failing to meet the conditions and obligations of membership or failing to support and adhere to the
purposes and policies set forth in Constitution 1 may be terminated or suspended or the member
otherwise may be disciplined through the following procedure:

(a) The Executive Committee by a two-thirds majority of its members present and voting, may take
such action on its own initiative; or (Adopted: 1/11/89)

(b) The Committee on Infractions, by majority vote, may recommend such action to the Executive
Committee, which may adopt the recommendation by a two-thirds vote of its members present
and voting; and

(¢) The affiliated or corresponding member shall be advised of the proposed action at least 30 days
prior to any Committee on Infractions or Executive Committee meeting in which such action is
considered and shall be provided the opportunity to appear at any such meeting.

19.5.4 R ion to i on  Certification. The Committee on Infractions
may d to the C i on Athletics Certi; that an institution’s certi ion status be
reviewed as a result of the 1 leted infractions case. (Adopted: 1/16/93 effective 1/1/94)

19.6 RIGHTS OF MEMBER TO APPEAL

19.6.1 Appeal of Secondary Violations. A member shall have the right to appeal actions taken by the
vice-president of enforcement services in reference to secondary violations. To appeal the member must
submit written notice of appeal to the C i on Infr The C: on Infractions must
receive the written notice of appeal and any supporting information within 30 days of the date the institu-
tion receives the enforcement staffs decision. (Adopted: 1/16/93 effective 1/1/94)

19.6.2 Appeal of Major Violations. A member shall have the right to give written notice of appeal of
the committee’s findings of major violations (subject to Bylaw 32.10.2), the penalty, or both to the
Infractions Appeals Committee per Bylaw 19.2. (Revised: 1/16/93, 1/10/95, 4/24/03)

19.6.3 Appeal by an Institutional Staff Member. If any current or former institutional staff member
participates in a hearing (either in person or through written presentation) before the Committee on
Infractions and is involved in a finding of a violation against that individual, the individual shall be given
the opportunity to appeal any of the findings in question (subject to the conditions of Bylaw 32.10.2) or the
committee’s declsmn to issue a show-cause order to the Infractions Appeals Committee. Under such cir-

the individual and 1 legal counsel may appear before the appeals committee at the
time it considers the pertinent findings. (Revised: 1/16/93, 1/10/95, 1/6/96, 4/24/03)

19.6.4 Student-Athlete Appeal. If an instituti ludes that i | lication of the rule(s)
would work an injustice on any student- -athlete, an appeal shall be submitted to the Committee on
Student-Athlete R t and 1y reviewe

19.6.4.1 Obligation of Institution to Take Appropri‘ate Action. When the committee (or the
Infractions Appeals Committee per Bylaw 19.2) finds that there has been a violation of the consti-
tution or bylaws affecting the eligibility of an individual student-athlete or student-athletes, the
institution involved and its conference(s), if any, shall be notified of the violation and the name(s)
of the student-athlete(s) involved, it being understood that if the ingtitution fails to take appropri-
ate action, the involved institution shall be cited to show cause under the Association’s regular
enforcement procedures why it should not be disciplined for a failure to abide by the conditions and
obligations of membership (declaration of ineligibility) if it permits the student-athletes to com-
pete. (Revised: 1/10/95, 4/24/03)

19.7 RESTITUTION

If a student-athlete who is ineligible under the terms of the constitution, bylaws or other legislation of the
Association is permitted to participate in intercollegiate competition contrary to such NCAA legislation but
in accordance with the terms of a court restraining order or injunction operative against the institution
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attended by such student-athlete or against the Association, or both, and said injunction is voluntarily
vacated, stayed or reversed or it is finally determined by the courts that injunctive relief is not or was not.
justified, the Management Council may take any one or more of the following actions against such institu-
tion in the interest of restitution and fairness to competing institutions:

(a) Require that individual records and performances achi during participation by such ineligible §tu-
dent-athlete shall be vacated or stricken;

(b) Require that team records and perf: hieved during participation by such ineligible student-
athlete shall be vacated or stricken;

(c) Require that team victories achieved during participati by such ineligible student-athlete shall be
abrogated and the games or events forfeited to the opposing institutions;

(d) Require that individual awards earned during participati by such ineligible student-athlete shall be
returned to the Asgociation, the sponsor or the competing institution supplying same;

(e} Require that team awards earned during participation by such ineligible student-athlete shall be
returned to the Association, the spongor or the competing institution supplying same;

f) Determine that the institution is ineligible for one or more NCAA championships in the sports and in
partici d

the seasons in which such ineligible student-athlet
{g) Determine that the institution is ineligible for invitational and meets and tou in
the sports and in the seasons in which such ineligible student-athlet: partici d

(h) Require that the institution shall remit to the NCAA the institution’s share of television receipts
(other than the portion shared with other conference bers) for ing on any live televisi
series or program if such ineligible student-athlete participates in the contest(s) selected for such tele-
cast, or if the M: t Council ludes that the institution would not have been selected for
such telecast but for the participation of such ineligible student-athlete during the season of the tele-
cast; any such funds thus remitted shall be devoted to the NCAA postgraduate scholarship program;
and

@) Require that the institution that has been represented in an NCAA championship by such a student-
athlete shall be dafi ial penalty as d ined by the Ct i on I 1 (Revised:
4126701 effective 8/1/01)
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ADMINISTRATIVE BYLAW, ARTICLE 32
Enforcement Policies and
Procedures

32.1 Committee on Infractions 32.7  Summary Disposition and
—Special Operating Rules. Expedited Hearing......
32.2  Preliminary Review of 382.7 Committee on Infractions
Information..... Hearings.
323 I igative Procedures 440 32.9  Notification of Committee
32.4  Processing Information for Acti
Secondary Violations.. 442 32.10

32.5 Notice of Inquiry...
32.6 Notice of Allegations.
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Figure 32-2.

32.1 COMMITTEE ON INFRACTIONS — SPECIAL OPERATING RULES

32.1.14 ialif The C i on Infractions, the Infractions Appeals Committee per Bylaw
19.2 and the enforcement staff shall treat all cases before them as confidential until they have been
announced in accordance with the prescribed procedures. (Revised: 1/11/94, 4/24/03)

32.1.2 Public Announcements. The enforcement staff shall not confirm or deny the existence of an
infractions case prior to complete resolution of the case through normal NCAA enforcement procedures.

Haowever, if the involved institution makes a public ing a case, the staff
inf

may confirm the information made public and may correct or i ion about the
investigation that has been made public by the institution or an involved individual. (Revised: 4/24/ 03)

32.1.3 Conflict of Interest. Any member of the Committee on Infractions or the Infractions Appeals
Committee shall neither appear at the hearing nor participate on the committee when the member is
directly d with an institution under i igation or has a personal, professional or institutional
affiliation that reasonably would result in the appearance of prejudice. It is the Tesponsibility of the com-
mittee member, members of the Infractions Appeals Committee per Bylaw 19.2 to remove himself or her-
gelf if a conflict exists. Objectis to the participation of a if member or the Infractions Appeals
Committee member per Bylaw 19.2 should be raised as soon as recognized, but will not be considered
unless raised at least one week in advance of the affected hearing. (Revised: 1/16/98, 1/11/94, 4/24/03)

32.1.4 C incipl The ive principle imposes an affirmative obligation on each
member institution to assist the NCAA enf staff in developing full inft ion to determine
whether a possible violation of NCAA legislation has occurred and the details thereof. An important ele-
ment of the cooperative principle requires that all individuals who are subject to NCAA rules protect the
integrity of an investigation. A failure to do so may be a violation of the principles of ethical conduct. The
NCAA enforcement staff will usually share information with the institution during an investigation; how-
ever, it is understood that the staff, to protect the integrity of the investigation, may not in all instances be
able to share information with the institution. (Adopted: 1/12/99)

32.1.5 Definition of h ivi Involved individuals are former or current student-athletes
and former or current institutional staff members who have received notice of their involvement in alleged
violations through a notice of allegations and have been asked to respond in writing to the allegations and
appear in person to discuss their involvement in a hearing before the NCAA Division I Committee on
Infractions. (Adopted: 4/24/03)

See Figures 32-1 and 32-2, Pages 451-452, for the p ing of a typical i case. —|
32.2 PRELIMINARY REVIEW OF INFORMATION
8221 E Staff to and I igatic Ltisar ibil
ity of the NCAA enforcement staff to conduct investigations relative to a member institution’s fajlure to
comply with NCAA legislation or to meet the conditions and obligations of bership. Infc jon that

an institution failed to meet these obligations shall be provided to the enforcement staff and, if recetved by
the committee or Association’s president, will be channeled to the enforcement staff. (Revised: 4/24/03)

?2.2.1.1 Staff Initiation of igati The staff may initiate an investigation on
its own motion when it receives information that an institution is or has been in violation of NCAA
legislation. (Revised: 4/24/03)
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32212 Self-Di by an i Self-discl shall be idered in establishi
penalties, and, if an institution uncovers a v:olanon prior to its being report/ed to the NCAA and/or
its conference, such discl e shall be idered as a mitigating factor in d the penal-
ty. (Revised: 10/12/94)

32.2.2 | igati H The C: i on Infractions shall provide general guidance to the

enforcement staff through approved and established investigative and procedural guidelines.

32.2.2.1 Initial Staff Resp ibiliti The enf t staff is r ible for evalu-
ating information reported to the NCAA office to determine whether the possible violation should
be handled by correspondence with the involved institution or its conference, or whether the
enforcement staff should conduet its own in-person inquiries.

32.2.2,1.1 Basic Information The enf staff has a responsibility to gather
basic information regarding possible wolatxons and, in doing so, may contact individuals to
solicit information. If information indicating a potential NCAA violation believed to be reliable
is developed, the procedures provided in Bylaw 32.5 (Notice of Inquiry) are undertaken.
(Revised: 4/24/03)

32.2.2.1.2 Identification of Major/Secondary Violation. The enforcement staff shall identify
information developed by it or self-reported by the member institution as alleged major or sec-
ondary violations (as defined in Bylaw 19.02.2). (Adopted: 4/24/03)

32.2.2.1.3 Matters Handled by Correspondence. Matters that clearly are secondary in nature
should be handled promptly by correspondence with the involved institution. (Revised:
4/24103)

32.2.2.2 Conflict of Interest. Any enforcement staff member with a personal relationship or insti-
tutional affiliation that reasonably would result in the appearance of prejudice should refrain from
participating in any manner in the processing of the involved institution’s or individual’s infrac-
tions case. (Adopted: 1/16/93)

32.3 INVESTIGATIVE PROCEDURES

32.3.1 with I igations by the enforcement staff shall be conducted in
accordance wlth the uperatmg policies, procedures a.ud mvestxgatwe guidelines established by the
Ci onk Council and in accordance with By]aw 19.

323.1.1 C ion with Ci i If it ing i ive procedures

during the course of an investigation, the chair (or the full oommlttee if neeessary) may be consult-
ed by the enforcement staff. (Adopted: 4/24/03)

32.3.2 Timely Process. The enforcement staff shall make reasonable efforts to process infractions mat-
ters in a timely manner. (Revised: 4/24/03)

32.3.3 Conflict of Interest. Any enforcement staff member who has or had a2 personal relationship or
institutional affiliation that reasonably would result in the appearance of prejudice should refrain from
participating in any manner in the processing of the involved institution’s or individual’s infractions case.
(Adopted: 4/24/03)

32.3.4 Interviews with Member Institution. The athletics director or other appropriate official of an
institution shall be contacted by the enforcemeut staff in order to schedule interviews on the institution’s
campus with enrolled student-athlet staff 1k or other institutional staff member with
athletically related responsibilities or oversight who are involved in possible violations at the institution.

(Revised: 4/24/03)

32.3.4.1 Presence of Institutional Representative During Interview. If an interview with an
enralled student athlete or athletics department staff member is conducted on the campus of a
member i an institutional repr ) (as desi d by the institution) will be
permitted to be present during the interview, provided the subject matter to be discussed in the
interview relates directly to the individual’s institution or could affect the individual’s eligibility or
employment at the institution. If the investigator wishes to discuss information with a student-
athlete or staff member that is related solely to institutions other than the one in which the stu-
dent-athlete is enrolled or staff member is employed and that would not reasonably affect the stu-
dent’s eligibility or the staff member’s employment, the institutional representative shall not be
present during that portion of the interview. In such a situation (after the institutional representa-
Jdive has departed), any information inadvertently reported by the student-athlete or the staff

* “member that is related to his or her own institution shall not be utilized against the student-ath-
lete, staff member or that institution. (Revised: 4/24/03)

32.3.4.2 Conflict with Academic Schedule. If possible, interviews should be conducted without
disrupting the normally scheduled academic activities of the student-athlete. (Revised: 4/24/03)
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32.3.5 Proper Identification of NCAA Staff Member. In no case shall an enforeement staff member
misrepresent the staff member’s identity or title.

32.3.6 Rep ion by Legal C ‘When an enforcement staff member conducts an interview
that may develop information detrimental to the interests of the individual being questioned, that individ-
ual may be represented by personal legal counsel throughout the interview. e

32.3.7 Disclosure of Purpose of Interview. When an enforcement representative requests informa-
tion that could be detrimental to the interests of the student-athlete or institutional employee being inter-
viewed, that individual shall be advised that the purpose of the interview is to determine whether the indi-
vidual has been involved directly or indirectly in any violation of NCAA legislation. Prior to an interview

d or initiated by the enfc t staff, a student-athlete or staff member shall be advised that if
the individual has violated the NCAA's ethical conduct legislation such an allegation may be forthcoming
based upon the individual’s: (Revised: 4/24/03)

(a) Involvement in violations;
(b) Refusal to furnish information relevant to investigation of a possible violation when requested by the
NCAA or by the institution; or

{c) Provision of false or misleading information to the NCAA, conference or institution concerning the
individual’s knowledge of or involvement in a violation,

32.3.8 Limited Immunity. At the request of the staff, the i may grant limited
immunity to a student-athlete who provides information when such individual otherwise might be
declared ineligible for intercollegiate competition based on the information that he or she reports and an
institutional ! with

pl ibilities related to athletics when such an individual otherwise would
be subject to disciplinary action as described in Bylaws 19.5.1-(c) and 19.5.2.2(1) based upon the informa-
tion that individual reports, Such i ity shall not apply to the individual’s invok in violations of
NCAA regulations not reported or to future invol it in violations of NCAA legislation by the individ-

ual or to any actions that an institution imposes. In any case, such immunity shall not be granted unless
the individual provides information not otherwise available to the enforcement staff. (Revised: 10/12/94,
4/24/03)

32.3.9 Interview Record. Whenever possible, interviews conducted by the enforcement staff shall be
recorded through the use of a mechanical device and both the enforcement staff and the individual being
interviewed may record the interview. The individual may receive a copy of the recording at minimal cost.
(Revised: 8/2/91, 10/12/94)

32.3.9.1 Tape Recordings. It is preferable that an interview conducted by the enforcement staff
be recorded through the use of a mechanical device. However, if a witness objects to be tape
recorded or the enforcement staff believes the use of a recording device would have an inhibiting
effect upon the witness, a written statement of the substance of the interview shall be prepared per
Bylaw 32.3.9.1.2

32.3.9.1.1 Access to Tape Recordings. Both the enforcement staff and the individual being
interviewed may record the interview or the individual may receive a copy of the recording,
subject to the confidentiality provisions of Bylaw 32.3.9.2. Copies of recorded interview sum-
maries and any report prepared by the enforcement staff are confidential and shail not be pro-
vided to individuals (and their institutions) who may be involved in reporting information dur-
ing the processing of an infractions case except as set forth in Bylaw 32.6.4. (Revised:
4/24/03)

32.3.9.1.2 Institutional Recording of an Interview. Interviews conducted in accordance with
Bylaw 32.3.4.1 or jointly with the enforcement staff at any location, may be recorded by the
institution under inquiry. Institutional recordings of NCAA futerviews under any other cir-
cumstances must be approved by the Committee on Infractions. (Adopted: 10/12/94)

32.3.9.1.3 Use of Court Reporters. Institutional representatives or individuals being inter-
viewed may use a court reporter to transcribe and interview subject to the following conditions,
The institution or individual shall:

(a) Pay the court reporter’s fees;

(b} Provide a copy of the transcript to the enforcement staff at no charge; and

(c) Agree that the confidentiality standards of Bylaw 32.3.9.1.4 apply.

An institutional representative or individual who chooses to utilize a court reporter shall sub-
mit a written notice of agreement with the required conditions to the enforcement staff prior to
the interview on a form app d by the C i on Infracti If the enforcement staff
chooses to use a court reporter, the NCAA will pay all costs of the reporter. A copy of the tran-
script prepared by the court reporter for the enforcement staff shall be made available to the
institution and the involved individuals. (Adopted: 4/24/03)
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32.3.9.14 of Confi i Individuals and institutional representatives shall be
required to agree not to release tape record.mgs or interview transcripts to a third party. A
statement of confidentiality shall be signed or recorded prior to an interview. Failure to enter
into such an agreement would preclude the individual or institutional representative from
recording or transcribing the interview. (Adopted: 4/28/03)

32.3.9.2 Non-Recorded Interviews. When an interview is not tape recorded or in circumstances
when the recording device malfunctions, the enforcement staff shall prepare a written summary of
the information and attempt to obtain a signed affirmation of its accuracy from the interviewee.
The interviewee shall be permitted to make additions or corrections to the memorandum before
affirming its accuracy. However, testimony as to the substance of an unrecorded interview for
which a signed affirmation was not obtained may nevertheless be considered by an Infractions
Committee to the extent the committee determines the testimony to be reliable. (Revised:
4/24/03)

32.3.9.2.1 Confi fality of N Interview D Copies of non-recorded
interview suwmimaries and any report prepared by the enforcement staff are confidential and
shall not be provided to individuals (or their institutions) who may be involved in reporting
information during the processing of an infractions case except as set forth in Bylaws 32.3.10
and 32.6.4. (Revised: 4/24/03)

32.3.9.3 Handwritten Notes. It shall be permissible for all individuals involved in interviews con-
ducted by the enforcement staff to take handwritten notes of the proceedings. (Adopted: 4/23/03)

32.3.10 E Staffs ibility to Maintain a Case File and Access to Information
to be Used in Presentation of Case. Copies of tape-recorded interviews, all interviews summaries
and/or interview transcripts and other evidentiary information pertinent to an infractions case, shall be
retained on file at the national office. Information to be used in the presentation of a case by the enforce-
ment staff may be reviewed in the national office or at the site of a custodial agent in accordance with the
provisions of Bylaw 32.6.4. (Revised: 4/24/03)

32.3.11 C b i ion of i The enft staff shall attempt to develop
any information that would corrohorate or refute alleged violations of NCAA legislation reported in previ-
ous interviews.

32.3.12 Failure to Cooperate. In the event that a representative of a member institution refuses to
submit relevant information to the committee or the enforcement staff upon request, a notice of inquiry
may be filed with the institution alleging a violation of the cooperative principles of the NCAA bylaws and
enforcement procedures. Institutional representatives and the involved individual may be requested to
appear before the committee at the time the allegation is considered. (Revised: 4/24/03)

32.3.13 Authorization of Mecting with Chlef Execu!lve Offloer. The enforcement staff may meet
personally with the chief ive officer or a d repr of the involved institution to dis-
cuss the allegations investigated and information developed by the NCAA in a case that has been termi-
nated. (Revised: 4/24/03)

32.4 PROCESSING INFORMATION FOR SECONDARY VIOLATIONS

32.4.1 Authority of Conference Commissioners. Selected secondary violations that have been iden-
tified by the Committee on Infractions, and for which specific disciplinary or corrective actions have been
prescribed by the Committee on Infractwns, shall be processed by the member institution’s conference
when such viclations occur for the first time in a particular sport. Any violations processed and

imposed by the conference commissioner shall be reported to the NCAA enforcement staff on a quarterly
basis. If an institution believes that a case warrants action that is less than the prescribed penalty, it may
request further review by the vice president for enforcement services. (Adopted: 10/21/97 effective 1/1/98;
Revised: 4/24/03)

32.4.2 Review of Institutional or Conference Actions or Penalties In Secondary Cases. If the
Comumittee on Infractions or the enforcement staff, after review of institutional or conference action taken in
connection with a rules infraction in secondary cases, concludes that the corrective or punitive measures taken
by the institution or conference are sufficient, the committee or the enforcement staff, may accept the self:
imposed measures and take no further action. Failure to fully implement the self-imposed measures may sub-
ject the institution to further disciplinary action by the NCAA. (Revised: 10/12/94, 4/24/03)

32.4.21 Insufficient Actions. If the institutional or conference actions appear to be insufficient,
the enforcement staff shall notify the institution of additional penalties in 2 secondary case.
[Revised: 10/12/94, 4/24/03)

32.4.3 Action Taken by Enforcement Staff (Non i ). If the £
staff, after reviewing the information that has been developed and aﬂer consulting thh the member insti-
tution involved, determines that a secondary violation has occurred, the enforcement staff may determine
that no penalty is warranted or impose an appropriate penalty (see Bylaw 19.6.1). (Revised: 4/24/03)
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32.4.4 Appeal of Secondary Cases. An institution may appeal penalties imposed by the enforcement
iolation by submitt:

staff for a dary ¥ g a written notice of appeal to the Committee on Infractions.
The committee must receive the written notice of appeal and any supporting information within 30 days of
the date the institution receives the staffs decision. An institution may request the opportu-

nity to appear in person or through participation in a telephone conference call. If no such request; is
made, or if the request is denied, the committee will review the institution’s appeal on the basis of the writ-
ten record. (Adopted: 1/12/99, Revised: 4/24/03)

32.5 NOTICE OF INQUIRY

32.5.1 Notice to Institution. If the enforcement staff has developed reasonably reliable information indicat-
ing that an institution has been in violations of the Association’s governing legislation that requires further in-
person investigation, the enforcement staff shall provide a notice of inquiry in writing to the chief executive
officer. Such notification shall advise the chief executive officer that the enforcement staff will engage in an
i igation, that the i igation will be conducted under the direction of the vi ident for 1t
services and that members of the enforcement staff if requested, shall meet in person with the chief executive
officer to discuss the nature and details of the investigation, and the type of charges that appear to be involved.
The notice of inquiry shall state that if the i igation develops signi i ion of a possible major
violation, notice of allegations will be produced in accordance with the provisions of Bylaw 32.6, or, in the alter-
native, the institution will be notified that the matter has been concluded. To the extent possible, the notice of
inquiry also shall contain the following information: (Adopted: 4/24/03)

(a) The involved sport;

(b) The approximate time period during which the alleged violations occurred;
(¢} The identity of involved individuals;
(d An approximate time frame for the investigation;

(&) A indicating that the institution and involved individuals may be represented by legal coun-
sel at all stages of the proceedings;

o A ing that the individual: iated with the institution not discuss the case prior to
interviews by the enforcement. staff and institution except for r bl [pus ications not
i ded to impede the investigation of the all ions and except for consultation with legal counsel;

A statement indicating that other facts may be developed during the course of the investigation that
may relate to additional violations; and

(g

() A ) ding the obligation of the institution to cooperate in the case.

32.5.1.1 Status Notification within Six Months. The enforcement staff shall inform the involved
institution of the general status of the inguiry within six months of the date after the chief execu-
tive officer receives the notice of inquiry from the enforcement staff. (Adopted: 4/24/03)

32.5.1.2 Review after One Year. If the inquiry has not been processed to conclusion within one
year of the date that the chief executive officer receives the notice of inquiry from the enforcement
staff, the staff shall review the status of the case with the Committee on Infractions. The commit-
tee shall determine whether further i igation is d, and its decision shall be forwarded
to the involved institution in writing. If the investigation is continued, additional status reports
shall be provided to the institution in writing at least every six months thereafter, until the matter
is concluded. (Adopted: 4/24/03)

32,5.2 Termi of The staff shall i the i igation related
to any notice of inquiry in which information is developed that does not appear to be of sufficient substance
or reliability to warrant a notice of allegations, it being understood that the committee shall review each
such decision. {(Adopted: 4/24/03)

32.6 NOTICE OF ALLEGATIONS

32.6.1 Notice to Chief Executive Officer. When the enforcement staff determines that there is suffi-
cient information. to warrant, it shall issue a cover letter and notice of allegations to the chief executive offi-
cer of the member institution involved (with copies to the faculty athletics representative and the athletics
director of the member and to the executive officer of the conference of which the institution is a member).
(Revised: 4/24/03)

32.6.1.1 Contents of the Notice of Allegations Cover Letter. The cover letter accompanying each
notice of allegation shall: (Adopted: 4/24/03)

(a) Inform the chief executive officer of the matter under inquiry and request the cooperation of the
institution in obtaining all the pertinent facts and provide specific information on how to investi-
gate the allegation,
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(b) Request the chief executive officer to respond to the allegations and to provide all relevant infor-

mation which the i ion has or may bly obtain, including information uncovered
related to new violations. The responsibility to provide information continues until the case has
been concluded,

(©

Request the chief executive officer and other institutional staff to appear before the committee at a
time and place determined by the committee.

(d) Inform the chief executive officer that if the institution fails to appear after having been requested
to do so, it may not appeal the committee’s findings of fact and violations, or the resultant penalty.

(e) Direct the institution to provide any present or former institutional staff member(s) who were
notified in writing of an allegation in which they were named by the enforcement staff as noted in
Bylaw 32.6.2, any present or former student-athletes whose eligibility could be affected based on
invol t in an alle; iolation, the opportunity to submit in writing any information the indi-
vidual desires that is relevant to the allegation in question.

f) Inform the chief executive officer that the enforcement staffs primary investigator in the case will
be available to discuss the development of its response and assist in locating various individuals
who have, or may have, important information regarding the allegations.

32.6.1.1.1 Enforcement Staff Basis tor Allegation. The enforcement staff shall allege a viola-
tion when it believes there is sufficient information to conclude that the committee on infrac-
tions could make a finding. (Adopted: 4/24/03)

32.6.1.2 Contents of Notice of Allegations. The notice shall list the NCAA regulations aileged to
have been violated, as well as the details of each allegation. (Adopted: 4/24/03)

32.6.2 Nofification by Enforcement Staff. The enforcement staff shall notify athletics department
staff members and student-athletes at member institutions (including the institution under inquiry) whose
employment or eligibility could be affected, of the allegations in a notice of allegations in which they are
named. A copy of such notification shall be forwarded to the chief executive officer of the institution that
employs the staff member or in which the student is enrolled. All such individuals may submit responses
to the Committee on Infractions, and the institution under inquiry shall provide a copy of pertinent por-
tions of its response to each individual who will attend the committee’s hearing in the case. Involved indi-
viduals who have submitted a response must also share their response with the involved institutions or
other involved individuals as necessary. The enforcement staff shall notify those athletics department staff
members named in the notice of allegation who may be subject to the show-cause requirements from the
committee if violations are found in which they are named. (Adopted: 4/24/03)

32.6.3 Statute of Limitations. Allegations included in notice of allegations shall be limited to possible
violations occurring not earlier than four years before the date the notice of inquiry is forwarded to the
institution or the date the institution notifies (or, if earlier, should have notified) the enforcement staff of
its inquiries into the matter. However, the following shall not be subject to the four-year limitation:
(Revised: 10/12/94, 4/24/03)

(a) Allegations involving violati ffecting the eligibility of a current student-athlete;

() Allegations in a case in which information is developed to indicate a pattern of willful violations on the
part of the institution or individual involved, which began before but continued into the four-year peri-
od; and

(c) Allegations that indieate a blatant di d for the A iation’s fund. 1 recruiting, extra-bene-
fit, academic or ethical-conduct regulations or that involve an effort to conceal the occurrence of the
violation. In such cases, the enforcement staff shall have a one-year period after the date information
concerning the matter becomes available to the NCAA to investigate and submit to the institution an
official inquiry concerning the matter.

32.6.4 Disclosure of Information. Within 30 days of the date that the notice of allegations has been
forwarded to the member institution, the enforcement staff shall make available to the member institution
and to the involved individuals reasonable access to all pertinent evidentiary ials as deseribed in
Bylaw 32.3.10. Requests for access to such evidentiary materials shall be delivered to the enforcement
staff. The staff shall be responsible for maintaining custody of all of the evidentiary materials, The staff
shall provide access to these materials at the NCAA national office or at custodial sites reasonably near
the involved institution or the involved individuals. If information is developed subsequent to the 30-day
period, the enforcement staff shall notify the involved institution and involved individuals of its availabili-
ty. Requests for access to the new information shall be delivered to the enforcement staff. The staff shall
be responsible for maintaining custody at the national office or a custodian. (Adopted: 1/16/93, Revised:
10712194, 4124103}

32.6.5 Deadline for i The institution’s response to the notice of allegations
shall be on file with members of the committee and the enforcement department within 90 days of the
institution’s receipt of the notice, unless the i grants an ion. An institution or involved
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individual may not submit ¥y (in addition to its initial response} at that
meeting without prior authorization from the committee (see Bylaw 32.6.8 for additional instructions
T ding information submitted to the Cx i on Infractions). (Revised: 1/16/93, 4/24/03)

32.6.6 Prehearing Conference. Within 30 days of an institution’s submission of its written response
to notice of allegations, in a case involving an alleged major violation, the enforcement staff shall consult
with institutional representatives and other involved individuals who will attend the hearing in order to
clarify the issues to be discussed in the case during the heanng, make suggestmns regardmg additional
investigation or interviews that should be conducted by and
identify allegations that the staff intends to withdraw. The enforcement staﬂf shall conduct mdependent
prehearings with the institution and/or any involved individuals, unless mutually agreed by all parties to
do otherwise. (Revised: 1/16/93, 10/12/94, 4/24/03)

32.6.6.1 Extension. The committee may approve additional time for representatives of the
involved individuals and institution and the enforcement staff to conduct such prehearing confer-
ences. (Adopted: 1/16/93)

32.6.7 NCAA Staff Case ‘The enforcement staff shall prepare a
summary statement of the case that indicates the status of each allegation and identifies the individuals
upon whom and the information upon which the staff will rely in presenting the case. Within 14 days prior
to the hearmg, the staff summary shall be provided to the members of the Committee on Infractions and to
repr of the i ion and involved individuals will be provided those portions of the summary
in which they are identified as at risk. The committee may waive this 14-day period for good cause shown.
(Adopted: 10/12/94, 4/24/03)

32.6.8 Deadline for Submission of Written Material. Unless ifically app: d by the C

on Infractions for good cause shown, all written material to be idered by the i at the infrac-
tions hearing must be received by the committee, enforcement staff, institution and any involved individu-
als attending the hearing not later than 10 days prior to the date of the hearing. Evidence may be submit-
ted at the hearing; but subject to the limitations set forth in Bylaw 32.8.7.4. (Revised: 4/24/03)

32.7 SUMMARY DISPOSITION AND EXPEDITED HEARING

32.7.1 Summary Disposition Election. In major infractions cases, member institutions and involved
individuals may elect to process the case thmugh the summary dxsposmon procedures specified below. If
the institution is subject to the repeat-violat as indi d in Bylaw 19.5.2.3, the summary dis-
position process shall not be utilizied. (Adopted: 1/16/93, Revised: 4/22/98)

32 7.1, 1 Thorough Investlgatlon The Committee on Infractions shall determme that a thorough
i d. The

of possible violati of NCAA legislation has been d
be conducted by the NCAA enforcement staff and/or the institution, but the enforcement staff must
agree that a complete and thorough i ion has been d d and that the i fully
cooperated in the process. (Adopted: 1/16/ 93)
32.7.1.2 Written Report. The instituti volved individuals and the NCAA enforcement staff

shall submit a written report setting forth: (Adopted 1/16/93)

(a) The proposed findings of fact;

(b} A summary of information on which the findings are based;

(¢} A stipulation that the proposed findings are substantially correct;
(d) The findings that are violations of NCAA legislation; and

(e} A statement of unresolved issues that are not considered substantial enough to affect the ocutcome
of the case.

32.71.3 P The itution and involved individuals shall submit proposed
penalties th}un the guldel.mes set forth in the penalty structure for major violations specified in
Bylaw 19.5.2, The institution and involved individuals also may submit a statement regarding mit-
igating factors. (Adopted: 1/16/93)

32.7.1.4 Committee on Infractions Review. The Committee on Infractions shall consider the case
during its next scheduled meeting. (Adopted: 1/16193)

32.7.1.4.1 Approval of Findings and Penalties. If the agreed-upon findings and proposed
penalties are approved, the committee shall prepare a written report, forward it to the institu-
tion and involved individuals and publicly announce the resolution of the case under the provi-
sions of Bylaw 32.9. (Adopted: 1/16/93)

32.7.1.4.2 Findings Not Approved. If the committee does not approve the findings, the hear-
ing process set forth in Bylaw 32.8 shall be followed. At the conclusion of the hearing process,
the committee shall prepare a written report, forward it to the institution and involved individ-
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uals and publicly announce the committee’s decision under the provisions of Bylaw 32.9. If, fol-
lowing the committee’s announcement of its decigion in the case, the institution and/or the
involved parties do not agree to the findings made by the committee, the institution and/or the
involved parties will have the right to appeal those penalties to the NCAA Division I
Infractions Appeals Committee in accordance with Bylaws 32.10 and 32.11. (Adopted:
1/16/93)

32.7.1.4.3 Penalties Not Approved. If the committee accepts the agreed-upon findings but
does not approve the proposed penalties, the institution and involved individuals may elect to
participate in an expedited hearing, Expedited hearings shall be conducted based on the find-
ings submitted, and the institution and involved individuals may present additional informa-
tion regarding the uniqueness of the case and mitigating factors. If the institution or the
involved individuals decline to participate in an expedited hearing, a hearing regarding the
alleged violations shall be conducted under the provisions of Bylaw 32.8. At the conclusion of
the hearing process, the committee shall prepare a written report, forward it to the institution
and involved individuals and publicly announce the committee’s decision under the provisions
of Bylaw 32.9. If, following the ittee’s of its decision in the case, the insti-
tution and/or the involved parties do not agree to the additional penalties imposed, the institu-
tion and/or the involved parties will have the right to appeal those penalties to the NCAA
Division I Infractions Appeals Committee in accordance with Bylaws 32.10 and 32.11.
(Adopted: 1/16/93)

32.7.1.4.4 Addtional Information. The committee may contact jointly the institution, enforce-
ment staff and other involved parties for additional information or clarification prior to accept-
ing or rejecting the proposed findings.

82.7.1.4.5 Authority to Amend Findings. The committee has the authority to make editorial
i in the d findings as long as these changes do not affect the

or h
substance of the findings.

32.8 COMMITTEE ON INFRACTIONS HEARINGS

32.8.1 Committee Authority. The Committee on Infractions shall hold a hearing to determine the
existence of the alleged violation of NCAA regulations and to impose any appropriate penalties. (Adopted:
4/124/03)

32.8.2 Determination of Meeting Date. The Committee on Infractions shall set the dates and times
for all hearings before the committee, The committee shall notify all relevant parties of the hearing date
and site. {Adopted: 4/24/03)

32.8.3 Limitati on of Staff Evi In major cases requiring an institutional
hearing before the committee or when processing a case through means of a summary disposition, specific
infc tion and evid developed by the staff related to alleged violations of NCAA regulations shall not
be presented to the committee prior to the institution’s appearance, except as provided in these pracedures.
{(Adopted: 4/24/03)

32.8.4 Obligation to Provide Full Information. At any appearance before the Committee on
Infractions, the involved member institution and the enforcement staff, to the extent reasonably possible,
have the obligation to ensure that the committee has benefit of full inft tion i llegation,
whether such inf i b or refutes an all ion. {Adopted: 4/24/03)

32.8.5 Notification of F ing Pi . An institution and involved individuals shall be advised
in writing prior to an appearance before the committee of the general procedures to be followed during the
hearing. Such netification shall contain a specific reference to Bylaw 32.8 and shall indicate that, as a gen-
eral rule, the discussion during the hearing will follow the numbering of the allegations in the official
inquiry. (Adopted: 4/24/03)

32.86 A of Indivi atH

32.8.6.1 Request for Specific Individuals. Institutional officials, staff members or enroiled stu-
dent-athletes who are specifically requested to appear before the committee at an institutional
hearing are expected to appear in person and may be accompanied by personal legal counsel. The
committee also may request that former institutional staff members appear at a hearing. Such
individuals also are expected to appear in person and may be accompanied by personal legal coun-
sel. Failure to attend may result in a violation of this bylaw in a show-cause action by the commit-
tee.

,32.8.6.2 Aitendance at Hearings. At the time the institution appears before the committee, its
' representatives should include the institution’s chief executive officer, the head coach of the sport
in question, the institution’s director of athletics, legal counsel, enrolled student-athletes whose eli-
gibility could be affected by information presented at the hearing and any other representatives

whose attend; has been r d by the Additional individuals may be included
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among the institution’s party only if specifically approved to be present by the committee. An indi-
vidual who appears before the committee may appear with personal legal counsel. (Revised:
4/24/03)

32.86.3 ion of Indivi from |

32.8.6.3.1 15 F by the ituti At the request of the institution, the
committee may exclude an individual from certain portions of the hearing when the matters to
be discussed are not those in which the individual is at risk. When an individual is excluded
from the hearing room for a period of time, it shail be with the understanding that matters dis-
cussed in the hearing during that time will not relate to that individual. (Revised: 4/24/03)

32.8.6.3.2 Limited A of Any student-athlete (and personal legal
counsel) included among the institution’s representatives may attend the hearing only during
the discussion of the allegations in which the student-athlete is involved.

32.8.6.4 Representation of Member Conference. The executive officer or other representative of a
member conference’s executive office may attend an institutional hearing involving a conference
member. (Revised: 4/24/03)

32.8.6.5 Prohibited Attendee. A member of the committee or the Infractions Appeals Committee
who is prohibited under the provisions of Bylaw 32.1.3 from participating in any NCAA proceed-
ings may not attend a Committee on Infractions hearing involving the member’s institution unless

d by the ittee to be present as a witness.
32.8.6.6 Desi ion of Pr ion Coordil The chair shall request each institution
appearing before the commitiee to select one person to di institutional r during

the hearing. In addition, one individual from the enforcement staff will be responsible for coordi-
nating the ion of the staff.

32.8.7 ing Pr The exact p dure to be followed in the conduct of the hearing will be
determined by the committee.

32.8.7.1 Opening and Closing Statements. At the outset of the hearing, a representative of the
institution shall make an opening statement, followed by an opening statement from any involved
individual and by a repr ive of the t staff. The of such a statement
should not relate to the substance of the specific items contained in the official inquiry. Statements
concerning the nature or theory of the case are encouraged. An institutional representative and
involved individuals also may make a closing statement at the conclusion of the hearing, followed
by a closing statement by a representative of the enforcement staff. (Revised: 4/24/03)

32.8.7.2 Staff Presentation. During the hearing, the enforcement staff first shall present the
infc ion that its in: igation has developed.

32.8.7.3 ituti or ivil s F i The member institution and involved
individual then will present their explanation of the alleged violations and any other arguments or
information deemed appropriate in the committee’s consideration of the case. (Revised: 4/24/03)

32.8.7.4 Type of Information. Any oral or documentary information may be received, but the com-

mittee may exclude information that it determines to be irrelevant, immaterial or unduly repeti-
tious.

32.8.7.4.1 Information from Confi i . In ing information and evidence for

ideration by the i during an institutional hearing, the enforcement staff shall
present only information that can be attributed to individuals who are willing to be identified.
Information obtained from individuals not wishing to be identified shall not be relied upon by
the committee in making findings of violations. Such confidential sources shall not be identi-
fied to either the Committee on Infractions or the institution.

32.8.7.4.2 Information Concerning Mitigating Factors. Institutional, conference and enforce-
ment staff representatives and any involved individuals are encouraged to present alt relevant
information concerning mitigating or other factors that should be considered in arriving at
appropriate penalties. (Revised: 4/24/03)

32.8.7.5 Scope of Inquiry. If 2 member institution appears before the committee to discuss its
response to the official inquiry, the hearing shall be directed toward the allegations set forth in the
notice of allegations but shall not preclude the committee from finding any violation resulting from
infc ion developed or di d during the hearing. (Revised: 4/24/03)

32.8.76 C i Q i The ca i at the discretion of any of its members, shall

ion repr of the ber institution or the enforcement staff, as well as any other
Persons appearing before it, in order to determine the facts of the case. Further, under the direc-
tion of the committee, questions and inft tion may be exch d b and among all parties
participating in the hearing.
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32.8.7.7 i The pr dings of institutional hearings shall be recorded
by a court reporter (unless otherwise ag‘reed) and shall be tape-recorded by the committee. No
additional verbatim recording of these proceedings will be permitted by the committee. The
Committee on Infractions shall maintain custody of the tape recordings and any transcriptions. In
the event of an appeal, a transeript of the hearing proceedings shall be reproduced and submitted
to the Infractluns Appeals Committee and made available for revxew at the NCAA national office or
at dial sites r bly near the institution and involved individuals. [Note: Involved individ-
uals only will receive portions of the hearing transcripts in which they were in attendance at the
hearing.] (Revised: 1/16/93, 4/24/03)

32.8.8 Posthearil i Defib After all ions have been made and the hear-
ing has been concluded the committee shall excuse all others from the hearing, and the committee shall
make its of fact and violation in private.

32.8.8.1 Request for New Information. In arriving at its determinati the i may

Judi n

request additional information from any appropriate source, i the member i ion or
the enforcement staff. In the event that new information is requested from either the institution or
the enforcement staff to assist the committee in arriving at findings of violations, both parties will
be afforded an opportunity to be represented at the time such information is provided to the com-
mittee.

32.8.8.2 Basis of Findings. The commitiee shall base its findings on information presented to it
that it determines to be credible, persuasive and of a kind on which reasonably prudent persons
rely in the conduct of serious affairs.

32.8.8.3 Imposition of Penalty. If the committee determines that there has been a violation, it
shall impose an appropnate penalty (see Bylaw 19.4); or it may recommend to the Board of
Directors t of hip in an appropriate case. (Revised: 4/24/03)

32.8.8.4 Voting Requirements. The finding of a violation or the imposition of a penalty or recom-
mended action shall be by majority vote of the members of the committee present and voting. If
fewer than eight members are present, any committee action requires a favorable vote of at least
four committee members. (Revised: 10/12/94)

32.9 NOTIFICATION OF COMMITTEE ACTION

32.9.1 Infractions Report. The committee, without prior public announcement, shall be obligated to

submit proruptly an infractions report, which sets forth its findings and penalty to be meased to the chief

executive officer of the member institution (with copies to those individuals receiving copies of the notice of
I, ). The f ing proced shall apply to the infractions report: (Revised: 4/24/03)

(a) Sub ional hearing, the Cq i on i shall prepare and approve the
final mﬁ‘actmns report; (Revised: 10/ 12/ 94)

() The infractions report(s) of the Committee on Infractions and the Infractions Appeals Committee shall
contain a consolidated statement of all penalties, corrective actions, requirements, and other conditions
and obligations of membership imposed upon a member institution found in violation of NCAA legislation.
The statement of such actions shall include, but not be limited to, the penalties imposed upon the institu-
tlon, ehgnbﬂxty rules to be apphed applicable executive regulations, the adjustment of individual and team

in NCAA ship events, and the request for the return of any awards and net receipts
received for participation in an NCAA champi and (Revised: 10/12/94, 4/24/03)

{c) The committee’s infractions report shall be sent to the chief executive officer of the involved institution
and any involved individuals under the chair’s signature or under the 51gnature of a committee mem-
ber selected to act for the chair. The report shall be sent by overnight mail service, and the committee’s
administrator shall confirm receipt by the institution and involved individuals in order that the 15-day
appeal period applicable to this report may be established. (Revised; 10/12/94)

32.9.2 Release to Media. Once the infractions report has been received by the institution, the report,
with names of individuals deleted, shall be made available to the national wire services and other media
outlets.

32.9.2.1 Public C Prior to Rel The ittee’s public t related to an
infractions case shall be made available to the national wire services and other media outlets. In
this regard, the involved institution and/or any involved individuals shall be advised of the text of
the announcement prior to its release and shall be requested not to comment publicly concerning
, the case prior to the time the NCAA’s public announcement is released. (Revised: 4/24/03)

32.9.2.2 Public A and C at F The chair or a member of the
Committee on Infractions shall make the committee’s public announcement related to major
infractions when the committee determines that an announcement is warranted in addition to dis-
tribution of the written report. (Adopted; 1/16/93)
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32.10 APPEAL PROCEDURE

32.10.1 Written Notice of Appeal. To be considered by the appropriate appeals committee, the mem-
her institution’s written notice of appeal of the Committee on Infractions’ findings (subject to the conditions
of Bylaw 82.10.2) or the penalty, or both, shall be received by the NCAA president not later than 15 calen-
dar days from the date of the public release of the committee’s report. The member’s notice of appeal shall
contain a statement of the date of the public release of the committee’s report and a statement indicating
whether the institution desires to submit its appeal in writing only or whether the institution will be repre-
sented before the Infractions Appeals Committee at the time the appeal is considered. (Revised: 1/16/93,
1710195, 4126195, 4/124/03)

32.10.2 Bases for Granting an Appeal. A penalty determined by the Committee on Infractions may
be set aside on appeal if the Infractions Appeals Committee determines that the penalty is excessive or
inappropriate based on all the evid and ci stances, D inations of fact and violations arrived
at by the Committee on Infractions shall not be set aside on appeal, except upon a showing that: (Revised:
1/10/95, 4124/03)

(2) The Committee on Infractions finding clearly is contrary to the evidence presented to the committee;
(Revised: 4/24/03)

(b) The facts found by the Committee on Infractions do not i a violation of the A iation’s rules;
or (Revised: 4/24/03)

(c) A procedural error affected the reliability of the information that was utilized to support the
Committee on Infractions’ finding. (Revised: 4/24/03)

32.10.3 Appeal by an iIndividual Staff Member. Any current or former institutional staff member
who participates in a hearing (either in person or through written pr ion) before the Ci i on
Infractions and is involved in a finding of a violation and who exercises the opportunity to appeal any of
the findings in question (subject to the conditions of Bylaw 32.10.2) or the committee’s decision to issue a
show-cause order must submit a written notice of appeal to the NCAA president not later than 15 calendar
days from the date of the public release of the committee’s report. The individual and personal legal coun-
sel may appear before the Infractions Appeals Committee at the time it considers the pertinent findings.
The Committee on Infractions will notify all individuals directly of the appeal opportunity. (Revised:
1/16/93, 1110195, 4126195, 1/6/96, 4/24/03)

32.10.4 Report to {{ The i shall forward a report of the case
to the Infractions Appeals Committee at the time of public announcement. (Revised: 1/16/93, 1/10/ 95,
4/24/03)

32.10.5 Committee on Infractions’ Response to an Appeal. The Committes on Infractions shall
submit a response to the Infractions Appeals Committee on each case that has been appealed. This
response shall include: (Revised: 1/16/93, 10/12/94, 1/10/98, 4/11/01, 4/24/03)

(a) Astatement of the origin of the case;

(b) The violations of the NCAA Constitution and bylaws, as determined by the committee; (Revised:
10/12/94)

(e) Disciplinary or corrective actions taken by the institution or conference or any other agency involved
in the particular incident;

{d) A stat of the ittee’s proposed Iti
() The issues raised in the appeal;

) The committee’s responses to the issues raised in the appeal; and

(&) An attachment to the response will be a transcript of any hearing conducted by the Committee on
Infractions. (Adopted: 10/12/94)

32.10.6 Response to Institution and Media. A copy of the Committee on Infractions’ response to the
Infractions Appeals Committee (as described in Bylaw 32.10.5) shall be provided to the institution prior to
the time of its appearance before the Infractions Appeals Committee. Any press release regarding the
response shall meet the requirements of Bylaw 32.9.2. (Revised: 10/18/89, 1/16/93, 4/20/94, 1/10/ 95,
1/10/98,4/24/03)

32.10.7 New Evidence. If an institution (or involved party) appeals findings of major violations or
penalties, a showing of new evidence directly related to the findings in the case that is discovered during
the appeals process shall be referred back to the Committee on Infractions for its review (see Bylaw
19.02.8). (Adopted: 1/6/96)
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32.11 APPEAL HEARINGS

32.11.1 Hearing Procedures. In its appeal to the Infractions Appeals Ci i an institution or
current or former staff member may challenge the Committee on Infractions’ findings of fact or penalties,
or both, ding to the following hearing d (Revised: 1/16/93, 1/10195, 4/124/03)

(a) If the institution elects to be represented in person before the Infractions Appeals Committee, the
institution shall be permitted a reasonable time to make its oral presentation to supplement the insti-
tution’s written appeal. The chair or another member of the Committee on Infractions then shall be
permitted a reasonable time to present orally the committee’s report. The period of time for the pre-
sentation by the institution and the Committee on Infractions shall be left to the discretion of the
chair of the Infractions Appeals Committee; (Revised: 1/10/95, 4/124/03)

(b) If the member institution elects to appeal in writing only, the Committee on Infractions’ written
report shall be considered without an appearance by a committee representative; and

(¢) The Infractions Appeals Committee then shall act upon the member’s appeal, by majority vote of the
members of the Infractions Appeals Committee present and voting, and may accept the Committee on
Infractions’ findings and penalty or alter either one or both. (Revised: §/2/91, 1/10/ 95, 1/6/96,
4/24103)

32.11.2 Consi by App: i The Infractions Appeals Committee
shall consider the st and evid d and, at the discretion of any of its members, may
question representatives of the member institution or the Committee on Infractions, as well as any other
persons appearing before it, in order to determine the facts related to the appeal. Further, under the direc-
tion of the Infractions Appeals Committee, questions and information may be exchanged between and

among all parties partici in the hearing. (Revised: 1/16/983, 1/10/95, 4/24/03)
32.11.3 Inf i ARP! Committe ion of Hearing Procedures. The procedure
to be followed in the conduct of the hearing will be d ined by the Infracti Appeals C i

However, the operating policies and procedures governing the determination of the individuals who may
participate in the hearing, as well as the policies and procedures defining the committee’s or appropriate
Management Council’s standards for consideration of information and determination of findings and
ies, shall be i with the blished policies and procedures related to these matters that
apply to hearings conducted by the Committee on Infractions. (Revised: 1/16/93, 1/10/95, 4/24/03)

32.11.4 Decision Final. Any decision in an infractions case by the Infractions Appeals Committee shall
be considered final. (Revised: 1/16/93, 1/10/95, 4/24/03)

32.11.5 No Further Review. Determinations of fact and violati arrived at in the foregoing manner
by the Committee on Infractions or by the Infractions Appeals Committee, on appeal, shall be final, bind-
ing and conclusive and shall not be subject to further review by the Management Council or any other
authority. (Revised: 1/16/93, 1/10195, 4/24103)
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FIGURE 32-1

Processing of a Typical NCAA Infractions Case

Information indicating passible violation re-
caived and evaluated by NCAA enforcement

Information is not substantiated: No further
review is warrantad.

staff,
¥

Information defermined to be reasonabi)
substantial. Institution is notiied that preli
naty investigation wiil be conducted by
enforcement staff,

{END)

¥

¥
¥

Staff determines that case should be closed for
lack of svudsnue Decision |s reviewed and
appro

Violation is confirmed, and it is believed by
slal' to be major n nature. The institution

lnsmutrun is nolmad Tt Gose 5 losad,

staff discuss the su
Gsposiion provaze.

(END)

]
¥

[ nstitution, in consaltation with enforcement

staff and other involved parties, determines
its position on possible violations.

A summary-disposition report Is written and
accepted by all invoived parties and for-

warded to Committee on Infractions for its
review in private.

Violation is confimed, and it is determined fo

ba sscondary in nature. An appropiiata penal-

Iy s dsominea by e enforcemant st anc

approved by a designate

Iiitastions membar. ihathuion is nolited of

the panally, if any, and may appeal to
ommittas on Infracions.

(END)

L

<—| Commitiee does not accept findings.

Committee accepts findings but not pro-

An offictal Inqulry with statements of allegations
I ferwarded to institulion and involved parfies.

(i necassary) and prepare witien responses fo off-

nstition and involved parlies condict investigation
cialinquiry or elect summary-<isposifion process.

Cammittss on Infractions conducts hearing (to
determina findings and penalties) involving institu-
non 's representatives, involved parties, enforcernent

posed penalties

Committee acoepts findings and proposed
penalties. Infractions repor is releasad.

|

!

Expedited heating is held concerning penal-
fies only, or full hearing concerning findings.
‘and penaliies is held.

L]

Commiltee on Infractions' report is (orward-
ed to Institution and involved partiss includ-
ing findings and proposed penalies.

¥

(END)

A]

Institution (or involved party) indicates it will
appsal cortain findings or peralties to the appro-
priate appeals committea.

¥

To follow the steps for Processing of a Typical
NCAA Infractions Appeals Case, soe Figure 32-2
(Division [)

¥

[

Institution (or involved party) incicates it will
acoept findings and penaliies in infracfions.
report.

(END)
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452

FIGURE 32-2

Processing of a Typical NCAA Infractions Appeals Case

Institution (or involved party) indicates it will appeal
certain findings or penalties to NCAA Infractions
Appeals Committee by submitting written notice of
appeal to NCAA president not later than 15 calendar
days from the date of the public release of the
Committee on infractions’ report.

Infractions Appeals Committee acknowledges
receipt of timely appeal. Institution (or involved
party) is provided a 30-day period to submit
response in support of appeal.

After receiving institution’s {and/or involved party’s)
response, the Committee on Infractions Coordinator
of appeals is provided a 30-day period to respond to
the institution’s (or involved party’s) written appeal.

Institution (and/or involved party) is provided 14
days to provide a rebuttal to Committes on

Infractions’ response.

Infractions Appeal Committee reviews the institu-
tion’s (and/or involved party’s) appeal and the
Gommittee on Infractions’ response. This review is
completed either through a hearing or on the written
record. Hearings include the institution’s (and/or
involved party’s) representatives as weli as the
Committee on Infractions’ coordinator of appeals,
the chair of the Committee on Infractions (abserver)
and enforcement staff representatives (observers).

1

Infractions Appeals Committee decision is
announced.

(END)
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ATTACHMENT 6

ACTIONS ON RECOMMENDATIONS OF THE SPECIAL COMMITTEE
TO REVIEW THE NCAA ENFORCEMENT AND INFRACTIONS PROCESS

Initial Netice. Enhance the adequacy of the initial notice of an impending investigation
and assure a personal visit by the enforcement staff with the institution’s chief executive
officer. Action: Adopted through additions to the notice of inquiry process.

Summary Disposition. Establish a “summary disposition” procedure for treating major
violations at a reasonably early stage in the investigation. Action: Adopted.

Witness Statements.

a.  Liberalize the use of tape-recordings and the availability of such recordings to
involved parties. Action: Adopted.

b.  Permit a witness to appear in person at any hearing at which the witnesses’ statements
are to be used. Actions: The authority of the Committee on Infractions (COl) was
expanded to compel the attendance of persons who are at member institutions when
such appearances would be useful. The COI did not support a general opportunity for
all persons whose statements will be used by any party to appear at the hearing, and
the special committee’s recommendation was not adopted. The COI supported the
special committee’s interest in providing access to witness statements, tapes or
transcripts to use in preparation for a hearing, and believed such access should be as
convenient as possible to the parties who need to utilize them, but it firmly believes
custody of these materials should remain under the control of the NCAA.

c.  Empower the hearing officer to authorize a “protective order” to allow certain
information to be retained by the enforcement staff in appropriate cases. Action: The
COI opposed the recommendation on the basis that the absence of any authority in the
enforcement process over individuals not currently employees or students at any
member institution makes it unlikely that a “protective order” could be enforced in
any meaningful way.

Hearing Officers. Use former judges or other eminent legal authorities as hearing officers
in cases involving major violations and not resolved in the “summary disposition” process.
Action: The COI expressed its belief that the judicature of major infractions cases by a
committee whose members are drawn from peer institutions serves several important
interests of the Association. The COI believed that the adoption of the hearing-officer
proposal would unavoidably change the enforcement process toward a litigation model
where the process would be more adversarial and costly to all who participate. As an
alternative, legislation was adopted to permit the COI to refer a case, or any part thereof,
involving disputed facts to a hearing officer when discussion before the COl would be
protracted and counterproductive or use of a hearing officer would be an aid in resolving
facts that are before the committee’s consideration, In addition, the COI was expanded to
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10.

include special public members, and two former judges currently sit on the committee. The
hearing officer was never utilized, and the position was eliminated in 2003.

Open Hearings. All hearings in the NCAA infractions process (with the exception of
deliberations) be open, unless the hearing officer determines that a portion or portions of
the proceedings in the interest of privacy, fact-finding and justice should be kept
confidential for good cause shown. Action: The COI believed this recommendation could
cause serious damage to the effectiveness of the enforcement program and unnecessary
exposure to the individuals who would be detrimentally affected by the negative publicity
about them. The Council decided not to propose legislation that would implement open
hearings.

Hearing Transcripts. Provide transcripts of all infractions hearings to appropriate
involved parties. Action: The COI opposed the recommendation consistent with its
concerns about open hearings and the control of tape-recordings or transcripts of
interviews,

Appeals Process. Refine and enhance the role of the Committee on Infractions and
establish a limited appellate process beyond that committee, including a newly created
special review body. Action: An Infractions Appeals Committee was created in 1993
separate from the COl. It has its own staff separate from the enforcement staff and COL.

Conflict-of-Interest Policy. Adopt a formal conflict-of-interest policy. Action: Formal
conflict-of-interest statements have been adopted for the enforcement staff, COl and
Infractions Appeals Committee.

Public Reporting of Infractions Cases. Expand the public reporting of infractions cases.
Action: The infractions report has been expanded significantly, and the announcement of
decisions is now made by the chair of the committee rather than the enforcement staff.

Compilation of Previous Committee Decisions. Make available a compilation of
previous committee decisions. Action: All previous decisions of the committee are

available to the public on the NCAA Web site.

Structure and Procedures of the Enforcement Staff. Study the structure and procedures
of the enforcement staff. Action: The structure and procedures of the enforcement staff
are regularly reviewed and amended by the committee. Bylaw 32, which sets forth the
enforcement policies and procedures of the Association, underwent a major revision in
2003 after a lengthy review by the committee. The enforcement staff was significantly
expanded in 2004 and a plan has been adopted to expedite the processing of major
infractions cases without affecting the quality of the investigations.

The National Collegiate Athletic Association
August 20, 2004 DP:ajh
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ATTAGHMENT 7

NCAA STUDENT-ATHLETE REINSTATEMENT COMMITTEE
POLICIES AND PROCEDURES

(Including Reinstatement Requests, Waivers and Extension Requests)

The student-athlete reinstatement process provides for the evaluation of institutional self-
reports submitted on behalf of student-athletes/prospective student-athletes who have
been involved in a violation of NCAA regulations that affect their eligibility in order to
assess the student-athlete(s)’/prospective student-athlete(s)' responsibility and to
determine appropriate conditions for reinstatement of eligibility. This process also
provides for a review of institutional requests for various waivers for which the Student-
Athlete Reinstatement Committees have the authority to act. Decisions for both
reinstatement requests and other waiver requests are based upon national standards
established by the membership, the Management Councils and the Student-Athlete
Reinstatement Committees, and are applied by the student-athlete reinstatement staff.

Initial Staff Decision - Reinstatement Requests

1. When a member institution determines that a prospective or enrolled student-athlete
has been involved in a violation of NCAA rules, it is obligated under NCAA Bylaw
14.11.1 to declare the individual ineligible and withhold the student-athlete from all
intercollegiate competition. The Student-Athlete Reinstatement Committees process
reinstatement requests for violations of Bylaw 10 (Ethical Conduct), Bylaw 12
(Amateurism), Bylaw 13 (Recruiting), Bylaw 14 (Eligibility), Bylaw 15 (Financial
Aid), Bylaw 16 (Extra Benefits) and Bylaw 18 (Drug Testing). If necessary, an
institution should contact the NCAA membership services staff to obtain an
interpretation concerning the appropriate application of the legislation.

2. If an individual is ineligible under NCAA legislation and the institution believes the
circumstances warrant requesting reinstatement of eligibility, it may submit a
request for reinstatement to the NCAA student-athlete reinstatement lead
administrator. Tf the institution requires an immediate decision (e.g., because of
pending competition), it should be noted in its request. The request for rein-
statement shall include a statement that a violation has taken place; a statement
indicating that the institution has declared the involved prospective student-athlete
or student-athlete ineligible and is requesting reinstatement of eligibility; a
description of the violation, including the rule citation and amount or value of any
benefit received; the identity of all coaches, prospective student-athletes or
student-athletes and other individuals involved in the violation; the means by which
the institution became aware of the violation; the reason(s) the violation occurred,
the involved prospective student-athlete's or student-athlete's knowledge of the
rule in question; a list of corrective or disciplinary actions taken by the institution
or conference; a statement describing factors, if any, that might mitigate the
violation; and supporting documentation.
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The institution is responsible for developing complete, accurate and thorough
information prior to submitting an appeal to the Student-Athlete Reinstatement
Committee.

3. After a request for reinstatement is received by the national office, it is assigned to a
student-athlete reinstatement staff member, who reviews the request and may obtain
additional information prior to reaching a decision. While the student-athlete
reinstatement staff may gather additional information relevant to the reinstatement
request, its primary purpose is to ensure that the facts are developed. Tts primary
function is not to act as a fact-finding body. The institution primarily is responsible
for gathering the facts necessary to process a reinstatement request.

If the reinstatement request involves an agent or gambling violation, the
reinstatement staff will provide a copy of the institution’s report to the agents,
gambling and amateurism (AGA) staff of enforcement services. If the AGA staff
agrees that the report appears complete, the reinstatement staff will continue with its
process. If the AGA staff determines that the report appears incomplete, the AGA
staff may conduct additional follow up with the institution to ensure that all relevant
facts are included in the request before the reinstatement staff issues a decision.

If the reinstatement request involves an amateurism violation self-reported by the
institution, the reinstatement staff may provide a copy of the institution’s report to
the AGA staff to ensure accuracy and a complete representation of the facts. Also,
if the staff determines that in-depth follow up is warranted, the reinstatement staft
will notify the institution of the concerns related to the facts as reported and indicate
that additional follow up appears to be needed. The AGA staff and the
reinstatement staff will work jointly to conduct the needed follow up to develop the
set of facts.

If the reinstatement request involves an amateurism case that was initiated by the
AGA staff through investigative efforts, the reinstatement staff will provide a copy
of the institution’s report to the AGA staff to ensure accuracy and a complete
representation of the relevant facts. If the AGA staff determines that relevant facts
need to be added to the institution’s report, the AGA staff will contact the institution
to discuss the report and establish a set of agreed-upon facts upon which the
reinstatement staff will base its decision.

If the reinstatement staff notifies the institution that the report appears to be
incomplete, but the institution determines that the facts are complete as reported,
then the reinstatement staff will make a decision based on the reported facts. If the
concerns are substantiated with facts, then the institution could be subject to the
enforcement process, and the reinstatement decision could be voided.
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If the reinstatement request involves a violation connected to a major infractions
case, the reinstatement staff will provide a copy of the report to the major
enforcement staff members involved in the case. If the enforcement staff determines
that the report appears complete, then the reinstatement staff will process the case.
If the enforcement staff determines that the report appears incomplete, the
reinstatement staff and major enforcement staff may conduct a follow up with the
institution specific to the concerns related to the facts. If the institution agrees that
the report needs to be developed, the major enforcement and/or reinstatement staff
will assist with that investigative process. However, if the institution determines that
the report is complete, then the reinstatement staff will make a decision based on the
institution’s set of facts. If the staff’s concerns are substantiated, then the institution
could be subject to the enforcement process, and the reinstatement decision could be
voided.

4.  Bylaws 21.6.6.2.3.2.3.1-(a) (Division I}, 21.7.6.4.2.2(Division 1T), and 21.8.6.3.4
(Division TIT) authorizes the NCAA student-athlete reinstatement staff to act on
behalf of the three Student-Athlete Reinstatement Committees to apply the eligibility
rules of the Association. The student-athlete reinstatement lead administrator shall
provide oversight and consultation when necessary regarding the eligibility decisions
of the staff.

5. After the student-athlete reinstatement staff has reviewed the institution's request
and has completed its research, the staff may reinstate eligibility immediately, may
impose appropriate conditions for reinstatement of eligibility or may conclude that
eligibility should not be reinstated. If the reinstatement condition requires repayment
and the institution and student-athlete choose to enter into a repayment plan, failure
to satisfy that repayment plan by the student-athlete after competing under the plan
may result in the staff not entering into repayment plans with that institution for a
four-year period. Repayment of an impermissible benefit must be made to the
source (if it is the institution) or a charity of the student-athlete’s choice. The
institution may be notified verbally of the result, if necessary, and all decisions shall
be confirmed in writing. The following individuals will receive copies of the
decision: the director of athletics, the faculty athletics representative, the senior
woman administrator, the conference commissioner, if applicable, and the
institutional staff member who submitted the request, if not one of the
aforementioned persons. The division committees also shall be apprised in writing of
all staff decisions that deviate from case precedent within its division regardless of
whether the decision is appealed to the division committee.

6. An institution may ask the staff to reconsider its decision if the institution obtains
new information related to the original case (e.g., same transaction, occurrence or
series of events). The institution shall submit the information to the NCAA staff who
will re-open the case and make a decision based on the new set of facts.
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7. For decisions that involve withholding from competition as a condition, the student-
athlete must fulfill the reinstatement condition when he or she is otherwise eligible
and during one of his or her four seasons of competition.

The competitions used to fulfill a reinstatement condition must be applied as follows:

«» Team sports — the contests must be among those considered for team selection
to the NCAA championship;

RS
8

Individual sports with separate team championship — the dates of competition
must be among those considered for team selection to the NCAA championship;

% TIndividual sports without a separate team championship — the date of
competition must be among those used to qualify for the NCAA championship.

% Sports without an NCAA championship — the date must be regularly scheduled.

(Please note scrimmage or exhibition contests may not be used to fulfill a
reinstatement condition. In addition, if the next contest in the institution’s schedule
is part of the NCAA championship or other postseason competition, then the
student-athlete must be withheld from those contests.) Also, a student-athlete must
fulfill a reinstatement condition when he or she is medically cleared to play by the
institution,

8. The student-athlete reinstatement lead administrator and the vice-president for
membership services have the authority to stay a decision if the following conditions
are met: (1) the institution and student-athlete first become aware of the violation
within 48 hours of the competition, (2) and case precedent is unclear whether
withholding from competition as a condition for reinstatement is warranted. If the
staff does grant a stay, the student-athlete will be eligible for competition until the
committee’s first available opportunity for an appeal call.
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Initial Staff Decision - Other Waivers/Extension Requests

The Student-Athlete Reinstatement Committees have the authority to process six
types of waivers: Bylaws 14.2.1, 14.2.2 and 30.6.1 (Five-year/10-semester waiver),
Bylaw 14.2.1.5 (Athletics Activity Waiver); Bylaw 14.2.4 — Division 1, Bylaw 14.2.5
- Division IT and III, (Hardship Waiver) (independent institutions only); Bylaws
14.2.5 — Division T and Bylaw 14.2.6 — Divisions IT and TIT (Season-of Competition
Waiver — Competition While Ineligible); Bylaw 14.2.6 — Division [ and Bylaw 14.2.7
— Divisions IT and IIT (Season-of~-Competition Waiver — Competition While Eligible).
[The committees will not review an extension request if the Administrative Review
Subcommittee has already reviewed a request to waive an exception under Bylaw
14.2.1.1 (Determining the Start of the Five-Year Period - Division I) or Bylaw
14.2.2.1 (Utilization of Semester or Quarter - Divisions II and III) for the involved
student-athlete.]

For an institution submitting an extension request, a checklist and table have been
created to assist the institution in submitting all appropriate and necessary
information. These materials can be found on the NCAA Web site or can be sent to
the institution via facsimile by the student-athlete reinstatement staff. For waivers
other than extension requests, the institution should submit a cover letter explaining
its request, a detailed description of the student-athlete's circumstances, an indication
of the specific bylaw the institution believes is applicable and appropriate supporting
documentation. Only written materials will be reviewed by the staff and committee.
X-rays, photographs, etc. will not be considered.

After an institution submits its request, it is assigned to a staff member for review.
The staff may request that the institution gather and submit additional information in
an effort to meet the standards set by the legislative criteria. Once all materials
relevant to the institution’s request have been submitted, the staff will make a
decision on behalf of the division Student-Athlete Reinstatement Committee.

An institution may ask the staff to reconsider its decision if the institution obtains
new information related to the original case (e.g., same transaction, occurrence or
series of events). The institution shall submit the information to the NCAA staff
who will re-open the case and make a decision based on the new set of facts.

Appealing Staff Decisions to the Student-Athlete Reinstatement Committee
Once an institution has received written notice of the staff's decision, it may appeal

this decision to the Student-Athlete Reinstatement Committee for the division in
which the institution holds membership. The division committee's consideration of
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an appeal is the committee’s first review of the institution’s request, and its decision
is final, binding and shall not be subject to review by the NCAA Management
Council or any other authority.

An institution's full written appeal including the required form shall be submitted to
the student-athlete reinstatement lead administrator within 30 calendar days from the
date on the initial staff decision letter. An appeal request submitted after the 30-day
appeal period will not be processed. Exceptions to this policy may be granted by the
division chair when an institution is able to demonstrate in writing that exceptional
circumstances caused the institution's appeal to be submitted beyond the 30-day
appeal period. The institution's written appeal of the staff's decision shall be submit-
ted by the chief executive officer (or individual designated by the chief executive
officer), faculty athletics representative, senior woman administrator or director of
athletics. The institution is required to state in its written appeal the reasons it
believes the initial staff decision was incorrect and should be modified or overturned.
The committee requires a minimum of 48 hours to review documentation prior to a
teleconference or prior to rendering a decision for a paper review. Exceptions to
this policy can be made if the student-athlete reinstatement lead administrator and
the committee chair determine that the urgency of the case warrants immediate
consideration, and the committee is able to thoroughly review the documentation
prior to the call, or in the case of a paper review, prior to issuing a decision.

For all appeals handled by the Student-Athlete Reinstatement Committee, all factual
disputes must be resolved prior to the division committes reviewing the matter.
Prior to consideration of the matter, the staff will send copies of the institution's
request and the information upon which the staff based its decision to the members
of the division committee. The institution will receive a copy of the same
information. The staff shall provide the institution and division committee with a
copy of applicable case precedent prior to the division committee's consideration of
the matter.

There are two different types of appeals processed by the Student-Athlete
Reinstatement Committee.

a. Reinstatement of Eligibility Appeals. After receiving the institution's appeal, the
staff will schedule a teleconference with the appropriate division committee and
will advise the institution of the date and time of the hearing. Appeals for
reinstatement of eligibility to the division committee are conducted by
teleconference call, unless the staff and institution agree that a paper review
would be effective. If any member of the committee determines that a
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teleconference is essential in order to make a decision, that member may contact
the chair with the request, and a teleconference shall be conducted.

b. Waivers and Extension Request Appeals. The institution’s written appeal
should include all materials the institution wishes to be considered by the
division committee during its review. The prospective or enrolled student-
athlete shall submit a statement and/or information with the institution's request
as part of the appeal. Information submitted subsequent to this request for
appeal shall not be considered by the committee in its review of the matter,
unless the information is newly available to both the student-athlete and the
institution or newly existent to both the student-athlete and the institution. This
request for appeal shall include a statement indicating whether the institution
prefers the committee to conduct the appeal through either a review of the
written documentation and correspondence or through a teleconference call. If
a teleconference is tequested by the institution, it must present sufficient
rationale that a teleconference call is essential for the committee to reach a
decision in the case. After reviewing the entire case file, the chair of the division
committee shall have the authority to determine whether a teleconference call is
warranted.

(1) If the chair determines that a review of the written documentation and
correspondence should be used to process the appeal, the staff shall send
copies of the documentation and correspondence relevant to the case to
the division committee and the institution. Upon receipt of the case mate-
rials, if any member of the division committee determines that a
teleconference is essential in order to make a decision, that member may
contact the chair with the request and a teleconference shall be conducted.

(2) The division committee shall determine, by a majority, whether to uphold
or modify the staff's decision. Each member shall contact the chair with
his or her vote and the chair will determine whether the majority require-
ment has been met. The chair of the division committee shall
communicate this decision to the student-athlete reinstatement lead
administrator, A member of the staff shall then contact the institution with
the committee's decision.

5. All committee materials as well as the appeal proceedings are confidential.
Institutional representatives and other participants on the call shall maintain the
confidentiality of the information discussed as well as the identity of the participants.
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6. For all appeals conducted by teleconference call, at least one of the following
institutional representatives must participate in the hearing: chief executive officer
(or individual designated by the chief executive officer), faculty athletics
representative, senior woman administrator or director of athletics. In addition,
other institutional representatives, including the institution’s legal counsel and
student-athlete’s or prospective student-athlete's legal counsel, may participate. The
involved prospective student-athlete or student-athlete is required to participate in
this hearing. The teleconference will not proceed if the involved prospective
student-athlete or student-athlete is unable to participate in the hearing. The
student-athlete reinstatement lead administrator and/or the student-athlete rein-
statement representative(s) who handled the case also shall participate on the call.
Also, any members of the enforcement services staff involved in the case may
participate on the call.

a.  Once all parties participating in the hearing have been introduced, the staff has
10 minutes to describe the facts of the appeal, the applicable precedent and the
rationale for the staff's decision. The institution has 10 minutes, and the
involved prospective student-athlete or student-athlete has 10 minutes to
describe the case and explain the reasons for requesting that the staff's decision
be overturned or modified. All participants on the call may ask questions of any
other participant. Once all questions have been answered, the call will conclude
with the staff, institution and student-athlete each providing a closing statement
not to exceed five minutes.

b. The division committee has the authority not to render a decision, if it has
questions the committee believes the institution reasonably can and should
answer prior to a decision by the committee.

c¢.  When the hearing has concluded, the institutional representatives, the involved
prospective student-athlete or student-athlete, legal counsel and the staff shall
leave the call. It is the responsibility of the student-athlete reinstatement lead
administrator to ensure that the tape recording is terminated at that time and all
parties except the committee leave the call at the end of the hearing prior to the
committee's deliberations. The division committee members shall deliberate in
private and reach a decision by majority vote. The chair then shall notify the
student-athlete reinstatement lead administrator with the committee's
conclusion, and the lead administrator or student-athlete reinstatement
representative primarily responsible for processing the case shall notify the insti-
tution of the result. The decision by the division committee is considered final
with no other appeal opportunity, and written confirmation of the decision shall
be provided by the staff. The division committee may affirm
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or modify the staff's decision but may not impose more stringent conditions for
restoration than the staff decision.

7. Subsequent to the division committee's decision, an institution may ask the staff to
reconsider its decision if it obtains newly discovered, nonrepetitive information that
existed at the time of the decision but was not available to the institution and the
student-athlete.  If the institution receives new information that did not exist when
the case was originally submitted, it shall submit the new information to the NCAA
staff. If the new information standard is met, the staff will reconsider the case. If
the staff does not amend its decision, the division committee chair, upon the
institution’s request, shall review the new information and may grant a new hearing
only after concluding, upon review of the written materials, that the new information
is of such importance as to make a different result reasonably probable. 1f a new
hearing is granted by the chair, the chair will determine whether the hearing will be a
teleconference or a paper review. Subsequent to this determination, all case
materials will then be compiled by the staff and sent to the division committee for
their review. If the case is to be treated through a paper review opportunity, any
member of the division committee, after reviewing the case materials, may request
that the chair conduct a teleconference if that committee member believes a
conference call is essential in order to make a decision in the case. New
teleconference hearings or paper review opportunities shall not be granted solely on
the basis of factual occurrences after the initial decision by the division committee.

General Student-Athlete Reinstatement Committee Policies

1. Authority of the Chair. Each division committee has a chair who is selected by the
committee and subject to approval by the Management Council. The division
committee chair may terminate a hearing at any time if the information is repetitive in
nature, substantive new information is introduced, the institution does not believe the
facts constitute a violation of NCAA rules or the parties do not stipulate the facts of
the case. Individuals who wish to participate in a hearing but are not among the
designated participants (institutional representatives, the prospective or enrolled
student-athlete and legal counsel) may do so upon approval from the division
committee chair.

2. Confidentiality. The vice-president for membership services, the student-athlete
reinstatement lead administrator and the director of public affairs may confirm
whether an eligibility reinstatement request has been submitted, whether a decision
has been reached and what that decision is in a particular case. The staff’s release of
information shall always comport with federal law (i.e., Federal Educational Rights
and Privacy Act). The vice-president and the student-athlete reinstatement lead

The National Collegiate Athletic Association
June 21, 2004 JFS:snj



88

Student-Athlete Reinstatement
Policies and Procedures
Page No. 10

administrator have the discretion to prepare a press release on behalf of the NCAA
when appropriate.

Ex Parte Communications. Members of the committee shall not discuss a pending
request for reinstatement or a pending appeal with the student-athlete reinstatement
staff, institutional representatives, the prospective or enrolled student-athlete, or his
or her legal counsel without all parties having the opportunity to participate. The
staff may contact division committee members to arrange a teleconference or a paper
review of an institution's appeal. When an institution requests reconsideration of a
division committee’s decision, the staff may contact the chair of the division
committee to provide the information submitted by the institution and the staff’s
evaluation of it. The staff may also contact the chairs of the division committees
regarding procedural matters relevant to processing an institution's appeal. Further,
the division committee chairs may contact the staff to request that additional
information about the case be obtained.

Quorum. A quorum for committee review of appeals shall be three members. If the
designated division committee chair cannot participate in the review, he or she will
appoint a presiding chair who is from the same division committee. If it is not
possible to have the entire division committee hear or review the appeal, and it is
necessary to do so without delay, the proceeding or review may take place with less
than a full committee as long as the quorum requirements are met.

Recusal. A committee member or student-athlete reinstatement staff member shall
recuse himself or herself from participating in proceedings (e.g., representing his/her
institution or deliberating as a committee member) connected with a reinstatement
case when he or she is directly connected with the involved institution, including, but
not limited to, a member of the committee member’s institution or institution’s
conference. A committee or staff member with a personal relationship or institu-
tional affiliation that reasonably would result in the appearance of bias or prejudice
should refrain from participating in any manner in the processing of a reinstatement
appeal or waiver/fextension request appeal. It is the responsibility of the committee
or staff member to remove himself or herself if a conflict exists. Institutional
objections to a committee or staff member participating in a review of a case should
be raised with and resolved by the chair or the most senior member of the committee
as soon as recognized but will not be considered unless the concern is raised prior to
the scheduled hearing. Exceptions to the recusal policy may be granted by the chair
or most senior member of the committee due to time constraints.
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10.

11.

Revision of Procedures. The committee has the authority to revise the procedures
governing reinstatement requests, waivers and extension requests, as well as the
applicable appeal procedures for each, at any time, subject to Management Council
or A/E/C approval.

Voting. Tn order for the committee to take action, a majority vote (for
reinstatement appeals and waiver/extension request appeals) of those members who
have agreed to hear or review the appeal is required. In the event of a tie vote, the
initial decision of the staff shall be considered to have been upheld, and the
institution's appeal shall be denied. Vote tallies of decisions are private and will not
be provided to the media or the involved institution.

Taping. Each teleconference appeal shall be tape-recorded; however, the
committee's deliberations subsequent to the hearing shall not be tape recorded.
Copies of the recordings shall be maintained by the student-athlete reinstatement
lead administrator for a seven-year period. The chairs of the division committees
who hear the appeal have the authority to instruct the student-athlete reinstatement
lead administrator to forward a copy of the tape or a transcript of the proceedings to
any other NCAA committee that has a legitimate purpose for requesting access to
the proceedings.

Flow of Information, All materials relevant to the consideration of a reinstatement
request, waiver or extension request, or an appeal to the committee shall be
submitted to the staff through the institution by institutional officials. The involved
student-athlete or prospective student-athlete, as well as his or her legal counsel,
shall work through the institution in preparing and submitting its request or appeal.
Information submitted directly to the staff shall be sent to the institution for it to
determine whether the information should be included in its request or appeal. Tt is
the responsibility of the institution to advise the prospective student-athlete or
student-athlete of the reinstatement process, which includes explaining the staff's and
committee’s decision.

Publication of Decisions. All actions on behalf of or by the committee shall be
reported to the NCAA membership via the Web site on a regular basis in a manner
that does not identify the names of the institutions or the student-athletes.

Archiving Case Precedent. The committee has the ability to archive cases based
on a change in committee philosophy (with appropriate notice given to the
membership) or based on the decision date of a case (i.e., cases decided prior to a
given date are designated as archived). The archived cases serve only as a historical
resource to the membership and staff.
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ATTACHMENT 9

Freguently Asked Questions about the NCAA Enforcement Process

b What is the mission of the NUAA enforcesmeni program?

It is the mission of the NCAA enforcement program to reduce violations of NCAA legislation
and impose appropriate penalties if violations occurred. The program is committed to the fairness
of procedures and the timely and equitable resolution of infractions cases. The achievement of
these objectives is essential to the conduct of a viable and effective enforcement program.
Further, an important consideration in imposing penalties is to provide fairness to uninvolved
student-athletes, coaches, administrators, competitors and other institutions.

The NCAA is an association of colleges and universities, and legislation is created by the
members for the members. The enforcement process is an integral part of the process to ensure
integrity and fair play among the members. One of the fundamental principles of the
enforcement process is to ensure that those institutions that are abiding by NCAA legislation are
not disadvantaged by its commitment to rules compliance.

The specific mission of the NCAA enforcement staff is to act as a means of accountability for
member institutions by seeking out and processing information relating to possible major and
secondary violations of NCAA legislation in accordance with the policies and procedures
enacted by the NCAA membership.

£, How iy the enforcement staff vrganized?

The NCAA enforcement staft is headed by the NCAA's vice-president for enforcement services.
Six directors of enforcement and a director for agent, gambling and amateurism activities assist
the vice-president. The directors of major enforcement supervise 20 assistant directors (field
investigators). A separate staff processes secondary infractions cases. The director of agent,
gambling and amateurism activities supervises two investigators and a basketball certification
coordinator.

G Haw does the process work?

The enforcement staff may initiate an investigation of a member institution’s athletics program
only when it has reasonable cause to believe that the institution may have violated NCAA rules.
A determination is made regarding whether the possible violation(s) should be reviewed by
correspondence with the involved institution (or its conference) or whether the enforcement staff
should conduct its own in-person inquirics. When reasonably reliable information has been
obtained indicating that an intentional violation has occurred, that a significant competitive or
recruiting advantage may have been gained, or that false or misleading information may have
been reported to the institution or to the enforcement staff, the enforcement staff will undertake a
review of the information in order to determine its credibility. At that time, the involved NCAA
member institution is informed of the enforcement staff's inquiry by a notice of inquiry to the
institution’s chief executive officer (CEQ). The review of this information generally entails the
use of an enforcement representative (investigator) to conduct in-person interviews.

1-
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The notice of inquiry shall advise the CEO that the enforcement staff will be undertaking an
investigation and, whenever possible, shall indicate the nature of the potential violations
(including the involved sport), the approximate time period in which the alleged violations
occurred, the identities of the involved individuals, the approximate time frame for the
investigation and an indication that other facts may be developed during the course of the
investigation that may relate to additional violations. The enforcement staff does not publicly
release the notice of inquiry. The member institution has the discretion to determine whether it
wishes to release the notice of inquiry.

The enforcement staff shall conduct the investigation for a reasonable period of time to
determine whether adequate information exists indicating that major violations of NCAA
legislation occurred. If this is the case, then a notice of allegations {s sent to the institution's
CEQ. The notice of allegations contains specific allegations against an institution. During the
period of the investigation. the enforcement staff shall inform the involved institution of the
general status of the notice of allegations not later than six months after the date of the notice of
inquiry. If the investigation is not processed to conclusion within one year of the date of the
notice of inquiry, the enforcement staff shall review the general status of the case with the
NCAA Committee on Infractions. The committee shall determine whether further investigation
is warranted, and its decision shall be forwarded to the involved institution in writing. Tf the
investigation is continued, additional status reports should be provided to the Institution in
writing at least every six months thereafter until the matter is concluded.

If the enforcement staff believes that the available information does not warrant further review
during the inquiry, the enforcement staff will notify the institution in writing that the
enforcement staff does not intend to review the information further. As indicated above, if the
enforcement staff believes the information indicates that violations occurred, a notice of
allegations is sent to the institution.

The notice of allegations notifies the institution and all involved parties (coaches, other involved
individuals, etc) of the alleged violations of NCAA legislation uncovered during the course of
the inquiry. The institution and involved parties have 90 days to respond to the allegations, but
may request additional time if needed.

Once all parties have responded to the allegations brought by the enforcement staff, a hearing
date is set before the Committee on Infractions (the NCAA administrative body charged with the
task of adjudicating infractions cases). Four to six weeks prior to the hearing date, a prehearing
conference is conducted with the institution and other involved parties. During this conference,
all questions regarding the allegations are discussed to preclude the introduction of new
information on the day of the hearing.

Prior to the hearing, the enforcement staff drafts a document called the enforcement staff case
summary. The case summary documents the allegations, the position of the involved parties for
each allegation, the remaining issues, if any, the identity of individuals involved in the case, and
any other pertinent information. The case summary is distributed to the involved parties and the
Committee on Infractions no later than two weeks prior to the hearing date.

2
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The Division T Committee on Infractions meets approximately six times per year with cach
meeting typically consisting of two to three days, during a weekend. The Divisions II and III
Committees on Infractions meet on an as needed basis, simply because there are fewer
infractions cases in these divisions. The number of institutions appearing at each hearing depends
upon the length of each case and the amount of other business that the committee has to conduct.
An institution's appearance before the committee may be all or a portion of one day or several
days depending upon the complexity of the case.

At the hearing, the institution generally is represented by its chief executive officer, faculty
athletics representative, the director of athletics and the current or former head coach of the
involved sport. It is common for other institutional officials to attend, such as the compliance
coordinator and the university’s legal counsel. The enforcement staff usually is represented by
the assistant director of enforcement who conducted the fieldwork in the inquiry; the director of
enforcement who oversaw the processing of the case and the vice-president for enforcement
services. Other staft members also may be present who have played a secondary role in the
processing of the case or who are present for other cases before the committee. Current or former
athletics department staff members (including coaching staff members) may be present with
legal counsel if the individual is named in a finding. Student-athletes with current eligibility also
may be present as well.

The chair of the committee opens the hearing with general background information concerning
the process to be followed during the hearing. Opening statements from the institution, the
enforcement staff or other involved parties then are presented. Following the opening statements,
the enforcement staff begins a presentation on specifics of an allegation. After the conclusion of
the enforcement staff's presentation, the institution and other involved parties also make their
presentations. The Committee on Infractions may ask questions of the enforcement staff, the
institution or other involved parties. After a thorough discussion of that allegation, the next
allegation is discussed.

Following a discussion of the allegations, closing statements by all involved parties are provided.
After the hearing is concluded, the Committee on Infractions deliberates in private to determine
what, if any, findings should be made and what, if any, penalties should be assessed. The
deliberations usually occur during the hearing weekend and, if necessary, via telephone
conference call in the days following the hearing. The information upon which violations are
found must be credible, persuasive and of a nature that reasonably prudent persons would rely
upon in the conduct of serious affairs. Penalties can include probationary periods, bans on
postseason competition and reductions of athletics scholarships. Restrictions on the athletically
related duties of individual coaches may be imposed, if warranted.

One of the members of the committee is assigned to write the infractions report which
documents the specific findings made and penalties imposed by the committee. The report also
includes the rationale used in making its decisions. The release of these reports is approximately
six to eight weeks following the institution's appearance. The public affairs staff at the NCAA
will alert the media of the impending infractions report, the morning of the release. The involved
institution and any involved individuals receive a copy of the infractions report the day prior to
the public release. The chair (or other designated member) of the Committee on Infractions will
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conduct a telephone press conference to announce the results of the committee’s decision in that
case. A public infractions report detailing the specific findings and penalties in the case, but with
the names of all involved parties redacted, is also released at that time. The committee makes no
statement concerning the case until it issues its report.

Institutions and involved individuals have the option to appeal findings and penalties to the
Infractions Appeals Committee.

O Do ol NCAA infroctiony cases result in an in-person fiearing before the Commitiee
on Infractions?

No. If, after an investigation has concluded, and all parties are in agreement regarding the facts
surrounding allegations and appropriate penalties, there is an additional option that may be
exercised. Called summary disposition, this process allows for information to be presented to the
Committee on Infractions without a hearing,

The summary disposition process is a cooperative endeavor among an institution, individuals
involved in possible findings of violation and the NCAA enforcement staff. The parties prepare a
report that describes the violations of NCAA legislation, and the institution and the involved
individuals propose penalties. The Committee on Infractions will review this report during
private deliberations and determine whether to accept the findings and the penalties or to go to an
expedited hearing.

The summary disposition process includes several major elements. Initially, a complete and
thorough investigation must have been undertaken by the institution, the enforcement staff or
both. Full cooperation by the institution and all parties must be present for the process to be
utilized. Further, an agreement must exist among the institution, the enforcement staff and the
involved individuals on the facts involving each acknowledged violation and that these facts
constitute violations of NCAA legislation. The institution and the enforcement staff also must
agree that the case is major in nature. An institution that is subject to the repeat-violator
provisions cannot utilize the summary disposition process. The report also must contain a list of
penalties proposed by the institution that are consistent with the presumptive penalties for major
violations as listed in NCAA Bylaw 19.5.2.1.

Generally, if an involved individual (current or former coaching staff member or student-athlete)
does not agree with the facts or does not believe these facts constitute a violation, the summary
disposition process cannot be utilized since the premise of the report is that there is an agreement
on the facts and that the facts constitute a violation of NCAA legislation.

The report generally includes a case chronology detailing important dates of the investigation,
background information on the institution; an overview of the findings in the report; the overall
positions of the enforcement staff, the institution and the involved individuals on the infractions
case, an overview of the institution’s and the enforcement staff's investigations; signed
agreements by the enforcement staff, the institution and the involved parties acknowledging the
facts in the case and that these facts constitute a violation; a detailed narrative for each tinding of
violation; and the institution's suggested corrective actions and penalties.

4.
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The Committee on Tnfractions generally will review the summary disposition report during its
regularly scheduled meetings. The committee can accept the findings and penalties, accept the
findings but not the penalties, or not accept the findings or the penalties. It is common for the
committee to request additional information of an institution upon its initial review of the report.
In such cases, the committee may defer the decision on accepting of the findings until further
information is obtained, usually during the committee's next regularly scheduled meeting. The
committee also may accept the findings but not the penalty and inform the institution of the
committee's belief on what additional penalties should be imposed by the institution. In such
cases, the institution generally imposes those additional penalties, and the committee then will
accept the institution's proposed penalties,

If the committee accepts the findings but not the penalties that the institution proposed (or that
the committee recommended in response to the institution's initial penalties), an expedited in-
person hearing is held. During the expedited hearing, the findings in the report have been
accepted, and the hearing focuses only on the penalties in question. The hearing is not intended
as an opportunity for the parties to negotiate with the committee or to discuss the findings.
Rather, the purpose of this hearing is for the institution or involved individuals to further explain
the rationale for the recommended penalties and for the committee to ask questions and seek
clarification. After the expedited hearing, the institution or the involved individuals may appeal
the penalties to the NCAA Infractions Appeals Committee.

At any point in the process, the enforcement staff could issue a notice of allegations if it appears
that the institution and the enforcement statf cannot agree on findings or if the Committee on
Infractions does not accept the findings or penalty.

The summary disposition process can also be utilized if, after a notice of allegations is issued by
the enforcement staff, an agreement by the institution, the involved parties and the enforcement
staff on the findings of violation and the penalties to be imposed.

If the committee accepts the findings and penalties in the report, the committee prepares an
infractions report. The issuing of the report usually takes between three and five weeks. The
institution is informed of any nonsubstantive changes made in the findings by the committee, and
a release date is set for the committee's public infractions report concerning the case. As with
normally processed infractions cases, the institution or the public affairs staff at the NCAA will
notify the media the moming of the release of the infractions report. The chair (or other
designated member) of the Committee on Infractions will conduct a telephonic press conference
to announce the results of the committee's review of the summary-disposition report. A public
infractions report detailing the specific findings and penalties in the case also is released at that
time. The committee makes no announcements concerning the case until it issues its report.

€, Whar is the difference between the enforcement sioff and NCAA Committce on
Infractions?

5
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The Committee on Infractions is an independent body composed of individuals from NCAA
member institutions and the general public. Each Division (I, II, and IIT) has its own Committee
on Infractions. These committees have the authority to determine what (if any) findings should
be made and what (if any) penalties should be assessed upon a member institution as a result of
involvement in major violations of NCAA legislation.

The Division I Committee has 10 members composed of seven individuals from NCAA member
institutions and three from the general public. At least two of the members must be women. Two
of the 10 members serve as the coordinators of appeals. These two individuals do not participate
in the committee’s decisions but they do attend the hearings and are present during the
deliberations. The coordinators of appeals’ sole responsibility are to represent the committee on
any matters appealed to the Division [ Infractions Appeals Committee.

The Division [I Committee is composed of six individuals including five members from the
respective divisional membership and one from the general public. At least one of these
members must be a woman. One of the members of the committee is a liaison from the Division
Il President’s Council and does not have a vote in the committee’s decisions.

The Division ITI Committee is composed of five individuals which include four members from
the respective divisional memberships and one member from the general public. At least one of
these members must be a woman.

a1

O What types of background do most NCAA investigoiors bave?

The majority of the enforcement staff has an advanced degree (about two-thirds of the staff have
law degrees) and/or have coached or participated on the intercollegiate level.

£ How do investigutions begin?

Investigations begin in a variety of ways; either through proactive or reactive efforts on the part
of the enforcement staff. From a reactive standpoint, high school and college coaches, often
anonymously or as non-attributable sources, contact the NCAA staff to report potential
violations at NCAA institutions. Investigative reports published in newspapers, magazines or on
television sometimes lead to investigations. Student-athletes occasionally contact the NCAA to
report violations. In many cases, institutions will discover violations and self-report them to the
enforcement staff, leading to full-scale investigations. On occasion an investigation will result
from members of the general public contacting the NCAA to report potential violations.

Proactive efforts include interviewing highly recruited prospects and student-athletes who have
transferred from member institutions, or attending high school or two-year college all-star games
or other events where collegiate coaches may be in attendance. Upon receipt of information
concerning a possible violation, the information is evaluated by a director of enforcement. If the
information relates to secondary (minor) infractions, it may be forwarded to the institution or
conference for review or, if of a more serious nature, assigned to an enforcement representative
for follow-up.

-6-
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Information relating to potential violations is received via telephone, letter, in person and, in
recent years, Internet e-mail.

It you wish to report potential NCAA violations you can contact the NCAA enforcement staff
through the following means:

Telephone: 317/917-6222
e-mail: Enforcement Staff

US. MAIL:
NCAA

Enforcement Staff
P.O.Box 6222

Tndianapolis, TN 46206-6222
0. Generally speaking, how are cases fnvestigated?

There is no single way to investigate cases, since each has it own unique set of individuals,
issues and circumstances surrounding the genesis of the case.

In general, however, there are certain common denominators in each case. Preliminary
information is given to a director of enforcement who, after reviewing the available information,
assigns it to one or more of the investigators under his/her charge. Of common relevance is the
fact that an effort is made by the enforcement staff to tape-record all interviews.

In most instances, at the start of a case, efforts are made to speak with the source(s) who
originally reported information. The enforcement staff will request that these individuals submit
to a taped interview "on the record" (i.e. provide their names). If a source does not provide a
name, then the information cannot be used by the enforcement staff to help prove that a violation
occurred. The information provided, however, can be used to direct the enforcement staff to
other individuals who may have knowledge of violations and who could be attributable sources.

Usually the enforcement staff will attempt to gather as much corroborative information from the
"periphery" of a case, before attempting to interview individuals directly involved with potential
violations. By doing this, the enforcement staff seeks to minimize the possibility that person(s)
directly involved in potential violations could, by contacting individuals who could collaborate
the occurrence of violations, compromise the integrity of the case by orchestrating information
reported to the enforcement staff,

When interviews are conducted on campus with enrolled student-athletes, institutional
representatives are required to be present during the interviews. Depending upon the
circumstances, institutional representatives may also be present for interviews of individuals
other than student-athletes. Any individual interviewed by the enforcement staff has the option of
having legal counsel present during the interview. All interviews are either transcribed or
summarized in memorandums. In many cases, information such as long-distance telephone
records, bank records and academic transcripts are reviewed during the processing of a case.

-
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Once the enforcement staff has gathered enough information to proceed with allegations of
NCAA rules violations, the process unfolds in accordance with the procedures described
previously.

{3 Why does it appear that the NCAA is so harsh in sthe enforcemeny of its vules?

The NCAA is a voluntary membership organization of colleges and universities that participate
in intercollegiate athletics. As previously indicated, the primary purpose of the Association is to
maintain intercollegiate athletics as an integral part of the educational program and the athlete as
an integral part of the student body.

Through a legislative process, NCAA member colleges and universities formulate rules of play,
recruiting and administration of NCAA-sponsored sports, to include provisions designed to
enforce these rules and regulations.

It is the expectation of the NCAA that all student-athletes, coaches and athletic personnel will
deport themselves with honesty and sportsmanship at all times so that intercollegiate athletics as
a whole, their institutions and they, as individuals, shall represent the honor and dignity of fair
play and the generally recognized high standards associated with wholesome competitive sports.

The enforcement process is designed to provide a timely, fair and equitable resolution of
infractions cases in order to uphold the high standards set for NCAA member institutions, their
student-athletes, coaches and athletic administrators in the conduct of intercollegiate athletics.

(. What iy the “death penalty?™

The repeat-violator legislation (so called "death penalty") is applicable to an institution if, within
a five-year period, the following conditions exist: (a) following the announcement of the major
case, a major violation occurs, and (b) the second violation occurred within five years of the
starting date of the penalty accessed in the first case. The second major case does not have to be
in the same sport as the previous case to affect the second sport.

The minimum penalties for repeat violators of legislation, subject to exemptions authorized by
the committee on the basis of specifically stated reasons, may include any or all of the following:

a. the prohibition of some or all outside competition in the sport involved in the latest major
violation for one or two sports seasons and the prohibition of all coaching staff members
in that sport from involvement directly or indirectly in any coaching activities at the
institution during that period;

b. the elimination of all initial grants-in-aid and recruiting activities in the sport involved in
the latest major violation in question for a two-year period,

¢. the requirement that all institutional staff members serving on the NCAA Board of
Directors Management Council, Executive Committee or other committees of the
Association resign their positions, it being understood that all institutional representatives
shall be ineligible to serve on any NCAA committee for a period of four years; and
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d. the requirement that the institution relinquish its voting privilege in the Association for a
four-year period.

& Boes the NCAA enforcement provess allow for due-process protection guarauteed
by the Constitetion in traditionsl legad proceedings?

NCAA enforcement regulations and eligibility procedures contain a multitude of traditional due-
process protections. Some of the most important are the following:

o The institution is formally advised of any notice of inquiry into its athletics policies and
practices.

o The institution's representative may be present at all on-campus interviews of enrolled
student-athletes or athletics department staff members.

» Throughout the entire process, individuals and institutions are entitled to be represented
by legal counsel.

e NCAA interviews are tape-recorded unless the person interviewed objects.

o There is, in general, a four-year statute of limitations concerning alleged violations that
may be processed.

o If, after preliminary investigation, the NCAA enforcement staff determines that an
allegation or complaint warrants a notice of allegations letter, the institution's chief
executive officer is advised formally of such inquiry, including the details of each
allegation.

o The institution and involved individuals are advised of all witnesses and information
upon which the staff intends to rely and has the right to interview those witnesses.

o Institutions are required to advise potentially affected student-athletes or institutional
staff members of allegations related to them, and to provide such individuals with the
opportunity to submit information, to be represented by personal legal counsel and to
participate in hearings.

« Information from confidential sources may not be considered.

s The proceedings of the Committee on Infractions are tape-recorded, and a court reporter
records and transcribes the hearings.

o The burden of proving allegations rests with the NCAA.

« Eligibility appeals decisions are expedited to avoid inappropriate loss of game time for
affected student-athletes.

Although the United States Supreme Court determined that the NCAA is not a "state actor” and
therefore is not subject to the due-process clause of the Federal Constitution, the NCAA
membership believes its procedure provides a meaningful and fair opportunity for institutions
and involved individuals to be involved in these processes.

O Why does it appear ther the NUAA enforcement process and resultant pesgities
puaishes innocent studest-athletes?

9.



100

The penalty structure was established based upon the NCAA being composed of member
institutions rather than individuals. Accordingly, the focus of the penalties is to ensure that there
is sufficient deterrent so that the respective institutions will establish an environment which will
preclude future violations. Unfortunately, some sanctions, such as a ban on postseason
competition, while serving as a deterrent for institutions, also negatively affect innocent student-
athletes. In light of this, a committee was formed in 1992 with the express purpose of reviewing
the penalty structure. This committee added language to the enforcement procedures which, in
effect, states that the interests of innocent individuals should be taken into account when
imposing penalties. In part, as a result of this committee's actions, a ban on television
appearances was removed from the list of presumptive penalties to be imposed in major
infractions cases. However, the simple fact is that the punitive nature of NCAA-imposed
sanctions make it unavoidable that the penalties imposed on institutions as a result of their
involvement in major infractions will have some negative impact on innocent student-athletes.

() Are there megny o punish ceaches and boosters who ave fnvelved in NCAA
infractions coses?

Yes. If a current or former athletics department staff member (such as a coach) or a
representative of the institution's athletics interests (booster) is found by the NCAA Committee
on Infractions to have violated NCAA legislation, the committee may require action through the
member institution that could affect the athletically related duties or the athletics involvement of
that individual at an NCAA member institution. Under the provisions of NCAA Bylaw 19.02.1
(a show-cause order), the Committee on Infractions has the authority to request the institution to
take certain action against such individuals. If the institution elects not to take any action or the
action recommended by the committee, the committee has the authority to further penalize the
mstitution.

If an athletics department staff member is found to have been involved in a significant violation,
the committee could require that the institution take certain disciplinary actions against the
individual that could affect the individual's athletically related duties at the institution. If the
individual is employed at a second NCAA member institution, the committee may request the
second member institution to take such actions, even though the second institution was not
involved in the violations.

If the involved staff member no longer is employed at an NCAA member institution, the
committee may require that if a member institution employs (or intends to employ) such an
individual in an athletically related capacity, that institution and the individual be required to
appear before the Committee on Infractions to determine what, it any, limitations should be
imposed upon that individual by the member institution that is hiring the individual. The
committee may elect to take no action or issue a show-cause order against the institution to take
certain action against the individual it intends to employ.

A show cause order against an individual may be imposed for a violation in a secondary or a
major case.

-10-
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Tf a representative of the institution's athletics interests (booster) is named in a violation, the
committee may apply a show cause requirement that often requires that the institution
disassociate that individual from its athletics program. This disassociation may be imposed on a
permanent basis, for the duration of the applicable probationary period or for another specified
period. This disassociation may require that the institution refrain from accepting any assistance
from the individual that would aid in the recruitment of prospects or the support of enrolled
student-athletes; decline financial assistance for the institution's athletics program from the
individual; ensure that no athletics benefit or privilege be provided to the individual that
generally is not available to the public; and take other such actions against the individual that the
institution deems to be within its authority to eliminate the involvement of the individual in the
athletics program.

€8 Boes the NUAA exforcement process gliow for immunity for involved conches and
studeni-athleres?

Yes. A provision of "limited immunity” is offered to student-athletes and coaches who may have
information important to the processing of an infractions case. It is essential to understand that
the application of immunity is very restricted. Limited immunity is not "a plea bargain" nor a
quid pro quo arrangement. "Limited immunity" is offered only when certain criteria have been
met. That criteria includes the understanding that the enforcement staff did not have certain
information and it was of such a nature that the enforcement could not have developed it without
the cooperation of the individual for whom the immunity is being considered. Further, the
individual must provide the information voluntarily and the granting of the immunity is limited
to information about a particular infraction or infractions. In other words, the provision of
information by an individual does not exonerate that individual from sanctions which may be
imposed if he or she is later found to have been involved in other violations separate from the
potential violations for which the individual is being provided immunity; hence the term "limited
immunity."

In the case of student-athletes, "limited immunity" refers to exemption from penalties associated
with loss of eligibility for competition. With regard to coaches, "limited immunity" refers to
exemption from possible restrictions in athletics-related duties imposed by the Committee on
Infractions (see earlier question relating to the punishment of coaches).

Since the NCAA does not have subpoena authority and other legal powers, its ability to obtain
information is often curtailed. Limited immunity is one of the tools used by Association to
compensate for this restriction.

(3. Why dees it appear that NCAA investigations take so lpag?

There are a number of reasons for this. The standard of proof is very high for NCAA infractions
cases and there must be a reasonable expectation of a finding by the Committee on Infractions in
order for the enforcement staft to proceed with an allegation of NCAA rules violations. As a
result, the enforcement staff must take the time to obtain complete information from not only
individual(s) directly involved in the rules violation (or who have direct knowledge), but sources
which can corroborate the information as well. Additionally, much time and effort is spent in

11-
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evaluating both sides of a case, in order to determine which side is the most credible. The time to
take to process a case is often lengthened by the fact the schedules of involved individuals (and
sometimes their attorneys) must be accommodated in order for the enforcement staff to conduct
an interview. Moreover, it occasionally takes a great deal of time to locate such individuals.
Further, in order to properly evaluate information, it is sometimes necessary to interview
individuals in a particular order. If there is a delay in interviewing a particular person, this may
have a "ripple effect" and result in delaying the interviews of others. In many instances,
information is developed during a case which leads to the discovery of additional possible
infractions, which broadens the scope of an investigation, necessitating more time to fully
explore these additional issues. Finally, institutions frequently lengthen the process by requesting
additional time to respond to allegations of NCAA violations made by the enforcement staff,

Updated 3/25/04
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ATTACHMENT 10

STUDENT-ATHLETE REINSTATEMENT PROCESS
FREQUENTLY ASKED QUESTIONS

‘What is the process for reinstatement of a student-athlete’s eligibility?

The student-athlete reinstatement process provides for the evaluation of information
submitted by an NCAA member institution on behalf of student-athletes/prospective
student-athletes who have been involved in violations of NCAA regulations that affect
their eligibility. The objective of the review is to assess the responsibility of the student-
athletes/prospective  student-athletes and to determine appropriate conditions for
reinstatement of eligibility under national standards established by the NCAA
membership, Management Councils (Divisions I, II and III) and Student-Athlete
Reinstatement Committees (Divisions I, [ and I1I).

‘Wheo makes the decisions on reinstatement cases?

The NCAA student-athlete reinstatement staft issues initial decisions in all cases. Staff
decisions may be appealed to the Student-Athlete Reinstatement Committee. The
reinstatement committee has the authority to amend a decision or lessen a penalty
imposed by the staff, but it does not have the authority to increase the penalty. The
student-athlete reinstatement committee is made up of individuals on member
institutions’ campuses or conference offices. The staff meets with the committee
regularly to discuss philosophy, process, policies and guidelines for processing cases. In
addition, the committee reviews all cases where the staff deviates from precedent.

Does the staff have any interaction with the committee on a particular case?

The staff has been given the authority to act on behalf of the committee and issue
decisions on all reinstatement requests. The staff does not communicate with the
committee when a case is received in the NCAA national office. If the institution wishes
to appeal the staff decision, the committee receives a copy of all materials submitted and
a teleconference is arranged. Staff and institution present case to committee. The staff
and committee do not have any exparte communication regarding a specific case.

To whom does the committee report, and who has authority over policies and
decisions?

In Division I, the committee reports to the NCAA Division I Academics/
Eligibility/Compliance Cabinet and, thus, all general policies or guidelines for processing
of cases are submitted in reports to the cabinet. The cabinet and Management Council
can assist the committee in setting policy and guidelines. However, actual case decisions
are not able to be appealed beyond the committee.
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5.

How does the process work?

o Institution determines that a prospective or enrolled student-athlete was involved in a
violation that affects eligibility.

* Institution declares student-athletes/prospective student-athlete ineligible.

e Institution investigates situation and gathers facts (student-athlete reinstatement staft
is not investigative in nature, and it is the institution's responsibility to determine the
facts of each case).

¢ Institution submits eligibility-reinstatement request to student-athlete reinstatement
staff.

o Staff reviews request, focusing on the student-athlete's/prospective student-athlete's
responsibility, culpability, seriousness and type of violation(s).

o Staff reviews precedent with similar facts to determine what conditions for
reinstatement should be imposed, if any. The student-athlete reinstatement staff
attempts to put the individual back in the position in which he or she would have been
had the violation not occurred.

e Staff, on behalf of the Student-Athlete Reinstatement Committees, can do one of
three things:

(1) Reinstate eligibility without conditions;
(2) Reinstate eligibility with conditions (withholding/repayment); or

(3) Not reinstate eligibility at that institution or at any institution.

How long does the reinstatement process take?

The length of time a case may take to process varies greatly on the complexity of the
case. Often a case that involves serious, complex violations of NCAA regulations will
require extensive follow-up. Once all information is received at the national office, it
takes approximately a week for the staff to render an initial decision. The staff is also
aware of competition dates and strives to render decisions prior to the next date of
competition whenever possible.

Who can request reinstatement?

An NCAA member institution must request reinstatement on behalf of a student-athlete.
A student-athlete himself or herself cannot request reinstatement. Reinstatement requests
are processed on behalf of member institutions since member institutions are responsible
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for certifying the eligibility of student-athletes who compete on their individual
campuses.

Can a student-athlete be represented by legal counsel?

A student-athlete may be represented by legal counsel during the reinstatement process.
It is not required, and the process can be navigated without legal counsel; however, if a
student-athlete wishes to have legal counsel, reinstatement policies allow for their
participation.

How many cases are processed a year? What percentage results in the student-
athlete being reinstated?

During the 2003-04 academic year, the reinstatement staff processed approximately 1500
reinstatement requests and 400 waiver requests (the reinstatement staff and committee are
also responsible for processing several of the Association’s waivers). In Division I, 1100
reinstatement requests were processed. Of the 1500 reinstatement requests processed, 99
percent resulted in the student-athlete being reinstated (some may require a condition).

The National Collegiate Athletic Association
September 9, 2004 JFS:snj
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Mr. CHABOT. Dr. Ridpath.

TESTIMONY OF B. DAVID RIDPATH, ASSISTANT PROFESSOR,
SPORT ADMINISTRATION, MISSISSIPPI STATE UNIVERSITY

Mr. RIDPATH. Thank you, Mr. Chairman.

I'm truly honored to be before this Committee today. As a parent
of young children and a former military officer, very little intimi-
dates me, but I must admit I'm a little shaky being here. I found
out just late yesterday I needed to get here from Mississippi to
Washington, D.C., and managed to pull that off with the assistance
of Congressman Bachus’ office; and I do appreciate that.

Let me start out by saying, I cannot disagree with Ms. Potuto
more; and I think I'm going to detail that in my testimony. You
will hear differing opinions through written testimony and what
you have heard today on the enforcement and infractions process
and the monopolizing-cartel-like power of the NCAA and the NCAA
national office.

There are facts and opinions on all sides of these issues, but let
me address these issues from the perspective of a person who has
been through two major infractions investigations and who is a
person who once vigorously defended the very processes that Ms.
Potuto just defended. But I'm also a person who has had my career
and reputation ruined by this patently unconstitutional and unfair
process.

This is not a process that truly punishes the rule breakers. It is
a process that can ruin careers and trample rights all at the same
time. It is simply a process that is unAmerican and threatens the
very foundation of higher education in America.

I represent today many people who have been unfairly targeted
and blamed to protect the true rule breakers. There are many
scapegoats out there just so the tax-free, money-making enterprise
of college sports can keep running with the facade that somehow
the NCAA is actually policing itself. It is an insider’s game, just
likehthe old fox guarding the hen house, and they are getting away
with it.

In brief, I'm a former distinguished military graduate from Colo-
rado State University, and I served this country honorably for al-
most 12 years. I'm a man of principle and integrity. I left the sta-
bility of a distinguished military career to pursue my dream of
working in college athletics. I never had my integrity, my com-
petency or my abilities questioned until confronted by this process
and the NCAA investigators and Members of the Committee on In-
fractions. My treatment and the treatment of others by the NCAA
and the NCAA Committee on Infractions was unprofessional, caus-
tic, adversarial and completely out of line without any remedy of
fairness, due process and constitutional protection.

My story is this: I was hired at Marshall University in 1997 as
Assistant Athletic Director For Compliance. I was hired to clean up
the compliance program that was in disarray. I did that, and I did
more, and in the process of cleaning up the mess, I discovered vio-
lations that had existed in the athletic program, which I reported,
as per rules, to the MidAmerican Conference and the NCAA.

The NCAA launched an investigation into our athletic program.
One of the major violations concerned an illegal employment
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scheme for football and men’s basketball athletes. The employment
program had been going at Marshall University for almost 7 years
prior to my arrival and had been covered up by various administra-
tors and coaches, who, incidentally, still work in college athletics
throughout.

It was a scheme that I did not know or was told about. It was
a coverup. To make a long story short, I was blamed and held pub-
licly at fault for these intentional violations committed by others in
the public NCAA infractions report. I had made an inadvertent,
isolated and very minor mistake regarding athlete employment in
a totally unrelated matter.

While I still vehemently disagree with the NCAA’s interpretation
of that specific issue, it 1s what it is, a minor violation. Unfortu-
nately, the NCAA investigative staff and the Committee on Infrac-
tions bootstrapped this violation, in collusion with the institution,
to scapegoat me and blame me for violations that I had nothing to
do with and had no power to prevent. Although I did everything
required by NCAA rules, told the truth throughout the investiga-
tion, my career and reputation were in tatters, while those who
started the program maintained the program and covered up the
program are still working in college athletics today.

What is wrong with this picture—and it is not just me. College
athletics is a very seductive business that has forced good people
to do bad things and bad people to do worse things. There is so
much money and power involved, particularly with highly paid
coaches, that many institutions will do whatever they can to pro-
tect what Ms. Potuto so eloquently calls the “vital interests” and
the Committee on Infractions plays a role in protecting that vital
interest, but it is not fairness and due process, it is protecting the
money-making machine. In short, don’t bite the hand that feeds
you. Thus, politically expendable individuals are often left holding
the bag, with literally no recourse against one of the strongest mo-
nopolies in the world.

Fighting back against this un-American process has been taxing
on my family. I have had to start and create a whole new profes-
sional career for myself. But I reflect back on one simple piece of
advice, “Do the right thing,” and now the right thing is not being
done, and I must do whatever I can to make changes. The NCAA
is not omnipotent. They can and do make mistakes. They do have
unfair and archaic practices, and there are many things that need
to be done to right the ship.

I truly believe that the only thing that can correct over 100 years
of failed reform and change a process that continues under a
shroud of secrecy, that can destroy lives and careers with impunity,
is Government intervention and that is why I'm here today.

I thank the Committee for the time, and I thank Congressman
Bachus for having the courage to pursue this important matter. I
urge the Committee to take whatever steps are necessary to reform
this process and protect those with integrity and ensure their con-
stitutional rights are protected.

I end today with a quote from a politician, former Governor
Frank Keating of Oklahoma. In his resignation from the National
Labor Review Board studying the recent clergy sex abuse crisis, he
said, “to suppress names of offending clerics, to deny, to obfuscate
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and to explain away, that’s the model of the criminal organization,
not my church.” Unfortunately, the NCAA is operating like this
criminal organization specifically in its enforcement and infractions
process which operates in the same way.

I thank you again for the time today to tell my story and I'll sub-
mit further documentation and statements which I was not able to
do because of the short notice.

Mr. CHABOT. Thank you very much, Dr. Ridpath.

[The prepared statement of Mr. Ridpath follows:]

PREPARED STATEMENT OF B. DAVID RIDPATH

Chairman Chabot, Congressman Sensenbrenner, distinguished members, ladies
and gentlemen,

My name is Dr. Bradley David Ridpath, Assistant Professor of Sport Administra-
tion at Mississippi State University. I am also Associate Director of The Drake
Group a national consortium of faculty and higher education administrators com-
mitted to intercollegiate athletic reform. I am profoundly honored to be before this
committee today, as a parent of young children and as a former US Army Field Ar-
tillery officer, very little intimidates me, but I must admit that being here on Cap-
itol Hill is a very incredible experience and I do hope that my testimony today is
helpful as this committee addresses this very important matter.

You have heard and will hear differing opinions on the NCAA Enforcement and
Infractions process and the monopolizing cartel like power of the NCAA and the
NCAA national office. There will be facts and opinions from all sides on these
issues, but let me address these issues from a perspective of a person who has been
through two NCAA investigations and as a person who has had his reputation and
career ruined by patently unfair process that exists now. I cannot disagree more
strongly with Ms. Potuto. This is not a process that truly punishes the rule break-
ers. It is a process that can ruin careers and trample rights all at the same time.
It is simply a process that is un-American and it threatens the very foundation of
higher education in America.

I represent many people who have been unfairly targeted and blamed to protect
the true rule breakers. There are many scapegoats out there—just so the tax free
money making machine of college sport can keep running with the facade that
somehow the NCAA is policing itself. In reality its primary mission is to protect the
billions of dollars at stake. It is an insider’s game, just like the fox guarding the
henhouse—and they are getting away with it.

In brief, I am a former distinguished military graduate from Colorado State Uni-
versity and served this country for almost 12 years in the Army and National
Guard. I am a man of principle and integrity. I left the stability of a distinguished
military career to pursue a dream of working in college athletics. I served honorably
at three schools including at Marshall University. I never had my integrity ques-
tioned, my competency questioned, or my abilities questioned until confronted by
this process while at Marshall. My treatment, and the treatment of others, by
NCAA investigators and the NCAA Committee on Infractions was unprofessional,
caustic, adversarial, and completely out of line with any remnant of fairness, due
process and constitutional protection.

I was hired at Marshall University in 1997 as Assistant Athletic Director for
Compliance and Student Services. I was hired by Marshall to clean up a rules com-
pliance program in

Disarray. I did that job and more. In the process of cleaning up the mess, I discov-
ered several minor violations, and two major violations, which I reported to the Mid
American Conference and the NCAA. The NCAA launched an investigation into our
athletic program. One of the major violations was an illegal employment scheme for
football and men’s basketball athletes. This employment program had been going on
at Marshall University for almost seven years prior to my arrival and had been cov-
ered up by various administrators and coaches throughout. It was a scheme that
I did not know or was told about. To make a very long story short, I was blamed
and held publicly at fault for these intentional violations, by others, in the NCAA
Infractions Report. I had made an inadvertent, isolated, and minor mistake regard-
ing athlete employment in a totally unrelated matter. While I still vehemently dis-
agree with the NCAA’s interpretation of this issue, it is what it is, a minor violation.
The NCAA investigators and the Committee bootstrapped this unrelated violation
in collusion with the institution to scapegoat me and blame me for violations I had
nothing to do with. Although I did everything required by NCAA rules and told the
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truth throughout the investigation, my career and reputation were in tatters, while
those who actually started the program, maintained the program, and covered up
the program are still working in college athletics today. What is wrong with this
picture? I will tell you.

College athletics is a very seductive business that has forced good people to do
bad things and bad people to do worse things. There is so much money and power
involved, particularly with highly paid coaches, that most institutions will do what-
ever they can to protect what they perceive to be a vital interest—often the Com-
mittee on Infractions plays the same tune. In short, don’t bite the hand that feeds
you. Thus, politically expendable individuals are often left held holding the bag with
literally no recourse against one of the strongest monopolies in the world. Fighting
back against this un American process has been taxing on my family, but I reflect
back to simple advice—Do the Right Thing—and right now the right thing is not
being done and I must do whatever I can to make sure it changes.

The NCAA is not omnipotent. They can and do make mistakes, they do have un-
fair and archaic practices, and there are many things that need to be done to right
the ship. I truly believe the only thing that can correct over 100 years of failed re-
form, and change a process that continues under a shroud of secrecy that can de-
stroy lives and careers with impunity is government intervention—that is why I am
here today. I thank the committee for the time today and I especially thank Con-
gressman Bachus for having the courage to pursue this important matter. I urge
this committee to take whatever steps necessary to reform this process to protect
those with integrity and insure their constitutional rights are protected.

I close today with a quote by a politician most of us know—Frank Keating former
governor of Oklahoma. In his resignation from the national lay review board study-
ing the recent clergy sex abuse crisis he said, “to suppress names of offending cler-
ics, to deny, to obfuscate, and to explain away—that is a model of a criminal organi-
zation, not my church. Unfortunately the NCAA, specifically in its enforcement and
infractions process operates in the same way.

Thank you for the time today to tell my story

Thank you

Mr. CHABOT. The Members of the panel will now have 5 minutes
each to ask questions, and I'll begin—I recognize myself for 5 min-
utes.

In your written testimony, you state that you were given 10 min-
utes to put forth your side of the story to the NCAA’s committee
on student-athlete reinstatement. Was this your first opportunity
to speak directly to the NCAA? And, if so, do you feel you would
have benefited from an opportunity to personally state your rea-
sons for reinstatement earlier in the process? And did you attempt
to speak to the NCAA on your own? And, if so, what was the out-
come of that?

Mr. BrLooMm. That was my first opportunity. And back in 2002
after the Olympics, when I started this process and wanted to help
the NCAA understand a different breed of two sport athletes, I re-
quested to have a meeting with them, speak with them. I was de-
nied the right to meet with Mr. Brand, the President, or any of the
members, to speak with them directly. I had to allow the Univer-
sity of Colorado to represent me in my dispute with them.

I believe this situation would have never gone to the court, would
have never taken this long if I had the opportunity to a public
hearing with the NCAA members, with an impartial governing
body making the decision.

Mr. CHABOT. Ms. Potuto, would you please share with us your
views on the Lee committee recommendations and whether the
NCAA’s membership has gone far enough in adopting those rec-
ommendations.

Ms. Poruto. Yes, Mr. Chairman. The Lee Commission had a
number of recommendations, most of which were adopted by the
NCAA member institutions. In fact, the particular proposal for an
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independent hearing officer was also adopted by the member insti-
tutions.

Having said that, in the several years in which that particular
option was available to member institutions and individuals, it was
only requested once by an individual and, in that instance, the in-
stitution opposed the use of a hearing officer.

As I said in my opening remarks, it is critical to the process to
have people adjudicating cases who know what happens behind the
scenes, can understand a proposed penalty that, in fact, isn’t a pen-
alty, can appreciate and give credibility because they have been
there. It is not a situation in which it is a body where no one has
walked a mile in the shoes of the people who appeared before it.

Mr. CHABOT. Dr. Ridpath, taking into consideration the testi-
mony that you gave us just a few moments ago, what suggestions
would you recommend for changing the process to make it fair,
both to institutions but especially the student-athletes and the
coaches and everybody involved?

Mr. RiDPATH. There are several. I recently wrote a letter to the
editor to the NCAA News suggesting some things that needed im-
provement.

One is one that has been discussed today, and that is opening
up the infractions and hearings process to the public, making those
hearing transcripts public, letting the media participate in that. Do
not do something behind closed doors. It is the shroud of secrecy
that makes it appear like something wrong is going on.

I also feel the Committee on Infractions, although Ms. Potuto has
stated that she feels it’s a fair and impartial jury, that is not the
case. There are athletic directors on that committee. There are fac-
ulty athletic reps. They get perks for being part of that committee
and know several of the people that they sometimes are even inves-
tigating or adjudicating. And these individuals, they have used this
bully pulpit to settle old scores and/or cast chips in.

I state my number two, after public hearing, is an independent
Committee on Infractions, not anybody from member institutions.
I respect the fact that they have people like Frederick Lacey on the
committee, but that does not take away the conflict of interest.

The other thing is everybody who is involved in an NCAA inves-
tigation—I use my situation as a clear example—need due process
and their constitutional rights protected, that if an institution
makes someone a corrective action for some woebegone reason, that
the NCAA needs to know, if they are as experienced as Ms. Potuto
is claiming—I do dispute that—to know what really goes on behind
closed doors and know that they are scapegoating the lowest com-
mon denominator, they do not have to accept that as a corrective
action. The fact that they do, they are as complicit in, really, the
false policies of this committee.

Those are three initial ones that I can think of, Mr. Chairman.

Mr. CHABOT. Thank you very much, and my time has expired.

Is the gentleman from New York here?

The gentleman from Virginia, Mr. Scott, is recognized for 5 min-
utes.

Mr. Scort. Thank you, Mr. Chairman.



111

I had an inquiry about a scheduling for preseason games. Did the
NCAA make a decision on preseason games especially affecting
Hispanic universities?

Ms. PoruTo. Congressman, the NCAA national office could an-
swer that question. The Committee on Infractions doesn’t deal with
that, and anything I'd say would be from what I would get from
the public record also. So I think—there are people here from the
NCAA that could address that for you now or after the hearing.

Mr. ScorT. I guess the problem with this whole subject is, if
there is a disagreement, who gets to make the final decision? And
we have heard Mr. Ridpath refer to it as a cartel. A lot of the Little
League and all kinds of leagues have a commissioner who has final
authority on everything, and his decision is final, and that’s it, and
everybody has agreed to that process. Should schools, Mr. Ridpath,
be able to agree to be bound by the NCAA, even if it is a cartel?

Mr. RIDPATH. It’s the only game in town right now. It would be
tough to go elsewhere, although I do think that needs to be studied.

You talk, Mr. Scott, about who is the final decisionmaker. You
mentioned the term commissioner. I do often sometimes chuckle at
that even in professional leagues where commissioners actually
work for the owners.

I had a very distinguished athletic director tell me about the cur-
rent president of the NCAA, Dr. Myles Brand, saying very clearly
to me, and he said to me, “Dave, he works for us.” Now while he
might be trying to do some good things, the bottom line is he works
for the constituency that wants to make the money, and that’s
where the conflict arises.

Mr. ScorT. Who should be—if it’s not the NCAA as the final ar-
biter, who should be able to have the final decision?

Mr. RIDPATH. I truly believe it is time for faculty to take charge
of their own institutions.

I'm associate director of a national consortium of faculty and
staff for intercollegiate athletic reform collegiate called the Drake
Group. And I do believe once faculty take control and enforce aca-
demic standards on their campuses, it will almost eliminate the
need to have an NCAA governing body because those standards
will be enforced by tenured faculty at their institutions, and many
of the problems we have today will evaporate.

Mr. ScorT. You asked us to do the right thing. And maybe Harry
Truman said, doing the right thing is easy. Figuring out what the
right thing is is the hard part. What is the right thing for Congress
to do?

Mr. RIDPATH. What I would like Congress to do and specifically—
there are many other things, and I know I'm off on a little tangen-
tial area here talking about athletic reform. Specifically, on the
NCAA infractions and enforcement process, break down the shroud
of secrecy, bring true independent oversight to that committee and
guarantee fairness and due process for all.

Mr. ScoTT. And exactly how do we—do we pass a statute? What
statute would we pass to require the NCAA to adopt specific rules
aﬁld r?egulations? And how are we assured that they actually follow
them?

Mr. RiDPATH. To be totally—not quite sure I can answer that
question, sir, in that I'm not quite sure what Congress can do, and
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that’s why I'm here today, to look at different proposals. I don’t
know what type of law can be enacted or what type of oversight
can be done on an independent organization, but I do think on a
voluntary organization, quote, unquote, the Congress needs to look
at and explore situations and potential statutes and legislation that
can actually give a check and balance to a process that right now
has absolute power and has no check and balance in place.

Mr. ScotTT. Ms. Potuto, you have an anti-trust exemption, is that
right?

Ms. PotuTo. There is no anti-trust exemption.

Mr. ScotrT. The NCAA doesn’t have an exemption under the anti-
trust laws?

Ms. Portuto. I don’t believe so.

Mr. Scort. No further questions.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from Iowa, Mr. King, is recognized for 5 minutes.

Mr. KING. I point out, since the Chair has identified me as the
gentleman from Iowa, my focus does come on the Tim Dwight case;
and I'd ask one short question of Mr. Bloom. In your written testi-
mony, to your knowledge at least, there is not a distinction be-
tween the Tim Dwight case and your case. And since those deci-
sions came down exactly opposite, could you inform this Committee
as to why you believe those decisions were opposite to one another?

Mr. BLooM. I have no idea, and no one holds them responsible
to explain.

Tim Dwight was a junior at Iowa. He went pro in football, signed
endorsement deals his junior season, filed for reinstatement his
senior year to return to Iowa to run amateur track. The NCAA al-
lowed him to do so and stated that his football ability was the rea-
son for those endorsements.

I'm a professional skier on the Olympic level. I must have en-
dorsements to travel the country. I did the same thing—the Uni-
versity of Colorado filed for the identical reinstatement request as
the University of Iowa did. I was denied; he was allowed. I have
no explanation. They didn’t talk to me. I have no paperwork, noth-
ing.

Mr. KING. Thank you, Mr. Bloom.

I yield the balance of my time to the gentleman from Alabama,
Mr. Bachus.

Mr. BacHUS. Professor Potuto, you—in your statement, you
stress timely and efficient resolution as one reason for not—I think
you have in the past—for not having open hearings or public hear-
ings. Is that one of the considerations?

Ms. PotuTo. Yes.

Mr. BacHUS. Now I notice this instance on the cost of it, not hav-
ing public hearings and not having people allowed to confront the
witnesses against them and that thing. You took the same tact I
think in opposing Title IX, the continuation of Title IX as it related
to women’s participation in athletics, is that correct?

Ms. PoruTto. Congressman, I'm not sure I understand what the
reference is.

Mr. BAacHUS. Well, I'm reading an article, “Cost of Title IX Now
Outweigh Benefits,” by Josephine Potuto.

Ms. PoTuTo. Yes.
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Mr. BACHUS. You say, the costs of implementation of Title IX are
heavy and outweigh the benefits they have produced.

Ms. Poruto. I did say that, but I wasn’t referring to economic
costs, Congressman. I was referring to the impact on male student-
athletes who are interested in competing even without scholarship.

Mr. BAcCHUS. It said costs, and I wonder what that meant. I ap-
preciate that. But you are opposed to the continuation even though
you realize they brought about a sea change in respect to women’s
opportunities

Ms. PoTuTO. I'm not opposed to the continuation of Title IX, Con-
gressman. I support a relook and adjustment to reflect the equities
and interests of both genders.

Mr. BAcHUS. You have changed—at this time, you are not for the
continuation?

Ms. PotuTto. I have never said in any written or public state-
ment that I'm not for the continuation of Title IX.

Mr. BAcHUS. In your statement, when you talk about the reason
for not having public hearings, you mention the reason not to have
public hearings on page 8: “Extreme public interest among media
and fans might create difficulties in maintaining an appropriate
hearing atmosphere.”

Ms. PotuTo. That’s right.

Mr. BACHUS. One reason not to have open public hearings is ex-
treme public interest?

Ms. PotuTo. It is. It’s not the only reason, probably not the dom-
inant reason, but it is certainly one reason.

Mr. BAacHUS. One reason not to have an open hearing is the
public’s interest in the hearing?

Ms. PotuTo. The public’s extreme interest in a hearing that can
not only affect the atmosphere of the hearing but may well have
an impact on those individuals who are not associated with institu-
tions who come forward with probative information and then are
thrust in a media circus and held up to scorn and pressure in their
own home communities.

Mr. BAcHUS. You are aware—you teach constitutional law and
are aware of the number of cases and philosophy that public
awareness, public interest should be encouraged and that actually
it has a cleansing—sunshine laws effect on hearings?

Ms. PotuTo. Yes. And I'm also aware public institutions, when
they are looking at disciplinary actions against faculty, dismissals,
promotions in tenured positions

Mr. BAcHUS. Well, we’re not talking about that here.

Let’s say an athlete, and the athlete wanted to appear before the
committee, wasn’t even allowed, but had he been, these are private
hearings? What if the athlete or the coach under investigation says,
“I want a public hearing”?

Ms. Poruro. First, if we are talking about the Committee on In-
fractions, there may be several different individuals in addition to
the institution that all have varying interests as to what they
want. Mr. Ridpath talks about an impact on his reputation. I do
not see that a public hearing would alleviate that impact. If we are
talking about a student-athlete, I'm not in the best position to de-
scribe the process as it affects Jeremy Bloom. We have here a
member of the student-athlete reinstatement staff that dealt with
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it that can give particular information and I think challenge the in-
formation that Mr. Bloom describes in terms of the processes avail-
able to him and his opportunity to participate fully and at several
stages in the process and, I might add, before several committees.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from Tennessee, Mr. Jenkins, is recognized for 5
minutes.

Mr. JENKINS. Professor, I have a poor copy of the judge’s ruling
in the District Court of Colorado, and it appears to be incomplete.
But what was the basis of the judge’s ruling in that case? And why
was Mr. Bloom denied?

Ms. Poruro. That is a student-athlete reinstatement issue. I
can’t tell you that I have recently read that particular opinion so
I can share with you the particulars. But, having said that, the
judge, as I recall that opinion, upheld the NCAA’s opportunity to
self police and to administer its programs as a private institution.
It granted Jeremy a status before the court in order to reach the
merits and then found that there were no substantive, procedural
issues and that fundamental fairness was provided.

Mr. JENKINS. Have the courts across the land ever in any cases
found that the student-athlete had rights and they have proceeded
to enforce those rights?

Ms. PotuTo. Not that I'm aware of. As you well know, Mr. Con-
gressman, in order to reach due process issues as a legal constitu-
tional principle, the individual challenging has to have a sub-
stantive property or liberty interest. The opportunity to play inter-
collegiate athletics does not rise to that level.

In Mr. Bloom’s written statements, he talks about the depriva-
tion he is suffering because the college athletics are a minor league
for the pros. Well, I would dispute whether any intercollegiate pro-
gram sees itself as simply or even partly training athletes to be
professionals, although that may well be a side effect of playing
intercollegiate athletics.

Mr. JENKINS. This may be a question that may be appropriately
addressed to Mr. Bloom. But from Mr. Bloom’s testimony, it states
on the second page, in January of 2004, I announced that I was be-
ginning to—it says, except, e-x-c-e-p-t. I assume that means to ac-
cept endorsements and planned to play football for the University
of Colorado. And maybe Mr. Bloom—Mr. Bloom, did you make that
decision on your own, with full knowledge of what the rules were?

Mr. BrooM. Yes, I did. In 2004, I spent two seasons foregoing
any type of money coming in from companies; and the NCAA does
allow me to receive prize money, which if you did win every com-
petition in a year you are not going to be able to

Mr. JENKINS. You set out to be rebellious and a pioneer and to
challenge this rule that you knew very well that was very clear, is
that correct?

Mr. BLooM. I don’t believe I set out as a pioneer. I set out as
an athlete who has dreamed every day since I was 5 years old of
winning a gold medal in skiing. And when my career was put in
jeopardy because of the restrictions placed by the NCAA, I was put
in no other positions to accept endorsements and keep my ski ca-
reer alive.
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Mr. JENKINS. If you had made the decision not to accept endorse-
ments, you would not be here today, and there would be no dif-
ficulty with respect to your future for you?

Mr. BLooM. I would not be here today. I would be with the Uni-
versity of Colorado football team, and I would be retiring from the
sport of freestyle skiing.

Mr. JENKINS. Dr. Ridpath, I was unclear after Mr. Bachus’ ques-
tions about—you asked us clearly to intervene and you outlined,
after Mr. Scott’s questions, some of the things you would want us
to do. Now, you know, you are kind of bucking the trend, too. Most
people come up here to the Hill and they ask the Congress to keep
our nose out of their business. And are you sure now that you want
us to intervene and to do the things that you would ask of us to
do now and get into this?

Mr. RIDPATH. I'm absolutely convinced, and it is not just me, but
it’s the Drake Group, of which I'm a member of the coalition. Sev-
eral outside groups that have reviewed intercollegiate athletic poli-
cies and procedures, we are at the level right now that Government
intervention is the only way to stop this train.

Mr. JENKINS. What about your suggestion that it is time for the
schools themselves to take control of this?

Mr. CHABOT. Gentleman’s time has expired.

Mr. RIiDPATH. I wanted to say the only people that have the
power to enforce true academic standards, true standards that en-
force real college students, students like Jeremy Bloom are the fac-
ulty—and right now the faculty are completely out of the process.
The only faculty that are involved are ones who have a vested in-
terest in athletics.

Throwing sunshine in the process, to respond directly to Ms.
Potuto, would have absolutely ameliorated my process because it
would have exposed how the committee acted. They are unpro-
fessional, caustic, and have an adversarial attitude and how I was
completely railroaded, I don’t think they would have acted that
way if it was a public hearing.

[10:35 a.m.]

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from Alabama.

Mr. JENKINS. Mr. Chairman, I believe the lady would like to re-
spond to that. Would it be all right if she takes the time to

Mr. CHABOT. I will give the gentlemen an additional minute and
let the gentlelady

Ms. PotuTo. Thank you. And I would also like to add and em-
phasize that with regard to Mr. Bloom’s particular situation, there
is a member from the NCAA staff that is fully prepared to make
t}iat record clear and to correct several misstatements from Mr.
Bloom.

But, to get to Mr. Ridpath, the Committee hearing before Mr.
Ridpath had no allegations against him. In fact, he was named in
an allegation that the enforcement staff dropped before the hear-
ing. He was not named in the public report. There was no finding
in the case made against him.

He was reassigned by his employer to another responsibility in
the university before the infractions report ever issued. So that—
and I would direct the Committee’s attention to that report if any-
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body thinks that Mr. Ridpath was unfairly characterized with re-
gard to his compliance responsibilities. I stand by that report, and
I would be delighted if you read that report.

Mr. CHABOT. We are not going to get sidetracked on this par-
ticular case here. So the gentleman from Alabama is recognized. If
he wants to delve into that, he is certainly welcome to do that on
his 5 minutes.

Mr. BACHUS. Professor, I am sort of struck by your definition of—
that participation in college athletics doesn’t rise—that activity
doesn’t rise to the level that ought to be protected by the constitu-
tional rights of due process.

Ms. PoTuTo. It’s not my reading of that. It’s, I think, the reading
of all, or virtually all, courts that have looked at it. And I might
add that the fact that it doesn’t rise to a constitutionally protected
interest, the fact that nine members of the current Supreme Court
says the NCAA is not a state actor and doesn’t need procedural due
process does not mean that we don’t provide it.

There are a number—I heard—Mr. Congressman, I heard you
before say persons who are alleged to have violated have no right
to confront their witnesses. Anybody who appears at that hearing
has the right, and I can cite you the bylaw provision, to ask ques-
tions of any individual or party at that hearing.

Mr. BACHUS. So anyone charged with an offense has the right to
appear at the hearing and cross-examine all of the witnesses?

Ms. PotuTo. I don’t know, cross-examining might not be the cor-
rect term for it, but certainly the right to inquire of anyone else
who appears. And, yes

Mr. BACHUS. To talk—to question the witness?

Ms. PotuTo. Of course. And anybody——

Mr. BAcHUS. Well, all right. Well, I was under the

Ms. PoTtuTo.—with a violation clearly has the right to appear be-
fore the——

Mr. BAcHUS. I was under the misunderstanding that you didn’t
allow people to confront the witnesses.

Ms. PoTtuTo. We do. And I can give you the bylaw provisions.

Mr. BACHUS. Let me say this. You have talked about the Su-
preme Court decision. Now, the Supreme Court decision said you
are not a state actor. It certainly didn’t give you a license to dis-
regard peoples’ constitutional rights, to mistreat people, to abuse
people.

And, in fact—and also it did not say that the participation in col-
lege athletics was not something that was not a constitutional
right. In fact, I will give you several cites that actually say that
property—you know, guarantee of life, liberty and property in-
cludes the right of travel, the right of enjoyment of occupation, the
right to practice a profession, the right to raise a family, a right
to

Ms. PotuTo. But not the right to play an intercollegiate sport
supported by scholarship at a university.

Mr. BACHUS. Is that right?

Ms. PotuTo. Congressman, that doesn’t mean that the NCAA or
the member institutions would not be vigorous in providing proce-
dural rights. I teach constitutional law
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Mr. BacHuS. In fact, I thought the NCAA was formed in 1905
to protect and promote the interests of college athletics——

Ms. PoruTo. Precisely.

Ng BAcHUS. —and to encourage participation in it, not to wall
it off.

Ms. PoruTo. Precisely. And I teach constitutional law. I am cer-
tainly a fan of intercollegiate athletics, both men and women, both
revenue and nonrevenue. But I value my professional interests in
the Constitution and in civil liberties generally and my integrity as
an individual much more than the opportunity to sit at a Nebraska
volleyball game or to watch swimmers or to watch a Nebraska foot-
ball game.

Mr. BAcHUS. Now, let me ask you this: Do you agree with Justice
Marshall when she says, just as in criminal cases, an impartial de-
cision-maker is essential to the rights in a civil proceeding. This
neutrality helps to guarantee that life, liberty, and property will
not be taken on the basis of an erroneous or distorted concept of
the fact of the law. At the same time, it preserves both the appear-
ance and reality of fairness by ensuring that no person will be de-
prived of his interest in the absence of proceeding in which he may
present his case with the assurance that the arbiter is not pre-
disposed or influenced against him.

Now, the finders of fact are all under the regulation and the
power of the NCAA, which is the body bringing that action against
him, right?

Ms. Poruto. Well, but the NCAA doesn’t pay my salary. In fact,
when I go to an infractions hearing, I go through major grief be-
cause of where Lincoln, Nebraska, is located.

Mr. BACHUS. You are not representing to this Congress—in fact,
the Lee Commission recommended an independent arbiter of the
facts, and the NCAA has rejected that.

Ms. PoruTo. That is not quite accurate.

Mr. BACHUS. But you are not representing to us that you all go
out and get independent hearing officers, independent arbiters of
the fact, are you?

Ms. PotuTo. No. And what I would say is due process requires
a balancing of several interests. Of course, the interests of the indi-
vidual who is subject to a penalty is of primary interest, but so are
the interests in efficiency and fairness, uniformity of treatment.

Mr. BAcHUS. Cost. In other words, efficiency, cost?

Ms. PoruTo. Certainly we can have a different system for inter-
collegiate athletics that balanced those rights more, but at the cost
of other interests. And we all know that the law of unforeseen con-
sequences sits out there as a looming presence when we start mak-
ing substantial changes to a process. Professor Roberts, in his writ-
ten testimony

Mr. BAcHUS. Let me close by saying that I appreciate that, but
I would hope the NCAA would look at who generates the revenue.
It is the student athletes.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from Indiana, Mr. Hostettler, is recognized for 5
minutes. It is my understanding that we are going to have votes
on the floor relatively soon, so I want us to keep it moving along.

Mr. HOSTETTLER. I thank the Chairman.
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Dr. Ridpath, I have one question about your—following on Mr.
Jenkins’ line of questioning with regard to a new mode of regu-
lating college athletics, and that is turning this—the situation over
to the school faculty. How would that work?

The reason I ask is because that would be a voluntary environ-
ment. I assume that colleges would voluntarily enter into a new
covenant, new compact, to regulate themselves. But they would do
it—as opposed to the regime now—they would do it through school
faculty.

How would school faculty not bring into the situation a similar
bias that is claimed now with regard to the NCAA?

Mr. RiDPATH. Thank you, Mr. Hostettler. I would direct you to
the Website www.thegreatgroup.org that details—and I will submit
this afterward—but details our seven-point plan to solving the ma-
jority of the ills that confront college athletics today with the fac-
ulty as the driving force.

It would be incumbent upon individual faculty senates to adopt
these proposals. These proposals would ensure that college stu-
dents are playing college sports. This would ensure that college
students—that college athletes are treated as college students. This
would ensure that there is no multi-million-dollar academic eligi-
bility mill to keep not just kids who might be academically unpre-
pared to go to college. I think somebody who wants to go to college
is the key, but I can strongly disagree with Ms. Potuto. There are
several kids, many kids, hundreds of kids, who come to college to
go pro, and that is the only avenue right now they have to go pro.

Enforcing the great group standards will finally break down the
dirty little secret that the NFL and the NBA and the NCAA have
right now of forming minor leagues, giving these other kids who
have no desire to go to college another place to go. Then, therefore,
you have college students who are interested in going to college
playing college sports.

Again, I would direct you to the Website and our seven-point
plan, but I do believe that it is foolproof.

Mr. HOSTETTLER. For the record today, and this may be unfair
as an example, but are you saying that Colorado University profes-
sors, faculty, would determine, for example, if Jeremy Bloom could
play college football at Colorado University?

Mr. RIiDPATH. Absolutely. Eligibility decisions at an institution
should be the decision of the institution that fits the academic pro-
file. There is no reason, absolutely no logical reason, that Jeremy
Bloom was not suited up for the Washington State game last week.

Mr. HOSTETTLER. And I am just wondering, do you think that
that—I mean, if a university will determine its own eligibility re-
quirements, because that is what you are saying, essentially get rid
of the NCAA rules as they are now and say if a particular college
wants a particular athlete to play, then that college would deter-
mine if that athlete could play and defend a national championship
or whatever?

Mr. RIDPATH. Certainly we advocate, of course, a 2.0 grade point
average and meeting admission standards as the academic profile
of the incoming class, not bringing someone in who has no interest
in playing—interest in going to school, coming in with a 12 ACT
score and basically warehoused for a year.
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Mr. HOSTETTLER. If that were the qualifications of the university,
that would be what they would do?

Mr. RiDPATH. If that was the qualification of the university. But
I don’t know too many that do that.

Mr. HOSTETTLER. Not today?

Mr. RiDPATH. There are rare exceptions, but they do for athletes,
yes.

Mr. HOSTETTLER. And secondly, Dr. Potuto, if I could ask a ques-
tion with regard to the situation between Tim Dwight and Jeremy
Bloom. And all I am concerned about is the substantive difference,
because, if I understand it right, with regard to NCAA rules, an
amateur—an athlete can be amateur status in one sport and be a
professional in another sport.

And could you just give me the substantive differences? I am not
concerned about what you think about his testimony today or any-
thing like that. I just want to know the substantive differences be-
tween Tim Dwight being a professional football and an amateur
track athlete and Jeremy Bloom being a professional skier and an
amateur football player. What is the difference?

Ms. PoruTto. Congressman, I certainly could do it, but I think
Ms. Strawley is in a better position to respond.

Mr. HOSTETTLER. That would be fine. And, Ms. Strawley, your
name for the record as well as were you also involved in the Tim
Dwight case?

Ms. STRAWLEY. Certainly. My name is Jennifer Strawley, and I
am the director of membership services and student athlete rein-
statement.

I was not actually involved in the Tim Dwight case in 1999.
However, the differences between the cases are, in Tim’s situation
he asked forgiveness for what was reported as an unintentional
violation of NCAA rules. In Jeremy’s case, he went through, asked
for interpretation of the rules, sought waivers on behalf of our rules
through two separate committees, and then, under his own admis-
sion, knowingly committed willful violations of NCAA rules. Jer-
emy has referenced in his statement that

Mr. HOSTETTLER. Let me—my time has run out. So I asked for
substantive differences between the two. You have given me proce-
dural differences with regard to asking forgiveness as opposed to
asking permission. But what are the subjective differences, if the—
if the Chairman will

Mr. CHABOT. And the gentleman’s time has expired. But if you
can respond to the question.

Ms. STRAWLEY. The substantive difference is a willful violation of
NCAA rules, and a knowing commitment of a violation of NCAA
rules, when, in fact, he knew it was against the rules to engage in
that activity.

Mr. HOSTETTLER. I thank the Chairman.

Mr. CHABOT. Thank you.

The gentleman from Florida, Mr. Feeney, is recognized for 5 min-
utes.

Mr. FEENEY. One of the things I love about college athletics is
the passion and the intensity—I specifically love Big 10 football
and SEC football. I am from Florida. This is the first time that the
ACC—right, my friend, Congressman Forbes wants me to remind
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how intense that competition is. First time I am aware of it spilling
over into the United States Judiciary Committee, though.

I guess I start with the initial bias that I absolutely believe that
there are unfair decisions probably made by the NCAA from time
to time, just like the United States Supreme Court made a horrible
decision in the Dred Scott case and has made other decisions that
I think are horrible and offensive. I think any judicial body is going
to be imperfect, but the question is whether or not Congress ought
to act.

Another bias I have is that I doubt there is any situation that
Congress can’t make worse if it is not careful. And one of the
things I would like to do is put pressure on the NCAA to find ways
to be more responsive if there are serious problems with the way
that it enforces its rules.

But that is sort of where my bias is. I am not here to defend indi-
vidual decisions that may have been very much wrong.

One of the things that I would like to ask, you know, Dr.
Ridpath. You say that the NCAA is a cartel and a monopoly, and
obviously they have had a great deal of power. If I want to play
college athletics, as a practical matter, on a very competitive high
level, I don’t have any choice but to play by the NCAA rules, like
it or not.

So I do agree with your contention that they have an awesome
amount of power. But there are other options for me. If I happen
to be a very skilled hockey player, hockey players get drafted at 16,
17, 18 years old. The same thing with baseball players. A talented
football player, 99 times out of 100, maybe more, goes through the
college programs first. But that may be a little bit of an exception.
But in basketball we have got people from the time that Mr.
Dawkins was drafted at what, 17, 18 years out of high school.

So this is not the only outlet for a talented athlete like Mr.
Bloom himself who is actually demonstrably skilled in more than
one sport. If he didn’t like the NCAA rules, he clearly had options.

And I would ask you whether this is really a monopoly or cartel
that keeps people out of a pursuit that they want to pursue, but
more importantly livelihood, which would be a problem, in my
view.

Mr. RiDPATH. I would say on the surface what you are saying
seems very logical. But, again, facts are stubborn things. Yes, hock-
ey players can go pro at a very young age. Baseball players can.
Other sports can. They don’t generate the revenue that football and
men’s basketball does.

The NCAA and NFL are in collusion to make sure that kids can-
not participate in the NFL until 3 years after they graduate from
high school, and the NBA is going to try to pursue that same rule.
Why? The NCAA wants to keep the best players and generate that
revenue which is their main, vital interest, generate the revenue
to pay those salaries.

Mr. FEENEY. Thank you. And now you have, in my view, imple-
mented—or you have implicated the potential for an individual con-
stitutional right, denying somebody the right to make a living is a
very different question than what we are doing here.

Ms. Potuto, I would like to ask you about whether or not—be-
cause one of the issues is whether these hearings ought to be more
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open. Now, this is a private, voluntary association, according to
U.S. Supreme Court decisions. I think most of us are biased in
favor of openness. I would like to be a voyeur at a lot of key deci-
sions that are made.

Does the Buckley amendment have an implications that would
prohibit, at times, when students are involved, publicizing pro-
ceedings?

Ms. PoruTo. There may well very be privacy interests both in
State and Federal law. The Buckley amendment, I believe, goes to
records particularly. But there are interests like that replete in
those hearings. I assume one of the prime reasons by which you
have the hearings, in terms of termination and student athlete dis-
ciplinary proceedings, are in private and held to be confidential.

Mr. FEENEY. Well, and you outline some of the practical prob-
lems with—you know, the 14th amendment, as I understand it,
does not apply to private or voluntary organizations. It does not
apply to the NCAA, so long as it is, in fact, a voluntary, private
association, and not a state actor.

One of the practical effects, if a Supreme Court, or if Congress
would mandate this, for example, but if the Supreme Court says
that the 14th amendment does apply to due process, substantive
and procedural concerns, what does it mean for the practical impli-
cations for the recruiting process, academic eligibility, financial aid,
competition and practice limitations? Are we going to have lawyers
on behalf of students go in and say that it is too hot to practice,
for example?

Have you thought through some of the potential concerns with
guaranteeing due process for every decision that an institution or
the NCAA makes?

Ms. PotuTo. Of course. And as a professor of a law school whose
salary depends on students going to law school, it is an attractive
proposition to create more processes which need more lawyers.

In fact, even if the—the Congress were to determine or to declare
that the NCAA is a state actor, none of the processes that currently
are being engaged in I think would have to change, because I think
the NCAA committees exceed what procedural due process re-
quires.

Now, but to get to the heart of the question, which is, were addi-
tional procedures put in place, would it change the dimensions,
make it more formal? Certainly. You put a lawyer in the mix, and
you always have a more formal hearing. Rules of evidence are cre-
ated not to expand the information that can be provided to a hear-
ing officer, but to restrict the information that can be provided.

It is a highly competitive world, obviously. My Congressman can
certainly speak to this much more eloquently than I. The notion
that an individual school, run by faculty, and I am a chaired pro-
fessor with tenure of my faculty, and can do so in a way that would
make institutions fielding teams that compete with teams from Ne-
braska feel confident that we are all applying the rules in the same
way and in the same fashion, it is one of the more interesting no-
tions I think I have encountered in a long time.

Recruiting is a highly competitive business. One of the interests
that institutions and individuals have before the committee is get-
ting it done quickly. If you are subject to an infractions case at a
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major university, your ability to recruit is substantially affected.
And I assume that every other competing coach in the country is
going to say to a prospect, you don’t want to go there, you are not
going to be able to go to a bowl. They are not going to field a com-
petitive team because there are going to be scholarship losses.

That is the world that this is. It is not a world of 200 or 150 au-
tonomously operating institutions and athletics programs that don’t
have to deal with each other on a playing field.

Mr. CHABOT. The gentleman’s time has expired. I was waiting for
you to catch your breath there, but I don’t think you breathed
through that statement.

Ms. PoruTto. I am from the New York metropolitan area. You
don’t breathe.

Mr. CHABOT. That explains it.

And we have saved our best for last here. The gentleman from
Virginia Mr. Forbes is recognized for 5 minutes. I believe he will
be the last questioner unless another Member would show up.

Mr. FORBES. Thank you, Mr. Chairman. And I thank you for call-
ing this hearing. And thank all of you for being here.

I think, as Congressman Feeney mentioned, we all recognize that
all of you are here with good intentions and good motives. We ap-
preciate the good work that the NCAA does, and we also recognize
that regardless of good intentions, sometimes decisions can go
awry. The difficulty for us is when those decisions go awry, they
can have enormous impact.

Mr. Bloom has testified that he has perhaps lost a college career
and perhaps more. Mr. Ridpath feels his reputation has been lost.
And one of the questions, Ms. Potuto, that my colleague from Vir-
ginia raised a little bit earlier was in regard to the Hispanic Col-
lege Fund football game and that cancellation. I know you indi-
cated that you couldn’t respond to that, but the problem we have
is sometimes perception becomes reality, and individuals look at
something, and it is very, very arbitrary. We have kind of had a
system here we have had today of having people slide up to the
table to testify, which is fine, because we just want to get the infor-
mation out. But you alluded earlier to—I think when you were
talking to Congressman Scott, that perhaps there was another rep-
resentative of the NCAA here that had some information regarding
that Hispanic College Fund football game and its cancellation.

If they are not, or not prepared to testify, I would just ask if they
could submit for the record an explanation so that we can look at
that cancellation, because as we indicated, they have some harsh
consequences. That game, the cancellation of it, cost about $2 mil-
lion to that college fund, which helps a lot of individuals and Vir-
ginia Tech.

And if you are prepared to respond to that, fine, but if not, if you
could submit it for the record, that would be——

Ms. PoruTto. Yes, sir, Mr. Congressman. As a member institution
that runs the organization, I will say as the NCAA’s employer and
boss that they will certainly provide that information to the Sub-
committee.

Mr. ForBES. Thank you.

[The information referred to follows:]
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September 22, 2004

PO, Box 6222 VIA OVERNIGHT MAIL
Indianapolis, (ndiana 46206
Telephone: 317/917-6222 The Honorable J. Randy Forbes
U. S. House of Representatives
307 Cannon House Office Building
Shipping/Overnight Address: Washington, D.C. 20515
1802 Atonzo Watford Sr. Drive
Indianapolis, Indiana 46202 The Honorable Robert Scott
U. S. House of Representatives
2464 Rayburn House Office Building
WWW.Ncaa.org

Washington, D.C. 20515
Dear Congressmen Forbes and Scott:

In the September 14, 2004, hearing regarding the NCAA’s infractions and
reinstatement processes, information was requested regarding the status of the
Hispanic Football Classic, a preseason football game put on by the Hispanic
College Fund (HCF). That information is as follows:

In January 1999, the Division I-A members of the NCAA passed
legislation to eliminate exemptions to play preseason football games after
the 2002 season. This action was taken, in part, due to the limited number
of schools that participated in such games and the perceived competitive
advantage gained through a longer practice period and an extra game for
some schools. The Black Coaches Association (BCA) Football Classic
was permitted to continue in 2003 and 2004 based on its television
contract that was in place prior to the adoption of this legislation. None of
the other preseason football games, including the HCF, had such a
contract. In fact, I believe 2001 was the first year for the Hispanic
Football Classic, a time when the NCAA had announced the rules change
to be implemented in 2002.

NCAA rules permit the HCF to continue to sponsor a football event.
However, the contest must occur during the regular football season and the
participating schools must count it toward their regular season total of
permissible games.

National Collegiate Athletic Association

An association of more than 1,200 members serving the student-athlete
Equal Opportunity/Affirmative Action Employer
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Congressmen Forbes and Scott
September 22, 2004
Page No. 2

The HCF has unsuccessfully challenged this rule change in court. In June 2004, the
Superior Court of Marion County, Indiana, dismissed HCF’s lawsuit saying the pleadings
clearly entitled the NCAA to judgment. The court said HCF had not alleged any fraud or
illegality by the NCAA in passing this rule, and so the court would not second guess the
NCAA'’s interpretation or application of its own rules. An appeal of that decision by
HCF is now pending in the Indiana Court of Appeals. The lower court’s decision is
based on long- settled law regarding the rights of private associations, so it is likely to be
affirmed.

T trust this information is responsive to your questions about the NCAA rules on this subject.
Sincerely,

{2 O

Myles Brand
President

MB:dby

cc: Selected NCAA Staff Members
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Mr. FORBES. And thank you, Mr. Chairman. That is all the ques-
tions I have.

Mr. CHABOT. Thank you very much. I believe that concludes the
questions.

Mr. BAcHUS. Mr. Chairman, I would ask for a point of personal
privilege.

Mr. CHABOT. If the gentleman would state his point.

Mr. BAcHUS. Mr. Chairman, I have said all along that my pur-
pose here was to get the NCAA to adopt its own recommendations
of its own committee, and that was the Lee Committee, and that
my interest in these hearings was to student athletes and due proc-
ess.

Despite this, the NCAA has made calls. They have told Mem-
bers—they have—they have brought up the Auburn and Alabama
cases. They have brought them up. And then they have said that
I was bringing them up. They have said that to—and I wasn’t able
to prove that until yesterday when they actually put up on their
Website a description of this hearing today. And most of that de-
scription on the Website is about the Alabama and Auburn cases,
which I consider highly inappropriate.

You know, they are asking assurances that it not be about that,
saying I am bringing it up. When I don’t bring it up, they bring
it up and put it on their Website in an attempt to poison the at-
mosphere here today.

It is a—and I think it shows a pattern. When we walked in this
room today, two representatives of the NCAA—and would the gen-
tleman on the second row, I am pointing at—would you identify
yourself for the record?

Mr. LENNON. Kevin Lennon, vice president for membership serv-
ices of the NCAA.

Mr. BacHUS. Now, he and another gentleman came up to our
witness, and I am sure—I don’t know if the witness felt intimi-
dated—I did—because he said to him, “Okay, what are you doing?
Are you testifying? Where are you, at Mississippi State?” He said,
“yeah.” Called somebody else over there and said, “Now he is with
Mississippi State right now.”

And the word “Mississippi State” was said four times within
about 1 minute. Mississippi State. Mississippi State. I don’t see the
reason that it—that that had to be hit four times.

It is very hard to get witnesses here. The NCAA made several
calls about Mr. Bloom asking that he not testify. I tell you, it just
proves my case that we need a little openness and sunshine in
these hearings, and that we do not need people that are being reg-
ulated by the NCAA and subject to discipline by the NCAA making
the decisions, because it is a very coercive atmosphere.

And I simply said, “Let’s have public hearings. Let’s have an
independent trier of the fact,” which is nothing more than the
NCAA actually said in 1992. I have the articles. The head guy at
the NCAA said, we are going to do these things. These need to be
done. They are long overdue. And then they didn’t do them because
the pressure backed off.

And I have never advocated, and that—mo one have any innu-
endo that I advocated that I think Congress ought to come in and
run amateur athletics. I have never said that, and I have never in-
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timated that. I have simply hoped that the NCAA will take the
steps that they assured the American people publicly back in 1991
and 1992, the two things they said that they would do.

And also look at Tom Osborne’s testimony here this morning
where he actually almost puts athletes—this body is for the inter-
est of athletes, but they almost put athletes in an impossible situa-
tion where they pay for the cost of the scholarship, but they don’t
pay them their cost of living. And most of them come from poor
families. They don’t do that. Why, I don’t know. Maybe it is to save
money so there is more money for the organization and less for the
student, but it is the student that generates this revenue.

And I would say to them, look at Tom Osborne’s testimony today
and his suggestion that you ought to compensate for the cost of at-
tendance rather than the cost of education. It would clean up the
system to a great extent. It would help student athletes. They can’t
have part-time jobs, at least at the major institutions, because of
the demands on their time.

But I yield back the balance of my time. But I am very sorry that
the NCAA saw fit, after they got my assurance and the Chairman’s
assurance and Members of this Committee, I told them that I
would not bring up Alabama and Auburn, that they poison the well
by including that on their Website. And I think that was very inap-
propriate, because this—you know, they said that they didn’t want
it to be about those cases. I said it wasn’t going to be about those
cases. So they put it on their Website and go into those cases.

Mr. CHABOT. The gentleman has stated his point of privilege.

To be fair, does Ms. Potuto wish to make any statement? You
don’t have to, but if you would like to——

Ms. PotuTo. There is nothing I know about this. So I couldn’t—
if you want a statement, I am sure there may be somebody here
who does, but I certainly don’t.

Mr. CHABOT. If you would like to submit something in writing for
the record, you are free to do that.

Ms. PotuTo. I think we will. And thank you very much.

Mr. CHABOT. I would also note that Congressman Osborne’s
wasn’t made orally here, but it will be made part of the record.

Mr. BacHUS. Mr. Chairman, I would ask Mr. Bloom, because my
understanding that Mr. Dwight submitted an affidavit that he
knew the rules when he broke them, and he is actually—I think
the witness from the NCAA has intimated that he has given false
testimony. He certainly——

Mr. CHABOT. If any of the witnesses want to make supple-
mentary statements or additions, they can do that in writing with-
in—it is 3 days or 5 days? Within 5 days.

Mr. BAcHUS. And I think to correct the record, he should at least
offer information to correct some of that.

Mr. CHABOT. So if any witness wants to supplement their testi-
mony, they can do so within 5 days, and that will be made a part
of the record.

I want to thank all three of the witnesses for their very some-
times impassioned testimony here this morning. And this is part of
our oversight process. And as we had said in opening statements,
the last time that Congress looked at this was 13 years ago, and
I think it is appropriate for us to do this. Relative to any future
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action, of course, we can’t say with any certainty where this might
go, but we do very much appreciate the testimony of all of the wit-
nesses here this morning. And if there is no further business to
come before the Committee, we are adjourned. Thank you.
[Whereupon, at 11:05 a.m., the Subcommittee was adjourned.]






APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE ToM OSBORNE, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEBRASKA

Thank you, Chairman Chabot, Ranking Member Nadler, and Members of the
Committee. I appreciate the opportunity to participate in this hearing on “Due Proc-
ess and the NCAA.” I am not an expert on the NCAA or its enforcement process.
However, I would like to provide a prospective from my 36 years of coaching and
working with the NCAA.

Although the NCAA rule book is thick, the policies are created by the member
institutions for the member institutions. Enforcement of the rules is necessary to
ensure that no team has an unfair competitive advantage. As with any policing au-
thority, investigations into alleged misconduct create a difficult situation for those
involved.

Every NCAA institution is very concerned with complying with NCAA rules. Most
schools have a compliance coordinator whose only job is to keep track of the rules
and make sure that every coach knows and complies with the rules. However, there
will always be a small percentage of those who deliberately break the rules or inad-
vertently violate a rule unknowingly. The more high profile a school’s athletic pro-
gram, the more notoriety it will receive when a major violation occurs. Fortunately,
in recent years, the NCAA has designated violations as being of primary and sec-
ondary importance. This has enabled schools that have committed minor, inad-
vertent violations to receive lesser punishment than those who knowingly commit
major violations.

A common misconception is that the NCAA is a separate authority that governs
college athletics. However, the NCAA is a voluntary organization composed of mem-
ber institutions that are involved in its self-governance. It is certainly appropriate
for Congress to conduct hearings to gain a better understanding of the NCAA. How-
ever, I believe that the NCAA is best situated to understand its governance needs.

A critical part of that governance process is for the NCAA to continually reevalu-
ate its policies, including the rights of the student athletes, coaches, and institu-
tions. For example, many involved in athletics, myself included, believe that athletic
scholarships should compensate for the cost of attendance rather than the cost of
the education. This would help student athletes, who cannot hold part-time jobs like
the majority of their peers, pay for additional costs such as transportation, health
care, clothing, food, and entertainment.

Not unlike Congress, the NCAA strives to create policies that it believes are in
the best interest of those it represents. But occasionally, these policies must be re-
viewed and updated to reflect the current environment and situations that may not
have been considered in the past. I am hopeful that this hearing will foster a contin-
ued dialogue between the NCAA and the member institutions to ensure the rights
of all parties, particularly the student athletes.

Again, thank you, Mr. Chairman, for holding this informative hearing and I ap-
preciate the opportunity to take part in it.

PREPARED STATEMENT OF B. DAVID RIDPATH

I again, like the other witnesses, want to express my thanks to Congressman
Spencer Bachus, and this subcommittee for the opportunity to discuss improvements
to the NCAA Infractions and Enforcement Process. By way of background informa-
tion, I am currently an Assistant Professor of Sport Administration at The Mis-
sissippi State University, the Associate Director of an Intercollegiate Athletic reform
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group know formally as The Drake Group (www.thedrakegroup.org), and a member
of the Academic Requirements sub-committee of the Coalition on Intercollegiate
Athletics. I am uniquely qualified to be a critic of this process in that I have spent
the bulk of my athletic and academic career researching and analyzing this process,
along with other avenues of academic reform. In addition, I have spent several years
involved in intercollegiate and amateur athletics as an athlete, coach, and adminis-
trator. Most recently I was Assistant Athletic Director for Compliance and Student
Services at Marshall University, prior to that I worked in several athletic positions
at Weber State University, before Weber State, I was assistant wrestling coach at
Ohio University, where I also received my masters degree in Sports Administration
and Facility Management. I also spent time working in the athletic departments of
Augusta State University (GA) and Colorado State University in several different
capacities. I have degrees from Colorado State University (BA, 1990), Ohio Univer-
sity (MSA, 1995), and a doctorate from West Virginia University (Ed.D. 2002). Cur-
rently I consider myself a scholar of intercollegiate athletic reform, as it is my pri-
mary research area. I am often asked to comment and am frequently cited by na-
tional media outlets on sports reform and enforcement and infractions matters. I am
a published author on several sports reform topics. Most importantly, I am a former
vigorous supporter of this process. It was not until I experienced this patently unfair
process up close and personal that my opinion changed.

While I have a great connection to research of intercollegiate athletics, NCAA gov-
ernance, and the enforcement program, my personal expertise on the NCAA enforce-
ment and infractions process primarily revolves around being involved in two major
infractions cases at two different universities along with working for over eight
years in NCAA compliance at two NCAA Division I institutions. In addition, I am
a plaintiff in a lawsuit against my former employer, Marshall University, regarding
my treatment during a major NCAA investigation of its athletic program, and the
subsequent naming of me as a corrective action in response to that investigation.
In short, I was blamed for the major violations and was the only person at the uni-
versity to lose my job and career as a result. This specific issue is discussed more
in depth in my oral statement.

My intent today is to not delve into my pending litigation and for legal reasons
I cannot. Like Gary Roberts, I want to emphasize that my comments orally and in
writing are mine and mine alone. They do not reflect any opinion, one way or the
other, of my current or former employers, The Drake Group, or the Coalition on
Intercollegiate Athletics. Nor are these comments in any way pertinent to my law-
suit in that I only will address procedural issues, problems, and potential solutions
to the NCAA infractions and enforcement process and my experiences with that
process.

I have included several attachments that I would like attached for the record as
I will refer them in this missive or they were referred to in my oral testimony. I
respectfully submit the following attachments:

1. My oral statement of September 15, 2004 1

2. Letter to Editor, NCAA News, July 5, 2004 entitled “Intervention Looms Un-
less Changes Made.” Written by Dr. B. David Ridpath

3. Link to The Drake Group Website www.thedrakegroup.com

4. Link to Article “The Faculty Driven Movement to Reform Big Time College
Sports,” and “Reclaiming Academic Primacy in Higher Education,” By Frank
Splitt, McCormick Faculty Fellow, McCormick School of Engineering and Ap-
plied Science, Northwestern University. http:/ /www.ece.northwestern.edu /
EXTERNAL /Splitt

5. The Marshall University NCAA Public Infractions Report dated December
21, 2001. This is included for general knowledge and gives insight into the
decision making process of the Committee on Infractions. Ms. Potuto stated
that she felt this report was accurate, she stands by it, and she would be
delighted if the committee read the report. I too would be delighted if the
committee read the report. Potuto claims that I am not unfairly character-
ized in the report. Her comments are misleading, self-serving, and quite
frankly, inaccurate. This report does not tell the entire story and it is sani-
tized to benefit the Committee and the institution involved. My statements
in this report will explain how situations like mine can and do often happen.

Gary Roberts and Potuto have done an excellent job describing the purpose and
origins of the NCAA, along with a through explanation of how the enforcement and

1This statement is not reprinted here but appears earlier in the record of this hearing.
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infractions process works. Thus I will not reinvent the wheel here. I also have the
advantage of already testifying so I can refer to my opening statement and oral and
written statements by others. My opening statement is clear on my feeling towards
this process, and I have significant disagreements with Ms. Potuto and Mr. Roberts
on the effectiveness and fairness of it. Still there are many points of agreement and
my intent is to not restate my oral presentation. I will respond to Potuto and Rob-
erts’ oral and written statements with agreement and/or disagreement and propose
my thoughts and solutions.

I. IS THE CURRENT SYSTEM BROKEN?

My first disagreement with both individuals is one that pervades both of their
written statements and to a greater extent, Potuto’s oral statement. The feeling con-
veyed is this process is either not broken at all (Potuto) or just slightly broken (Rob-
erts). I believe the system is broken in that while many on the enforcement staff
and Committee on Infractions strive to do the right thing, they are fighting a losing
battle against the financial and winning realities of college athletics. The insatiable
desire to win, generate revenue, and build the best faculties directly competes with
trying to enforce a litany of rules and regulations. Roberts correctly states that the
“commercial market realities dictate the priorities and behavioral incentives for
those operating within this system.” In layman’s terms you must win to keep your
high paying job and if you win you make money and friends. To that end, the incen-
tive to cheat and get a competitive advantage is often too large to ignore and cheat-
ing is usually the result. Many can get away with cheating in intercollegiate ath-
letics, but most do get caught, but only because someone else will turn them in. This
is when the dirty little game and deal making starts. Some institutions, The Com-
mittee on Infractions (COI), and the enforcement staff have mastered the art of
ways to feign discipline and sanctioning while eliminating the chance to appeal any
finding by individuals who may be blamed erroneously for violations. The often-used
method is one of an institution blaming someone and making them responsible, but
since it is the institution pointing blame, the COI can wash their hands of it, thus
a poten't'ially innocent individual has no standing to appeal this finding. How con-
venient!!

Big time college athletics are driven by revenue. Individual institutions are driven
by that revenue and prestige of a successful men’s NCAA Division I basketball team
or football team. Communities and boosters often identify with larger than life foot-
ball coaches and major boosters stand at the ready to bankroll the programs in an
ever-increasing athletics arms race for the best coach, facilities, and athletes. The
desire to protect that base, money, and key personnel push institutions into what
I will call is the “situational manipulation” of the infractions and enforcement proc-
ess. The Committee on Infractions is as complicit in this sleight of hand lest they
damage their own opportunities at a piece of the money pie since most of the COI
members are from member institutions. Many of these committee members have
been involved in several major infractions cases themselves. Yet these self-pro-
claimed master’s of intercollegiate athletic moral authority sit in judgment of others
charged with infractions. As I said in my oral statement, it is the fox guarding the
henhouse. In other words don’t bite the hand that feeds you. It simply doesn’t pass
the logic test to investigate yourself, conduct a hearing, and then pass out penalties.

Due to this strange arrangement of trying to protect integrity while generating
revenue and winning, institutions go into the mode of trying to minimize the viola-
tions and protect vital interests. These vital interests usually are money and highly
paid, extremely popular personnel. Then the blame game starts and it usually starts
at the lowest common denominator. The scapegoating of lesser individuals begins.
Typically, the first person protected and saved in an infractions investigation will
be the head coach or highly paid administrator. The recent University of Missouri
scandal is a typical case of what usually takes place. At Missouri head men’s bas-
ketball coach Quin Snyder went before the public to express remorse for his actions
and promised to do better from now on. Tears were shed, apologies were given, and
the all-important contriteness was on full display for the almighty enforcement staff
and COI that simply does not tolerate any challenge to its arcane procedures. Be-
hind the scenes an institution is usually preparing to dismiss assistant coaches and
administrators to insure they are giving the NCAA the desired pound of flesh to
perpetuate the facade that the NCAA is actually policing itself. I guess somebody
has to be the fall guy.

Ms. Potuto claims this does not happen, and that the COI cannot be conned be-
cause of their breadth and depth of knowledge on intercollegiate athletics. Maybe
they are not being conned per se, but they are letting it happen and I cite the Mis-
souri case as just one of many examples where high profile coaches have been
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spared just so someone politically expendable can get the boot. That is a tired ex-
cuse and it is time that the NCAA stops these false positives because it is obviously
going on. This is simply a way to efficiently finish the case on the cheap and give
the image that the bad guys have been handled properly while the moneymakers
are still going strong. Typically no fall guy will fight back because they are warned
that their career will be over. They are told to hang in there and someone will hire
them again. So even the fall guys, while disappointed and hurt at the betrayal, will
march in lock step and be a good soldier so they can one day be back in the seduc-
tive game. Thus the secret little game continues because no one usually fights back.
However, I decided to fight back along with others like Jeremy Bloom, Ronnie
Cottrell, and Ivy Williams to stop this un-American process. While the system is
broken there are things that can be done to fix it. I will detail my proposals for im-
provement at the end of this statement.

II. IS IT REALLY A COOPERATIVE AND COLLEGIAL PROCESS

I directly disagree with Roberts’s contention that David Price, current NCAA Vice
President for Enforcement, and his investigative staff are people who “do not act
out of animus, bias, or any personal vendettas.” This is a point I made very strongly
in my oral statement. In my direct and indirect experience “in the trenches” of col-
lege athletics for almost 20 years, my experience has been exactly the opposite. In
what is supposed to be a cooperative and collegial process in reality could not be
more adversarial and caustic. The enforcement staff is made up of mostly very inex-
perienced, low paid investigators who have an overwhelming amount of work. Many
of them are thrust in hostile situations with the mantra to vigorously and some-
times viciously put down any type of resistance or defense to charges by the NCAA.
Many times institutions just acquiesce to this pressure and put up little or no de-
fense, lest they get blackballed by the investigators or the Committee itself for being
uncooperative. The scales are heavily tipped in the enforcement staffs’ favor and it
simply is not fair or constitutional when you are not allowed to provide an effective
defense. There is a better way.

To be fair, it is very difficult to really get to the bottom of things when you have
limited power and the institutions are doing anything to protect their interests.
Still, I believe the mistakes the enforcement staff and COI make are far more nu-
merous that Potuto and Roberts state and many times I believe it is intentional.
This intentional behavior is based on previous relationships, power of those getting
investigated, potential vendettas, and quid pro quo. Examples like this add to the
dysfunctional and imperfect nature of the process. Due to that I do not believe the
process is remarkably accurate as Roberts attests. I only think it is reasonably accu-
rate and I strongly believe that enforcement and the COI have tremendous incentive
to pursue false or trumped up charges to protect the very aforementioned interests.
Since the Committee is primarily made up of institutional staff members, the con-
flict of interest and potential for tampering is to much too high to ignore and it is
ludicrous to think that it has never happened.

III. RECOMMENDATIONS

Interestingly enough, my recommendations are remarkably similar to Roberts and
what was proposed in the 1991 Lee Report. In is even more puzzling why these rec-
ommendations have not been adopted because they could dramatically increase the
accuracy of this process. I fully agree with Roberts that the enforcement process is
at odds with the reality of commercialized college sport and the insatiable drive to
win games and generate revenue. I am not certain that government legislation is
absolutely necessary to force a change in enforcement and infractions, but I do know
it will take acute pressure from the government to force change. At this time I can-
not recommend what act or statute needs to be enacted. I do hope that pressure
enough will induce change. The only time the NCAA has examined its procedures
and instituted effective change was by government intervention. From Teddy Roo-
sevelt to the Lee Report, it took strong government action to accomplish change.
Consequently, my first recommendation for change is for this sub-committee to keep
the pressure on the NCAA establishment and force meaningful change that will pro-
tect people with integrity who value education over commercialized athletic success.

I heartily endorse Representative Spencer Bachus’ of Alabama efforts to finally
lift the “shroud of secrecy” on this patently unfair and unconstitutional process. The
old saying is true, “If you cannot regulate yourselves, then the government will.”
Perhaps this is an area where government intervention absolutely needs to happen,
and probably will, unless changes are made.

In this area, the NCAA has been literally begging for a congressional inquiry for
over a decade. Institutions and affected individuals are not going to stand for the
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process as is. Sunshine is desperately needed on the process and the NCAA is so
knee deep in litigation challenging it that it can no longer go unnoticed. There have
been significant changes regarding NCAA enforcement since Congress last reviewed
it in the 1991 spawning from the Lee Report. Some of the more notable changes
included the creation of the Infractions Appeals Committee, tape recording inter-
views, and putting outside of the association individuals on the Committee on In-
fractions and the Infractions Appeals Committee. Even with these developments,
there are still significant changes that must happen to ensure this process operates
with integrity and respect for all individuals and institutions.

Granted, the enforcement and infractions process is grounded in administrative
law, not constitutional law. However, when dealing with institutions, reputations,
and careers, constitutional due process and protections must apply or the govern-
ment must make sure it happens. It cannot be reduced to blood sport when talking
about someone’s life and career. This is unfortunately usually done just to satisfy
those who want a fall guy, while the one’s really responsible continue to flaunt the
integrity of higher education by cheating just win games.

It is an issue of fundamental fairness that all are guaranteed as citizens of Amer-
ica. The specter of NCAA investigations and sanctions can have far reaching nega-
tive effects on individuals and institutions involved. Therefore, past allegations and
proven facts concerning the enforcement process including potential conflict of inter-
est, use of secret witnesses, manufacturing evidence, and threatening employees of
member schools during NCAA investigations and hearings are not keeping with the
high values and integrity of intercollegiate athletics. A process that investigates
itself presents on its face a major conflict of interest especially in the high stakes
world of college sports. It is time to change it to provide fairness for everyone in-
volved, including the enforcement staff and COI.

I believe that I convey workable solutions to a problem that has gone on far too
long and one that needs to be fixed for college sports to survive in some semblance
of an educational activity. The process as is does not allow for the real violations
or violators to be uncovered. It is a mere facade to make believe that true enforce-
ment is happening. However, it can be fixed. There are several modest and simple
proposals that can upgrade this process, provide fundamental fairness, due process,
and ensure that the bad actors that deserve to be punished are punished. Some of
the suggestions for improvement I respectfully submit to the Constitutional Sub-
Committee are:

1. Create an independent, fully trained and compensated, and engaged COI,
and Appeals Committee of athletic, faculty, and public officials with an inde-
pendent administrative staff. No one currently at a member institution
should ever serve on this committee. Conflicts of interest must be monitored
closely and eliminated. As Roberts’ states volunteers that come solely from
the NCAA system is inappropriate. His idea of professional jurists is an ex-
cellent one and should be immediately enacted. This is also one of the most
important recommendations from the Lee Report.

2. Create an independent oversight/ethics board to review process and assess
grievances. Specifically govern oversight and training of the Enforcement
and Student Athlete Reinstatement Staff. Respond to complaints of inappro-
priate behavior, vendettas, and questionable investigative tactics by NCAA
investigators and the COL. I strongly disagree with Potuto that the investiga-
tive staff and COI are “separate and independent.” The investigators have
a cozy relationship with the COI and work directly with the Administrator
of the COI, who works in the same national office. It is ludicrous to think
that the committee would question the tactics of investigators that they
interact with all of the time.

3. Ban the use of secret witnesses. Everyone must have a right to face their
accuser and talk to all witnesses.

4. Explore ways to give the NCAA enforcement staff subpoena power to hold
people in the investigation accountable for what they say under oath. In the
current process there is no real penalty for lying especially when an institu-
tion wants to protect an individual.

5. Adopt constitutional rules of evidence and procedures. Such as disclosing all
information, witnesses, and other evidence in the true spirit of cooperation.
The cooperative simply does not exist now. It is cooperate and acquiesce—
or else. If you challenge anything or put up a vigorous defense, an individual
or institution is in danger of being sanctioned for not cooperating. Hardly in
line with American and Constitutional values.
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6. Make all hearings public, open to the media, to include public disclosure of
hearing transcripts. If the NCAA feels they are doing it right, a little “sun-
shine” will just add needed credibility to what is now nothing more than a
cloak and dagger ultra secretive process. Potuto’s contention that public
hearings would damage the process and hurt individuals is simply a smoke-
screen to protect the “on the cheap” get it done quick process that exists now.

7. Have the intestinal fortitude to sanction those who deserve to be sanctioned.
Eliminate the commonly accepted practice on “institutional scapegoating” of
politically expendable individuals that gives the appearance something has
been done to correct problem. Subpoena power can release the enforcement
staff from relying so much on the institution for information, which may in
fact be sanitized and manipulated.

8. If an individual is made a corrective action by an institution regarding
NCAA violations by the institution involved, new procedures should be en-
acted allowing that individual(s) appeal rights IF the NCAA accepts the
sanction as its own. It must no longer be used as a convenient place for the
COI or institution to place a scapegoat.

Dr. Myles Brand, the current President of the NCAA, is a mover and a shaker
to say the least. While I may not agree with many of the reforms he has cham-
pioned, it is encouraging to see the effort to slow down this train of abuses in inter-
collegiate athletics. In a recent New York Times editorial, Dr. Brand took aim at
critics of his academic incentive/disincentive plan. He stated that the bar has been
raised and that if anyone cheats via academic improprieties the “NCAA will nail
you.” He proudly talked about increasing the number of investigators on the enforce-
ment staff implying that increased numbers of investigators are the panacea to
problems in college athletics. While I agree the NCAA must not perform enforce-
ment procedures on the cheap, it must fix the system and the culture, and then
spend the needed money, which is plentiful within the association, on implementing
these proposals.

I do not share the optimism that Potuto and to a lesser extent Roberts have. I
believe there are many more false positives and wrongful convictions via institu-
tionalized scapegoating and sanctioned situational morality i.e. what some people do
is permissible but what others do is not—even if it is the same thing. It is time
to administer justice in a fair and equitable manner that ensures all, even the low-
est common denominators, are protected under the constitution. I fully realize that
nothing is ever perfect (although Potuto refuses to believe there is even the slightest
flaw. She claims there is only miscommunication), but the current process is far
from acceptable or even reasonable.

My modest proposals will go a long way to ensuring integrity of the process and
the fundamental fairness that all Americans are guaranteed under the Constitution.
Dr. Brand, you have been brave to rock the boat with some of your reforms, are
you ready to lead the effort on serious reform efforts on this important topic, before
the government does it for you?
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ATTACHMENTS

The NCAA News Page 2 of 3

Intervention looms unless changes made

The upcoming House Judiciary Subcommittee hearings to investigate actions of the NCAA, specifically its
enforcement and infractions process, is a great step in reforming college athletics. As a former intercollegiate
athletics coach and athletics administrator, T endorse such an external review. Thig is an area where government
intervention will happen unless immediate changes are made.

There have been significant and positive changes regarding NCAA enforcement since Congress last reviewed it
in the 1980s. Some of the notable changes include the creation of the Infractions Appeals Committee, tape-
recorded interviews, and placing people outside the NCAA on the Committee on Infractions and the Infractions
Appeals Committee.

Even with these needed developments, however, more is needed to insure fundamental fairness for all involved.

Granted, the enforcement and infractions process is grounded in administrative law, not Constitutional law.
However, when dealing with institutions, reputations and careers, Constitutional due process and protections
must apply. It is an issue of fundamental fairness that is guaranteed for all American citizens.

1 have been approached to testify at the upcoming hearings to give my views on this process. As a person who
has personally been involved in two major infractions investigations and as a scholar of intercollegiate athletics,
T believe that T can convey workable solutions to Congress. There are several modest and simple proposals that
can upgrade the enforcement process:

o Create an independent, full-time Committee on Infractions and Appeals Committee with administrative staff
to eliminate perceived conflicts of interest. With all that is at stake, investigating yourself does not pass

Constitutional muster.

+ Create an independent oversight/ethics board to review process and assess grievances put forth by anyone
involved in an investigation.

« Ban the use of secret witnesses. Everyone must have a right to face their accuser and talk to all witnesses.

s Explore ways to give the NCAA enforcement staff subpoena power and ability to depose individuals under
oath.

o Adopt NCAA Constitutional rules of evidence and procedures, including disclosing all information,
witnesses, and other evidence in the true spirit of cooperation.

o Make all hearings public and open to the media to include public disclosure of hearing transcripts.

These are very simple proposals that immediately lend needed credibility to a process that is continually
criticized for its alleged unfairness.

The NCAA already has progressed through academic reform; enforcement is another area that needs attention.
1f the NCAA does not address it, the government may have to.

B. David Ridpath

Assistant Professor of Sports Management
Mississippi State University
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Public Infraction Report

FOR RELEASE: CONTACT:
December 21, 2001 Thomas E. Yeager, chair
10 a.m. Eastern time NCAA Division I

Committee on Infractions
Colonial Athletic Association

MARSHALL UNIVERSITY
PUBLIC INFRACTIONS REPORT

L INTRODUCTION.

On September 22, 2001, representatives from Marshall University appeared before the
Division I Committee on Infractions to address allegations of NCAA violations in the
university?s athletics program. Marshall is a Division I-A institution and a member of the
Mid-American Conference. The university has an enrollment of approximately 16,000
students and sponsors eight men's and eight women's intercollegiate sports. The
university had previous major infractions cases in 1990 (nonqualifiers in men?s
basketball) and 1969 (football).

This case involved impermissible employment of academic nonqualifiers at rates four
times the prevailing wage, academic fraud and a lack of institutional control. Although
the letter of official inquiry cited the university for failing to monitor student-athlete
employment, the committee concluded that the information originally submitted to it by
the university and enforcement staff, together with information provided at the hearing,
warranted a finding of lack of institutional control. Prior to the conclusion of the hearing,
the university specifically

was informed that the committee thought such a finding possible and was invited to
respond. The university responded briefly at the hearing and then subsequently in a
written submission from the president. These responses were considered by the
committee in making its finding.

There was little or no dispute over the facts in this case or that the case involved
impermissible extra benefits, exceeding grant-in-aid limits in football and men's
basketball and a failure to monitor the employment of nonqualifiers. The two areas of
dispute were whether the totality of circumstances involving nonqualifier employment
rose to the level of a lack of institutional control and whether providing advance copies
of an examination to football student-athletes by an assistant professor (who was also a
volunteer flexibility coach) would constitute knowing involvement in arranging
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fraudulent academic credit.
Il. FINDINGS OF VIOLATIONS OF NCAA LEGISLATION.

A,

IMPERMISSIBLE EMPLOYMENT OF ACADEMIC NONQUALIFIERS.
[NCAA Bylaws 12.4.1; 14.3.2.2.1, 15.01.1, 15,015, 15.02.4.1-(c), 15.5.5.1,
15.5.5.3.1,16.02.3 and 16.12.2.1]

Beginning in fall 1993 and continuing through February 2000 the university
arranged with a representative of the university?s athletics interests (hereinafter
referred to as the 7athletics representative™) employment for football and men's
basketball nonqualifiers during their initial year of enrollment. The university
reported that between fall semester 1996 and spring semester 2000 it admitted 65
nonqualifiers in the sport of football and also admitted nonqualifiers in basketball.
Most of them were recruited. Specifically:

1.

Beginning in November 1996 at least 21 football nonqualifiers and two
men?s basketball nonqualifiers were employed by the athletics
representative at a local business operated by him, and paid with wages
through a second business which was owned by the athletics
representative. The young men performed janitorial duties during an
eight-hour period on Saturdays and were paid $200 per day ($25 an hour)
for work other employees were paid from $4.50 to $6 an hour. The
employment of these nonqualifiers was coordinated between an assistant
football coach (hereinafter referred to as the ?assistant football coach™)
and a supervisor at the business.

Provided in the following graph is a breakdown of available information
regarding student-athlete employment showing the period of employment,
reported income and number of checks received.

1996-97 Academic Year

Student-athlete Sport | Period of Employment Checks Total
Issued Income
Student-athlete 1 FB January - June 97 4 $ 800
Student-athlete 2 FB November 96 - April 97 6 $ 1,200
Student-athlete 3 FB November 96 - February | S $ 1,000
97

1997-98 Academic Year

Student-athlete Sport | Period of Employment Checks | Total

Issued Income

Student-athlete 4 | FB September 97 - February | 5 $ 1,000

98
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Student-athlete 5 FB September 97 - May 98 11 $2.200
Student-athlete 6 FB September 97 - May 98 9 $ 1,800
1998-99 Academic Year
Student-athlete Sport | Period of Employment Checks | Total
Issued Income
Student-athlete 7 | FB August 98 - March 99 3 $ 600
Student-athlete § FB September 98 - May 99 13 $ 2,600
Student-athlete 9 | FB August 98 - May 99 8 $ 1,600
Student-athlete 10 | FB August 98 - February 99 4 $ 800
Student-athlete 11 | FB September 98 - March 99 | 2 $ 400
Student-athlete 12 | FB September 98 - April 99 2 $ 400
Student-athlete 13 | MBB | September 98 - April 99 6 $ 1,200
1999-00 Academic Year
Student-athlete Sport | Period of Employment Checks | Total
Issued Income
Student-athlete 14 | FB August - September 99 2 $ 400
Student-athlete 15 | FB August 99 - February 00 6 $ 1,200
Student-athlete 16 | FB September - October 99 3 $ 600
Student-athlete 17 | FB October 99 1 £ 200
Student-athlete 18 | FB October 99 - February 00 5 $ 1,000
Student-athlete 19 | MBB | September 99 - February | 5 $ 1,000
00
Student-athlete 20 | FB September 99 - January 00 | 5 $ 1,000
Student-athlete 21 | FB September 99 - February | 4 $ 800
00
Student-athlete 22 | FB September 99 - January 00 | 4 $ 800
Student-athlete 23 | FB September 99 - January 00 | 2 $ 400

2. 2.

On December 3, 1999, in their initial year of enrollment,

four football nonqualifiers were employed and paid $50 by a
national cable television sports channel that was broadcasting a
home football game on the institution’s campus. Their employment
was facilitated by athletics department staff.

3. 3

As a result of these employment earnings, the university

exceeded the maximum grant-in-aid limits in football by three
initial and three overall grants in 1997-98; six initial and five
overall grants in 1998-99 and two initial and seven overall grants
in 1999-00.
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4. 4. As a result of these employment earnings, the university
exceeded the maximum grant-in-aid limits in men's basketball by
one grant in 1998-99 and one grant in 1999-00.

Committee Rationale

Regarding Findings II-A-1 and II-A-2, the committee, the university, the enforcement
staft and the involved coaches were in substantial agreement with the facts and that
violations of NCAA legislation occurred.

With specific reference to Finding II-A-1 relating to the employment of nonqualifiers at
the athletics representative?s business, the committee had several areas of concern, some
of which are discussed more fully in Finding 11-C. In brief, committee concerns included
the large number of nonqualifiers admitted at the university; the pervasive and
impermissible involvement of the football program in assuring their employment coupled
with the ceding of any responsibility to assure payment of a prevailing wage (thus
leading to a separate and additional violation); the failure of compliance and other
institutional staff members to understand a basic NCAA bylaw principle that countable
financial aid includes employment arranged by an athletics department; the failure of
compliance and other institutional staff members to understand a basic NCAA bylaw
principle prohibiting institutionally arranged nonqualifier employment in the first year of
enrollment; the absence of any policies or procedures to monitor student-athlete
employment prior to 1998; the failure to monitor student-athlete employment prior to
1998; the post-1998 failure to monitor nonqualifier employment that the university
thought was permissible even though employment policies were established; the
significant competitive advantage gained by the university through the employment of
nonqualifiers; the limited nature of the inquiry undertaken by the university both when it
first was informed that nonqualifier employment was a violation and subsequently; and
the repetitive self-reports, each correcting a prior self-report, necessitated by this limited
inquiry.

1. 1. Nongualifiers. From 1996 to 2000 the university admitted at least 65
nonqualifiers in the sport of football, most of whom were recruited, and also
recruited nonqualifiers in men?s basketball. As nonqualifers, these student-
athletes were barred by NCAA legislation from receiving institutionally
administered financial aid which includes employment arranged by the university
with representatives of the university?s athletics interests. The committee
believed that these circumstances warranted close attention and monitoring of
these nonqualifiers as well as special attention to legislation affecting them.
Instead, the university facilitated their employment in direct violation of clear
NCAA bylaws delineating both that employment arrangements by an institution
count as institutionally administered financial aid and that nonqualifiers are
barred from receiving such aid in their first year of enrollment.
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Pervasive Institutional Involvement. There was widespread knowledge and active
involvement of university athletics staff, particularly in football, in the
impermissible employment of nonqualifiers, including identification of the
athletics representative as receptive to hiring student-athletes. This involvement
preceded the tenure of the current head football coach (hereinafter referred to as
Thead football coach?) and continued throughout his tenure until February 2000,
In its April 6, 2000, first corrected self-report, the university reported that the
athletics director at the time took the head football coach to the athletics
representative?s business and introduced the coach to the athletics representative.
The head football coach reported that the purpose of the visit was to familiarize
him with the business as a place where student-athletes, including nonqualifiers,
worked while attending the university. The involvement of the football program
in this nonqualifier employment included assigning to the assistant football coach
the specific responsibility to coordinate nonqualifier employment at the athletics
representative?s business. During the academic year the assistant football coach
designated those nonqualifiers (most typically a group of four) who would work
on the succeeding weekend and would post their names on his office door. He
reported that in designating nonqualifiers for work he attempted to spread the
work around and to assist those having particular financial problems. He also
reported that at times football nonqualifiers would solicit him for work and at
times the employment supervisor would report dissatistaction with the work of a
particular nonqualifier and direct that the nonqualifier should not again be sent to
work at the business. Notwithstanding his administration of the employment
selection process, and particularly telling to the committee, neither the assistant
football coach nor any other institutional staff member was involved either in
documenting hours worked and wages paid or in any other way assuring that the
employment program met NCAA bylaws. As a consequence, the university failed
twice, first by arranging for impermissible nonqualifier employment and then by
failing to monitor what it believed to be permissible employment. Further
evidence of institutional knowledge and involvement was that paychecks for
weekend work were left at the football office for nonqualifiers to pick up.

Substantial Competitive Advantage. Employment wages, even at a prevailing
wage, would have provided competitive advantage to the university as these
wages still would have assisted these nonqualifiers, many with financial
problems, to meet their obligations and expenses and remain at the university.
Payment of wages that were at least four times the prevailing wage provided
considerably greater assistance to these nonqualifiers and doubtless was a
principle reason that at least some of them were able to complete their first year
of enrollment. As one nonqualifier wrote to the NCAA student-athlete
reinstatement staff, ?Due to this financial support, I was able to get through
school for the year, without this support, | would not have made it.? This
improper financial aid resulted in the overawarding of football grants and thus
exceeding the limits on counters by a total of 15 over the course of the 1997-98
through 1999-00 academic years and an overawarding of men?s basketball grants
and thus exceeding the limits on counters by a total of two over the course of the
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1998-99 and 1999-00 academic years. While the competitive advantage clearly
was substantial, its magnitude is unknown as the university?s failure to monitor
the program and keep records left it unable to approximate with confidence its
precise scope and, therefore, equally unable to articulate the extent of the
competitive advantage.

The head football coach reported that employment of nonqualifiers by the
athletics representative was an established practice by the time he took over as
head football coach in 1996. The assistant football coach joined the athletics
department at approximately the same time as the head coach and confirmed the
pre-existing nature of the employment program. As he put it, 7T never at any time
felt like that this was something that had been added or that this was something
new.? The head football coach further reported that from fall 1996 to February
2000, all football nonqualifiers had the opportunity to work at the athletics
representative?s business. The assistant football coach confirmed that most
football nonqualifiers were assigned work by him at the athletics representative?s
business. Of the 65 football nonqualifiers who attended the university during this
period, however, only 21 were identified as having worked at the business. Of the
approximately 40 football nonqualifiers enrolled at the university from fall 1996
to spring 1998, payroll checks were produced for only six. By comparison, of the
approximately 25 football nonqualifiers enrolled at the university at some point
from fall 1998 to the termination of the program in February 2000, payroll checks
were produced for 15. The discrepancy in the available data for the academic
years 1996 to 1998 as compared to 1998 to 2000 likely is due to the fact that the
information provided to the NCAA by the institution may have been limited to
those nonqualifiers still active on squad lists in February 2000, thereby
understating the number of nonqualifiers who worked at the athletics
representative’?s business between 1996 and 1998. The discrepancy in total
number of nonqualifiers reported to have been employed as compared to total
number of nongualifiers likely is due to the fact that the athletics representative
and his staft apparently had insufficient documentation, repeatedly delayed in
responding to university requests, and then frequently supplied information that
was inadequate and inaccurate with regard to the names of student-athletes
employed at the business, the wages paid, actual days and number of days
worked, and method of payment. This problem was compounded by the fact that
different information was supplied by different staff and the fact that, as
information developed and follow-up questions were asked, the athletics
representative provided information that contradicted what earlier was supplied.

In reference to Finding II-A-2, impermissible employment of nonqualifiers by a
cable television sports network, the university agreed with the facts and that they
constituted a violation of NCAA legislation. The evidence adduced showed that,
among other things, the student-athletes pulled cable, hauled camera equipment,
brought food to crewmembers in the control vehicle, and held set microphones.
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B. UNETHICAL CONDUCT ? ACADEMIC FRAUD; IMPERMISSIBLE
EXTRA BENEFIT. [NCAA Bylaws 10.1, 10.1-(b), 10.1-(c), 16.02.3 and
16.12.2.1.]

Some time prior to May 3, 1999, an assistant professor in the Health, Physical
Education, Recreation Department (HPER) who also was a volunteer flexibility
coach for the athletics program (hereinafter referred to as ?the assistant
professor?) engaged in academic fraud and acted contrary to the principles of
ethical conduct when he knowingly provided copies of the final examination in
PE 201 (Scientific Foundations of Physical Education) to football student-athletes
in advance of the admunistration of the final examination. As a result of his
actions, at least seven football student-athletes received a copy, either in whole or
in part, of the final examination prior to administration of the exam, resulting in
an extra benefit that rendered them ineligible.

Committee Rationale

With reference to Finding 11-B, providing football student-athletes an advance copy of
the PE 201 exam, the committee, the institution and the enforcement staff were in
substantial agreement with the facts and that violations of NCAA extra benefit legislation
occurred. The institution disagreed that the facts constituted academic fraud. The
assistant professor equivocated and was inconsistent regarding what transpired and his
culpability. His final position was to disagree with the facts as found and to disagree that
he acted unethically or perpetrated academic fraud.

The committee concluded that the facts and circumstances clearly demonstrated unethical
conduct, academic fraud, and the provision of extra benefits. There was substantial
evidence showing that the assistant professor distributed the PE 20lexamination to
football student-athletes, much of it coming from the assistant professor himself. There
also was evidence that the assistant professor called the exam a ?study guide? when he
provided it to football student-athletes and thus they were not alerted to the fact that it
was the actual exam.

[Note: Although the committee accepts this rendition of the facts, the committee notes
that it is not entirely clear this is what transpired. The assistant professor was described
as someone who enjoyed interacting with student-athletes and for whom their welfare
was his predominant focus. The assistant director for compliance and student services
(hereinafter referred to as the 7compliance director?) began his interview with the
assistant professor by telling him that there were NCAA violations affecting student-
athlete eligibility and that these violations would have much more serious consequence
for the student-athletes if they not only made use of the ?study guide? but knew that it
was the actual exam. While the evidence did not show an improper motive, the
committee notes its serious concern that interviews conducted in this fashion can become
result-driven and susceptible to 7coaching? answers.]

Evidence that the exam was provided to football student-athletes comes from two
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interviews with the assistant professor. On July 9, 1999, the assistant professor went to
the head football coach?s home and admitted giving the so-called study guide to football
student-athletes. At a July 13, 1999, meeting between institutional officials and the
assistant professor and his legal counsel, the assistant professor again acknowledged
providing a 7study guide? that had the same questions as the final exam. Additional
evidence substantiating advance provision of the exam came from a graduate assistant
(hereinafter referred to as the 7graduate assistant?). The graduate assistant reported that
she wrote half of the PE 201 exam and that the assistant professor wrote the other half.
The graduate assistant also reported that on the night before administration of the exam
she saw a copy of the exam in the hands of a student-athlete. The graduate assistant
described efforts she undertook both to revise the PE 201 exam and to report her
concerns that exam security had been compromised. Further corroboration was provided
by student-athletes and others who either saw the ?study guide? before administration of
the exam or were present when the graduate assistant attempted to ameliorate the
situation by confiscating the exam. In a subsequent interview with the enforcement staff,
and while attempting to recant his prior admissions, the assistant professor stated that he
would not question the veracity of the graduate assistant.

Although the university agreed that an advance copy of the PE 201 exam was distributed
to football student-athletes and that, in consequence, they received an extra benefit, the
university disagreed that this constituted the arrangement of fraudulent academic credit.
According to the university, fraudulent academic credit is determined by result and,
therefore, providing an advance copy of an exam does not constitute arranging for
academic credit in a situation such as this where the assistant professor neither told the
football student-athletes that the ?study guide? was the actual exam nor could be certain
that the student-athletes would use it to achieve a better grade.

The committee concluded that the assistant professor arranged for fraudulent academic
credit as defined in NCAA Bylaw 10.1-(b) because he made advance copies of the final
examination available to football student-athletes, and only to football student-athletes,
with the intent and the presumption that they would use the study guide and benetit
thereby. He himself described his motivation and expectation in providing the exam as
done to ?help them bring their grades up.? In so acting, the assistant professor set in
motion a chain of events that not only resulted in academic fraud but explicitly was
designed to do so.

One consequence of the fraud was that the exam was rendered incapable of measuring or
testing with any certainty the football student-athletes? knowledge of the subject matter.
Moreover, the fraud eliminated the ability to make comparative assessments of student
achievement in the class and disadvantaged students who did not have advance
opportunity to review the exam. In this case, once it was known that exam security was
breached, the assistant professor adjusted his grading and apparently ?corrected? the
problem. Although it is not entirely clear, it appears that the assistant professor responded
by giving the same grade of ?A? to all students in PE 201. At a minimum, therefore,
students at the top of the class had their course work and achievement devalued by
receiving grades no better than those students in jeopardy of failing and conversely,
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student-athletes in jeopardy of failing were able to pass the course without demonstrating
that their work merited a passing grade. Among these students were those football
student-athletes whose class progress had been of such concern to the assistant professor
that he provided them with advance copies of the exam.

The evidence is not clear whether the 7study guide? exam was actually the exam
administered to all students, without editing by the graduate assistant. Further, there were
three separate exam dates for PE 201. Nonetheless, when the assistant professor provided
advance copies, he acted with knowledge that the football student-athletes who had it
would be involved in the academic fraud either because on receipt they identitied it as the
exam or because they would have done so once they sat for the exam. The committee
rejected the university?s argument that academic fraud is contingent on proof that an
instructor knew that an advance copy of an exam would be used. The committee believes
that not only does such a standard too easily absolve from responsibility an instructor
who intends to provide illicit help and follows through on that intent, but also, it absolves
him based simply on the fortuity that his desired outcome failed because the student-
athletes did not make use of the illicit help. The committee similarly rejected a second
university argument -- that an instructor?s academic fraud is contingent on a student-
athlete?s knowledge of the improper assistance. The committee believes that a student?s
state of mind is relevant to determining whether the student engaged in academic fraud,
not whether the instructor did.

C. LACK OF INSTITUTIONAL CONTROL. [NCAA Constitution 2.5, 2.8.1
and 6.01]

Regarding Finding I1-C, before conclusion of the hearing the committee notified
the university that it was considering a finding of lack of institutional control and
invited the university to respond at a later hearing or through written submission.
The university responded briefly at the hearing and then responded in greater
detail in a letter from the president. On the basis of all the evidence in the record,
including important information provided at the hearing and after careful
consideration of the university?s responses, the committee concluded that a
finding of lack of institutional control was appropriate in this case.

The scope and nature of violations documented both here in Finding 1I-C, and in
Finding II-A as well, demonstrated a lack of institutional control in the
administration of the university?s athletics programs and specifically in its
compliance oversight of nonqualifiers and of student-athlete employment. As the
committee wrote in its Principles of Institutional Control document, institutional
control has several components. Among them are (1) whether and what formal
institutional policies and procedures were in place at the time of the violation; (2)
whether these policies were adequately communicated to institutional staff, (3)
whether there is adequate monitoring to assure that the policies and procedures
are understood and followed; and (4) whether and how a university responds
when it learns of possible violations, including the scope and intensity of its
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internal investigation. The committee concluded that the university was deficient
in all of these responsibilities. There is no dispute that the university had no
policies and procedures and no monitoring of student-athlete employment prior to
fall 1998 and there can be no dispute that in the period prior to 1998 there was no
institutional control of student-athlete employment. The scope, nature, and
duration of violations in the university’s employment program were serious,
beginning no later than 1993 and ending only when an NCAA investigation
alerted the university that there was a problem. There was a very substantial
competitive advantage arising out of this lack of control. Moreover, the lack of
understanding of basic NCAA financial aid and nonqualifier legislation is
inexplicable. An additional instance showing lack of institutional control is found
in the failure to monitor nonqualifier employment after 1998. Either the
requirements of the program then in place were not communicated, and therefore
show a failure in a critical component of a compliance program, or they were
communicated and yet ignored, a separate, and equally critical, failure. Moreover,
the passive compliance program administered by the compliance director vested
unreviewed responsibility in institutional staff. All these failures led to a
continuation of impermissible employment even after 1998. While the committee
acknowledges that the failure to understand NCAA bylaws would have led to
continued employment of nonqualifiers even had appropriate compliance
oversight and monitoring been conducted, the committee notes that such
monitoring and oversight at least could have uncovered that four times the
prevailing wage was being paid. Finally, the university?s response to information
about the violation was inadequate. No independent corroboration of the athletics
representative?s information was sought. No questions were asked of student-
athletes at any time even though they were asked to sign statements prepared by
the compliance director purporting to describe their employment for purposes of
an NCAA self-report. [nformation as to wages, suspicious in itself, was accepted
at face value. Efforts by other institutional staff to target the violation and deal
with it were disapproved.

Committee Rationale

The committee concluded that the university failed in all aspects of institutional control
with regard to employment of student-athletes. Specifically:

1.

Monitoring. The evidence clearly demonstrated, and the university properly
conceded, that there was a failure to monitor nonqualifier employment. Some of
this evidence is set forth in Finding II-A. It is uncontested that prior to 1998 there
was no system in place to monitor student-athlete employment. There was no
written policy. There were no stated procedures. There was no education. There
was no monitoring. The compliance director reported that shortly after his arrival
at the university in November 1997 he initiated a system and developed
employment-reporting forms. From 1998, therefore, there was an employment
compliance system technically in place, but it was a system that failed. There was
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little or no communication between the compliance office and the football
coaches, with the result that the compliance director did not know that
nonqualifiers were working for the athletics representative. At the hearing the
compliance director stated that he spoke to the coaches about their obligation to
report  student-athlete employment, including nonqualifier employment. In
attendance were both the head football coach and head men?s basketball coach.
Neither recalled any information specific to nonqualifiers. The compliance
director described his compliance philosophy as disseminating compliance
information and procedures and charging coaches with the responsibility to
identify and report. With regard to student-athlete employment, he reported that
the coaches had the responsibility to alert him when a student-athlete was
working and to direct the student-athlete to him so that the appropriate forms
could be completed. While the committee emphatically agrees that rules
compliance is a responsibility of all institutional staff, the committee disagrees
that a fully functioning compliance program can operate without the active
involvement of the compliance office to assure that procedures are understood
and followed. The university argued that the failure of the employment
monitoring system put in place in 1998 was due to the failure of coaches to follow
through on their responsibilities. To the extent that they were informed about the
obligation to report nonqualifier employment, the committee agrees that their
failure contributed to the compliance breakdown. But theirs is by no means the
sole responsibility. The evidence indicated (despite assertions to the contrary by
the former athletics director) that prior to 1998, there was no system in place to
monitor student-athlete employment. Therefore, no argument can be made that
university exercised institutional control prior to 1998.

Policies and Procedures in Place. As already noted, prior to 1998 there was no
system in place to monitor student-athlete employment and there therefore can be
no argument that the university exercised institutional control. From 1998 on, the
university had a formal, written policy. But the evidence demonstrates that the
policy failed. First and foremost, establishment of this policy did not include
knowledge and understanding of basic NCAA bylaws. It is a truism that there can
be no monitoring, no effective education, and no control of particular conduct if
there is no awareness that the conduct is impermissible. No one at the university,
including the compliance director, knew that the employment by the athletics
representative of nonqualifiers was impermissible. Beginning with the 1998-99
academic year, NCAA legislation permitted student-athletes to earn up to $2000
over a full grant-in-aid. This issue received a great deal of attention within the
NCAA and in the media and was a subject at annual NCAA Regional Compliance
Seminars. Yet even during this period of heightened attention to student-athlete
employment, nonqualifiers, selected to work by the assistant football coach, were
employed at the athletics representative?s business.

Communication of Policies. A compounding problem was that the compliance
director had no knowledge that nonqualifers were working at the athletics
representative?s business as he relied on the coaching staffs to report to him and
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made no affirmative effort to assure compliance. It is evident that there was a
failure of communication between coaches and the compliance office with regard
to nonqualifier employment. It was explained that coaches and teams were
briefed at the beginning of each academic year about the employment procedures,
and the head and assistant football coaches confirmed that they knew that
institutional employment procedures required institutional tracking of student-
athlete employment. Both also reported that they assumed the compliance office
was monitoring nonqualifier employment. Based on the substantial numbers of
nonqualifiers who were identified as having worked at the business, the
educational efforts reported as undertaken by the compliance office and the
coaches? familiarity with the student-athlete employment program process, it is
difficult to understand how a communications breakdown of this magnitude
occurred, one in which the coaches assumed that the compliance office was
monitoring nonqualifier employment and the compliance director had no
knowledge that nonqualifiers were working. The consequence of this breakdown
was that a football-administered employment program went unreported and
unmonitored and, therefore, that there was no more oversight or supervision of
nonqualifier employment after 1998, when an employment program was in place,
than there was oversight or supervision prior to 1998, when there was no such
program.

4. University Investigative Response. The committee was quite troubled by
the lack of due diligence and failure of the compliance program to undertake
adequate inquiry when expressions of concern were raised about aspects of
nonqualifier employment and the failure of the university to undertake adequate
response even after potential problems clearly were identified and even in the
context of an NCAA investigation with the heightened scrutiny that entails. The
football staff had some concern that nonqualifier wages were too high, so much
so that the head football coach inquired of the athletics representative and also
reported that he ?checked it out a couple of times? with the compliance director.
There was no follow-up. In October 1999, the associate athletics director and
senior woman administrator raised the issue of nonqualifier employment with an
assistant athletics director when she learned that nonqualifiers had been hired by a
national cable sports channel (Finding I1-A-2). The assistant athletics director
assured her that he had obtained clearance from the compliance director. The
senior woman administrator continued to be concerned and at her request the
assistant athletics administrator again made inquiry of the compliance director
and again received assurance that such employment was permissible. The
committee was even more troubled by the limited scope and lack of intensity of
the investigation conducted when the university had concrete information that
there was a problem with nonqualifier employment. The university?s first inkling
of a problem occurred when it learned that the enforcement staff was coming to
campus. At that point, the senior woman administrator asked a source outside the
university about the permissibility of nonqualifier employment and was told such
employment was impermissible. When she shared this information with the
compliance director his response was to chastise her for circumventing reporting




148

channels and initially refused to seek an interpretation from the NCAA. [Note: the
compliance officer ultimately obtained an interpretation that violations did occur.]
While the committee understands and supports efforts by an administrator to
manage his program without officious interference from others, in this case the
senior woman administrator was acting appropriately to protect the interests of
the university, and the committee finds her efforts commendable. On February 9,
2000, the university filed its first self-report with regard to nonqualifier
employment. These inaccuracies reflected the failure of the compliance director
to conduct any investigation or to interview any student-athletes. This report and
additional information e-mailed to the enforcement staff shortly after the
submission of the report indicated that the student-athletes worked 20 hours per
week during evenings and weekends and were paid between $4.75 and $6.50 per
hour. In other words, the university?s self-report acknowledged that the
employment itself was improper, but the rate of pay was appropriate. These
inaccuracies led to two subsequent self-reports, each correcting the one
immediately prior to it.

The February 9, 2000, self-report itself is evidence of institutional failure to
assess the seriousness of the long-running impermissible nonqualifier
employment program. In the self report the university ?reluctantly
acknowledged? the violation and characterized it as secondary. Subsequently, and
only because the NCAA visit precipitated a concern, the university conducted
further inquiry into nonqualifier employment by the athletics representative. Yet
that investigation also was too limited in scope. Again, no student-athletes were
interviewed. Again, information from the athletics representative was accepted at
face value. The evidence showed that the university exerted at best minimal effort
independently to corroborate information provided by the athletics representative
and accepted unquestioningly wage figures he provided. The committee also was
concerned by the compliance director?s approach to NCAA rules interpretations.
As he stated at the hearing, ?"We make interpretations based upon the best
interests of Marshall University and I don't care what other people are doing.?

On April 16, 2000, the university amended its February self-report to indicate a
rate of $12.50 per hour rather than the $4.75-$6.50 rate previously reported. The
$12.50 per hour wage still should have raised questions given that the work,
according to the athletics representative, entailed ?jobs where we didn?t have to
teach them anything, you know, shred metal, shred paper, sweep, clean up.? The
athletics representative also described the employment as ?general flunky
cleaning type work.? Further, the representative reported that student-athletes
were paid in cash and that no tax forms such as 1099s and/or W-2s were available
to document the nonqualifiers wages.

Finally, on June 21, 2000, the university amended its April report to indicate a
rate of $25.00 per hour rather than the $12.50 rate reported in June. Contrary to
the university?s description in its June 2001 self-report, moreover, there was no
Zjoint NCAA-University inquiry? that developed the new information. Instead,
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the enforcement staff independently developed the information based on
interviews it conducted in November 2000 with two transfer student-athletes.
Both were former nonqualifiers at the university who reported that they were paid
$200 per day for an eight-hour shift at the athletics representative?s business. Had
the enforcement staff failed to pursue its investigation, the university would never
have filed its June 21, 2001, self-report because it never would have learned of
the erroneous wage information provided in the February 9, 2000, self-report.
This record of institutional response is hardly evidence of a university in charge
and acting affirmatively to uncover and eliminate violations and compares quite
unfavorably with the record of numerous other institutions that have appeared
before the committee, institutions that vigorously and aggressively pursued an
investigation once they learned of problems in their programs.

In sum, the committee concluded that there was a failure of institutional control in
the multiple institutional delinquencies set forth above and in Finding [1-A-1

COMMITTEE ON INFRACTIONS PENALTIES.

For the reasons set forth in Parts I and II of this report, the Committee on Infractions
found that this case involved several major violations of NCAA legislation.

A.

CORRECTIVE ACTIONS TAKEN AND PENALTIES SELF-IMPOSED
BY THE UNIVERSITY.

In determining the appropriate penalties to impose, the committee considered the
institution's self-imposed corrective actions and penalties. Among the actions the
university has taken or will take are the following:

1. In February 2000, after the impermissibility of employment for
nonqualifiers was discovered by the institution, the university took the
following corrective actions:

a. Immediately released all current nonqualifiers from their current
Jjobs in the event that it was established that the athletic department
facilitated their employment;

b. In compliance with NCAA Bylaws 15.01.5 and 15.02.4.1-(¢), the
university ended all employment assistance and offers of
employment assistance to all nonqualifiers;

c. Reduced the number of nonqualifiers that the football and men?s
basketball programs are allowed to recruit. In 2001 in the sport of
football, there will be eight nonqualifiers and in the sport of
football in 2002 and thereafter there will be a total of six
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nonqualifiers. In men?s basketball beginning with the 2000 season
there will a limit of only one nonqualifier; [Note: After July 2001,
it was determined immediately to suspend for a two-year period
the recruitment of all nonqualifiers in the football and men?s
basketball programs after their respective 2001 seasons.]

Scheduled rules education sessions with athletic department
members and coaching staffs to ensure that all personnel have a
working knowledge of rules related to employment of student-
athletes and monitoring efforts associated with employment;

Declared all listed student-athletes immediately ineligible upon
completion of the internal review dated February 7. 2000, and
sought their immediate restoration through NCAA student-athlete
reinstatement process; and

Required the university student-athlete employment coordinator to
attend the 2000 NCAA Regional Compliance Seminar.

Created a new position of assistant compliance director to assist
the director of compliance.

In July 2001, after extra benefit violations were discovered, the university
took the following corrective actions:

a.

Discontinued the recruitment of nonqualifiers in all sports at the
university for a period of two years commencing with the 2002-03
academic year;

Placed a two-year moratorium on employment for all student-
athletes at the athletics representative?s business;

Reduced grants-in-aid in the sport of football by two grants-in-aid
in 2002-03 and by one grant-in-aid in 2003-04; [The university
also proposed reducing by one the 12 allowable official recruiting
visits in men?s basketball for the academic years 2002-03 and year
2003-04. The committee considered this penalty meaningless as
the institution averaged only eight visits in men?s basketball
during the past four years.]

Disassociated the athletics representative per NCAA Bylaw
19.6.2.6 for a period of two years commencing in the 2001-02
academic year;

Fined the athletics representative in an amount equal to all legal
costs and internal costs incurred by the university as a result of his
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involvement in violations of NCAA legislation;

As required by NCAA legislation immediately declared ineligible
all involved student-athletes and requested their immediate
restoration  through NCAA  student-athlete  reinstatement
procedures;

Imposed a two-year probationary period (including a written report
to be submitted to the committee at the end of the probationary
period);

Required the following individuals to attend an NCAA Regional
Compliance Seminar in 2002 and in 2003: the entire football and
men?s basketball coaching staffs, athletic director, senior women?s
administrator, assistant athletic director of operations, faculty
athletics representative, associate athletic director of business, and
the compliance staft;

Required the assistant athletic director for compliance to conduct a
presentation to the MAC compliance coordinators about NCAA
rules governing student-athlete employment and to attend and
conduct an annual compliance presentation concerning NCAA
rules to the following Marshall University groups:

? Big Green Scholarship Foundation Executive Committee
and
Board
? As many sub and branch boosters clubs as possible
? New Faculty Orientation
? Dean?s Council
? Associate Dean?s Council
? Faculty Athletic Committee
? President?s Athletic Committee
? HELP (Higher Education Learning Program) Program

Produced and distributed an educational brochure to all
representatives of the university?s athletics interests (i.e., booster
clubs, season ticket holders and corporate sponsors). This will
serve as a guide for representatives of the university?s athletics
interests pertaining to NCAA recruiting and extra benefits
legislation. In addition, the assistant director of athletics of
compliance will continue to speak annually at the functions held
by various booster groups in conjunction with athletic contests.
The men?s basketball game program and football game programs
have been updated throughout the season to include compliance
tips for prospective student-athletes and representatives of the
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university?s athletics interests;

k. Realigned compliance responsibilities on a sport specific basis
between the compliance director and assistant compliance director
so that the compliance director is in charge of all compliance
responsibilities, including employment for the following sports:
football, men?s and women?s basketball, baseball, men?s soccer,
golf and cheerleading. The assistant compliance director has
compliance responsibilities for the remaining sport; women's
soceer, volleyball, softball, tennis, men's and women's indoor and
outdoor track and cross-country;

1. Implemented a zero tolerance policy for NCAA rules violations:

m. m. Established an Interim Compliance Committee to review
the decisions of the Compliance Office;

n. Subsequent to the September 22 hearing before the committee on
infractions, transferred the compliance director from athletics to
another department at the university.

In addition, the university president issued letters of reprimand to the
senior vice president for operations who supervises the department of
athletics, the director of athletics, the faculty athletics representative, the
assistant director of athletics, the head football coach and the head men?s
basketball coach.

Finally, the Mid-American Conference (MAC) has undertaken to create
preventive model protocols on nonqualifiers and transfer student-athletes.
The conference has contracted with an outside consultant with recognized
experience in the field to develop model protocols? in designated high
traffic? compliance areas for distribution to all 13 conference member
institutions. Those areas are as follows: (a) issues related to nonqualifier
student--athletes, (b) issues related to transfer student-athletes, and (c)
issues related to student-athlete employment;

ADDITIONAL PENALTIES IMPOSED BY THE COMMITTEE ON
INFRACTIONS.

With one exception, the Committee on Infractions agreed with and approved of
the actions taken by the university, but it imposed additional penalties because of
the serious nature of the violations in the case, including a lack of institutional
control. The committee reviewed the presumptive penalties listed in Bylaw
19.6.2.1and imposed all those penalties that would have direct impact on those
athletics department programs and activities that produced the infractions found
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by the committee. The penaltics include:

1.

2.

The university will be publicly reprimanded and censured.

The university will be placed on four years of probation beginning
December 21, 2001.

The university will reduce the number of initial counters available in
football by five in each of the 2002-03, 2003-04 and 2004-05 academic
years. This limits the institution to 20 initial football counters during each
of those three academic years under current legislation. [The committee
noted that the institution has averaged 23 initial football counters during
the past four years.]

The university shall further reduce the total number of football counters
available under Bylaw 15.5.5.1 to 80 during each of the 2002-03, 2003-04
and 2004-05 academic years. [Note 1: The institution self-imposed a limit
of 83 counters in 2002-03 and 84 in 2003-04. The institution has averaged
84 football counters during the past four years.] [Note 2: The decision to
reduce the institution?s counters in football by a total of 15 over three
years was based upon information submitted by the university in which it
was documented that Marshall over awarded football grants by at least a
total of 15 over the course of the 1997-98 through 1999-00 academic
years, This overage resulted from inclusion in the calculation of
athletically related financial aid the wages paid to nonqualifers who
worked for the athletics representative.]

5. The university shall reduce the number of total counters in men?s
basketball by one during both the 2002-03 and 2003-04 academic years,
which will limit the institution to 12 counters each of those two years
available under Bylaw 15.5.4.1. [Note I: the institution has averaged 13
counters in men?s basketball during the past four years. Note 2: The
decision to reduce the institution?s counters in men?s basketball by a total
of two over two years was based upon information submitted by the
university in which it was documented that Marshall over awarded men?s
basketball grants by at least a total of two over the course of the 1998-99
and 1999-00 academic years. This overage resulted from inclusion in the
calculation of athletically related financial aid the wages paid to
nonqualifers who worked for the athletics representative.]

6. The former volunteer flexibility coach will be informed in writing
by the NCAA that, due to his involvement in certain violations of NCAA
legislation found in this case, if he seeks employment or affiliation in an
athletically related position at an NCAA member institution during the
period of time commencing with the date this report was released,
December 21, 2001, and concluding on December 20, 2003, he and the
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involved institution shall be requested to appear before the Division |
Committee on Infractions to consider whether the member institution
should be subject to the show-cause procedures of Bylaw 19.6.2.2-(1),
which could limit the coach's athletically related duties at the new
institution for a designated period.

7. The university shall show-cause why it should not be penalized
further if it fails to disassociate the athletics representative from its
athletics program for a period of five years from the date of this report,
based upon his failure to provide complete and accurate records and his
refusal fully to cooperate with the investigation as set forth in the rationale
section under Finding II-A-1. This disassociation includes all businesses
owned or operated by the athletics representative. [Note: The university
proposed a two-year period of disassociation. The disassociation shall
include:

a. a. Refraining from accepting any assistance from him,
including aid in the recruitment of prospective student-athletes; the
support of enrolled student-athletes to include the provision of
employment at his place of business, or providing benefits for
athletics department personnel.

b. b. Refusing his financial assistance or contributions (in cash
or in kind) to the university?s athletics program.

c. c. Ensuring that no athletics benefits or privileges, including
preferential tickets, are provided to him, either directly or
indirectly, that are unavailable to the public at large; and

d. d. Implementing other actions that the university determines
to be within its authority to elimi-nate his in-volvement in the
university?s athlet-ics program.

8. During this period of probation, the institution shall:

a. Continue to develop and implement a comprehensive educational
program on NCAA legislation, including seminars and testing, to
instruct the coaches, the faculty athletics representative, all
athletics department personnel and all university staff members
with responsibility for the certification of student-athletes for
admission, retention, financial aid or competition;

b. Submit a preliminary report to the director of the NCAA
infractions committees by January 30, 2002, setting forth a
schedule for establishing this compliance and educational
program; and
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c. File with the committee’s director annual compliance reports
indicating the progress made with this program by September 15
of each year during the probationary period. Particular emphasis
should be placed on the proper application of legislation relating to
academic integrity and the employment of student-athletes and
prospects. The reports must also include documentation of the
university's compliance with the penalties (adopted and) imposed
by the committee.

At the conclusion of the probationary period, the institution's president
shall recertify in a letter to the committee that all of the university's
current athletics policies and practices conform to all requirements of
NCAA regulations.
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As required by NCAA legislation for any institution involved in a major infractions case,
Marshall shall be subject to the pro-visions of NCAA Bylaw 19.6.2.3, concerning repeat
violators, for a five-year pe-riod beginning on the effective date of the penalties in this
case, December 21, 2001.

Should Marshall or the individual involved appeal either the findings of viola-tions or
penalties in this case to the NCAA Infractions Appeals Committee, the Com-mittee on
Infractions will submit a response to the members of the appeals committee. This
response may include addi-tional information in accordance with Bylaw 32.10.5. A copy
of the report would be provided to the institution prior to the institution's appearance
before the appeals committee.

The Committee on Infractions wishes to advise the institution that it should take every
precaution to ensure that the terms of the penalties are observed. The committee will
monitor the penalties during their effective periods, and any action contrary to the terms
of any of the penalties or any additional violations shall be considered grounds for
extending the institution’s probationary period, as well as imposing more severe sanctions
in this case.

Should any portion of any of the penalties in this case be set aside for any reason other
than by appropriate action of the Association, the penal-ties shall be reconsidered by the
Committee on Infractions. Should any actions by NCAA legislative bodies directly or
indirectly modify any provision of these penalties or the effect of the penalties, the
committee reserves the right to review and reconsider the penalties.

NCAA COMMITTEE ON INFRACTIONS

Paul T. Dee

Frederick B. Lacey
Gene A. Marsh

Andrea Myers

James Park Jr.
Josephine R. Potuto
Thomas E. Yeager, chair



157

APPENDIX

CASE CHRONOLOGY.

1999

July 2 ? The director of a student-athlete program reported to the assistant athletics
director for compliance and student services that the PE201 instructor had provided a
copy of the final examination to football student-athletes in PE201 in May 1999.

?Tu]y 6-9 7 The institution conducted an investigation into the final examination
administered in PE201.

?luly 9 ? The PE201 instructor admitted to the head football coach that he provided copies
of the final examination to the football student-athletes enrolled in PE201.

_Iuly 13 ? In the presence of former legal counsel, the PE201 instructor admitted to the
vice-president for executive affairs and general counsel and the assistant athletics director
for compliance and student services that he provided copies of the final examination to
football student-athletes.

jAugust 24 7 The institution submitted its self-report regarding the PE201 final
examination to the Mid-American Conference (MAC).

September 28 ? The MAC requested additional information from the institution.
October 18 ? The institution submitted additional information to the MAC.

October 21 7 The institution submitted its self-report regarding the PE201 final
examination to the NCAA as a secondary infraction.

November 4 ? The NCAA enforcement staff requested additional information from the
institution.

November 30 7 The institution submitted additional information to the enforcement staff.

2000

February 9 ? The institution submitted its self-report regarding the employment of
nonqualifiers to the MAC and enforcement staff.

_Febmagg 14 ? The enforcement staff hand-delivered a copy of the letter of preliminary
inquiry to the president of the institution.

;Apn'l 6 ? The institution submitted its ?self-report, change 17 regarding the employment
of nonqualifiers to the enforcement staff and indicated that the nonqualifiers worked at
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the business and were paid $12.50 per hour.

May 1 ? The institution submitted its 7additional information on reinstatement case?
regarding the employment of nonqualifiers to the enforcement staff.

August 8 ? The enforcement staft sent a status of the inquiry letter to the president of the
institution,

November ? The enforcement staff interviewed two transfer student-athletes and former
nonqualifiers who reported earning $200 per day at the business.

2001

January 4 7 The enforcement staff requested employment records from a representative of
the institution?s athletics interests.

February 5 7 The enforcement staff sent a status of the inquiry letter to the president of
the institution.

April 20 ? The representative of the institution's athletics interests reported that he had no
employment records for the nonqualifiers.

_July 23 ? The enforcement staff issued letters of official inquiry to the president of the
institution and the PE201 instructor.

August ? The response date was changed from October 5 to August 30.

On or about August 27 ? Counsel for the PE201 instructor advised the NCAA that he
could not respond by August 30.

September 6 ? The institution submitted its response to the letter of official inquiry.
September 11 ? The PE201 instructor's counsel advised that he would attempt to submit
his client?s response by September 12. A prehearing conference is conducted with the
institution and the enforcement staff.

September 13 ? As of the date of the case summary, the PE201 instructor's response had
not been submitted.

September 14 ? The PE201 instructor's response submitted.

September 22 ? The institution appeared before the NCAA Division I Committee on
Infractions.

December 21 ? Infractions Report No. 191 is released.
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SUBMISSIONS FROM THE HONORABLE SPENCER BACHUS, A REPRESENTATIVE IN
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' UNIVERSITY OF NOTRE DAME

11y Joyee Cemer DEFARTMENT OF ATHLETICS Telephane (574) 631-33¢¢
Notze Damn, Indived < Sandy Bagbour Facvimile {574) §30-9359
Ab556-5678 USA Duputy Divectar of Avblerics E-muil hachousr.4@nd edu

December 18,2003

Ms. Julie Roe Sentvia Bithore T

NCAA : Ope benh Ploza .

Director, Student-Athlete Reinstatement - 960 Wethrig Fra$de

P.0. Box 6222 : 9

< lis, TN 46206 i Faged T 347 P17 b2
Dear Julie:

Please accept this letter and the accompanying materials as a request for a five-year/10-semester
extension for Mr, Gary M. Godsey, 3 football srudent-athlete currently enrolled in his fith year
at the University of Notre Dame. :

In brief, Gary Godsey isayomgnunwboenmlleda}lou: Dame in the fall of 1999 with
dzwnsofaminanomDamebnsmdegu,leadingthclﬁshtovicl«ywlhzfoo{ballﬁeld
as a quartert k, and performing well hin the and on the field to sccure his
fmrcbodusanNFLptoqaeﬂnswelluaf\mptot‘miomlinthebu:hmwoﬂd.ﬂispln
hasfollowedformonthemdmicsida(}aryreoeivedhis graduat degree in busi n
May 2003. At the time of this writing, he is on track to reccive his master’s degree in applied
psychologyinDeccmberzo()l.

It is the football side of Gary's dream that has not gone according to plan. Initially redshirted in
1999 by then-head coach Bob Davie, Gary got his chance atqumerbackinmmwhcn the starter
as sidelined by injury. After two games as {he starter, Godsey was replaced, and saw limited
action for the next five gares, before being asked to make the ultimate team sacrifice. After the
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_ Atr Force game in 2000, Garyw:saslaedtonmiemugmend aposmonhcludplayedonapan

time basis in high school. He saw action tuwﬁ!mﬂ for the remaining mme games of the scason,
including the 2001 Ficsta Bowl. K

"After serving as the back-ip fight end mzfifl' sodseyeimredil;eziloﬁmsonulhe %
established starter at the tight end position. Ho Rarted and played in all 13 Insh games in 2002
beﬁuesuﬂ'a-mgapmuManda:gulshmg(pb;gu!!yaswdlumnﬂy)ACLwhmcﬁm
quarter of the Gator Bow] on Jaruary 1, 2003 After undgrgoing surgery and enduring
rehabilitation throughout the winter and spm% of 2003, Gary arrived at pre-scason camp
prepared to lead the Irish on the field and with determination to showcase his NFL-caliber tight
cnd capabilities. But on August 13, 2003, Gary suffered an ACL injury to the exact samé knec
ththdbemm;mnd(mdmgmﬂypmpued)qu&btmmm After numerous

* examinations, diagnostic tests, and doctor ions, it was d ined that Gary could not

pll)r football (in any capacity) in 2003, and Iilt-"ddlhmnl Surgery was nccessary to, yet again,
repair his left ACL.

As you will see&maw“Aulym ofEaams-yg;Reqnesz. we recognize thut Mr, Godscy docs
not meet the Bylaw 30.6.1.1 standard criteria fgr the granting of an additional year of eligibility,
However, as provided for in the legislation, wilo believe strongly that Gary Godscy's case
presents evidenge that his case is extraordinary and that denial of the additional year would
create unnecessary hardship and anguish for Gary and his family.

and Mental ish

Entering the 2002 football season, Gary Godsty was a young man who had sacrificed much for
the good of his college football team. As written in his own leticr, he had done whatever was
asked of him, including gaining (or losing) large amounts of weight in order to play any position
thal the coaching staff thought would most bencfit the team and fhe program. msolmmuly
came at great personal mnﬁcu

The initial injury in the Gator Bow] was pnnful enough, physicaily as well as mentatly. Av. Dr.
Yergler's letter atiests, Gary underwent & “prol painful and arduous rehabilitation.”
However, it was the rupture of the reconstracted ACL on August 13, 2003, that has caused the
greatest physical end emotional pain for Gary, The prospect of playing in the 2003 szason is
what motivated Gary o diligently to pursue his rehabilitation during the long months batveen
January and August. The thaught now of never having the chance to retum to the field in Natre
Dame Stadium, and having no purposefu] reasoa to rehabilitate the knee adequately, has

presented Gary and his family with some significant emotional challeages.

At thas point Gary is holding on to the possibility that his unique circumstances will indeed
provide him the opportunity to return next year to complete his fourth and final year of
cligibility. Without that possibility, Gary may indeed lack the kind of motivation necessary for
pursuing his rehabilitation at the appropriate level. This would certainly affect his ability to
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Ms. Julie Roe
NCAA
December 18, 2003

perform at a level ptable for a p ional fi “"cam,hnm:yalsohzvéanimpaam
the stability of his knee merely for cveryday life.

Adding to the extraordinary nature of this case is the existenve of some family history in regards
to this very same injury.

As indicated in Dr. Xerogeanes's letter, Gary is the fourth member of the Godsey. family to have
suffered this same injury to the very same (feft) knee. Although there is some evidence that thiz
type of irfjury does have familial patiem tendencies, the psychological impact of Gary having
experienced two of his brother's football carcers interrupted by this injury and then seeing his
own career and life mpacted by the same injury to the same knes, has been excruciatingly
painful,

Itiumﬂndydifﬁmhmenmimﬂﬁsmc without finding the repeat nature of this injury in the
Godsey family to be extraordinary. This injury has indeed caused extreme hardship within the
Godsey family. At this time, they are facing e possibility that this injury bas effecﬁvdy ended
their youngest son's carcer.

Professional Aspirati

Finally, in 2002 Gary Godsey was emerging as a highly skilled tight end. He was beginning to
draw attention and “looks” from the numerous professional scouts who had vissted Notre Dame
1o check out Gary's more highly celebrated teammates (seven of his class of 2063 classmates arc
currently on NFL rosters). Goinig into the 2003 season he knew that he needed 10 have a strong
showing at tight end in ordes (6 solidify s standing with the NFL scouts and make his dream
came truc to play at the professional level.

Obviously, the second injury prevented Gary from showeasing his talents as a fifth-year senior.
Although some pundits still project him as a “camp invitee” (see attached Blue and Gold article)
with hopes of a free-agent signing, Gary clearly hopes to secure an additional year in order to
have the opportunity to show his talents on the competitive playing field as wel! as remove any
doubt that NFL scouts may have regarding his mjuries.

To deny Mr. Godsey a sixth year would realistically be denying him a legitimate opportunity to
pursue a professional football career.

ln closing, no letter mgmimg Gary Godscy would be complete without mention of his high

and h ly put, Gary Godsey represents everything thal is right about
intercollegiate athlotics mday He has been a solid, diligent student, who has chosen to pursue an
advanced degree with his fifth (and hopefnlly, subsequent sixth) year, rather than take the easy
route of merely spreading out his und degree, He has been a model citizen on the
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Ms. Julie Roe
NCAA

December 18, 2003
Pagods 2o 00

Naotre Damp campus, always urging his Leammates to al:t-m 4 manner befitting their role as Notre
Dame ambassadors. Finally, he has always been.the consummate tean player.

is our sincere hlfifﬂm,allhmsﬁelﬁctlm] tual basis of Gary’s appeal does not m
criteria for a five-year/ 10-semester exteasion, he and his family have suffered through some
extreme hardships, and that he is exactly the kind of young man that the membership envisioned

Gary Godsey is one of those men to whom you always want to sce good things happen, It | :
meet the standard

should be ded with an 10 when this legislation was originally put in place.

As always, we appreciate the time and ion that you and your staff will devote to this matter.
Should you require any additional information, please do not hesitate to contact me.
St

Sandy Bar}

Deputy Dirgotor of Athletics

cc:  Kevin M. White
Fernand N, Dutile
Michael J. Karwesk:

Attachments:

Chart for Analysis of Extension Request.

Letter from Gary M. Godsey

Letter from Dr. Willard G. Yergler, M.D.

Letter from Dr. John Xerogeanes

Operative Repart from 1/16/03 surgery (Yergler)

Operative Notes from 9/9/03 surgery (Xerogeanes)

Notre Dame Athletic Traming Room Notes regarding Gary M. Godsey
Transcript of Academic work for Gary M. Godsey

Biue & Gold Axticle (Dec. 8, 2003) “Pros and Cons™
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PnrassIBEY

To: NCCA DIVISION-I COMMITTEE ON STUDENT-ATHLETE REINSTATEMEN
From: Gary Michael Godsey 7

Rﬁ: APPLICATION FOR 6™ YEAR OF ELIGIBILITY

Déu Sir/Maam’s:

The purpose of this letter is to ouiline my reasons for seeking a sixth year of
eligibilify from the NCAA as wéll as personally thank the Commitfee in advance for
taking the time to consider my particular circumstances. Hopefully, by the time you
review my academic and athletic records and achievements, the Committee will be
persuaded to grant mc an additional year of eligibility to continue to pursue my.dreams
bolh in the classroom and on the football field.

o Smceenwnnglngh sehool, it hasbeenmydesneloreceweadegmeaxme
Uniyersity of Notre Dame. With the help of family. faculty, and the coaching staff, and
under the guidance of the NCAA, 1am proud to report that I have been able to achieve
this underlying goal. More importantly, as I became involved in the rigorous academic
structure at Notre Dame, I'began to set my academic sights a bit higher than the average
collegiate student-athlete. When the undergraduate degree became firmly within my
grasp, my thoughts and desires immediately tumed towards obtaining an advanced degre
and [ did everything within my power to graduate in a timely manner and 5o as to afford

elf the best opportunity to seek additional schooling. As of the date of this letter, T
am alsoplemd to announce that I am actively seeking my masters degree from the
University and am on pace to graduate with a masters degree in Apphed Psychology afte
the Fall of 2004 !

From an academic standpoint, it should be obvious that I have gone above and

4 béyond the mere eligibility requirements as set forth-by the NCAA. . | am extremely -

grateful for the opportunities the NCAA. and the University of Notre Dame have given
me.Despite the’injuries and physical seibacks as described below, I have been able to
maintain a level of academic ‘achievement which, 1 would hope, both the NCAA and the
University of Notre Damie would want to use as an positive example for future student-
athletes. It is also my prayer that the NCAA would find that these warrant the exercising
of their discretion to grant me a sixth year of eligibility as I have exceeded the academic
cxpectations of the NCAA but have been deprived of an opportunity to fulfill team and

" personal athletic goals dueto exuaoxdinary physical injuries.

My purpose for enrollment at the University of Notre Dame was twofold.
Although T was first and foremost interested in obtaining the degree, I have also always
dreamed of playing football for the Fighting Irish. As both current and former coaching
staffs will attest, [ have dedicated the past four years to becoming the best football player
and representative for this University. When Notre Dame needed me to change position
and/or endure drastic gains and losscs in weight and strength, Twas willing and happy to
do so. Put simply, I have done everything within my control to both make myself a
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leader on the football field and further another personal goal of playing football at the
professional level. Thed looked forward to leading the team onto the field in my final,
senior year through applying all of things 1 had lcamcd in my Notre Dame experience..
However, what has taken place since my initial ACL injury in the bowl gamc last year
has been a nightmare, to say the least. g .

While others were cﬁjoying Christmas Break and celebrating a successful seéson.
I'was left cnduring the thoughts of an arduous rehabilitation process. Upon returning
from break, I immediately underwent surgery and focused every ounce of stremgth on

~ 'Temaining positive and working firelcssly foward folfilling my rémaining athletic goals. I

was unable to participate in any type of drills with the tcam but hard work and dedication
appeared to have paid off in that I was cleared to begin fall practice with my teammates.
The thrill of avercoming this obstacle was met almost immediately with the inconsolable
mental and physical agony of reinjuring the same knee in the same manner. Hearing
from numerous doctors that this issncharatereoccumnccdwsnodingtqmakeﬂepnin
and inty disappear. Tam nily haunted by the fact that, despite Thave done
everything possible in the classroom and on-the ficld, extraordinary circumstances
beyond my control have left my dreams unfulfilled. X can not put into words the feeling
of waiching my teammates moving forward without me and, although it is difficult to
remain positive, onc of the few remaining things that keeps me going to class, lifting
weights, rehabbing, and standing on the sidelines at home gaines-is the hope that the -
NCAA will grant me another year of athletic eligibility so that I successfully accomplish
those goals T have sct for myself. ol . te

‘With the forgoing in mind, it is my request that the NCAA grant my petition for a
sixth year of athlclic cligibility. It is my understanding that the namure of my injuries
would be extraordinary so as to wamant the exercise of discretion. If given the
opportunity, 1 can assure you that [ will continue to be a model student-athlcic and exceed
the academic standards of both the NCAA and the University of Notre Dame. Likewise,
your granting of this sixth year will allow me o p the lofty academic:and athleti
standards 1 have set for myself. Thank you again for your time in consideration of this
request and, should you have any questions or concems, please feel free (o contact meat

- S_. Iﬂy, il

? oot 2 {
. Gary Michael Godscy
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i ORTHOPAEDIC SURGERY HE: GARY GODSEY . :
1. Willard G, Yemgler, MD. Dear M. Babour. i
| s 'm":p; | aum yerting 8 Tetzer fo sequest 20 ndditionsl year of fratsall eligibility for M. Gary Godsc
i e o Gary Is & 5% ysaut scholership ethlots who plays tight ead for the University of Notxe Dame
i * Mickal Kaibel, M.D. Football Teumn. On January 1, Z003 he was competing in the Gator Bowl in Jacksanville,
T obatE Clameney MO, Florida, Whilo going out for & pasa, he planted his [o8 leg and as be pivoted, the kmee collaps
Micheed A Yorsier M.D. e sustained & ohmypless rupture of s anterior amciate ligsmeet. Because of pain and
i, MD. instability, be undorwent ssrior ligament reconstruction with gralt on January 6,
5 “"VJ 2003, mmhndwmmqwm&qmmmﬂ-&rmmﬁw
htstopher 8. Balint D.0. sosks and then worked diligsdly over-the next six months to rehabilitats his lcf leg in onder
3 retura to pisying college football This is & proloaged, painfirl and arduons
EPINE ELRGERY program. Gery diligently rnd faithfully werked with 40 leg in arder 1o be ablb to participate
Hoary V. DeLeeus, M.D, the Univorsity of Notre Dame Foothall Program in the £lf of 2003, By July, ho kad
rehabilitated his leg and kiée 1o the point it was filt-fant he was abls to retur to the Universi
U afNotre Dame Foothall Teem ut (bs beginning of fll fhotball practice. His.streagth vas
¢ : normal and the knee was stable. His knce vias protoctes] wich an ACL bracs, e,
T Pl o g0 ks et . Tt rp o Sy
2 i ing ni il he again planted his, swisted und the knet collapsed as it ha
T m"' JFsl:.‘ﬁD done on Jamacy 1%, The knee was painfil'snd 12 had imsediate swellingin the knee, MR
F oh- u tho dimgnosis thet be had the roconstritted anterior orusigte [igament gra
b Otrviously Gury was quitc distrosscd with the bed huck of baving re-injured his reconstructed
i Yok that he fiad speat 3ix months of kard rshabiliteting. Faced with the prcepects of
S aving 1o usdergn recomstructiug and the prolonged rebabllitation, Gary chvicusly w
i\, PODIATRY quits depressed, The anterior crnciata ligement was again reconstruet=d and he is sow
v Mt con gk, - PdSEome vigmontritakil sk, 3 is b g that e vl be AN ono mors et of
1 T Biaver DM, cligibility and it i3 fhiz hope that it is ensowaging hir 3o mavimize hic rebabilitation. 1 feel;
Aty i extremely important to his menta] and physical wellness thet fhe prospect of his being able
remum to one more year of colicge football is his goal The sbility for him to display his abil
! 1o some hack from this adversity and possibly to show enoegh talent 10 be 2 NFL candidate
Ly imp him. Pleage grve him every possible consjderation for an additional y
I Lsfie M. Badnar, MLD. of eligibility,
! At L Trayer, MD. Sincersly yuurs,
. ‘Willard pler, MD,
SoUTH BEND WGY/clh wweshortho.coe

ORTHOPAEDICS
e e

| SPORTS MEDICINE

South Bond Orthopaadic Asscciatos « 536840 Carmichasl Driva
Scuth Berd, Indiana 68835 + Phona: 574.247,8441 or BOC.424.0387
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December 17, 2003
RE: Gary Godscy

To Whom It May Concemn:

Gary Godsey is a collegile football player at the University of Notre Dame. He suffeced an
anterior cnaciate ligament imjury on January 1, 2003; he had ligament reconstriuction on January
16,2003. Aller surgery, Gary underwent extensive rehabilitstion and was given a full medical
release on August 1, 2003, al which Grme he started fall prictice with the team on August 10"
Shartly after on August 13, he was participating in u routing tewm practice drill and
uriforfunately suffered an injury 1o his repuired knes.

T cxamined Qary and reviewed fis MRI on August 21, 2003, Both the MR! interpretation ad

my ination were consi wilh 3 repuat stenior crusiale ligament distuption. AF thar fime,
Gary was directed to underg: ive yehabilitation. On re-cxamination, he had grozely
positive physical exam findings wnd failed funetional t=sting of his kuce. Gary underwent &

. sceond anterior cruciate reconsirisetion on Seplember 9, 2003, This was a much more complex
and debikitating surgery that required hervesting a patella tendon. graft from his £ood knee and
using i* to reeanstruct his deficient knee. Gary i once aguin rehabilitating his knee.

cannot safely retum to compatition with an anterior cruciate li tear ]
mstubility of his knec, Knce bracing will not allow the kivee 1o fanction normally. In order v
retum [o play, the bj must be d and the patisnt undergs 6 - & menths of

habilitation. Thus, the standard of cage after an ACL iom failure is lo d
revision ACT. reconstruction.

T'omn my experience as an orthopaed b and team physicias, a collegiate football player
“.ld Aetic 1

A ro-injury to @ proviensly reconstrucied anterior cruciate ligarnent is rarc. Roughly 3% of all
ACLs that arc recongtructed sulier a re-mjury ofthe ligament, In Gary's case, kis family bistory
likely predisposed him to anterior cruciate ligament injury, 45 his two brothers and father have a1
suffered left sided anterior cruciate ligament tears.

i Rt Hiew B Crama el
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In my opinion, [ feel that with proper rehebilitation, ithin § months Gary will be able to safely
retum to colicgiate football. 1 you luve any questions, plemse do not hesitate to contact me,

Sincertly,

Chief, Sports Medicine
Aszistant Professor of Orthopesdic Surgery
S

Flead Orthopaedist and Team Py
Goorgia Fech and Embﬂf Thniversity




R o

< 172008

170

1:35EM SOUTH BEND ORTHOPAEDIC MAIN FaX P,

PHYSICIAN:  Willerd Yergler, M.D.
mm wmmﬁmdmuh

mmmmm Seme, . ‘
PROCEDURE PERFORMED: Mmmummmm o

PROCEDURR: mmwuuuumm—ummwnu
upmnhgdﬂr., mmu«mumumm—nubm:

1 puncture wounds.
l'h:humnllwuhd The ks was first irriga -rmm-m of
fluid. Th first. The appeared to be intaot, A
The

probe was insstted, mmhh"h:u: was found to b mmﬂ
eruciate was obviowsly ruptured inécrcondyiar notch. The lateral conpartment was prabed.
The meniscus weas intact. 'l‘hjdmm“!m i

il and laterst mmnnnl. The imstruments
were removed. mmpﬁuﬂm&ﬁm

Aummmﬂu‘umwauwhmummw
the subeitatsous tese, Patellar tendon shesth was incised. The pancilar tendon graft 11 mm in

diameter was harvestsd using an oscillating saw and remaved bone presdmally and and distally. An

cxeeliont graft wag obtained.

mmnnm-ﬂmﬂmhmmﬁlﬂmm
memmwmdmmﬁamﬁhh

pad uging
mdmwﬂﬂqutnmnmm Auﬂeﬂmhmﬁuﬁbm
and proximal tibiz and browght out in ation. An 11 mm
canmwilared drill placed over the guide pin and 2 tunnel was crested. A guids pin was phced in
the intercondylar porch and brought out through the Jateral epicondylar region. A 1.5 inch
inebhwm-&hnﬂmhnﬂdﬂawﬂhilﬂdﬁlhﬁmw
lengitudinally. Vasms lsteralis d érill was then
phedwerﬁeg-depl Thcllmlmdn]hdﬁmmmﬁan The area was thosoughly
rigated of all

mmmmmmmmmmmumWWM
and distslly. 4 The kmee heaked for stability and found to

Jand £a
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have negative aterior drmweer ahd Lachman of 100° , 80°, 40°, 60° and 20° of extension. He had

i th n of the grafl. The wounds wers then closed with 0 and 2-0 Vieryl and
{ : apprectimated saples. . "; :
g Steril disssings were sppiied. p Sokeated the procedare well

' : nl' = Progros !Ii‘l' . b

! - i

| Discharge/D» | Diagnosis is the the Postep Diagnodis oa the i

{ Teport,

. Dischargs instrucii been given to a5 the Physician Dischiarge
Tnstruction shest. ]

k| PHYSICIAN SIGNATURE:

j “Willard Yergier, M.D.
D: L1603 \ i
T e =
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THE EMORY CLINIC

AMBULATORY SURGERY CENTER

OPERATIVE NOTE

Patient Narme: Godsey, Gary

Patient WRN: 18273183

Dote of Service:

DoB: 03/16/1981

__Document Type: _ Operative Note -

Doctor Ho.: 04310 = et

Attending MD: John W. Xerogeanes

Referring MD:

PREOPERATIVE DIAGNOSIS: LEFT ANTERIOR CRUCIATE LIGAMENT INUURY
{RUPTURE OF PREVIOUS ANTERIOR CRUCIATE LIGAMENT
PRECONSTRUCTION:.

POSTOPERATIVE DIAGNOSIS: LEFT ANTERIOR CRUCIATE LIGAMENT INJURY
RUPTURE OF PREVIOWS ANTERIOR CRUCIATE LIGAMENT
RECONSTRUCTION:

OPERATION PERFORMED: 1. REVISION. ANTERIOR CRUCIATE LIGAMENT

RECONSTRUCTION :JSING BONE-PATELLA-TENDON-B0ONE

AUTOGRAFT.
2. DEBRIDEMENT OF SCAR TISSUR, SIGMIFICANT.
3. BONE-PATELLA-TENDON-BONE HARVEST, RIGHT KNEE.

JUSTIFICATION FOR PROCEDURE FERFORMIED: s i 5 5 g
Procedure §1: The patient is a highJeved intercoleglate athlets who had an ACL tear fast vear. It was
Feconstructad In January. The patient re-injured it at the beginiing of this season. AN MRt showed that
the patient retore his graft and he had true Instability of his koee, This was a revision eperation, which
required removal of the previous graft, It was also highly techaical Lecause of having to dril separate
tunnels to not coindde with the original tunnels and make sur: That we had good areas of fikation. It
ako required removal of significant amounts of scar tissue froi the anterior portion of the knee.

Procedure §2: The patient had a large amnount of scar tissue preventing full extension in the anterior
aspact OF Nl knee. This wag separate from the ACL procedure. This needed to be removed 10 allow full
extension and to separate the patelia fat pad from the ACL remnant graft

Procedure §3: The patient had a previous reconstruction usirg s Ieft bone-patellatendon-bone
harvest. Thus we needed to Use a separate incision on the ppposite knee in order 1o procure his own
tissue to give nim the best chance of healing and returning to play.

SURGEDN: JOHN W. XEROGEANES, MD
ASSISTANT: WILLIAM KMMERLY, MD
ANESTHESIA: GENERAL.
TOTAL TOURNIQUET TIME: 1. RIGHT LEG 20 MINUTES.

2. LEFT LEG 1 HOUR 20 MINLITES.
COMPLICATIONS: NCNE.
ANTIRIOTICS: ONE-GRAM ARCEF,

BAPLANTS AND SIZES:
A7 %20 Linvatec BloScrew was used for fismoral fixation. An AD post and washer was used for tibial
fivation,
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The patient came to about 3 dearses shy of full extension on the left leg compared to the right leg
where he had full fiexion, He had 3 1 to 2+ Lachman but with an emammnaqa grade 2 pivet shift.

FINDINGS:

ok Thlmmthaﬂaparﬂalwmmnwwﬁuelgammtyﬁft'merewosmavarvverunl
SEQMENt of the graft that had abnormal machanics.

2. The patlent had a large amount of scar tissue Ip the anterior interval in the anterior portion of the
knee Impinging when the khee came to full extension.

3. The patient had 2 good looking medial compartment with pristine chondral surfaces. The anterior
hom of the meatal had some ion but it now healed ovar.

4. The patient had a very good looking lateral L and tre Qroove.

INDICATIONS FOR PROCEDURE; E
The patlent is a 22-year pr VLerior cruciate lisament reconstruction. He
‘has re-njured his knee causing rupture of his previous graft. He presents today for revision, The risks
and benefits of the procedure wers discussed In depth with the patient. The risks of surgery
including less of imb and life, damage to nerves and vessels, residual pain and numbness, stFness ang
. Instabliity, Diood clots. infection and the possible need For blood transfusions and subsequent
“ operations were and ] i

-t SUMMARY OF PROCEDURE: =y A :
- The patient was brought to the OR and anesthesia was : Exam under was
* perforned with the above findings Roted. A tourniquet was placed on the operative leg. The knes
Was then prepped and craped In a sterlie manner. The knee joint was injected with the lidocalne and
" Marcaine with epinephrine mixture, as were the superlor-laterai, anterfor-lateral, and anterior-medial
portals. After piacement of the superfor-ateral cannuta, inflow was initiated. The anterior-lateral

S Y WS The areas wer ]

| i ordar; ral jolnt, pouch, medial gutter, and posterior, medial joint, lateral

.. gutter, and posterior latoral joint, ACL, and PCL. The anterior -medial portal was then mate under

direct viston, and the medial compartmentexamined. All portions of the medial meniscus were

probed. The lateral compartment and menlscus were then examined In a like fashion. Lastry;

tracking was from 0 to of knee flexion. We then placed a shaver In

'~ the medial portal and took extensive time ramoving the large amount of scar tissue that went
between the oraft and the patients fat pad, After this was removed we evaluated the oraft. The graft
was partially torn approximately 60% and 40% remained Intact but it was very vertical In nature andg

., thus wes giving him stabllity in tenms of a Lachman but not helping on the pivot shift. The rest of the
graft was remowvec with the shaver. Please note that there was a large portion of bone in one part

"" near the proximal tunnei, which was probably part of the bone plug that was partially in the notch, we
-used a shaver to remove this. We removed the soft tissue and used 3 grasper to pull the pieca of bone
out and then we used box curet and an aggressive shaver £0 take the soft tissue from the notoh, We
then used a burr to widen the notch so we could get a batter look. We found the original ACL origin in
the over-the-top position. We then identified where the reconstructive graft was piaced, We had at
feast 2 cm between the posterior wali and the femoral graft. We then used a shaver to remove the
tissue over the tibial portion of the graft. We then used 3 burr to take out the larae tbial spine and we
were ready for Implantation.

Attention was then turned to the right knee. A tourn lguet was placed and the right knee was then
prépped and draped In a sterile manner. The right leg was with an Ace ge and
the toumiquet inflated to 300 mmHg. A 4 cm INcision was marked from the inferior patelia to the
tibial , and injy with the li and with epinephrine mixturs. An incision
Was made through the skin. The soft tissue was mabilizad Diuntly. Thi paratenan was Incised and
divided from the tendon, The middie third of the patella tendon was identified and incised usinga
doubte-bladed scaipel. An 18 mm pateliar bone plug and a 20 Mm tibial bone plug were marked and
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cut using an oscillating saw. Two small drill holes were placed In the distal and proximal bone plug. A
curved osteotome

Was used to remove the bone plugs and the graft was brought to the back table,
The tendon defect closed loosely with 0 Viaryl, The graft was prepared on the back tabie, Al fat was

remaued from the-tendon.and this hone plugs were.cylindrically shaped to match the diameter of the _

tendon. Two #5 Ethibond sutures were placed through each end of the graft. The bone terkion

Junction on the patella end of the graft was colorad with the ink marker. The graft was then sized ang
placed insaline. The residuai bone was used to bone graft the patela defect and the tibisl defect.

The paratenon was then dosed using

2-0 Viaryl.

‘We then came back to the left knes and placed the ACL guide sat st approximately 52 degrees (the
gmrnmwommmwﬁueweesmummm.mmpmomumquaewireuo
through the grart, after making a 1 am Incision In the tibial skin. This was at a point of equal distance

: ‘between the anterior and posterior border of the medtal tibia. mmmaesureummm axit point
was Just anterior to the posterior spect of the anterlor horn of the lateral meniscus, approximately 7

mm in front of the PCL and about 6 mm lat=ral to the lateral most aspect of the medkal femoral
condvie, Please note that this was well posterior to where the previous ACL graft was placed. We then
used an 8 mim drili to drill the tibial tunnel. We then saquentially dilated this up to approximatety 10
mam. We then used a 6 mm over-the-top guids - this was approximatesy at the 1:30 to 2 o'clock
position. We then flexed the knee and drilled the wire. We than used a 9 mm drill to drill the tunnel.
e made sure we had approximately a 1.0 mm Ieft posterior wall W then diiatad up to 10 mm. We

“had good bone dircumferentially, again this was well posterior to the original fFemoral tunnel. We then

used a curet to make and anterior lip of the femorail tunnel. We then piaced a 2-Din passer up through
the-tiblal tunnel and out the-anterolateraristia. We made an awdiary medial portal and placed a gulde
wire in. We then pulied the oraft into the wound. We made sure that the bone plug was set vary nicely
In the femoral tunnel and that it did not protrude into the knee from the tiblal tunnel. we then
nyperfexed the knee, put the table in Trendelenburg and put 3 7 X 20 Linvatec BloScrew to hoid the
femoral portion In place. We then put the knee throuah an Jogressive ranoe of motion, Wa easily had
full extension and full flaxion. There was no iImpingement of the graftat all. We then put the leg at full
extension and tied the tiblal bone plug over 3 post. This was done because the tibial bons piug was
maore than a centimeter in the tiblal tunnel. | feit that tying itovera post was safer than placing an

" Interference screw when | was unsure of the true strength of that portion of the DR, We then tested

the knee with 2 Lachman at 30 degrees and it was found to be perfect There was no transiation at all.

" We then looked back in the knee and made sure we could hyperfiex and extend the knee ana make

sure there was no impingement. Please note that for ciosing we used 2.0 Vicryi, 4-0 Monocryl, and Sterj.

 strips, For the nignt knee we used 2-0 Vicryl, 4-0 Monocryl and ster-strips.

Please note that i, John Xerogeanes, stiending for the case, was present for the antlra case and

performed the entire procadure,
DICTATED BY:

JOHN W. XEROGEANES, MD
SIGNATURE:

JOHN W. XEROGEANES, MD

Dictated: September 9, 2005
10, 2003
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February 5, 2004

NCAA
Indianapolis, In

Members of NCAA committee

T am writing this note in the middle of the night, as I am unable to sleep. I don’t sleep
well anymore, as [ am so concerned about my son Gary’s attitudewell-being” while
he’s so far away at Notre Dame, with no family members around, and the whole family
waits for the NCAA decision on Gary's eligibility. 1 can only believe that the NCAA
will understand that Gary and his other six family members are placing all of their hope,
in vour hands, to overcome the tragedy that has happened to Gary, and the Godsey
Tamily, because of these unexplained knee injuries,

For whatever reason, all three sons plus myself, have torn their left ACL. It has affected
all of us in a different way, but especially Gary, who re-tore his left ACL on the third day
of fall practice, without pads. George. his older brother, whom I was with when the call
came to me that Gary was injured, immediately grabbed the phone and told Gary that
there was "no way”, as he had been told by doctors that there was a 3% chance of re-
injury afier surgery, and even then....it had to be a major football collision. From that
minute till now, we have had total disbelief, and the family has spent all of our efforts on
trying to keep Gary “out of the extreme dumps”, and we sincerely need your help.

Gary spent his entire life preparing to go to Notre Dame. He wanted to go to Notre Dame
since diapers, and even though I knew it was a long shot, and I didn’t really care for
Notre Dame, the family supported him. As a high school athlete, T had my dreams of
playing college sports taken away by a knee injury, but I have remained a football fan,
and have seen all three boys suffer thru left knee injuries. The family has suffered the
pain with each boy, and each boy has suffered and re-lived their own injury with each
subsequent injury.

When Gary tore the knee for the first time at the "03 Gator Bowl, his brother George
maneuvered his way onto the field (George had played there before), and actually relayed
the bad news by cell phone to us in the stands. George could hardly get the words out of
his mouth, and made a cut sign with his hands, as we were watching from the stands. As
1 left my seat to get fo the locker room, I glanced down to see my wife and oldest
daughter Gloria crying, and oldest son Greg, also with tears in his eyes, telling the two
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women that he would have surgery, re-hab, and be fine. Gary was extremely upset, but
his brother George was giving the same advice. George's birthday is Jan 1, and we
always try and celebrate, with bowl season over, but '03 was miserable, along with the
rest of the holidays.

Gary worked his fanny off after surgery in January, because he wanted to wear that Notre
Dame #14, and to show his brothers that he too could come back from surgery. When he
re-tore the ACL, 1 really can’t put into words the devastation that Gary experienced, and
the effect on the Godseys. I was trying to keep everyone calm, but 1 was “out there”
along with everyone in the family. After the injury, T immediately went to South Bend to
check on Gary, because he would not return calls and was totally withdrawn. Two things
happened on that trip: 1) Kevin White told me that Notre Dame would support Gary in
his appeal for an extra year, and 2) Coach Willingham told me he would do whatever he
could for Gary, and even insisted on Gary going to dinner with his brother Greg, and me.
Gary went to dimner, and we encouraged him to continue school, stay involved with the
team, and it would “work out”. 1 made three total trips in August, and two in September,
to keep Gary focused on God, his family support, his team. the Notre Dame support, and
to “hope” the NCAA would understand. You can only imagine, before surgery, how
many times [ answered “why me?”, and to understand why the doctor had to cut the
good knee to repair the bad knee, so now it was two knee surgeries. Gary has fought thru
three knee surgeries and two total re-habs in the past year, and I am begging that you give
this kid a break, so that he can move on and reach his goal. Please don’t deny him,
because neither he nor his family will survive a negative decision.

God has blessed my wife and 1 with five children. Glona is a lawyer in West Palm. Greg
is a lawyer in Atlanta. Greta is an MBA in Chicago. George has a Masters in
engineering in Atlanta. With a positive decision from the NCAA, Gary will have a
masters degree from Notre Dame. Gary has done everything that Notre Dame, and the
NCAA could possibly ask...he’s stayed out of trouble. graduated in four years, but he
must close his football career in a positive manner.

In the past year, I have noticed a change in Gary. He has become withdrawn from his
family, and his friends. He lives by himself. He doesn’t call home, like in the past.
When he was home during Christmas, he was not his “happy self”. (he did not come
home because of surgeries/re-hab the entire year) Everyone in the family tries to cheer
him up, but without success. 1 owe so much to Notre Dame, because Gary knows the
history of even a “redshirt” year at the school, and 1 really believe that their support has
meant more than anvthing I could do.
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B of the cl in age b George and Gary. | can’t begin to explain what
these injuries have done to these two boys. Greg had his surgery while the younger two
boys were in grade school, so his injury affected the rest of the family more than the two
vounger boys, but the injuries to George and Gary have been brutal to the whole family.
Gary saw George’s pro career get eliminated, after a stellar college career. for no other
reason than a left knee. Now George sees the possibility of Gary never even finishing his
carcer at Notre Dame, and he is having a real tough time with these thoughts. [ can’t
keep Gary up, so how do 1 even attempt George or for that matter Barbara, Gloria, Greg,
or Greta I'll admit I"mn so depressed, 1 can’t sleep!|

The misfortune of re-tearing a tom ACL, and having to operate on both knees is bad
enough. How would you fike to live with the fact that as a parent, who has encouraged
all five kids to live their dreams, and that things will “work out”, to know that T have
passed some genetic fluke of the lefl knee onto my kids, which is shortchanging their
goals. Ican’t do anything about this fluke; all I can do is beg the NCAA, Both Barbara
and I, and all of the kids keep telling Gary about stories of a “kinder and gentler” NCAA
that we read about in the paper, and that things will work out! You control not only
Gary's future, but all of our beliefs in the system. We have no where to turn. We have
Notre Dame’s support, but we need you’re approval, Please don’t say “no”!l|

In closing, 1 want to say thank you for reading this letter as I'm sure that you are a busy
person. In advance, I want to thank you for your consideration of Gary Godsey. You're
decision that you are about to make, will affect this kid for a lifetime. . Please think
long and hard, and please give maximum consideration to these “unheard of”
circumstances.

Sincerely,

mdscy
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Gary Godsey

Gary, Godsey played college football at Notre Dame, where as a senior, he started on a
team that finished the 2002 season with a 10-3 record. In January 2003, this team was
invited to play in the Gator Bowl, and during the game, Gary tore his ACL. With one
year of eligibility remaining, he refurncd to Notre Dame to undergo rehabilitation on the
injury so that he could play i the 2003 season. On the third day of practice in August of
2003, he retore the ACL and would thus have to sit out his remaining year. The family
appeated to the NCAA to grant Gary a sixth year of eligibility based on the following
arguments;

® There is only a 3% chance of retearing the same ACL

+ In the history of college football, there has never been a retear of the same ACL

* John Godsey’s other 3 sons also have torn their ACL

¢ Notre Dame has never given another year of eligibility to a player

Upon reviewing Gary’s case, the NCAA denied his request for a sixth year. The family
appealed that decision to the Committee on Appeals, and again he was denied. The
family had asked for a phone conference with the committee to discuss the case, but they
were denied even this.

Based on conversations with the NCAA, officials at Notre Dame were convinced that the
NCAA was changing its policies regarding eligibility and that these changes would
enable Gary to play another year. These officials therefore urged Gary to stay at school
and not make himself eligible for the NFL draft. Conversations with the NCAA and
Notre Dame even revealed that NCAA President Myles Brand was “100% bebind”
Gary’s case. After waiting 30 days, the NCAA could not reach a decision on these
changes, and Gary missed the NFL draft. His case was turned down yet again.
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Stetson University

While at Stetson University, Mr. Murray Amold, head basketball coach, kicked a player
off the team for illegal drug use. The NCAA sent an investigator, Christie Sexton, down
to assess the situation. In a taped meeting on November 28, 2000, Mr. Arnold’s attorney
raised several objections to Ms. Sexton’s questions regarding the matter. Ms. Sexton
responded in a very threatening and intimidating manner, and told Mr. Arnold and his
attorney, on tape, that the NCAA had the power to do as it wishes. This is another blatant
lack of due process by the NCAA. Interestingly, after receiving the official transcript of
the interview, Ms. Sexton’s comments were deleted.

On December 27, 2000, Mr. Armnold retired from coaching due to his wife’s health
problems. The NCAA then issued a press release claiming that his retirement was
punishment enough for the school.
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IN THE CIRCUIT COURT
OF MONTGOMERY COUNTY, ALABAMA

RONALD W. COTTRELL,

Plaintiff,

vs. Case Number: CV 2002-3565-R

NATIONAL COLLEGIATE ATHLETIC
ASSOCIATION; THOMAS E. YEAGER,
etal,

K K R K K K X K % ¥

Defendants.

AFFIDAVIT OF MURRAY ARNOLD

1, Murray Arnold, being first duly sworn, depose and say on oath as follows:

1. My name is Murray Arnold and I am over the age of nineteen years and I
am a resident of DeLand, Florida.

2. I recently retired as head basketball coach for Stetson University in
Florida and have coached for forty-three (43) years, including three NCAA Division I
colleges and on the professional level with the Chicago Bulls.

3. I read in the news media about a lawsuit filed against the NCAA and
others by former Alabama recruiting Coach Ronnie Cottrell. I contacted Ronnie Cottrell
regarding his suit on my on initiative, without any invitation by Coach Cottrell or any of
his agents, after reading about it in the newspapers and on the website.

4, The NCAA abusively uses its website to announce Infractions and
Appeals Committee rulings designed to decimate by innuendo the character and

reputations of its victims. Specifically, in the Alabama case it refers to assistant coach A
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(Ronnie Cottrell) avoidance of a “Show Cause Order”. The Infractions Committee’s
determination has resulted in punishment to Cottrell tantamount to the imposition of such

an order. It arrogantly self imposes the Committee’s enforcement negligence and

disregard for its primary function.

5. In the Stetson (Arnold Case M 178), at his May 9, 2002, Infractions
Ruling Press Conference, Chairman Tom Yeager, when questioned by Bob Pockrass of
the Daytona Beach News Journal, specified that “Amold was not subjected to a Show
Cause Order or any NCAA sanctions because of his December 27, 2000 retirement.”
Yeager’s response clearly implied that the NCAA decision regarding Armold’s culpability
was a product of Arnold’s status and situation rather than an acknowledgment of the
degree of his involvement.

6. Both Ronnie Cottrell and I have suffered significant and lasting personal
damages as a result of undocumented and unsubstantiated accusations perpetrated
permanently and publicly by the NCAA. Prevention of professional employment for
Cottrell and massive impugnment of my life long reputation are clearly direct results of
the NCAA wanton and reckless behavior.

7. Refusal by the NCAA to produce transcripts of their proceedings to verify
the website citations against Coach Cotirell and myself are an abusive and unacceptable
perversion of the NCAA’s claim to due process immunity.

8. During my taped interview with the NCAA Enforcement Committee on
November 28, 2000 on campus at Stetson University, my attorney objected to questions
asked by NCAA representatives, whereupon Christie Sexton, NCAA Enforcement

Officer, aggressively threatened and told us that the NCAA had total immunity from
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providing due process to me or anyone during any of these interviews and no one could
require them to do so.

9 In that this was an official part of NCAA investigation and in that my
career could be ruined by these false allegations lodged against me, I was allowed to
record the conversation. After I received the transcript of their official interview, I saw
that the transcript had been altered and these threats by Ms. Sexton had been deleted.

10. It is my understanding that Coach Cottrell was told by Rich Hilliard, the
alleged attorney for the University of Alabama, that the NCAA recorded interviews were
not official NCAA proceedings. If that is the case then that statement by Mr. Hilliard is
laughable because they used these interviews as an evidentiary base for their subsequent

findings and sanctions.

11. I am of the opinion that the NCAA never read and/or studied over 11
bound books, 100 tapes and thousands of pages of evidence that would have exonerated
me. I have been told that the NCAA Commiittee on Appeals never read the documented
evidence, in particular the final brief submitted by Robert T. Cummingham, Attomey at
Law, filed on behalf of the University of Alabama. This is totally consistent with what
happened to me.

12. I am of the opinion that someone, somewhere, needs to stop the NCAA
from their outrageous and unconstitutional tactics by denying due process to individuals
such as myself and Coach Cottrell by destroying our careers with false allegations and

disallowing us to confront the “secret witnesses” that allegedly have and use as a tool in

destroying our careers.
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Further the affiant saith not.

y

AR
Murray 0.

224
SWORN TO AND SUBSCRIBED BEFORE ME on Lhisj_ day of February
2003, witness my hand and official seal of office.

\ Mook 3 (Honsoes

Notary Public
My commission expires September 11, 2006

11519-001
#6085
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Blatant Abuses of Power by NCAA

Secret Witnesses

The investigators at the NCAA take statements from certain ‘confidential sources’ when
looking into possible violations at member schools. The credibility of these sources is
not checked, and the result is often rumors taken as fact by these investigators. Such was
the case during the Alabama investigation.

The NCAA’s case against Alabama relied entirely on several witnesses who provided
information regarding atleged recruiting violations with the football program. The
program was found guilty based on these accusations and was issued severe sanctions as
aresult. In return for their accusations, the NCAA provided protection to these witnesses
by labeling them “confidential sources” and concealing their identity. In doing so, the
NCAA denied the school basic duc process as this prevented University of Alabama
officials and others involved the right to face their accusers and cross examine them in
efforts to question their credibility and motives.

Only through the efforts of Jim Neal, a former Watergate attomey and now counsel to
Logan Young in his federal trial relating to the matter, were documents released
identifying these “secret” witness, one of which being Tennessee Head Football Coach
Phillip Fulmer, an obvious rival to the University of Alabama.

Manufactured Evidence

Alabama was charged with providing a car to a former player (Travis Carroll) by Mr.
James Johnson, who owns a car dealership in Georgia. In his deposition, Mr. Johnson
refutes this charge by pointing to evidence that he, in fact, agreed to seil the car to the
player and later repossessed the vehicle when payments were not received. Evidence also
shows that the mileage on the vehicle was changed by the NCAA in the official
investigation of the matter to make the car appear to be in better condition than it was.
The former player, Carroll, has since admitted these claims were false, yet it was a major
contributor to the penalty Alabama received.

Recordings

When interviewing witnesses, the investigators are known to use tape recorders, but will
turn them on and off in order to receive the testimony they want.

In the case of Stetson University, Coach Murray Amold kicked a player off the team for
illegal drug use. The NCAA sent an investigator, Christie Sexton, down to assess the
situation. In a taped meeting on November 28, 2000, Mr. Amold’s attormey raised
several objections to Ms. Sexton’s questions regarding the matter. Ms. Sexton responded
in a very threatening and intimidating manner, and told Mr. Arnold and his attorney, on
tape, that the NCAA had the power to do as it wishes. Interestingly, after receiving the
official transcript of the interview, Ms. Sexton’s comments were deleted.
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Conflict of Interest

The NCAA has a conflict of interest rule in their bylaws, yet in the case at Auburn,
clearly did not abide by it.

Ciff Eflis, former Head Basketball Coach at Auburn, and Dave Didion, the compliance
director at Auburm, did not often agree on things, and it was often expressed that the two
in fact hated each other. Ultimately, Mr. Didion was fired from Auburn and the NCAA
hired him as an investigator to look into the alleged violations of the Auburn basketball
program. The NCAA was notified of this obvious conflict of interest, and Mr. Didion
was removed from the case. However, soon after, Mr. Didion was sent back to Auburn to
conduct further interviews in the NCAA’s case against Aubumn.
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FROM : _J&%F!“ S PHONE NO.

A

i 619 454 233 Aug. 26 2084 12:02AM P1

—
JmSPOR TSinC. www.nfladvisor.com

7660 Fay Avenire
Suite H-502
La Joiia, CA 92037

858.454.9005
858,454.2330 fax

August 20, 2004

To: Whom it may concern

The purpose of this statement is to clarify my thought process and actions during my time as a
NCAA track athlete and a professional foothell player.

Jwant to make it clear that | “knowingly and willfully” accepted endorsement and appearance

monies, which is considered a normal part of my satary as a professional football player, even

though my intentions were to run track for the Univ. of lowa after my first year as a professional
lete.

Being "well aware” of the NCAA rules governing amateur athletes, it was my assumption that |
“could” accept endorsement monies as a professional football player but not as an amateur track
athleta. | had based my assumptions on the NCAA precedent that you can be a professionat in
one sport, and an amateur in ancther.

1 kriow there have been numerous cases of college football players, such as Ricky Williams of
the University of Texas, accepting endorsements and even signing bonuses in one sport, such as
basebs)m, and still being aliowed to participate in his amateur sport of college football the following
year(s).

1 do appreciate the ruling by the NCAA in 1989, allowing me to represent the University of lowa in
track, while pursuing my career and dream of being 2 pro football player.

Respectfully,

== «:Aa/v
Tim Dwight . 8120104
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The Associated Press State & Local Wire
These materials may not be republished without the express written consent of The Associated Press
April 6, 2004, Tuesday, BC cycle
SECTION: Sports News
LENGTH: 657 words
HEADLINE: Colorado receiver takes endorsement case against NCAA to appeals court
BYLINE: By JON SARCHE, Associated Press Writer
DATELINE: DENVER
BODY:

University of Colorado receiver and world champion skier Jeremy Bloom takes his high-profile case against the
NCAA back to court on Wednesday.

The 22-year-old Bloom wants a three-judge panel of the Colorado Court of Appeals to force the NCAA to allow
him to play football and accept endorsements for his freestyle skiing career at the same time.

The NCAA says its rules allow student-athletes to earn a salary as a professional athlete in a different sport, but
clearly prohibit earning any endorsement money.

"They may not consider that income, but 1 ensure you that Lance Armstrong calls that income, that Tiger
Woods calls that income, that Serena Williams calls that income and that they report it on their tax returns,”
Bloom's attorney Peter Rush said Tuesday. "Getting payments to cover your expenses from a ski team for four
months of the year is not income."”

A state district judge in 2002 rejected Bloom's request to force the NCAA to allow him to earn endorsement
money while playing football until his lawsuit was decided. Bloom also announced in January that he would
play football this fall and accept skiing endorsements - an admitted attempt to force the NCAA to change its
position or bar him from playing for the Buffaloes.

"['m not trying to get rich here. [ want to be able to ski and have the resources any other skier in the world has,
and the NCAA is stopping that," Bloom said. "T couldn't remain under the NCAA guidelines any longer because
I'm running out of resources and running out of time" until qualifications for the 2006 Winter Olympics in
Turin, Italy, begin in November.

Since January, Bloom has signed endorsement contracts with two companies that sponsor the U.S. ski team,

file://C:\Documents%20and%20Settings'dxa‘Local%20Settings\Temp*RECEIVER_TAKES_EN... 10/15/2004
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said his father and manager, Larry Bloom.

He is not enrolled at Colorado this semester and isn't participating in spring football drills, but he plans to re-
enroll in the summer, take classes and play football, Larry Bloom said.

NCAA spokesman Jeff Howard said the association's rules allow Bloom to keep prize money and any stipends
from the U.S. ski team. But endorsement income is a different matter, and allowing Bloom to accept it would
give him and the univergity an unfair advantage, Howard said.

"Jeremy Bloom is a unique individual and we really want him to pursue his dreams in both sports, but the
association would like to see him wait until his eligibility is done before he capitalizes on endorsements,”
Howard said.

However, Bloom's father said his son needs endorsement income to continue to ski on the World Cup freestyle
circuit.

"We think it's discriminatory to say you can make millions of dollars in a salary, but if the income of your bona
fide sport is endorsement-based you can't do it," he said. "We think that's ludicrous.”

University officials said they support Jeremy Bloom's efforts, but are forced to side with the NCAA to avoid the
possibility of sanctions that could risk other student-athletes' eligibility.

"We hope the NCAA finds a way in the rules to let him play in the fall," said David Hansburg, director of
football operations. "He has two passions. Tt's hard to see them potentially come into conflict.”

University counsel Joanne McDevitt did not return a call.

Earlier this week, Bloom's attorneys filed an affidavit from San Diego Chargers wide receiver Tim Dwight in
support of Bloom's efforts.

Dwight said the NCAA allowed him to run track for the University of lowa and keep money from endorsements
he made while playing for the Atlanta Falcons, setting a precedent that should be followed in Bloom's case.

Howard said the cases are different because Dwight was seeking reinstatement to NCAA eligibility and stopped
accepting endorsement money when the reinstatement process began.

Dwight's affidavit will not be considered by the state Appeals Court because it was filed too late, but could
become part of the overall lawsuit, Rush said.

GRAPHIC: AP Photo DX102

LOAD-DATE: April 7, 2004
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The NCAA News -- July 19, 2004

Postseason foothall

Kevin Weiberg, commissioner
Big 12 Conference
The Associated Press

On establishing a new formula for determining participants in the Bowl Championship
Series title game:

"We're proceeding in a deliberate fashion because ... the poll has been a subject of a lot of
controversy and we want to make sure that by making changes we're not creating different
types of problems from perhaps what we had in the past. We want to receive some
assurance that the changes that we may have in mind are sound from a mathematical
standpoint."

Professionsa! deafl

David Ridpath, associate director
The Drake Group
Indianapolis Star

On draft restrictions in the National Football League and a proposed restriction in the
National Basketball Association:

"Where is the outrage over minor-league baseball? There is none because it doesn't
generate the revenue football and basketball do. No one complains when those students
leave. No one complains over lack of an age restriction."

Dick Vitale, college basketball commentator
espn.com
On eight of the first 19 NBA draft picks being fresh out of high school:

"I fault the system, not these young men, for the influx of high-schoolers in the NBA. These
guys are not ready for the rigors of an 82-game schedule or the pressure of the pro
lifestyle. They have not had enough time to mature and they are missing out on enjoying
the great time of college life. Instead of being the big men on campus, they are often riding
the pine in the NBA, not getting much of a chance to improve their game.

"I learned first-hand as a coach in the NBA that it's very different in terms of practice time to

http://www.ncaa.orgmews/2004/20040719/editorial/4115n29.html 9/24/2004
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work on aspects of the game with these young men. Due to travel and the long schedule,
the pros have more shoot-arounds and less time to actually work on improving. ...

"For now, the NBA has very few impact players from the draft. At least one thing, despite
the loss of all of these high-school stars, the college ranks are very strong when you judge
the returning talent. College basketball is very healthy, thank you."

Baskelhall camps

Howard Garfinkel, founder
Five Star Basketball Camp
Newsweek

On increasing importance of "exposure camps” sponsored by athletics shoe companies:

"It's hard getting the great players today to work on their game in the summer. They don't
think they have to get better; all they have to do is stay the same and they'll go in the NBA.
That's their mind-set.”

Integrating athletics

Damon Evans, director of athletics
University of Georgia
Columbus (Georgia) Ledger-Enquirer

"I think (the athletics department) needs to become more a part of the university. | think
people need to remember we are part of the University of Georgia. You can't have the
athletics department without the university. Instead of having this fear of what's going to
take place if we become more a part of campus, they need to see how this can benefit us
overall. It can be done, and why not utilize those resources from the academic side of
things to help us grow athletically and vice versa. ...

"If we do what we're supposed to do on our side and work with the academic community,
that will make things that much better. We can't be split and then say, 'We need some help
with these kids.' We need the academic side to understand what we're about. We can't
mess around.”

Bivision I Basebsl! Championship
Bob Todd, head baseball coach

Ohio State University

Deseret Morning News

"Twenty percent of the country controls the national championship. It's not fair. It's time we
make a stand. | feel a heavy burden in that | represent 80 percent of the country."

http://www.ncaa.orgmews/2004/20040719/editorial/4115n29.html 9/24/2004
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WILCOX & OGDEN, P.C.

M. ANNE WILCOX
E-MAIL: userdaisey@aot.com

Clerk, Colorado Court of Appeals
Colorado State Tudicial Building
2 E. 14th Avenue, 3 Floor
Deriver, Colorado 80203

ATTORNEYS AT LAW
1750 GILPIN STREET
DENVER, COLORADO 802181206

RALPH.CGDEN
E-MAIL: iAshcorky@acl.com

FAX: 303-399-5605
April 5, 2004

VIA HAND-DELIVERY

Re:.  Jeremy Bloom v: Nati
Case No. 02CA2302

Dear Clerk:

Athletic A igtion, et al.

Attached are the original and five copies of the Plaintiff's Supplemental Citation of
Authority. Since the case is set for argument on Wednesday, ‘April 7, [ would appreciate it if
you would deliver copies 1o Judges Vogt; Dailey, and Russell as quickly as possible.

Thank you.

" RO/KD.

‘Enclosure

ce: James C. Smittkamp, Esq.
22 Peter-J. Walters; Esq.
procs Fax No. 303-494-3133

Peter G. Rush, Esq.

Fax No. 312-827-8000
Linda J. Salfrank, Esq.
Jonathan F. Duncan, Esq:

Fax No. 816-474-3216
Colin Harris, Esq.
Dennis J-Baarlaer, Esq.

Fax No. 303-444-1063

Sincerely,

WILCOX & OGDEN, P.C.

JoAnne M. McDevitt, Esq.
Michael W. Schreiner, Esq.
David P. Terple; Esq.
Jeremy Hueth, Esq:

Fax No. 303-825-7630
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COURT OF APPEALS, STATE OF COLORADO

Colorado Court of Appeals, 2 E, 14" Ave.,
Denver, CO 80203 .

Plaintiff-Appellant: JEREMY BLOOM,

Defendants-Appeliees: NATIONAL COLLEGIATE.
ATHLETIC ASSOCIATION, an unincorporated
association, and THE REGENTS OF THE
UNIVERSITY OF COLORADO, a body corporate.

Ralph Ogden, #13623
WILCOX & OGDEN, P.C.
1750 Gilpin Street
Denver, Colorado 80218 -
Pbone No.: -303-399-5005
Fax No.: - 303-399-5605

James C. Smittkamp, #10354

Peter I Walters, #14348
SMITTKAMP & WALTERS, LLC
75 Manbhattan Drive, Suite 106
Boulder, Colorado 80303
Phone No.: 303-494-4244

Fax No.; - 303-494-3133

Peter G. Rush, #6201010 (IL), #6634-49(IN)
BELL, BOYD & LLOYD LLC

70 West Madison Street, Suite 3000
Chicago, Hlinois 60602

Phone No.: 312-372-1121

| Fax No.: 312-827-8000

Attomneys for the Plaintiff-Appellant

3‘{_/ \
Lo

*.ﬁﬁ*' y

v Appes

A COURTUSEONLY A
Case No.: 02CA2302

Appeal from the Denial of a Motion

for Preliminary Injunction by the

District Court for the County of

Boulder, Division 2

Case Number; 02CV 1249

The Honorable Daniel C. Hale, -
Presiding

PLAINTIFF’S SUPPLEMENTAL CITATION OF AUTHORITY

Attached hereto is a copy of the April 6, 1999, decision by the National Collegiate

Athletic Association in the case of Timothy Dwight. (Exhibit 1} In it; the NCAA determined
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that Mr. Dwight did mot forfeit his amateur stats in intercollegiate track ever though he had
“received ‘and kept income from endorsements earned as a professional football player. Tﬁis

decision was not previously disclosed by the NCAA. 1t is precisely the decision which Jeremy
Bloom seeks in this case.

In both this Court and in the district court, the NCAA has denied that any desision of this
nature was ever made. Indeed, it has told both cﬁuns that the mdorse@ent Me prohibits a
person such as Mr. Bloom, who is an amateur in one sport and a professional in another, from
teceiving any endorsement income of any kind, including any such income which results from
his profeséioha] status in his non—collegiate sport. So, too, has the University.of Colorado.

The position taken by the NCAA in Mr. Bloom’s case is thus unequivocally refuted by
the decision it made in Mr. Dwight’s case. ‘

The NCAA’s Answer Brief waysy filed with the Clerk on chober 15, 2003, 1t contains the
following statements: ' ’

Memberlnstiﬁxtions debated and adopted a bylaw providing that a student-athlete

is ineligible for intercollegiate competition if he or she endorses a commercial
product or service.

ERE A0

The endorsement rule has never becn interpreted on a sport-specific basis. . . .-
For example, if a professional baseball player also plays college basketball, the
membership prohibits commercial endorsements even if those endorsements are.
related to the non-amateur sports.

PR XY
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The rule [Section 12.5,2] has never been interpreted on a sport-by-sport basis.

PR R EED

CU knew the NCAA did not interpret the endorsement prohibition on a sport-by-
sport basis. ‘

LERE XY

... itis impossible to distinguish between a student-athlete’s market influence in
his/her amateur sport and his/her professional sport.

K * EE

Bylaw interpretations are available to the public through The NC4A News, a
periodical published bi-weekly and accessible on-line.

EEEEE

Instead, he elicited testimony that the NCAA’s decisions were consistent with
decisions in-prior cases (Tim Dwight and Damell Autry).

NCAA Answer Brief at pages 18, 6, 18, 10, 7, 4, and 27. - (¢citations omitted).
The University of Colorado’s Answer Brief was filed on September 13, 2003, It mirrors

these representations:

Bylaw 12.5.2.1 prohibits a student-athlete from accepting remuneration for
promoting or endorsing any commercial product or.service.

* '# * % Xk
However, Bylaw 12.1.2 does not create an exception to the endorsemient rule.
That is, Bylaw 12.5.2.1 precludes all student-athletes —even those who participate

in non-collegiate sports — from engaging in commercial endotsements, regardless
of which sport gave rise to the endorsement.

EE R

[
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Mr. Malloneg testified that the endorsement rule i$ consistently applied on a non-
sport specific basis. ’

CU Answer Brief at pages 3, 11-12.

In the. Spring of 1999, Tim Dwight was a paid professional football player with the
Atlanta Falcons. The NCAA deciared him ineligible to run track as an-amateur for the
University of lowa because hie had been paid more than-$14,000 for various promotions and
endorsements in Atlanta. "It cited the endorsement by-law, section 12.5.2.1, as the basis for its‘
initial decisiori. (Affidavit of Tim Dwight atq 2 and 4. and A ffidavit of John Beéchta, {4,
attached as Exhibits 2 and 3 respectivefy)

Mr. Dwight argued in response that he should not be deemed ineligible because his
promotions and endorséments related to lis professional sport of football and 'not to his amateur
sport of track.  Dwight Affidavit at 1.5, Bechta Affidavit at Y 5. This is the same position taken
by Mr. Eloom in the case at bar. It is a position which the NCAA has themently opposed for
the last ‘two years.

On.or about April 6; 1999, the NCAA reinstated Mr: Dwight and declared him eligible to
ron track as an amateur on the University of Iowa track team, notwithstanding the endorsement
income which he éamed as a professional footbéll player.. According to the "cover letter and
database printout {which] serve as written confirmation of the NCAA’s decision for the case(s),”
Mr. Dwight was réinstatéd under "MTR. 12.5.2.1-(a)" . The written confirmation stated this as.the

"NCAA's "Rationale” for the reinstatément:

The Staff informed the institution {Jowa] that it would not require repayment {of
the monies eamed] inasmuch as the SA’s [Student-Athlete’s) promotional

4
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activities related solely to his football participation.

Dwight Affidavit at § 7, Bechta Affidavit at 7.
Other than some money Mr, Dwight returned for being paid in lowa City, lowa, to

autograph pictures of himself wearing his Towa college football uniform, Mr. Dwight kept all of

his endorsement morniey and retained all of his end relationships while competing as an
amateur in track for the University of lowa. Dwight Affidavit at §9; Bechta Affidavit at§ 9.

Counsel for Mr. Bloom have searched The NCAA News around the time of the NCAA’s
interpretation of Rule 12.5.2:1 in Mr. Dwight’s case, but was unable to ﬁﬁd any.

Because this decision utterly cbnn@ics the testimony of the NCAA’S own witnesses and
the répresentations of its own attorneys and the attorneys for the University, counsel believes it.is
of great significance to the issues present in Mr. Bloom’s case.

The decfsion came to Mr. Rush’s attention for the first ime on Friday, April 2, at about
1:00 p.m. Mountain Standard Time, when he received a voice mail message. “Later that same
day, Mr. Rush spoke with the person who Ieft the message and subsequently received a faxed
copy of the decision: Counsel have filed this supﬁlemental authority on the néxt business day

after receiving confirmation of the decision from Mr; Dwight and his agent.
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Respectfully submitted,

WILCOX & OGDEN, P.C.

Rhiph %{m #13623

James C. Smittkamp, #10354
Peter J. Walters, #14348
SMITTKAMP & WALTERS, LLC

Peter G. Rush, #6201010 (IL), #6634-49(IN)
BELL, BOYD & LLOYD LLC

ATTORNEYS FOR PLAINTIFF-APPELLANT
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"THE NATIONAL COLLEGIATE ATHLETIC ASSOCIATION

6201 Colioge Boxlevard - #  Overlind Pak, Kaciss 66112422 Telephone 9L3339-1906

Director of Athletics
B y Athletica R ative

msmmleﬂeranddanbasepﬁnMsmeasmiuenmﬁmaﬁmofﬂseNCAA’s
decision for the case(s) enclosed, Capics of this case, with cover letter, have been
'sent to the persons named: above, as well as the insitutional staff member who
submitted the request. - .

If the institution wishes to appeal this decision to the appropriste division specific
NCAA (Sub)Committee: on Student-Athlete Reinstatement,” it may do so by
submitting & written request for appeal; and all supporting documentation, to this
office within 30 calendar days fror the date of this letter. - Pledse note that the
Ingtitution’s. request ost include its basis for sppealing the stafls initial decision,
including any mitigating factors the institution intends to introduce during the appeal
call. The institution's chief executive officer, faculty athictics representative, senior
warman admini: or di of athletics must submit the appeal. One of these
represenitatives, as well as the involved stud athlete, st partici o the call.
This review by the (Sub)Committee on Student-Athlete Reinstatement is the only
appcal opportunity available to the institution; and its decision is final,

If you have questi garding the p ",ofﬂ\ecase(a),pleas'econmthe‘ .
stdent-athlete rei) ivé whose sj, is below; or the director

of student-athilete rei

‘Your assistance in processing the case(s)'is appreciated.

M & Do, 1-1-44

Lisa A. Debon Date

Stodent-Ashlets Reinstatement
Representative

Eguat Opporuniicy JAReradive Action Emiber
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COURT OF APPEALS, STATE OF COLORADO

Colorado Court of Appeals, 2 E, 14th Ave,,
Denver, CO 30203

"I Plaintiff-Appeliant: - | JEREMY BLOOM
A

Defendants- Appeilees. NATIONAL COLLEGIATE
ATHLETIC ASSOCIATION, an unincorporated
association, and THE REGENTS OF THE UNIVERSITY
OF COLORADQ, a body corporate .

A COURT USEONLY

Ralph-Ogden, #13623
WILCOX & OGDEN, P.C.
1750 Gilpin Sweet
Deanver, CO 80218
Phone Number:
Fax Number:

303-399-5005
303-399-5605

James C. Smittkamp, #10354

Perer L. Walters, #14343
SMITTKAMP & WALTERS, LLC
75 Manhattan Drive, Suite 106
Boulder; CO 80303
Phone Nuraber:

Fax Number:

303-494-4244
303-494-3133

Peter G. Rush, #6201818 (IL), #6634-49 (IN)
BELL, BOYD & LLOYD LLC

70 West Madison Streez; Suite 3000
Chicago, IL- 60602

Phone Number; 312-372-1121
Fax 'Number: 312-827-8005
Attorneys for Plaintiff-Appellant

Case No.: 02CA2302

Appeal from the Denial of a
Preliminary Injunction by the
District Court for Boulder County,
Division 2

Case No. 02CV1249

The Honorable Danicl C. Hale,
Presiding

—A

AFFIDAVIT OF JOHN BECHTA

Bloom v NCAA, Affidavit of John Bechta, Page 1 04

3TGE LT

EXHIBIT. 2
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Bg 20883 A7:4aPM P2
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COMES NOW )
1, John Bechta, being over the age of 18.and being duly sworm, state as follows:
1 1 am certified and license conwact advisor of the National Football League
Players Association (“NFLPA™), and have been so for more than 17 years. I have-never bezn

reprimnanded, disciplined or sanctioncd in convection with my work as a conact advisor 0

- professional “football. players. I-am, and bave been since 1997, 'the cogtact advisor. for a

professional football player named Tim Dwight.

2. After Tim Dwight became a paid professional football player, he engaged
in and was paid for.a variery of promotional activities in which, among otber things, he was paid
to sign autographs, endorse a car dealer in Atlanta, Georgia and to inake appearances on behalf
of various commercial entitics. Tim was paid. more than $14,000 for these promotions and

endorsements prior to the Spring of 1999. The money Tim was paid for these endorsements and

promotions was over and abeve the salary and signing bonus he bad been paid by the Atlanta

Falcons.

3. After Tim had been paid for these pr and end he

sotight to return to the University of Jowa 1o compete as an amateur in the sport of track.

4. Initially, the ional Collegiatc: Athletic A iation (*NCAA™) declared

Tim was no longer eligible to run wrack as an i he had engaged.in end

and prometional activities.  The rulc the NCAA cited to' find in declanng Tim pot eligible 10
compete in track at lowa as an amatew was 12.5.2. 1 We sought to have Tim reinstated so that

he could compete as an amateur in the sport of Tack.

Bloom v. NCAA: Affidavit of John Bechita, Page 2 of 4.

ISR
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5. In secking to luv:‘ Tim reinstated to be eligible to run wack as an amateur;
we argucd to tfle NCAA that Tim was not incligible to run track because |f|e promotions and
endorsersents be had been paid for related to his professional sport of foo(b:;ll, not ﬂis amateur
sport of track.

6. On Apeil 8, 1999, 1 was advised by the University of Towa that Tim bad
besn reinstated and was eligible to, run track for the University of Towa, With the exception of
some monies eaméd for autographing pictures of Tim' in a‘Utu've\'sity of Towa football uniform
during the 1999 track scason; neither Tim nor I'ever repaid or returned-any of the endorsement or
promotional money he received before be ran track for Towa in the Spring of 1999

7. On April 8, 1999, I received by -facsimile the attached letter. from the

NCAA along with the attached database printout. = & ding to that printout, the ratignale offer
by the Staff of NCAA for reinstating Tim was as follows: '
The staff. iriformed the institution that it- would uot require
repayment inasmuch as the SA’s [student-athlete’s] promational
dctivities related solely to his. football participation .

Artached hereto ds Exhibit A js a true and corvect copy of the NCAA letter and database printout

that T recéived reinstating Tim on April 8, 1999.

8. Tim thereafu peted as an in track for the University of lowa

during the Spring semester of 1999, To'this day, neither 1 nor Tim have ever returmed one penny

of the money Tim was paid by the sp for his endor or other p ional-activities

prior 1o the Spring of 1999."

Bloom v: NCAA, Affidavit of Foha Bechta, Page 3 0f4
ITAGELEN
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9. No one téquueé Tim to give up any of his promotional or endorsement
opportunities in order to-run tack for the Univ;xsity of lowa as an amateur during the Spring of
1999, “After January 1, 1999, and throughout the Spring of 1999, he continued 10 drive the
aompl'unemaky automobile provided to him by the aueqmobilc dealersbip in Atlanta that he was
endorsing.. . Throughout that period, hnc also maintained other endorsement and promotional
arrangements, including one with a ::dn{e-smﬁon on-which he periodically appear on the air for
? During that time, he also made paid appearances on behalf of companics or organizations.

A 0% M

FURTHER AFFIANT SAYETH NAUGHT.

é // John Bechta

. Bloom v NCAA; Affidavit of John Bechta, Page ¢ of 4

F26C1E
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STATE OF CALIFORNIA
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}
} 88
}

ED AND SWORN to before me, a notary public, on this 3!“4 day.of
o Tas . .

Wimess my hand and seal:

My C

expires; A5l

/ Y .
A A Y LA v(_K:)

" Notary Public

T8I

Bloom v. NCAA, Affidavit of Jobn Bechrs, Page 7.0f 4
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THE NATIONAL COLLEGIATE ATHLETIC ASSOCIATION

6201 College Bodkvard - @ Owcind Park, Kansss 6211-M2) - » Telephione S13/330-1905

=r NEH'S STUDENT SERV.;. #2 i
P.2/3

Director of Athletics

Paculty Athlefics Representative
Scujor Womsan Administrator
Conferenice Commissioner

"This cover letter and databass printout serve as written confirmation of the NCAA’s
decision for the ease(s) enclossd. ' Copies of this case, with cover letter; have been
-sent to the persons named ‘above, as well as the insitutional staff member who
submitted the request. ’

If the institution wishes to appeal this decision to the appropriste division: specific
NCAA (Sub)Commitico -on Student-Athiste’ Reinstatcment, it may do so by
submitting a written request for appeal, and all supporting docurmentation, to this
officc within 30 calendar days from the date of this letter. - Please note that the
institation’s request nust include its basis for appealing the staff™s initial decision,
including any mitigating factors the instiurtimintmdstoimro&madminglheq)pea]
call. The institution's chief executive officer, faculty athletics representative, scnior

an admini or di of athletics must submit the appeal. One of these
represeniatives, as well as the involved student-athlete, must participate on the call.
This review by the (Sub)C ittee on Student-Athlete Reinstatement is the only

appcal opportunity available to the institution, and its decision is final,

If you have qucsﬁoﬂsmgardingthe processing of the case(s), please contzot the
student-athlete rei ive wh i is below, or the director

K3 S

of ) athlet i t

‘Your assistance:in proccssing the cases)is appreciated.

Mo & Do, 4-1-94
Date

Lisa A. Dehon
Student-Athlets Rei
Representative
LADpe -
B Oppavounity AR swacive Action Emphoyer

NCAA ERECUTIE COMNITTEE CHA CHatE ; OUR  PEUIENT
Seanl s FEWETH A SHAW ARDNC . Lmeos CRTYS L MCRaT. Cruric W, BT
Prsikeor ) [
Walropm Sams Unac Syaac Uok, . Lk
Freh Attt o Bt bk 2 Yo hdecxtapn Suling 1€ D . 1384 Wit M
N Vabenn M 108 Gycar, o Yak 1394100 Al Michn K15 ooty 102 R3LRE
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CQURT OF APPEALS, STATE OF COLORADO

Colorado Court of Appeals, 2 E. 14th Ave.,
Denver, CO. 80203 : .

Plaintiff-Appellant: - JEREMY BLOOM
V.

Defendants- Appelices: NATIONAL COLLEGIATE
ATHLETIC ASSOCIATION, an unincorporated
association, and THE REGENTS OF THE UNIVERSITY
OF COLORADO, a body corporate .
i A COURT USE ONLY A

Ralph Ogden, #13625

WILCOX & OGDEN, P.C.

1750 Gilpin Strest

Denver, CO 80213

Phone Namber, 303-399-5005
Fax Number; 303-399-5605

Case No.: 02CA2302

Appeil from the Denial of a
Preliminary Injunction by the
Distict Court for Boulder County,
Division 2

James C. Smittkamp, #10354

Peter J. Walters, #14348
SMITTKAMP & WALTERS, LLC
7S Manhattan Drive, Suite 106
Boutder, CO 80303

Phonc Number: 303-494-4244
Fax Nurnber: 303-494-3133

Case No. 02CV1249

The Honorable Daniel C. Hale,
Presiding

‘Peter G. Rush, #6201818 (IL), #6634-49 (IN)
BELL, BOYD & LLOYD LLC

70 West Madison Street, Suite 3000
Chicago, I 60602

Phone Nuuber: 312.572-1421

Fax Number: 312-827-8005

Atorneys for Plaintff-Appellant

AFFIDAVIT OF TIM DWIGHT

Bioos v, NCAA. Affidavit 6f Tim Dwight, Page 1 of 4
17666561

EXHIBIT '3
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COMES NOW.
1, Tion Dwight, being ovezvxhe age of 18 and being duly sworn, state 85 follows:
1 1 am & professional football player curently under contract with the ‘San
Diego Chargers. 1 hawe been a paid professional football player for six full scasons. I played
" college football as a student-athlete at the University of fowa. . Upon deciding-to become 2
grofessional football player after the end of my college football season in 1997, I chose John
Bechta t0.be my covtract advisor. Mr. Bechua is the ouly contract advisor 1 bave ever had with
respect 1o professional football.

2. After ['b apaid p iooa] football player; [ d in apd was

paid for a variety of promotional activities incfuding, amang other things, to sign autographs and
autograph cards, endorsc a car dealer in Atlanta, Georgia 2nd to make appearances on behalf of.

various ial entities and b I was paid more than 514,000 for these promotions

and endorsements prior to the Spring of 1999. Themoncy 1 was paid for these endorsements and
promotions was over dnd above the salary and signing bonus I had béen paid by the Atlanta
Faicons.

3. .. . After1had been paid for these p ions and end I soughtto

return to.the University of fowa compete as-an amatew in the sport of ack.
4. Ininally, the National Collegiate Athletic Association (“NCAA™) said [
was 10 longer eligible t¢ run track dt Jowa as an.amateur because I had been paid for engaging in

promotions and

ts akter b ing a professional football plaver. Therule the NCAA

cited in declaring me not eligible to compete in wack at lowa as an amateur was 12.5.2.1, With

Bloam v, NCAA, Affidavitof Tim Dwight, Page 2 of 4
FTASSE/EN
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the help of Mr. Bechta and an atomey, we sought to have me reinstated as cligible so that

coutd compete as an amateur in the.sport of mki

5, fn sesking to have me reinstaied 16 be eligible to nun track a5 an amateur,
‘we argued to the NCAA that T should be eligible b the pr ions and 1 had
been paid for related to my proft ional sport of football, not.my sport of wrack

6. On April 8, 1999, I feammed that 1 had been reinstated and was ¢ligibie to
run track for the University of lowa as an amateur.. With the éxception some monies 1 eamed for

signing pictures in Towa city, of me in a Jowa collegiate football uniform, neither 1 nor anyone

eise on my behalf ever repaid, or retumed any of the endorsement or promotional money that T

had been pad prior to running track at Jowa in the Spring of 1999.

7. L h$v= se#n a facsimile letter Mr. Bechta received on April 8, 1999 which
included an NCAA database printost, According to-that printout, the rationale offer by the Stafl
of NCAA for reinstating me to be an ciigiblc amateur to run track was as follows:

The - staff -informed the  institution  that it would nﬁt require

reépayment inasmuch as the SA's [studcnt-athiete’s} - promotional

activities related solely to his football pasticipation. ; .

Attached hereto as Exhibit A is 8 true and correct copy of the NCAA letter and dstabase printout
that I saw on or about April §, 1999

8. After April 8,.1999, T competed in: several NCAA events as an amateur

track athléte for the University of lowa during the Spring semester of 1999 To this day, neither

I or anyone on my behalf has ever rerumed one pengy of the remunératiori I was paid by the

for my and other promotional activities before I competed as an amateur

on lowa’s track team in the Spring of 1999.

Bicam v. NCAA; Affidavit of Tim Dwight, Page 3 of 4
IUEESEN
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9. No~ one required ‘me to-give up any of my. p ional or
opportunities in order 1o nin track for the University of Towa as an amateur during the Spring of
1999 - Afer January 1, 1999, and throughout the Spring of 1999, I continued to drive the

compliroestary automobite provided to, me by the autorsobile dealership in Atlanta that [ was

endorsing. - Throughout that period, T aiso intainicd - other and p tionat
arrangéments, including one with I%‘s‘}‘ﬂt; which 1 periodicaily appear on the air for
219 Duiring that tirae, I also made paid appearances-on behalf of companies or. orgsxﬁéauons,
g

 FadooF 187

FURTHER AFFIANT SAYETH NAUGHT.

Bloom v. NCAA, Affidavit of Tim Dwight, Paye 4 of 4
Y146687E/L )
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STATE OF CALIFORNIA }
}ss
COUNTY OF SAN DIEGO }
. 5
SUBSCRIBED AND_SWORN to beforc me, & nowry public, on this Seof - day of
Aprl, 2004, by 1 ion 1w bt ] :
Witness my hand and seal.
My Commission expires: .7 50l o :
et A o }'}7 ; ( '-‘.'_)
Notdry Public

Bloom v. NCAA, Affidavit of Tira Dwight, Page § of 4

3TSSEN
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T hereby certify that on this 5 day of Apni, 2004, a true and correct copy of the ‘foregoing
PLAINTIFE’S SUPPLEMENTAL CITATION OF AUTHORITY was served by facsimile

212

CERTIFICATE OF SERVICE,

transmission to:

Linda J. Salfrank, Esq.

Jonathan F. Duncan, Esq:

Spencer Fane Brilt & Browne, LLP
1000 Walnut Street, #1400

- Kansas City, MO 64106-2140

Fax No. 816-474-3216

© Colin Harris, Esq.

Dennis J. Baarlaer, Esq.
Holme, Roberts and Owen, LLP
1801 13" Strect, Suite 300
Boulder, CO 80302-5259

Fax No. 303-444-1063

JoAnne M. McDevitt, Esq.
Michael W. Schreiner, Esg.
David P. Temple; Esq.
Jerémy R. Hueth, Esq.
Office of University Counsel University of Colorado
1380 Lawrence Street, Suite 1323 :
Denver, CO 80204
Fax No. 303-825-763¢
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Bloom Loses Tnjunction Bid Against NCAA Page 1 of' 2
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Bloom Loses [njunction Bid Against NCAA E
By STEVEN K. PAULSON, Associated Press Writer Printer
May 6, 2004, 14:08

DENVER - Colorado receiver Jeremy Bloom lost a bid for an injunction against the NCAA on
Thursday, leaving the organization with the final say on whether he may play football while
collecting endorsement money as a pro skier.

The Colorado Court of Appeals agreed with [ —
a lower court that Bloom failed to show he :
would probably win his case or that the

NCAA was inconsistent in applying its rules.

"We recognize that, like many others
involved in individual professional sports
such as golf, tennis and boxing, professional
skiers obtain much of their income from
sponsors,” the court said. "We note, however,
that none of the NCAA's bylaws mentions,
much less explicitly establishes, a right to
receive ‘customary income' for a sport.”

The court added that "although student-
athletes have the right to be professional
athletes, they do not have the right to
simultaneously engage in endorsement or
paid media activity and maintain their
eligibility to participate in amateur
competition."

Bloom's attorney, Peter Rush, said the
decision does not preclude a trial. He said
previous NCAA rulings are inconsistent with
its current stance in Bloom's case.

Jeremy Bloom from USA is airborne during the
Men's Moguls Freestyle Fis World Cup in
Spindleruv Mlyn, Czech Republic, Sunday Feb.
2004. Bloom lost a bid for an injunction against
NCAA on Thursday, May 6, 2004 leaving the
organization with the final say on whether he me
play football while collecting endorsement mone
a pro skier. (AP Photo / Petr David Josek)

"Tt is still my intention to play college
football," Bloom said in a statement. "[t is
the NCAA's responsibility to determine if 1
will be eligible for collegiate competition
next fall."

The NCAA did not return calls, but the organization has said its rules clearly prohibit earning
endorsement money, though athletes can earn a salary as a protessional athlete in a different sp

file://C:'Documents%20and%20Settings'dxaiLocal %208Settings\Temp'Bloom%20L oses%201njunction...  10/15/2004
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'T believe T should have the right to be a professional in the sport of freestyle skiing, as well as
amateur in the sport of football,” Bloom said. "The NCAA needs to evaluate the growing numt
of athletes competing in alternative sports such as the Summer X Games and the Olympics. It i
hope that the NCAA will realize it is unfair to exclude all of us from college competition.

Rush has filed an affidavit from San Diego Chargers wide receiver Tim Dwight in support of
Bloom. Dwight said the NCAA allowed him to run track at lowa and keep money from
endorsements he made while playing for the Atlanta Falcons.

The NCAA said the cases are different because Dwight stopped accepting endorsement money
when an NCAA reinstatement process began.

School officials said they continue to support Bloom.

"We're disappointed for him, and hopefully something can still be done to keep his dreams of ¢
both alive," interim coach Brian Cabral said.

Before enrolling at Colorado, Bloom competed in professional skiing, becoming a World Cup
champion in freestyle moguls. He appeared on MTV, agreed to endorse ski equipment and he
contracted to model clothing for Tommy Hilfiger.

The university, on Bloom's behalf, requested waivers of NCAA rules restricting student-athlete
endorsement and media activities. The NCAA denied the school's requests, and Bloom droppec
endorsement, modeling and media activities to play football for Colorado in 2002.

But he also filed a lawsuit and sought an injunction, claiming his endorsement activities were
necessary to support his pro skiing career permitted by NCAA rules.

right 2004 by MOP Squad Sports

file://C:'Documents%20and%20Settings'dxaiLocal %208Settings\Temp'Bloom%20L oses%201njunction...  10/15/2004
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Sep 22 04 10:31p TIM DWIGHT 858-483-7193 p.2
SBC Yahoo! Mail - 2 leity@yahoo.com Page L of 1

STATE OF CALIFORNIA }
1ss

COUNTY OF SAN DIEGO }

AFFIDAVIT OF TIM DWIGHT

COMES NOW

L Tim Dwight, being over the age of 18 and state as follows:

1. | am a professional foptball player. | plaved college foothalf at the Unjversity of fowa. Upon deciding to
become a professi | footbafl player after the end of my, college footbal career in 1997 | chose Jack Bechta

1o be my contrac isor.

2. After | became a paid professionak football playgr and was paid several thousand dollars for promotions
and/or endarsements. | sought statement to participate as an_amateur in the NGAA sport of track
statement and participated as an_amateur in the sport of tra

rsity of lowa,

3. At no time during the reinstatement process or thereafter did the NCAA inquir r | had acted
intentionally in accepting the monies fc nal and/or endorsement agtl

reinstated gs an amat
cted intentionglly in accepting moni

h, e ! accepted such monies, | was fully aware and
athletes from accepting money for their prom

apparently i

knowledgeable of the NCAA rules that bar student-
endorsement activities,

hittpi/fus 1805 mail yahoo.com/ym/ ShowLetier7box=Inbox&Msgld=9707 2559474 12214, 9/22/2004
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Certain Trial Testimony Page 1 of 2

Lawrence, JW

From: Rush, Peter [PRush@beliboyd.com]
Sent:  Tuesday, September 21, 2004 5:35 PM
To:

Cc: Jbuff2006@aol.com

Subject: Certain Trial Testimony

Johr -

At the trial, the NCAA's lawyer (Colin Harris) questioned an NCAA official (Steve Mailonee) after Mr.
Mallonee was sworn. Mr. Mallonee first swore that he investigated "a waiver situation involving Tim Dwight." The
NCAA then asked Mr. Malionee the following questions and he gave the following answers:

Q:  You were investigating that situation for what reason?
To see how he [Dwight] regained his eligibility in order to run track after playing professional football.
Q:  He had to give up his endorsements, is that correct?
A Yesitis.
Page 75, August 13, 2002..

Later, when | questioned Mr. Mallonee, it went like this:

Q: And didn't you testify in your deposition you weren't sure whether they [the NCAA] made him pay back
all of his endorsement money?

A:  There was one question left unanswered. |didn't know one way or the other,
Page 80, August 13, 2002.

Neither Mallonee nor the NCAA told the Court (much less Jeremy) that the NCAA explicitly ruled in writing
that

"the {[NCAA] Staff informed the institution that it would not require repayment inasmuch as the SA's
promotional activities related solely to his football participation.”

1t defies common sense to claim the NCAA "investigated” the Tim Dwight case but never discovered what it ruled.
| will fax you those transcript pages.

Peter G. Rush

Bell, Boyd & Lioyd LLC
70 West Madison Street
Suite 3000

Chicago, IL 60602-4207

oirect Phore: I

09/21/2004
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F.oz2
OCT-15-2804  15:47 JUDICIARY COMMITTEE 202 225 3746

2 ) .

24 athletic ab111ty, carrect? G0z vi

’ 25 A Yes,

o
75

1 Q. If he allows himself to william Morris to be
2 presented as an Olympian and to capitalize 'F1nanc1a'l1y
3 "on his athletic ability, the cycle is of his awn
4 wmaking; is that correct?
5 Al If he permits that ta bg used in gerting
6 jobs, yes, R
7 Q. Did you ever have an opportunity to
8 investigate a waiver situation involving a Tim bwight?
2 A.  Yes.
10 Q. You were investigating that situation for
11 what reason? . ’
12 A.  To see how'he regdined his eligibility in
13 order to run track afi;er playing professional
14 tootball.
15 Q. He had to give up his endarsements; is thax

16" correct?

17 Al Yes, 1t is.

18 Q. Jeremy doesn't want to give up his

19 endorsements; is that correct?

20, A.  No, he doesn't.

21 Q. with respect to the the Dar‘ne'l'l Autry

22 situation, what exhibit wag it that contained that

25 interpratation? Could you pull that out?

24 A.  Maybe.

25 THE COURT: Why don't you give me exhibit 4 '

Page 69
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202 225 3746

JUDICIARY COMMITTEE

081302.v1
WITNESS: Yes,

THE COURT:  7hat coke is working on you. po

you need a break?

WITNESS! TI'm all set. Thank you.
REDIRECT EXAMINATION

BY MR. RUSH:

Q.
salary?

Al

Q.
bonus?

Did they ask Tim Dwight to give up his

No.,
Did they ask him to give up his sigring

No. -

Did they ask himl_t‘o give up his trainers?
NoT that T am aware of,

Codches?

No.

His traveling expenses?

No. : .

Do you think Tim owight was able to be a pro

after giving up hig endorsement?

A

Q.

In profassianat football, probably, yeah,

80

And didn't you testify ip your deposition

that you weren'+ sure they made him pay back all of his

A,

Q.

‘endorsement monay; is that right?

There was one question left unanswered.

didn't know one way or the other.

you'll you read the entire deposition of

7 conan smith, T take it, in this investigation that the
3 . .

Page 7.

P.a3
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LETTER AND RESPONSES FROM THE NCAA

September 22, 2004

The Honorable Steve Chabot

House of Representatives

Judiciary Subcommittee on the Constitution
2138 Rayburn House Office Building
Washington, D.C. 20515

Dear Congressman Chabot:

As follow-up to the testimony before the Judiciary Subcommittee on the
Constitution of the House of Representatives, the NCAA submits the attached
documentation as clarification to the student-athlete reinstatement process and the
case involving Jeremy Bloom. As mentioned during the testimony, the
reinstatement process is completely separate of the NCAA enforcement process.
The process provides an avenue for student-athletes who have violated NCAA
regulations to have their eligibility reinstated.

In addition to the information regarding the reinstatement process and Jeremy,
included within this information is a letter regarding the Hispanic Bowl.

Thank you for the opportunity to provide information regarding the NCAA.
Sincerely,
/
Kevin Lennon
Vice-President for Membership Services
KCL:snj

Enclosure

National Collegia
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Jeremy Bloom Reinstatement Decision
Question and Answers

‘What is the NCAA, and who makes the decisions in these cases?

The NCAA is a private association comprised of approximately 1000 colleges and
universities that together provide and administer standardized rules governing the conduct of
intercollegiate athletics programs. It is an organization formed, organized and run by its
member institutions. All NCAA bylaws have been adopted by the NCAA institutions. The
national office staff conducts the daily business on behalf of its members; however,
ultimately, the decisions and policies are vested in the committees that compose the
governance structure.

‘What is the NCAA’s position on endorsements?

Although one can clearly separate that a football student-athlete who is receiving a baseball
salary from the New York Yankees is receiving the money from the Yankees for baseball,
the line for accepting endorsement money is not as clear. This can be illustrated through the
Jeremy Bloom case, in that, at least one of the companies that Jeremy entered into an
agreement with noted that his appeal is as a two-sport athlete. Although Jeremy argued that
endorsements are the customary salary for professional skiers, neither the NCAA
membership nor the Colorado courts have accepted this position. While it is clear that
endorsements result from-among other sources—an individual’s athletics fame, endorsements
constitute a stand-alone business unrelated to salary for performance and where no clear line
of separation between sports exists.

Violations of NCAA amateurism legislation are among the most serious violations of NCAA
legislation, in that, this is the principle that separates collegiate sports from professional
athletics. The NCAA member institutions have both a long and recent history of supporting
the bylaws that prohibit endorsements by current student-athletes. Within the last few years
the NCAA Division | membership conducted a thoughtful and thorough review of its
amateurism legislation.  After careful consideration by the membership, the Division I
membership determined that no significant changes should be made to NCAA amateurism
legislation. Even the suggested changes that were defeated by the membership did not
include activities as broad as Jeremy has requested, and the proposals did not include
changes to endorsement legislation.

What kind of endorsements was Mr. Bloom receiving?

Jeremy had contractual agreements with Under Armor and Bolle for which he received
compensation. In addition, he engaged in photo shoots with Abercrombie & Fitch and
Equinox Gym for which he received compensation. Contrary to media reports, Jeremy did
not confine his endorsement agreements to skiing equipment and, in fact, he was contracted
to represent athletics and general apparel companies as well as a national fitness
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Jeremy Bloom Reinstatement Decision
Questions and Answers
Page No. 2

chain. In addition, it has been reported that at least one of the companies Jeremy agreed to
represent acknowledged that his appeal is as a two-sport athlete (college football and
professional skiing).

4. What violations of NCAA bylaws occurred in the Bloom case?

Jeremy participated in endorsement activities subsequent to his enrollment at an NCAA
institution. NCAA legislation clearly prohibits the acceptance of money for an individual’s
involvement in endorsement activitics. While NCAA legislation allows for student-athletes
who are professional in one sport to accept a salary from that sport, NCAA legislation does
not allow student-athletes to accept any kind of endorsements.

In Jeremy’s specific situation, he entered into two contractual agreements with two separate
companies. In addition, Jeremy engaged in photo shoots with two other companies where he
was paid for his involvement. In all instances, Jeremy knew that his actions would render
him ineligible for collegiate football.

5. Why was Mr. Bloom’s request for reinstatement denied?

Jeremy’s case involved repeated and willful violations of NCAA legislation. Specifically,
prior to engaging in the endorsement activities, Jeremy was explicitly told by the NCAA that
such activities would render him ineligible to participate in football. In addition, Jeremy
filed a lawsuit against the NCAA seeking injunctive relief. The trial court found that the
NCAA has a right to pass legislation and create rules. The court indicated a support for the
Association’s interest in upholding the amateur status of intercollegiate athletics. Further, the
court noted that it was not going to rewrite rules that were established by member institutions
across the country by individuals who are experts in these areas and understand the pressures
and issues facing intercollegiate athletics. This decision was upheld by a Colorado Court of
Appeals.  After four attempts to have the endorsement rule set aside for his individual
pursuits, Jeremy made the decision to enter into endorsement contracts knowing that it would
jeopardize his collegiate football eligibility.

In addition to the repeated willful violations, Jeremy’s actions invelved violations of NCAA
amateurism legislation that are among the most serious. Inclusive in the principle of
amateurism is the express and unambiguous prohibition of endorsements. Based on the
serious nature of the violations and the knowing involvement in violations of NCAA rules,
Jeremy’s case is one of the few cases where the level of culpability of the student-athlete and
the severity of the violation resulted in permanent ineligibility.
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Jeremy Bloom Reinstatement Decision
Questions and Answers
Page No. 3

6. Who reviewed the Bloom case?
Three separate NCAA committees were involved in the Bloom case.

In 2002, the University of Colorado, Boulder sought interpretive assistance from the NCAA
interpretation staff and the NCAA Division I Subcommittee on Legislative Review and
Interpretations. The subcommittee determined that NCAA legislation did not permit
endorsement money to be sport specific and, thus, engaging in endorsement activities would
make the enrolled student-athlete ineligible in all sports.

Also in 2002, Colorado-Boulder filed two waivers with the NCAA Division I Administrative
Review Subcommittee, a subcommittee of the NCAA Division I Management Council. In
these waivers, Colorado-Boulder asked that the normal application of NCAA rules be set
aside in Jeremy’s situation. Both these waivers were denied.

Despite the clear answers, Jeremy engaged in varies endorsement activities during 2004.
Colorado-Boulder declared Jeremy ineligible and sought his reinstatement. This request was
filed with the student-athlete reinstatement staff and was appealed to the NCAA Division 1
Student-Athlete Reinstatement Committee. Jeremy's request for reinstatement was first
denied by the staff and then denied on appeal by the committee,

7. What is the process for changing NCAA legislation?

An NCAA member institution has the ability to propose changes to NCAA legislation. In
addition, the National Student-Athlete Advisory Committee (composed of student-athlete
representatives from NCAA member conferences) has the ability to propose legislation. The
proposed legislation is then reviewed by the membership through the committee structure.
The Management Council (athletics administrators from varies campuses) and the NCAA
Division I Board of Directors (presidents from varies campuses) then vote on the legislation
to determine if it will be adopted. At no time during the waiver requests from Colorado-
Boulder did any NCAA member institution seck to modify the Association’s endorsement
guidelines.

8. What percentage of reinstatement cases result in permanent ineligibility?

Of the cases processed by the student-athlete reinstatement staff and committee, 99 percent
result in the student-athlete being reinstated. This reinstatement may include some condition.
In only one percent of the cases processed is a student-athlete ruled permanently ineligible.
The small percentage of cases that result in permanent ineligibility involve situations where
the severity of the violations and the culpability of the student-athlete are so significant that
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Jeremy Bloom Reinstatement Decision
Questions and Answers
Page No. 4

reinstatement is not warranted. Reinstatement can be viewed on a spectrum with inadvertent
violations involving institutional error is at one end of the spectrum and blatant disregard for
NCAA legislation at the other. In addition, amateurism violations are seen as some of the
most significant violations of NCAA legislation.

The National Collegiate Athletic Association
September 13, 2004 JFS:sjn
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Clarifications on Jeremy Bloom Allegations

Jeremy Bloom indicates that the only way a professional skier can make money is through
endorsements. Further, he indicates that the US Ski Team pays no salary, but it does fund a
fraction of an athlete's training expenses, including providing a uniform and in-season travel
costs. All other equipment, training expenses, living expenses, insurance, food and travel is
paid by the athlete.

NCAA legislation allows for Mr. Bloom to receive funds from the US Ski Association to
cover all his training expenses, travel, insurance, and room and board. Thus, Mr. Bloom had
access to considerable financial resources to participate in both sports. As reported in the
court case, Mr. Bloom was cligible for and received funds from the United States Ski and
Snowboard Association (USSSA) for coaches, trainers, insurance, uniforms, equipment, lift
tickets, food and transportation while a member of its "A" team. Mr. Bloom wished to have
a private coach and trainer and thus was attempting to fund expenses beyond those provided
by USSSA for its athletes. Note that in addition to training funds from USSSA, Mr. Bloom
also was receiving an athletics grant-in-aid from the University of Colorado, Boulder.

Mr. Bloom indicates that it is customary for professional skiers to endorse ski equipment,
resorts and other products to pay for their expenses.

The NCAA allows student-athletes to be paid a salary in a sport in which they do not
participate at the collegiate level. Mr. Bloom argued that endorsements are the customary
salary for professional skiers, however, neither the NCAA membership nor the Colorado
courts accepted that position. The Colorado court of appeals judge said, "The clear import of
the bylaws is that, although student-athletes have the right to be professional athletes, they do
not have the right to simultancously engage in endorsement or paid media activity and
maintain their eligibility to participate in amateur competition. And we may not disregard
the clear meaning of the bylaws simply because they may disproportionately affect those
who participated in individual professional sports."

Thus, endorsements constitute a stand-alone business unrelated to salary for performance.
Although the money a football student-athlete is receiving as salary for playing professional
baseball is clearly for his participation in baseball, the money accepted for endorsements is
not as clear. In fact, at least one of Mr. Bloom's endorsement companies has said that his
appeal is as a two-sport athlete, not just a skier. In addition, Mr. Bloom did not confine his
endorsement activities only to ski related activities and in fact had agreements or paid photo
shoots with Equinox Gym, Abercrombie and Fitch, and Under Armor.
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Clarifications on Jeremy Bloom Allegations
Page No. 2

3.

Mr. Bloom indicates that in part because of NCAA Bylaw 19.7 (prior to August 1, 2004,
Bylaw 19.7 was codified as Bylaw 19.8), a district court judge denied his request for
preliminary injunction.

Although Bylaw 19.8 was a factor in the judge's decision, it was not the only or primary one
used to determine if an injunction should be issued. The judge considered it in weighing the
public interest to be served and the balance of equities between the parties. In denying Mr.
Bloom's motion for reconsideration of his previous denial of an injunction, the judge said Mr.
Bloom had failed to demonstrate how the court’s findings were incorrect or not supported by
the evidence. In addition, the judge said, "Further, Bylaw 19.8 serves a necessary purpose.
If an institution or student athlete could obtain injunctive relief without any consequences for
an improper injunction being granted, there would be no deterrent to those seeking an
injunction. There is not a reasonable or rational way to set a bond in a case such as this. An
outcome could be achieved through an injunction that would create a competitive imbalance.
By preventing any sanction from being imposed in such a case the NCAA would be
toothless. Although there may be less burdensome penalties than the possible penalties set
forth in Bylaw 19.8, that bylaw was adopted by the 1,267 members of the NCAA. I cannot
and will not substitute my judgment for the judgment of the NCAA and its member
institutions."

The judge said the NCAA has a right to pass legislation and create rules upholding the
amateur status of intercollegiate athletics. Further, the court noted that it was not going to
rewrite the rules of the NCAA that were written by its member institutions by individuals
who were experts in these arcas and who understand the pressures and issues facing
intercollegiate athletics.

Mr. Bloom believed his collegiate football career was over. However, in days leading up to
his hearing on appeal, he claims information was brought forward that until then only the
NCAA, the University of Iowa, Tim Dwight and Mr. Dwight's representative had available to
them.

Previous decisions of the NCAA regarding amateurism rules are published on a Web site
available to all NCAA institutions. Due to federal privacy laws, the information is not
available to the public; however, all relevant information can be shared if the national office
is contacted by a student-athlete who has a reinstatement request pending.

When Colorado submitted Mr. Bloom’s request for reinstatement, Mr. Dwight’s case was
included. Mr. Dwight's case was considered by the NCAA staff in its analysis of Colorado's
request for reinstatement of Mr. Bloom and was considered in the NCAA Division I Student-
Athlete Reinstatement Committee's deliberation of that request.
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Clarifications on Jeremy Bloom Allegations
Page No. 3

Mr. Dwight's information was not considered in Colorado’s request for a waiver of the
normal application of NCAA rules by the NCAA Division I Management Council
Administrative Review Subcommittee. This is a different administrative process than
requesting reinstatement relying on different principles, and, therefore, reinstatement
precedent such as Mr. Dwight's is not relevant in such a review.

5. Mr. Bloom argues that Mr. Dwight's case was virtually identical to his request. In addition,
he claims that the NCAA failed to mention or cite Mr. Dwight's case and when he requested
information about the case he was provided false, misleading and deceptive facts.

The facts as they were presented in Mr. Dwight's situation differed greatly from those
regarding Mr. Bloom. Specifically, in Mr. Dwight's situation the school reported to the
NCAA that in following his professional football aspirations Mr. Dwight inadvertently
violated the endorsement regulations. The institution reported he had agreed to repay the
money.

In Mr. Bloom's written statement presented at this hearing, he argues that Mr. Dwight now
claims he knowingly violated the rules and was allowed to continue acceptance of his
endorsement monies. Based on the information provided, it is clear that Mr. Dwight and the
institution either provided incorrect information in 1999 or incorrect information has now
been provided. The NCAA is not in a position to determine which set of facts is correct;
however, the decision made in 1999 was based on the information presented at that time, and
those facts do not parallel those in Mr. Bloom's case.

Finally, it should be noted that since 1999 when Mr. Dwight's case was reviewed, NCAA
schools and colleges comprehensively reviewed its amateurism legislation. After much
careful consideration, its members did not support any significant changes in that area. In
fact, in the two years since Mr. Bloom brought attention to the endorsement rule, not a single
proposal (among some 250 offered) was put forth by any NCAA college or university,
including Colorado, to change the rule.

6. Bloom indicates that he was only allowed ten minutes to state his case to the Student-Athlete
Reinstatement Committee and in his oral testimony he indicated this was his first opportunity
to present his case to anybody.

In both Administrative Review Subcommittee requests to waive the rules and requests to the
Student-Athlete Reinstatement Committee to make ineligible student-athletes eligible to
compete, student-athletes are permitted to submit written statements explaining why that
should occur. During his reinstatement request a written statement was requested from Mr.
Bloom. He provided two short statements. The first explained his need to accept
endorsement money and the second explained his endorsements. Further, had Mr. Bloom
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Clarifications on Jeremy Bloom Allegations
Page No. 4

contacted the reinstatement staff, the staff would have been more then willing to discuss his
case with him.

With regard to the accusation of only being allowed 10 minutes to speak, this is false.
During a reinstatement appeal call a student-athlete is required to participate. While there is
a 10-minute limit on opening statements for the staff, institution and student-athlete (each
party has 10 minutes), following that there is an unlimited period for questions and answers.
This discussion period constitutes the bulk of the call and is a period for all facts, arguments
and mitigation to be discussed. The call does not proceed to closing arguments until each
party is satisfied that all relevant information has been presented. Before they leave the call,
each party has an additional five minutes for a closing statement (staff, institution and
student-athlete). Mr. Bloom took full advantage of these opportunities to present his case.

7. Mr. Bloom noted in his statement that Colorado was of the understanding from the NCAA,
that if Mr. Bloom agreed to suspend his endorsement contracts, while enrolled, he could be
reinstated.

Nobody from the NCAA staff ever indicated to Colorado that a suspension of endorsement
contracts would result in Mr. Bloom being reinstated. In fact, even if Mr. Bloom had been
reinstated, "suspending” his contracts would not have satisfied the conditions for eligibility.
He would have had to void all his agreements with the companies and issue a cease and
desist letter indicating that the endorsements could not continug to air.

The National Collegiate Athletic Association
September 17, 2004 JFS:jsl
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LETTER AND COMPLAINT FROM FURNIER THOMAS LLP,
SUBMITTED BY CHAIRMAN CHABOT

FURNIER
THOMAS

LLP

ATTORNEYS AT LAW

ONEFINANCIAL Way, SUITE 312
CveisNartt, OHo 45242
{513) 745-0400 « FAX (513) 792-6724

Rasheed A. Simmonds
rsimmonds@fandtlaw.com

September 22, 2004

YVIA REGULAR MAIL AND ELECTRONIC MATL DISTRIBUTION —

The Honorable Steve Chabot
129 Cannon House Office Building
‘Washington, DC 20515

The Honorable Steve King
1432 Longworth Office Building
Washington DC 20515

The Honorable William Jenkins
1207 Longworth Office Building
Washington, DC 20515

The Honorable Spencer Bachus
442 Cannon Building
Washington, DC 20515

The Honorable John Hostettler
1214 Longworth House Office Building
Washington, DC 20515

The Honorable Melissa Hart
1508 Longworth House Office Building
Washington, DC 20515

The Honorable Tom Feeney
323 Cannon House Office Building
‘Washington DC 20515

Re:  Bassett v. NCAA, et al., United States District Court, Eastern District of Kentucky,

The Honorable J. Randy Forbes
307 Cannon House Office Building
‘Washington, DC 20515

The Honorable Jerrold Nadler
2334 Raybum House Office Building
‘Washington, DC 20515

The Honorable John Conyers
2426 Rayburn Building
‘Washington, DC 20515

The Honorable Robert Scott
2464 Rayburn House Office Building
Washington, DC 20515

The Honorable Melvin Watt
2236 Rayburn House Office Building
Washington, DC 20515

The Honorable Adam Schiff
326 Cannon HOB
Washington DC 20515

Lexington Division, Case No. 04-425

Dear Chairman Chabot and Subcommittee Members:

‘We represent Claude Bassett, former football Recruiting Coordinator at the University of
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Letter to Constitution Subcommittee
September 22, 2004
Page2 of 2

Kentucky (UK). On September 17, 2002, the National Collegiate Athletic Association (NCAA)
imposed an 8-year ban prohibiting any of its members from hiring Coach Bassett. Enclosed please
find the complaint we filed Friday on behalf of Mr. Bassett against the NCAA, the Southeastern
Conference and UK. The allegations asserted therein flatly contradict recent testimony given to the
House Subcommittee on the Constitution.

As we were drafting the complaint, we inadvertently learned that during a September 14,
2004 subcommittee hearing, the NCAA stated that its rules afford each targeted institution or
individual certain due process protections. During the enforcement process against Coach Bassett,
however, the NCAA Committes on Infractions clearly took the contrary position that these
protections need not be afforded to targets during a member institution’s investigation and self-
reporting to the NCAA. According to the NCAA’s own words. . .

In essence, Mr. Bassett contends that repr. ives of the University of Kentucky
should be held to the same investigative standards as the NCAA enforcement staff.
The bylaws, however, do not require that ***

I'write, as a concerned citizen, in an effort to ensure that the Subcommittec is not misled in
its efforts. Should you need anything further, please feel free to contact me.

Very truly yours,

sheed &7 Simmonds

Enc.
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IN THE UNITED STATES PISTRICT COURT
EASTERN DISTRICT OF KENTUCKY %5
LEXINGTON DIVISION

CLAUDE L. BASSETT
13656 Teague Lane, #48
Corpus Christi, Texas 78410

PLAINTIFF,

V.

THE NATIONAL COLLEGIATE : Complaint for Antitrust, Fraud,
ATHLETIC ASSOCIATION Civil Conspiracy and Tortious
700 W. Washington Street : Interference With Prospective
Indianapolis, Indiana 46206, Contractual Relations With

JuyDemand
THE SOUTHEASTERN Jury Demand

CONFERENCE

2201 Richard Arrington
Boulevard North
Birmingham, Alabama 35203,

And
THE UNIVERSITY OF
KENTUCKY
ATHLETIC ASSOCIATION
University of Kentucky
Memoarial Coliseum
Lexington, Kentucky 40506,

DEFENDANTS.

I THE PARTIES

1. Claude Bassett has been a football coach most of his adult life, primarily coaching

college football. Today, he is the athletic director and head football coach for Robstown
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High School in Robstown, Texas. Coach Bassctt’s college coaching carcer effectively
ended on September 17, 2002, the day the National Collegiate Athletic Association
(NCAA) imposed an 8-year ban prohibiting any of its members from hiring Coach
Bassett. In the process, the NCAA, the Southeastern Conference (SEC) and the
University of Kentucky (UK) branded him a liar and cheat, rendering the coach
unemployable as a college coach even beyond the ban.

2. The National Collegiate Athletic Association, headquartered in Indiamapolis,
Indiana, is an unincorporated association of over 1,200 colleges and universities
throughout America organized to govemn intercollegiate athletics. Headquartered in
Birmingham, Alabama, the Southeastern Conference is also an unincorporated
association of colleges and universities, including the University of Kentucky, formed to
promote intercollegiate athletics. The University of Kentucky Athletic Association
(UKAA) is a non-profit corporation based in Lexington, Kentucky.

3. The UKAA serves as the athletic department for the University of Kentucky.
Although the UKAA is not a part of the university itself, UK controls the association
through its president and board of trustees. Specifically, the UKAA’s articles of
incorporation require that the UK president also serve as UKAA president and on its
board of trustees, along with other UK officials, faculty and students. The University of
Kentucky does not, however, own stock in the UKAA or fund its activities. In fact, the
UKAA is totally self-supporting with no state tax dollars or university dollars to fund its

activities,
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II. JURISDICTION

4. This action arises under 28 U.S.C. §1331 (federal question jumsdiction), 15

U.S.C. §§1-2 (Sherman Antitrust Act), and 15 U.S.C. §15 (Clayton Act).

1Ii. BACKGROUND

THE HYPOCRISY OF SEC FOOTBALL

5. One of the great ironies—or, more accurately, hypocrisies—of the campaign to
foist all responsibility upon Claude Bassett for rules violations at the University of
Kentucky is this exchange between Tony Frankiin, former UK offensive coordinator, and
Larry Ivy, former UK athletic director, as the two conspired to ruin Coach Bassett’s
college coaching career:

1 told Ivy if Bassett . . . wanted io flagrantly cheat to get players it was

their business. Ivy responded, “Sometimes you've got to cheat to get a

good player.” I told Ivy I would not be a part of that, but they could cheat

all they wanted.
6. As part of a plan to preserve his position on the UK coaching staff, Franklin
gathered evidence of NCAA violations to supply to Ivy. The athletic director had asked
Franklin, “I want that fat /@#8 [referring to Coach Basseit]. Do you have anything at all
that I can use?” Neither Franklin nor Ivy wanted to clean up UK football. Both had long
been aware of, and indifferent to, rules violations in the football program.
7. The University of Kentucky hired Claude Bassett to recruit talented players to
revive its football program. But early in his tenure, Coach Bassett learned that his
employer not only knew about NCAA rules violations, but also took a “win at all cost”

attitude that encouraged these violations. Worse, he quickly understood that, as recruiting
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coordinator, he was supposed to carry on this tradition while shielding his employer with
“plausible deniability.”

8. This indifference toward rules violations was not unique to the University of
Kentucky. Coach Bassett discovered that violations were the rule, not the exception, for
SEC schools pursuing the best players. The driving force behind the competition for
players was not simply victories, but the money that victories could generate.

9. In its 2002-2003 fiscal year, the SEC distributed $101.9 million to its twelve
member schools through revenue sharing plans, the most in SEC history. SEC schools
generated (his money from television, bowls, and SEC and NCAA championships—
including $41.4 million alone for televising SEC football. Even though the game is
played the same way in every large or small college football program across the
country—11 young men on both sides of the ball playing to win—SEC football is big
business.

10.  The NCAA understands that college football has become one of the most popular
forms of entertainment in America—touting the virtues of amateurism on the one hand,
and grabbing for dollars with the other. By marketing its major college sports as
entertainment, the NCAA likewise understands that as the competition among schools for
that money grows, the competition among schools for talented athletes will grow too.
The formula is simple: football programs that win games also win the most money.

11.  Consequently, the incentive to win within athletic departments like the UKAA is
great because the economic pressures are great. The UK athletics budget for fiscal year

2004 is $48 million. This UKAA budget and those of other SEC schools far exceed the
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budgets of the vast majority of 1200 NCAA member schools providing the same athletic
opportunities for their students beyond the national spotlight.

12. The vast majority of major NCAA institutions have athletic departments that are
separately run from the rest of the university departments. The Kentucky University
Athletic Association is typical of athletic departments at other major universities. A non-
profit corporation, the KUAA earns its own revenue, sets its own budget, hires its own
employees—including coaches like Claude Bassett—and controls plaver recruiting.
Coach Bassett was not a University of Kentucky or NCAA employee; he was a UKAA
employee hired to recruit players according to , wishes and guidelines—express and
implied—of his employer.

13. Claude Bassett is among the most hated men in Lexington for doing precisely
what his employer and UK football fans expected him to do: recruit some the best
football players that UK had ever signed. Contrary to popular belief, though, he did not
solicit large cash payoffs from boosters to players—as the UK football program had done
in the past and other SEC schools did before and after his banishment from college
football. He and his fellow UK coaches worked countless hours scouring the country for
talent and wooing that talent to UK.

14.  The University of Alabama was sanctioned at the same time as the University of
Kentucky for recruiting violations, including allegations of paying for players. The
Alabama charges involved hundreds of thousands of dollars of illicit inducements. The
allegations against Coach Bassett involved less than $7,000. Though Alabama coaches
were reprimanded, Coach Bassett received one of the longest, if not the longest, bans in

NCAA history.



235

15.  Most of the improper inducements arose from hotel incidentals (several recruits’
telephone calls, pay-per-view movies, room service), UK apparel, meals during unofficial
visits and other “payments” that no prize recruit would ever view as an inducement to
play football at the University of Kentucky. On those rare occasions when Coach Bassett
helped a player with money, he used only his own funds, not those of the UKAA or a
booster. In fact, the players he helped had already committed to UK and simply needed
the kind of help quite common ameng all students. For instance, one student needed help
to pay for a tutor, while another needed an application fee for graduate school.

16.  SEC football players are big-time entertainers and moneymakers. They entertain
the fans, and generate money for the university. Most UK fans, many of whom never
attended the university, view NCAA violations as crimes, with themselves as victims
because UK’s football team will be unable to recruit the best players shackled with
NCAA sanctions. The UK administration publicly characterizes the NCAA scandal as a
threat to the amateur ideals underlying the student-athlete myth, while scrambling to
replace the lost revenue caused by the NCAA sanctions.

17.  Coach Bassett was never able to defend himself against this hypocrisy because be

was denied due process.

DUE PROCESS AND THE NCAA
18.  On September 14, 2004, the U.S. House Judiciary Committee’s Subcommittee on
the Constitution held an oversight hearing on “Due Process and the NCAA.” According
to the subcommittee chair, Representative Steve Chabot, the hearing was “about
faimess—particularly the fairness the NCAA displays in enforcing its rules. Merited or

not, the NCAA has at least the perception of a fairness problem.” The subcommittee was



236

concerned that the NCAA had inadequate due process protections for anyone punished
through its enforcement process.

19. At the hearing, the NCAA argued against any Congressional legislation that could
change the enforcement process. Specificially, its representative proclaimed that the
NCAA enforcement process “exceeds what procedural due process requires This
testimony, though, was patently false.

20.  The NCAA told the Subcommittee on the Constitution that its rules afford each
targeted institution or individual these protections:

(a) notice of the allegations; (b) a list of particulars regarding each
allegation that includes the names of individuals providing information
and a summary of the information on which the allegation is based; (c) an
opportunity pre-hearing to discuss the subsiance of the allegations and to
present information leading to the enforcement’s staff's amendment or
withdrawal of allegations; (d) access to all information relevant to an
allegation; (e) an opportunity, and sufficient time, to provide exculpatory
or explanatory information and a wrilten response to the allegations; (f} a
requirement that information provided to the Committee on Infractions
must come from sources identified to the Committee on Infractions and to
the institution and any individuals appearing before the Committee on
Infractions; (g) representation by counsel at the hearing; (h) a full
opportunity at the hearing o present one's case; (i) an independent fact-
finder; () fact-finding based only on that information made part of the
hearing record; (k) a finding of violation requiring a high burden of
proof; (I} a written report by the Committee on Infractions that sets forth
the grounds for its decision; and (m) the opportunity to appeal adverse
findings or penalties to the Infractions Appeals Committee.”

21.  The NCAA’s constitution and bylaws do, in fact, acknowledge the importance of
due process to ensure the fairness of enforcement proceedings. But during the
enforcement process against Coach Bassett, the NCAA Committee on Infractions clearly
took the position that these protections need not be afforded to targets during a member
institution’s investigation and self-reporting to the NCAA. The Infractions Committee

rejected Coach Bassett’s claim that UK had to afford him the due process protections that
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the NCAA recently told the House Congressional Subcommittee on the Constitution was
extended to every investigation target:
In essence, Mr. Bassett contends that representatives of the University of
Kentucky should be held to the same investigative standards as the NCAA
enforcement staff. The bylaws, however, do not require that * * *
22,  Member institutions generate the bulk of the evidence used at infractions
hearings. Because of its small enforcement staff, the NCAA expects its member
institutions to uncover and investigate most infractions because, as the NCAA
emphasized during the oversight hearing, the primary responsibility for rules enforcement
rests with each member institution:
First and foremost among the responsibilities imposed by all member
institutions on each member institution is that of institutional control of its
athletics program to assure rules compliance, academic integrity, student-
athlete well-being, and the promotion of the highest level of sportsmanship
and ethical conduct. Institutional control, as adopted by the membership,
locates the primary responsibility for rules compliance squarely on each
institution and requires each institution both to self-police and to self-
report when potential violations are uncovered.
23.  The NCAA offers incentives to member institutions that vigorously prosecute
rules violators. Indeed, the University of Kentucky investigated Coach Bassett for three
months before self-reporting to the NCAA rules violations in UK’s football program on
February 28, 2001 in its “Self Disclogure of Internal Investigation.” With the aid of a
retired FBI agent from the SEC, UK officials spent countless hours interviewing more
than 120 wiinesses leading up to its report and dozens more witnesses before the NCAA
Division | Committee on Infractions hearing on November 16-18, 2001.
24,  The NCAA banned Coach Bassett from coaching on Jannary 30, 2002 for eight
years. Throughout the initial hearing and appeal, Coach Bassett’s due process pleas fell

on deaf ears.
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THE UK INVESTIGATION AND
THE ABSENCE OF DUE PROCESS

Coach Bassett’s November 19°* Resignation
25.  UK’s Athletic Director, Larry Ivy, first confronted Coach Bassett with allegations
of impropriety on November 19, 2000, the day after the UK’s football season ended. As a
UKAA employee, Coach Bassett was entitled to the due process protections of any
athletics department employee subject to disciplinary action. But after the Athletic
Director struck a deal with Coach Bassett to obtain his resignation, the coach lost these
protections.
26.  Coach Bassett resigned for one reason and one reason only: he was led to believe
that his resignation would end any further inguiry into his conduct, avoiding the scandal
that ultimately ensued. That day, he was called into a meeting with Ivy and Head Coach
Hal Mumme. Unaware of any university concern over his recruiting activities, Coach
Bassett was shocked to leamn that “anonymous™ sources had provided information to Ivy
about NCAA rules violations and other misconduct.
27.  Atthe end of the meeting, the Athletic Director gave Coach Bassett a choice: (a)
resign and, in exchange, no further action would be taken on these aliegations or (b) face
an investigation, potential criminal prosecution and sure dismissal. Coach Bassett
resigned, believing that his resignation would spare himself, his family and the university
community the controversy that would inevitably follow any battle over these allegations.
Coach Bassett left the meeting to draft his resignation and clean out his office desk.
28.  One desk drawer—where Coach Bassett kept personal papers, including his
passport—was already empty. He knew that the theft of his documents was recent,

because within the past week he had been reading a document from that drawer. More
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importantly, some of the missing documents had been used to force his resignation earlier

that day.

The Sources of the Documents Offered Against Coach Bassett

29.  Coach Bassett has since learned that Larry Ivy obtained the documents through a
disgruntled former UK assistant coach, Tony Franklin. Though aware of NCAA rules
violations for over two years, and guilty of some himself, Franklin remained silent about
them until he wanted o seek revenge against Coach Bassett and Head Coach Mumme
fired. Several weeks earlier, Coach Mumme had informed Franklin that his contract
would not be renewed because of insubordination. Franklin blamed his problems on
Coach Bassett and Coach Mumme.

30.  Fraoklin had two meetings with Ivy in the weeks before Coach Bassett was forced
to resign. At the first meeting, Franklin told the AD that Coach Bassett had been cheating
and provided details of alleged improprieties to the AD. The following week, the AD
allegedly called Coach Franklin, saying, “I want that fat /@#$ [referring to Coach
Bassett]. Do you have anything at all that I can use? He is going to |@#$ up this whole
program if I don't get rid of him now.”

31.  Franklin went to Ivy’s house for another meeting to provide the AD with
documents. Franklin had encouraged Coach Bassett’s chief assistant, Sandy Wiese, to
keep records for the past two years that allegedly reflected recruiting infractions, some of
which she later admitted during the UK investigation that she herself committed. In the
days following his second meeting with Larry Ivy, Franklin arranged to have Ms. Wiese
turn over these documents to the AD after extracting a promise from Larry Ivy that Ms.

Wiese would not be fired.

10
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32.  If Coach Franklin is to be believed, Larry Ivy convened the meeting with Coach
Bassett knowing full well that the sources of the allegations against Coach Bassett were a
disgruntled coach and a disloyal assistant, both of whom had remained silent for over two
years about Coach Bassett’s alleged misconduct. As members of the football program,
they were obligated to immediately report any improprieties to the University’s NCAA
compliance office. Instead, Coach Franklin chose to wait until disclosure suited his
personal ends and—with Coach Franklin having triggered an investigation—Coach
Bassett’s assistant came forward only when her own actions would come into question
when her involvement in an investigation was unavoidable.

33.  The questionable motives of Coach Bassett’s accusers, the dubious history of the
key documents offered against him, and Coach Bassett’s explanation of his actions were
not enough to ensure that the allegations against Coach Bassett would be considered in a
proper forum with appropriate due process protections. Rather than question the veracity
of these allegations, the AD acted on the allegations without invelving UK’s Compliance
Office, Human Resource Department, or the Office of the President. AD Ivy elected to

adjudge Coach Bassett in a brief meeting that led to his forced resignation.

The Aftermath of Coach Bassett’s Resignation
34.  Coach Bassett would never have resigned if he had known that the university
would initiate an NCAA inquiry contrary to the AD’s earlier assurances to the coach.
Thus, UK's investigation was tainted from its inception.
35.  The day following Coach Bassett’s resignation, November 20" the university
announced to the press that he, along with several other assistants, had been fired. That

day, as UK details i its self-disclosure, the university decided to investigate its football

11
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program and contacted the NCAA and the SEC about its decision. Meanwhile, through
counsel, Coach Bassett contacted the UK Compliance Officer, Sandy Bell, to arrange a
meeting between Coach Bassett and UK officials to discuss the allegations against him.
36. The request was declined, as the compliance officer indicated that a meeting was
not possible for the time being. Coach Basset! was not interviewed until January 4-5,
2001, over six weeks into the UK investigation. In its self-disclosure report, the university
explains the delay this way: “We did not interview Coach Bassett until January 5, 2001,
when we felt we had sufficient proof of numerous recruiting violations to encourage his
cooperation with the investigation.” In short, the university decided to fully investigate
the allegations before informing Coach Basset about the nature of the allegations against
him and before giving him the opportunity to address them.

37.  NCAA Bylaw 19.5 provides for notice to any member (and, presurnably, to any
involved individual) of specific charges and of the facts upon which these charges are
based, along with the right to answer the charges. The NCAA Bylaws in Articles 19 and
32 provide a timely process to allow any affected individual to be provided notice of any
charges, to review the evidence supporting those charges and to prepare a thoughtful
response to them. Consistent with these bylaws, Coach Bassett requested that the
university provide him with notice of the allegations against him prior to meeting with
UK representatives

38. UK, however, declined to supply specific information about the allegations or any
documents supporting them. Thus, on the day these charges were first presented to him,

Coach Bassett was expected to respond on the spot to evidence that the university’s
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investigative team—which included an investigator, a former FBI agent, on loan from the

SEC—had spent six weeks gathering.

Coach Basseit’s Taped Interview
39.  Coach Bassett went to the meeting expecting an informal exchange of information
between himself and university representatives. Prior to the meeting, he was told that the
compliance officer and other “interested” individuals would attend. The coach was taken
aback when he learned that SEC Commissioner Roy Kramer was present and that a
retired FBI agent, SEC investigator Bill Seviers, would primarily conduct the interview.
40.  Coach Bassett was asked to consent to having his interview tape-recorded. After
being assured that he would be provided a copy of the tape, Coach Bassett agreed that his
interview could be recorded. In the hours that followed, Coach Bassett felt ambushed, as
the interview was conducted more like a police (or, more specifically, FBI) interrogation
than a meeting between a college coach and his former employer to discuss allegations
regarding the recruiting of student athletes.
41. At the end of the first day, the interrogators were dissatisfied with Coach Bassett’s
response to their questioning. He was then told that, under NCAA rules, he had a 24-hour
window to reconsider his responses and submit to another interview to correct any
discrepancies. More importantly, he was led to believe that any prier inconsistencies in
his testimony would not be part of the record submitted to the NCAA.
42, The next day, Coach Bassett returned to correct his prior testimony, again
allowing his interview to be tape-recorded. Contrary to the “24-hour” rule, the UK’s self-
disclosure report highlights the discrepancies between the coach’s testimony on the first

and second days of his interview and, worse yet, mischaracterizes his response to a key

13
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allegation against him pertaining to $1,400 in money orders sent to a high school coach to
pay his assistant coaches for working at a UK football summer camp.

43.  The report suggests that Coach Bassett admitted to sending the money orders to
the high school coach to influence the coach to steer talented players to the UK. football
program. Coach Bassett never admitted to sending the money for this purpose.
Recognizing, however, that the tape of his interview is the best evidence of Coach
Bassett’s testimony, the coach asked both UK and the SEC for a copy of the tape. The
UK/SEC investigative team, however, would renege on its agreement to provide the

coach with a copy of the tape.

Coach Bassett’s Efforts To Obtain The Tape of His Interview

44.  When requested to supply the tape, UK’s compliance officer disputed that the
coach was ever promised a copy of the tape. More troubling, she claimed that the
university never received a copy of it anyway. Instead, Ms. Bell said that the SEC had
the tape in its possession.

45, UK’s report indicates that the SEC, tﬁrough its Commissioner and its investigator,
jointly conducted the investigation underlying the university’s self-disclosure fo the
NCAA. Yet, in response to Coach Bassett’s request for the tape, the UK compliance
officer indicated that afl tape recordings of witnesses were solely in the SEC’s
possession. This was a deliberate attempt to circumvent Kentucky’s Open Records Act.
46.  The university relied upon the SEC’s involvement, a non-public agency not
subject to any open records laws, to shield key evidence from the coach: copies of taped
interviews of witnesses, including himself. By depositing any tapes with the SEC, Coach

Bassett has not had access to the testimony of his accusers. Perhaps more importantly,
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Coach Bassett could not offer his own words, captured on tape, to support his account of
what he and others said during his interview.

47.  The SEC also refused Coach Bassett’s request for a copy of the tape. The tape
would only be made available, however, at a law firm in Lexington, Kentucky, over 100
miles from this office. Coach Bassett had limited resources to pay for counsel. Thus,
paying to send an attomey to Lexington prior to the NCAA infractions hearing to listen to
a tape of testimony the coach already clearly recalls was a luxury he could not afford.
More to the point, without the actual recording, any interpretation offered by Coach
Bassett would be given no more weight than his prior recollection of his testimony.

48.  NCAA Bylaw 32.3.8 requires that all tapes of interviews be made available to the
interviewee at minimal :‘:osL Similarly, Bylaw 32.3.9 permits individuals who have
provided information to enforcement staff to be allowed the opportunity to review the
information and make additions and corrections. Finally, Bylaw 32.5.4 requires that all
individuals accused of violations be granted ‘“reasonable access to all pertinent
evidentiary materials, including tape recordings of interviews and documents, upon
which the inquiry is based.” During UK’s investigation, Coach Bassett enjoyed none of
the protections inherent in these rules, which are clearly designed to permit an accused
person to review the evidence offered against him and, thus, offer his own interpretation
as to its significance or veracity.

49. Worse yet, the university apparently thwarted the coach’s independent
investigation of the allegations against him. With his limited financial resources, Coach

Bassett could not hire investigators or his counsel to interview witnesses. Instead, Coach

15



245

Bassett attempted to contact many of the witnesses to speak to them about their
testimony.

50.  The taped interviews of several university employees interviewed by the NCAA
enforcement staff, summaries of which were made available to the coach’s counsel,
suggest that university officials discouraged employees and student athletes from tatking
with Coach Bassett, implying that the coach was rying to elter their testimony. This may
well explain why so many of Coach Bassett’s former friends and colieagues have broken
off all contact with him, perhaps afraid of retribution from the NCAA, SEC and UKAA.
51. ‘With meager financial resources and the vast resources of the NCAA, SEC and
UKAA against him, Coach Bassett’s only hope for a fair hearing was due process, due
process wrongfully denied him by three institutions whose mission is to promote integrity

and fair play in intercollegiate sports.

IV. THE CLAIMS
COUNT ONE

ANTITRUST AND CLASS ACTION

(Against the NCAA, SEC and UKAA)
52. The NCAA, SEC and the UKAA conspired to prevent Coach Bassett from
coaching at any of the NCAA’s over 1200 member schools. This conspiracy violates the
Sherman Antitrust Act (15 U.S.C. §§1-2) and the Clayton Act {15 U.S.C. §15) as an
unlawful group boycott of Coach Bassett. In banning Coach Bassett from coaching,
these defendants violated the letter and spirit of the NCAA rules designed to afford

Coach Bassett due process in defending himself against the rules violations that led to the

ban.
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53.  Coach Bassett also brings this antitrust claim on behalf of all others similarly
situated under Federal Rule of Civil Procedure Rule 23. The proposed class is so
numerous that joining all its members is impracticable. Questions of law and fact are
common to the members of the plaintiff class and Coach Bassett’s claim is typical of the
claims of the other members of the class. Being similarly situated, Coach Bassett will
fairly and adequately protect the interests of the class and has no interest that is now or
may be potentially antagonistic to the interests of the class.

54, Coach Bassett represents a class of present and past college coaches that the
NCAA has investigated or punished for rules violations since 1992 when the NCAA
adopted due process protections for those accused of rules violations. The United States
Supreme Court ruled in 1988 that the NCAA is not a state actor and therefore not bound
by due process standards under the U.S. Constitution. Nonetheless, responding to
legislation enacted by several states to require due process, the Association amended its
bylaws in 1992 to extend due process protections to those accused of rules violations.

55. Member institutions, however, initiate most investigations into rules violations
and gather the bulk of the evidence used against coaches prosecuted through the
NCAA'’s enforcement program. Unfortunately, the NCAA does not require its members
to adhere to the association’s own due process standards. Consequently, coaches
prosecuted for rules violations do not enjoy those protections that the NCAA has deemed
critical to a fair and impartial enforcement proceeding. Thus, these coaches have been

unfairly investigated or sanctioned through the NCAA enforcement process.

COUNT TWO
FRAUD AND CIVIL CONSPIRACY
(Against the NCAA, SEC and UKAA)

17
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56.  During the enforcement process against Coach Bassett, UKAA and SEC
employees lied to the coach to encourage him to take actions depriving himself of the due
process guaranteed under his employment contract with the UKAA and NCAA rules.
Despite knowing that the evidence against the coach was tainted, the NCAA relied upon
this evidence to ban Coach Bassett from college coaching.

57.  Ewen after the 8-year ban is lifted, the Coach will likely be unable to rejoin the
college coaching ranks because of his time away from the profession and the irreparable

damage to his reputation.

COUNT THREE
TORTIOUS INTERFERENCE
WITH PROSPECTIVE CONTRACTUAL RELATIONS
(Against the NCAA)

58.  The NCAA has intentionally and improperly interfered with Coach Bassett’s
prospective contractuel relations with its member institutions as a football coach or
recruiting coordinator by forbidding its members to hire him. Applying to any NCAA
member institution for employment would be useless for Coach Bassett because of the
economic pressure that the association has placed on its members. Any member hiring
the coach could be sanctioned, including losing its NCAA membership and the
considerable financial benefits flowing from it.

59. The NCAA’s ban against Coach Basseit violates its constitution and bylaws,
which constitute a contract between the NCAA and its membership. The NCAA has
agreed to only prohibit its members from hiring Coach Bassett and other coaches like him
after affording them due process. This way, member institutions can comply with the ban

knowing that it was arrived at fairly and impartially.

18



248

60. By rejecting Coach Bassett’s pleas for duc process, the NCAA breached its
contract with its member institutions now prohibited from hiring the coach. Worse, thesc
institutions believe that the charges against Coach Bassett and the punishment were fair.
Far from fair, the accusations and ban were based upon evidence gathered through deceit
and never tested through due process. Yet, the damage to Coach Bassett’s reputation will

discourage any NCAA institution from hiring him long after the ban is lifted.

COUNT FOUR
OTHER CLAIMS
(Against the NCAA, SEC and UKAA)
61.  Rule 8 of the Federal Rules of Civil Procedure do not require a plaintiff to specify
in his complaint every cause of action against a defendant that may arise from the facts
alleged in the complaint. The rule only requires that the plaintiff allege facts that support
any cause of action against the defendant. Coach Bassett intends to pursue all claims

arising from the allegations of this complaint even if he has not labeled or identified

every cause of action.

V. PRAYER FOR RELIEF

‘WHEREFORE, Claude E. Bassett asks that this court:

(a) Grant compensatory and punitive damages to Coach Bassett and to other class
members in excess of $50 million dollars as damages against the NCAA, SEC and
UKAA, tripling these damages if the court finds an antitrust violation under the Sherman
Antitrust Act and the Clayton Act;

(b)  Award Coach Bassett his attorney fees and litigation costs; and

(©) Order such other relief as the court deems just.
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Respectfully submitted,

One Financial Way, Suite 312
Cincinnati, Ohio 45242
Telephone: (513) 745-0400
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Coach Claude L. Bassett
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Robert R. Furnier (0012701 — OH)
Rasheed A. Simmonds (0067797 — OH)
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One Financial Way, Suite 312
Cincinnati, Ohio 45242

Telephone: (513) 745-0400

Facsimile: (513) 792-6724
rfurnier@fandtlaw.com

rsimmonds@fandtlaw.com
sbhakta@fandtlaw.com

Joseph E. Conley, Jr. (140658 — KY)
jconley@abanet.org

BUECHEL & CONLEY

25 Crestview Hills Mall Road
Crestview Hills, Ky 41017
Telephone: (859) 578-6604
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JURY DEMAND

Plaintiff Clande L. Bassett requests a trial by jury as to all claims.

RNIER & THOMAS, LLP
One Financial Way, Suite 312
Cincinnati, Ohio 45242
Telephone: (513) 745-0400
Facsimile; (513) 792-6724
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