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NEW CENTURY, NEW PROCESS: A PREVIEW
OF COMPETITIVE SOURCING FOR THE 21ST
CENTURY

THURSDAY, JUNE 26, 2003

HOUSE OF REPRESENTATIVES,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The committee met, pursuant to notice, at 9:35 a.m., in room
2154, Rayburn House Office Building, Hon. Tom Davis (chairman
of the committee) presiding.

Present: Representatives Tom Davis of Virginia, Shays, Ose, Jo
Ann Davis of Virginia, Duncan, Waxman, Maloney, Kucinich,
Tierney, Watson, Van Hollen, Ruppersberger, Norton and Cooper.

Staft present: Melissa Wojciak, deputy staff director; Keith
Ausbrook, chief counsel; Ellen Brown, legislative director and sen-
ior policy counsel; Randall Kaplan, counsel; Robert Borden, coun-
sel/parliamentarian; David Marin, director of communications;
Scott Kopple, deputy director of communications; Mason Alinger,
professional staff member; John Brosnan, GAO detailee; Teresa
Austin, chief clerk; Joshua E. Gillespie, deputy clerk; Corrine
Zacagnini, chief information officer; Phil Barnett, minority chief
counsel; Michelle Ash, minority counsel; Mark Stephenson, minor-
ity professional staff member; Earley Green, minority chief clerk;
Jean Gosa, minority assistant clerk; and Cecelia Morton, minority
office manager.

Mr. SHAYS [presiding]. Good morning.

We are here today to examine recently issued revisions to Office
of Management and Budget’s Circular A-76, the Federal Govern-
ment’s competitive sourcing process. The administration promul-
gated these revisions on May 29, 2003.

This is the first major overhaul of the A—76 process in 20 years.
These revisions are the product of a 2-year effort that included dis-
cussions and negotiations with all stakeholders as well as a formal
public notice and comment period.

For almost 50 years it has been the policy of the Federal Govern-
ment to look to the private sector to supply products and services
whenever possible. The A-76 Circular was first adopted in 1966 to
formalize the policy requiring government purchasers to compare
the cost of in-house performance by an agency with the cost of per-
formance by the private sector.

Despite this Circular’s long history, A—76 cost comparisons have
not been widely used by Federal departments and agencies. While
the Department of Defense has used the guidelines to compete
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functions ranging from computer services to commissary oper-
ations, few other agencies have used the process. Circular A-76 has
been criticized over the years as being time-consuming, expensive,
and unnecessarily complicated, which has discouraged Federal
managers from using it.

Recognizing that the A—76 process was flawed, Congress created
the Commercial Activities Panel, chaired by the Comptroller Gen-
eral, to study the government’s competitive sourcing policies. The
panel included representatives from government agencies, Federal
labor unions, private industry and academia.

The revised Circular under discussion today extensively modifies
the old process, following some but not all Commercial Activities
Panel recommendations.

Under the old rules, commercial activities for which contractors
and Federal employees competed were awarded to the entity that
offered the lowest cost to the government to perform the work. The
comparison involved a two-step process in which the private sector
price to perform the work was determined by competition. Then the
winning bid was compared to an estimate of the cost of in-house
performance by the government.

The new rules, by contrast, provide for a one-step process in
which all sources, including Federal employee units, can submit of-
fers and compete for commercial activities at the same time. Al-
though in most instances the work will be awarded to the lowest-
cost provider, in some limited cases agencies may award a contract
using a best-value methodology which allows a contract award to
be decided on factors other than cost alone.

The revised Circular also eliminates most direct conversions, a
process in which Federal tasks performed by 10 or fewer employees
could be outsourced to private companies without competition. In-
stead, the revised Circular A-76 permits a streamlined competition
process for jobs involving 65 or fewer Federal employees.

The new guidelines also set strict timeframes for completion of
competitions. Streamlined competitions must be completed within
90 days, while standard competitions will normally take 12
months.

The bottom line when it comes to public-private competitions is
get the best value for taxpayers. The revisions to the A—76 process
are a positive change that will result in real savings and greater
efficiencies in government operations. The revisions are also cen-
tral to the administration’s Competitive Sourcing Initiative, a key
element of the President’s Management Agenda.

We have assembled excellent panels of witnesses who will dis-
cuss these important issues. On behalf of Chairman Davis, I thank
each of them for appearing today.

[The prepared statement of Chairman Tom Davis follows:]



Statement of Chairman Tom Davis
Government Reform Committee Hearing
“New Century, New Process: A Preview of
Competitive Sourcing for the 21" Century”
Thursday, June 26, 2003

Good morning, a quorum being present, the Committee on Government Reform will
come to order. We are here today to examine the Administration’s recently issued revisions to
Office of Management and Budget Circular A-76, the federal government’s competitive sourcing
process. The Administration unveiled these revisions on May 29, 2003.

The revisions represent the first major overhaul to the A-76 process in twenty years.
They are the product of a two-year effort that included discussions and negotiations with all
stakeholders as well as a formal public notice and comment period.

For almost fifty years, it has been the policy of the federal government to rely on the
private sector to supply its products and services, whenever possible. The A-76 Circular was
first adopted in 1966 to formalize this policy, and required the government to conduct a
comparison between the cost of performance by an agency and the cost of performance by the
private sector.

Despite the Circular’s long history, A-76 cost comparisons have not been widely used by
federal departments and agencies. While the Department of Defense has used the guidelines to
compete functions ranging from computer services to commissary operations, few other agencies
have used the process. Circular A-76 has been criticized over the years as being time
consuming, expensive, and unnecessarily complicated, which has discouraged federal managers

from using it.
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Recognizing that the A-76 process was flawed, Congress enacted legislation to create a
panel of experts to study the government’s competitive sourcing policies. This group of experts,
called the Commercial Activities Panel, was chaired by the Comptrolier General and included
representatives from government agencies, federal labor unions, private industry, and academia.

The revised Circular that is the subject of today’s hearing extensively modifies the old
process, following some, but not all of the recommendations of the Commercial Activities Panel.
Under the old rules, commercial activities for which contractors and federal employees competed
were awarded to the entity that offered the lowest cost to the government to perform the work.
The comparison involved a two-step process where the price to perform the work by the winner
of a competition among private companies was compared with an estimate of the cost of
performance by the government.

The new rules, by contrast, provide for a one-step process, where all sources, including
federal employees, can submit offers and compete for commercial activities at the same time.
Although in most instances the work will be awarded to the lowest cost provider, in some limited
cases, agencies may award a contract using a “best value” methodology, which allows
competition to be decided on factors other than cost.

The revised Circular also eliminates most direct conversions, a process in which federal
tasks performed by 10 or fewer federal employees could be outsourced to private companies
without competition. Instead of direct conversions, the revised Circular A-76 permits a
streamlined competition process for jobs involving 65 or fewer federal employees.

The new guidelines also set strict timeframes for completion of competitions.
Streamlined competitions must be completed within 90 days, while standard competitions will

normally take 12 months.
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1 have repeatedly stated that the federal government’s ultimate objective when it comes to
public-private competitions should be to pursue the best value for taxpayers. Ithink that the
revisions to the A-76 process are a positive change that will result in savings of taxpayer dollars
and preater efficiencies in government operations. The revisions are also central to facilitating
the Administration’s competitive sourcing initiative, which is one of the priorities outlined in the
President’s Management Agenda.

We have assembied excellent panels of witness who will discuss these important issues.

I would like to thank each of our witnesses for appearing today.

#Hig
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Mr. SHAYS. We will I think introduce the witnesses, and I think
Mr. Waxman will be on his way. So let me at this point recognize
our panel and swear them in.

The Honorable David Walker, Comptroller General of the United
States and head of the General Accounting Office; the Honorable
Angela Styles, Director of the Office of Federal Procurement Policy
at the Office of Management and Budget; Mr. Philip Grone, the
Principal Assistant Deputy Under Secretary of Defense for Installa-
tions and Environment at the Department of Defense; and Mr.
Scott Cameron, Deputy Assistant Secretary for Performance and
Management at the Department of Interior.

I think, as you know, it is the policy of the committee that all
witnesses be sworn in before they testify. So we’ll have you stand
up, and we’ll swear you in. Raising your right hands, please.

[Witnesses sworn. |

Mr. SHAYS. Note for the record our witnesses have responded in
the affirmative.

I think what we’ll do is start with you, Mr. Walker. If Mr. Wax-
man arrives, then I think, before we go into the next, we’ll make
sure we hear from him.

So you have the floor.

STATEMENTS OF DAVID M. WALKER, COMPTROLLER GEN-
ERAL, U.S. GENERAL ACCOUNTING OFFICE; ANGELA STYLES,
DIRECTOR, OFFICE OF FEDERAL PROCUREMENT POLICY,
OFFICE OF MANAGEMENT AND BUDGET; PHILIP GRONE,
PRINCIPAL ASSISTANT DEPUTY UNDER SECRETARY OF DE-
FENSE FOR INSTALLATIONS AND ENVIRONMENT, DEPART-
MENT OF DEFENSE; AND SCOTT J. CAMERON, DEPUTY AS-
SISTANT SECRETARY FOR PERFORMANCE AND MANAGE-
MENT, DEPARTMENT OF THE INTERIOR

Mr. WALKER. Thank you very much for the opportunity to appear
today to discuss the Office of Management and Budget’s revised
Circular A-76. If I can, Mr. Chairman, I would like for my entire
statement to be included in the record. It’s fairly extensive, and I'd
like to make just a few highlight comments now if I can.

Mr. SHAYS. Yes, please do that.

Mr. WALKER. Thank you very much.

This is an important, complex and somewhat controversial topic.
As you pointed out, Mr. Chairman, because of the importance com-
plexity, and controversy associated with the entire issue of sourcing
strategy in general and competitive sourcing in particular, includ-
ing A-76, the Congress by law enacted legislation that required the
creation of a Commercial Activities Panel, which I had the—I don’t
know if it is the privilege, but I had the obligation to chair and
took it very seriously.

It was an extensive effort. It involved a number of public hear-
ings, a diverse group of—and highly qualified parties as members
of the panel, including several witnesses here today.

After that extensive process, the panel unanimously agreed, as
you know, to 10 sourcing principles that should guide all sourcing
policy. That was unanimous. Furthermore, a supermajority—but
not unanimous by any means—a supermajority of the panel also
agreed to certain other supplemental recommendations dealing
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with the proposal to create a streamlined, FAR-based process as a
supplement to, not a substitute for, A—76 and also the need to look
at how we can promote high-performing organizations throughout
government and not rely on competitive sourcing as our primary
means of trying to achieve economy, efficiency and effectiveness,
given that a vast majority of the Federal Government will never be
subject to competitive sourcing.

I think it’s important to note that while we're still reviewing the
final A-76 Circular, that in general GAQO’s view is that it is gen-
erally consistent with the Commercial Activities Panel sourcing
principles and recommendations. We do have certain concerns.

For example, as anything goes, you can have a perfect policy, but
how it is implemented is absolutely key. We're particularly inter-
ested in trying to get a sense as to how these streamlined cost com-
parisons for under 65 might be handled in actual practice. The
panel did talk about having to restrict direct conversions to a de
minimus amount of 10 FTEs or less. Time will tell whether these
streamlined cost comparisons will end up occurring.

We had some concerns about the reasonableness of the time-
frames. I know that OMB was responsive to note that they are not
hard and fast timeframes, but I think in that regard it is going to
be critically important that Federal agencies have adequate finan-
cial and technical resources available in order to assure that Fed-
eral employees will be able to compete fairly and effectively in con-
nection with any competitions.

We continue to have concerns with the need for enhanced cost
data for both the winners that might be in the public sector as well
as the private sector, and we’re concerned about more details being
needed for high-performing organizations, if you will.

But, in general, as I said, it appears in design that what OMB
has done is generally consistent with the Commercial Activities
Panel recommendations subject to those comments.

I would also like to, if I can for the record, Mr. Chairman, be able
to refer to a couple of things that one of the subsequent panel
members will be testifying to, namely, it is true that the Commer-
cial Activities Panel did talk about retaining a 10 percent cost dif-
ferential on A-76 competitions as well as major competitions.

Second, it is untrue that GAO is the biggest booster of best
value.

And, third, for the record, what I would like to state is that
about a year ago I received a call from several Senators and Mem-
bers of Congress on both sides of the aisle who asked my view
about a legislative provision that was being considered by the Con-
gress at that point in time. I provided my views to those Members,
basically stating that I did not believe that arbitrary goals or
quotas were appropriate. I felt that the initial 15 percent and 50
percent targets for the administration were arbitrary and therefore
not appropriate.

However, I also felt that it was possible to be able to come up
with a considered approach by reviewing past activity, by looking
at, on a more considered basis, to come up with some type of a
number that would be based upon a considered review and analy-
sis, and I didn’t believe that it would be appropriate to say that
was per se improper by law. And so, as a result, I stand by what
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I did, and Congress evidently felt that it was valuable and acted
accordingly.

So, with that, Mr. Chairman, I think this is an important topic.
I look forward to respond to any questions that you and other
members of the committee may have subsequent to hearing from
the other panel members. Thank you.

Mr. SHAYS. Thank you.

[The prepared statement of Mr. Walker follows:]
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Highlights of GAO-03-943T, a testimony
before the House Committee on
Government Reform

Why GAO Did This Study

In May 2003, the Office of
Management and Budget (OMB)
issued a new Circular A-76—which
sets forth the government’s
competitive sourcing process.
Determining whether to obtain
services in-house or through
commercial contracts is an
important economic and strategic
decision for agencies, and the use
of A-76 is expected tu grow
throughout the federal government.

In the past, however, the A-7T6
process has been difficult to
impleraent, and the impact on the
morale of the federal workforce
has been profound. Moreover,
there have been concerns in both
the public and private sectors
about the timeliness and faimess of
the process and the extent to which
there is a “level playing field” for
conducting public-private
competitions.

It was against this backdrop that
the Congress enacted legislation
mandating a study of the
government's competitive sourcing
process, which was carried out by
the Commercial Activities Panel,
‘which was chaired by the
Comptroller General of the United
States.

This testimony focuses on how the
new Circular addresses the Panel's
recommendations with regard to
providing a better foundation for
competitive sourcing decisions,
and the challenges agencies may
face in implementing the new A-76.

W, gao.gavlegi-bin/getpt? GAC-03-943T.

Ta view the fult product, including the scope
and methadology, click on the fink abave,
For mare information, contact William T,
Woods at (202) §12-8214, or
woodsw@gan.gov.
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COMPETITIVE SOURCING

implementation Will Be Key to Success of
New Circular A-76

What GAO Found

Overall, the new Circular is Hly e with the principles and
recommendations that the Commercial Activities Panel reported in April
2002, and should provide an improved foundation for competitive sourcing
decisions in the federal government. In particular, the new Circular permits
greater reliance on procedures in the Federal Acquisition Regulation—which
should result in a more transparent and consistently applied competitive
process—as well as source selection decisions based on tradeoffs between
technical factors and cost. The new Circular also suggests potential use of
alternatives to the competitive sourcing process, such as public-private and
‘public-public part; hips and high-performing organization

Guiding Principles for Sourcing Policy
Federal sourcing policies shoulki:

. Support agency missions, goals, and objectives.

Be consistent with human cagital practices designed to attrect. motivate, retain, and reward a high-
perfarming federal workforce.

Recognize that inherently d Id ba performed by
Create incentives and processes 1 foster high performing, efficient, and efiective organizations
twoughaut the federal govarmment,

[

fat o

&
8. i other artitrary
7. Esiablisha process that, lor activities that may be perk S

houss, werk surentiy mmmn:ed (o ihe pnvate sector, anc novw wark, consisient wit Mese gunmg pnmples
Ensure that, when 1, they are conduted a: fawly. effectively, and eftig

. Ensure that competitions 1!1\/0!\!9 apmcess that considers both quality and cost factors.

10. Pravide for accountability In corection with al sourcing decisions.

ow

The new Circular should result in increased savings, improved performance,
and greater accountability. However, this initiative is a major change in the
way the government operates, and implementing the new Circutar A-76 wiil
likely be challenging for many agencies. Amajor chall agencies will face
will be meeting 2 12-month Hmit for completing the standard competition
process. This provision aims to respond to complaints abowt the length of
time taken to conduct A-76 cost comparisons. However, GAQO studies of
corapetitive sourcing at the Department of Defense (DOD) have found that
corpetitions can take much longer than 12 months. Other provisions in the
new Circular may also prove burdensome in implementation.

Lessons learned by DO and other agencies as they initiate efforts to
improve acquisition, human capital, and information technology
management could prove invaluable as agencies implement the new A-76
provisions—especially those that demonstrate best competitive sourcing
practices. Successful implementation of the Cireular’s provisions will also
likely require additional financial and technical support and incentives.

United States General Accounting Office
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Chairman Davis, Ranking Member Waxman, and Members of the
Committee:

I am pleased to be here today to participate in the Committee’s hearing on
the Office of Management and Budget's (OMB) revised Circular A-76. The
revisions to the Circular, released May 29, 2003, represent the most
comprehensive set of changes to the rules governing the competitive
sourcing of commercial services in the federal government since the initial
Circular A-76 was issued in 1966.

Today’s hearing occurs at a critical and challenging time for federal
agencies. Agencies are responding to an environment in which new
security threats, demographic changes, rapidly evolving technologies,
increased pressure for demonstrable results, and serious and growing
fiscal imbalances demand that the federal government engage in a
fundamental review, reassessment, and reprioritization of its missions and
operations. Federal agencies are increasingly relying on enhanced
technology and a range of technical and support services to accomplish
their missions. Consequently, it is important for agencies to consider how
best to acquire and deliver such capabilities—including, in some cases,
who the service provider should be.

Determining whether to obtain services in-house, through contracts with
the private sector, or through a combination of the two—in other words,
through insourcing, outsourcing, or, in some cases, co-sourcing-—is an
important economic and strategic decision for agency managers. In the
past, however, the government’s competitive sourcing process—set forth
in OMB Circular A-76—has been difficult to implement. The impact of the
A-76 process on the morale of the federal workforce has been profound,
and there have been concerns in both the public and private sectors about
the timeliness and fairness of the process and the extent to which there is
a “level playing field” for conducting public-private competitions. While
Circular A-76 competitions historically have represented only a small
portion of the government’s service contracting dollars, competitive
sourcing is expected to grow throughout the federal government.

It was against this backdrop that the Congress enacted legislation
mandating a study of the government’s competitive sourcing process.' This

‘Section 832, Floyd D. Spence National Defense Authorization Act for Fiscai Year 2001,
P.L.106-398 (Oct. 30, 2000).

Page 1 GAO-03-943T Competitive Sourcing
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study was carried out by the Commercial Activities Panel, which I chaired.
My commments today will focus on how the new Circular addresses the
Panel's recommendations with regard to providing a better foundation for
competitive sourcing decisions and the challenges agencies may face in
implementing the new A-76. I will also highlight an important issue
involving the protest process under the new Circular.

New Circular
Provides an Improved
Foundation for
Competitive Sourcing
Decisions

Following a yearlong study, the Commercial Activities Panel in April 2002
reported its findings on competitive sourcing in the federal government.
‘The report lays out 10 sourcing principles and several recommendations,
which provide a roadmap for improving sourcing decisions across the
federal government. Overall, the new Circular is generally consistent with
these principles and recommendations.

The Commercial Activities Panel held 11 meetings, including three public
hearings in Washington, 1).C.; Indianapolis, Indiana; and San Antonio,
Texas. In these hearings, the Panel heard repeatedly about the importance
of cornpetition and its central role in fostering economy, efficiency, and
continuous performance improvement. Panel members heard first-hand
about the current process—yprimarily the cost comparison process
conducted under OMB Circular A-76—as well as alternatives to that
process. Panel staff conducted extensive additional research, review, and
analysis to supplement and evaluate the public coraments. Recognizing
that its mission was complex and controversial, the Panel agreed that a
supermajority of two-thirds of the Panel members would have to vote for
any finding or recommendation in order for it to be adopted. Importantly,
the Panel unanimously agreed upon a set of 10 principles it believed
should guide all administrative and legislative actions in competitive
sourcing. The Panel itself used these principles 1o assess the government's
existing sourcing system and to develop additional recommendations.

Page 2 GAQ-03-943T Competitive Sourcing
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Federal sourcing policies should:

o

Noo

oo

. Provide for accountability in connection with all sourcing decisions.

Guiding Principles for Sourcing Policy

Support agency missions, goals, and objectives.

Be consistent with human capital practices designed to attract, motivate, retain, and reward a high-performing federal
workforce.

Recognize that inherently governmental and certain other functions should be performed by federal workers.

Create incentives and processes to foster high performing, efficient, and effective organizations throughout the federal
government.

Be based on a clear, transparent, and consistently applied process.

Avoid arbitrary full-time equivalent or other arbitrary numerical goals.

Establish a process that, for activities that may be performed by either the public or the private sector, would permit public
and private sources to participate in competitions for work currently performed in-house, work currently contracted to the
private sector, and new work, consistent with these guiding principles.

Ensure that, when competitions are held, they are canducted as fairly, effectively, and efficiently as possible.

Ensure that competitions involve a process that considers both quality and cost factors.

A supermajority of the Panel agreed on a package of additional
recormendations. Chief among these was a recommendation that public-
private competitions be conducted using the framework of the Federal
Acquisition Regulation (FAR). Although a minority of the Panel did not
support the package of additional recommendations, some of these Panel
members indicated that they supported one or more elements of the
package, such as the recommendation to encourage high-performing
organizations (HPO) throughout the government. Importantly, there was a
good faith effort to maximize agreement and minimize differences among
Panel members. In fact, changes were made to the Panel’s report and
recommendations even when it was clear that some Panel members
seeking changes were highly unlikely to vote for the supplemental package
of recommendations. As a result, on the basis of Panel meetings and my
personal discussions with Panel members at the end of our deliberative
process, I believe the major differences among Panel members were few in
number and philosophical in nature. Specifically, disagreement centered
primarily on (1) the recommendation related to the role of cost in the new
FAR-type process, and (2) the number of times the Congress should be
required to act on the new FAR-type process, including whether the
Congress should authorize a pilot program to test that process for a
specific time period.

As I noted previously, the new A-76 Circular is generally consistent with the

Commercial Activities Panel’s sourcing principles and recommendations
and, as such, provides an improved foundation for competitive sourcing

Page 3 GA0-03-943T Competitive Sourcing
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decisions in the federal government. In particular, the new Circular
permits:

« greater reliance on procedures contained in the FAR, which should
result in a more transparent, simpler, and consistently applied
competitive process, and

« source selection decisions based on tradeoffs between technical
factors and cost.

The new Circular also suggests potential use of alternatives to the
competitive sourcing process, such as public-private and public-public
partnerships and high-performing organizations. It is not, however,
specific as to how and when these alternatives might be used.

If effectively implemented, the new Circular should result in increased
savings, improved performance, and greater accountability, regardless of
the service provider selected. However, this competitive sourcing initiative
is a major change in the way government agencies operate, and successful
implementation of the Circular’s provisions will require that adequate
support be made available to federal agencies and employees, especially if
the time frames called for in the new Circular are to be achieved.

Ultimate Success of
Competitive Sourcing
Will Depend on How
It Is Implemented

Implementing the new Circular A-76 will likely be challenging for many
agencies. GAO's past work on the competitive sourcing program at the
Department of Defense (DOD)— as well as agencies’ efforts
governmentwide to improve acquisition, human capital, and information
technology management—has identified practices that have either
advanced these efforts or hindered them. The lessons learned from these
experiences—especially those that demonstrate best competitive sourcing
practices—could prove invaluable to agencies as they implement the
provisions in the new Circular.

A major challenge agencies will face will be meeting a 12-month limit for
completing the standard competition process in the new Circular. This
provision is intended to respond to complaints from all sides about the
length of time taken to conduct A-76 cost comparisons—complaints that
the Panel repeatedly heard in the course of its review. OMB’s new Circular
states that standard corapetitions shall not exceed 12 months from public
announcement (start date) to performance decision (end date). Under
certain conditions, there may be extensions of no more than 6 months.
The new Circular also states that agencies shall complete certain

Page 4 GA0-03-943T Competitive Sourcing



15

preliminary planning steps before a public announcement. We welcome
efforts to reduce the time required to complete these studies. Even so, our
studies of DOD competitive sourcing activities have found that
competitions can take much longer than the time frames outlined in the
new Circular. Specifically, DOD’s most recent data indicate that
competitions take on average 25 months. It is not, however, clear how
much of this time was needed for any planning that may now be outside
the revised Circular’s time frame. In commenting on OMB’s November
2002 draft proposal, we recommended that the time frame be extended to
perhaps 15 to 18 months overall, and that OMB ensure that agencies
provide sufficient resources to comply with A-76. In any case, we believe
additional financial and technical support and incentives will be needed
for agencies as they attempt to meet these ambitious time frames.

Another provision in the new Circular that may affect the timeliness of the
process is the “phased evaluation” approach—one of four approaches for
making sourcing selections. Under this approach, an agency evaluates
technical merit and cost in two separate phases. In the first phase, offerors
may propose alternate performance standards. If the agency decides that a
proposed alternate standard is desirable, it incorporates the standard into
the solicitation. All offerors may then submit revised proposals in
response to the new standard. In the second phase, the agency selects the
offeror who meets these new standards and offers the lowest cost. While
not in conflict with the principles or recommendations of the Commercial
Activities Panel, the approach, if used, may prove burdensome in
implementation, given the additional step involved in the solicitation.

DOD’s Competitive
Sourcing Lessons Provide
Insight for Civilian
Agencies

DOD has been at the forefront of federal agencies in using the A-76
process. We have tracked DOD’s progress in implementing its A-76
program since the mid-to-late-1990s and have identified a number of
challenges that hold important lessons that civilian agencies should
consider as they implement their own competitive sourcing initiatives.”
Notably:

« competitions took longer than initially projected,

* U1.8. General Accounting Office, Ct iti urcing: Chall in ing A-76
Governmentwide, GAO-02-498T (Washington, D.C.: Mar. 6, 2003).
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» costs and resources required for the competitions were
underestimated,

« selecting and grouping functions to compete was problematic, and
+ determining and maintaining reliable estimates of savings was difficult.

DOD’s experience and our work identifying best practices’ suggest that
several key areas will need sustained attention and communication by
senior leadership as agencies plan and implement their competitive
sourcing initiatives.

« Basing goals and decisions on sound analysis and integrating sourcing
with other management initiatives. Sourcing goals and targets should
contribute to mission requirements and improved performance and be
based on considered research and sound analysis of past activities.
Agencies should consider how competitive sourcing relates to strategic
management of human capital, improved financial performance,
expanded reliance on electronic government, and budget and
performance integration, consistent with the President’s Management
Agenda.

« Capturing and sharing knowledge. The competition process is
ultimately about promoting innovation and creating more economical,
efficient, and effective organizations. Capturing and disseminating
information on lessons learned and providing sufficient guidance on
how to implement policies will be essential if this is to occur. Without
effectively sharing lessons learned and sufficient guidance, agencies
will be challenged to implement certain A-76 requirements. For
example, calculating savings that accrue from A-76 competitions, as
required by the new Circular, will be difficult or may be done
inconsistently across agencies without additional guidance, which will
contribute to uncertainties over savings.

3U.8. General Accounting Office, Best Practices: Taking A Strotegic Approach Could
Improve DOD’s Acquisition of Services, GAO-02-230 (Washington, D.C.: Jan. 18, 2002);
U.8. General Accounting Office, Information Technology: DOD Needs to Leverage Lessons
Learned from Its Outsourcing Projects, GAO-03-37 (Washington, D.C.: Apr. 25, 2003); U.S.
General Accounting Office, 4 Model of Strategic Human Capital Management,
GAQ-02-3738P (Washington, D.C.: Mar. 15, 2002); U.S. General Accounting Office,
Acquisition Workforce: Status of Agency Efforts to Address Future Needs,

GAO-03-55 (Washington, D.C.: Dec. 18, 2002).
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» Building and maintaining agency capacity. Conducting competitions as
fairly, effectively, and efficiently as possible requires sufficient agency
capacity—that is, a skilled workforce and adequate infrastructure and
funding. Agencies will need to build and maintain capacity to manage
competitions, to prepare the in-house most-effective organization
(MEOQ), and to oversee the work—regardless of whether the private
sector or the MEQ is selected. Building this capacity will likely be a
challenge, particularly for agencies that have not been heavily invested
in competitive sourcing previously. An additional challenge facing
agencies in managing this effort will be doing so while addressing high-
risk areas, such as human capital and contract management. In this
regard, GAO has listed coniract management at the National
Aeronautics and Space Administration, the Department of Housing and
Urban Development, and the Department of Energy as an area of high
risk. With a likely increase in the number of public-private
competitions and the requirement to hold accountable whichever
sector wins, agencies will need to ensure that they have an acquisition
workforce sufficient in raunbers and abilities to administer and oversee
these arrangements effectively.

‘We recently initiated work to look at how agencies are implementing their
competitive sourcing programs. Our prior work on acquisition, human
capital, and information technology management—in particular, our work
on DOD's efforts to implement competitive sourcing-—provides a strong
knowledge base from which to assess agencies’ implementation of this
initiative.

Protest Rights of In-house
Competitors

Finally, an important issue for implementation of the new Circular A-76 is
the right of in-house conpetitors to appeal sourcing decisions in favor of
the private sector. The Panel heard frequent complaints from federal
employees and their representatives about the inequality of protest rights.
While both the public and the private sectors had the right under the
earlier Circular to file appeals to agency appeal boards, only the private
sector had the right, if dissatisfied with the ruling of the agency appeat
board, to file a bid protest at GAO or in court. Under the previous version
of the Circular, both GAO and the Court of Appeals for the Federal Circuit.
held that federal employees and their unions were not “interested parties”
with the standing to challenge the results of A-76 cost comparisons.

The Panel recommended that, in the context of improving to the federal

government's process for making sourcing decisions, a way be found fo
level the playing field by allowing in-house entities to file a protest at GAQ,

Page 7 GAQ-03-943T Competitive Sourcing
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as private-sector competitors have been allowed to do. The Panel also
viewed the protest process as one method of ensuring accountability to
assure federal workers, the private sector, and the taxpayer that the
competition process is working propexly.

The new Circular provides a right to “contest” a standard A-76 competition
decision using procedures contained in the FAR for protests within the
contracting agencies. The new Circular thus abolishes the A-76 appeal
board process and instead relies on the FAR-based agency-level protest
process. An important legal question is whether the shift from the cost
comparisons under the prior Circular to the FAR-like public-private
competitions under the new one means that the in-house MEO should be
eligible to file a bid protest at GAQ. If the MEO is allowed to protest, there
is a second question: Who will speak for the MEO and protest in its name?
To ensure that our legal analysis of these questions benefits from input
from everyone with a stake in this important area, GAO posted a notice in
the Federal Register on June 13, seeking public comment on these and
several related questions. Responses are due by July 16, and we intend to
review them carefully before reaching our legal conclusion.

Conclusion

(120271)

While the new Circular provides an improved foundation for competitive
sourcing decisions, impleraenting this initiative will undoubtediybe a
significant challenge for many federal agencies. The success of the
competitive sourcing program will ultimately be measured by the results
achieved in terms of providing value to the taxpayer, not the size of the in-
house or contractor workforce or the number of positions competed to
meet arbitrary guotas. Successful impl ion will require ad
technical and financial resources, as well as sustained commitment by
senior leadership to establish fact-based goals, make effective decisions,
achieve continuous improvement based on lessons learned, and provide
ongoing communication to ensure federal workers know and believe that
they will be viewed and treated as valuable assets.

Mr. Chairman, this concludes my statement. I will be happy to answer any
questions you or other Members of the Committee may have.

Page 8 GAO-03-943T Competitive Sourcing
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GAQ's Mission

The General Accounting Office, the audit, evaluation and investigative arm of
Congress, exists to support Congress in meeting iis constitutional responsibilities
and to help improve the performance and accountability of the federal
governument for the American people. GAQ examines the use of public funds;
evaluates federal programs and policies; and provides analyses,

TeCK dations, and other assi to help Congress make informed
oversight, policy, and funding decisions. GAO's commitment to good government
is reflected in its core values of accountability, integrity, and reliability.

Obtaining Copies of
GAO Reports and
Testimony

The fastest and easiest way to obtain copies of GAQ documents at no costis
through the Internet, GAQ's Web site (www.gao.gov) contains abstracts and full-
text files of current reports and testimony and an expanding archive of older
praducts. The Web site features a search engine to help you locate documents
using key words and phrases. You can print these documents in their entirety,
including charts and other graphics.

Each day, GAQ issues 2 list of newly released reports, testimony, and
correspondence. GAQ posts this list, known as “Today’s Reports,” on its Web site
daily. The list contains links to the full-text document files. To have GAO e-mail
this list to you every afterncon, go to www.gao.gov and select “Subscribe to daily
E-mail alert for newly released products” under the GAO Reports heading.

Order by Mail or Phone

The first copy of each printed report is free. Additional copies are $2 each. A
check or money order should be made out to the Superi dent of Do

GAQ also accepts VISA and Mastercard. Orders for 100 or more copies mailed toa
single address are discounted 25 percent, Orders should be sent to:

1.8, General Accounting Office
441 G Street NW, Rootn LM
Washington, D.C. 20548

To order by Phone: Voice: {202) 512-6000

TOD:  (202)512-2537
Fax:  (202) 5126061

To Report Fraud,
Waste, and Abuse in
Federal Programs

Contact:

Web site: www.gao.gov/frandnet/fraudnet.itm
E-mail: fraudnet@gao.gov
Automated answering system: (800} 424-5454 or (202) 512-7470

Public Affairs

Jeff Nelligan, Managing Director, NelliganJ@gao.gov (202) 512-4800
U.8B. General Accounting Office, 441 G Street NW, Room 7149
Washington, D.C. 20548

PRINTED ON é‘g} RECYCLER PAPER



21

Mr. SHAYS. Ms. Styles, before recognizing you, we’ve been joined
by two Members. They may have opening statements. Mr. Ose and
Mr. Ruppersberger. Mr. Ose, do you have an opening statement?

Mr. OsE. I do, Mr. Chairman.

Mr. SHAYS. If you don’t mind, we're going to kind of go to Mem-
bers now. Mr. Ose.

Mr. Osk. Thank you, Mr. Chairman.

As a member of this committee and a former owner of various
small businesses, I am happy to be participating today in this hear-
ing on the administration’s new competitive sourcing policy, which
was issued by OMB on May 29, 2003.

Mr. Chairman, in the interest of time, I'm going to abbreviate my
remarks and submit my full statement for the record. I will say
that, subsequent to the November issuance of the proposed policy
change, I've had my staff looking at any number of things, not the
least of which was the impact on identifying the number of jobs,
if you will, that would fall in the commercial inventory focused on
California.

We focused on the seven functions, with over 1,000 employees
each in California and we’ve analyzed six of them. We have used
the threshold of 100, as opposed to 65 positions. In sum, the analy-
sis indicates that, in California alone, in those six function areas,
there’s about 3,500 slots available for commercial consideration in
nursing services at the Department of Veterans Affairs; 1,704 in
medical services at DVA, Department of Veterans Affairs; 1,582 in
the Defense storage and warehousing function; 1,240 in the Agri-
culture Department’s fire prevention and protection function; 1,168
in the Defense commissary operations; and 1,019 in the Treasury
Department data processing services.

This just gives you some sense of the scope of what this particu-
lar proposal may envision. In total, there were 32,284 commercial
jobs performed by Federal employees at nine Federal agencies in
California, according to the analysis my staff did. This is an oppor-
tunity for us to take a hard look at what these positions offer and
to try on focus government’s role.

I look forward to the testimony from our witnesses today. I think
this is a great step in the right direction. I appreciate the time.

Mr. SHAYS. Thank you, Mr. Ose.

[The prepared statement of Hon. Doug Ose follows:]
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‘% ey
Opening Statement of Subcommittee Chairman Doug Ose
“New Century, New Process: A Preview of Competitive Sourcing for the 21% Century”
June 26, 2003

As a Member of this Committee and a former owner of various small businesses, [ am happy
to be participating in today’s hearing on the Administration’s new “competitive sourcing”
policy, which was issued by the Office of Management and Budget (OMB) on May 29, 2003.
T'am pleased that OMB made certain changes in response to public comments on its
November 19, 2002 proposed policy change. OMB removed the presumption that “all
activities are commercial in nature unless an activity is justified as inherently governmental”
and eliminated direct conversions when 10 or fewer Federal employees were involved.

I support OMB’s efforts to reduce the timeframe for public-private competitions. OMB’s
final policy provides 12 months (with a 6-month extension possible) for regular
competitions, and 90 days (with a 45-days extension possible) for streamlined competitions.
Previous competitions took too long and acted as a discouragement for private sector
participation. The result is expected to be substantial dollars saved in the performance of
commercial functions by either competitive Federal agency “in-house” offers or better value
private sector offers.

I'also support OMB’s threshold of 65 or fewer Federal employees for streamlined
competitions and its procedures for this easier process, including no addition of a 10 percent
“conversion differential” to private sector offers (as is required for regular competitions
involving over 65 Federal employees) and no ability for possibly lengthy appeals. The new
streamlined competition process should encourage more private sector participation. I
believe that the American people deserve to pay the minimum necessary for the delivery of
commercial services.

I encourage OMB to ensure that Federal agencies fully train their employees so that in-house
offers are competently prepared. In addition, I encourage OMB to review agency regulations
that may inhibit private sector involvement. Last week, I became aware of such a regulation
(36 CFR Part 1228 Subpart K) issued in 1999 by the National Archives and Records
Administration.

On April 30, 2003, I asked all 102 agencies with OMB-approved inventories to provide me
with a copy of their most recent “commercial” activities inventory. My staff analyzed these
submissions, focusing on Federal jobs that could be potentially privatized in the State of
California. The staff analyzed only function codes with 100 or more employees. They found
atotal of 32,284 commercial jobs performed by Federal employees in nine Federal agencies
in California: Agriculture, Defense, Interior, Justice, Transportation, Treasury, Veterans
Affairs (DVA), the General Services Administration (GSA), and the National Aeronautics
and Space Administration (NASA).

Six of the seven functions with over 1,000 employees each in California included: 3497
Nursing Services (DVA), 1704 Medical Services (DVA), 1582 Storage and Warehousing
(Defense), 1240 Fire Prevention and Protection (Agriculture), 1168 Commissary Operations
(Defense), and 1019 Data Processing Services (Treasury). I believe that Americans would
benefit from public-private competitions for all of these commercial activities.

1ran on a good government platform. I promised to sce that Federal funds are spent more
cost-effectively. This new process should help.
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Mr. SHAYS. Mr. Ruppersberger.

Mr. RUPPERSBERGER. I have no statement.

Mr. SHAYS. Mr. Van Hollen, do you have any——

Mr. VAN HOLLEN. No.

Mr. SHAYS. Thank you both for being here.

Let me just deal with unanimous consent before we get to you,
Ms. Styles. I ask unanimous consent that members and witnesses
shall have 5 days to submit written statements for the record; and
obviously any abbreviations of your own statements will be submit-
ted in the record if you choose to speak orally. That will obviously
be a part of the record as well.

Also, I ask unanimous consent to insert into the record a state-
ment from Elwood Hampton, ITPE vice president, and without ob-
jection, so ordered.

[The prepared statement of Mr. Hampton follows:]
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INOUSTRIAL, TECHNICAL & PROFESSIONAL EMPLOYEES UNION {ITPE)
: Affilatect with OPEIL-AFL-0I0 as Local 4873

ITPEL [AFL-CIO}
1325 Massachusetts Ave, NW « Washingtan OC 20005
ceb2-628-5770

June 26, 2003

The Honorable Tom Davis

Chairman

Committee on Government Reform
U.S. House of Representatives

2157 Rayburm House Office Building
Washington, D.C. 20515-8143

Dear Chairman Davis:

The Indusirial Technical Professional Employee’s Union (Affiliated as
Local 4873 with OPEIU-AFL-CIO  is pleased to submit these comments
for your hearing to examine the revisions of Office of Management and
Budget Circular A-76.

The ITPE represents through the Collective Bargaining Agreements
approximately 10,000 members employed at more than 260 contract
sites located in the 1J.S., Alaska, Hawaii, Puerto Rico and Guam.
ITPE’s members represent a diverse cross section of industries
including food service, information technology, security, bealtheare,
custodial, laundry, warehousing, refuse and maintenance. The skills
represented by ITPE’s membership working on government service
contracts are commercial in nafure and are common in both the
private and public sectors.

Members of TTPE working on government contracts benefit from
their union representation through collective bargaining. Bargaining
results in fair wages and benefits agreed to by ITPE and the contractor
and then reviewed by the government. The Service Contract Act

JOHN CONLEY, President JOHN BRENTON, T, Secretary/Treasurer
ELwo0on HAMPTON, Vice Presidem T, (RUTHIE)} JONES, Vice President MARY WILLIAMS, Vice President
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results in fair wages and benefits agreed to by ITPE and the confractor
and then reviewed by the government. The Service Contract Act
requires that collective bargaining agreements be negotiated between
the union and the contractor at arms length and result in rates that are
not at variance for those occupations in the locality. Besides wages
and fringe benefits, bargaining also addresses leave, disciplinary
procedures, grievance arbitration, training and other issues. Employee
training opportunities are just one of the benefits provided to ITPE
members as these programs are designed to improve the skills of
existing members working in private sector as well as developing new
ones for the future.

In general, ITPE believes that the new A-76 is a more accountable,
transparent and fair process for both the public and private sectors.
Nevertheless, ITPE bas a limited number of comments concerning the
revised A-76. These comments primarily focus on the impact to ITPE
members and strive to ensure there is equity throughout the process.
ITPE’s comments include:

1.) ITPE members represent a value added to the contractor
and their government agency customers. Compared to non-
union employees, ITPE members are stable, trained and
committed to a high level of performance. For these
reasons were are glad that OMB expanded an agency’s
authority to use best value in the new A-76. Many of the
government contracts in which ITPE represents the
workforce were awarded through best value; it should be
available government wide. In these cases, the contractors
were not penalized because they had collective bargaining
agreements. On the contrary, in thee cases the stable and
trained workforce may actually have been an asset to the
contractors during source selection. Best value benefits
those companies that make a commitment to the workforce
when credit is given for the greater stability and
productivity which result from an organized workforce.

2). The new A-76 eliminates the administrative apeals
process within the Circular and directs that A-76 appeals be
resolved using the more streamline agency appeals process
in the FAR. For cases involving he A-76, the right to file an

igoo3
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agency appeal is restricted to the agency official who
submitted the agency tender, the official who certifies the
public reimbursement tender, a private sector offeror or a
single individual appointed by a majority of directed
affected employees. However, private sector unions are not
entitled to file agency appeals. This right should be
extended to all employee representatives regardless of the
sector in which those employees work. Additionally, the
definition of an inferested party included in the Competition
in Contracting Act precludes labor unions, regardless of
whether they represent employees in the private sector or the
public sector, from filing protests with the General
Accounting Office. From an equity sandpoint, if the right to
file a GAO protest is extended to representatives of public
employees, it is important to grant the same right to protest
to all labor organizations, regardless of the sector.

3.) Some critics of service contracting claim there’s little
oversight and accountability. While there are certainly
problems with some service providers, regardiess of the
sector, the best way to fully address these differences is with
the post award performance reporting and tracking process
inctuded in the new A-76. This process could additionally
include improved communications between the procurement
agencies and the unions which represent the contractors’
employees. The greater transparency in the new A-76, as
well as any improvements to the communications process,
will enable agencies to better track performance of their
service providers and make better sourcing decisions in the
future.

4.) ITPE is also concerned with the new streamline process
which involves any commercial activity involving 65 or
fewer FTE. ITPE is concerned because historically
streamline cost comparisons resulted in the overwhelming
majority of work being retained in-house. Since there is
very litfle guidance provided to agencies in the new A-76
concerning the sreamline process, ITPE is concerned that the
process could be manipulated to convert work to in-house
performance where ITPE already represents the workforce.
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Thank you for the opportunity to submit these comments. ITPE and its
members appreciate your oversight of this important issue. We look forward
to working with you in the future,

Sincerely,

Elwood Hampion
ITPE Vice President

CC: John Conlgy/President
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Mr. SHAYS. Ms. Styles, you have the floor.

Ms. StYLES. Thank you, Chairman Shays and members of the
committee. I appreciate the opportunity to be here today to update
you on the administration’s Competitive Sourcing Initiative and
our recent overhaul of OMB Circular A-76. I am pleased to report
that we are making significant progress toward public-private com-
petition being an accepted management practice at our depart-
ments and agencies. Our initiative requires a transformation of cul-
ture and mind-set from one that resists competition to one that
welcomes the value that competition generates.

The administration’s Competitive Sourcing Initiative asks people
to make very hard management choices, choices that affect real
jobs held by very real and dedicated, loyal career civil servants.
But the fact that our initiative requires hard choices and a lot of
hard work makes it one that can and is affecting fundamental, real
and lasting changes to the way we manage the Federal Govern-
ment.

The clincher here is the taxpayer. This initiative, competitive
sourcing, strives to focus the Federal Government on its mission,
delivering high-quality services to our citizens at the lowest pos-
sible cost. It’s a hard pill for a lot of people to swallow or to believe,
but we really don’t care whether it is the public or the private sec-
tor that is delivering those services. Competitive sourcing is a com-
mitment to better management. It is a commitment to ensuring
that our citizens are receiving the highest quality service from
their government without regard to whether that job is being done
by dedicated Federal employees or the private sector. What we care
about is the provision of government service by those best able to
do so, be that the private sector or the government itself.

Our recent revisions to OMB Circular A-76 could not make this
commitment any more clear. Each policy change was made with
three questions in mind: What is the right answer for the tax-
payer? How can we provide the best service to our citizens at the
lowest possible cost? And do we have a reasonable expectation that
we can implement this policy?

As we discuss these changes today, many of you are going to ask
why particular decisions were made. My answer will probably al-
ways be the same, that after extensive discussion we decided that
the policy was in the best interest of the taxpayer and providing
exceptional service to our citizen at the lowest possible cost. This
decisionmaking process applied to many of the difficult decisions,
including the elimination of direct conversions, the elimination of
policy guidance on Inter-Service Support Agreements, the elimi-
nation of the minimum cost differential for a streamlined competi-
tion and the elimination of the 50-year-old policy statement that
presumed that the private sector was better than the public sector
at providing commercial services.

The steps we have taken to improve the process for determining
whether a commercial activity will be performed by a public or pri-
vate source are significant. We committed to a complete overhaul
of a broken process, to creating something that was streamlined,
transparent and easy to understand. But, most importantly, we
committed to creating a process that was fundamentally fair to all
parties participating, including our Federal work force.
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We also committed to holding our service provider, be they public
or private, accountable for results. We have followed through on
each and every one of these commitments, and while these changes
to the Circular are significant, we recognize that better guidance
is only one ingredient for success. Agencies need a knowledgeable
and committed management support structure to implement these
changes. For these reasons, we are taking a number of actions to
make sure agencies have the necessary support structures in place.

First, we are requiring agencies to establish a program office
that will be responsible for the daily implementation and enforce-
ment of the Circular. Effective oversight will serve to enhance com-
munications and facilitate sharing of experiences within the agen-
cies and among agencies. This type of a communication may be es-
pecially helpful to government providers, many of whom have told
us they have the capability to be highly competitive, but they lack
the private sector’s insight and experience in competing for work.

Second, the Federal Acquisition Council has created a working
group to discuss common needs among agencies. This group is
being ably led by Scott Cameron from the Department of Interior,
who is here today. The working group’s efforts should help agencies
to better understand and successfully implement the administra-
tion’s vision for a market-based government.

Third, OMB intends to meet with managers at the scorecard
agencies, the 26 CFO agencies, over the coming months to under-
stand what, if any, agency-unique challenges they face and how we
at OMB can help them in meeting these challenges. The faster
challenges are identified and addressed, the sooner agencies will be
in a position to routinely use the competition processes.

While there is a certain level of comfort in maintaining the sta-
tus quo, our taxpayers cannot afford this, nor should they be asked
to support a system that operates at unnecessarily high cost, be-
cause many of our commercial activities are performed by agencies
without the benefit of competition. For this reason, the administra-
tion has called upon agencies to transform their business practices.
We have provided tools for meeting this objective in a responsible
and fair manner.

This concludes my prepared statement, but I'm pleased to an-
swer any questions you may have.

Mr. SHAYS. Thank you, Ms. Styles.

[The prepared statement of Ms. Styles follows:]
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STATEMENT OF ANGELA B. STYLES
ADMINISTRATOR FOR FEDERAL PROCUREMENT POLICY
BEFORE THE
COMMITTEE ON GOVERNMENT REFORM
UNITED STATES HOUSE OF REPRESENTATIVES

JUNE 26, 2003

Chairman Davis, Congressman Waxman, and Members of the Committee,
appreciate the opportunity to appear before you today to provide an update on our
competitive sourcing initiative and discuss the recently released revisions to OMB
Circular A-76. Two years ago, almost to the day, I outlined for your Technology and
Procurement Policy Subcommittee the Administration's vision of a market-based
government that embraces the ideals of competition, innovation, and choice. Iam
pleased to say that we have made significant progress since that June 2001 hearing
towards fulfilling our vision and transforming agencies' mindset from one that resists
competition to one that welcomes the value competition generates. Of particular note,
OMB has:

¢ secured the commitment of senior agency officials to increase the number of
government-performed commercial activities that are subject to the dynamics of
public-private competition;

¢ improved the processes agencies use to inventory their commercial and inherently

governmental activities and to identify commercial activities suitable for
competition with the private sector;
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» worked closely with federal managers in developing customized competition
plans to reflect differing agency missions, priorities, and workforce mixes and
enable the institutionalization of public-private competition in a responsible and
reasonable manner;

» strengthened policies and procedures for conducting public-private competitions,
so agencies are effectively positioned to select the best public or private provider
that can help them meet their needs; and

* negotiated scorecards with each agency to track agency progress and trigger
adjustments when results fall short of expectations.

1 am particularly grétiﬁed b}; the improvements we have mgde to the policies and
procedures for conducting public-private competitions. These changes, which are
reflected in the recently issued revisions to Circular A-76, give federal managers the
means to bring about improved program performance and lower costs for their agencies.
Today, I would like to discuss some of the market-based, results-oriented changes we
have made to Circular A-76. 1 will then brieﬂy mention the additional management steps

we are taking to ensure the success of competitive sourcing over the longer term.

Revisions to Circular A-76

Despite the commitment of our federal managers, overall use of competitive
sourcing has been weak. This underutilization is not surprising.‘ For a long time, the
acquisition community has argued that the benefit derived from public-private
competitions could be much greater if performance decisions were made within more
reasonable timeframes, processes were more accommodating to agency needs, and
greater attention was given to holding sources accountable for their performance. To
address these and other shortcomings, Circular A-76 has been revised to provide a

number of results-driven features. Let me highlight a few of them for you.
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1. Time limits for completing competitions. Timeframe standards have been
incorporated into the revised Circular to instill greater confidence that agencies will
follow through on their plans and ensure the benefits of competition are realized. Under
the revised Circular, a standard competition must generally be conducted within a 12-
month period: beginning on the date the competition is publicly announced and ending
on the date a performance decision is made. A "standard competition” is the general
competitive process required by the revised Circular when an agency selects a provider
based on formal offers or tenders submitted in response to an agency solicitation. The
revised Circular provides that the agency's competitive sourcing official (CSO) -- i.e., the
official within the agency responsible for implementing the Circular -- may extend the
12-month period by 6 months with notification to OMB. Streamlined competitions,
which I will describe in a moment, must generally be completed within a 90-day period.

Agencies will be required to publicly announce, through FedBizOpps, the
beginning of competitions, performance decisions made at the end of a competition, and
any cancellation of an announced competition. Announcements of competition and
performance decisions must also be publicized locally.

I should emphasize that the new competition timeframes are not intended to
truncate planning, Effective agency planning is a critical prerequisite for sound sourcing
decisions and is especially important for agencies that lack experience in conducting
public-private competitions. OMB deliberately structured the Circular so that
timeframes, for either standard or streamlined competitions, will not begin to run until

preliminary planning has been completed.
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2. More accommodating processes. The revamped Circular is designed to better

accommodate agency needs in the conduct of source selections. Options available to the

agencies include the following:

L

Expanded opportunities to consider best value. Under the revised Circular, agencies

have more leeway to take non-cost factors into account during source selection. For
example, an agency may conduct a phased evaluation source selection process to
consider alternative performarnce levels that sources may wish to propose. If non-cost
factors are likely to play a significant role in the selection decision, an agency may,
with certain parameters, conduct a tradeoff source selection process similar to those
authorized by the Federal Acquisition Regulation (FAR). The Circular limits use of
tradeoffs to: (1) information technology dctivities, (2) contracted commercial
activities, (3) new requirements, (4) segregable expansions, or (5) activities approved
by the CSO before public announcement, with notification to OMB.

Use of streamlined competitions. The prior Circular authorized a "streamlined cost-
comparison process.” The revised Circular builds on this foundation to create a more
versatile process so that agencies may efficiently capture the benefits of public-
private competition without the burdens associated with past processes. For activities
performed by 65 or fewer full-time-equivalent employees (FTEs), the new
streamlined competition gives agencies considerable latitude to make cost-effective
choices. For example, when determining an estimated contract price for performing
the activity with a private sector source, an agency may use documented market
research or solicit proposals in accordance with the FAR. Agencies may use

streamlined acquisition tools, such as a Multiple Award Schedules contract to obtain
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proposals from the private sector. Irrespective of the tools used to compare the cost
of performance between the private and public sectors, agencies must document that
their decisions are cost-effective before engaging sources to provide services. The
Circular provides a streamlined form for agencies to document their business
decisions in a simple and straightforward manner.

In light of the significant efficiencies offered by the new streamlined competition
process and the general goal of relying on public-private competitions, OMB has
eliminated the practice of direct conversions. This change is intended to address the
criticism that direct conversions encourage agencies to go directly to contract as a
matter of administrative convenience, even where a more efficient, cost-effective
government organization could be the better alternative. The new streamlined
competition process retains the best features of direct conversions -- namely,
significant flexibility and minimal burden -- and combines them with the opportunity
to make better economic decisions by considering the abilities of sources from both
sectors.

Of course, streamlined procedures, like other parts of the Circular, must be read in
conjunction with existing law. Consider, for example, a situation where an agency
need could be met by a service that the agency, if it chose to contract with the private
sector, would be required to procure from a nonprofit agency employing people with
severe disabilities under the Javits-Wagner-O'Day (JWOD) Act. In this case, the
nonprofit agency would be the sole representative of the private sector in the agency's
comparison of costs between the public and private sectors. While an agency could

not directly convert activities to performance by a nonprofit JWOD agency under the
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revised Circular, the Circular's streamlined competition form would provide an easy
method of demonstrating that the nonprofit could provide the service in a more cost-
effective manner than the government provider and at a fair market price, as the law
expects when an agency contracts with a nonprofit JWOD agency.

e Consideration of innovative alternative practices. OMB recognizes that the nature of
service delivery is constantly changing and our processes must be able to meet
taxpayer needs in this dynamic environment. We must always be on the lookout for
better ways of carrying out federal missions. To encourage innovation and continual
improvement, the revised Circular provides a process by which agencies, with OMB's
prior written approval, may deviate from the processes prescribed in the Circular.

While we must be forward thinking, we must also ensure that deviations are used

only when there is good reason to believe significant benefit may be offered and
when alternative processes are transparent and impartial. OMB believes the new
standard and streamlined competition processes should effectively accommodate
agency needs for the vast majority of public-private competitions and will carefully
review deviation requests to determine if they are justified.

3. Post-competition accountability. During the revision process, we heard
numerous complaints regarding weaknesses in post-competition oversight. Among other
things, the old Circular required post-competition reviews only for 20 percent of the
functions performed by the government following a cost comparison. As a result, even
where competition has been used to transform a public provider into a high-value service
provider, insufficient steps have been taken to ensure this potential translates into positive

results.
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Under the revised Circular, agencies will be expected to implement a quality
assurance surveillance plan and track execution of both standard and streamlined
competitions in a government management information system. Irrespective of whether
the service provider is from the public or private sector, agencies will be expected to
record the actual cost of performance and collect performance information that may be
considered in future competitions.

4. Balanced and fair practices. If we are to achieve good results from public-
private competitions, we must facilitate the type of robust participation that will bring
market pressures to bear, and embrace even-handed practices that result in performance
by the best source, irrespective of the sector. The revised Circular seeks to improve
public trust in sourcing decisions by reinforcing mechanisms of transparency, fairness,
and integrity. In doing so, we have paid particular attention to the new features of the
Circular, hoping to reassure critics that changes are intended to improve results, not
weaken a source's ability to demonstrate its capabilities. These safeguards include the
following.

e Establishment of firewalls. The revised Circular establishes new rules to avoid the 7
appearance of a conflict of interest. In particular, the revised Circular separates the
team formed to write the performance work statement (PWS) from the team formed
to develop the most efficient organization (MEO) -- i.e., the staffing plan that will
form the foundation of the agency's tender. In addition, the MEO team, directly
affected personnel and their representatives, and any individual with knowledge of
the MEO or agency cost estimate in the agency tender will not be permitted to be

advisors to, or members of, the source selection evaluation board.
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Assurance that decisions are cost-gffective. While agencies will have greater leeway

to consider non-cost factors in standard competitions and more options for comparing
public and private sector performance in a streamlined competition, the Circular has
been designed to ensure that cost remains a dominant consideration in all agency
decisions. For example, the specific weight given to cost or price must be at least
equal to all other evaluation factors combined in a m'adeoff source selection unless
quantifiable performance measures can be used to assess value and can be
independently evaluated.

With respect to streamlined competitions, the revised Circular incorporates -
mechanisms to ensure that agencies act as responsible stewards. First, as I noted a
few moments ago, the revised Circular requires ageneies to publicly announce both
the start of a streamlined competition and the performance decision made by the
agency. The notice announcing the initiation of a compétition must include, among
other things, the activity being competed, incumbent service providers, number of
government personnel performing the activity, names of certain competition officials,
and the projected end date of the competition. Second, agencies must document cost
calculations and comparisons on a standardized streamlined competition form. The
official who documents the cost estimate for agency performance must be different
from the one who documents cost estimates for performance by either the private
sector or a public :reimbursable source. Finally, the agency must certify that the

performance decision is cost-effective.
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Challenges. The revised Circular authorizes challenges to standard competitions by
directly interested parties. Directly interested parties may challenge: (I)a
solicitation, (2) the cancellation of a solicitation, (3) a determination to exclude a
tender or offer from a standard competition, (4) a performance decision, including,
but not limited to, compliance with the costing provisions of the Circular and other
elements in an agency's evaluation of offers and tenders, or (5) a termination or
cancellation of a contractor or letter of obligation where there is an allegation that
such action is based on improprieties concerning the performance decision. Rather
than perpetuating a separate A-76 administrative process, agencies will be expected to
rely on the agency protest process set forth in the FAR.

Even before committing to conduct a competition, agencies will be held
accountable for making rationally-based, good faith decisions. In preparing
inventories of their activities, agencies will now be required to prepare written
justifications if the agency concludes that a commercial activity is eligible but not
appropriate for private sector performance. (In agencies' initial inventory
submissions to OMB for fiscal year 2002, commercial activities exempt from
competition outnumbered those subject to competition.) These justifications will be
available to the public, upon request. Interested parties will continue to be able to
challenge the classification of an activity as inherently governmental or commercial.
For the first time, interested parties will also be allowed to challenge the rationale
(i.e., "reason code") given for government performance of a commercial activity or
the determination that a comumercial activity is suitable for a streamlined or standard

cbmpetition,
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Ensuring the long-term success of competitive sourcing

Mr. Chairman, as you can see, OMB, in concert with our sister Executive Branch
agencies, have taken significant steps to improve the processes agencies use for
determining whether a commereial activity will be performed by a public or private
source. While these changes should make public-private competitions more manageable
and effective, OMB recognizes that better guidance is only one ingredient for success.
Agencies need a knowledgeable and committed management support structure to
implement the Circular if competitive sourcing is to become an institutional force for
better program performance over the long term. For this reason, we are taking a number
of actions to make sure agencies have the necessary support structures in place.

First, we are requiring agencies (including the Military Departments) to establish
a program office that will be responsible for the daily implementation and enforcement of
the Circular. Effective oversight will serve to enhance communications and facilitate
sharing of experiences within the agency so agencies may reinforce their successes and
make adjustments where shortfalls occur. This type of communication may be especially
helpful to government providers, many of whom have told us they have the capability to
be highly competitive but lack the private sector’s insight and experience in competing
for work.

Second, the Federal Acquisition Council (FAC) has created a working group to
address common agency needs. Last week, for example, the working group hosted a
government-wide conference to acclimate agencies 1o the principles and new processes of
the revised Circular. A number of private consultants participated on a panel to offer

their ideas on effective planning. In the coming months, the working group will assist in

10
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facilitating the posting of lessons learned and best practices on SHARE 4-76!, a Defense
Department management system used to disseminate knowledge, information, and
experiences about public-private competitions. Through SHARE A-76/, agencies will be
able to routinely use current experiences to inform and improve competition practices and
decision making. The working group's efforts, like others sponsored by the FAC, should
help agencies to better understand and successfully implement the Administration's
vision for a market-based government.

Third, OMB intends to meet with managers at the "scorecard" agencies over the
coming months to understand what, if any, agency-unique challenges management faces
and how we can help them in meeting these challenges. The faster challenges are
identified and addressed, the sooner agencies will be in a position to take routine
. advantage of the improved competition processes and the benefits they will generate. To
determine if the initiative is taking hold, we will look behind the competition plans for
evidence of sound strategic planning, quality and timely competitions, and the like.

These are important indicia of the likely long-term success of competitive sourcing.

Conclusion

While there is a certain comfort level in maintaining the status quo, our taxpayers
simply cannot afford -- nor should they be asked to support -- a system that operates at an
unnecessarily high cost because many of its commercial activities are performed by
agencies without the benefit of competition. For this reason, the Administration has
called upon agencies to transform their business practices and increase the amount of

government-performed commercial activities that are subject to competition. In doing so,
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we have provided tools for meeting this objective in a responsible and fair manner. I
appreciate the Committee's ongoing interest in competitive sourcing and hope the
acquisition community will give these tools a reasonable chance to take hold as we work
together to bring lasting improvements in the performance of government.

This concludes my prepared statement. I would be pleased to answer any

questions you may have.

12
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Mr. SHAYS. Mr. Grone.

Mr. GRONE. Thank you, Chairman Shays.

Mr. Shays and distinguished members of the committee, I am
pleased to have this opportunity to appear before you today to dis-
cuss the revision to OMB Circular A-76 and its expected impact on
the Department of Defense.

We know the forces of competition produce more efficient services
at reduced cost to the taxpayer, regardless of who performs these
services. We were successful at achieving savings under the old
Circular, and we believe the new Circular provides an opportunity
to strengthen the efforts of employees, industry and managers of
a competitive sourcing program to produce the best outcome that
meets the mission needs of the Department in the most cost-effec-
tive and efficient manner.

The administration through OMB has taken significant steps to-
ward these objectives by providing a competitive framework that
promotes fairness, transparency and accountability. The Depart-
ment’s initiatives support the President’s vision of a market-based
government used to achieve our President’s Management Agenda
goals for competitive sourcing. We intend to use the new Circular
to meet the Department’s competitive sourcing targets.

As we implement the new Circular, we will review our ongoing
programs to determine how best to comply with the Circular’s tran-
sition objectives. A smooth transition is absolutely essential. We be-
lieve the credibility of the new process depends upon the successful
execution of these initial competitions. As we start competitions
using the new procedures, we need to ensure responsible officials
are properly trained for new and expanded duties.

We will continue to work closely with our dedicated and re-
sourceful work force to promote the fairness, transparency and ac-
countability the Circular advocates as the Department implements
the new procedures. Employee involvement in our competitions has
been essential to successful results, and we will ensure their con-
tinued participation as we implement the new process. Clearly de-
fined representatives of directly affected employees as outlined in
the Circular brings standardization to the process, ensuring the
ability of employees to participate fully while avoiding the appear-
ance of conflicts of interest.

We believe there are significant positive elements of the new Cir-
cular: The designation of competitive sourcing officials and central-
ized management are crucial to spreading best practices and avoid-
ing common pitfalls of competitions in the past.

Clear and unambiguous application of the Federal Acquisition
Regulations in combination with the Circular require contracting
officers to evaluate all prospective providers, private and public, in
a single evaluation process that will enhance transparency. The use
of a one-step process should help level the playing field for all par-
ticipants, mitigating a common complaint about past competitions.

The new Circular’s emphasis on preliminary planning recognizes
a long-standing need for proper preparation. Proper preliminary
planning leads to better packaging of activities for competition and
avoids negatively impacting on Federal employees. Preliminary
planning is among the most important improvement to facilitate re-
ducing the length of the process.
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OMB’s new tradeoff source selection process promotes best-value
competitions and is available to all agencies except the Department
of Defense. At the present time, we are limited to the lowest-cost
provider due to the statutory limitations imposed by section 2462
of title 10, United States Code. The Department continues to be-
lieve relief from this limitation would further encourage innovation
by both the public and private providers and significantly improve
the quality of services. We continue to urge the Congress to adopt
this part of the Secretary’s transformation legislative package to
put us on a par with our sister Federal agencies who are not lim-
ited in this fashion.

Mr. Chairman, the Department is pleased that the new Circular
recognizes DOD’s A—76 costing expertise and requires use of our A—
76 costing software known as COMPARE for all Federal agencies.
Costing the government will remain a challenging part of the pub-
lic-private competition process, but standardization allows all par-
ties to understand the rules that are used.

The knowledge management Web site developed by the Depart-
ment known as SHARE A-76! will continue to promote the sharing
of best practices resulting from A—76 competitions conducted by all
Federal agencies.

In spite of all the anticipated positives of the new Circular, we
do anticipate for a period of time we will likely have a program op-
erating under two sets of rules to some degree. The new Circular
will apply to a number of ongoing competitions while some in-
progress competitions will need to be completed under the old Cir-
cular. We will make public announcements of competitions requir-
ing transition by the Circular and ensure the requirements of the
new and old Circulars are not combined to the advantage of any
party.

Again, I want to emphasize it does not matter who wins public-
private competitions as long as the decision delivers results, serv-
ices at the best value for the taxpayer.

As of June 1, 2003, the Department of Defense has completed
competitions in excess of 71,000 positions; and this exceeds the 15
percent competitive sourcing target negotiated with OMB for this
fiscal year. By reaching this target, we hope to be among the first
Federal agencies to reach yellow status on the score card.

Mr. Chairman and committee members, thank you again for the
opportunity to address these important issues today; and I'm happy
to answer any questions you may have.

Mr. SHAYS. Thank you, Mr. Grone.

[The prepared statement of Mr. Grone follows:]
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