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DRAFT - FOR DISCUSSION PURPOSES ONLY

FISHTAIL LLC

BUSINESS PURPOSE

In sarly 2000, Enron identified the pulp and paper markets as an industry in which Enren could
apply its wholesale trading model. Additionally, It was determined that to gain a position in the
pulp and paper markets, Enron would need to acquire pulp and paper assets.

Therefore, inmid 2000, Enron began negotiations with several prominent third party venture
capital companies aimed at forming a partnership for the purpose of expanding Enron’s pulp and
paper trading business through acquisitions of assets in the pulp and paper industsy.

After extensive due diligence and negotiations hetwsen the potential investors and Enron, each
agreed that the fair value of Enron’s existing pulp and paper trading business was approximately
$200 million. This amount was also validated by an analysis performed by an independent
investment bank. The bock value of Enror's pulp and paper trading business was approximately
$85 million, which consisted primarily of existing trading contracts carried at their fair value. In

s} ber 2000, b of Issues unrelated to the busi valuation, Enron and the potential
investors ended their nagotiations regarding the partnership.

In tate 2000, Enron began negotiating with other potential investors including LIM. Enron, LiM
and a third party investment bank executed the transaction, as discussed in detall below, on
December 22, 2000. Al parties acknowiedged that additional investors might be needed ta
replace of supplement LJM's participation in order to expand the pulp and paper business in the
future.

TRANSACTION DESCRIPTION

Formation

In December 2000, Envon and Arinapuma LLC (an enfity created by a third parly investment bank
and LJM) formed Fishtall LLG (the Company} to engage in the following:

+ develop efficient and price-transparent markets in the pulp and paper and lumber
businesses through the establishment and operation, acting as a principal, of a real-time
physical and financial trading system, together with the associated commercial activities,
encompassing the execution and delivery of trading contracts related to the purchase and
sale of physical pulp and paper products;

s the marketing and provision of financial risk i 1t services or ¢ {such as
swap agreements and option agreements) salely relating to the price of pulp and paper
and tumber.

The term of the Comparny was for five years at which time the Company wil dissolve and
liquidate in accordance with its capital accounts.

Enron contributed its existing puip and paper business in exchange for all of the Class A and
Class C membership interests. Annapurna contributed approximately $8 million and a
commitment to contribute an additional $42 million In cash in exchange for all of the Class B
membership interest of the Partnership. Annapurna Is capitalized with $8 million in equity from
LJM and a $42 million committed credit facility from a third party investment bank. The Company
used the $8 million received from Annapurna to initially purchase Envon demand notes.

ECa000015282

Permanent Subcommitiee on lnvesﬁgzﬁonsl
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DRAFT - FOR DISCUSSION PURPOSES ONLY

Governance

As the Class A member, Enron was responsible for managing the affairs of the Company. In
doing so, Enron made available the necessary personne! to conduct the business of the
Company, including the day-to-day trading and risk management transactions. Enron was
entitled to reimbursement of its actual and allocated costs and expenses of administering the
affairs of the Company.

At any time, with or without cause, Annapurna would be able to cause the management
responsibilities of the Company, granted to Enron as Class A member, to be assumed by a board
of directors composed of four members (the Board), of which Enron and Annapurna would each
appoint two members. The agreements also stated that as long as Annapurna was controlled by
LJIM, Annapurmna could not cause the management responsibilities with respect to the Company
to be assumed by the Board unless a majority of LJM's Advisory Committee approved such
action.

Upon appointment, the Board would assume all of the management powers and responsibilities
with respect to the Company previously granted to the Class A member. In addition to the above
rights, Annapurna was required to consent to several actions by the Company in order for them to
be effective. These actions included, but were not limited to, the following:

» issuance of additional membership interests or issue debt instruments or securities;

e execution, modification, termination or the waiver of any right under any agreement or
contract between the Company and Enron, or an affiliate of Enron;

« setting the Company's financial policies regarding capital structure, including the
issuance or retirement of debt or membership interests.

Economics

As the Class B interest holder, Annapurna was entitled to receive a preferred return of Libor plus
7% on its $50 million investment in the Company. Enron, as the Class C interest holder would
bear all of the net realized trading losses up to $200 million and was entitied to receive all
earnings in excess of Annapurna’s preferred retum. Annapurna would bear any net realized
trading losses in excess of $200 million until its capital account was extinguished.

In return for participating in the Company, Enron paid LJM a one time, upfront fee of $350,000.
Neither Annapurna nor LJM had any rights to sell its interest in the Company to Enron nor did
Enron guarantee LJM's investment in either Annapurna or the Company. '

Other

Enron and Annapurna also entered into an administrative services agreement whereby Enron
agreed to provide certain administrative services to Annapuma in exchange for receiving any
cash that would otherwise be available for distribution to the members of Annapuma after
payment of all fees, expenses, any principle and interest owed to a third party investment bank
and the stated equity return of 15% of Annapurna’s equity holders.

Enron accounted for its investment in the Company under the equity method of accounting.
Enron’s cost basis in its pulp and paper trading business of approximately $85 million was
“carried-over” and represented its basis in the Company. Enron recognized no gain or loss on
the formation of the Company.

ECa000015283
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SUBSEQUENT TRANSACTIONS

In December 2000, subsequent to the formation of the Company, Enron sold its Class C interest
in the Company to Caymus Trust (Caymus), a special purpose vehicle, for $200 million. As a
result of the sale, Enron recorded a gain of approximately $115 million, which equals the
difference between the sale price and Enron’s cost basis in the Company. Caymus is capitalized
with 97% debt and 3% equity from unrelated third parties. Caymus’ debt was secured by a total
return swap written by Enron.

In June 2001, a third party investor and Enron formed Sundance industrial Partners L.P. to
provide capital to expand the pulp and paper business. Upon formation, the partners of
Sundance contributed their pulp and paper business assets and cash, which were used to
purchase Annapurna and Caymus’ interest in the Company for $8.5 million and $207.3 million,
respectively.

Surmmary

Transaction:
¢ LJM purchased equity in SPE that formed a partnership with Enron

Qutcome:
* LJM received fees of $350,000
*  LJM received return of $8MM capital plus 15% return on capital

ECa000015284
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AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT
OF

. FISHTAIL LLC
A Delaware Limited Liability Company

This AMENDED AND RESTATED LIMITED LIABILITY COMPANY AGREEMENT OF
FISHTAIL LLC (this “Agreement”), dated as of December 19, 2000 (the “Effective Date”), is
adopted, executed and agreed to, for good and valuable consideration, by Enron North America
Corp., a Delaware corporation (“£NA"), and Annapurna LLC, a Delaware limited liability company
(“Annapurna’).

RECITALS

1. Fishtail LLC (the “Company’) was formed as a Delaware limited liability company on
December 18, 2000 (the “Formation Date™), by the filing of a Certificate of Formation (the
“Delaware Certificate™) with the Delaware Secretary of State. ENA was admitted to the Company
as the initial Member, effective as of the Formation Date, pursuant to that certain Limited Liability
Company Agreement of the Company, dated as of the Formation Date (the “Original Agreement”).

2. ENA and Annapumna now desire to amend and restate the Original Agreement in its
entirety and, in connection therewith, to evidence the admission of Annapurna as a Member.

3. It is the intention of the Members that the Company will conduct business as
described herein from and after the Effective Date with the Members as all of the members of the
Company.

NOW THEREFORE, for good and valuable consideration, ENA and Annapuma hereby
amend and restate the Original Agreement as follows:

ARTICLE 1
DEFINITIONS

1.01  Rules of Construction. Unless the context requires otherwise: (a) the gender (or lack
of gender) of all words used in this Agreement includes the masculine, feminine, and neuter; (b)
references to Articles and Sections refer to Articles and Sections of this Agreement; (c) references to
Exhibits are to the Exhibits attached to this Agreement, each of which is made a part hereof for ali
purposes; (d) all accounting terms not specificatly defined herein shall be construed in accordance
with generally accepted accounting principles in the United States, except with respect to Capital
Accounts and the items used in computing the Capital Accounts and except as otherwise specified
herein; (¢) the words “hereof,” “herein,” “hereby,” “hereunder” and other similar terms refer to this
Agreement as a whole; (f) in the computation of periods of time, the word “from” means “from and
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including” and the words “to” and “until” mean “to but excluding;” (g) a reference to a Person
includes the successors and permitted assigns of such Person but such reference shall not modifythe
terms govemning the assignment of rights and obligations hereunder; (h) the term “including’ means
“including, without limitation,” (i} references to applicable Laws refer to such applicable Laws as
they may be amended from time to time, and references to particular provisions of an applicable Law
include any corresponding provisions of any succeeding applicable Law, and (j) references to money
refer to legal currency of the United States of America.

1.02  Definitions. As used in this Agreement, the following terms have the respective
meanings set forth below or set forth in the Sections referred to below (and grammatical variations of
such terms have correlative meanings):

AAA - Section 10.12.

Act - the Delaware Limited Liability Company Act, 6 Del. C. §18-101 ¢t. seq,, as amended
from time to time.

Administrative Services Agr - the Administrative Services Agreement dated of even
date herewith between ENA and Annapurna.

Affiliate - with respect to any Person, any Person directly or indirectly controlling, controlled
by or under common control with such Person; provided that references to Affiliates of Enron shall
refer also to (i) any Person in which Enron retains voting or management control, (ii) any Person in
which Enron retains, directly or indirectly, economic exposure to or ownership of no less than 20%
of the camings of such person, and (iii) any Person formed as part of a structured financing
transaction involving Enron or another Affiliate of Enron. For the purpose of this definition and
Section 6.03, “control” {including, with correlative meanings, the terms “controlling”, “controlled
- by” and “under common control with"), as used with respect to any Person, mean the possession,
directly or indirectly, of the power to direct or cause the direction of the management and policies of
such Person, whether through the ownership of voting securities or by contract or agency or
otherwise,

Agreement - introductory paragraph.

Annapurna Majority - the vote or of mernbers holding in the aggregate 51% or more
of the membership interests in Annapurna.

Annapurna Rights - Section 6.06.
Arbitration Notice - Section 10.12.

Arbitrator - Section 10.12.
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Assignee - any Person that acquires a Membership Interest or any portion thereof through a
Disposition; provided, however, that, an Assignee shall have no right to be admitted to the Company
as a Member except in accordance with Sections 3.03(a) and 3.03(c).

Board of Directors - Section 6,05,

Book Value - with respect 1o any property, such property’s adjusted basis for federal income
tax purposes, except as follows:

{a}  The initial Book Value of any property contributed by a Member to the Company
shall be the fair market value of such property as determined by the Class A Member;

(b)  TheBook Values of all property shall be adjusted to equal their respective fair market
values as d ined in d with Section 6,01(c¢) in conncction with a Mark-to-Market Event;

{¢}  The Book Value of any property distributed to any Member shall be the fair market
value of such property as determined in accordance with Section 6.01(c); and

{d)  The Book Values of all property shall be increased (or decreased) to reflect any
adjustments to the adjusted basis of such property pursuant to Code Section 734(b) or Code Section
743(b), but only to the extent that such adjustments are taken into account in determining Capital

Accounts pursuant to Treasury Regulation Section 1.704-1(b}2)(iv)(m) and clause (f) of the
definition of Profits and Losses.

If the Book Value of property has been determined or adjusted pursuant to ¢l (a), (b} or (d)
hereof, such Book Value shall thereafter be adjusted by the Depreciation laken into account with

" respect to such property for purposes of computing Profits and Losses and other items allocated
pursuant to Article 5.

Business Day - any Day other than a Saturday, a Sunday, or a holiday on which comﬁemiai
banks in the State of New York or the State of Texas are closed. )

Capital Account - Section 4.06.

Capital Contribution - with respect to any Member, the amount of money and the net agreed
value of any assets (other than money) contributed to the Company by the Member. Any reference in
this Agreement to the Capital Contribution of a Member shall include a Capital Contribution of its
predecessors in interest.

Claim - any and all judgments, claims, causes of action, demands, lawsuits, suits,
proceedings, Governmental investigations or audits, losses, assessments, fines, penalties,
administrative orders, obligations, costs, expenses, liabilities and damages (whether actual,
consequential or punitive), including interest, penalties, reasonable attorney’s fees, disbursements
and costs of investigations, deficiencies, levies, duties and impasts.
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Class A Member - ENA and any other Person hereafter admitted to the Company as a Class
A Member as provided in this Agreement, but such term does not include any Person who has ceased
to be a Class A Member in the Company.

Class A Membership Interest - the Membership Interest held by a Class A Member.

Cluss B Member - Annapurna and any other Person or Persons herzafter admitted to the
Company as a Class B Member as provided in this Agreement, but such term does not include any
Person who has ceased to be a Class B Member in the Company.

Class B Membership Interest - the Membership Interest held by a Class B Member.

Class € Member - ENA and any other Person hereafler admitied to the Company as a Class
C Member as provided in this Agreement, but such term does not include any Person who has ceased
to be a Class C Member in the Company.

Class C Membership Interest - the Membership Interest held by a Class C Member.
Code - means the Intemnal Revenue Code of 1986, as amended.

Contmitment - means, subject in each case to adjustments on account of Dispesitions and
issuances of new Membership Interests as provided in this Agreement, the amount specified for such
Membership Interest as its Commitment on Exhibit A hereto.

Company - Recital 1.

Conveyance - the Conveyance and Agreement in the form attached hereto as Exhibit C
hereto whereby the Permitted Assets are transferred to the Company as the Capital Contribution of
the Class A Member, as amended from time to time. '

Confidential Information - all information and data (whether oral, written, or electronic, and
including all copies thereof) that are furnished or submitted to a Member or its Affiliates with respect
to the Company and its subsidiaries. Notwithstanding the foregoing, the term “Confidential
Information™ shall not include any information that (a) is in the public domain at the time of its
disclosure or thereafier, or (b) has been independently acquired or developed by a Member or its
Affiliates, in each case other than as a result of a disclosure by a Person in contravention of a duty
not to disclose such information.

Credit Agreement — the Credit Agreement dated as of December 19, 2000, among

Annapurna, the Lenders party thereto, and The Chase Manhattan Bank, as Administrative Agent and
as Collateral Agent,

Day - a calendar day; provided, however, that, if any peried of Days referred to in this
Agreement shall end on a Day that is not a Business Day, then the expiration of such period shall be
automatically extended until the end of the first succeeding Business Day.
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Delaware Certificate - Recital 1.
Delinquent Member - Section 4.04.

Depreciation - for each fiscal year, an amount equal to the depreciation, amortization or
other cost recovery deduction allowable for federal income tax purposes with respect to property for
such fiscal year, except that (A) with respect to any property the Book Value of which differs from
its adjusted tax basis for Federal income tax purposes and which difference is being eliminated by
use of the “remedial method” pursuant to Treasury Regulation Section 1.704-3(d), Depreciation for
such fiscal year shall be the amount of book basis recovered for such fiscal year under the rules
prescribed by Treasury Regulation Section 1,704-3(d)(2), and (B) with respect to any other property
the Book Value of which differs from its adjusted tax basis at the beginning of such fiscal year,
Depreciation shall be an amount which bears the same ratio to such beginning Book Value as the
federal income tax depreciation, amortization, or other cost recovery deduction for such fiscal year
bears to such beginning adjusted tax basis; provided that if the adjusted tax basis of any property at
the beginning of such fiscal year is zero, Depreciation with respect to such property shall be
determined with reference to such beginning value using any reasonable method selected by the
Class A Member.

Designated Business - means the use of the wholesale business model heretofore developed
by the Wholesale Services Group of Enron for the creation of value by the development of efficient
and price-transparent markets in the Pulp and Paper and Lumber businesses through the
establishment and operation, acting as a principal, of a real-time physical and financial trading
system, together with the associated commercial activities, encompassing the execution and delivery
of trading contracts relating to the purchase and sale of physical products in the Pulp and Paper and
Lumber businesses, and the marketing and provision of financial risk management services or
contracts (such as swap agreements and option agreements) solely relating to the prices of physical
products produced in the Pulp and Paper and Lumber businesses and to price differentials relating to
such physical products between different delivery points, times or grades.

Dispose, Disposing or Disposition - with respect to any asset (including a Membership
Interest or any portion thereof), a sale, assignment, transfer, conveyance, gift, exchange or other
disposition of such asset, whether such disposition be voluntary, involuntary or by operation of
applicable Law, including the following: (a) in the case of an asset owned by a natural person, a
transfer of such asset upon the death of its owner, whether by will, intestate succession or otherwise;
(b) in the case of an asset owned by an entity, (i) a merger or consolidation of such entity (other than
where such entity is the survivor thereof), (ii) a conversion of such entity into another type of entity,
or (iii) a distribution of such asset, including in connection with the dissolution, liquidation,
winding-up or termination of such entity; and (c) a disposition in connection with, or in lieu of, a
foreclosure of an Encumbrance; but such terms shall not include the creation of an Encumbrance.

Dispute - Section 10.12.

Disputing Member - Section 10.12.
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Disqualifying Disposition - means any Disposition of any Member’s Membership Interest if
and fo the extent that giving effect thereto would cause the Company to be a “publicly traded
partnership” under the Code and applicable regulations thereunder.

Dissolution Event - Section 9.01.

Distribation Date - June 30 and December 31 of each year, commencing with June 30, 2001
and ending upon a Dissolution Event; provided that if any Distribution Date would otherwise fall on
aDay that is not a Business Day, then the relevant Distribution Date will be the first following Day
that is a Business Day unless that Day fails in the next calendar month, in which case that date will
be the first preceding Day that is a Business Day.

Effective Date - introductory paragraph.

E ber, Ei bering, or Ei brance - the creation of a securityinterest, lien, pledge,
mortgage or other encumbrance, whether such encumbrance be voluntary, involuntary or by
operation of applicable Law.,

Eunron - Enron Corp., an Oregon corporation and its successors.

Excluded Activity - means any activity of any kind or character other than the Designated
Business.

FAA - Section 10.12.
Fiscal Year - means the year commencing on each January 1 and ending on each December

31
: Formation Date - Recital 1.

Tndemnification Ag i - means the Indemnification Agreement dated as of the Effective
Date by and among Enron, The Chase Manhattan Bank and Anmapurna.

Initial Capital Contribution - means the initial Capital Contribution made by a Member
pursuant to Section 4.01,

Interest Centificates - Section 3.02.
Investment Company Aet - The Investment Company Act of 1940, as amended.
Law - means any law, treaty, statute, rule, regulation, order, code, judgment, decree,

injunction, writ, requirement or decision of or agreement with or by any government or governmental
department, commission, board, court, authority or agency having jurisdiction of the matter in

question.
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Lenders - has the meaning assigned to it in the Credit Agreement.

LIBOR - means an interest rate that is (a) the rate per annum (rounded upward, if not an
integral multiple of 1/100 of 1%, to the nearest 1/100 of 1% per annum) appearing on Telerate Page
3750 (or any successor page) as the London interbank offered rate for deposits in Dollars at
approximately 11:00 a.m. (London time) two business days before the first day of the relevant
Quarterly Period for a term comparable to such Quarterly Period; (b) if for any reason the rate
specified in clause (a) of this definition does not so appear on Telerate Page 3750 (or any successor
page), the rate per annum (rounded upward, if not an integral multiple of 1/100 of 1%, to the nearest
1/100 of 1% per annum) appearing on Reuters Screen LIBO page (or any successor page) as the
London interbank offered rate for deposits in Dollars at approximately 11:00 a.m. (London time) two
business days before the first day of such Quarterly Period for a term comparable to such Quarterly
Period; provided, however, if more than one rate is specified on Reuters Screen LIBO page (or any
successor page), the applicable rate shall be the arithmetic mean of all such rates; and (c) if the rate
specified in clause (a) of this definition does not so appear on Telerate Page 3750 (or any successor
page) and if no rate specified in clause (b) of this definition so appears on Reuters Screen LIBO page
(or any successor page), the interest rate per annum (rounded upward to the nearest whole multiple
of 1/16 of 1% per annum if such rate is not such a multiple) equal to the rate per annum at which
deposits in Dollars are offered by the principal office of The Chase Manhattan Bank in London,
England to prime banks in the London interbank market at 11:00 A.M. (London time) two Business
Days before the first day of such Quarterly Period in an amount substantially equal to the estimated
amount of the Preferred Return then due and for a period equal to such Quarterly Period.

Loan Documents — has the meaning assigned to it in the Credit Agreement.
Loans — has the meaning assigned to it in the Credit Agreement.

Lumber - means the harvesting, processing, manufacture, sale and distribution of logs and
raw and finished lumber and lumber products of all grades and types.

Majority - means more than 50.00%.

Majority-in-Interests — with respect to any class of Members, means Members of such class
holding a Majority in Sharing Ratios held by Members of such class.

Mark-to-Market Event - any of the following: (a) the acquisition of a Membership Interest
in the Company by any new or existing Member or the increase in a Member's Capital Account in
exchange for more than a de minimis capital contribution to the Company; (b) the distribution by the
Company to a Member of more than a de minimis amount of property as consideration for a
Membership Interest in the Company or the increase in a Member’s Capital Account; and (c) the
liquidation of the Company within the meaning of U.S. Treasury Regulations Section 1.704-
1(b)2XGi)(g)(1) (other than pursuant to Section 708(b)(1)(B) of the Code); provided that adjustments
pursuant to clauses (a) and (b) above shall be made only if the Class A Member reasonably
determines that such adj ts are y or appropriate to reflect the relative economic
interests of the Members in the Company.
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Mediation Notice - Section 10.12.
Mediator - Section 10.12.

Member - a Class A Member, a Class B Member or a Class C Member, or any Person
hereafter admitted to the Company as a member of the Company as provided in this Agreement, but
‘such term does not include any Person who has ceased to be a member of the Company.

Membership Interest - with respect to any Member, such Member’s limited liability
company interest in the Company, which represents (a) that Member's status as 2 Member; (b) that
Member’s right to receive distributions from the Company; (c) all other rights, benefits and
privileges enjoyed by that Member (under the Act, this Agreement, or otherwise) in its capacity as a
Member, including that Member’s rights to vote, consent and approve and otherwise to participate in
the management of the Company; and (d) all obligations, duties and liabilities imposed on that
Member (under the Act, this Agreement or otherwise) in its capacity as a Member, including any
obligations to make Capital Contributions.

Original Agreement - Recital 1.

Permitted Assets - (a) the property interest conveyed pursuant to the Conveyance, which is
intended to constitute an economic interest equal to 100 % of the net economic benefits or burdens of
existing and future contracts executed in the Designated Business as conducted by the Wholesale
Services Group of Enron for the economic benefit of the Company, but specifically excluding any
economic interest in the economic benefits and burdens of any Excluded Activity; and (b)
investments of Capital Contributions permitted under Section 4.03(b).

Preferred Applicable Rate — with respect to each Quarterly Period, LIBOR plus 7% per
annum.

Preferred Distribution Amount - Section 5.01(d).

- Preferred Return - with respect to Class B Interests for any Quarterly Period, an amount
equal to (a) the Preferred Applicable Rate for such Quarterly Period multiplied by (b) a fraction, the
numerator of which is the number of days in such Quarterly Period and the denominator of which is
365 multiplied by (c) the sum of (i) the Commitments attributable to such Class B Interest as of the
beginning of such Quarterly Period and (ji) all unpaid Preferred Return accumulated prior to such
Quarterly Period in respect of such Class B Interest.

Profits and Losses - for each fiscal year, an amount equal to the Company’s taxable income
or loss for such fiscal year, determined in accordance with Code Section 703(a) (for this purpose, all
items of income, gain, loss, or deduction required to be stated separately pursuant to Code Section
703(a)(1) shall be included in taxable income or loss), with the following adjustments (without
duplication):
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(a) Any income of the Company that is exempt from Federal income tax and not
otherwise taken into account in computing Profits and Losses pursuant to this definition of “Profits”
and “Losses™ shall be added to such taxable income or loss;

(b)  Anyexpenditures of the Company'described in Code Section 705(a)(2)(B) or treated
as Code Section 705(a)(2)(B) expenditures pursuant to U.S. Treasury Regulations Section
1.704-1(b)(2)(iv)(i) and not otherwise taken into account in computing Profits or Losses pursuant to
this definition of “Profits” and “Losses” shall be subtracted from such taxable income or loss;

(¢)  Inthe event the Book Value of any asset is adjusted pursuant to a Mark-to-Market
Event, the amount of such adjustment shall be treated as an item of gain (if the adjustment increases
the Book Value of the asset) or an item of loss (if the adjustment decreases the Book Value of the
asset) from the Disposition of such asset and shall be taken into account for purposes of computing
Profits or Losses;

(d)  Gainorloss resulting from any Disposition of property with respect to which gain or
loss is recognized for Federal income tax purposes shall be computed by reference to the Book Value

of the property Disposed of, notwithstanding that the adjusted tax basis of such property differs from
its Book Value;

(e) In lieu of the depreciation, amortization, and other cost recovery deductions taken into
account in computing such taxable income or loss, there shall be taken into account Depreciation for
such fiscal year, computed in accordance with the definition of Depreciation; and

H To the extent an adjustment to the adjusted tax basis of any asset pursuant to Code
Section 734(b) is required, pursuant to Treasury Regulation Section 1.704-1(b)(2)(iv)(m)(4), to be
taken into account in determining Capital Account balances as a result of a distribution other than in
tiquidation of a Member’s Membership Interest in the Company, the amount of such adjustment shall
be treated as an item of gain (if the adjustment increases the basis of the asset) or an item of loss (if
the adjustment decreases such basis) from the Disposition of such asset and shall be taken into
account for purposes of computing Profits or Losses.

Pulp and Paper - means the processing, manufacture, sale and distribution of wood pulp,
paper and paper products of all grades and types.

Quarterly Period - each period from, and including, the last day of a calendar quarter to, but
excluding, the last day of the next following calendar quarter, provided that (a) the initial Quarterly
Period will commence on, and include, the Effective Date and end on March 31, 2001, and (b) the
final Quarterly Period will end on, but exclude, the date of occurrence of a Dissolution Event.

Securities Act - the Securities Act of 1933, as amended.

Sharing Ratio - subject in each case to adjustments in accordance with this Agreement or in
connection with Dispositions of Membership Interests, from and after the Effective Date the
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percentage specified for a Member as its Sharing Ratio on Exhibit A; provided, however, that the
total of all Sharing Ratios shall always equal 100%.

Subject Person - Section 3.06,

Tax Matters Partner - Section 7.01.

Ferm - Section 2.07.

Transaction Documents - this Agreement, the Conveyance, the Indemnification Agreement,
the Limited Liability Company Agreement of Annapurna, the Administrative Services Agreement

and the Loan Documents.

1.03  Other Definitions. Other terms defined in this Agreement have the meanings so
given them.

ARTICLE2
ORGANIZATION
2.01 Formation; Continuati A dment and Restatement. The Company was

formed as a Delaware limited liability company by the filing of the Delaware Centificate, as of the
Formation Date. ENA and Annapurna hereby continue the Company, pursuant to the tenns and
conditions of this Agreement and the Act. The Agreement amends and restates in its entirety and
supersedes the Original Agreement which shall have no further force or effect.

202 Name. The name of the Company shall continue to be “Fishtail LLC” and all
Company business must be conducted in that name or such other names that comply with applicable
Law as the Class A Member may select; provided that the Class A Member may not choose to
conduct business in any other name, or choose the name of any subsidiary entity owned by the
Company, which includes the word “Annapurna” or any of the names of any of the members of
Annapurna or lender to Annapurna or any other reference to Annapurna or any such member or
lender without the consent of the Class B Member or such member or lender, as the case may be.

2.03  Registered Office; Registered Agent; Principal Office in the United States; Other
Offices. The registered office of the Company required by the Act to be maintained in the State of
Delaware shall be the office of the initial registered agent named in the Delaware Certificate or such
other office {which need not be a place of business of the Company) as the Class A Member may
designate in the manner provided by applicable Law. The registered agent of the Company in the
State of Delaware shall be the initial registered agent named in the Delaware Certificate or such other
Person or Persons as the Class A Member may designate in the manner provided by applicable Law.

The principal office of the Company in the United States shall be at such place as the Class A
Member may designate, which need not be in the State of Delaware, and the Company shall maintain
records there or such other place as the Class A Member shall designate and shall keep the street
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address of such principal office at the registered office of the Company in the State of Delaware.
The Company may have such other offices as the Class A Member may designate.

2.04  Purposes. The purposes of the Company are to engage in the following activities: (i)
holding title to and beneficial ownership of the Permitted Assets, cash received in connection with
the capital contributions referred to in Article 4 and investments permitted by Section 4.03(b), (ii)
engaging, to the extent of ownership of the Permitted Assets, in the Designated Business, (iii) issuing
the Membership Interests referred to in Article 3, (iv) collecting cash proceeds from the Permitted
Assets held by the Company and making the distributions contemplated by Article 5 and paying the
Habilities incurred in respect of Permitted Assets pursuant to the Conveyance and other operating
expenses of the Company and (v) engaging in activities incidental to, resulting from, or otherwise
necessary to facilitate, the activities referred to in the foregoing clauses (i) through (iv) and engaging
in such actions as are expressly required to be taken p to this Agr The Company shait

- not engage in any activity other than those activities referred to in the preceding sentence.

2.05 Powers. The Company shall possess and may exercise all of the powers and
privileges granted by the Act or by any other applicable Law or by this Agreement, together with any
powers incidental thereto, so far as such powers and privileges are necessary or convertient to the

duct, prc ion or attai of the permitted busi purp or activities of the Company.

2.06 Foreign Qualification. Prior to the Company’s conducting business in any
jurisdiction other than Del , the Class A Member shall cause the Company to comply, to the
extent procedures are available and those matters are reasonably within the control of the Class A
Member, with all requirements necessary to qualify the Company as a foreign limited liability
company in that jurisdiction. The Class A Member shall not conduct busi in any jurisdiction
wherein the conduct by the Company of business in such jurisdiction might result in subjecting any
Member to any tax, penalty, liability or cost {other than any such imposed on the Company as a
result of its doing business in such jurisdiction). At the request of the Class A Member, each
Member shall execute, acknowledge, swear to, and deliver all certifi and other instr
conforming with this Agreement that are necessary or appropriate to qualify, continue, and terminate
the Company as a foreign limited liability company in all such jurisdictions in which the Company
may conduct business as permitted by this Section 2.06, and shall supply copies of all such
certificates and other instrumuats (as delivered) to each Member.

2.07 Term. The term of the Company (the “Term™) commenced on the Formation Date
and shall end on December 31, 2005 or at such earlicr time as the Company is dissolved in
accordance with Article 9 hereof. The exi of the Company as a sep legal entity shall

continue until cancellation of the certificate of formation of the Company as provided in the Act.

2.08 Fiscal Year. The fiscal year of the Company for financial statement and Federal
income tax purposes shall be the same and shall end on December 31 of each year, except as may be
required by the Code.

209  Comp ion and Exp Except as otherwise expressly provided in this
Agreement, including Section 6.07 hereof, no Member or Affiliate of any Member shall receive any
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salary, fee, or draw for services rendered to or-on behalf of the Company or otherwise in its capacity
as a Member, nor shall any Member or Affiliate of any Member be reimbursed by the Company for
any expenses incurred by such Member or Affiliate on behalf of the Company or otherwise in its
capacity as a Member, except as otherwise contemplated by the Transaction Documents.

2.10  Independent Activities; Transaciions with Affiliates. The Class A Member and any
of its officers and directors shall be required to devote only such time to the affairs of the Company
as the Class A Member determines in its reasonable discretion may be necessary to manage and
operate the Company and to manage the Designated Business as contemplated by Section 6.01, and
each such Person shall be free to serve any other Person or enterprise in any capacity that it may
deem appropriate in its discretion.

ARTICLE 3
MEMBERSHIP; DISPOSITIONS OF INTERESTS

3.01 Initial Members. ENA was admitted to the Company as the initial Member, effective
as of the Formation Date, pursuant to the Original Agreement.

3.02  (lasses of Members. (a) Effective as ofthe Effective Date, there are hereby created
three classes of Members in the Company, Class A Members, Class B Members and Class C
Mermnbers, and each shall have the respective rights accorded it under this Agreement. ENA’s
Membership Interest is hereby converted into that of the initial Class A Member, and Annapurna is
hereby admitted as the initial Class B Member and ENA is hereby admitted as the initial Class C
Member. The names and addresses of the Members as of the date hereof are set forth on Exhibit A
hereto.

(b)  The Membership Interests of the Members may, at the option of the Class A
Member, be evidenced by certificates (“Interest Certificates™). Interest Certificates shall be in the
form of Exhibit B, together with any changes therein approved by the Class A Member. Interest
Certificates need not be issued for all class of Membership Interests, but if any Interest Certificates
have been issued, an Interest Certificate for any Member shall be issued to such Member upon
request by such Member to the Class A Member, Interest Certificates need not bear a seal of the
Company but shall be executed by the Class A Member (including by facsimile signature) and shall
state the class of Membership Interest represented by such Interest Certificate. The Interest
Certificates shall be consecutively numbered (on a class by class basis). The Class A Member shall
maintain Interest Certificate books and records for the Company. The Class A Member may
determine the conditions upon which a new Interest Certificate may be issued in place of an Interest
Certificate that is alleged to have been lost, stolen or destroyed and may, in its discretion, require the
Member holding such Interest Certificate to give such security in respect thereof as the Class A
Member shall determine. Each Interest Certificate shall bear a legend substantially in the following

form:
THIS SECURITY HAS NOT BEEN REGISTERED UNDER THE
SECURITIES ACT OF 1933, AS AMENDED (THE "SECURITIES ACT")
Houstonfishtai
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AND MAY NOT BE OFFERED OR SOLD UNLESS IT HAS BEEN
REGISTERED UNDER THE SECURITIES ACT OR UNLESS AN
EXEMPTION FROM THE REGISTRATION REQUIREMENTS THEREOF
IS AVAILABLE (AND, IN SUCH CASE, AN OPINION OF COUNSEL
REASONABLY SATISFACTORY TO THE COMPANY SHALL HAVE
BEEN DELIVERED TO THE COMPANY AND THE OTHER MEMBERS TO
THE EFFECT THAT SUCH OFFER AND SALE IS NOT REQUIRED TO BE
REGISTERED UNDER THE SECURITIES ACT).

THIS CERTIFICATE IS SUBJECT TO CERTAIN RESTRICTIONS ON
TRANSFER (INCLUDING CERTAIN DISQUALIFYING DISPOSITIONS)
SET FORTH IN THE AMENDED AND RESTATED LIMITED LIABILITY
COMPANY AGREEMENT OF THE COMPANY DATED AS OF
DECEMBER 19,2000 (AS SUCH AGREEMENT MAY BE AMENDED FROM
TIME TO TIME), A COPY OF WHICH MAY BE OBTAINED FROM THE
COMPANY AT ITS PRINCIPAL EXECUTIVE OFFICES.

3.03  Dispositions of Membership Interests.

(a) General Restriction. No Disqualifying Disposition of a Membership Interest
(or any interest therein) shall be permitted, authorized or recognized for any purpose. Except as
limited by the foregoing sentence, ENA may Dispose of all orany portion of its Class A Membership
Interest or Class C Membership Interest to an Affiliate of Enron as long as the requirements of
Sections 3.03(b) and (c) are satisfied and may Dispose of all or any portion of a Class C Membership
Interest after the dissolution, winding up or other termination of the Affiliate of Enron beneficially
owning the Class C Member Interest. Except as set forth in the immediately preceding sentence, a
Class A Member or a Class C Member may not Dispose of a portion or all of its Membership Interest
without the consent of the other Members. A Class B Member or a Class C Member may not
dispose of a portion or all of its Membership Interest without the consent of ENA; provided,
however, that (y) during any period the Board of Directors has been approved and is acting, approval
of the Board of Directors in accordance with Section 6.05(¢) shall be deemed to constitute the
approval of ENA for any such transfer, and (2) consent to such Disposition will not unreasonably be
withheld; ENA hereby irrevocably consents to the Disposition of the Class B Membership Interest of
Annapurna (i) occurring as a Disposition for security purposes pursuant to the Loan Documents and
to any Disposition after a default in the payment of obligations pursuant to the Loan Documents
(“Foreclosure™), (ii) occurring as a Disposition pursuant to the provisions of Section 3.03(d) below
of all or any part of the Class B Membership Interest of Annapurna to one or more persons who in
each instance is a “qualified purchaser” within the meaning of the Investment Company Act and the
rules and regulations promulgated thereunder, or (iii) to an Affiliate of Annapumna provided that such
Affiliate can demonstrate to the reasonable satisfaction of the Class A Member that such Affiliate
has the financial capacity to make its Capital Contributions pursuant to the requirements of this
Agreement. Any Disposition effected other than in compliance with this Section 3.03(a) shall be
void and the Company shall not recognize it; provided, however, that the transferee in any such
Disposition (other than a Disposition prohibited by the first sentence of this Section 3.03(a)) shall be
treated for all purposes as an Assignee of a Membership Interest without the right to become a
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Member of the Company for purposes of this Agreement (except as otherwise provided pursuant to
this Section 3.03).

(b) Admission of Assignee as a Member. An Assignee has the right to be
admitted to the Company as a Member, with the Membership Interest (and attendant Sharing Ratio)
so transferred to such Assignee, only if such Disposition is effected in strict compliance with this
Section 3.03.

(©) Requii ts Applicable 10 All Dispositions and Admissions. n additionto
the requirements set forth in Sections 3.03(a) and 3.03(b), any Disposition of a Membership Interest
and any admission of an Assignee as a Member (other than the Disposition from Annapurna to the
lenders for security purposes) shall also be subject to the following requirements, and such
Disposition (and admission, if applicable) shall not be effective unless such requirements are
complied with; provided, however, that the non-disposing Members, in their sole and absolute
discretion, may waive any of the following requirements:

@) Disposition Documents. The following documents must be delivered
to the non-disposing Members and must be reasonably satisfactory, in form and substance, to the
Class A Member (to a Majority-in-Interest of the non-Disposing Members, if the Disposing Member
is the Class A Member):

(A)  Disposition Instrument. A copy of the instrument pursuant to
which the Disposition is effected.

(B)  Ratification of this Agreement. An instrument, executed by -
the Disposing Member and its Assignee, containing the following information and agreements, to the
extent they are not contained in the instrument described in Section 3.03(c)(i)(A): (I) the notice
address of the Assignee; () the Sharing Ratios after the Disposition of the Disposing Member and
its Assignee (which together must total the Sharing Ratio of the Disposing Member before the
Disposition); (IIT) the Assignee’s ratification of this Agreement and agreement to be bound by it, and

- its confirmation that the representations and warranties in Section 3.03(c)(i)(E) are true and correct
with respect to it; and (IV) representations and warranties by the Disposing Member and its Assignee
that the Disposition and admission is being made in accordance with all applicable Laws.

(C)  Securities Law Opinion. Unless the Membership Interest
subject to the Disposition is registered under the Securities Act and any applicable state securities
Law, a favorable opinion of the Company’s legal counsel (who may be an employee of Enron or an
Affiliate of Enron), or of other legal counsel acceptable to the non-disposing Members, to the effect
that the Disposition and admission is being made pursuant to a valid exemption from registration
under such Laws and in accordance with those Laws; provided, however, that this Section
3.03(c)(i)(C) shall not apply to a Disposition by any Member to one of its Affiliates.

. (D)  Investment Company Act Opinion. A favorable opinion of the
Company’s legal counsel (who may be an employee of Enron or an Affiliate of Enron), or of other
legal counsel. acceptable to the non-disposing Members, to the effect that the Disposition and
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admission will not result in the Company being required to register as an investment company under
the Investment Company Act.

(E)  Representations and Warranties. Representations and
warranties to the Company and each Member that the following statements are true and correct as of
the date of Disposition and admission with respect to the Assignee:

(1)  that Assignee is duly formed, validly existing, and in
good standing under the applicable Laws of the jurisdiction of its formation; and that
Assignee has full power and authority to execute and deliver this Agreement and to perform
its obligations hereunder, and all necessary actions by the board of directors, managers,
members, trustees, beneficiaries, or other applicable Persons necessary for the due
authorization, execution, delivery, and performance of this Agreement by that Assignee have
been duly taken;

(2)  that Assignee has duly executed and delivered this
Agreement, and it constitutes the legal, valid and binding obligation of that Assignee
enforceable against it in accordance with its terms (except as may be limited by the effect of
any bankruptcy, insolvency, reorganization, moratorium or similar Laws affecting creditors’
rights generally and by general principles of equity, regardless of whether considered in a
proceeding at law or in equity);

(3)  that Assignee is acquiring its Membership Interest
based upon its own investigation, and the exercise by that Assignee of its rights and the
performance by such Assignee of its obligations under this Agreement will be based upon its
own investigation, analysis and expertise; its acquisition of its Membership Interest (i) is
being made for its own account for investment, and not with a view to the sale or distribution
thereof in violation of applicable securities Laws, (ii) is being made pursuant to a valid
exemption from registration under the Securities Act and any applicable state securities Laws
and in accordance with those Laws, (iii) does not subject the Company to regulation under
the Investment Company Act, (iv) it has obtained from the Company all such information as
it has requested to evaluate its investment in the Company, and (v) it is a “qualified
purchaser” within the meaning of the Investment Company Act and the rules and regulations
thereunder;

@) that Assignee is not subject to, or is exempt from,
regulation as a “holding company,” or a “subsidiary company” of a “holding company,”
within the meaning of the Public Utility Holding Company Act of 1935, as amended;

(5) _ the execution, delivery and performance by that
Assignee of each Transaction Document to which it is a party do not contravene, or
constitute a default under, any provision of Law (including, without limitation, Regulations
U or X issued by the Board of Govemnors of the Federal Reserve System) applicable to that
Assignee, or any judgment, injunction, order, decree or material agreement binding upon that
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Assignee or result in the creation or imposition of any Encumbrance on any asset of that
Assignee;

(6)  the execution, delivery and performance by that
Assignee of each Transaction Document to which it is a party do not require, in respect of
that Assignee, any action by or in respect of (including any license or permit), or filing with,
any governmental body, agency or official, which has not been obtained or made and which
is not in full force and effect, except for actions or filings under the Hart-Scott-Rodino
Antitrust Improvements Act of 1976 or filings pursuant to the Securities Exchange Act of

1934, in each case which are to be performed or filed at a date after the date of the relevant
Transaction Document;

(7)  there are no actions, suits, proceedings or known
investigations pending or, to the knowledge of that Assignee, threatened against or affecting
that Member or any ofits properties, assets, rights or businesses, in any court or before or by
any governmental department, board, agency or instrumentality, domestic or foreign, or any
arbitrator; that Assignee has not received any currently effective notice of any default, permit,
determination or award of any court, any governmental department, board, agency or
instrumentality, domestic or foreign, or any arbitrator; and

(8) that Assignee is not an “investment company” within
the meaning of the Investment Company Act.

(F)  Ratification of Administrative Services Agreement. An
instrument, executed by the Disposing Member and its Assignee, containing Assignee’s
ratification of the Administrative Services Agreement and agreement to be bound by it as the
successor to the Disposing Member.

(ii)  Paymentof. Expenses The Disposing Member and its Assignee shall
pay, or rexmburse the Company for, all reasonable costs and expenses incurred by the Company in
connection with the Disposition and admission, including the legal fees incurred in connection with
the legal opinions referred to in Section 3.03(c)(i)(C) and (D), on or before the tenth Day after the
receipt by that Person of the Company’s invoice for the amount due.

(i)  No Release. No Disposition of a Membership Interest shall effect a
release of the Disposing Member from any liabilities to the Company or the other Members arising
from events occurring prior to the Disposition.

(d)  Sales by the Class B Member; Right of First Offer; Drag Along Rights. (i)
At any time after six months from the Effective Date, if Annapurna desires to make a Disposition
which constitutes a sale (referred to herein as grammatically applicable as “Sale,” “Sell,” “Sold” or
“Purchase”) of al! of its Class B Membership Interest (except as permitted under Section 3.03(a)(i)
or 3.03(a)(iii) above), Annapurna (the “Disposing Person™™) must notify each other Member (the
“Non-Initiating Holders™) in writing (the “Right of First Offer Notice”) of the proposed Sale. The
Right of First Offer Notice shall include a description of the Class B membership Interest to be Sold
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(the “Disposition Interest™), and state that each Non-Initiating Holder shall be given one right, fora
period expiring on the close of business in Houston, Texas on the thirtieth (30th) day following the
date of the Right of First Offer Notice (the “Right of First Offer Period™), to offer to Purchase the
Disposition Interest from the Disposing Person before it may be Sold to any third party. On or
before the expiration of the Right of First Offer Period, each Non-Initiating Holder receiving the
Right of First Offer Notice may notify the Disposing Person that it wishes to Purchase the
Disposition Interest for a consideration to be described in the notification to the Disposing Person
(the “Offer to Purchase™). The consideration set forth in the Offer to Purchase may be cash, other
property or a combination of bath; provided, however, that any Offer to Purchase containing a non-
cash component of the proposed price shall also include a cash Purchase option of equivalent value
(subject to no conditions not applicable to any offer containing non-cash consideration) which may
be accepted by the Disposing Person. Failure to respond within the Right of First Offer Period by
any Non-Initiating Holder (the “Non-Responding Holder ") (unless the provisions of Section 3.03(c)
are applicable) shall be decmed to be notification by the Non-Responding Holder to the Disposing
Person that the Non-Responding Holder does not wish to make an Offer to Purchase or to Purchase
the Disposition Interest. The Disposing Person shall accept or reject each Offer to Purchase within
ten {10) days after receipt thereof {the “dcceptance Period") for any reason the Disposing Person
deems adequate in its sole discretion. If the Disposing Person accepts any Offer to Purchase, the
closing of the transaction contemplated by such Offer to Purchase shall oceur on a mutually
acceptable date not later than the tenth (10th) day following the expiration of the Acceptance Period.
If the Disposing Person rejects all Offers to Purchase (or receives no Offers to Purchase within the
Right of First Offer Period), such Disposing Person may Sell the Disposition Interest {subject to the
provisions of Section 3.03(c)) to any other Person for a period (the “Selling Period”) of one hundred
eighty (180) days following:

(A)  the earlier of (1) the date on which the Right of First Offer
Period expired, if no Offers to Purchase were received or (2) the date on which all such Offers to
Purchase were rejected by the Disposing Person; or

(B)  ifan Offer to Purchase was accepted by the Disposing Person,
the tenth (10th) day following the earlier of (1) the expiration of the Acceptance Period, if the closing
did not occur during or prior to such ten (10) day period for a reason attributable to the Member
making the Offer to Purchase that was accepted, or (2) the date of abandonment of such Offer to
Purchase and the transaction contemplated thereby by the mutual agreement of the parties thereto;

provided, however, that in the event such Disposing Person received an Offer or
Offers to Purchase all but not less than all of the Disposition Interest, no such Sale to a third person
may be made unless the consideration reccived or receivable by the Disposing Person in respect of
the Disposition Interest has a greater cash value than the cash consideration offered to the Disposing
Person in the highest of the rejected Offers to Purchase. If the Disposition Interest is not Sold in
compliance with the provisions of this Section 3.03(d)(i) during such one hundred eighty (180} day
period, it shall again become subject to this Section 3.03(d)(i)

(i) IfnoOfferto Purchase is accepted by the Disposing Person pursuant to
Section 3.03(d)(i), then the Disposing Person shall have the option to require each Non-Initiating
Holder to Sell all (but not less than all) of the Membership Interests owned by each such Non-
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Initiating Holder to which the Disposing Person determines to sell the Disposition Interest (as set
forth in Section 3.03(d)(i)), at a price based upon the same valuation of the Company as that used
with respect to the Disposition Interest but equitably taking into account the differences in the rights
of the different classes of Membership Interests to receive distributions hereunder (except that the
price for any Membership Interest of the same class shall be the highest price paid by such purchaser
to acquire any Membership Interests of such class and the price shall be at least as high as was
offered in the highest Offer to Purchase for a Membership Interest of such class that was rejected, if
any), and on the same terms and conditions as are offered by such purchaser. Ifthe Disposing Person
desires to exercise its election under this Section 3.03(d)(ii), it may do so by giving written notice to
each Non-Initiating Holder of the exercise of such option not later than five days prior to the
expiration of the Selling Period. The Disposing Person shall, if it exercises the foregoing option,
conditioned upon and contemporaneously with the Sale of all of the Disposition Interest, cause the
purchaser or purchasers to Purchase all of the Membership Interests owned by each Non-Initiating

Holder at the price (except as aforesaid) and on the same terms and conditions as otherwise agreed
with the Disposing Person.

@iii) The Class A Member agrees that it will cooperate with Annapuma in
supplying such information regarding the business and affairs of the Company (subject to Section
3.06 hereof) as Annapurna reasonably deems necessary in order to exercise its rights under this
Section 3.03(d) and otherwise to cooperate with Annapurna in effecting any sale permitted by this
Section 3.03(d).

3.04 Liabilities Strictly the Company’s; Liability to Third Parties. Except as otherwise
expressly (and not by implication) provided by the Act, the debts, obligations and liabilities of the
Company, whether arising in contract, tort, or otherwise, shall be solely the debts, obligations and
liabilities of the Company; and no Member shall be liable for the debts, obligations or liabilities of
the Company solely by being a Member of the Company.

3.05 Access to Information. Each Member shall be entitled to receive any information
regarding the Company required to be disclosed to it pursuant to the provisions of Section 18-305 of
the Act. Such right may be exercised through any agent or employee of such Member designated in
writing by it or by an independent public accountant, attomey or other consultant so designated. The
Member making the request shall bear all costs and expenses incurred in any examination of the
Company’s affairs made on such Member’s behalf. Confidential Information obtained pursuant to
this Section 3.05 shall be subject to the provisions of Section 3.06.

3.06 Confidential Information. (2) The Members acknowledge that, from time to time,
they may receive information from or regarding the Company, ENA, Enron or Enron's Affiliates
(each a *“Subject Person”) in the nature of trade secrets or that is otherwise confidential, the release
of which may be damaging to the Subject Person or to Persons with which it does business. Unless
the Subject Person (the Class A Member if the Company is the Subject Person) consents otherwise,
each Member shall hold in strict confidence and not use (except for matters directly involving it
investment in the Company) any information it receives regarding the Subject Person and may not
disclose it to any Person other than another Member except for disclosures (i) required by Applicable
Law or applicable stock exchange regulations (but the Member must notify the Subject Person {the
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Class A Member if the Company is the Subject Person) promptly of any request for that information,
before disclosing if it is practicable), (ii) to advisers or representatives of the Member or Persons to
which that Member’s Membership Interest may be Disposed as permitted by this Agreement, but
only if the recipients have agreed to be bound by the provisions of this Section 3.06, (iii) of
information that is publicly.available or that such Member also has received from a source
independent of the Subject Person that the Member reasonably believes obtained that information
and disclosed it to that Member without breach of any obligation of confidentiality, or (iv) of
information required to be provided to the Bank and the Collateral Agent pursuant to the Loan
Documents. The Members acknowledge that breach of the provisions of this Section 3.06 may cause
irreparable injury to the Subject Person for which monetary damages are inadequate, difficult to
compute, or both. Accordingly, the Members agree that the provisions of this Section 3.06 may be
enforced by specific performance, including specifically through injunctive relief. The provisions of
this Section 3.06 may be specifically enforced by any applicable Subject Person.

(b)  Each Member that is subject to Section 3.06(a) shall take such precautionary
measures as may be required to ensure (and such Member shall be responsible for) compliance with
this Section 3.06 by any of its Affiliates, legal and financial advisors, and its and their respective
directors, officers, employees and agents.

(¢)  AMember thatis subject to Section 3.06(a) and that subsequently ceases to be
a Member shall promptly destroy (and provide a certificate of destruction to the Company with
respect to), or return to the Company, all Confidential Information in its possession.

(d)  The provisions of this Section 3,06 shall terminate on the second anniversary
of the end of the Term.

3.07 Partition. To the fullest extent permitted under Applicable Law, each Member
waives any and all rights that it may have to maintain an action for partition of the Company’s
property.

3.08 Co t Not to Dissolve. Except as otherwise pemmitted by the Transaction
Documents, to the fullest extent permitted under Applicable Law, each Member hereby covenants
and agrees not to (a) take any action to dissolve with respect to itself, (b) exercise any power under
the Act to dissolve the Company or (c) petition for judicial dissolution of the Company.

3.09 Termination of Status as Member. (a) A Person shall cease tobe a Member only
upon the first to occur of:

(i) The Disposition of all of its Membership Interest (other than imposition of
any Encumbrance for the benefit of the lenders contemplated by the Transaction Documents
to which consent has been granted as provided in Section 3.03(a) of this Agreement),
provided that the transferee of such Membership Interest is admitted as a substituted Member
in accordance with Section 3.03(b) of this Agreement.
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(iiy  The involuntary Disposition by operation of Law (other than as a result of any
merger, consolidation, share exchange or conversion of a Member with or into another
Person that is not prohibited by the Transaction Documents; provided, that, in the case of
such merger, consolidation, share exchange or conversion, the conditions required for such
Transfer to be a permitted Disposition hereunder shall have been satisfied) of its Membership
Interest (which shall not relieve such Person (or, in the case of such merger, consolidation,
share exchange or conversion, the surviving or resulting Person of such merger,
consolidation, share exchange or conversion) from any liability under this Agreement,
including liabilities for an unpermitted resignation).

The happening of any of the foregoing events with respect to a Member shall not, by itself, canse a
dissolution of the Company except as provided in Article 9. Except to the extent specificatly (and
not by implication) set forth herein, upon the termination of a Person's status as 2 Member, such
Person shall not be entitled to any distributions from the Company, including adistribution based on
the fair value of such Person’s Membership Interest. A Member shall not cease to be a Member
solely as a result of the happening of any of the events specified in Section 18-304 of the Act.

()  No Member may resign from the Company, except (i) with the prior written
consent of the Majority-in-Interest of the Class A Members, or if a Class A Member is resigning, the
Majority-in-Interest of the Class B Members and a Majority-in-Interest of the Class C Members, or if
a Class C Member is resigning, the Majority-in-Interest of the Class B Members and the Majority-in-
Interest of the Class A Members, (ii) upon cancellation of the certificate of formation as provided in
Section 18-203 of the Act, or (iii) incident to a permitted Disposition pursuant to which the
transferee is admitted as 2 Member.

(c)  Anydebts, obligation, or liabilities in damages to the Company of any Person
who ceases to be a Member shall be collectible by any legal means and the Company is authorized,
in addition to any other remedies at Law or in equity, to apply any amounts otherwise distributable or
payable by the Company to such Person to satisfy such debts, obligations, or liabilities.

(d)  Exceptas otherwise provided in this Agreement, in theeventa Person ceases
to be a Member without having Disposed of all of its Membership Interest in accordance with this
Agreement (including upon removal or resignaﬁon), such Person shall be treated as an unadmitted
Assignee of an interest as a result of a Disposition (other than a permitted Disposition) of a
Membership Interest pursuant to Section 3.03(a).

ARTICLE 4
CAPITAL CONTRIBUTIONS
4.01  Initial Capital Contributi Contributions by the Class A Member. ENA made a

Capital Contribution to the Company 0f $1,000 as the initial Member, effective as of the Formation
Date. On the Effective Date, the Class A Member and the initial Class B Member and Class C
Member shall make its respective Initial Capital Contribution and establish its Commitment in
exchange for its respective Membership Interest as set forth in Exhibit A. The Members hereby
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agree that the assets contributed by the Class A Member (including Permitted Assets to be
contributed in the future pursuant to Section 2.02 of the Conveyance) have the aggregate values as
Capital Contributions indicated in Exhibit A

4.02  Procedures for Capital Contributions. {a) During the Term, at any time the
aggregate net realized losses of the Company equal or exceed $201,621,000, each Class B Member
shall contribute to the Company a portion {equal to the proportion that such Class B Member’s
Sharing Ratio bears to the aggregate Sharing Ratios of all Class B Members) of the amount requested
by the Class A Member, all in accordance with the provisions of this Section 4.02;

(b)  Torequire Capital Contributions, the Class A Member must notify each Class
B Member of the required Capital Contributions, which notice must state:

6] that the aggregate net realized losses of the Company from the date hereofto
the date of such notice equal or exceed $201,621,000;

(i)  the amount of the aggregate Capital Contributions requested pursuant to such
notice, which shall equal the amount by which the aggregate net realized losses exceed
$201,621,000 (rounded to the next highest $100,000); provided that such amount, when
added to the aggregate Capital Contributions previously made, shall not exceed the sum of
the Commitments of the Class B Member;

(i)  the amount of the Capital Contribution that the Member receiving the notice
is to make, which shall be determined as set forth in Section 4.02(a) and (b)(ii);

(iv)  the date on which such Capital Contribution shail be made, which shall be a
Business Day no earlier than the fifth Business Day following the notice; and

(v) the bank account of the Company to which Capital Contributions are to be
wired. .

On or before the date specified in the notice required by this Section 4.02(b), subject to the
provisions of Section 4.02(2), each such Class B Member shall make a Capital Contribution in an
amount equal to its Sharing Ratio of the aggregate Capital Contributions then being required as
provided in such notice. Except as set forth in Section 4.01, each such Capital Contribution shall
consist of cash and shall be made by wire transfer of immediatelyavailable funds to the bank account
designated by the Class A Member in such notice.

4.03  General Rules for Investment of Capital Contributions.

(a)  Unless otherwise agreed by a Majority-in-Interest of the Class B Members and subject
to Section 6.01, all of the Capital Contributions will be used to engage in the Designated Busi to
pay fees, advances and expenses of the Company, to repay indebtedness of the Company, to pay any
other expenses of engaging in the Designated Business and/or for working capital for the Company,
all 2s specified in the notice given by the Class A Member under Section 4.02(b).
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(b) The Class A Member may cause the Company to invest cash temporarily in liquid
investments until such time as such cash is invested or utilized; provided, that, such investments
consist of (i) short-term obligations of, or obligations guaranteed by, the United States of America or
any agency or instrumentality thereof, (ii) any repurchase agreement with respect to securities
described in clause (i) which is fully secured by such securities, (iii) any money market account or
other interest-bearing account with a commercial bank having a rating of at least “A” or the
equivalent by Moody’s Investors Service, Inc. or Standard & Poor’s Ratings Services and capital and
surpius of not less than $500,000,000, (iv) short-term debt securities or promissory notes of Enron or
its Affiliates so long as Enron maintains at least one outstanding issue of senior unsecured debt rated
investment grade, or (v) commercial paper that is rated at least P-1 by Moody’s Investors Service,
Inc. or A-1 by Standard & Poor’s Ratings Services.

(] Except as provided in Sections 4.01, 4.02 and 4.03, 2 Member has no right or
obligation to make Capital Contributions.

4.04  Failure to Contribute.

(a) Ifa Member (the “Delinquent Member’) does not contribute by the time required ali
or any portion of a Capital Contribution that Member is required to make as provided in this
Agreement:

@) the Company may take such action (including, without limitation, court
proceedings) as the Class A Member may deem appropriate to obtain payment by the
Delinquent Member of the portion of the Delinquent Member’s Capital Contribution that is
in default, together with interest on that amount at the Default Interest Rate from the Day that
the Capital Contribution was due until the Day that it is made, all at the cost and expense of
the Delinquent Member; .

(ii)  until the Capital Contribution is made, the other Members in proportion to
their Sharing Ratios or in such other percentages as they may agree (the “Lending Member,”
whether one or more), may, but shall not be obligated to, advance the portion of the
Delinquent Member's Capital Contribution that is in default, with the following results:

(A)  the sum advanced constitutes a loan from the Lending Member to the
Delinquent Member, which loan is subordinate to amounts owed from time to time
under the Loan Documents, and a Capital Contribution of that sum to the Company
by the Delinquent Member under the applicable provisions of this Agreement;

(B) theprincipal balance of the loan and all accrued unpaid interest is due
and payable on the 10th day after written demand by the Lending Member to the
Delinquent Member;
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(C)  the amount loaned bears interest at a rate per annum equal to the
Default Interest Rate from the Day that the advance is made until the Day that the
loan, together with all interest accrued on it, is repaid to the Lending Member;

(D)  the payment of the loan and interest accrued on it is secured by a
security interést in the Delinquent Member’s Membership Interest, as more fully set
forth in Section 4.04(b); and

(E)  the Lending Member has the right, in addition to the other rights and
remedies granted to it under this Agreement or at law or in equity, to take any action
(including, without limitation, court proceedings) that the Lending Member may
deem appropriate to obtain payment by the Delinquent Member of the loan and all
accrued and unpaid interest on it, at the cost and expense of the Delinquent Member.

(b)  Each Member grants to the Company, and to each Lending Member with respect to
any loans made by the Lending Member to that Member as a Delinquent Member as described in
Section 4.04(a)(iv), as security, equally and ratably, for the payment of all Capitat Contributions that
Member has agreed to make and the payment of all loans and interest accrued on them made by
Lending Members to that Member as a Delinquent Member as described in Section 4.04(a)(iv), a
security interest in and a general lien on its Membership Interest and the proceeds thereof, all under
the Uniform Commercial Code of the State of Delaware. With respect to the Class B Interest, any
security interest and lien in the Class B Interest granted pursuant to the preceding sentence shall be
expressly subordinate to any security interest or lien in the Class B Interest granted by Annapurna
under the Loan Documents. On any default in the payment of a Capital Contribution or in the
payment of such a loan or interest accrued on it, the Cempany or the Lending Member, as applicable,
is entitled to all the rights and remedies of a secured party under the Uniform Commercial Code of
the State of Delaware with respect to the security interest granted in this Section 4.04(b). If
perfection of the security interest granted by a Member pursuant to this Section 4.04(b) is not
effectuated by possession of an Interest Certificate, a Delinquent Member shall execute and deliver
to the Company and the other Members all financing statements and other instruments that the Class
A Member or the Lending Member, as applicable, may request to effectuate and carry out the
preceding provisions of this Section 4.04(b). At the option of the Class A Member or a Lending
Member, this Agreement or a carbon, photographic, or other copy hereof may serve as a financing
statement. For this purpose, this Agreement constitutes a security agreement. Notwithstanding
anything herein to the contrary, all security interests granted pursuant to this Section 4.04 shall
automatically terminate upon a Sale pursuant to or in accordance with Section 3.03(d).

4.05 Return of Contributions. Except as expressly provided herein, a Member is not
entitled to the return of any part of its Capital Contributions. A Member is not entitled to be paid
interest in respect of its Capital Contributions. An unrepaid Capital Contribution is not a liability of
the Company or of any Member. A Member is not required to contribute or to lend any cash or
assets to the Company to enable the Company to return any Member’s Capital Contributions.

4,06 Capital Accounts. The Company shall maintain a capital account (a “Capital
Account™) for each Member. Each Member’s Capital Account shall be increased by (i) the amount of

Houstonfishail 23

SENATE

ANNA -
rom 00083

Confidential
Treatment Requestad by
Jeme



49

cash contributed by that Member to the Company, (i) the fair market value of property contributed
by that Member to the Company (net of liabilities secured by such contributed property that the
Company is considered to assume or take subject to within the meaning of Code Section 752), and
(iii) allocations to that Member of Profits (or items thereof), including income and gain exempt from
tax and income and gain described in Treasury Regulation Section 1.704-1(b)(2)(iv)(g), but
excluding income and gain described in Treasury Regulation Section 1.704-1(b)(4)(i), and shall be
decreased by (iv) the amount of money distributed to that Member by the Company, (v) the fair
market value of property distributed to that Member by the Company (net of liabilities secured by
such distributed property that such Member is considered to assume or take subject to under Code
Section 752), (vi) allocations to that Member of expenditures of the Company described in Section
705(a)(2)(B) of the Code, and (vii) allocations of Loss (or items thereof), including loss and
deduction described in Treasury Regulation Section 1.704-1(b)(2)(iv)(g), but excluding items
described in (vi) above and loss or deduction described in Treasury Regulation Section
1.704-1(b)(4)(i) or 1.704-1(b)(4)(iii). The Members’ Capital Accounts shall also be maintained and
adjusted as permitted by the provisions of Treasury Regulation Section 1.704-1(b)(2)(iv)(£) and as
required by the other provisions of Treasury Regulation Section 1.704-1(b)(2)(iv) and 1.704-1(b)(4),
including adjustments to reflect the allocations to the Members of Depreciation and gain or loss as
computed for book purposes rather than the allocation of the corresponding items as computed for
tax purposes, as required by Treasury Regulation Section 1.704-1(b)(2)(iv)(g). A Member who has
more than one Membership Interest in the Company shall have a single Capital Account that reflects
all such Membership Interests, regardless of the class of Membership Interest owned by such
Member and regardless of the time or manner in which such Membership Interests were acquired.
Upon the Disposition of all or part of a Membership Interest in the Company, the Capital Account of
the transferor that is attributable to the Disposed Membership Interest in the Company shall carry
over to the transferee Member in accordance with the provisions of Treasury Regulation Section

1.704-1(b)2)Gv)D).

AleCLE 5
DISTRIBUTIONS; ALLOCATIONS

5.01 Distﬁbntions. (a) Subject to the other provisions of this Article 5, on each
Distribution Date, except as provided in clause (i) below, the Company shall distribute cash in the
following order of priority:

® first, no less frequently than quarterly on or before the fortieth day
following the end of such Quarterly Period, an amount sufficient to permit the Class
B Member to pay the amount of any federal, state or local income taxes to which it
becomes liable by reason of the business and operations of the Company during such
quarter in respect of income other than income relating to the distributions set forth in
Section 5.01(a)(ii) and (iii) below, based on the assumption that the Class B Member
will be liable for taxes at the maximum marginal corporate income tax rate, or
highest individual marginal tax rate, as applicable, regardless of the actual rate to
which the Class B Member is subject;
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(i1) second, to each Class B Member an amount equal to its pro rata
portion of the Preferred Distribution Amount;

(ili)  third, to each Class B Member an amount equal to the amount of cash
contributed by such Class B Member in excess ofits Initial Capital Contribution; and

(iv)  thereafier, to the Class A Member and the Class C Member such other
amounts as the Class A Member shall designate in its sole discretion.

(b)  Thedistribution payable pursuant to Section 5.01(a)(ii) in respect of the Class
B Membership Interests on any Distribution Date shall be the unpaid Preferred Return with respect to
such Class B Membership Interest accumulated to such Distribution Date (any such amount, a
“Preferred Distribution Amount™). Any payments of Preferred Distribution Amounts made in
respect of the Class B Membership Interests shall first be credited against the Preferred Return
accumulated with respect to the earliest Quarterly Period for which any Preferred Retum has not
been paid in full (and shall be applied to accumulated Preferred Returns for subsequent Quarterly
Periods in chronological order).

5.02  Distributions on Dissolution and Winding Up. Subject to Section 18-804 of the Act,
upon the dissolution and winding up of the Company, all available assets remaining after satisfaction
of all debts and liabilities of the Company owed to creditors (whether by payment or the making of
reasonable provision for payment thereof) shall be distributed to the Members as follows: first, to
the Class B Member until the Class B Member has received an amount equal to the sum of any
accrued and unpaid Preferred Return to the date of dissolution and the amount of any unreturned
Capital Contributions made by the Class B Member, and second, to the Class A Member and Class C
Member in proportion to their respective Sharing Ratios in accordance with Section 9.02.

5.03  Allocation of Profits. Profits (or items thereof) shall be allocated by the Class A
Member on behalf of the Company to the Capital Accounts of the Members as follows:

(a)  First, 100% to the Class B Members to reverse Losses previously atlocated to the
Class B Members pursuant to Section 5.04(b) pro rata in accordance with losses previously allocated
to each Class B Member;

(b) Second, 100% to the Class C Member to reverse Losses previously allocated to the
Class C Member pursuant to Section 5.04(a);

()  Third, 100 % to the Class A Member to reverse Losses previously allocated to the
Class A Member pursuant to Section 5.04(c);

(d)  Fourth, 100% to each Class B Member up to the Preferred Distribution Amount for
such Class B Member; and

(e) The balance to the Class C Member.
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5.04  Allocation of Losses. Losses (or items thereof) shall be allocated by the Class A
Member on behalf of the Company to the Capital Accouns of the Members s follows:

(a)  First, 100% to the Class C Member to the extent of its adjusted Capital Account;

[£)] Second, 100% to each Class B Member to the extent of, and in proportion te, its
adjusted Capital Account;

{c}  Third, 100% tothe Class A Member to the extent of its adjusted Capital Account; and

(d)  The balance to the Class C Member.

ARTICLE 6
MANAGEMENT

6.01  Manag t by Class A Member. (a) Except as provided with respect to the Board
of Directors that may be appointed in accordance with the provisions of Section 6.05 and the
Annapurna Rights granted pursuant to Section 6.06, the management of the Company is fully vested
in the Class A Member, and except as otherwise provided in this Agreement, (i) such Class A
Member shall have full power and authority to manage the business and affairs of the Company in
accordance with Section 2.04, and (if) no other Member shall have any such management power and
authority.

(b)  TheClass A Member shall manage the business and affairs of the Company and shall

operate the Designated Business in good faith and in accordance with prudent industry standards. In

- consideration of the reimbursement of its costs as provided in Section 6.07 hereof, ENA agrees that

it or its Affiliates will make available the necessary personrel to conduct the business of the

Company and the Designated Business in accordance with the standards set forth herein and to
provide the services set forth herein, including the following actions:

@) Day-to-day supervision, administrative liaison and related services, including,
without lmitation, legal, accounting, planning support, budgeting support, technical support,
insurance administration, treasury services, tax, investment and financial services and
internal audit and external audit services required in connection with the business and affairs
of the Company.

(ii)  The preparation for signature by an authorized officer of all documents and
instruments contemplated by the power of attorney granted pursuant to this Agreement.

(iif)  The maintenance of capital accounts for each Member in accordance with the
terms of this Agreement.
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(iv)  The calculation of available cash and cash from operations of the Company
and the making of all distributions of cash to the Members as directed by the Class A
Member pursuant to Section 5.01 of this Agreement.

(v)  Take or provide custody of funds, notes, drafts, acceptances, commercial
paper and other securities belonging to the Company; maintain bank accounts in one or more
banking institutions, deposit Company funds in the Company’s accounts and disburse funds
therefrom, in each case as necessary to satisfy the obligations of the Company in connection
with the conduct of its business and affairs; and keep appropriate records in connection with
all the above transactions.

In addition, subject to Section 6.03(c), the Class A Member agrees that it will continue to
conduct its activities in the Designated Business including:

(x)  creating, developing, operating and engaging in market making activities in
the Designated Business;

» developing, maintaining and servicing the hardware, software, license,
network infrastructure and other similar assets that are used to effect purchases and sales of
marketplaces operated or to be owned and operated by ENA or its Affiliates in and through
which buyers and sellers may effect transactions;

(z) effecting of ions in, and purch and sales of, commodities or other
products in the Designated Business, including such products as are necessary to clear, settle
and fulfill, or arrange settlement or fulfillnient of, in accordance with the such trading
policies as may be issued from time to time by ENA, and the Risk Management Policy of the
Board of Directors of Enron as adopted from time to time, and taking into account applicable
regulatory requirements, a purchase and sale of a particular product, including, but not
limited to, collection of money; arrangement of delivery orprovision of the products; receipt,
delivery and maintenance of margin and collateral, if appropriate; dealing withissues relating
to failures to receive or deliver payments or products; and collection and payment of transfer
or similar taxes, to the extent applicable to such products. '

(¢}  The Class A Member shall determine the fair market value of the property of the
Company to be determined upon the occurrence of any Mark-to-Market Event. The Class A Member
shall give prior written notice to the holders of mernbership interests in Annapurna of any matter set
forth in Section 6.06(c) sufficient under the circumstances to permit Annapurna to exercise its
Annapurna Rights with respect thereto granted pursuant to Section 6.06(c).

(@ () The Class A Member shall cause the Company to conduct its business and
operations separate and apart from that of any Member or any Affiliates of any Member, including
(A) segregating Company property and not allowing funds or other assets of the Company to be
commingled with the funds or other assets of, held by, or registered in the name of, any Member or
any Affiliates of any Member, (B) maintaining books and financial records of the Company separate
from the books and financial records of any Member or any Affiliates of any Member, and observing
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all Company procedures and formalities, including maintaining minutes or records of ‘meetings of the
Company and acting on behalf of the Company only pursuant to due autharization of the Members
(including any authorization as is given in this Agreement), (C) causing the Company to pay its
liabilities from assets of the Company and (D) causing the Company to conduct its dealings with
third parties in its own name and as a separate and independent entity.

(i)  Failure ofthe Company, or any Member or director on behalf of the Company,
to comply with any of the foregoing covenants in Section 6.01(d)(i} shall not affect the status of the
Company as a separate legal entity or the limited liability of 2 Member or director.

(e} The Class A Member shall cause the Company to comply with all of the obligations
of the Company set forth in this Agreement and the other Transaction Documents to which itis a
party.

(D The Class A Member shall cause the Company to comply with all Applicable Laws

except for such non-compliance as is attributable solely to any action taken or omitted to be taken by
the Class B Member.

6.02  Reliance by-Third Parties. Persons dealing with the Company are entitled to rely
conclusively upon the power and authority of the Class A Member set forth in this Agreement.

6.03  Disclaimer of Duties. (3)  Except as provided in this Section 6.03, except for
express contractual obligations under other provisions of this Agreement or under other existing or
future agr with the Company and except for obligations that any Person unrelated to the
Company also has to the Company, neither Enron, the Class A Member, the Class C Member, nor.
any Class B Member nor any Affiliate of any of them shall have any obligation, fiduciary or
otherwise, to the Company, including any obligation (i) to offer business opportunities to the
Company other than those that are exclusively the Permitted Assets, (ii) to refrain from pursuing
business opportunitics that may have a competitive impact upon the Company or (iif) to refrain from
taking any other action that will or may be detrimental to the Company, and neither Enron, the Class
A Member, the Class C Member nor any Class B Member nor any Affiliate of any of them shall, by
virtue of the relationships established pursuant to this Agreement, have any other obligation to take
or refrain from taking any otner action that may impact the Company. The provisions of this Section
6.03(a) constitute an agreement to modify or eliminate fiduciary duties pursuant to the provisions of
Sections 17-403(a) and 17-1101 of the Act.

(b)  The Company, the Class C Member (if the Class C Member is not Enron or an
Affiliate of Enron) and each Class B Member hereby renounce any interest or expectancy in any
business opportunity that is not exclusively a Permitted Asset generated in the Designated Business.

(¢}  TheClass A Memberagrees that Enron shall convey from time to time the Permitted
Assets representing the net economic benefit or detriment of the Designated Business and will not,
directly or indirectly (other than through the Wholesale Services Group of Enron), engage in the
Designated Business or create a subsidiary for the purpose of engaging in the Designated Business;
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provideg’. that nothing in this Agreement shall require Enron or any of its Affiliates to continue to
engage in the Designated Business, which Enron is free to pursue or abandon, in its sole discretion.

(d)  Asaresult of the transactions contemplated by this Agreement, certain directors,
officers or employees of Enron or its Affiliates may serve as officers, employees or Directors of the
Company or as officers, directors or employees of the Class A Member (any such Person being
referred to herein as a “Designee”). The Members recognize that any Designee could be regarded as
owing duties both to the Company and to Enron or its Affiliates. The Class B Members and any
Class C Member that is not Enron or an Affiliate of Enron agree and acknowledge that they expect to
benefit from the transactions contemplated by this Agreement. Enron, however, isunwillingto cause
the Class A Member to enter into this Agreement and to cause the Class A Member and its Affiliates
to consummate the transactions contemplated hereby unless the Class B Members and any Class C
Member that is not Enron or an Affiliate of Enron agree to the provisions hereof because Enron and
its Affiliates engage in certain businesses that are similar to those in which the Company will engage.
The Class B Members and any Class C Member that is not Enron or an Affiliate of Enron (i)
acknowledge and agres that Enron and its Affiliates and Designees (A) participate and will continue
to participate in jons with businesses engaged in the Designated Business, directly and
through Affiliates, (B) may have interests in, participate with, and maintain seats on the boards of
directors of or serve as officers or employees of other Persons engaged in the Designated Business
and {C) may develop business opportunities for Enron and its Affiliates and such other Persons. The
Class B Members acknowledge and agree that (subject to Scction 6.03(c)) neither Enron, the Class A,
Member, their respective Affiliates, Designees nor any such other Person shall be restricted or
prohibited by this Agr t or the relationships created hereby, or by serving as a Director of the
‘Company, from engaging in transactions with any Person in the Designated Business or in any
Excluded Activity, regardless of whether such business activity is in direct or indirect competition .
with the business or activities of the Company and its Affiliate, (i) acknowledge and agree that
neither Enron, the Class A Member, their Affiliates, any Designee nor any such other Person shall
have any obligation to offer the Company, any Class C Member that is not Enron or an Affiliate of
Enron or any Class B Member or any of their respective Affiliates any business opportunity except to
the extent set forth in Section 6.03(c), (iii) renounce any interest or expectancy in any busi
opportunity other than the Permitted Assets or in any Excluded Activity pursued by Enron, the Class
A Member, their Affiliates, any Designee or any such other Person and (iv) waive any claim that any
business opportunity or any Excluded Activity pursued by Enron, the Class A Member or their
Affiliates, any Designee or any such Person constitutes a partnership or corporate opportunity of the
Company, any Class B Member or any of their respective Affiliates that should have been presented
to the Company, any Class C Member that is not Enron or an Affiliate of Enron or any Class B
Member or any of their respective Affiliates, unless and only to the extent that such business
opportunity is a Permitted Asset required to be conveyed to the Company pursuant to Section
6.03(c).

(¢)  Exceptas otherwise provided in this Agreement, the Class A Member shall conduct
the affairs of the Company in accordance with the standard set forth in the first sentence of Section
6.01(b). THE CLASS A MEMBER IS NOT LIABLE FOR ITS OWN SIMPLE, PARTIAL,
OR CONCURRENT NEGLIGENCE; PROVIDED THAT THE CLASS AMEMBERSHALL
BE LIABLE FOR ANY DAMAGES ARISING OUT OF ITS GROSS NEGLIGENCE,
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 FRAUD, OR WILFULL MISCONDUCT. In no event shall the Class A Member be liable for any
action or course of conduct approved or consented to by the Board of Directors or a Majority in
Sharing Ratios of the Class B Members and the Class C Members that are not Enron or Affiliates of
Enron or any action or course of conduct based on a determination by aMajority in Sharing Ratios of
the Class B Members and the Class C Members that are not Enron or Affiliates of Enron,
INCLUDING SPECIFICALLY MATTERS FOR WHICH THE CLASS A MEMBER
WOULD BE LIABLE IN THE ABSENCE OF THIS SECTION 6.03 absent a material
misstatement or omission or fraud in obtaining the approval; provided, that, notwithstanding the
existence of a material misstatement or omission, in no event shall the Class A Member be liable for
any such action or course of conduct if the Class A Member, at the time of the Board of Directors or
a Majority in Sharing Ratios of the Class B Members’ and the Class C Members’ that are not Enron
or Affiliates of Enron consent, approval or determination, did not know of, and in the exercise of a
standard of care not constituting gross negligence, willful misconduct or fraud could not have known
of, the material misstatement or omission. The Class A Member shall devote such time and effort to
the Company business and operations as is necessary to promote the interests of the Company. Inno
event shall the provisions of this Section 6.03(e) relieve the Class A Member from liability pursuant
to the provisions of any contract or transaction that may be entered into hereafter between the
Company and the Class A Member.

(D - Without limiting the generality of the foregoing, the Members acknowledge that
Enron, the Class A Member and any of their respective Affiliates may invest in or engage in
Excluded Activities without any obligation to the Company or any Member.

(8  The Company may transact business with any Member or Affiliate of a Member,
provided, that, the terms of transactions with the Class A Member or one of its Affiliates are
comparable to, or at least as favorable to the Company as, the terms of transactions at arms’ length
between unaffiliated parties. Any transaction between the Company and a Member or its Affiliates
that has been approved by the Board of Directors or a Majority in Sharing Ratios of the Class B
Members and the Class C Members that are not Enron or Affiliates of Enron after appropriate

. disclosure shall be deemed to have satisfied the standard set forth in the previous sentence. A
Member or Affiliate that transacts business with the Company owes no duty to the Company or the
other Members to exercise or to refrain from exercising in any particular manner its rights or powers
as a participant in that transaction, including those arising under any contract with the Company, and
(subject to the proviso in the preceding sentence) such Member or such Affiliate of a Member may
realize profits from that transaction.

(h)  The Class B Members and the Class C Members that are not Enron or Affiliates of
Enron acknowledge that Enron and its respective Affiliates do not guarantee the performance of the
Company or the Class A Member. In the absence of gross negligence, willful misconduct or fraud,
neither Enron nor any of its Affiliates (other than the Class A Member) shall have any liability for
the acts, omissions or courses of conduct of the Company or the Class A Member. As aresult of the
foregoing, Enron and its Affiliates (other than the Class A Member) shall have NO LIABILITY
FOR THE SIMPLE, PARTIAL OR CONCURRENT NEGLIGENCE OF THE CLASS A
MEMBER, ENRON OR ANY OF ITS AFFILIATES in connection with the acts, omissions or
courses of conduct of the Company or the Class A Member; PROVIDED THAT ENRON AND
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ITS AFFILIATES SHALL BE LIABLE FOR ANY DAMAGES ARISING OUT OF THEIR
GROSS NEGLIGENCE, FRAUD, OR WILFULL MISCONDUCT. Nothing herein shall
prohibit a Class B Member, a Class C Member that is not Enron or an Affiliate of Enron or the
Company from asserting valid claims other than as provided in this Section 6.03. In no event shall
the provisions of this Section.6.03(h) relieve the Class A Member, Enron or any of its Affiliates from -
liability pursuant to the provisions of any contract or transaction that may be entered into hereafter
between the Company and Enron or any its Affiliates.

6.04 Indemnification. {a) To the fullest extent permitted by law, the Company shall
indemnify the Class A Member, each Designee and their respective officers, directors, employees,
agents and controlling Persons, any Person who served at the request of the Class A Member as an
officer, director, employee or agent of another Person and each Member and its officers, directors,
employees, agents and controlling Persons (each, an “Indemnified Person™), on request by the
Indemnified Person, and hold each of them harmless from and against all losses, costs, liabilities,
damages and expenses (including, without limitation, reasonable costs of suit and attomney's fees) any
of thern may incur as a Member of the.Company or as a controlling Person of such Member or in
serving at the request of the Class A Member or the Board of Directors as an officer, director,
employee or agent of another Person, in performing the obligations of the Class A Member with
respect to the Company, INCLUDING ANY MATTER ARISING OUT OF OR RESULTING
FROM THE INDEMNIFIED PERSON'S OWN SIMPLE, PARTIAL, OR CONCURRENT
NEGLIGENCE, except for any such loss, cost, liability, damage or expense primarily attributable to
the Indemnified Person's gross neglig wiliful misconduct or fraud. In recognition of the fact
that the Company will benefit from the cash contributions of the Class B Member, during any time
that funds have been advanced to the Class B Member under the Loan Documents to permit the
Class B Member to make -additional Capital Contributions, an Indemnified Person’s indemnity
claims pursuant to this Section 6.04 shall be subordinate to any claims ofthe Lenders under the Loan
Documents. If an Indemnified Person becomes involved in any action, proceeding or investigation
with respect to which indemnity may be available under this Section 6.04; the Company may
reimburse the Indemnified Person for its reasonable legal and other expenses (including the cost of
investigation and preparation) as they are incurred, provided, that, the Indemnified Person shall
promptly repay to the Company the amount of any such expense paid if it is ultimately determined
that the Indermnified Person was not entitled to indemnification hereunder. Any amounts payable in
respect of indemnification hereunder shall be recoverable only (i) from the assets of the Company,
(ii) during the Term, from unfunded Commitments of the Members in an aggregate amount that does
not exceed the aggregate unfunded Commitments of all Members, so long as such amounts became
due and payable prior to the expiration of the Term.

(b)  Promptly after receipt by an Indemnified Person of notice of any claim or the
commencement of any action with respect to which indemnity may be available under this Section
6.04, the Indemnified Person shall, if a claim in respect thereof is to be made against the Company
under this Section 6.04, notify the Company in writing of the ¢claim or the commencement of the
action, provided, that, the failure to notify the Company shall not relieve it from any lability which it
may have to an Indemnified Person other than under this Section 6.04 except to the extent that the
Company is prejudiced thereby. If any such claim or action shall be brought against an Indemnified
Person, and it shall notify the Company thereof, the Company shall be entitled to participate therein,
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and, to the extent that it wishes, to assume the defense thereof with counsel reasonably satisfactory to
the Indemnified Person. ARer notice from the Company to the Indemnified Person of its election to
assume the defense of such claim or action, the Company shall not be liable to the Indemnified
Person under this Section 6.04 for any legal or other expenses subsequently incurred by the
Indemnified Person in connection with the defense thereof other than reasonable costs of
investigation; provided, that, all of the Indemnified Persons shall have the right to employ one
counsel to represent them if, in the opinion of counsel to the Indemnified Persons there are available
to them defenses not available to the Company and in that event the fees and expenses of such
separate counsel shall be paid by the Company. In the no event shall the Company be required to
indemnify an Indemnified Person with respect to amounts paid in settlement of a claim unless such
claim was settled with the consent of the Company.

(<) In further consideration of the benefits received and to be received by the Company
pursuant to this Agreement and the transactions contemplated hereunder, the Company
acknowledges and agrees that with respect to any business opportunity presented to or identified by
Enron as described in Section 6.03 (which term shall include, for purposes of this Section 6.04(c),
Enron's predecessors and successors in interest, and all of Enron’s and its respective predecessors
and successors in interests' respective Affiliates, stockholders, directors, officers, employees, agents,
attorneys, servants, invitees, contractors, licensees, legal representatives, successors, and assigns),
which is pursued in accordance with the standards in Section 6.03 of this Agreement, Enron may
pursue such opportunity and conduct the business related thereto without any obligation to offer it to
the Company. The Company acknowledges and agrees that in such case, to the extent that a court
might hold that the pursuit of such opportunity or the conduct of such activity is a breach of any
standard of care, a duty of loyalty, or other duty owed to the Company (and without admitting that
the pursuit of such opportunity or the conduct of such activity is such a breach of any such standard
or duty), the Company hereby fully and irrevocably renounces, releases and waives, to the extent
permitted by applicable law, any interest or expectancy in such opportunity ¢r activity pursued by
Enron in accordance with the standards in Section 6.03 of this Agreement and any and all Claims
that the Company or any Person claiming by, through, or under the Company may have to claim that
such business opportunity is a partnership or corporate opportunity of the Company or any Member
or that the pursuit by Enron of any such business opportunity or the conduct of the business related
thereto is a breach of any standard of care, duty of loyalty, or other duty owed to the Company
(including, to the extent permitted by applicable law, any and all Claims arising either directly or
derivatively, and whether brought by, through, or under the Company, or by any stockholder,
creditor, subsidiary or Affiliate of the Company). Further, the Company, for itself and its successors
and assigns, hereby agrees to indemnify, defend, and hold harmless, to the extent permitted by
applicable law, Enron and its predecessors and successors in interest, and all of Enron's and its *
respective predecessors and successors in interests' respective Affiliates, stockholders, directors,
officers, employees, agents, attorneys, servants, invitees, contractors, licensees, legal representatives,
successors, and assigns, from any and all such Claims that may be asserted (a) by any Person
whomsoever claiming by, through, or under the Company or (b) by any successors or assigns of the
Company. It is the express intention of the Company that, to the extent permitted by applicable law,
the indemnity to Enron herein provided covers any such Claims asserted by, through, or under the
Company, notwithstanding that such Persons are not signatories to this Agreement, and whether or
not the release provisions are directly enforceable against any Persons who are not signatories to this
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Agreement. This indemnity applies for the benefit of Enron regardless of whether such claims are
based in whole or in part upon thc alleged partial or sole negligence or strict liability of Enron (or its
p TS Of ors in interest, or Enron's or its respective predecessors or successors in
interests’ respective Affiliates, stockholders, directors, officers, employees, agents, attorneys,
servants, invitees, contractors, licensees, legal representatives, successors, and assigns), but shall not
apply in the case of bad faith, willful misconduct or breach of the covenants contained in Section
6.03(c) of this Agreement by Enron, any Designee or any other indemnified party. The
renunciations, waivers and agreements herein apply equally to activities to be conducted in the future
and activities that have been conducted in the past.

6.05 Board of Directors.

(a)  Atany time, whether with or without cause, the Class B Member (or a Majority-in-
Interest of the Class B Members, if there is at such time more than one Class B Member) may cause
the management responsibilities with respect to the Company granted to the Class A Member
pursuant to this Agreement to be assumed by a board of directors composed of four members (the
“Board of Directors™); provided that in the event that Annapuma is controlled by LYM2 Co-
Investment, L.P. (through its ownership of LYM2 Ampato LLC or its Affiliates), Annapurna shall not
cause the management responsibilities with respect to the Company to be assumed by 2 Board of
Directors uniess the Advisory Committee of LIM2 Co-Investment, L.P. approves such action. The

ption of r responsibility by the Board of Directors shall be effective ten Business
Days following the mccxpt by the Class A Member and the Class C Member of written notice signed
by the Class B Member(s) naming two persons te act as directors and as representatives of the Class
B Member on the Board of Directors. Within the ten Business Day period following the receipt by
the Class A Member and the Class C Member of the notice described above, the Class A Member
shall notify the Class B Member in writing of the identity of the two persons selected by the Class A
Member to act as directors and as representatives of the Class A Member on the Board of Directors.

(b)  Upon appointment, the Board of Directors shall have all of the management powers
and responsibilities with respect to the Company granted to the Class A Member pursuant to this
Agri and shall ically and with no further action being required by any Member have
the same obligations as those imposed upon the Class A Member by this Agreement, and from and
after the appointment of the Board of Directors, this Agreement shall be so construed and
interpreted.

{¢)  The Board of Directors initially shall be four in number, and thereafter shall be
composed of such even number of persons as shall be determined from time to time by action ofthe
Board of Directors; provided, however, that at all times the Board of Directors (and any committees
thereof) shall be composed of equal bers of representatives of the Class A Member and the Class
B Member. A Majority-in-Interest of the Class A Members shall have the exclusive right from time
to time to select, appoint and remove (with or without cause) the directors acting as its
representatives on the Board of Directors. A Majority-in-Interest of the Class B Members shall have
the exclusive right from time to time to select, appoint and remove (with or without cause) the
directors acting as its representatives on the Board of Directors. Any vacancy occuiring on the Board
of Directors due to the death, disability, removal or resignation of a director shall be filled by the
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Member who appointed the director and as whose representative the deceased, disabled, removed or
departing director served. In the event a Member fails or refuses to appoint representatives to the
Board of Directors for any reason (and has actual notice of the death, resignation or other refusal to
serve of any person previously acting as a member of the Board of Directors and representing such
Member), so that for a period of thirty Days or more there is no representative of such Member
acting as a member of the Board of Directors, then such Member shall be deemed to have consented
to any actions taken by the Board of Directors after the expiration of such thirty Day period and prior
to the appointment by such Member of a director or directors to act as the representative of such
Member on the Board of Directors as provided herein and the quorum and voting requirements in
Section 6.05(d) below shall be modified accordingly. The Board of Directors shall have the power to
establish its own procedures for meeting and voting and to appoint one or more comrmittees, in each
case subject to the requirements of this Section 6.05.

(d) A quorum for the conduct of business by the Board of Directors on behalf of the
Comipany shall be no less than a majority of the total number of directors then appointed and acting,
including at least one director representing the Class A Member and one director representing the
Class B Member. For quorum purposes, a director may be present in person, or by conference
telephone, teleconference or any other means wherein each director can hear each other director. No
action may be conducted at a meeting unless prior written or telephonic notice has been givento each
director (in the case of telephonic notice, personally) at least 48 hours prior to the time fixed for such
meeting, unless such notice has been waived in writing by each director who did not receive notice
as required hereby.

{e) The Board of Directors may take action only by the vote of a Majority of the entire
number of directors then appointed and acting at a meeting at which a quorum is present, which
Majority vote includes the vote of at least one representative of the Class A Member and one
representative of the Class B Member. As provided in Section 18-404(d) of the Act, action may be
taken without notice and a meeting if a consent in writing setting forth the action so taken is
executed by at least such number of directors as would be sufficient to approve the action at a
meeting, provided, that the executing directors include at least one representative of the Class A
Member and one representative of the Class B Member as contemplated by this Agreement.

(63} From and after their appointment and prior to their death, resignation or removal, the
members of the Board of Directors shall be deemed to be managers of the Company for all purposes
of the Act.

6.06 Annapurna Rights. (2) The Class A Member and the Class C Member acknowledge
and agree that the Company expects to obtain financing from Annapurna through Annapurna’
purchase of a Membership Interest in the Company that will benefit the business of the Company and
each of the Members. The Class A Member and the Class C Member further agree, as an
inducement to Annapuma to acquire a Membership Interest in the Company, that during any period
that the Loan Documents are in effect any of the actions set forth in Section 6.06(c) may not be
taken, nor shall any consent to, or authorization of any such act be effective, unless such action also
has been assented or consented to by Annapurna, in its capacity as Class B Member for so long as it
is the Class B Member and otherwise in its own capacity; provided, however, that during any period
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the Board of Directors has been approved and is acting, approval of the Board of Directors in
accordance with Section 6.05(¢) shall be deemed to constitute the approval of Annapuma for any of
the actions set forth in Sections 6.06(c). Each Member hereby agrees that Annapurna (to the extent it
is no longer the Class B Member) is intended to be an express third party beneficiary of this
Agreement to the extent necessary to permit Annapurna to exercise the rights granted hereunder and
described in this Section 6.06, all of which rights shall be deemed to have been granted pursuant to
this Section 6.06 (the “Annapurna Rights™).

(v) Any Annapumna Right may be exercised by Annapurna only upon the vote or written
consent of a Annapurna Majority, and any action in respect of an Annapuma Right will not be
effective for any purpose unless the Class A Member (or the Board of Directors if one has been
appointed and is acting pursuant to Section 6.05) has received written confirmation of the action
taken containing a certification that the action has been approved as required pursuant to this Section
6.06(b). The Members further agree that the Annapurna Rights granted to Annapurna hereunder may
be transferred by Annapurna upon a Foreclosure, to the purchaser in such Foreclosure.

(©) None of the actions set forth in this Section 6.06(c) may be taken, nor shall any
consent to, or authorization of any such act {whether on behalf of the Company by the Class A
Member or the Board of Directors) be effective, unless such action also has been assented or
consented to by Annapurna:

® issue additional Membership Interests or issue debt instruments or securities;

(i)  execute, modify, terminate or waive any right under any agreement or
transaction between the Company and Enron or an Affiliate of Enron;

(i)  setthe Company’s financial policies regarding capital structure, including the
issuance or retirement of debt or Membership Interests;

(iv)  appoint any independent accountant or firm of independent accountants other
than Arthur Andersen LLP to serve as the independent auditors to the Company; or

(v)  commence with respect to the Company a voluntary case or proceeding under
any applicable federal, state or foreign bankruptcy, insolvency, reorganization or other
similar law or of any other voluntary case or proceeding to be adjudicated a bankrupt or
insolvent, or the consent by the Company to the entry of a decree or order for relief against
the Company in an involuntary case or proceeding under any applicable federal, state or
foreign bankruptcy or insolvency case or proceeding against the Company, or file with
respect to the Company a petition or answer or consent seeking reorganization or relief under
any applicable federal, state or foreign law, or consent to the filing of such petition or to the
appointment of or taking possession by a custodian, receiver, liquidator, assignee, trustee,
sequestrator or similar official of any substantial part of the Company's property, or make of
an assignment of Company assets for the benefit of creditors, or admit on behalf of the
Company in writing its inability to pay its debts generally as they become due, or take action
in furtherance of any such action.
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6.07 Reimbursement of ENA Casts, The Class A Member shall be entitled to receive
reasonable compensation for the services rendered by it or on its behalf by its Affiiates in
administering the business of the Company and rendering the services described in Section 6.01.
Commencing January 1, 2001 (and continuing until the amount of the Class A Member’s
compensation is changed by mutual agreement of the Members as described in the following
sentence), the Class A Member shall be entitled to reimbursement of its actual and allocated costs
and expenses of administering the affairs of the Company and managing and operating the
Designated Business with respect to services to be rendered during such calendar quarter to the
extent not taken into account in determining Gains and Losses (as defined in the Conveyance)
pursuant to the Conveyance. The Members shall consult with each other at least once each year with
aview to determining whether the amount that constitutes reasonable compensation to be paid to the
Class A Member pursuant to this Section 6.07 shall be increased, decreased or shall stay the same,
and any amount mutually agreed by the Members to constitute such reasonable compensation, and
the manner and time of payment thereof, if other than that set forth in this Section 6.07, shall be set
forth in a written instrument executed by all of the Members. When any such written instrument
regarding compensation has been executed and delivered by all of the Members, it shall constitute an
amendment to this Section 6.07 in compliance with Section 10.06 of this Agreement for all purposes.
Claims by the Class A Member for reimbursement of expenses pursuant to this Section 6.07 shall be
subordinate to any claims of the Lenders under the Loan Documents.

ARTICLE 7
TAXES

7.01  Tax Matters.

(@)  Partnership Reporting. All returns filed by the Company in respect of
federal, state and local income taxes shall be filed on the basis that the Company is a partnership for
federal, state and local income tax purposes unless otherwise (X) required by Law, or
{y) unanimously agreed by all Members. The Members shall take all steps pursuant to applicable
regulations and applicable state or local Law in order to achieve partnership classification for the
Company for Federal, state and local income tax purposes and, in this connection, each Member will
join in the making of any election requested in gocd faith by the Class A Member in furtherance of
this objective.

®) Tax Maiters Partner. The Class A Member is authorized, in the case of
material elections with the consent of the Clags B Member and the Class C Member, not to be
unreasonably withheld, to make any and all elections for Federal, state, and local tax purposes. Ifthe
Class B Member or the Class C Member fails to respond within a reasonable period of time, under
the circumstances, to a written request by the Class A Member for consent to an election souglit to be
made for the Company, the Class A Member may treat such failure to respond as consent to such
request. The Class A Member is authorized, to the extent provided in Code Sections 6221 through
6231, to represent the Company and the Members before taxing authorities or courts of competent
jurisdiction in tax matters affecting the Company or the Members in their capacities as Members, and
0 file any tax returns and execute any agreements or other documents relating to or affecting such
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tax matters, including agreements or other documents that bind the Members with respect to such tax
matters or otherwise affect the rights of the Company and the Members. The Class A Member is
specifically authorized to act as the “Tax Matters Partner” under the Code and in any similar
capacity under state or local Applicable Law. Notwithstanding the generality of the foregoing, the
Tax Matters Partner shall make regular and current reports to the Class B Member on the status of all
representations of the Company and the Members before taxing authorities and courts of competent
jurisdiction. Furthermore, without the prior written consent of the Class B Member and the Class C
Member (which consent shall not be unreasonably withheld), the Tax Matters Partner may not enter
into any agreements or documents that would affect the amount, timing or character of any items of
income, gain, loss, deduction or credit allocated to or otherwise realized by, the Class B Member or
the Class € Member.

(cy  Tax Information. Necessary tax information shall be delivered to each
Member as soon as practicable after the end of each Fiscal Year ofthe Company but not later than 9¢
days after the end of each such Fiscal Year. The Class A Member shall file tax returns for the
Company prepared in accordance with the Code and the Regulations.

ARTICLES
BOOKS, RECORDS, REPORTS, AND BANK ACCQUNTS

8.01  Maintenance of Boaks. The Class A Member shall keep or cause to be kept at the
principal office of the Company or, upon notice to the Members, at such other location the Class A,
Member deems appropriate complete and accurate hooks and records of the Company, supporting
documentation of the transactions with respeet to the conduct of the Company’s business and
minutes of the proceedings of its Members, and any other books and records that are required 1o be
maintained by Law.

802 Bank Accounts. Funds of the Company shall be deposited in such banks or other
depositories as shall be designated from time to time by the Class A Member, All withdrawals fom
any such depository shall be made only as authorized by the Class A Member and shall be made only
by check, wire transfer, debit memorandum or other written instruction.

ARTICLE Y
DISSOLUTION, WINDING-UP AND TERMINATION

9.01 Dissolution. The Company shal} dissolve and its affairs shall be wound up on the
first to occur of the following events (each a “Dissolution Evenl”).

{a) the written consent of all Members; or

{d)  theexpiration of the Termy; or
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() entry of a decree of judicial dissolution of the Company under Section 18-802
of the Act; or

(d} the termination of the legal existence of the last remaining Member of the
Company unless the business'of the Company is continued without dissolution in a manner permitted
by this Agreement or the Act; or

(e) the Company is consolidated for financial reporting purposes with Enron or

ENA; or
{fH Enron and its Affiliates cease to engage in the Designated Business.
9.02 Winding-Up and Termination. On the occurrence of a Dissolution Event, the Class

A Member shall proceed diligently to wind up the affairs of the Company and make final
distributions as provided herein and in the Act. The costs of winding up shall be borne as a
Company expense. Until final distribution, the Class A Member shall continue to operate the
Company’s assets with the same power and authority it had prior to the dissolution. The steps to be
accomplished by the Class A Member are as follows in the following order of priority:

()] as promptly as possible after dissolution and again after final winding
up, the Class A Member shall cause a proper accounting to be made by a recognized firm of certified
public accountants of the Company’s assets, liabilities, and operations through the last calendar Day
of the month in which the dissolution occurs or the final winding up is completed, as applicable;

(i)  theClass AMember shall discharge from the Company’s funds all of
the debts, liabilities and obligations of the Company owed to creditors {including all expenses
incurred in winding up) or otherwise make reasonable provision for payment and discharge thereof
(including the establishment of a cash escrow fund for contingent, conditional or unmatured
liabilities in such amount and for such term as the Class A Member may reasonably determine); and

(iii) all remaining assets of the Company (including cash) shall be
distributed among the Members in accordance with Section 5.02.

9.03  Certificate of Cancellation. On campletion of the distribution of Company assets as
provided herein, the Members (or such other Person or Persons as the Act may require or permit)
shall file a certificate of cancellation of the Delaware Certificate with the Secretary of State of
Delaware, cancel any other filings made pursuant to Section 2.03, and take such other actions as may
be necessary to terminate the existence of the Company. Upon the filing of such certificate of
cancellation, the existence of the Company shall terminate (and the Term shall end), except as may
be otherwise provided by the Act or other applicable Law.
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ARTICLE 10
GENERAL PROVISIONS

10.81 Consequential Damages. TO THE FULLEST EXTENT PERMITTED BY
APPLICABLE LAW, INNO EVENT SHALL ANY PARTY BE LIABLE TO ANY OTHER
PARTY, IRRESPECTIVE OF WHETHER ALLEGED TO BE BY WAY OF INDEMMTY
OR AS A RESULT OF BREACH OF CONTRACT, BREACH OF WARRANTY, TORT
(INCLUDING NEGLIGENCE), STRICT LIABILITY, ORANY OTHER LEGAL THEQRY,
AND WHENEVER ARISING, EXCEPT TOTHE EXTENT SPECIFICALLY AND NOTBY
IMPLICATION SET FORTH IN SECTION 2.9 OF THE INDEMNIFICATION
AGREEMENT.

1002 Offset. Whenever the Company is to pay any sum to any Member, any Capital
Contributions that Member owes the Company may be deducted from that sum before payment.

10.03 Norices. Except as expressly set forth to the contrary in this Agreement, all notices,
payments, demands, communications, requests or consents provided for or permitted to be given
under this Agreement must be in writing and must be delivered to the recipient in person, by courier
or mail or by facsimile or other electromic transmission. A notice, payment, demand,
communication, request or consent given under this Agreement is effective on receipt by the Person
to receive it {a) if delivered, personally to the Person or to an Affiliate of the Person to whom the
same is directed, or (b) when the same is actually received (if @ Business Day or, if not, the next
succeeding Business Day), if sent either by courier or delivery service or certified mail, postage and
charges prepaid, or if by facsimile, if such facsimile is followed by a hard copy of the facsimile
cormunication sent by certified mail, postage and charges prepaid.  All notices, requests and
consents to be sent to 2 Member must be sent to or made at the addresses given for that Member on
Exhibit A or such other address as that Member may specify by notice to the other Members. Any
notice, request or consent to the Company must be given to ali of the Members. All notic
and consents to be sent to an holder of membership interests in Annapurna must be sent to or made
at the addresses given for such Person in the Annapurna limited liability company agreement or such
other address as such Person may specify by notice to the Company and each Member, Whenever
any notice is required to be given by Law or this Agreement, a writlen waiver thereof, signed by the
Person entitled to notice, whether before or after the time stated therein, shall be deemed equivalent
to the giving of such notice.

10.04 Entire Agreement; Superseding Effect. This Agreement, the Conveyance and the
other T ion Do ts constt the entire agreement of the Members relating to the
Company and the transactions contemplated hereby and supersede all provisions and concepts
contained in all prior contracts or agreements between the Members with respect to the Company and
the transactions contemplated hereby, whether oral or written.

10,05 Effect of Waiver or Consent. Except as otherwise provided in this Agreement, a
waiver or consent, express or implied, to or of any breach or default by any Member in the
performance by that Member of its obligations with respect to the Company is not 2 consent or
waiver to or of any other breach or defanlt in the performance by that Member of the same or any
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other obligations of that Member with respect to the Company. Except as otherwise provided in this
Agreement, failure on the part of a Member to complain of any act of any Member or to declare any
Member in default with respect to the Company, irrespective of how long that failure continues, doss
not constitute a waiver by that Member of its rights with respect to that default unti! the applicable
statute-of-limitations period has run.

10.06 Amendment or Restatement. This Agreement or the Delaware Certificate may be
amended or restated only by a written instrument ¢xecuted {or, in the case of the Delaware
Certificate, approved) by all of the Members.

10.07 Binding Effect. Subject to the resirictions on Dispositions set forth in this
Agresment, this Agreement is binding on and shall inure to the benefit of the Members and their
respective successors and permitted assigns.

10.08 Governing Law; Severability. THIS AGREEMENT IS GOVERNED BY AND
SHALL BE CONSTRUED IN ACCORDANCE WITH THE LAW OF THE STATE OF
DELAWARE, EXCLUDING ANY CONFLICT-OF-LAWS RULE OR PRINCIPLE THAT
MIGHT REFER THEZ GOVERNANCE OR THE CONSTRUCTION OF THIS
AGREEMENT TO THE LAW OF ANOTHER JURISDICTION. In the event of a direct
conflict between the provisions of this Agreement and any mandatory, non-waivable provision of the
Act, such provision of the Act shall control. If any provision of the Act provides that it may be
varied or superseded in a limited liability company agreement (or otherwise by agreement of the
members or managers of a limited liability company), such provision shall be deemed superseded
and waived in its entirety if this Agreement contains a provision addressing the same issue or subject
matter. If any provision of this Agreement or the application thereof to any Mermber or circumstance
is held invalid or unenforceable to any extent, (a} the remainder of this Agreement and the

" application of that pmvxs:aﬂ to other Membersor tances is not affected the:eby, and (b} the
Members shall negotiate in good faith to replace that provision with 2 new provision that is validand -
enforceable and that puts the Members in substantially the same economic, business and legal
position as they would have been in if the original provision had been valid and enforceable.

10.09 Further Assurances. Inconnection with this Agreement and the other Transaction
Docurnents and the transactions contemplated hereby and thereby, each Metber shall execute and
deliver any additienal documents and instraments and perform any additional acts that may be
necessary or appropriate o effectuate and perform the provisions of this Agreement, the other
Transaction Docurnents and those transactions.

10.10 Counterparts. This Agreement may be executed in any number of counterparts with
the same effect as if all signing parties had signed the same document. All counterparts shall be
construed together and constitute the same instrument.

10.11 Characterization of Membership Intorest, Mernbership Interests in the Company
are "securities” governed by Axticle 8 of the Uniform Commercial Code in effect from time to time
in all jurisdictions where such Article 8 or an equivalent provision is adopted.
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10.12 Dispute Resolution. This Section 10.12 shall apply to any dispute arising under of
related to this Agreement (whether arising in contract, tort or otherwise, and whether arising at law
or in equity), including (a) any dispute regarding the construction, interpretation, performance,
validity or enforceability of any provision of this Agreement or whether any Person is in compliance
with, or breach of, any provisions of this Agreement, and (b) the applicability of this Section 10.12 to
a particular dispute. Any dispute to which this Section 10.12 applies is referred to herein as a
“Dispute.” With respect to a particular Dispute, each Member that is a party to such Dispute is
referred to herein as a “Disputing Member.” The provisions of this Section 10.12 shall be the
exclusive method of resolving Disputes (other than through negotiation by the Disputing Members);
and each Member hereby waives any right it may have to resolve Disputes through any other method,
including litigation. Notwithstanding the foregoing, this Section 10.12 shall not apply to (i) any
action by any Member to obtain injunctive or other relief pursuant to Section 7.01 hereof; or (ii) any
matters that, pursuant to the provisions of this Agreement, are to be resolved by a vote, approval or
consent of the Members; provided, however, that if a vote, approval or consent must, under the terms
of this Agreement, be made (or withheld) in accordance with a standard other than sole discretion
(such as a reasonableness standard), then the issue of whether such standard has been satisfied may
be a dispute to which this Section 10.12 applies.

{a) Mediation. If a Dispute arises, any Disputing Member may submit such Dispute to
non-binding mediation under this Section 10.12(a) by notifying the other Disputing Members (a
“Mediation Notice™).

[6)] Any mediation conducted under this Section 10.12(a) shall be conducted by a
sole mediator (the “Mediator”) selected in accordance with this Section 10.12. The
Disputing Member that submits a Dispute to mediation shall designate a proposed Mediator
in its Mediation Notice. If any other Disputing Member objects to such proposed Mediator,
it may, on or before the tenth Business Day following delivery of the Mediation Notice,
notify all of the other Disputing Members of such objection. All of the Disputing Members
shall attempt to agree upon a mutually acceptable Mediator. If they are unable to do so
within fifteen Business Days following delivery of the notice described in the second
preceding sentence, any Disputing Member may request the American Arbitration
Association (or, if such Association has ceased to exist, the principal successor thereto) (the
“4A44") to designate the Mediator. If the Mediator so chosen shall die, resign or otherwise
fail or becomes unable to serve as Mediator, a replacement Mediator shall be chosen in
accordance with this Section 10.12.

(i)  The Mediator shall expeditiously (and, if possible, within twenty Business
Days after the Mediator's selection) commence the mediation, which shall be held in
Houston, Texas, The mediation shall be conducted in accordance with the then current
Commercial Mediation Rules of the AAA (excluding rules governing the payment of
mediation, administrative or other fees or expenses to the Mediator or the AAA), to the
extent that such Rules do not conflict with the terms of this Agreement. The responsibility
for paying the costs and expenses of the mediation, including compensation to the Mediator,
shall be bome equally by the Disputing Members.
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(b)  Arbitration. If the Dispute is still unresoived after ten Business Days following the
commencement of the mediation described in Section 10.12(a), then any Disputing Party may submit

such Dispute to binding arbitration under this Section 10.12(b) by notifying the other Disputing
Members (an “Arbitration Notice™).

i) Any arbitration conducted under this Section 10.12(b) shall be heard by a
panel of three arbitrators (each an “Arbitrator’™) selected in accordance with this Section
10.12(b). The Disputing Member that submits a Dispute to arbitration shall designate its
Arbitrator in its Arbitration Notice. The other Disputing Member shall designate its
Arbitrator, by notice to the other Disputing Member, on or before the tenth Business Day
following delivery of the Arbitration Notice. (If either Disputing Member fails to so
designate its Arbitrator, the other Disputing Member may request the AAA to designate an
Arbitrator for such Disputing Member.) The Arbitrator designated by each Disputing
Member may be interested or have business relations with the Disputing Member who
selected such Arbitrator. The two Arbitrators so designated shall attempt to agree upon a
mutually acceptable third Arbitrator, who shall be independent of, and have no substantial
business relations with, either of the Disputing Members. If they are unable to do so within
fifteen Business Days following delivery of the notice described in the second preceding
sentence, any Disputing Member may request the AAA to designate the third Arbitrator. If
any Arbitrator so chosen shall die, resign or otherwise fail or becomes unable to serve as
Arbitrator, a replacement Arbitrator shall be chosen in the same manner such original
Arbitrator was chosen pursuant to this Section 12.0(b).

(ii)  The Arbitrators shall expeditiously (and, if possible, within 90 days after the
selection of the third Arbitrator) hear and decide all matters concerning the Dispute. Any
arbitration hearing shall be held in Houston, Texas. The arbitration shall be conducted in
accordance with the Federal Arbitration Act (the “FAA™) and the then current Commercial
Arbitration Rules of the AAA (excluding rules governing the payment of arbitration,
administrative or other fees or expenses to the Arbitrators or the AAA), to the extent that
such Rules do not conflict with the FAA and the terms of this Agreement. Except as
expressly provided to the contrary in this Agreement, the Arbitrators shall have the power
(A) to gather such materials, information, testimony and evidence as they deem relevant to
the dispute before them (and each Member will provide such materials, information,
testimony and evidence requested by the Arbitrators, except to the extent any information so
requested is proprietary, subject to a third party confidentiality restriction or to an attomey
client or other privilege) and (B) to grant injunctive relief and enforce specific performance.
If they deem necessary, the Arbitrators may propose to the Disputing Members that one or
more other experts be retained to assist the Arbitrators in resolving the Dispute. The
retention of such other experts shall require the unanimous consent of the Disputing
Members, which shall not be unreasonably withheld.

(i) The decision of the Arbitrators (A) shall be by majority vote of the
Arbitrators, (B) shall be rendered in writing, (C) shall be final, nonappealable and binding
upon the Disputing Members, and (D) may be enforced in any court of competent
jurisdiction; provided, however, that the Members agree that the Arbitrators and any court
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enforcing the award of the Arbitrators shall not have the right or authority to award
consequential damages or punitive or exemplary damages (however characterized and
whether or not such damages might otherwise be available under applicable state or federal
taw) to any Disputing Member. The responsibility for paying the costs and expenses of the
arbitration, including compensation to the Arbitrators and any experts retained by the
Arbitrators, shall be allocated among the Disputing Members in a manner determined by the
Arbitrators to be fair and reasonable under the circumstances.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the Members have executed this Agreement as of the date first set
forth above.

CLASS A MEMBER: ENRON NORTH AMERICA CORP.

Title: Raymond \
Managing Director |
CLASS B MEMBER: ANNAPURNALLC

By: LIM2 AMPATO, LLC,
its Managing Member

By:  LIM2 Co-Investment, L.P.,
its Managing Member

By:  LIM2 Capital Management, L.P.,
its general partner

By:  LJM2 Capital Management, LLC,
its general partner

By: %,
N g Lot At

Title: g ste 2£57 20
CLASS C MEMBER: ENRON NQRTH AMERICA CORP.
By: m C{’»
Name: £
Title: Raymond M. Bowen, Jr.
Managing Director

J

Signature Page 1o Amended and Restated Limited Liability Company Agreement
of Fisbiail LLC
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EXHIBIT A
MEMBERS

tnitial
{nitial Sharing Capital
Name and Address Ratio Conmbution Commitment

CLASS A MEMBER: 0.01% $1.000 $1,000
Enron North Armrerica Corp.
clo Enron Corp.

1400 Smith Street
Houston, Texas 77002
At Ben Glisan

Fax: {713) 646-4990

with a copy to General Counset -Global Finance, at the same address

CLASS B MEMBER: l 20% 1 $1,621,000 $30,000,000

Annpapuma LLC

clo LIM2 Co-Investment, L.P.
333 Clay Street, Suite 1203
Houston , Texas 77002

Attn: Andrew S, Fastow
Fax:  {713) 646-8656
Phone: (713) 343-58567

CLASS CMEMBER: { 79.99% i $200,000,000 $200,000,000
Enron North America Corp, .

</o Enron Carp.

1400 Smith Strest
Houston, Texas 77002
Attn: Ben Glisan

Fax: {713) 646-49%0

with 2 copy to General Counsel -Global Finance, at the same address
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EXHIBIT B
FORM OF INTEREST CERTIFICATE

Certificate Evidencing Membership Interest
in a Limited Liability Company

Number,
0 FISHTAIL
LLC

A LIMITED LIABILITY COMPANY UNDER YHE
LAWS OF THE STATE OF DELAWARE

Fishtail LLC, a Delaware limited lability company (the “Company™), hereby certifies that |

] is the registered owner of a {Class A] [Class B} [Class C] Membership Interest in the
Company. The designations, preferences and relative participating, optional or other special rights,
powers and duties of the Membership Interest are set forth in, and this Centificate, and the
Membership Interest represented hereby, is issued and shall in all respects be subject to all of the
provisions of, the Amended and Restated Limited Liability Company Agreement of the Company, as
amended, supplemented or restated from time to time (the “Company Agreement”™). Caopies of the
Company Agreement are on file at, and will be furnished without charge on delivery of written
request to the Company at, the principal executive office of the Company located at 1400 Smith
Street, Houston, Texas 77002-7361. Capitalized terms used but not defined herein shall have the
meaning given them in the Company Agreement. This Certificate and the Membership Interest
evidenced hereby are not negotiable or transferable except as provided in the Company Agreement.

THIS SECURITY HASNOT BEEN REGISTERED UNDER THE UNITED STATES
SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT™), AND MAY
NOT BE OFFERED OR SOLD, UNLESS I'T HAS BEEN REGISTERED UNDER THE
SECURITIES ACT OR UNLESS AN EXEMPTION FROM REGISTRATION IS
AVAILABLE (AND, IN SUCH CASE, AN OPINION OF COUNSEL REASCNABLY
SATISFACTORY TO THE COMPANY SHALL HAVE BEEN DELIVERED TO THE
COMPANY AND THE OTHER MEMBERS TO THE EFFECT THAT SUCH OFFER
OR SALE IS NOT REQUIRED TO BE REGISTERED UNDER THE SECURITIES
ACT).

THIS CERTIFICATE IS SUBJECT TO CERTAIN RESTRICTIONS ON TRANSFER
(INCLUDING CERTAIN DISQUALIFYING DISPOSITIONS) SET FORTHINTHE
AMENDED AND RESTATED LIMITED LIABILITY COMPANY AGREEMENT OF

SENATE
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THE COMPANY DATED AS OF DECEMBER 19, 2000 (AS SUCH AGREEMENT
MAY BE AMENDED FROM TIME TO TIME), A COPY OF WHICH MAY BE
OBTAINED FROM THE COMPANY AT ITS PRINCIPAL EXECUTIVE OFFICES.

Witness the signature of the duly authorized representative of the Company.

FISHTAIL LLC
By:  Enron North America Corp., its Class A
Member
By:
Name:
Title:
Dated: >
SENATE
FOIA Confideriial ANNA- 00107
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FOR VALUE RECEIVED, .[Class AY[Class B} [Class C]
Member of Fishtail LLC, hereby sells, assigns, and transfers unto the
[Class A}{Class B] [Class C] Member Interest in Fishtail LLC represented by the attached
Certificate, and does hereby irevocable constitute and appoint attorney to
transfer the said Member Interest on the books of Fishtail LLC with full power and substitution in
the premises.

Dated:

[SIGNATURE BLOCK]
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Deal Name:

[ Fishtail

‘| December 19, 2000

1 Fishtail LLC

Annapurna LLC

4 LIM2 Ampato LLC, managing member of Annapurma LLC

LiM2 Co-Investment, L.P., managing member of LIM2
Ampato LLC

1 LIM2 Capital Management, L.P., manager of LIM2 Co-

investment, L.P.
1LIJM2 Capital Management, LLC, general partner of LIM2
Capital Management, L.P.

.| Enron North America

Caymus Trust

Raymond Bowen on behalf of ENA; Barry Schnapper on

1| behalf of Enron Corp.; Kathy Lynn as Authorized Person
| for Anmapurna

EITF 88-16, EITF 90-13, EITF 90-15, EITF 96-16, EITF

| 96-21, EITF 98-3, EITF 98-8, EITF Topic D-14, SAB Topic
| 5E, APB Opinion 16, Rule 11-01 of Regulation §-X , FAS

125

Open Documents:
- Caymus LLC documents {membership agreement, anything else)
- Note from ENA to Caymus
- Total return swap on debt between ENA & Caymus
- Any legal opinions regarding Caymus and/or Sundance

|8 Enron Financial Staternent Disclosures

Al December 31, 2000 Form 10-K
B. September 30, 2001 Form 10-Q
L Timsline of Fishtail Transaction
. Background and Formation
Al General/Business Purpose
B. Initial Transaction Diagram
C. Formation of Annapurmna
0. Annapurna Credit Agreement
E. Formation of Fishtail
F. Capital Commitments
G. Distributions
H. Profit and Loss Allocation
I Management
1 Right of First Offer; Drag Along Rights
K. Conflict of Interest

Last update; 1/21/2002 6:51 PM
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L. Consent Rights
M. Services Agreement
N. Dissolution
0. Amendments and Additional Capital
V. Enron Indemnification
V. Transaction Fees
V1L Economics
VI Monetization
VIII.  Subsequent Transaction
IX. Enron Accounting Treatment
X. Accounting Issues and Related Guidance
A. Nonconsolidation of Fishtail
B. Divestiture of the Contributed Business
C. Fishtail’s Valuation of the Contributed Business
D. Gain on Sale of Interest to Caymus Trust
1. Enron Financial Statement Disclosures

December 31, 2000 Form 10-K

From Note 3 PRICE RISK MANAGEMENT ACTIVITIES AND FINANCIAL
INSTRUMENTS [information in beold added by Deloitte & Touche for informational
purposes only]:

Securitizations. From time to time, Enron sells interests in certain of its financial assets.
Some of these sales are completed in securitizations, in which Enron concurrently

enters into swaps associated with the underlying assets which limits the risks assumed by
the purchaser. Such swaps are adjusted to fair value using quoted market prices, if -
available, or estimated fair value based on management's best estimate of the present
value of future cash flow. These swaps are included in Price Risk Management activities
above as equity investments. During 2000, gains from sales representing securitizations
were $381 million | Fishtail $115 million | and proceeds were $2,379 million | Fishtail
$200 miltion ] ($545 million of the proceeds related to sales to Whitewing Associates,
L.P. (Whitewing)). See Notes 4 and 9. Purchases of securitized merchant financial
assets totaled $1,184 million during 2000. Amounts primarily related to equity interests.

From Note 16 RELATED PARTY TRANSACTIONS [information in bold added by
Deloitte & Touche for informational purposes only]:

In 2000 and 1999, Enron entered into transactions with limited partnerships (the Related
Party) whose general partner's managing member is a senior officer of Enron. The
limited partners of the Related Party are unrelated to Enron. Management believes that
the terms of the transactions with the Related Party were reasonable compared to those
which could have been negotiated with unrelated third parties. ’

Last update: 1/21/2002 6:51 PM DRAFT-SUBJECT TO REVISION Page 2 of 28
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In 2000, the Related Party acquired, through securitizations, approximately $35 million
of merchant investments from Enron. In addition, Enron and the Related Party formed
partnerships in which Enron contributed cash and assets and the Related Party
contributed $17.5 million | Fishtail $8.0 million | in cash. Subsequently, Enron sold a
portion of its interests in the parterships through securitizations. See Note 3.

September 30, 2001 Form 10-Q

From Note 4 RELATED PARTY TRANSACTIONS [information in bold added by
Deloitte & Touche for informational purposes only]:

General Summary of LJM Transactions. From June 1999 through September 2001,
Enron and Enron-related entities entered into 24 business relationships in which LIM] or
LIM2 participated. These relationships were of several general types, including: (1) sales
of assets by Enron to LIM2 and by LIM2 to Enron; (2) purchases of debt or equity
interests by LIM1 or LIM2 in Enron-sponsored SPES; {3) purchases of debt or equity
interests by LIM1 or LIM2 in Enron affiliates or other entities in which Envon was an
investor; (4) purchases of equity investments by LIM1I or LIM2 in SPEs designed to
mitigate market risk in Enron's investments; (5) the sale of a cail option and a put option
by LJM2 on physical assets; and (6) a subordinated loan to LJM2 from an Enron affiliate.

The financial results of these transactions are summarized below.

{In Millions) Cash and Impact of LIM
Other Value LIM Net Transactions on
LM Received Cash Enron’s Restated
Investment by LIM Flow. Pre-Tax Eamnings
Nine Months Ended September 30, 2001
Sale of Assets 5 - $ - $ - 3 0.7
Purchases of Equity/Debt in Enron-
Sponsored Special Purpese Entities - 52.5 525 -
investments in Enron Affiliates 34 17.8 144 -
Portfolio Special Purpose Entities - 75.5 75.5 (a) (166.2)
Call Option - - - -
Transactions with LIM and Other Entities - - - -
Fransaction with LJM and Whitewing - - - -
Total $ 34 $ 1458 $ 1424 3 {163.5)

{a) Enron's pre-tax eaings impact of transactions with LIMZ2 through the Raptor SPEs was

approximately $545 million and $49 million for the nine months ended September 30, 2001 and 2000,
respectively, excluding the pre-tax charge described below. During the nine months ended September
30,2001 and 2000, the Raptor SPEs hedged Josses related to Enron investments of $453 miilion and
$35 million, respectively. The 2001 pre-tax earnings amount includes a $710 million pre-tax charge in
the quarter ended September 30, 2001 related to the termination of the Raptor SPEs.
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(In Millions) Cash and Impact of LIM
Other Value LIM Net Transactions on
LiM Received Cash Enron’s Restated
Investment by LIM Flow Pre-Tax Earnings
2000 B
Sale of Assets $ (b) 300 $ 324 5 24 3 86.6
Purchases of Equity/Debt in Enron-
Sponsored Special Purpose Entities 100.7 64.4 (36.3) -
Investments in Enron Affiliates 66.5 512 (153 -
Portfolio Special Purpose Entities 127.1 148.5 214 {a) 5320
Call Option 113 125 12 o
Transactions with LIM and Other Entities 7.5 11.7 42 -
Transaction with LIM and Whitewing 40.3 - (40.3) -
Total $£ 3834 $ 320.7 S (62.7) $ 618.6

(2) Enron’s pre-tax earnings impact of transactions with LIM2 through the Raptor SPEs was
approximately $532 million in 2000. During 2000, the Rapter SPEs hedged losses related to Enron

investments of $501 million.
(b) This amount excludes a seller financed note from Enron to LIM of approximately $70 million.

Purchases of Equity/Debt in Enron-Sponsored SPEs. Between September. 1999 and
December 2000, LIMI or LIM2 purchased equity or debt interests in nine Enron-
sponsored SPEs. LIM1 and LJM2 invested $175 million | Fishtail $8.0 million | in the
nine SPEs. These transactions enabled Enron to monetize assets and generated pre-tax
earnings to Enron of $2 million in 1999.

Enron believes that LIM received cash of $15 miltion, $64 million | Fishtail $8.5
miltion } and $53 million in 1999, 2000 and 2001, respectively, relating to its
investments in these entities. In three instances, third-party financial institutions also
invested in the entities. LIM invested on the same terms as the third-party investors, In
one of these nine transactions, Enron entered into a marketing agreement with LIM2 that
provided Enron with the right to market the underlying equity. This arrangement gave
Enron profit potential in proceeds received after LYM2 achieved a specified return level,
In six of these nine transactiens, Enron repurchased all or a portion of the equity and debt
initially purchased by LIM.

The SPEs owned, directly or indirectly, a variety of operating and financial assets.
“For example, Yosemite Securities Trust was a finance entity which facilitated Enron's

ability to raise funds in the capital markets through the use of credit-linked notes, a
standard financing arrangement offered by investment banks. Osprey Trust is
beneficially-owned by a number of financial institutions and is a limited partner in
Whitewing Associates, L.P., an Enron unconsolidated affiliate (Whitewing) {see Note &),
Enron is the other partner. Whitewing purchased certain Enron investments for future
sale.
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In addition, as a result of these transactions, Enron was able to monetize equity
interests with investment banks. These monetizations resulted in Enron's recognizing
$146 million | Fishtail $115 million | and $5 million in pre-tax eamnings in 2000 and the
nine months ended 2001, respectively, and $252 million | Fishtail $200 million | in cash
inflows, all in 2000.

11 Timeline of Fishtail Transaction

Date Event
December 19, 2000 | Fishtail formed by ENA and Annapurna/LJM2
e ENA contributes pulp and paper trading “business” valued at $200
million
« Annapurna contributes $1.6 million cash and $48 .4 million
commitment

December 22, 2000 | Annapurna contributes an additional $6.4 million cash to Fishtail
Annapurna reduces its commitment to $42 million

December __, 2000 | ENA sold Class C interest in Fishtail to Caymus Trust for $200 million
e Enron records a gain of $115 million
ENA enters into total return swap with Caymus Trust

June 2001 ENA and Salomon Brothers form Sundance
Sundance purchases the interests in Fishtail from Annapurna and Caymus

Trust

II. Background and Formation

General/Business Purpose

According to a Transaction Support Memorandum dated October 1, 2000, Enron had
been operating a pulp and paper business since 1997. Pulp and paper trades with a
notional volume and value of 19.9 million tons and $8.3 billion, respectively, had been
execiited through' this business. The businéss, run by Jeff McMahon, President and Chief
Executive Officer, and Raymond Bowen, Chief Operating Officer, employed 38
traders/originators and 20 commercial support employees. As of September 30, 2000, the
trading book had a mark-to-market value of approximately $80 million.

Per Mike Patrick, Enron was looking to form a joint venture with an equity partner in
order to expand its pulp and paper business model, including purchasing additional plants
and making capital improvements. Discussions were held with possible investors,
including Blackstone Group. In November 2000, a valuation analysis was prepared by
Chase Securities Inc., which analyzéd the values of Garden State Paper Company
(purchased by Enron in July 2000), the pulp and paper trading business, and “soft assets™
to be contributed to or utilized by the proposed joint venture.

!n December 2000, the possible joint venture partner indicated that it was no longer
interested in participating. The issues involved in this decision were primarily associated
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with desired compensation of management and the employees of the joint venture — the
third party required that compensation be dependent only upon the results of the pulp and
paper business, rather than Enron’s results of operations or appreciation of Enron stock.

The Fishtail transaction was developed and executed in December 2000 as a means to
extract a recognized value from the pulp and paper trading business in Enron’s financial
results for the fourth quarter of 2000. By converting its pulp and paper business into an
equity investment in Fishtail, Enron could then monetize its interest and recognize the
gain resulting from the difference between the fair value and the book value of the
business.

Initial Transaction Diagram

Below is a diagram of the initial Fishtail deal structure:

Servicas Agrsement

. Pulp and Paper
: FV: $200MM Class A Managing
BY: $B5MM Class C 79.99% Economic interast
k.
Fishtall LLC
Reskdual $£2 MM Comemitmant
Cash T and 36 MM Class B Preferred
Y

$500,000 fee: $350,000 fer
15 bps on undrawn 15%30% ROY
LIBOR + 2% if drawn
LJM2 - Ampato
uc
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Formation of Annapurna

Annapurna LLC (“Annapurna”) was a special purpose entity formed on December 19,
2000 to consummate the transactions contemplated by the Fishtail LLC Agreement and
the other transaction documents to which it was a party. LIM2 Ampato LLC was the sole
and managing member of Annapurna.

Annapurna was initially capitalized with approximately $1.5 million equity from LIM2
and a $48.4 million credit agreement (the “Annapurna Credit Agreement”) from The
Chase Manhattan Bank (“Chase”).

The term of Annapurna was to continue for two years after December 19, 2000, unless
dissolved and terminated earlier pursuant to the Annapurna LLC Agreement. (from CD-
rom electronic files INT13 00001)

Annapurna Credit Agreement

The Annapurna Credit Agreement, dated as of December 19, 2000 (INTS 01833),
provided up to an aggregate amount of approximately $48.4 million to Annapurna
through June 29, 2001. The proceeds from the Annapurna Credit Agreement could only
be used for required capital contributions to Fishtail LLC (“Fishtail”). Annapuma
designated Enron North America Corp. (“ENA”) as its non-exclusive agent to give
requests for borrowings to Chase, and agreed that the proceeds could be paid directly to

Fishtail.

The Annapurna Credit Agreement prohibited Annapurna from certain actions uati} the
commitments expired or terminated. Annapurna was not permitted to:

e Incur additional indebtedness,

e Sell or transfer its Class B interest in Fishtail,

e Agree to amend or terminate the Fishtall LLC Agreement,

¢ Have any employees,

» Make capital expenditures,

o Consent to the dissolution of Fishtail, or

+ Consent to allow Fishtail to (i) issue additional interests, (ii) modify any right
under any agreement between Fishtail and Enron or an affiliate of Enron, (jif) set
-financial policies regarding capital structure, (iv) appoint any independent auditor
other than Arthur Andersen, or (v) commence voluntary bankruptey or similar
proceedings.-

In addition, Annapurna was required to do the following under the terms of the
Annapurna Credit Agreement:
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o Own at all times the Class B interest in Fishtail,
e At all time be the sole Class B member of Fishtail, and

e Promptly after June 29, 2001, exercise its right to require that Fishtail be sold (see
*. Right of First Offer; Drag Along Rights” below).

The Annapurna Credit Agreement was collateralized by Annapurna’s interest in Fishtail.

Formation of Fishtail

Fishtail was formed by ENA and Annapurna on December 18, 2000 to engage in the use
of the wholesale business model for the creation of value by the development of efficient
and price-transparent markets in the pulp, paper, and lumber businesses. These markets
were to be developed through the establishment and operation of a real-time physical and
financial trading system, together with the associated commercial activities.

Fishtail had a term of five years from December 18, 2000 to December 31, 2005, unless
dissolved earlier in accordance with the Fishtail LLC Agreement (INTS 01973).

Pursuant to a Conveyance and Agreement dated as of December 19, 2000 (INTS 02023),
ENA assigned to Fishtail an economic interest equal to 100% of the pet economic
benefits or burdens of existing and future contracts executed in the pulp, paper and
lumber trading business (referred to herein as the “contributed business™). The term of
the conveyance was from December 19, 2000 until termination of Fishtail pursuant to the
Fishtail LLC Agreement. The Conveyance and Agreement provided for payments as
follows:

s  ENA was required to pay in cash to Fishtail on a quarterly basis beginning March
31, 2001, any gain in respect of the contributed business realized by ENA for the
period.

e When losses in respect of the contributed business existed, ENA. was required to
invoice Fishtail for the amount of the losses, not to exceed $50 million.

* Upeon Fishtail’s receipt of cash capital contributions from Anmnapurna, Fishtail was
required to make payment to ENA, which would be applied to amounts owed by
Fishtail to ENA. -

The parties agreed that the valuation analysis dated November 20, 2000 prepared by
Chase Securities Inc. (no Bates ID) would be used for the contributed business. ENA
represented that no material changes had occurred in the contributed business since the
date of valuation. A value of $200 million was assigned to the contributed business.

In exchange for its conveyance, ENA received a Class A and Class C interest in Fishtail.
The Class A interest was the managing member interest, and the Class C interest
represented 79.99% of the economics.
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Annapurna contributed approximately $1.6 million cash and a $48.4 million
commitment. In exchange, Annapurna received a Class B interest in Fishtail. The Class

B interest was entitled to:
- A preferred return equal to Libor + 7% on its entire commitment ($50 million),

- 20% ownership of Fishtail, and
- The ability to cause the management responsibility of Fishtail granted to the Class

A member to be assumed by a Board of Directors with four members, two of
which would be appointed by the Class B member.

Capital Commitments

ENA, as maneging member, could request additional capital contributions for the amount ~
by which Fishtail’s aggregate net realized losses exceeded approximately $201.6 million.
Annapuma, as Class B member, was required to contribute 20% of such additional

capital.
Distributions

Except as provided in 1) below, on June 30 and December 31 of each year, commencing
June 30, 2001, Fishtail was required to make distributions in the following order of

priority:
1) First, no less frequently than quarterly, an amount sufficient to permit Annapurna
to pay federal, state or local income taxes associated with the business and
operations of Fishtail,

2) Second, the preferred return to Annapurna,

3) Third, the amounts of cash contributed by Annapurna in excess of its initial
capital contribution of $1.6 million, and-

4) Thereafter, to ENA.
Profit and Loss Allocation
Profits were required to be allocated among ENA and Annapurna as follows:

e 100%to Annapurna to reverse losses previously allocated,
* 100% to ENA to reverse losses previéusly allocated,

e 100% to Annapumna up to the preferred return amount, and
* The balance to ENA.
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Losses were required to be alfocated among ENA and Annapurna as follows:

s 100% to ENA 1o the extent of its adjusted capital account for its Class C interest,
s 100% to Annapurna to the extent of its adjusted capital account,

+  100% to ENA 1o the extent of its adjusted capital account for its Class A interest,
and

e The balance to ENA.

Management

Management of Fishtail was vested in ENA, as Class A member. ENA agreed to
continue activities in the contributed business, including creating, developing and
operating market making activities; developing and maintaining hardware, software and
technology infrastructures; and effecting transactions in commodities or other products in
the contributed business in accordance with ENA’s trading policies and Enron’s Risk
Management Policy. ENA was entitled to reimbursement of its actual and allocated costs

and expenses.

ENA was required to cause Fishtail to conduct its business separate from any member,
including segregating property, funds and accounts; maintaining books and records; and
causing Fishtail to conduct its dealings with third parties in its own name as a separate
and independent entity.

As mentioned above, the holder of the Class B interest could cause the management of
Fishtail to be assumed by a Board of Directors. If Annapurna was controlled by LIM2,
the Advisory Committee of LIM2 was required to approve the change to a Board of
Directors. The Board of Directors would consist of four members, two appointed by each
of the Class A member and the Class B member. The Board could take action only by
the vote of a majority of the entire number of directors, which majority vote was required
to include at least one representative of the Class A member and one representative of the
Class B member. -

Right of First Offer; Drag Along Rights

At any time after six months from December 19, 2000, if Annapurna wanted to sell all of
its Class B interest, Annapurna was required to give right of first offer notice to ENA.
ENA had the right, expiring 30 days following notice, to offer to purchase the Class B
interest before it could be sold to a third party, Annapurna was requlred to then accept or
reject any such offers from ENA within ten days

Under the drag along rights, if Annapuma wanted to sell its interest, Annapurna could
force ENA to sell its interest as well. If no offer 1o purchase was received from ENA,
Annapurna had the option to require ENA to sell all of ENA’s interest to the purchaser at
the price and on the same terms and conditions as otherwise agreed with Annapurna
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Conflict of Interest

ENA agreed that Enron would not, directly or indirectly (other than through the
Wholesale Services Group of Enron), engage in the contributed business or create a
subsidiary to do so. However, nothing in the Fishtail LLC Agreement required Enron to
continue to engage in the contributed business. Enron was free to pursue or abandon the
contributed business in its sole discretion.

Consent Rights

As an inducement for Annapurna to acquire the Class B interest in Fishtail, it was agreed
that the following actions would not be taken without Annapurna’s consent (or approval
of the Board of Directors of Fishtail if one had been appointed) during the time with the
Annapuma Credit Agreement was in effect:

1) Issue additional membership interests,

2) Modify rights under any agreement between Fishtail and Enron or an affiliate of
Enron, '

3) Set financial policies for Fishtail regarding capital structure,
4) Appoint independent auditors other than Arthur Andersen, or
5) Commence voluntary bankruptcy or similar proceedings.

Services Agreement

Annapurna entered into a services agreement with ENA that effectively swept the excess
of cash in Annapurna over the amount necessary to satisfy Annapurna’s expenses,
including principal and interest payments on debt and fees and charges of lenders, and a
15% return (30% after June 30, 2001) to LIM2 as stipulated in the agreement. (INT5
02080) .

Under the agreement, ENA agreed to provide services to Annapurna, including:

~ Accounting, planning, treasury, tax, and technical support,
— Cash management, making cash distributions,
~ Managing the registration and transfer of interests, and

~ Preparing and filing government and regulatory reports.

ENA was required to appoint an appropriate number of employees dedicated to providing
these services to Annapuma.

N
N
oo
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Dissolution

Fishtail was required to be dissolved upon the occurrence of the following:

s Consent of all members,

» Expiration of the term of Fishtail,

o Judicial dissolution,

« Termination of legal existence of the last remaining member,
o Fishtail being consolidated with Enron or ENA, or

« Enron ceasing to engage in the contributed business.

Upon dissolution, ENA, as Class A member, was required to first discharge from
Fishtail’s funds all of the debts, liabilities and obligations owed to creditors. Then all
remaining assets of Fishtail were to be distributed among the members as follows:

1) First, to Annapurna until its received an amount equal to the sum of (i) any,
accrued and unpaid preferred return to the date of dissolution and (i) the amount
of any unreturned capital contributions made by Annapurna, and

2) Second, to ENA.
Amendments and Additional Capital

Shortly after formation of Fishtail, it was determined that an additional equity
contribution was required to further support off-balance sheet treatement. The parties
agreed to the following changes to the transction documents on December 22, 2000 (from
CD-rom electronic files INT13 00001):

1) LJM2 would purchase an additional voting member interest in Annapurna for
approximately $6.4 million. Such additional capital was deemed to have been -
contributed concurrently with LIM2’s original contrbution to Annapurna on
December 19, 2000.

2) The $6.4 million additional capital was to be funded by Annapurna to Fishtail in
connection with Annapurna’s purchase of its Class B interest in Fishtail.

3) Annapurna, as Class B member of Fishtail, was required to make capital
_contributions at any time that the aggregate net realized losses of Fishtail were
approximately $208.0 million or more.

4) Chase’s initial commitment under the Annapurna Credit Agreement was reduced
to approximately $42 million.

As amended, the capital contributions to Fishtail were comprised of:
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Member  Class Type Contribution
ENA A Equity $ 1,000
Annapurna B Equity (1) 1,621,000
Annapurna B Equity (2) 6,403,061
Annapurna B Debt(1) 48,379,000
Annapurna B Debt(2) (6,403,061)
ENA C  Egquity 200,000,000

Total $250,001,000

(16.8% Debt, 83.2% Equity, 3.86% Annapurna Equity)

Iv. Enron Indemnification

Enron indemnified Chase and Annapurna against claims resulting from:

» Ownership, possession or delivery by Enron, an affiliate of Enron, or Fishtail of
physical products in the pulp, paper and lumber trading business,

» Violations of law by Enron,

e Breach of covenant or agreement by Enron or an affiliate of Enron under the
transaction documents,

e Falsity of representations or warranties of Enron or an affiliate of Enron in the
transaction documents, and

¢ Hazardous materials or environmental damage arising from the pulp, paper and
lumber trading business.

The indemnification did not cover Fishtail’s obligation to make payments to ENA in
respect of losses under the Conveyance and Agreement described above. (INT5 01896)

V. Transaction Fees

As consideration for their roles in structuring the financing for Annapuma, Enron agreed
to pay to Chase Securities Inc. and LIM2 an advisory fee of $500,000 and $100,000,
respectively (from CD-rom electronic files INT13 00001).

Enron also agreed to pay or reimburse LIM2 for all reasonable out-of-pocket costs and
expenses incurred by LJM2 in connection with the preparation, negotiation, execution
and delivery of the definitive documents for the financing of Annapurna and the
formation of Fishtail, including the reasonable fees and expenses of one legal counsel.

Pursuant to a supplemental letter agreement dated December 22, 2000, Enron agreed to
pay to LIM2 an additional advisory fee of $250,000 (from CD-rom electronic files INT13
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00001). Per Mike Pairick, the additional fee was associated with the additional equity
capital contribution required of LIM2 described above.

in the event that, on July 1, 2001, Annapurna owned the Class B interest in Fishtail and
LIM2 (or an affiliate) owned the membership interests in Annapurna, Annapurna was
required to make a capital contribution of $400,000 to Fishtail and Enron was reguired to
pay LIM2 an additional advisory fee of $400,000.

VI Economics

As the Class B interest holder, Annapurna was entitled to receive a preferred return of
LIBOR plus 7% on its $50 million investment in Fishtail. ENA, as the Class C interest
holder, would bear all of the net realized trading losses up to $200 million and was
entitled to receive all eamings in excess of Annapurna’s preferred return. Annapurna
would bear any net realized trading losses in excess of $200 million until its capital
account was extinguished.

VI Monetization

In December 2000, subsequent to the formation of Fishtail, ENA sold its Class C interest
in Fishtail to Caymus Trust (“Caymus™), a special purpose entity, for $200 million.
Caymus was capitalized with 97% debt from Citibank and 3% equity from Fleet, both
unrelated third parties. Caymus’s debt was secured by a total return swap written by
ENA.

Class G
interestin

Fishiait
- ENA - Caymus Trust
y S200MM SPY

Puip and Paper
“Business”
FV: S200MM
BY: $85MM

ass A Managing Interest
Class G Residual Inferest

Fishtait LLC

i

[ Open for further details — Need Caymus documents ]
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VIII. Subsequent Transaction

In June 2001, Salomon Brothers Holding Company (“Salomon”) and ENA formed
Sundance Industrial Partners LP ("Sundance”) to provide capital and to expand the pulp
and paper business. Upon formation, ENA and Salomon contributed their pulp and paper
assets and cash, which were used to purchase Annapurna and Caymus’ interest in Fishtail
for $8.5 million and $207 million, respectively. Neither Fishtail nor Annapurna made
any distributions of capital or eamings to any of their members prior to Sundance’s
purchase of Annapurna’s interest in Fishtail.

| Open for confirmation and further details — Need Sundance documents |

IX.  Enron Accounting Treatment

ENA accounted for its investment in Fishtail under the equity method of accounting.
ENA’s cost basis in its pulp and paper trading business of approximately $85 million was
“carnied-over” and represented its basis in Fishtail. ENA recognized no gain or loss on
the formation of Fishtail.

As a result of the sale of its Class C interest in Fishtail to Caymus, ENA recorded a gain
of approximately $115 million, which represented the difference between the sale price
and ENAs $85 million cost basis in Fishtail.

[ Open for explanation of gain recorded in Sundance transaction ~ Need Sundance
documents |

X. Accounting Issues and Related Guidance

Did Fishtail meet the requirements for nonconsolidation as either a special purpose entity
or a joint venture?

Although there is no definition of an SPE in the authoritative accounting literature, it is
typically an entity created for one purpose, with little or no other activity, and is designed
to benefit a single company. SPE’s do not meet the definition of a “business” for
accounting purposes. Thus, if Fishtail is considered to be a “business”, it could be
viewed as a joint venture, rather than an SPE.

EITF No. 98-3, Determining Whether a Nonmonetary Transaction Involves Receipt of
Productive Assets or of a Business, Sets forth criteria for determining what constitutes a
“business.”

A business is a self-sustaining integrated set of activities and assets
conducted and managed for the purpose of providing a return to investors
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[emphasis added]. A business consists of (a) inputs, (b) precesses applied
to those inputs, and (c) resulting outputs that are used to generate
revenues. For a transferred set of activities and assets to be a business, it
must contain all of the inputs and processes necessary for it to
continue to conduct normal operations after the transferred set is
separated from the transferor, which includes the ability to sustain a
revenue stream by providing its outputs to customers [emphasis added].
The elements necessary for a transferred set to continue to conduct normal
operations will vary by industry and by the operating strategies of the
transferred set. An evaluation of the necessary elements should consider:

Inputs

a Long-lived assets, including intangible assets, or rights to the use
of long-lived assets.

b. . Intellectual property.

c. The ability to obtain access to necessary materials or rights.

d. Employees.

Processes

e. The existence of systems, standards, protocols, conventions, and
rules that act to define the processes necessary for normal, self-
sustaining operations, such as (i) strategic management processes,
(if) operational processes, and (ili} resource management

processes.
Outputs
f. The ability to obtain access to the customers that purchase the

outputs of the transferred set.

A transferred sét of activities and assets fails the definition of a
business if it excludes one or more of the above items such that it is
not possible for the set to continue normal operations and sustain a
revenue stream by providing its prodiucis and/or sefvices to customers
{emphasis added]. However, if the excluded item or items are only minor
(based on the degree of difficulty and the level of investinent necessary to
obtain access to or to acquire the missing itern(s)), then the transferred set
is capable of continuing normal operations and is a business. The
assessment of whether excluded items are only minor should be made
without regard to the attributes of the transferee and should consider such
factors as the uniqueness or scarcity of the missing element, the time
frame, the level of effort, and the cost required to obtain the missing
element....

The determination of whether a transferred set of assets and activities is or

is not a business is a three-step process. First, one must identify the
elements included in the transferred set. Second, one must compare the
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identified elements in the transferred set to the complete set of elements
necessary for the transferred set to conduct normal operations in order to
identify any missing elements. Third, if there are missing elements, one
must make an assessment as to whether the missing elements cause one to
conclude that the transferred set is not a busmess. That assessment is
based on the degree of difficulty or the level of investment (relative to the
fair value of the transferred set) necessary to obtain access to or to acquire
the missing elements. If the degree of difficulty and level of investment
necessary to obtain access to or to acquire the missing elements are not
significant, then the missing elements are considered minor and their
absence would not cause one to conclude that the transferred set is not a
business. The determination of the degree of difficulty or level of
investment necessary lo obtain access to or to acquire the missing
elements requires significant judgment and is dependent on the particular
facts and circumstances.

From ENA’s contribution, Fishtail held the net economic benefits or burdens of existing
and future contracts executed in the pulp, paper and lumber trading business. The term of
the conveyance was for a five-year period. ENA agreed to continue activities in the
contributed business, including creating, developing and operating market making
activities; developing and maintaining hardware, software and technology infrastructures;
and effecting transactions in commodities or other products in the contributed business in
‘accordance with ENA’s trading policies and Enron’s Risk Management Policy. ENA
was required to cause Fishtail to conduct its business separately, including segregating
property, funds and accounts; maintaining books and records; and causing Fishtail to
conduct its dealings with third parties in its own name as a separate and independent
entity.

Enron viewed Fishtail as a business based on the fact that it held all of the benefits and
burdens of the trading contracts. Because ENA agreed to continue activities and develop
and maintain the necessary systems, Fishtail had the necessary inputs, processes and
outputs to be considered a business.

However, it could be argued that, because Fishiail (i) only had the economic interest in
the contracts, (i} had no employees of its own, and (iii) had no systems or infrastructure
of its own to conduct trading activities, it conld not exist without ENA. In such case,
Fishtail would not meet the definition of a “business” and could not be considered a joint
venture.,

In addit_ion, because Fishtail was required to be dissolved upon ENA ceasing to engage in
the contributed business, ENA could be viewed as having a significant control right.

Such a control right could indicate that Fishtail does not qualify as a “business”. Ses c.
below for discussion of this right in relation to nonconsolidation of joint ventures.

b. If Fishtail is considered an SPE, does it meet the requirements for
nonconsolidation?
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The current guidance regarding accounting for SPE structures is primarily directed
toward lease transactions. However, Question 2 to EITF 90-15, Impact of
Nonsubstantive Lessors, Residual Value Guarantees, and Other Provisions in Leasing
Transactions, states that its conditions, which focus on the risks and rewards and
substantive nature of the SPE, may be useful in evaluating nonleasing transactions
involving SPEs.

EITF Topic D-14, Transactions involving Special-Purpose Entities, states:

Generally, the SEC staff believes that for nonconsolidation and sales
recognition by the sponsor or transferor to be appropriate, the majority
owner {or owners) of the SPE must be an independent third party who
has made a substantive capital investment in the SPE, has control of the
SPE, and has substantive risks and rewards of ownership of the assets
of the SPE (including residuals) femphasis added]. Conversely, the SEC
staff believes that nonconsolidation and sales recognition are not
appropriate by the sponsor or transferor when the majority owner of the
SPE makes only a nominal capital investment, the activities of the SPE are
virtuaily all on the sponsor's or transferor's behalf, and the substantive
risks and rewards of the assets or the debt of the SPE rest directly or
indirectly with the sponsor or transferor.

The issue in EITF 98-6, Investor's Accounting for an Investment in a Limited Partnership
When the Investor Is the Sole General Partner and the Limited Partners Have Certain
Approval or Veto Rights, was what rights held by limited partners preclude consolidation
in circumstances in which the sole general partner would consolidate the limited
partnership in accordance with generally accepted accounting principles absent the
existence of the rights held by the limited partners. A working group was established but
no consensus was reached. However, the Task Force did not object to the general
concepts proposed by the working group, including the notion that a partnership
agreement that provides for the removal of the general partner by a reasonable vote
of the limited partners, without cause, and-without the limited .partmers-or
partnership incurring a significant penalty, indicates that the sole general partner
does not control the limited partnership [emphasis added].

Management of Fishtail was vested in ENA, as Class A member. However, Annapurna
could cause the management of Fishtail to be assumed by a Board of Directors. If
Annapurna was controlled by LIM2, the Advisory Committee of LIM2 was required to
approve the change to a Board of Directors. The Board of Directors would consist of
four members, two appointed by each of the Class A member and the Class B member.
The Board could take action only.by the vote of a majority of the entire number of
directors, which majority vote was required to include at least one representative of the
Class A member and one representative of the Class B member. Because Andrew
Fastow, Enron’s Chief Financial Officer, was the general parter of LIMZ at the time, an
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evaluation must be made as to whether Annapuma/LIM?2 was an independent third party
and whether Annapuma/LJM?2 or Enron had control of Fishtail.

See separate LJM Governance memorandum addressing issues related to Enron’s Chief
Financial Officer’s control of LJM2.

See discussion below regarding Annapurna’s risks and reward of ownership.

Under EITF 90-15, consolidation of an SPE is not required when the owner(s) of record
of the SPE has made an initial substantive residual equity capital investment that is at
risk during the entire term [emphasis added]. This requires that the investment be

...comparable to that expected for a substantive business involved in
similar [leasing] transactions with similar risks and rewards. The SEC
staff understands from discussions with Working Group members that
those members believe that 3 percent is the minimum acceptable
investment. The SEC staff believes a greater investment may be necessary
depending on the facts and circumstances...

EITF 96-21, Implementation Issues in Accounting for Leasing Transactions involving
Special-Purpose Entities, states that, to satisfy the at-risk requirement, an initial
substantive residual equity capital investment must represent an equity interest in legal
form, must be subordinate to all debt interests, and must represent the residual equity
interest during the entire term [emphasis added].

The view that Fishtail met the equity at risk requirements for nonconsolidation would be
based on the following assertions:

e Annapurna’s cash equity contribution was substantive because it met the 3%
minimum investment criteria.

* Annapurna received a “membership interest” in Fishtail in return for its cash
- contribution, thus it was equity in legal form.

* Annapurna’s interest was subordinate to debt interests because the Fishtail LLC
Agreement required that debts, liabilities and obligations of Fishtail be paid before
distributions to Annapurna and ENA.

However, because ENA, as the Class C interest holder, would bear ail of the losses up to
$200 million and Annapurna would only bear losses in excess of $200 million until.its
capital account was extinguished, it could be argued that Annapurna’s equity was not
substantively at risk. In such case, Annapurna would not be considered to have
substantive risks and rewards of ownership of Fishtail.

. If Fishtail is considered a joint venture, does it meet the requirements jfor
nonconsolidation?
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EITF 96-16, Investor’s Accounting for an Investee When the Investor Has a Majority of
the Voting Interest but the Minority Shareholder or Sharcholders Have Certain Approval
or Veto Rights, speaks to this issue. i

The Task Force agreed that the assessment of whether the rights of a
minority shareholder should overcome the presumption of consolidation
by the investor with a majority voting interest in its investee is a matter of
judgment that depends on facts and circumstances. The Task Force further
agreed that the framework in which such facts and circumstances are
judged should be based on whether the minority rights, individually or
in the aggregate, provide for the minority shareholder to effectively
participate in significant decisions that would be expected to be made
in the "ordinary course of business" [emphasis added]. Effective
participation means the ability to block significant decisions proposed by
the investor who has a majority voting interest. That is, control does not
rest with the majority owner because the investor with the majority voting
interest cannot cause the investee to take an action that is significant in the
ordinary course of ‘business if it has been vetoed by the minority
shareholder. This assessment of minority rights should be made at the
time a majority voting interest is obtained and should be reassessed if
there is a significant change to the terms or in the exercisability of the
rights of the minority shareholder.

The Task Force observed that all minority rights could be described as
"protective” of the minority shareholder's investment in the investee but
that some minority rights also allow the minority shareholder to participate
in determining certain financial and operating decisions of the investee
that are made in the ordinary course of business (subsequently referred to
as "participating rights"). The Task Force agreed that minority rights that
are only protective in nature (subsequently referred to as "protective
rights") would not overcome the presumption in Statement 94 that the
owner-of a majority voting interest should consolidate its investec. The-
Task Force agreed that substantive minority rights that provide the
minority shareholder with the right to effectively participate in significant
decisions that would be expected to be related to the investee's ordinary
course of business, although also protective of the minority shareholder's
investment, should overcome the presumption in Statement 94 that the
investor with a majority voting interest should consolidate its investee.

For purposes of this consensus, decisions made in the ordinary course of
business are defined as decisions about matters of a type consistent
with those normally expected to be addressed in directing and
carrying out the entity's current business activities, regardless of
whether the events or transactions that would necessitate such decisions
are expected to occur in the near term [emphasis added]. However, it must
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be at least reasonably possible that those events or transactions that would
necessitate such decisions will occur. The ordinary course of business
definition would not include self-dealing transactions with controfling
shareholders.

EITF 96-16 also states that the following rights of a minority shareholder should
be considered substantive participating rights and would preclude consolidation
by the majority shareholder:

~ Selecting, terminating and setting the compensation of management
responsibie for implementing the investee’s policies and procedures, or

— Establishing operating and capital decisions of the investee, including
budgets, in the ordinary course of business.

The above rights may be modified to reflect the underlying business activities
contemplated by the entity.

Factors supporting an assertion that Fishtail, as a joint venture, meets the requirements
for nonconsolidation, include the following:

s Annapuma has the ability, with or without cause, to require the management
responsibilities of Fishtail to be removed from ENA and assumed by a Board of
Directors, on which Annapurna would have 50% representation. By doing so, it can
be argued that Annapurna could fully participate in all operating and capital decisions
that could eccur during the ordinary course of Fishtail’s business.

o Including its $42 million commitment, Annapurna has a significant economic interest
in Fishtail. Its commitment and $8 million contribution together constitute
approximately 20% of the total capitalization of Fishtail. .

« Where the profit/loss sharing arrangement allocates first Josses to Enron, it is Enron’s
policy that the third party investor should contribute at least 10% of the fair value of
the entity in order to validate that its participating rights are substentive. In any
event, Enron’s policy is that the first loss proviston cannot be greater than 80% of the
fair value of the assets at inception and should be reduced accordingly by capital
contributions below 20%. Enron bases this assessment on the fair value of the items
contributed and considers all items of value regardless of form (i.e. guarantees,
commitinents, letters of credit, derivatives).

In this case, ENA is allocated the first $200 million of losses from Fishtail.
Annapumna contributed $50 miltion ($8 million cash and $42 million commitment) of
Fishtail’s $250 million capitalizafion, or 20%. Thus, based on Enron’s policy, ENA
can be allocated losses up to 80% of the fair value of Fishtail's assets, or $200
million, and still maintain substantive participating rights.
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« ENA does not have an option to buy Annapurna’s interest in Fishtaill. If Annapurna
desires to sell its Class B interest, ENA does have “right of first offer” whereby ENA
can offer to buy the interest before it may be sold to any third party. However, since
Annapurna is not obligated to accept ENA’s offer and this right is only triggered if
Annapumna desires to sell its interest, this right does not negate Annapurna’s
participating rights in Fishtail.

Challenges to this assertion include the following:

e Annapurna’s participating rights, if any, are diminished by the fact that Fishtail is
dependent on the activities of ENA for its operations. Although Annapurna can cause
the management of Fishtail to be transferred from ENA to a Board of Directors,
nothing in the Fishtail LLC Agreement required Enron to continue to engage in the
contributed business. Enron was free to pursue or abandon the contributed business .
in its sole discretion. If Enron ceased to engage in the contributed business, the terms
of the Fishtail LLC Agreement required that Fishtail be dissolved.

s Annapurna’s comrmitment should not be considered in evaluating its economic
interest in Fishtail because it may not be required to invest this amount. Annapurna’s
cash contribution of $8 million only represents approximately 3% of the total
capitalization of Fishtail. Because of the large disparity between this amount and the
ownership interest of ENA, the rights of Annapurna are more likely to be protective,
rather than participating, rights.

s ENA’s allocation of the first $200 million of losses of Fishtail combined with the fact
that Annapurna only made an $8 million firm commitment indicates that it has
minimal risk. Thus, it is less likely that Annapuma will participate in Fishtail’s
operations.

* Because Annapurna is controlled by LIM2, the related party nature between

Annapurna and ENA indicate that Annapurna’s participating rights in Fishtail are not
substantive.

Did ENA substantively divest the contributed business to Fishtail?

SEC Staff Accounting Bulletin No. 40, Topic 5E, Accounting for Divestiture of a
Subsidiary or Other Business Operation (SAB Topic 5E) addresses this issue in the
following:

Facts:

Company X transferred certain operations (including several subsidiaries)
to a group-of former employees who had been responsible for managing
those operations. Assets and liabilities with a net book value of
approximately $8 million were transferred to a newly formed entity —
Company Y — wholly owned by the former employees. The consideration

Last updste: 1/2172002 6:51 PM DRAFT-SUBJECT TO REVISION Page 22 of 28
DT 000397

CONFIDENTIAL



96

Privileged and Confidential
Attorney Work Product

received consisted of $1,000 in cash and interest bearing promissory notes
for $10 million, payable in equal annual instaliments of §1 million each,
plus interest, beginning two years from the date of the transaction. The
former employees possessed insufficient assets to pay the notes and
Company X expected the funds for payments to come exclusively from
future operations of the transferred business.

Company X remained contingently liable for performance on existing
contracts transferred and agreed to guarantee, at its discretion,
performance on future contracts entered into by the newly formed entity.
Company X also acted as guarantor under a line of credit established by
Company Y.

The nature of Company Y's business was such that Company X's
guarantees were considered a necessary predicate to obtaining future
contracts until such time as Company Y achieved profitable operations
and substantial financial independence from Company X.

Question 1:

Company X proposes to account for the transaction as a divestiture, but to
defer recognition of gain until the owners of Company Y begin making
payments on the promissory motes. Does this proposed accounting
treatment reflect the economic substance of the transaction?

Interpretive Response:
No. The circumstances are such that the risks of the business have not, in
substance, been transferred to Company Y or its owners,

In assessing whether the legal transfer of ownership of one or more
business operations has resulted in a divestiture for accounting purposes,
the principal consideration must be an assessment of whether the risks and
other incidents of ownership have been transferred to the buyer with
suificient ceitainty.

When the facts and circumstances are such that there is a continuing
involvement by the seller in the business, recognition of the transaction as
a divestiture for accounting purposes is questionable. Such continuing
involvernent may take the form of effective veto power over major
contracts or customers, significant voting power on the board of directors,
or other involvement in the continuing operations of the business entailing
tisks or managerial authority similar to that of ownership.

Other circumstances may also raise questions concerning whether the

incidents of ownership have, in substance, been transferred to the buyer.
These include:
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~  Absence of significant financial investment in the business by the
buyer, as evidenced, for instance, by a token down payment;

— Repayment of debt which constitutes the principal consideration in
the transaction is dependent on future successful operations of the
business; or

— The continued necessity for debt or contract performance
guarantees on behalf of the business by the seller.

In the above transaction, the seller's continuing involvement in the
business and the presence of certain of the other factors cited evidence the
fact that the seller has not been divorced from the risks of ownership.
Accounting for this proposed transaction as a divestiture — even with
deferral of the “gain” —— does not reflect its economic substance and
therefore is not appropriate.

Question 2:
If the transaction is not to be treated as a divestiture for accounting

purposes, what is the proper accounting treatment?

Interpretive Response:

If, in the circumstances surrounding a particular transaction, a
determination is made that a legal transfer of business ownership should
not be recognized as a divestiture for accounting purposes, an accounting
treatment consistent with that determination is required. In this instance,
the assets and liabilities of the business which were the subject of the
transaction should be segregated in the balance sheet of the selling entity
under captions such as: “Assets of business transferred under contractual
arrangements (notes receivable),” and “Liabilities of business transferred”
or similar captions which appropriately convey the distinction between the
legal form of the transaction and its accounting treatment.

A note to the financial statements should describe the nature of the legal
arrangements, relevant financing and other details and the accounting
treatment.

Where, as in this instance, realization of the sale price is wholly or
principally dependent on the operating results of the business operations
which were the subject of the transaction, the uncertainty associated with
such realization should be reflected in the financial statements of the
seller. Thus, absent a deterioration in the business, any operating losses of
the divested business should be considered the best evidence of a change
in valuation of the business'in a manner somewhat analogous to equity
accounting for an investment in common stock. If the business suffered a
loss during its initial period of operations after the transaction, that loss
should be reflected in the financial statements of the seller by recording a
valuation allowance and a corresponding charge to income. The amount of
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the valuation allowance {absent unusual circumstances) would be at least
the amount of the loss attributable to the business, unless such loss has
been previously provided for in accordance with Accounting Principles
Board Opinion No. 30. Other evidence, however (such as a question as to
the ability of the business o continue as a going concern), might require
that a higher valuation allowance be established.

_..In the case where the business reports net income, such net income
should not be recorded by the former owner, because the rewards of
ownership (but not the risks) have been passed to Company Y. Any
payments received on obligations of the buyer arising out of the
transaction should be treated as a reduction of the carrying value of the
segregated assets of the business.

See the above discussions regarding Annapurna’s risks and rewards of ownership of
Fishtail.

Factors that indicate that ENA has continuing involvement in the business include the
dependence on Fishtail of ENA’s activities and its management of Fishtail. In addition, if
Annapurna’s commitment is not included, it could be argued that there is not a significant
financial investment in the business by Annapurna. If it is determined that ENA has not
substantively divested the business to Fishtail, the assets and liabilities of the business
should be segregated in the balance sheet of Enron under captions such as: “Assets of
business transferred under contractual arrangements (notes receivable),” and “Liabilities
of business transferred” or similar captions, with income and loss accounted for as
described above. Consequently, ENA would not have an equity interest to monetize in
the transaction with Caymus and the gain recognition on the sale was inappropriate.

What value {i.e. ENA’s historical cost basis or fair value) should Fishiail use to record
the contributed business?

At the 1991 AICPA Annual Conference on Current. SEC-Developments, the. SEC staff -
announced their views on the accounting for contributed assets. They stated that, in order
to determine the appropriate basis for assets contributed to a new or existing entity, it is
first necessary to determine whether the contributed assets constitute a business. The
definition of “business” in Rule 11-01 of Regulation S-X should be referred to in making
this determination. If contributed assets constitute a business, the following general rules
apply (based on APB Opinion 16 and EITF Issues 88-16 and 90-13):

1. A new basis of accounting is appropriate when a change in control over
the contributed business has occurred.
2. If the contributor retains a direct or indirect ownership interest in the

contributed business, the contributor’s basis will generally carry over to
the extent of their ownership interest in the new entity.
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If an acquirer (as defined in Paragraph 70 of APB Opinion 16 and SAB 24
(Topic 2.A)) cannot be determined, the contributor’s basis should be
carried over.

w

1f the contributed assets do not constitute a business, the SEC staff will permit a 100%
step-up in basis only when all of the following conditions are met :

1. The assets are contributed to a new entity.

2. The fair value of the assets is objectively determinable by the contribution
of monetary assets by the other investor.

3. The monetary assets stay in the new entity.

4. There is an equal allocation of equity and profits/losses among the
investors.

Rule 11-01 of Regulation S-X defines a business as follows:

(d) For purposes of this rule, the term business should be evaluated in light of the facts
and circumstances involved and whether there is sufficient continuity of the acquired
entity's operations prior to and after the transactions so that disclosure of prior financial
information is material to an understanding of future operations. A presumption exists
that a separate entity, a subsidiary, or a division is a business. However, a lesser
component of an entity may also constitute a business. Among the facts and
circumstances which should be considered in evaluating whether an acquisition of a
lesser component of an entity constitutes a business are the following:

1. ‘Whether the nature of the revenue-producing activity of the component
will remain generally the same as before the transaction; or

2. ‘Whether any of the following attributes remain with the component after
the transaction:
(i) Physical facilities,
(ii) Employee base,
(iif) Market distribution system,
(iv) Sales force,
(v) Customer base,
(vi) Operating rights,
(vil) Production techniques, or
(viii) Trade names.

See the above analysis regarding whether ENA’s contribution should be considered a
“business”.

If ENA’s contribution is considered a business, the above rules could indicate that
Fishtail should have recorded the assets at ENA’s carry-over basis of $85 million or at
least to the extent of ENA’s 80% ownership in Fishtail. It could be argued that there was
a change in control over the contributed business based on Annapurna’s rights to transfer
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management to a Board of Directors with 50% representation. In such case, a step-up to0
fair value of $200 million would be appropriate. However, because ENA retained an
interest in the business through its 80% ownership of Fishtail, ENA’s basis of $§5 million
would need to be carried over to the extent of its ownership interest.

Note: This should not effect the accounting impact of the transaction on Enron’s books
because ENA did not recognize a gain on the transfer of the contributed business to
Fishtail and recorded its investment at its basis of $85 million.

Should ENA have recognized a_gain when selling its equity interest in Fishtail to
Caymus?

Because Caymus is alse a special purpose entity, the first issue in this question is whether
or not Caymus should have been consolidated with ENA. This must be evaluated under
the same criteria as Fishtail. )

If Caymus is not consolidated, then an evaluation of the sale under FAS 125, Accounting
for Transfers and Servicing of Financial Assets and Extinguishments of Liabilities, must
take place to determine whether or not the gain should be recognized. FAS 125 was in
effect at the time of the transfer. For tansfers and servicing of financial assets and
extinguishments of liabilities occurring after March 31, 2001, FAS 140 was in effect.

Under FAS 125, a financial asset is “cash, evidence of an ownership interest in an entity,
or a contract that conveys to a second entity a contractual right (a) to receive cash or
another financial instrument from a first entity or (b) to exchange other financial
instruments on potentially favorable terms with the first entity.” Thus, ENA’s Class C
Interest in Fishtail transferred to Caymus would be considered a financial asset.

FAS 125 states, in part:

A transfer of financial assets (or all or a pertion of a financial asset) in
which the transferor surrenders control over those financial assets shall be
accounted for as a sale to the extent that consideration ether than
beneficial interests in the transferred assets is received in exchange. The -
transferor has surrendered control over transferred assets if and only
if all of the following conditions are met:

a. The transferred assets have been isolated from the transferor—put
presumptively beyond the reach of the transferor and its creditors, even in
bankrupicy or other receivership “

An evaluation of whether or not Caymus is bankruptcy-remote should have been
made.

[ Open for legal opinion |
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b. Either (1) each transferee obtains the right-free of conditions that
constrain it from taking advantage of that right-to pledge or
exchange the transferred assets or (2) the transferee is a qualifying
special-purpose entity and the holders of beneficial interests in that
entity have the right-free of conditions that constrain them from
taking advantage of that right-to pledge or exchange those
interests.

The term of Fishtail, as set in section 2.07 of the Fishtail amended and Restated
LLC Agreement, was limited to 5 years, and per section 5.01 of the Conveyance
Agreement, the pulp and paper assets were transferred to Fishtail for the same term.
Furthermore, the Conveyance Agreement forbade any assignments. The ability to
pledge the Fishtail securities may be inhibited.

c. The transferor does not maintain effective control over the
transferred assets through (1) an agreement that both entitles and
obligates the transferor to repurchase or redeem them before their
maturity or (2) an agreement that entitles the transferor to
repurchase or redeem transferred assets that are not readily
obtainable.

An evaluation as to whether the transfer was “true sale” should have been made.

[ Open for legal opinion ]
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Nata Sheet Report February 22, 2002

Caymus Trust (c/o Wilmington Trust) as of February 22,2002

Status: Active
Managed By: Enron

Entity Type: Corporation
Employees: No

Comment:
Annual Meeting:

Primary Address Registered Address

Rodney Square North None given
1100 N. Market St.
Wilmington, DE 19890

"YIRECT SUBSIDIARIES
%Ownership Shares
Sonoma, L.L.C. 99.99%

Permanent Subcommittee on Investigations

EXHIBIT #375

EC2 000009793
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AMENDED AND RESTATED
LIMITED PARTNERSHIP AGREEMENT
OF
SUNDANCE INDUSTRIAL PARTNERS, L.P.
A Delaware Limited Partnership

This AMENDED AND RESTATED LIMITED PARTNERSHIP AGREEMENT OF
SUNDANCE INDUSTRIAL PARTNERS, L.P. (this “dgreement™), dated as of June 1. 2001
(the “Effective Date”), is adopted, executed and agreed to, for good and valuable consideration.
by Enron Industrial Markets GP Corp., a Delaware corporation (“£/M"), Enron Corp.. an
Oregon corporation (“Enron™), Enron North America Corp., a Delaware corporation (“ENA"),
and Salomon Brothers Holding Company Inc, a Delaware corporation (“SBHC”).

RECITALS

WHEREAS, Sundance Industrial Partners, L.P. (the “Partnership ™) was formed as a
Delaware Limited Partnership on May 7, 2001 (the “Formation Date™), by the filing of a
Certificate of Limited Partnership (the “Delaware Certificate™) with the Delaware Secretary of
State. EIM was admitted to the Partnership as the General Partner, and ENA was admitted to the
Partnership as the initial Limited Partner, in each case effective as of the Formation Date,
pursuant to that certain Limited Partnership Agreement of the Partnership, dated as of the
Formation Date (the “Original Agreement”).

WHEREAS, EIM, ENA, Enron and SBHC now desire to amend and restate the Original
Agreement in its entirety and, in connection therewith, to evidence the admission of Enron and
SBHC as Limited Partners.

WHEREAS, it is the intention of the Partners that the Partnership will conduct business
as described herein from and after the Effective Date with the Partners as all of the Partners of
the Partnership. :

NOW THEREFORE, for good and valuable consideration, EIM, ENA, Enron and SBHC
hereby amend and restate the Original Agreement as follows:

ARTICLE1
DEFINITIONS

1.01  Rules of Construction.

Unless the context requires otherwise: (a) the gender (or lack of gender) of all words
used in this Agreement includes the masculine, feminine, and neuter; (b) references to Articles
and Sections refer to Articles and Sections of this Agreement; (c) references to Exhibits are to
the Exhibits attached to this Agreement, each of which is made a part hereof for all purposes; (d)
all accounting terms not specifically defined herein shall be construed in accordance with GAAP,
except with respect to Capital Accounts and the items used in computing the Capital Accounts
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and except 35 othenwise specified herein; (erthe words “hereet” “herein o L
"hereundef" and other similar terms refer 1o this Agreement as a whole: () w the computation of
periods of time, the word “from" means “from and including” and the words “10™ and “unui”
mean “to but excluding;” (g} a reference 10 a Person includes the successors and permited
assigns of such Person but such reference shall not modify the terms governing the assignment of
rights and obligations hereunder; (h) the term “including™ means “including, without !i;nitatiOrL"
(i) references to applicable Laws refer to such applicable Laws a5 they may be amended from
time to fime, and references to particular provisions of an applicable Law include anv
corresponding provisions of any succeeding applicable Law; and (j) references to money reter 1o
legal currency of the United States of America.

1642 Definitions,

As used in this Agreement, the following terms have the respective meanings set forth
below or set forth in the Sections referred to below (and grammatical variations of such terms
have correlative meanings):

“4et” the Delaware Revised Uniform Limited Partnership Act and any successor statute,
as amended from time to time, .

“1935 Act” has the meaning given such term in Section 3.03(a)(x).

“Adjusted Capital Account” means the Capital Account maintained for each Partner, (a)
increased by any amounts that such Partner is obligated to restore or is treated as obligated to
restore under Treasury Regulation Sections 1.704-1(b)2)(ii)(e), 1.704-2(g)(1) and 1.704-2(1)(5).
and (b) decreased by any amounts described in Treasury Regulation Section 1.704-
1(bY2X{i)d)4), (5) and (6) with respect to such Partner. This definition shall be interpreted
consistently with Treasury Regulation Section 1.704-1(b) (2)(ii)(d).

“4dministrative Services Agreement” means the Administrative Services Agreement
dated of even date herewith between ENA and SBHC, as amended, restated or modified from
time to time in accordance with the terms thereof.

“Affiliate” with respect to any Person, any Person directly or indirectly controlling,
controlled by or under common control with such Person; provided that references to Affiliates
of Enron shall refer also to (i) any Person in which Enron retains voting or management control,
(ii) any Person in which Enron retains, directly or indirectly, economic exposure to or ownership
of no less than 20% of the eamnings of such person, and (iii) any Person formed as part of &
structured financing transaction involving Enron or another Affiliate of Enron. For the purpose
of this definition and Section 6.03, “control” ({including, with correlative meanings, the terms
“controlling”, “controlled by” and “under commeon control with'™), as used with respect to any
Person, mean the possession, directly or indirectly, of the power to direct or cause the direction
of the management and policies of such Person, whether through the ownership of voting

securities or by contract or agency or otherwise. Notwithstanding the foregoing, (a) the Limited

Partners (ather than the Class A Limited Partner which is, other than by virtue of the
relationships d by this Agr t, an Affiliate of Enron as defined in this paragraph) and
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SBHC toy virtee of the relatonship sreated by the Admumistrans e Services Agreement <.,
be considerad to be Attiliates of Enron. of uther Afiilintes of Enron. of the General Pars
the Partnership. and (b} the Partnership shall not be considered an Affiliate of Enron.

ot

RS T

“Aggregate Net Losses™ means. a5 of the end of any Quarterly Period. the amount that is
the sum (if. but only if. such sum is a negative number) of (i) the aggregate value of the
Contributed Assets set torth in Section 4.01(b), (ii) the Commitment of the Class € Limited
Partner, (iii) the Initial Capital Contribution of the Class B Limited Partner, {iv) the highest
outstanding value at any time of Stadacona debt supported by Enron (which in any event will be
not less than $360 million) and (v) the aggregate net earnings or losses, determined in
accordance with GAAP, incurred by the Partnership from the Effective Date to such date.

“Agreement” has the meaning given such term in the introductory paragraph of this
Agreement.

“Asset Acquisition Agreements” means the contracts and agreements whereby the
Physical Assets {or any related rights or assets and Persons held by the Persons constituting the
Physical Assets) were acquired by Enron or such Affiliates, as described in Schedule II herzto.

“Assignee” any Person that acquires a Partnership Interest or any portion thereof through
a Disposition; provided, however, that, an Assignee shall have no right to be admitted to the
Partnership as a Limited Pamer except in accordance with Sections 3.04(a) and 3.04(c).

“Board of Directors” has the meaning given such term in Section 6.05(a).

“Book Value” with respect to any property, such property’s adjusted basis for federal
income tax purposes, except as follows:

(a)  The initial Book Value of any property contributed by a Partner to the
Partnership shall be the agreed value of such property as determined by the Partners;

(b)  The Book Values of all property shall be adjusted to equal its fair market
value as determined in accordance with Section 6.01(c) in connection with a
Mark-to-Market Event; :

(c)  The Book Value of any property distributed to 2 Partner shall be the fair
market value of such property as determined in accordance with Section 6.01(c); and

(d) The Book Values of all property shall be increased {or decreased) to
reflect any adjustments to the adjusted basis of such property pursuant to Code Section
734(b) or Code Section 743(b), but only to the extent that such adjustments are taken into
account in determining Capital Accounts pursuant to Treasury Regulation Section 1.704-
1(OX2)(iv)(m) and ¢lause (f) of the definition of Profits and Losses.

1f the Book Value of property has been determined or adjusted pursuant to clau;es {a), (b or (d) =
hereof, such Book Value shall thereafter be adjusted by the Depreciation taken into account with
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respect to such property for purposes of computing Profits and Losses and other tems dilocar 1ed
pursuant to Article V.

“Business Day” any Day other than a Saturday, a Sunday. or a haliday on which
commercial banks in the State of New York or the State of Texas are closed.

“Capital Account” has the meaning given such term in Section 4.06,

“Capital Contribution” with respect to any Limited Partner, the amount of money and
the Book Value of any assets (other than money) contributed to the Partnership by the Limited

Partner. Any reference in this Agreement 1o the Capital Contribution of a Limited Partner shall
include a Capital Contribution of its predecessors in interest.

“Claim™ any and all judgments, claims, causes of action, demands, lawsuits, suits,
proceedings, Governmental investigations or audits, losses, assessments, fines, penalties,
administrative orders, obligations, costs, expenses, liabilities and damages (whether acrual,
consequential or punitive), including interest, penalties, reasonable attomey’s fees,
disbursements and costs of investigations, deficiencies, levies, duties and imposts.

“Class A Limited Partner” ENA and any other Person herecafter admitted to the
Partnership as a Class A Limited Partner as provided in this Agreement, but such terr does not
include any Person who has ceased to be a Class A Limited Partner in the Partnership in
accordance with the terms of this Agreement.

“Class A Limited Partnership Interest” the Partnership Interest held by a Class A
Limited Partner.

“Class B Limited Partner” SBHC and any other Person or Persons hereafter admitted to
the Partnership as a Class B Limited Partner as provided in this Agreement, but such term does
not include any Person who has ceased to be a Class B Limited Partner in the Partnershxp in
accordance with the terms of this Agreement.

“Class B Limited Partnership Interest” the Parnership Interest held by a Class B
Limited Partner.

“Class C Limited Partner” Enron and any other Person hereafter admitted to the
Partnership as a Class C Limited Partner as provided in this Agreement, but such term does not
include any Person who has ceased to be a Class C Limited Partner in the Partnership in
accordance with the terms of this Agreement.

“Class C Limited Parmerskip Interest™ the Psrmerstup Interest held by a Class C
Limited Partner.

“Code” means the Internal Revenue Code of 1986, as amended.

“Commitment” means for each Partnership Interest, subject in each case to 'adjusyxneng
on account of Dispositions and issuances of new Partnership Interests as provided in this
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Agreement. the amount specitied for such Partnership Interest as its Commitment 10 Sectior
401 ‘

“Competitor of Enron™ any Person who conducts any signiticant operations in {or that
has any Subsidiary or Affiliate that is a “significant subsidiary™ within the meaning of Rule 1-
02(w) of Regulation S-K promulgated by the Securities and Exchange Commission conducting
operations in) energy and energy or commodity related businesses, including, without limitation.
exploration, production and transportation of natural gas, crude oil and other hydrocarbons
worldwide, the generation, transmission and distribution of electricity, the marketing of natural
gas, electricity and other energy and energy intensive commodities, including production and
marketing of pulp and paper, lumber and steel, and related risk management and finance services
worldwide, the development, construction and operation of power plants, pipelines and other
energy and commodity related assets worldwide, the retail and wholesale energy services
business and businesses relating to the provision of communications, telecommunications, fiber
optics, internet and commodities trading and intermediation products and services, except in each
case for Persons whose primary business is banking, insurance, investment banking, investment
management or other investing and financial services.

“Confidential Information” all information and data (whether oral, written, or
electronic, and including ail copies thereof) that are fumished or submitted to a Limited Partner
or its Affiliates (other than Enron and its Affiliates) with respect to the Partnership and its
Subsidiaries, EIM, Enron or Enron's Affiliates. Notwithstanding the foregoing, the term
“Confidential Information” shall not include information or data (a) that is or may become
generally available to the public, (b) that is known to the receiving party at the time of disclosure
or is thereafter acquired at any time from a source other than the Partnership, Enron or an Enron
Affiliate that was not known to the receiving party to be prohibited from making disclosure or (c)
that the receiving party can reasonably demonstrate is hereafter independently developed by the
receiving party.

“Consolidated” refers to the consolidation of the accounts of the Partnership and its
Subsidiaries in accordance with GAAP. :

“Contributed Assets” has the meaning set forth in Section 4.01(b).
“Credit Event” means any of the following:

(a)  Enron shall generally not pay its debts as such debts become due, or shall
admit in writing its inability to pay its debts generally, or shall make a general assignment
for the benefit of creditors; or any proceeding shall be instituted by or against Enron
seeking to adjudicate it as bankrupt or insolvent, or seeking ' liquidation, winding up,
reorganization, arrangement, adjustment, protection, relief or composition of it or its
debts under any law relating to bankruptcy, insolvency or reorganization or relief of
debtors, or seeking the entry of an order for relief or the appointment of a receiver, trustee
or other similar official for it or for any substantial part of its property and, in the case of -
any such proceeding instituted against it (but not instituted by it), shall remain
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undismis;ed or unstayed for a period of 6i+ Luys: or Enron shall rake any SOPOrALe action
to authorize any of the actions set forth above in this subsection (a)

(5)  Enron fails to perform. after notice from the General Partner or the Board
of Directors (as the case may be) or from the Class B Limited Partner, any of its
obligations under Section 2.01 of the Enron Agreement; or

(¢)  Enron fails to perform after applicable notice and opportunities to cure any
of its material obligations under credit support agreements relating to indebtedness
incurred in respect of Stadacona (including any total return swaps executed by Enron for
the benefit of the lenders with respect to such indebtedness).

“Day” a calendar day; provided, however, that, if any period of Days referred to in this
Agreement shall end on a Day that is not a Business Day, then the expiration of such period shall
be automatically extended until the end of the first succeeding Business Day.

“Deadlock” means the failure, continued for a period of fifteen days (or, in the case of
matters presented to the Board of Directors on or before December 4, 2001, one day) after
presentment to the Board of Directors for approval, of the Board of Directors acting in good faith
to achieve a Majority in respect of any decision requiring the approval of a Majority of the Board
of Directors pursuant to this Agreement.

“Debt” of any Person means, at any date, (determined without duplication), (a) all
indebtedness of such Person for borrowed money; (b) all obligations of such Person for the
deferred purchase price of property or services (other than trade payables incurred in the ordinary
course of such Person's business, but only if and for so long as the same remain payable on
customary trade terms); (c) all obligations of such Person evidenced by notes, bonds, debentures
or other similar instruments; (d) all obligations of such Person created or arising under any
conditional sale or other title retention agreement with respect to property acquired by such
Person (even though the rights and remedies of the seller or the lender under such agreement in
the event of default are limited to repossession or sale of such property); (e) all capitalized lease
obligations of such Person; (f) all obligations, contingent or otherwise, of such Person in respect
of acceptances, letters of credit or similar extensions of credit; (g) all obligations of such Person
to redeem, retire, defease or otherwise make any payment in respect of shares of capital stock of
such Person (except to the extent payable in additional capital stock of such person); (h) all net
payment obligations of such Person in respect of hedging agreements not entered into in the
ordinary course of the Designated Business; (i) all indebtedness of other Persons referred to in
clauses (a) through (h) above or clause (j) below guaranteed by such Person; and (j) all
indebtedness referred to in clause (a) through (i) above secured by (or for which the holder of
such Indebtedness has an existing right, contingent or otherwise, to be secured by) any lien on
property or revenues of such Person even though such Person has not assumed or become liable
for the payment of such indebtedness. “Default Interest Rate” means a rate per annum equal to
the lesser of (2) 2% plus a varying rate per annum that is equal to the interest rate publicly quoted
by Citibank, N.A. from time to time as its prime commercial or similar reference interest rate,. .
with adjustments in that varying rate to be made on the same date as any change in that rate, and
(b) the maximum rate permitted by applicable Law.
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“Delaware Cerrificate™ has the meaning given such temn in the Revitals.
“Delinquent Partmer " has the meaning given such term in Section +4.04(a).

“Depreciation” means for each Fiscal Year, an amount equal to the depreciation,
amortization or other cost recovery deduction allowable for federal income tax purposes with
respect to property for such Fiscal Year, except that {a) with respect to any property the Book
Value of which differs from its adjusted tax basis for Federal income tax purposes anc which
difference is being eliminated by use of the “remedial method™ pursuant to Treasury Regulation
Section 1.704-3(d), Depreciation for such Fiscal Year shall be the amount of book basis
recovered for such Fiscal Year under the rules prescribed by Treasury Regulation Section
1.704-3(d)(2), and (b) with respect to any other property the Book Value of which differs from
its adjusted tax basis at the beginning of such Fiscal Year, Depreciation shall be an amount
which bears the same ratio to such beginning Book Value as the federal income tax depreciation,
amortization, or other cost recovery deduction for such Fiscal Year bears to such beginning
adjusted tax basis; provided that if the adjusted tax basis of any property at the beginning of such
Fiscal Year is zero, Depreciation with respect to such property shall be determined with
reference to such beginning value using any reasonable method selected by the General Partner.,

“Designated Business” means the Designated Trading Business, the ownership of the
Physical Assets and the operations conducted thereby and any_additional investments or
activities approved as Designated Business pursuant to Section 6.01(g).

“Designated Trading Business” means the use of the wholesale business trading model
heretofore developed by the wholesale services group of Enron for the creation of value by the
development of efficient and price-transparent markets in the Forest Products business through
the establishment and operation, acting as a principal, of a real-time physical and financial
trading system encompassing the tion and delivery of trading contracts relating to the
purchase and sale of physical products in the Forest Products business, and the marketing and
provision of financial risk management services or contracts (such as swap agreements and
option agreements) solely relating to the prices of physical products produced in the Forest
Products business and to price differentials refating to such physical products between different
delivery points, times or grades, as conducted for the benefit of Fishtail prior to the Effective
Date and, through Fishtail, for the benefit of the Partnership afier the Effective Date.

“Designee” has the meaning given such term in Section 6.03(d).

“Dispose”, “Disposing” or “Disposition” with respect to any asset (including 8
Partnership Interest or any portion thereof), a sale, assignment, transfer, conveyance, gift,
exchange or other disposition of such asset, whether such disposition be voluntary, involuntary
or by operation of applicable Law, including the following: (a) in the case of an asset owned by
a natural person, a transfer of such asset upon the death of its owner, whether by will, intestate
succession or otherwise; (b) in the case of an asset owned by an entity, (i) a merger or
consolidation of such entity (other than where such entity is the survivor thereof), (i) 2 ~
conversion of such entity into another type of entity, (iii) transfer of a Majority of the voting or
economic interest in such entity, or (iv) a distribution of such asset, including in connection with
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the dissolution. liquidation. winding-up or terminaton ot such entity: and 1o) 4 dipo
connection with. or in fieu of. a foreclosure of an Encumbrance: but such terms shall notiney
the creation ol an Encumbrance.

de

“Disqualifying Disposition” means any Disposition of any Partner's Partnership [nterest
if and to the extent that giving effect thereto would result in the Partnership being owned by
more than 50 PTP Relevant Persons.

“Dissolution Event” has the meaning given such term in Section 9.01.

“Distribution Date” March 31, June 30, September 30 and December 31 of each year,
commencing with June 30, 2001 and ending upon a Dissolution Event; provided that if any
Distribution Date would otherwise fall on a Day that is noi a  Business Day, then the relevant
Distribution Date will be the first following Day that is a Business Day unless that Day falls in

the next calendar month, in which case that date will be the first preceding Day that is a Business
Day.

“Economic Risk of Loss” has the meaning given such term in Treasury Regulation
Section 1.752-2(a).

“Effective Date” has the meaning given such term in the introductory paragraph of this
Agreement.

“EIM” has the meaning given such term in the introductory paragraph of this Agreement.

“EIM Holdings I” means EIM Holdings [ (Netherlands) BV, a Dutch company and the
holder of all of the outstanding equity interests in EIM Holdings I1.

“EIM Holdings II” means EIM Holdings II (Netherlands) BV, a Dutch company and the
holder of all of the outstanding equity interests in EIM Holdings Canada.

“EIM Holdings Canada” means EIM Holdings (Canada) Co, a Nova Scotia unlimited
company and the holder of all of the outstanding equity interests in Compagnie de Papier
Stadacona Ltee.

“EIM Holdings Inc.” means EIM Holdings (US) Inc, a Delaware corporation and the
holder of all of the equity interests in SATCO.

“EIPLP” means Enron Industrial Partners, LP, a Delaware limited partnership anf! th.e
owner of all of the outstanding capital stock of EIM Holdings [ and EIM Holdings Inc., which is
to be dissolved after the equity interests of EIPLP are contributed to the Partnership.

“ENA” has the meaning given such term in the introductory paragraph of this
Agreement.
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) “Encumber”, “Encumbering”, or “Encumbrance” the creation of a security interest
!len, pledge, mortgage or other encumbrance, whether such encumbrance be voluntary
involuntary or by operation of applicable Law.

“Enron” has the meaning given such term in the introductory paragraph of this
Agreement.

“Enron Agreement” the Enron Agreement in the form attached hereto as Exhibit B
whereby Enron agrees to cause (a) the General Partner to perform its obligations hereunder, (b)
ENA to make the loans contemplated by the Liquidity Facility as and to the extent contemplated
thereby and (c) ENA to perform its obligations under the Administrative Services Agreement.

“Environmental Laws” means all Laws relating to the protection of human health or the
environment, including: (i) all requirements pertaining to reporting, licensing, permitting,
investigating and remediating emissions, discharges, rel or thr d rel of Hazardous
Material, whether solid, liquid or gaseous in nature, into the air, surface water, groundwater or
land, or relating to the manufacture, processing, distribution, use, treatment, storage, disposal,
transport or handling of Hazardous Material, whether solid, liquid or gaseous in nature; and (ii)
all requirements pertaining to the protection of the health and safety of employees or the public.

“ERISA” has the meaning given such term in Section 3.03(a)(xii).

“Excluded Activity” means:

(a) Subject to Section 6.01(g), any investment or other business or
commercial activity of any kind or character in any industry or line of business or
commerce, domestic or international, other than the Designated Business;

(b)  any investment or activity if, after giving effect thereto and as a result
thereof, the Partnership, the General Partner, Enron or any of its Affiliates would be
deemed to be (i) a public utility holding company subject to registration under the Public
Utility Holding Company Act of 1935 or would be subject to regulation as a utility under
the laws of any jurisdiction to which any of them are not subject on the Effective Date, or

(ii) an investment company required to register as such under the Investment Company
Act;

(¢).-  any investment or activity that is detmnir;ed to be an Excluded Activity as
provided in Section 6.01(g);

(d) any investment or business activity of any kind or character (other than
any Designated Business contributed to the Partnership) conducted by Enron or any
Affiliate of Enron on the date hereof, including (i) exploration, production and
transportation of natural gas, crude oil and other hydrocarbons worldwide; (ii) the
generation, transmission and distribution of electricity; (iii) the marketing of natural gas,
electricity and other energy and energy intensive commodities; (iv) execution and .
delivery of trading contracts relating to the purchase and sale of debt and equity
securities, physical products, including steel, metals and minerals, agricultural products,
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soft commodities, and advertising or contracts allocating defined risks, including
emissions credits and weather; (v) risk management and finance services worldwide; (vi)
the development, construction and operation of power plants, pipelines and other energy
and commodity related assets worldwide; (vii) the retail and wholesale energy services
business; and (viii) businesses refating to the provision of communications,
telecommunications, fiber optics, intemet and broadband trading and intermediation
products and services.

“FAA" has the meaning given such term in Section 11.12.

“Facility” means any combination of structures, groups of structures or other
constructions, or any assets, real or personal, tangible or intangible, together with any related
land or space, machinery, fixtures, equipment, and necessary or ancillary devices and things
constructed, fabricated, designed or otherwise collectively designated or set aside to operate as
an ongoing business.

“Fiscal Year” means the year commencing on each January 1 and ending on each
December 31.

“Fishtail” means Fishtail LLC, a Delaware limited liability company.
“Foreclosure” has the meaning given such term in Section 3.04(a).

“Forest Products” means the purchase and sale of logs, wood pulp, raw and finished
lumber, paper and related products.

“Formation Date” has the meaning given such term in the Recitals,

“GAAP” means United States generally accepted accounting principles and policies
consistent with those applied in the audited financial statements referred to in Section 8.01(b).

“Garden State” means Garden State Paper Company, LLC, a Delaware limited liability
company. :

“General Partner” EIM and any other Person hereafter admitted to the Partnership asa
General Partner as provided in this Agreement, but such term does not include any Person who
has ceased to be a General Partner in the Partnership in accordance with the terms of this
Agreement.

“General Partner Indemnified Person” has the meaning given such term in Section

6.04(a).
“General Partnership Interest” the Partnership Interest held by a General Partner.
“Hazardous Material” means any substance: (i) the presence of which could result in

liability or in an investigation or remediation under any Environmental Law; (if) which is or..
becomes defined as a “hazardous waste™ or “hazardous substance” under any Environmental
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Law; (iii) which is toxic, explosive, corrosive, flammable, infectious, radioactive, carcinogenic
mutagenic or otherwise hazardous and is or becomes regulated by any governmental o|:
regulatory authority; (iv) the presence of which causes or threatens to cause a nuisance or poses
or threatens 10 pose a hazard to property or to the health or safety of Persons; {v) which contains
gasoline, diesel fuel or other petroleun hydrocarbons; or (vi) which contains polychlorinated

byphenols or asbestos.
“Indemnifying Partner” has the meaning given such term in Section 6.04(b).

“Initial Capital Contribution” means the initial Capital Contribution made by 2 Limited
Partner pursuant to Section 4.01.

“Interest Certificates™ has the meaning given such term in Section 3.02.

“In ¢ Company Act” the Inv Company Act of 1940, as amended.

“Law” means any law, treaty, statute, rule, regulation, order, code, judgment, decree,
injunction, writ, requirement or decision of or agreement with or by any government or
governmental department, commission, board, court, authority or agency having jurisdiction of
the matter in question. :

“Lending Partner” has the megning given such term in Section 4.04{a){(iv}.

“LIBOR” means an interest rate that is (a) the rate per annum (rounded upward, if not an
integral multiple of 17100 of 1%, to the nearest 1/100 of 1% per annum) appearing on Telerate
Page 3750 (or any successor page) as the London interbank offered rate for deposits in Dollars at
approximately 11:00 a.m. (London time) two business days before the first day of the relevant
Quarterly Period for a term comparable to such Quarterly Period; (b} if for any reason the rate
specified in clause (a) of this definition does not so appear on Telerate Page 3750 (or any
successor page), the rate per annum (rounded upward, if not an integral multipte of 1/100 of 1%,
to the nearest 1/100 of 1% per annum} appearing on Reuters Screen LIBO page (or any successor
page) as the London interbank offered rate for deposits in Dollars at approximately 11:00 a.m,
(London time) two business days before the first day of such Quarterly Period for 2 term
comparable to such Quartetly Period; provided, however, if more than one rate is specified on
Reuters Screen LIBO page (or any successor page), the applicable rate shall be the arithmetic
mean of all such rates; and (c) if the rate specified in clause (a) of this definition does not so
appear on Telerate Page 3750 {or any successor page) and if no rate specified in clause (b} of
this definition so appears on Reuters Screen LIBO page (or any successor page), the interest rate
per anaum (rounded upward to the nearest whole multiple of 1/16 of 1% per annum if such rate
is not such a multiple) equal to the rate per annum at which deposits in Dollars are offered by the
principal office of Citibank, N.A., in London, England to prime banks in the London interbank
market at 11:00 A.M. (London time) two Business Days before the first day of such Quarterly
Period.

“Limited Partner” a Class A Limited Partner, a Class B Limited Partner or a Class T
Limited Partner, or any Person hereafter admitted to the Partnership as a limited partner of the
Sundance Partnership Agreement - v.15.D0C
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‘Partnership as Prqvided in this Agreement, but such term does not include any Person who has
ceased to be a limited partner of the Partnership in accordance with the terms of this Agreement.

“Liquidity Facility” means, subject to Section 4.01 of the Enron Agreement, a
commitment from Enron or an Affiliate thereof to arrange or to make loans under a liquidity loan
facility for the businesses owned by the Partnership in the initial amount of 825 Million, to be
evidenced by a revolving promissory note in the form attached hereta as Exhibit C and to be
used, if needed, to provide liquidity for operating requirements.

“Laﬁses”has the meaning given such term in Section 6.04(a).
“Majority” means more than 50.00%.

“Majority Interest” with respect to any class of Partners, means Partners of such class
holding 2 Majority in Sharing Ratios held by Partners of such class.

“Mark-to-Market Event” any of the following: (a) the acquisition of a Partnership
Interest by any new or existing Partner in exchange for more than a de minimis Capital
Contribution to the Partnership; (b) the distribution by the Partnership to a Partner of more than 2
de minimis amounit of property as consideration for a Partnership Interest; and (c) the liquidation
of the Parinership within the meaning of Treasury Regulation Section 1.704-1(0)(2)Gi)g)(1)
(other than pursuant to Code Section 708(b)(1)(B)); provided that adjustments pursuant to
clauses (a) and (b) above shall be made only if the General Partner reasonably determines that
such adjustments are necessary or appropriate to reflect the relative economic interests of the
Partners in the Partnership.

“Material Adverse Effect” has the meaning given such term in Section3.03(b)(iD).

“Maturity/Gap Risk Limit Violations” a violation of the limits on risks related to non-
pazallel changes of forward prices or interest rates established for the Designated Business from
time to time pursuant to the Risk Management Policy.

“Minimum Gain” has the meaning given such term in Treasury Regulation Section
1.704-2(d).

“Net Contributed Capital” with respect to any Partner as of any date of determination,
means the aggregate amount of Capital Contributions theretofore made by such Partner to the
Partnership minus the amount of distributions theretofore received by such Partner as a retura of
capital from the Partnership.

“Nonrecourse Deductions” has the meaning given such term in Treasury Regulation
Section 1.704-2(b).

“Nonrecourse Liability” has the meaning given such term in Treasury Regulation
Section 1.752-1(a)(2).

“Notice” has the meaning given such term in Section 6.02(a).
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“Original Agreement” has the meaning given such term in the Recitals.
“Partner” means any of the General Partner and the Limited Partners.
“Partner Indemniffed Person” has the meaning given such term in Section 6.04(b).

“Partner Nonrecourse Debt” has the meaning given such term in Treasury Regulation
Section 1.704-2(b)(4).

“Partner Nonrecourse Debt Minimum Gain” has the meaning given such term in
Treasury Regulation Section 1.704-2(i)(2).

“Partner Nonrecourse Deductions” has the meaning given such term in Treasury
Regulation Section 1.704-2(i)(1).

“Partnership” has the meaning given such term in the Recitals.

“Partnership Intsrest” with respect to any Partner, such Partner’s Partnership interest in
the Partnership, which represents (a) that Partner’s status as a Partner; (b) that Partner’s right to
receive distributions and allocations from the Partnership; (c) all other rights, benefits and
privileges enjoyed by that Partner (under the Act, this Agreement, or otherwise) in its capacity as
a Partner, including that Partner’s rights to vote, consent and approve and otherwise to
participate in the management of the Partnership; and (d) all obligations, duties and liabilities
imposed on that Partner (under the Act, this Agreement or otherwise) in its capacity as a Partner,
including any obligations to make Capital Contributions.

“Permitted Assets” (a) the Contributed Assets (including any Class B Interests in
Sonoma, or the equity interests in any Person holding the Class B interest in Sonoma purchased
with the cash described in Section 4.01(b) hereof), (b) any assets acquired by the Partnership in
accordance with Section 6.01(g) hereof; (c) property or cash contributed as Capital Contributions
pursuant to Section 4.02 hereof or as otherwise approved by the Partners, and (d) cash or
property received by the Partnership in respect of the assets described in (a) through (c) of this
paragraph and investments and proceeds of investment in respect thereof as permitted under
Section 4.03(b).

“Person” has the meaning given that term in Section 17-101(13) of the Act.

"Physical Assets” means all of the outstanding capital stock, partnership interests,
limited liability company interests or other equity ownership interests in (a) EIPLP, and, through
EIPLP, EIM Holdings I, EIM Holdings II, EIM Holdings Canada and Compagnic de Papier
Stadacona Ltee (collectively, “Stadacona™), EIM Holdings Inc., and through EIM Holdings Inc.,
SATCO and (b) Garden State.

“Preferred Applicable Distribution Rate” means a variable per annum preferred equity
dividend or distribution rate equal to LIBOR plus 6.7%.
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« “Preferred Dividend Distribution Amount™ has the meaning given such term in Section
5.01(d).

“Preferred Return” with respect to Class B Limited Partnership Interests for any
Quarterly Period, an amount equa! to (a) the Preferred Applicable Distribution Rate divided by
(b) four, multiplied by (c) the sum of (i) the weighted average amount of Net Contributed Capital

. in respect of such Class B Limited Partnership Interest outstanding during such Quarterly Period
and (ii) all unpaid Preferred Return accumulated prior to such Quarterly Period in respect of such
Class B Limited Partnership [nterest.

“Profits” and “Losses” for federal income tax purposes and for each Fiscal Year, an
amount equal to the Partnership’s taxable income or loss for such Fiscal Year, determined in
accordance with Code Section 703(a) (for this purpose, all items of income, gain, loss, or
deduction required to be stated separately pursuant to Code Section 703(a)(1) shall be included
in taxable income or loss), with the following adjustments (without duplication):

(8)  Any income of the Partnership that is exempt from Federal income tax and
not otherwise taken into account in computing Profits and Losses pursuant to this
definition of “Profits” and “Losses" shall be added to such taxable income or loss;

(b)  Any expenditures of the Partnership described in Code Section
705(a)(2)(B) or treated as Code Section 705(a)(2)(B) expenditures pursuant to Treasury
Regulations Section 1.704-1(b)(2)(iv)(i) and not otherwise taken into account in
computing Profits or Losses pursuant to this definition of “Profits” and “Losses” shall be
subtracted from such taxable income or loss;

(¢} In the event the Book Value of any asset is adjusted pursuant to a
Mark-to-Market Event, the amount of such adjustment shall be treated as an item of gain
(if the adjustment increases the Book Value of the asset) or an item of loss (if the
adjustment decreases the Book Value of the asset) from the Disposition of such asset and
shall be taken into account for purposes of computing Profits or Losses;

(d)  Gain or loss resulting from any Disposition of property with respect to
which gain or loss is recognized for Federal income tax purposes shall be computed by
reference to the Book Value of the property Disposed of, notwithstanding that the
adjusted tax basis of such property differs from its Book Value;

(e In lieu of the depreciation, amortization, and other cost recovery
deductions taken into account in computing such taxable income or loss, there shall be
taken into account Depreciation for such Fiscal Year, computed in accordance with the
definition of Depreciation;

[¢3) To the extent an adjustment to the adjusted tax basis of any asset pursuant
to Code Section 734(b) is required, pursuant to Treasury Regulation Section
1.704-1(b)(2)(iv}(m)4), to be taken into account in determining Capital Account
balances as a result of a distribution other than in liquidation of a Partner’s Partnership -
Interest, the amount of such adjustment shall be treated as an item of gain (if the
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adjustmer.lt increases the basis .o.f the asset) or an item of loss (if the adjustment decreases
such basis) from the Disposition of such asset and shall be taken into account for
purposes of computing Profits or Losses; and

(8)  Any items that are allocated pursuant to the Regulatory Allocations shall
not be taken into account in computing Profits and Losses.

“PTP Relevant Person” means each Tax Matters Representing Purchaser and each
Indirect Tax Matters Representing Purchaser that, in each case, is able to make the
representations described in clauses (B}1) or (B}2) of the definition of Tax Matters
Representing Purchaser.

“Quarterly Period” each period from, and including, one Distribution Date to, but
excluding, the next following Distribution Date, provided that (a) the initial Quarterly Period will
commence on, and include, the Effective Date and end on the first Distribution Date, and (b) the
final Quarterly Period will end on, but exclude, the date of occurrence of a Dissolution Event.

“Regulatory Allocations” means the allocations pursuant to Section 5.06 of this
Agreement.

“Risk Management Policy” means the Enron Corp. Risk Management Policy as in effect
from time to time and adopted by the Board of Directors of Enron.

“SATCO” means Ste Aurelie Timberlands Co., Ltd.

“SBHC™ has the meaning given in the introductory paragraph of this Agreement.
“SBHC Rights” has the meaning given such term in Section 6.06.

“Securities Act” the Securities Act of 1933, as amended.

“Sharing Ratio” subject in each case to adjustments in accordance with this Agreement
or in connection with Dispositions of Partnership Interests, from and after the Effective Date, for
each Partner, the proportion (expressed as a percentage) that the balance in such Partner’s
Capital Account bears to the aggregate balance of Capital Accounts of ail Partners; provided,
however, that the total of all Sharing Ratios shail always equal 100%.

“Sonoma” means Sonoma [, LLC, a Delaware limited liability company and the owner
of all of the Class C membership interests in Fishtail.

“Subject Person” has the meaning given such term in Section 3.07(a).

“Subsidiary” of any Person means any corporation, partnership, joint venture, or ot!'ler
entity of which more than 50% of the outstanding capital stock or other equity interests having
ordinary voting power (irrespective of whether or not at the time capital stock or other equity
interest of any other class or classes of such corporation, partnership, joint venture, or oner
entity shall or might have voting power upon the occurrence of any contingency) is at the time
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owned directly or indirectly by such Person; provided, however, that no such corporation,
partnership, joint venture or other entity shali (a) constitute a Subsidiary of the Partnership,
unless such entity is a Consolidated Subsidiary of the Partnership, or (b) constitute a Subsidiary
of any other Person, ualess such entity would appear as a consolidated subsidiary of such Person
on a consolidated balance sheet of such Person prepared in accordance with GAAP. Unless
otherwise provided or the context otherwise requires, the term "Subsidiary" when used herein
shall refer to a Subsidiary of the Partnership.

“Tax Matters Partner” has the meaning gi--en such term in Section 7.01.

“Tax Matters Representing Purchaser” means a Person that is able to represent that (A)
it is acting for its own account and not as the nominee or agent of any other Person, (B) either (1)
it is not a partnership, grantor trust, or S corporation for United States Federal income tax
purposes (a “Flowthrough Entity”™), (2) it is a Flowthrough Entity, but less than 50% of the assets
of the Flowthrough Entity will be represented, directly or indirectly, by Partership Interests or
(3) it is a Flowthrough Entity (x) whose nominal owners are able to make the representations in
(A) and either (B)(1) or (B)(2) or, (y) to the extent that any of its direct or indirect nominal
owners cannot make the representations in (BY1) or (B)(2) and is itself a Flowthrough Entity (an
“Upper Tier Flowthrough Entity”), the nominal owners of any such Upper Tier Flowthrough
Entity are able to make the representations in (A) and either (B)(1) or (B)¥2) (each such nominal °
owner described in clause 3 that makes the representations in either (B)(1) or (B)}(2), an “Indirect
Tax Matters Representing Purchaser”), (C) it is a United States person within the meaning of
Section 7701(a)(30) of the Code, and (D) it has not acquired, and wili not transfer any
Partnership Interests (or any derivative interest therein) on or through an established securities
market within the meaning of Section 7704(b)(1) of  the Code (and Treasury regulations
thereunder).

“Term” has the meaning given such term in Section 2.07.

“Treasury Regulation” means a Treasury Regulation promulgated under the Code.

“Value-at-Risk Limit Violation” shall mean a violation of the limits on potential
exposure related to the Designated Business or a position therein (including any discretionary
authority with regard thereto) as established from time to time pursuant to the Risk Management
Policy.

1.03  Other Definitions.

Other terms defined in this Agreement have the meanings so given them.

ARTICLE X
ORGANIZATION
2.01  Formation; Conti ion; A d; and R 22
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The Partnership was formed as a Delaware Limited Partnership by the filing of the
Delaware Certificate as of the Formation Date. EIM, ENA, Enron and SBHC hereby continue
the Partnership, pursuant to the terms and conditions of this Agreement and the Act. The
Agreement amends and restates in its entirety and supersedes the Original Agreement which
shall have no further force or effect. The General Partner, for itseif and as agent for the Limited
Partners, shall accomplish all filing, recording, publishing and other acts necessary or
appropriate for compliance with all the requirements for the formation and operation of the
Partnership as a limited partnership under this Agreement and the laws of the State of Delaware

and such other jurisdictions in which the General Partner determines that such qualification is
required.

2.02  Name.

The name of the Partnership shall continue to be “Sundance [ndustrial Partners, L.P."
and all Partnership business must be conducted in that name or such other names that comply
with applicable Law as the General Partner may select; provided that the General Partner may
not choose to conduct business in any other rame, or choose the name of any subsidiary entity
owned by the Partnership, which includes any of the namtes of any of the direct or indirect
beneficial owners of SBHC or any lender to SBHC or any other reference to any such Limited
Partner or lender without the consent of such partner or lender, as the case may be.

2.03  Registered Office; Registered Agent; Principal Office in the United States;
Other Offices. .

The registered office of the Partnership required by the Act to be maintained in the State
of Delaware shall be the office of the initial registered agent named in the Delaware Certificate
or such other office (which need not be a place of business of the Partnership) as the General
Partner may designate in the manner provided by applicable Law. The registered agent of the
Partnership in the State of Delaware shall be the initial registered agent named in the Delaware
Certificate or such other Person or Persons as the General Partner may designate in the manner
provided by applicable Law. The principal office of the Partnership in the United States shall be
at such place as the General Partner may designate, which need not be in the State of Delaware,
and the Partnership shall maintain records there or such other place as the General Partner shall
designate and shall keep the street address of such principal office at the registered office of the
Partnership in the State of Delaware. The Partnership may have such other offices as the
General Partner may designate.

2.04  Purposes.

The purposes of the Partnership are to engage in the following activities: (a) to acquire,
hold, own, manage, preserve, protect, conserve and dispose of the Permitted Assets, and to form,
capitalize, make investments in, own, and manage Persons formed to hold Permitted Assets or to
engage in the Designated Business, (b) engaging, to the extent of ownership (including managing
and exercising voting and other rights of ownership of Persons engaged in the Designated
Business) of the Permitted Assets, in the Designated Business, (c) issuing the Partnership
Interests referred to in Article ITI, (d) collecting cash proceeds and distributions of other property-
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from or in respect of the Permitted Assets held by the Partnership and making the distributions
contemplated by Article V and paying the liabilities incurred in respect of Permitted Assers
pursuant to the Conveyance or as otherwise permitted in this Agreement and other operating
expenses of the Partnership, (e) engaging in such other activities as may be agreed by the
General Partner and a Majority Interest of each of the Class A Limited Partners, the Class B
Limited Partners and the Class C Limited Partner, in each case, voting as a separate class, and (f)
engaging in activities incidental to, resulting from, or otherwise necessary or appropriate to
facilitate, the activities referred to in the foregoing clauses (a) through (e) and engaging in such
actions as are required or permitted to be taken pursuant to this Agreement.

205 Powers.

The Partnership shall possess and may exercise all of the powers and privileges granted
by the Act or by any other applicable Law or by this Agreement, together with any powers
incidental thereto, so far as such powers and privileges are necessary or convenient to the
conduct, promotion or attainment of the permitted business purposes or activities of the
Partnership.

2.6 Foreign Qualification.

Prior to the Partnership’s conducting business in any jurisdiction other than Delaware, the
General Partner shall cause the Partnership to comply, to the extent procedures are available and
those matters are reasonably within the control of the General Partner, with all requirements
necessary to qualify the Partnership as a foreign Limited Partnership in that jurisdiction. The
General Partner shall not conduct business in any jurisdiction wherein the conduct by the
Partnership of business in such jurisdiction might result in subjecting any Limited Partner to any
tax, penalty, liability or cost (other than any such that does not have a Material Adverse Effect
imposed on the Partnership as a result of its doing business in such jurisdiction). At the request
of the General Partner and subject to the preceding sentence, each Limited Partner shall execute,
acknowledge, swear to, and deliver all certificates and other instruments conforming with this
Agreement that are necessary or appropriate to qualify, continue, and terminate the Partnership
as a foreign Limited Partnership in ail such jurisdictions in which the Partnership may conduct
business as permitted by this Section 2.06, and shall supply copies of all such certificates and
other instruments (as delivered) to each Partner.

207 Term.

The term of the Partnership (the “Term™) commenced on the Formation Date and shall
end on (a) June 1, 2021 or (b) at such earlier time as the dissolution of the Partnership is
completed in accordance with Article X hereof. The existence of the Partnership as a separate
legal entity shall continue until cancellation of the certificate of formation of the Partnership as
provided in the Act.

2.08  Fiscal Year.

The fiscal year of the Partnership for financial statement and Federal income tax purposes ..
shall be the same and shall be the Fiscal Year, except as may be required by the Code.
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209 Comp ion and Exp

Except as otherwise expressly provided in this Agreement, including Section 6.07 hereof,
no Partner or Affiliate of any Partner shall receive any salary, fee, or draw for services rendered
to or on behalf of the Partnership or otherwise in its capacity as a Partner, nor shall any Partner
or Affiliate of any Partner be reimbursed by the Partnership for any expenses incurred by such
Partner or Affiliate on behalf of the Partnership or otherwise in its capacity as a Partner, except
as contemplated by the Administrative Services Agreement.

2,10 Independent Activities.

The General Partner and any of its officers and directors shall be required to devote only
such time to the affairs of the Partnership as the General Partner determines in its reasonable
discretion may be necessary to manage and operate the Partnership and to manage the
Designated Business as contemplated by Section 6.01 (provided, that for as long as EIM is the
sole General Partner of the Partnership and prior to the appointment of the Board of Directors as
provided in Section 6.05 hereof, the business of EIM shall be limited to the management of the
business of the Partnership), and each such Person shall be free to serve any other Person or
enterprise in any capacity that it may deem appropriate in its discretion.

ARTICLE IIX
PARTNERSHIP; DISPOSITIONS OF INTERESTS

.01  Initial Partners,

EIM and ENA were admitted to the Partnership as the initial General Partner and
Limited Partners, respectively, effective as of the Formation Date, pursuant to the Original
Agreement.

402 Classes of Parmers.

(a)  Effective as of the Effective Date, there are hereby created four classes of Partners
in the Partnership, Class A Limited Partners, Class B Limited Partners, Class C Limited Partners
and the General Partner, and each shall have the respective rights accorded it under this
Agreement, EIM retains.its Partnership Interest as the General Partner of the Partnership.
ENA's initial Partnership Interest as a Limited Partner is hereby converted into that of the initial
Class A Limited Partner, SBHC is hereby admitted as the initial Class B Limited Partner, and
Enron is hereby admitted as the initial Class C Limited Partner. The names and addresses of the
Partners as of the date hereof are set forth on Exhibit A hereto.

(b)  The Partnership Interests of the Partners may, at the option of the General
Partner, be evidenced by certificates (“Interest Certificates™). Interest Certificates shall be in the
form of Exhibit D, together with any changes therein approved by the General Partner. Interest
Certificates need not be issued for all classes of Partnership Interests of the Limited Partners, but
if any Interest Certificates have been issued, an Interest Certificate for any Partner shall be issued
to such Partner upon request by such Partner to the General Partner. Interest Certificates need
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not bear a seal of the Partnership but shall be executed by the General Partner (including by
facsimile signature) and shall state the class of Partnership Interest represented by such Interest
Certificate. The Interest Certificates shall be consecutively numbered (on a class by class basis).
The General Partner shall maintain Interest Certificate books and records for the Partnership.
The General Partner may determine the conditions upon which a new Interest Certificate may be
issued in place of an Interest Certificate that is alleged to have been lost, stolen or destroyed and
may, in its discretion, require the Partner holding such Interest Certificate to give such security in
respect thereof as the General Partner shall determine. Each Interest Certificate in respect of the
Partnership Interest of 2 Limited Partner shall bear a legend substantially in the following form:

THIS SECURITY HAS NOT BEEN REGISTERED UNDER THE SECURITIES
ACT OF 1933, AS AMENDED (THE "SECURITIES ACT") AND MAY NOT BE
OFFERED OR SOLD UNLESS IT HAS BEEN REGISTERED UNDER THE
SECURITIES ACT OR UNLESS AN EXEMPTION FROM THE
REGISTRATION REQUIREMENTS THEREOF IS AVAILABLE (AND, IN
SUCH CASE, AN OPINION OF COUNSEL REASONABLY SATISFACTORY TO
THE GENERAL PARTNER SHALL HAVE BEEN DELIVERED TO THE
PARTNERSHIP AND THE OTHER LIMITED PARTNERS TO THE EFFECT
THAT SUCH OFFER AND SALE IS NOT REQUIRED TO BE REGISTERED
UNDER THE SECURITIES ACT). ’

THIS CERTIFICATE IS SUBJECT TO CERTAIN RESTRICTIONS ON
TRANSFER (INCLUDING CERTAIN DISQUALIFYING DISPOSITIONS) SET
FORTH IN THE AMENDED AND RESTATED LIMITED PARTNERSHIP
AGREEMENT OF THE PARTNERSHIP DATED AS OF JUNE 1, 2001 (AS
SUCH AGREEMENT MAY BE AMENDED FROM TIME TO TIME), A COPY
OF WHICH MAY BE OBTAINED FROM THE PARTNERSHIP AT ITS
PRINCIPAL EXECUTIVE OFFICES.

(©) No additional classes of Partnership Interests shall be created unless
authorized by the Partners as provided in Section 6.01(g) hereof or by the Board of
Directors., No additional Partners shall be admitted to the Partnership, except as provided
in Section 3.04 hereof, unless authorized by the Partners as provided in Section 6.01(g) .
hereof or by the Board of Directors.

3.43  Representations and Warranties,

(a) Each Partner (other than, with respect to Sectioh 3.03(a)(x) , the General Partner
or Enron or any Affiliate of Enron) represents and warrants to the Partnership and each other
Partner that:

@ it is a corporation, limited partnership, limited liability company or
other entity duly incorporated or formed, validly existing, and (if applicable) in good standing
under the law of the jurisdiction of its formation, with all requisite power to enter into and to
perform its obligations under this Agreement, and is duly qualified or registered and in good
standing in each other jurisdiction in which the character of the business conducted by it or.
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permitted to be conducted by it requires such qualification or registration, except where the
failure to be so qualified would not have a material adverse effect on the business operations or
financial condition of the Partnership or on the Partner’s ability to perform its obligations to the
Partnership hereunder;

(i)  its execution, delivery, and performance of this Agreement have
been duly authorized by all appropriate action by it and (if required) its stockholders, partners,
members or other owners, and this Agreement has been duly executed and delivered by it;

(iii)  its execution, delivery and performance of this Agreement do not
(A) violate its organizational, charter or other constituent documents, (B) conflict with, result in
a breach of any of the terms, conditions or provisions of, or constitute a default under, any other
material (“material” for purposes of this representation meaning creating a liability of $100
million or more) agreement or arrangement to which it is a party or by which it is bound or with
any law, regulation, judgment or decree to which it is subject or ‘with any permit or license which
it has been granted, or (C) require the filing or registration with, or the approval, authorization or
consent of any governmental agency or tribunal other than filings under the Act and state
qualification or similar laws contemplated by Section 2.05 and filings which may be required or
permitted under applicable securities laws;

(iv)  this Agreement, when executed and delivered in accordance with
this Agreement will be its legal, valid and binding obligations enforceable against it in
accordance with its terms, except as the enforceability thereof may be limited by the effect of
any applicable bankruptcy, insolvency, reorganization, moratorium or similar laws affecting
creditors' rights generally and by general principles of equity (regardless of whether considered
in a proceeding in equity or in law);

(v)  there is no action, suit or proceeding pending, or to its knowledge
threatened, against it, secking any injunction, award or other relief that (A) would impair its
ability to perform its obligations under this Agreement, (B) questions or challenges the validity
or purpose of the Partnership, or (C) could materially and adversely affect the Partnership’s
operations, properties or business;

(vi) it is acquiring its Partnership Interest for its own account and not
with a view to or in connection with the resale or distribution of all or any part thereof in
violation of applicable securities laws; it understands that the Partnership Interest being acquired
by it has not been registered under the Securities Act or applicable state securities laws and.
therefor, it will be necessary for it to continue to bear the economic risk of the investment therein
unless and until the offering and sale of such Partnership Interest by it are registered under the
Securities Act and applicable state securities laws or an exemption from registration is available;
it understands that it may not sell or transfer its Partnership Interest, except in accordance with
the provisions of this Agreement;

(vii) it is a “qualified purchaser” as such term is defined in
Section 2(a}(S1) of the Investment Company Act and the rulec and regulations adoptch‘
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thereunder, and it has such knowledge and experience in financial and business matters that it is
capable of evaluating the merits and risks of an investment in the Partnership;

(viii) it has carefully reviewed this Agreement and any other relevant
information fumished to it in writing by the General Partner and its Affiliates, and it understands
the risks of, and other considerations relating to, an investment in the Partnership; and it has been
fumished all relevant materials, if any, that it requested relating to the Partnership and the
purchase of Partnership Interests and has been afforded the opportunity to obtain any additioral
information and to ask and have answered all questions it deemed necessary regarding its
investment in the Partnership and has been given such answers as it deems sufficient to make an
informed investment decision;

(ix) it understands that any information fumnished to it concemning the
federal income tax consequences arising from an investment in the Partnership is necessarily
general in nature, and the specific tax consequences to it of an investment in the Partnership will
depend on its individual circumstances, and it affirms that it has been advised to seek appropriate
legal counsel with respect to such tax consequences;

(x)  at the time of its investment in the Partnership and at all times
during the existence of the Partnership it (A) does not and will not own or operate any facility
used for the generation, transmission or distribution for sale of electric energy or any facility
used for the retail distribution of natural or manufactured gas, each within the meaning of the
1935 Act, (B) is not and will not be an “electric utility company” or a “gas utility company”
within the meaning of the 1935 Act, (C) is not and will not be (1) a “holding company,” (2) a
“subsidiary company,” an “affiliate” or “associate company” of a “holding company” or (3) an
“affiliate” of a “subsidiary company” of a “holding company,” each within the meaning of the
1935 Act, and (D) is not and will not be subject to regulation as a public utility, public utility
holding company (except to the extent certain acquisitions may be subject to the regulatory
approval of the Securities and Exchange Commission pursuant to Section 9(a)(2) of the 1935
Act) or public service company (or sirnilar designation) by any state in the United States, by the
United States, by ary foreign country or by any agency or instrumentality of any of the
foregoing;

(xi) no existing contract, agreement or relationship of such Partner or
its Affiliates with any third party is effective that would require the Partnership to offer to any
such third party any opportunity to make an investment in the Designated Bl_:simss;

(xii) that it is not required to register as an “investment company” under
the Investment Company Act;

(xiif) that it is a Tax Matters R ing Purct and

i 4 s

(xiv) at the time of its investment in the Partncrship and at all times
while it is a Partner, such Partner does not and will not constitute an employes benefit plan (as
defined in Section 3(3) of the Employee Retirement Income Security Act of 1974, as amended
(“ERISA™)), or a plan (as defined in Section 4975(c) of the Code), or a trustee of any such plan.
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acting on behalf of such plan, or an entity whose underlying assets include plan assets by reason
of a plan’s investment in the entity other than a governmental plan (as defined in Section 3(32)
of ERISA or Section 414(d) of the Code); and if it constitutes a governmental plan, such Partner
does not treat itself as subject to the Department of Labor Regulations § 2510.3-101 or interpret
applicable state law as incorporating similar rules.

‘(b)  The General Partner hereby:

i) (A) makes each of the representations and warranties to the
Partnership that were made to Enron and its Affiliates in the Asset Acquisition Agreements, as of
the dates such representations and warranties were made, to the extent that the benefit of such
representations and warranties and of any related indemnities are not assignable pursuant to the
Asset Acquisition Agreements; and (B) assigns to the Partnership, as part of its Initial Capital
Contribution, the benefit of such representations and warranties and any related covenants and
indemnities that were made to Enron and its Affiliates in the Asset Acquisition Agreements, to
the extent that the benefit of such representations and warranties and of any related covenants
and indemnities are assignable pursuant to the Asset Acquisition Agreements;

(ii)  represents and warrants to the Partnership that: (A) from the date
of acquisition of the assets by Enron and its affiliates pursuant to the Asset Acquisition
Agreements, neither Enron nor its Affiliates have taken any action or knowingly abstained from
taking any action that has caused any of the representations and warranties made to Enron and its
Affiliates in the Asset Acquisition Agreements to be untrue as of the date hereof; and (B) no
facts or circumstances have arisen from the date of such acquisition that would cause such
representations and warranties to be untrue as of the date hereof, in each case except for any
changes arising in the ordinary course of business and any failures to be true that could not
reasonably be expected to have a material adverse effect on the financial conditions or results of
operations of the Partnership or any of its Subsidiaries, taken as a whole (a “Material Adverse
Effect”).

(iif)  represents and warrants to the Partnership as to Fishtail, Sonoma
and each Person that is an entity included within the Physical Assets as follows:

(A) Each of Fishtail, Sonoma or such Person is duly formed,
validly existing and in good standing under the laws of the state of its jurisdiction of organization
or incorporation. Each of Fishtail, Sonoma or such Person has all power and authority and all
governmental licenses, authorizations, consents and approvals required in each case to carry on
its business, except to the extent that the failure to have such power, authority, licenses,
authorizations, consents and approvals could not reasonably be expected to have a Material
Adverse Effect.

: (B)  The contribution of interests in Fishtail or such Person or
the transfer of interests in Sonoma, in each case to the Partnership by the Class A Limited
Partner does not (1) violate any applicable Laws to which such Person is a party or to which it is
subject; or (2) conflict with, or result in a breach or violation of the terms of any material
agreement, contract, indenture or other instrument to which such Person is a party or to which-
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any of their respective properties is subject created while such Person has been owned by Enron

or its Affiliates, except in the case of clause (1) or (2) as could not reasonably be expected to
have a Material Adverse Effect.

(C)  The contribution of interests in Fishtail or such Person or
the transfer of interests in Sonoma, in each case to the Partnership by the Class A Limited
Partner does not require the consent, approval, order or authorization of any govemmental
authority or, any other Person under any permit, license, agreement, indenture or other
instrument to which Fishtail, Sonoma or such Person, as the case may be, or any of its respective
Subsidiaries is a party or to which any of its respective properties are subject created while
Fishtail, Sonoma or such Persor: has been owned by Enron or its Affiliates, and no declaration,
filing or registration with any govemmental authority is required by Fishtail, Sonoma or such
Person in connection with the execution, delivery and performance of this Agreement, except in
each case as has been obtained or made or as could not reasonably be expected to have a
Material Adverse Effect.

(D)  The operation of Fishtail, Sonoma or such Person, as the
case may be, since Fishtail, Sonoma or such Person, as applicable, was acquired by Enron or its
Affiliates have been conducted in compliance with, and in a manner that could not reasonably be
expected to result in liabilities that have not been discharged or reserved for on a reasonably -
current basis under, all applicable Environmental Laws, except to the extent the failure to comply
with, or the incurrence of liabilities under, such applicable Environmental Laws could not
reasonably be expected to have a Material Adverse Effect. Since its acquisition by Enron or an
Afiiliate except as set forth on Schedule 3.03(b)(ii)(D) hereto, each of Fishtail, Sonoma or such
Person has not received any notice, notification, demand, citation, summons or order, and no
complaint has been filed, and no penalty has been assessed by any governmental authority with
respect to matters arising out of or relating to any applicable Environmental Laws, including
without limitation any notice, notification, demand, citation, summons, order or complaint that
was outstanding before the date of acquisition by Enron or an Affiliate. The General Partner has
provided to the Class B Limited Partner copies of all environmental assessments and reports in
the possession of Enron and its Affiliates with respect to each of Fishtail, Sonoma and such
Person. .o

(E) Since its acquisition by Enron or its Affiliates, each of
Fishtail, Sonoma or such Person has not violated, and to the knowledge of Enron, is not under
investigation with respect to or has been threatened to be charged with or given notice of any
material violation of, any applicable Laws, except as could not reasonably be expected to have a
Material Adverse Effect.

(F)  The contribution of interests in Fishtail and such Person
and the transfer of interests in Sonoma, in each case to the Partnership, will transfer good and
valid title to the Parmership of all of the equity interests in Sonoma not owned by the Class B
Limited Partner or any of its Affiliates and all of the equity interests in Fishtail not owned by
Sonoma and such Person, respectively, free and clear of all Encumbrances.
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(G)  Each of Fishtail, Sonoma and such Person is in possession
of and has good title to, or has valid leasehold interests in or vatid rights under contract to use, all
material assets that are necessary to conduct its business as it is currently conducted and':he
amount set forth in Section 4.01(a) represents the collective value of Fishtail, the equity interests
in Sonoma transferred to the Partnership, such Persons, and the other Contributed Assets that
would be attributed thereto in an arm’s length sale transaction between an informed and willing
seller and an informed and willing purchaser, each unrefated to the other and under no
compulsion to effectuate the transaction.

(H)  Each of EIPLP, EIM Holdings I, EIM Holdings Canada
and Garden State and their wholly owned Subsidiaries have the title to the properties indirectly
conveyed by the conveyance of the Physical Assets pursuant to the Asset Acquisition
Agreements to the extent of the representations with respect to title set forth therein, except in so
far as disposed of or Encumbered in the ordinary course of business.

(3] None of Fishtail, Sonoma or any such Person has any
outstanding Debt, except for indebtedness (1) of Caymus Trust, the legal owner of the Class A
interest in Sonoma, to be repaid in connection with the transactions contemplated by the
formation of the Partnership, (2) to Enron and its Affiliates in respect of Stadacona expected to
be refinanced following the Effective Date, or (3) trade Debt incurred in the ordinary course of

business on customary trade terms, or (4) other Debt of Subsidiaries not exceeding $10 Million
in the aggregate.

(iv) represents and warrants to the Partnership that the insurance
policies currently in place in respect of the Partnership and its Subsidiaries (a) are for reasonable
amounts and with financially sound and reputable insurance companies and (b) provide coverage
against such catastrophic and environmental risks and are subject to such retention, deductibles
or other terms as policies that would customarily be maintained, in accordance with good
business practice, by companies engaged in similar businesses.

3.04 Dispositions of Limited Partnership Interests.

(a)  General Restriction. No Disqualifying Disposition of a Limited
Partnership Interest (or any interest therein) shall be permitted, authorized or recognized
for any purpose. Except as limited by the foregoing sentence, EIM may Dispose of all or
any portion of its General Parnership Interest, ENA may Dispose of all or any portion of
its Class A Limited Partnership Interest, and Enron may dispose of all or any portion of
its Class C Limited Partnership Interest, to an Affiliate of Enron as long as the
_requirements of Sections 3.04(b) and (c) are satisfied, and ENA or Enron may Dispose of
all or any portion of a Class A Limited Partnership Interest or a Class C Limited
Partnership Interest, respectively, upen the merger, consolidation, share exchange,
conversion, dissolution, winding up or other termination of the Affiliate of Enron
beneficially owning the Class A Limited Partnership Interest or the Class C Limited
Partnership Interest. Except as set forth in the immediately preceding sent EIM may
not Dispose of all or a portion of its General Partnership Interest, ENA may not Dispose
of its Class A Limited Partnership Interest and Enron may not Dispose of its Class'C
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Limited Partnership Interest without the consent of the Class B Limited Partner. A Class
B Limited Partner, a Class A Limited Partner or a Class C Limited Partner may not
dispose of a portion or all of its Limited Partnership Interest without the consent of the
General Partner; provided, however, that during any period the Board of Directors has
been approved and is acting, approval of the Board of Directors in accordance with
Section 6.05(e) shall be deemed to constitute the approval of the General Partner for any
such transfer; the General Partner hereby irrevocably consents to the Disposition of the
Class B Limited Partnership Interest of SBHC to an Affiliate of SBHC provided that such
Affiliate can demonstrate to the reasonable satisfaction of the General Partner that such
Affiliate has the financial capacity to make its Capital Contributions pursuant to the
requir of this Agr and further provided however, that no Disposition of a
Class B Limited Partnership Interest to a Competitor of Enron shall be recognized for any
purpose hereunder (except that during the continuance of a Credit Event, a Class B
Limited Partnership Interest may be Disposed to any Person, including to a Competitor of
Enron, without the consent of the General Partner hereunder) . Any Disposition effected
other than in compliance with this Section 3.04(a) shall be void and the Partnership shall
not recognize it provided, however, that the transferee in any such Disposition (other
than a Disposition prohibited by the first sentence of this Section 3.04(a)) shall be treated
for all purposes as an Assignee of a Limited Partnership Interest without the right to
become a Limited Partner of the Partnership for purposes of this Agreement (except as
otherwise provided pursuant to this Secticn 3.04).

®)  Admission of Assignee as a Limited Partrer, An Assignee has the right
to be admitted to the Partnership as a Limited Partner, with the Limited Partnership
Interest (and attendant Sharing Ratio) so transferred to such Assignee, only if such
Disposition is effected in strict compliance with this Section 3.04.

{(c) Requirements Applicable to All Dispositions and Admissions. In
addition to the requirements set forth in Sections 3.04(a) and 3.04(b), any Disposition of
a Limited Partnership Interest and any admission of an Assignee as a Limited Partner
(other than the Disposition from SBHC to its lenders for security purposes) shall also be
subject to the following requirements, and such Disposition (and admission, if applicable)
shall not be effective unless such requirements are complied with; provided, however,
that the General Partner, in its sole and absolute discretion, may waive any of the
following requirements (except that the General Partner shall not waive the provisions of
3.04(c)(I)(B) and 3.04(c)(iXE)): .

@) Disposition Documents. The following documents must be
delivered to the General Partner and must be reasonably satisfactory, in form and
substance, to the General Partner (ot to a Majority Interest of the Class B Limited
Partners, if the Disposing Partner is the General Partner):

(A) Disposition Instrument. A copy of the instrument pursuant
to which the Disposition is effected.

Sundance Partnership Agreement - v.15.D0C
26

CONFIDENTIAL CITI-SPSI 0016074



133

(B)  Ratification of this Agreement. An instrument, executed
by the Disposing Partner and its Assignee, containing the following
information and agreements, to the extent they are not contained in the
instrument described in Section 3.04(c)(i)(A): (1) the notice address of the
Assignee; (2) the Sharing Ratios after the Disposition of the Disposing
Partner and its Assignee (which together must total the Sharing Ratio of
the Disposing Partner before the Disposition); (3) the Assignee's
ratification of this Agreement and agreement to be bound by it, and its
confirmation  that the representations and warranties in
Section 3.04(c)(i)(E) are true and comect with respect to it
(4) representations and warranties by the Disposing Partner and its
Assignee that the Disposition and admission is being made in accordance
with all applicable Laws; and (5) the Commitments after the Disposition
of the Disposing Partner and the Assignee.

(C)  Securities Law Opinion. Unless the Partnership Interest
subject to the Disposition is registered under the Securities Act and any
applicable state securities Law, a favorable opinion of the Partnership's
legal counsel or of other legal counsel acceptable to the General Partner
(who may be an employee of Enron or an Affiliate of Enron), to the effect -
that the Disposition and admission is being made pursuant to a valid
exemption from registration under such Laws and in accordance with
those Laws; provided, however, that this Section 3.04(c)(i)(C) shall not
apply to a Disposition by the General Partner or any Limited Partner to
one of its Affiliates.

. D) In t Company Act Opinion. A favorable opinion of
the Partnership’s legal counsel or of other legal counsel acceptable to the
General Partner (who may be an employee of Enron or an Affiliate of
Enron), to the effect that the Disposition and admission will not result in
the Partnership being required to register as an investment company under
the Investment Company Act.

(E)  Representations and Warranties. Representations and
warranties to the Partnership and each Partner that the representations and
warranties set forth in Section 3.03 are true and correct as of the date of
Disposition and admission with respect to the Assignee.

(i)  Payment of Expenses. The Disposing Partner and its Assignee
shall pay, or reimburse the Partnership for, all reasonable costs and expenses
incurred by the Partnership in connection with the Disposition and admission,
including the legal fees incurred in connection with the legal opinions referred to
in Section 3.04(cXiXC) and (D), on or before the tenth Day after the receipt by
that Person of the Partnership’s invoice for the amount due.
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(iii) IYo Re_lease. No Disposition of a Partnership Interest shall effect a
release of the Disposing Partner from any liabilities to the Partnership or the other
Partners arising from events occurring prior to the Disposition.

*ni Liabilities Strictly the Partnership’s; Liability to Third Parties.

Except as otherwise expressly (and not by implication) provided by the Act, the debts,
obligations and liabilities of the Partnership, whether arising in contract, tort, or otherwise, shall
be solely the debts, obligations and liabilities of the Partnership; and no Partner shall be liable for
the debts, obligations or liabilities of the Partnership solely by being a Limited Partner of the
Partnership.

3.06  Access to Information.

Each Limited Partner shall be entitled to receive any information regarding the
Partnership required to be disclosed to it pursuant to the provisions of Section 17-305 of the Act,
Notices required pursuant to Section 6.02 and the information specified in Section 8.01. Such
right may be exercised through any agent or employee of such Limited Partner designated in
writing by it or by an independent public accountant, attorney or other consultant so designated.
The Limited Partner making the request shall bear all costs and expenses incurred in any
examination of the Partnership’s affairs made on such Limited Partner’s behalf. Confidential
Information obtained pursuant to this Section 3.06 shall be subject to the provisions of Section
3.07.

2.0~ Confidential Information.

(a)  Each Class B Limited Partner, each Class A Limited Partner and each Class C
Limited Partner from time to time that is not Enron or an Affiliate of Enron acknowledge that,
from time to time, they may receive Confidential Information, the release of which may be
damaging to the Partnership or its Subsidiaries, EIM, Enron or Enron’s Affiliates (each a
“Subject Person™) or to Persons with which a Subject Person does business. Unless the Subject
Person (the General Partner if the Partnership is the Subject Person) consents otherwise, each
Class B Limited Partner and Class A Limited Partner from time to time that is not Enron or an
Affiliate of Enron shall hold in strict confidence and not disclose or otherwise use (except for
matters directly involving its investment in the Partnership) any Confidential Information it
receives and may not disclose it to any Person other than another Partner except for disclosures
(i) in order to comply with any applicable law, order, regulationor ruling or request of any
banking or securities regulatory authority (but the Partner must notify, to the extent it is legally
permitted to do so, the Subject Person (the General Partner if the Partership is the Subject
Person) promptly of any request for disclosure of Confidential Information, before disclosing if it
is practicable), or (ii) as to Confidential Information regarding the Partnership or its Subsidiaries
or the Designated Business, to partners, members or other equity owners, or advisers or.
representatives of such Partner or Persons to which that Partner’s Parmership Interest may be
Disposed as permitted by this Agreement or to SBHC, and its lenders (and their advisers and
representatives), but only if the recipients have agreed to be bound by the provisions of this
Section 3.07. The Partners acknowledge that breach of the provisions of this Section 3.07 may
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cause irreparable injury to the Subject Person for which monetary damages are inadequate,
difficult to compute, or both. Accordingly, the Partners agree that the provisions of this Sectior;
3.07 may be enforced by specific performance, including specifically through injunctive relief.
The provisions of this Section 3.07 may be specifically enforced by any applicable Subject
Person.

(b)  Each Partner that is subject to Section 3.07(a) shall take such
precautionary measures as may be reasonably required to ensure (and such Partner shall be
responsible for) compliance with this Section 3.07 by any of its Affiliates, legal and financial
advisors, and its and their respective directors, officers, employees and agents.

©) A Partner that is subject to Section 3.07(a) and that subsequently ceases to
be a Partner shall promptly return or destroy the Confidential Information that is written, except
for that portion that may be found in analyses, compilations, studies or other documents prepared
by or for a Partner, to the disclosing Subject Person and no copies shall be retained by a
receiving former Partner or its representatives. That portion of the Confidential Information that
is found in analyses, compilations, studies or other documents prepared by or for a receiving
Partner, the Confidential Information that is oral and the Confidential Information that is not so
returned will be held by the receiving Partner or former Partner and kept subject to the terms of
this Agreement or will be destroyed by the receiving Partner or former Partner (with a certificate”
of destruction provided to the Partnership with respect thereto).

(d)  The provisions of this Section 3.07 shall survive the temmination of the
Partnership.

* A8 Partition.

To the fullest extent permitted under applicable Law, each Partner waives any and all
rights that it may have to maintain an action for partition of the Partnership’s property.

349 Covenant Not to Dissolve.

Except as set forth in Article IX or as otherwise expressly provided in this Agreement, to
the fullest extent permitted under applicable Law, each Partner hereby covenants and agrees not
to take any action that would result in or is intended to result in a dissolution of the Partnership.

i 44 Termination of Status as Partner.

(a) A Person shall cease to be a Partner only upon the first to occur of:

(0] The Disposition of all of its Partnership Interest, provided that the
transferee of such Partnership Interest is admitted as a substituted Limited Partner
in accordance with Section 3.04(b) of this Agreement.

(ii)  The involuntary Dispoéition by operation of Law (other than as a

result of any merger, consolidation, share exchange or conversion of a Partner-
with or into another Person; provided, that, in the case of such merger,
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consolidation, share exchange or conversion. the conditions required for such
Disposition to be a permitied Disposition hereunder shall have been satistied) of
its Partnership Interest (which shall not relieve such Person {or. in the case of
such merger. consolidation. share exchange or conversion. the surviving or
resulting Person of such merger. consolidation. share exchange or conversion)
from any liability under this Agreement, including liabilities for an unpermitted
withdrawal).

The happening of any of the foregoing events with respect to a Partner shall not. by itself. cause
a dissolution of the Partnership except as provided in Article IX. Except to the extent
specifically (and not by implication) set forth herein, upon the termination of a Person's status as
a Partner, such Person shall not be entitled to any distributions from the Partnership. including a
distribution based on the fair value of such Person's Partnership Interest. A Partner shall not

cease to be a Partner solely as a result of the happening of any of the events specified in Section
17-402(2)(4) of the Act.

(b)  No Partner may resign from the Partnership, except (i) with the prior
written consent of the General Partner, or if the General Partner, the Class A Limited Partner
(who is then an Affiliate of Enron) or the Class C Limited Partner (who is then an Affiliate of
Enron) is resigning, a Majority Interest of the Class B Limited Partners, (ii) upon cancellation of
the certificate of limited partnership as provided in Section 17-203 of the Act, or (iii) incident to
a permitted Disposition pursuant to which the transferee is admitted as a Parmer.

(¢)  Any debts, obligation, or libilities in damages to the Partnership of any
Person who ceases to be a Partner shall be collectible by any legal means and the Partnership is
authorized, in addition to any other remedies at Law or in equity, to apply any amounts otherwise
distributable or payable by the Partnership to such Person to satisfy such debts, obligations, or
liabilities.

(d) Except as otherwise provided in this Agreement, in the event a Person
ceases to be a Partner without having Disposed of all of its Partnership Interest in accordance
with this Agreément (including upon removal or resignation), such Person shall be treated as an
unadmitted Assignee of an interest as a result of a Disposition (other than a permitted
Disposition) of a Partnership Interest pursuant to Section 3.04(a).

(e) Subject to the provisions of this Section 3.10 and Article IX, no Partner
shall at any time retire or withdraw from the Parthership. ‘Any Partner retiring or
withdrawing in contravention of this Section 3.10 shall indemnify, defend and hold
‘harmless the Partnership and all other Partners from and against any losses, expenses,
judgments, fines, settlements or damages suffered or incurred by the Partnership or any
other Partner arising out of or resulting from such retirement or withdrawal, except to the
extent recovery of any portion of such damages is limited by the provisions of Section
11.01 hereof.
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ARTICLE IV
CAPITAL CONTRIBUTIONS

[nitial Capital Contriburions: Contributions by the General Partner.

(@)  EIM made a Capital Contribution to the Partnership of $1.000 as the General
Partner, effective as of the Formation Date. On the Effective Date. each of the Partners shall
make, in the order determined by the General Partner (but on. and effective on. the Effective
Date), its respective Initial Capital Contribution and establish its aggregate Commitment
(including its Initial Capital Contribution) in exchange for its respective Limited Partnership
Interest as set forth in Section 4.01(b). The Limited Partners hereby agree that the portion of the
Contributed Assets contributed by the General Partner as its Initial Capital Contribution has an
aggregate value as Capital Contributions of 528,400, the portion of the Contributed Assets
contributed by the Class A Limited Partner as its Initial Capital Contribution has an aggregate
value as Capital Contributions of $283,971.600 and the [nitial Capital Cortribution of the Class
B Limited Partner has an aggregate value as Capital Contributions of $28,500,000.

(b) The t:ollowing are the Initial Capital Contributions of the Partners:

(i) The General Partner shall contribute all of the general partnership
interest of EIPLP.

(ii) The Class A Limited Partner shail contribute (A) all of the limited
partnership interest in EIPLP, (B) ail of the membership interests in Garden State,
(C) $208,500,000 in cash to be used by the Partnership to acquire beneficial
ownership of the Class B Interests in Sonoma from Caymus Trust and, in
connection therewith, retire indebtedness issued by Caymus Trust (such
acquisition and retirement to be treated, for income and franchise tax purposes, as
the repayment of the Class A Limited Partner’s indebtedness by the Class A
Limited Partner and a contribution by the Class A Limited Partner of an
unencumbered interest in the Class C membership interest in Fishtail to the
Partnership, (D) all of the Class A membership interests in Fishtail, (E) the
Liquidity Facility, and (F) the benefit of all of the rights and indemnities granted
to Enron and its Affiliates pursuant to the Asset Acquisition Agreements, to the
extent the benefits of such rights and indemnities are assignable, as assigned
pursuant to Section 3.03(b)() (the Initial Capital Contributions described in
Section 4.01(b)(i) and this Section 4.01(b)ii) are collectively referred to herein as
the “Contributed Assets™).

(iij) The Class B Limited Partner shall contribute cash o, witl? the
consent of the General Partner, other assets (or any combination thereof) having a
value of $28,500,000.

(iv)  TheClass C Limited Partner shall only have the obligation to make
Capital Contributions to the Partriership as set forth in Section 4.01(c)(i).
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{c) Set forth below are the amounts each Limited Partner is obligated ta
contribute. subject to Section 4.02, 10 the <apital of the Partnership in addution to |
respective [nitial Capital Contributions tthe General Partner and the Cla
Partner having no further Commitment). the sum of such amounts and th
torth below as to each such Limited Partner constituting its Commitment:

ts
S A Limited
€ amounts sat

(i) The Class C Limited Partner shall be obligated to contribute. as
and to the extent required pursuant to Section 4.02 hereof. an aggregare ot (A) |
$65,000,000, plus (B) the amount by which the principal amount of the Debt of
Stadacona referred to in the proviso to Section 6.06(c)(iii) is reduced during the
Term; and

(i)  The Class B Limited Partner shall be obligated to contribute, as

and to the extent required pursuant to Section 4.02 hereof, an aggregate of
$160,000,000.

Procedures for Capital Contributions.

(a) 'During the Term, at any time the General Partner determines that anticipated cash on
hand at the next Distribution Date will be inadequate to (i) distribute to the Class B Limited
Partners the Preferred Dividend Distribution Amount, (ii) pay expenses of the Partnership as they
become due, or expenses, working capital requirements or debt service requirements of the
Subsidiaries, or (iii) after making provision for (i) and (ii), maintain the working capital reserve
required by the proviso to Section 4.03(a), the Class C Limited Partner, on or before the date
specified in the notice from the General Partner required pursuant to Section 4.02(c), shalt
contribute to the Partnership a portion of its Commitment in the amount requested by the General
Partner to permit the Partnership to make such payments or maintain such reserves; provided,
however, that the Class C Limited Partner shall not be required to make Capital Contributions in
excess of its aggregate Commitment; provided further, however, that from and after the
occurrence of a Dissolution Event (as defined in Section 9.01 hereof) and prior to the end of the
Term, a Partner shall not be required to make any Capital Contributions to the extent, but only to
the extent, that the General Partner reasonably determines that the amount to be so contributed
would be available for distribution to such Partner (in accordance with Sections 5.02 and 9.02
hereof) at the conclusion of the Term. 1f, however, the General Partner subsequently determines
that such Capital Contributions would not be available for distribution to such Partner, then such
Partner shall make the Capital Contributions in accordance with this Section 4.02.

(b)  During the Term, if, at the end of any Quarterly Period Aggregate Net
Losses of the Partnership exist, the Class B Limited Partner, on or before the date
specified in the notice from the General Partner required pursuant to Section 4.02(c),
shall (subject to the second proviso to Section 4.02(a)) contribute to the Partnership a
portion of its Commitment in an amount equal to the remainder resulting from
subtracting from such Aggregate Net Losses the amount of all prior Capital Contributions
by the Class B Limited Partner pursuant to this 4.02(b) (without double counting of any
amount included in the definition of the term Aggregate Net Losses); provided, however,
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that the Class B Limited Partner shall not be required to make Capital Contributions in
excess of its aggregate Commitment.

© To require Capital Contributions, the General Partner must notify cach
Class C Limited Partner or Class B Limited Partner, as the case may be, of the required
Capital Contributions, which notice must state:

] (A) if pursuant to Section4.02(a), that the General Partner has
determined that available cash will be insufficient to meet the requirements of
Section 4.02(a)(i)-(ii), or (B) if pursuant to Section 4.02(b)(b) that Aggregate Net
Losses of the Partnership exist as of the end of the most recent Quarterly Period;

(ii) the amount of the aggregate Capital Contributions requested
pursuant to such notice, which shall equal the amount set forth in Section
4.02(a)or (b)), as the case may be (rounded to the next highest $100,000);

(iii)  the amount of the Capital Contribution that the Class C Limited
Partner or Class B Limited Partner, as the case may be, is to make, which shall be
determined as set forth in Section 4.02(a), (b) and (c)(ii);

(iv)  the date on which such Capital Contribution shall be made, which
shall be a Business Day no earlier than the fifth Business Day following the
notice; and

(v)  the bank account of the Partnership to which Capital Contributions
are to be wired.

4.03  General Rules for Investment of Capital Contributions.

(a)  Unless otherwise agreed by a Majority Interest of the Class B Limited Parters
and subject to Section 6.01 and the second proviso to Section 4.02(a), all of the Capital
Contributions will be used (i) to engage in the Designated Business (including making capital
expenditures in respect thereof), (i) to pay Preferred Dividend Distribution Amounts, fees,
advances and expenses of the Partmership, (ii) to repay indebtedness of the Partnership and its
Subsidiaries, (iv) to pay any other expenses of engaging in the Designated Business and/or for
working capital for the Partnership and its Subsidiaries or, (v) subject to Section 6.01(b), to pay
fees and expenses of Subsidiaries of the Partnership, advances made by the Partnership to its
Subsidiaries or capital expenditure requirements of the Subsidiaries, all as specified in the notice
given by the General Partner under Section 4.02(c); provided however, that the Partners agree
that the General Partner shail at all times maintain a working capital reserve (including eamnings
on and proceeds of investment) of cash and investments permitted under Section 4.03(b)
aggregating at least $28.5 million.

()  The General Partner may cause the Partnership to invest cash temporarily
in liquid investments until such time as such cash is invested or utilized in the Designated
Business; provided, that, such investments consist of (i) short-term obligations of, or
obligations guaranteed by, the United States of America or any agency or instrurnentality
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thereof, (ii) any repurchase agreement with respect to securities described in clause (1)
which is fullv secured by such secunues. (iii) any money market account or otﬁer
interest-bearing account with a commercial bank having a short term rating of at least
“AL'P1” of the equivalent by Moody's Investors Service, Inc. or Standard & Poor’s
Ratings Services and capital and surplus of not less than $500.000.000. (iv) short-term
debt securities or promissory notes of Enron or its Affiliates so long as Enron maintains
at least one outstanding. issue of senior unsecured debt rated investment grade. or (v)
commercial paper that is rated at least P-1 by Moody's [nvestors Service. Inc. or A-1 by
Standard & Poor’s Ratings Services.

(c) Except as provided in Sections 4.01. 4.02 and 4.03 or as agreed by the
Partners pursuant to Section 6.01(g), a Partner has no right or obligation to make Capital
Contributions,

Failure to Contribute.

(a) If a Partner (the “Delinquent Partner™) does not contribute by the time required
all or any portion of a Capital Contribution that the Partner is required to make as provided in
this Agreement:

i) the Partnership may take such action (including, without limitation,
court proceedings) as the General Partner may deem appropriate to obtain
payment by the Delinquent Partner of the portion of the Delinquent Partner’s
Capital Contribution that is in default, together with interest on that amount at the
Default Interest Rate from the Day that the Capital Contribution was due until the
Day that it is made, all at the cost and expense of the Delinquent Partner;

(ii)  the Delinquent Partner will not be entitled, during any period in
which such Partner is a Delinquent Partner, to participate in any vote, consent or
decision to be made by the Limited Partners;

(ili) the General Partner may elect to cause one or more of the
following to occur in respect of a Delinquent Partner: (a) forfeiture of any
distributions that such Delinquent Partner otherwise would have received
pursuant to Section 5.01 or Section 5.0lhereof, (b) reduction of the amount of
such Delinquent Partner’s capital invested (for purposes of calculating any
Preferred Return) and the related Capital Account by 25%; or (¢) the forced
Disposition of all of such Delinquent Partner’s interest in the Partnership
(including any Partnership Interest) to the other Partners or to a third party at its
cost or another price determined to be appropriate in the General Partner’s
discretion under the circumstances; and

(iv) until the Capital Contribution is made, the other Partners in
proportion to their Sharing Ratios or in such other percentages as they may agree
(the “Lending Partner,” whether one or more), may, but shall not be obligated to,
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advance the portion of the Delinquent Partner's Capital Contribution that is in
default, with the following resulls:

(A)  the sum advanced constitutes a loan from the Lending
Partner to the Delinquent Partner, and a Capital Contribution of that sum
to the Partnership by the Delinquent Partner under the applicable
provisions of this Agreement;

(B)  the principal balance of the loan and all accrued unpaid
interest is due and payable on the 10th Day after written demand by the
Lending Partner to the Delinquent Partner;

(C)  the amount loaned bears interest at a rate per annum equal
to the Default Interest Rate from the Day that the advance is made until
the Day that the loan, together with all interest accrued on it, is repaid to
the Lending Partner; ’

(D) . the payment of the loan and interest accrued on it is secured
by a security interest in the Delinquent Partner’s Partnership Interest. as
more fully set forth in Section 4.04(b); and

(E)  the Lending Partner has the right, in addition to the other
rights and remedies granted to it under this Agreement or at law or in
equity, to take any action (including, without limitation, court
proceedings) that the Lending Partner may deem appropriate to obtain
payment by the Delinquent Partner of the loan and all accrued and unpaid
interest on it, at the cost and expense of the Delinquent Partner.

(®)  Each Partner grants to the Partnership. and to each Lending Partner with
respect to any loans made by the Lending Partner to that Partner as a Delinquent Partner
as described-in Section 4.04(a)(iv), as security, equally and ratably, for the payment of all
Capital Contributions that Partner has agreed to make and the payment of all loans and
interest accrued on them made by each Lending Partner to that Partner as a Delinquent
Partner as described in Section 4.04(a)(iv), 2 security interest in and a general lien on its
Partnership Interest and the proceeds thereof, all under the Uniform Commercial Code of
the State of Delaware. On any default in the payment of a Capital Contribution or in the

; payment of such a loan or interest accrued on it, the Partnership or the Lending Partner,
~ as applicable, is entitled to all the rights and remedies of a secured party unfler the
. Uniform Commercial Code of the State of Delaware with respect to the security interest
granted in this Section 4.04(b). If perfection of the security interest granted by a lfartnef
pursuant to this Section 4.04(b) is not effectuated by possession of an Interest Certificate,
a Delinquent Partner shall execute and deliver to the Partnership and the other Panners.all
financing statements and other instruments that the General Partner or the Lgndmg
Partner, as applicable, may request to effectuate and carry out the preceding provisions of

this Section 4.04(b). For this purpose, this Agreement constitutes a security agreement.
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Return of Contributions.

Except as expressly provided herein. a Partner is not entitled to the return of any part of
its Capital Contributions. A Partner is not entitled to be paid interest in respect of its Capital
Contributions. An unrepaid Capital Contribution is not a liability of the Partnership or of any
Partner. A Partner is not required to contribute or to lend any cash or assets to the Partnership to
enable the Partnershin to retum any Partner’s Capital Contributions.

Capital Accounts.

The Partnership shall maintain a capital account (a “Capital Account™) for each Partner in
compliance with Treasury Regulation Section 1.704-1(b)(2)(iv) and Section 1.704-2. as
amended. Each Partner's Capital Account (a) shall be increased by (i) the amount of money
contributed by that Partner to the Partnership, (i) Book Value of property contributed by that
Partner to the Partnership (net of liabilities secured by such contributed property that the
Partnership is considered to assume or take subject to within the meaning of Code Section 752).
and (iii) allocations to that Partner of Profits and any items of income or gain allocated to such
Partner pursuant to the Regulatory Allocations, and (b) shall be decreased by (i) the amount of
money distributed to that Partner by the Partnership, (ii) the Book Value of property distributed
to that Partner by the Partnership (net of liabilities secured by such distributed property that such-
Partner is considered to assume or take subject to under Code Section 752), and (iii) allocations
to that Partner of Losses and any items of loss or deduction allocated to such Partner pursuant to
the Regulatory Allocations. A Partner that has more than one Partnership Interest shall have a
single Capital Account that reflects ail such Partnership Interests, regardiess of the class of
Partnership Interest owned by such Partner and regardless of the time or manner in which such
Partnership Interests were acquired. Upon the Disposition of all or 9art of a Partnership Interest,
the Capital Account of the transferor that is attributable to the Disposed Partnership Interest shall
carry over to the transferee Partner in accordance with the provisions of Treasury Regulation
Section 1.704-1(b)2)(iv)().

ARTICLEYV
DISTRIBUTIONS; ALLOCATIONS

Distributions.

(a)  Subject to the other provisions of this Article V, at the times indicated below, the
Partnership shall distribute to the Partners from cash in excess of the amount necessary to enab}e
the Partnership to pay its obligations as they become due and a cash reserve for contingencies (in
each case including anticipated operating expenses, including management fees and expenses
payable pursuant to Section 6.07 hereof, in current and future periods), all as calculat_ed or
determined by the General Partner in its reasonable judgment in the following order of priority:

(i) First, on each Distribution Date to each Class B Limited Partneran -
amount equal to its pro rata portion of the Preferred Dividend Distribution
Amount; provided, that to the extent not so made, the Preferred Retum shall
continue to cumulate as provided in Section 5.01(d):
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(i)  Second. on the first Distribution Date at which Partnership funds
are available therefor. pro rata 1o each Class B Limited Partner. an amount equal
fo the amount of Capital Contributions contributed by such Class B Limited
Partner to the Partnership in excess of its Initial Capital Contribution. 10 the extent
not therctofore returned:

(i}  Third. from time to time a5 determined by the General Partner, pro
rata to each Class € Limited Partner an amount equal to the amount of Capital
Contributions contributed by such Class C Limited Partner pursuant to Section
4,02(a) of this Agreement, to the extent not theretofore retumed {and, upon such

_payment the Commitment of the Class C Limited Partner shall be restored by an
amount equal to the amount distributed pursuant to this paragraph, but not to an
amount in excess of the Class € Limited Partner's Cornmitment); and

(iv)  Thereafter, from time to time as determined by the Ceneral
Partrer, the balance of cash available for distribution, if any, to the Class B
Limited Partners, pro rata, the Class C Limited Partners, pro rata. the Class A
Limited Partners, pro rata, and the General Partner, in such shares as will result in
gach Parmer collectively receiving in the aggregate pursuant to Section 5.01(a}d)
and this Section 5.01{a)iv) its respective Sharing Ratio of the total amount
distributed pursuant to Section 5.01(2)(i} and this Section 5.01{2}(iv).

(b)  From time to time the General Partner also may cause property of the
Partnership other than cash to be distributed to the Pariners; in the order of priority set
forth in Section 5.01 or Section 5.02, provided (i) that any property distributed shall be

~ freely transferable and not in violatien of any law or regulation, (if) that the General
Partner shall have the option to sell such property and distribute the proceeds to the
Partners, and (iii) that no property (other than cash) shall be distributed 10 any Class B
Limited Partner without the prior written consent of such Class B Limited Partner.
Immediately prior to such a distribution; the capital accounts of the Partners shall be
adjusted as provided in Treas. Reg. § 1.704-1(0}2)GvX(E.

()  Neither the General Partner nor any Litnited Partner is personally liable
for the payment of any distributions due to a Partner, and other than as provided in
Section 4.02 no Partner may be required to make Capital Contributions or an advance to
enable the Partnership to make distributions.

(d)  The amount payable pursuant to Section 5.01(a)(i) in respect of the Class
B Limited Partnership Interests on any Distribution Date shall be the unpaid Preferred
Return with respect to such Class B Limited P hip | fated to such
Distribution Date (any such amount, a “Preferred Dividénd Distr ibution. A ") Any
payments of Preferred Dividend Distribution Amounts made in respect of the Class B
Limited Partnership Interests shall first be credited against the Preferred Return
accumulated with respect to the earliest Quarterly Period for which any Preferred Return™
has not been paid in full {and shail be epplied to lated P d Returns for
subsequent Quarterly Periods in chronelogical order).
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Distributions on Dissolution and Winding Up.

Subject to Section 17-804 of the Act. as prompily as practicable upon the dissolution and
winding up of the Partnership. all available assets remaining after satistaction of all debts and
liabilities of the Partnership owed to creditors (whether by payment or the making of reasonable
provision for payment thereof) shall be distributed to the Partners as follows: first, 1o the Class B
Limited Partners until each Class B Limited Partner has received an amount equal to the sum of
any accrued and unpaid Preferred Dividend Distribution Amount to the date of dissolution and
the amount of any unreturned Capital Contributions made by such Class B Limited Partner, and
second, to the Class A Limited Partners and General Paﬁner in proportion to their respective
Sharing Ratios in accordance with Section 9.02.

Allocation 0f Profits.

Profits shall be allocated by the General Partner on behalf of the Partriership to the
Capital Accounts of the Partners as follows:

(a)  First, 100% to the Class B Limited Partners to reverse Losses previously
allocated to the Class B Limited Parners pursuant 1o Section 5.04(b), pro rata m
accordance with the Losses previously allocated 1o each Class B Limited Partner;

(b)  Second, 100% to each Class B Limited Partner until the cumulative
amount of Profits allocated to each Class B Limited Partner pursuant to this Section 5.03
equals the cumulative amount of the Preferred Dividend Distribution Amount distributed
to such Class B Limited Partner pursuant to Section 5.01(a)(i) and Section 5.02;

(¢)  Third, 100 % to the Class A Limited Partner, the Class C Limited Partner
and the General Partner to reverse Losses previously allocated to the Class A Limited
Partner, the Class C Limited Partner and the General Pastner pursuant to Section 5.04(a).
pro rata in actordance with the Losses previously allocated to the Class A Limited
Partner, the Class C Limited Partner and the General Partner;

(d)  Fourth, to the Class B Limited Partners, the Class A Limited Partner, the
Class C Limited Partner and the General Partner in such shares as will cause (as rapidly
as possible) (i) the cumulative amount of Profits allocated to the Class B Limited Partners
pursuant to this Section 5.03(d) to equal the cumulative amounts distributed to the Class
B Limited Partners pursuant to Section 5.01a)(iv) and (i} the cumulative amount of
Profits allocated to the Class A Limited Partner, the Class C Limited Partner and the
General Partner pursuant to this Section 5.03(d) (together with the cumulative amount of
Profits theretofore allocated to the Class A Limited Partner, the Class C Limited Partner
and the General Partner pursuant to Section 5.03(e)) to be not less than the cumulative
amounts distributed to the Class A Limited Partner, the Class C Limited Partner and the
General Partner pursuant to Section 5.01{a)(iv); and

(6)  The balance to the Class A Limited Partner, the Class C Limited Partner
and the General Partner in proportion 1o their respective Sharing Ratios.
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Allocation of Losses.

Losses shall be allocated by the General Purtner on behalt’ of the Partnership to the
Capital Accounts of the Partners as tollows:

(a) First. 100% to the General Partner the Class A Limited Partner and the
Class € Limited Partner to the extent of. and in proportion to. the positive balances in
their respective Adjusted Capital Accounts:

) Second, 100% to the Class B Limited Partner to the extent of, and in
proportion to, the positive balances in their respective Adjusted Capital Accounts; and

(c) The balance, if any, to the Class A Limited Partner, the Class C Limited
Partner and the General Partner in proportion to their respective Sharing Ratios.

Final Year Allocations.

Notwithstanding Sections 5.03 and 5.04, Profits and Losses realized by the Partnership
during the Partnership's final Fiscal Year shall be allocated among the Partners so as to cause. to
the extent possible, the Capital Account of each Partner to equal the amount distributable to such
Partner pursuant to Section 5.02.

Regulatory Allocations.
The following allocations shall be made in the following order:

(a) Nonrecourse Deductions shali be allocated to the Partners in accordance
with their Sharing Ratios.

(b)  Partner Nonrecourse Deductions attributable to Partner Nonrecourse Debt
shall be allocated to the Partners bearing the Economic Risk of Loss for such Partner
Nonrecourse Debt as determined under Treasury Regulation Section 1.704-2(b)(4). If
more than one Partner bears the economic Risk of Loss for such Partner Nonrecourse
Debt, the Partner Nonrecourse Deductions attributable to such Partner Nonrecourse Debt
shall be allocated among the Partners according to the ratio in which they bear the
Economic Risk of Loss. This Section 5.06(b) is intended to comply with the provisions
of Treasury Regulation Section 1.704-2(i) and shall be interpreted consistently therewith.

(©) Notwithstanding any other provision hereof to the contrary, if there is.a
net decrease in Minimum Gain for a taxable year (or if there was a net decrease in
Minimum Gain for a prior taxable year and the Partnership did not have sufficient
amounts of income and gain during prior years to allocate among the Partners under this
Section 5.06(c)), items of income and gain shall be allocated to each Partner in an amount
equal to such Partner’s share of the net decrease in such Minimum Gain (as determined
pursuant to Treasury Regulation Section 1.704-2(g)(2)). This Section 5.06(c) is intended
to constitute 2 minimum gain chargeback under Treasury Regulation Section 1.704-2()
and shall be interpreted consistently therewith.
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(d)  Nowwithstanding any provision hereot to the contrary except Section
5.06(c) (dealing with Minimum Gain). if there is a net decrease in Partner Nonrecourse
Debt Minimum Gain for a raxable year (or if there was a net decrease in Partner
Nonrecourse Debt Minimum Gain for a prior taxable year and the Partnership did not
have sufficient amounts of income and gain during prior years to allocate among the
Partners under this Section 5.06(d)). items of income and gain shall be allocated to each
Partner in an amount equal to such Partner’s share of the net decrease in Partner
Nonrecourse Debt Minimum Gain (as determined pursuant to Treasury Reguiation
Section 1.704-2(i)(4). This Section 5.06(d) is intended to constitute a partner
notrecourse debt minimum gain chargeback under Treasury Regulation Section 1.704-
2(i)(4) and shall be interpreted consistently therewith.

(e)  Notwithstanding any provision hereof to the contrary except Sections
5.06(c) and (d) (dealing with Minimum Gain and Partner Nonrecourse Debt Minimum
Gain), a Partner who unexpectedly receives an adjustment, allocation or distribution
described in Treasury Regulation Section 1.704-1(b)(2)(ii)(d)(4), (5) or (6) shall be
allocated items of income and gain (consisting of a pro rata portion of each item of
income, including gross income, and gain for the taxable year) in an amount and manner
sufficient to eliminate any deficit balance in such Partner’s Adjusted Capital Account as
quickly as possible. This Section 5.06(c) is intended to constitute a qualified income
offset under Treasury Regulation Section 1.704-1(b)(2)(ii)(d) and shall be interpreted
consistently therewith.

(] In the event that any Partner has a negative Adjusted Capital Account at
the end of any taxable year, such Partner shall be allocated items of Partnership income
and gain in the amount of such deficit as quickly as possible; provided that an allocation
pursuant to this Section 5.06(f) shall be made only if and to the extent that such partner
would have a negative Adjusted Capital Account after all other allocations provided for
in this Article V have been tentatively made as if Section 5.06(e) and this Section 5.06(f)
were not in this Agreement.

(g) To the extent an adj 1t to the adjusted tax basis of any Partnership
property pursuant to Code Section 734(b) or Code Section 743(b) is required pursuant to
Treasury Regulation Section 1.704-1(b}(2)(ivimX2) or 1.704-1(b)2)ivIm)(4) to be
taken into account in determining Capital Accounts as the result of a distribution to any
Partner in complete liquidation of such Partner’s Partnership Interest, the amount of such
adjustment to Capital Accounts shall be treated as an item of gain (if the adjustment
increases the basis of the asset) or loss (if the adjustment decreases such basis) and such
qain or loss shall be allocated to the Partners in accordance with Treasury Regulation
Section 1.704-1(b}2)(iv)(m)(2) if such Section applies, or to the Partner to whom such
distribution was made if Treasury Regulation Section 1.704-1(b)(2)(iv)(m)(4) applies.
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Income Tax Allocations,

(@) All items of income. gain. loss and deduction tor Federal income tax purposes
~ shall be allocated in the same manner as the corresponding item of Profits and Losses s
allocated, except as otherwise provided in this Section 3.07.

()  In accordance with Code Section 704(c) and the applicable Treasury
Regulations thereunder. income. gain, loss. and deduction with respect to any property
contributed to the Partnership shall, solely for tax purposes, be allocated among the
Partners so as to take account of any variation between the adjusted basis of such
property to the Partnership for federal income tax purposes and its initial Book Value. In
the event the Book Value of any property is adjusted pursuant to clause (b) or (d) of the
definition of Book Value, subsequent allocations of income, gain, loss, and deduction
with respect to such property shall take account of any variation between the adjusted
basis of such property for federal income tax purposes and its Book Value in the same
manner as under Code Section 704(c) and the applicable Regulations thereunder. For
purposes of such allocations, the Partnership shall elect whatever methods provided by
Treasury Regulation Section 1.704-3 the Genera! Partner may determine.

(<) Any (i) recapture of depreciation or any other item of deduction shall be
allocated, in accordance with Treasury Regulation Section 1.1245-1(¢€), to the Partners
who received the benefit of such deductions, and (ii) recapture of credits shall be
allocated to the Partners in accordance with applicable law.

(d)  Allocations pursuant to this Section 5.07 are solely for purposes of
Federal, state, local and foreign taxes and shall not affect, or in any way be taken into
account in computing, any Partner’s Capital Account or share of Profits, Losses, other
items or distributions pursuant to any provision of this Agreement.

i\ Other Allocation Rules.

(a) All items of income, gain, loss, deduction and credit allocable to an interest in the
Partnership that may have been ferred shall be all d between the transferor and the
transferee based on the portion of the calendar year during which each was recognized as the
owner of such interest, without regard to the results of Partnership operations during any
particular portion of that calendar year and without regard to whether cash distributions were
made to the transferor or the transferee during that calendar year, except that capital items shall
be allocated using the interim closing of the books method; provided, however, that this
allocation must be made in accordance with a method permissible under Code Section 706 and
the regulations thereunder.

® The Partners’ proportionate shares of the “excess nonrecourse liabilities™
of the Partnership, within the meaning of Treasury Regulation Section 1.752-3(a)(3),
shall be determined in accordance with their Sharing Ratios.
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ARTICLE VI
MANAGEMENT

Management by General Partner.

(a) Except as provided with respect to the Board of Directors that may be appointed
in accordance with the provisions of Section 6.05 and the SBHC Rights granted pursuant to
Section 6.06, the management of the Partnership is fully vested in the General Partner. and
except as otherwise provided in this Agreement. (i) such General Partner shall have full power
and authority to manage the business and affairs of the Partnership in accordance with Section
2.04, and (ii) no other Partner shall have any such management power and authority.

()  The General Partner shall manage the business and affairs of the
Partnership and shall operate the Designated Business in good faith, in accordance with
the practices of Enron’s wholesale services group and with the same degree of diligence
and care with which such wholesale services group manages its own business and affairs.
In addition, subject to Section 6.03(c), the General Partner agrees that it will continue to
conduct its activities in the Designated Business in accordance with the Risk
Management Policy, taking into account applicable regulatory requirements. In making
its decisions with regard to the funding and other financial requirements of Subsidiaries,
the General Partner will endeavor, to the extent reasonably practicable, to seek to
preserve the creditors® and other rights of the Partnership as compared to other funding
sources available to the Subsidiaries. .

(c) The General Partner shall determine the fair market value of the property
of the Partnership to be determined upon the occurrence of any Mark-to-Market Event.
The General Partner shall give prior written notice to the Class B Limited Partner of any
matter set forth in Section 6.06(c) sufficient under the circumstances to permit the Class
B Limited Partner to exercise its SBHC Rights with respect thereto. '

(d) (i) The General Partner shall cause the Partnership to conduct its business
and operations separate and apart from that of any Partner, any Affiliates of any Partner
or any other Person, including (A) segregating Partnership property and not allowing
funds or other assets of the Partnership to be commingled with the funds or other assets
of, held by, or registered in the name of, any Partner, any Affiliates of any Partner or any
other Person, (B) maintaining books and financial records of the Partnership separate
from the books and financial records of any Partner or any Affiliates of any Partner, and
observing all Partnership procedures and formalities, including maintaining minutes or
records of meetings of the Partnership and acting on behalf of the Partnership only
pursuant to due authorization of the Partners (including any authorization as is given in
this Agreement), (C) causing the Parmership to pay its liabilities from assets of tgxe
Partnership and (D) causing the Partnership to conduct its dealings with third parties in its
own name and as a separate and independent entity.

(il)  Failure of the Partnership, or any Partner or director on bchalf of
the Partnership, to comply with any of the foregoing covenants in Section
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6.01(d)i) shall not affect the status of the Partnership as a separate legal entity or
the limited liability of a Limited Partner.

(¢)  The General Partner shall cause (i) the Partrership to comply in all
material respects with all of the obligations of the Partnership set forth in this Agreement.
and (i} the Parmership and the Subsidiaries to maintain, or cause to be maimained.
insurance policies, on terms, in amounts and with insurers as described in Section
3.03(b)(iv), in effect during the Term of the Partnership.

()  The General Partner shall cause the Partnership and each of its
Subsidiaries to comply in all material respects with applicable Laws except for such non-
compliance as is attributable solely to any action taken or omitted to be taken by the
Class B Limited Partner, . .

(g) The matters set forth in this Section 6.01(g) involve either (as to the
matters set forth in paragraphs (i) through (i) actions that the Partnership may not take
withaut the approval of the Class B Limited Partner or (as to the matters set forth in
paragraphs (iv) through (vi)} matters within the General Partner's discretion as to which
it may seek assent from the Class B Limited Partners. The purpose of this Section
6.01(g) is to provide a framework through which the General Partner may seek suck
consent and the Class B Limited Partners may determine whether or not such consent will
be granted. The General Partner shall have the right to request that the Limited Partners
grant any consent or approval or make any designation regarding the matters referred to
in this Section 6.01(g), and any Limited Partner may, but shall have no obligation to.
grant its consent, approval or designation. The requisite vote for any consent or approval
requested pursuant to this Section 6.01(g) or Section 8.03 shall be a Majority Interest of
each of the Class A Limited Partners and the Class B Limited Partners. The procedure
for such consent and approval is set forth in Section 8.03 hereof. Ia the event a Majority
Interest of each of the Class A Limited Partners and the Class B Limited Partners grant a
consent or approval or make a designation pursuant to this Section 6.01(g), the General
Partner shall take action in a manner consistent with, and refrain from taking action
pursuant to this Agreement in a manner inconsistent with such consent, approval or
designation.

()  The Genetal Partner shall have the right to request that a Majority
Interest of each of the Class A Limited Partners, the Class B Limited Partner and
the Class C Limited Pariner {A) concur with the General Partner’s determination
that the Partnership or any of its Subsidiaries should acquire additional assets in
the Designated Business, (B) establish the amounts and timing of any additionat
Capital Contributions to be required in respect thereof, (C) determine whether
additional Partners shall be admitted in respect thereof and whether any additional
classes of partnership Interests shail be created, and (D} determine any effect such -
acquisition has on the Sharing Ratios of the Partners.

(i)  The General Partner shall have the right to requgst'!hat a Majority
Tnterest of each of the Class A Limited Partners, the Class B Limited Partner and
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the Class C Limited Partner designate additional industries or businesses to
constitute part of the Designated Business.

(iii)  The General Partner shall have the right to request that a Majorits
Interest of each of the Class A Limited Partners. the Class B Limited Partner and
the Class C Limited Partner designate as an Excluded Activity an investment that
would otherwise be part of the Designated Business,

(ivy  The General Partner shall have the right (but not the obligation) to
request that a Majority Interest of each of the Class A Limited Partners. the Class
B Limited Partner and the Class C Limited Partners approve any transaction or
proposed transaction between the Partnership and the General Pantner or any of its
Affiliates, or in which transaction the General Partner or any of its Affiliates has

any interest (financial or etherwise) other than through the General Partner's
interest as a Partner in the Partnership.

(v)  The General Partner shall have the right {but not the obligation) to
request that 2 Majority Interest of each of the Class A Limited Partners, the Class
B Limited Partner and the Class C Limited Partner concur in any determination of
amounts payable to the General Panner under Section 6.07 or the method for
calculating those amounts. .

(vi)  The General Partner shall have the right {but not the obligation) to
request that a Majority Interest of each of the Class A Limited Partners, the Class
B Limited Partner and the Class € Limited Partner determine whether or not any
act, omission, or course of conduct by the Gene-al Pantner or the Partnership
(other than in connection with the making of a particular Investment) cotnplies
with Section 6.03.

*. Notice by the General Partner of Certain Events,

(a) (1) Within two Business Days after the occurrence of any of the events set forth in
Section 6.02(b)(3), (ii), (v), (viii), {x), {xi), (xiii), (xiv), (xvi) and (xvii) {2) as promptly as
practicable following the earlier of (A) the receipt by the General Partner of notice of the
occurrence of, and (B) the General Partner obtaining knowledge of, any of the events set forth in
Section 6.02(b)(iii), (v), (vi), (ix), {xii) or (xv), and (3) at least two Business Days prior to
incurrence in respect of the event set forth in Section 6.02(b)(vii) below, the General Partner
shall give written notice (or oral notice setting forth the required information to be followed by
written notice) (the “Notice™) to the Class B Limited Partner (or, if there is more than une Class
B Limited Partner, to each Class B Limited Partner) of the occurrence thereof at the address set
forth on Exhibit A hereto or, if different, the then current address supplied to the Partnership b.)’
such Class B Limited Partner. The Notice shall describe the event and contain detail that is
reasonable under the circumstances to permit the Class B Limited Pastner to evaluate the event.

(b) A Notice shalt be given with respect to the occurrence of each of the ~
following events or conditions:
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(i) a Value-at-Risk Limit Vielation:
(iiy  a Mawnity-Gap Risk Limit Violation:

{iii}  the imposition of a material Encumbrance on any of the Pennitted
Assets or otherwise on any assets or properties constituting the Designated
Business;

(iv) amendment by the Board of Directors of Enron of the Risk
Management Policy: :

(v) if at the end of any Quarterly Period the Designated Trading
Business is operating at a net loss for the period commencing on the Effective
Date and ending at the end of such Quarterly Period;

{vi) if at'the end of any Quarterly Period after a Notice has been given
pursdant o Section 6.02(b)(v) the Designated Trading Business is operating at a
net gain for the period commencing on the Effective Date and ending at the end of
such Quarterly Period;

(vii) the intention of the Partnership or any Subsidiary of the
Partaership to incur Debt;

(viii) the acquisition by the Partnership or any Subsidiary of any Facility
{or 2 Majority interest therein) in the Forest Products business;

(ix)  the occurrence of a Dissolution Event;

(x) the occurrence during any period from (A) the Business Day
immediately following the last Business Day of the period covered by the last
monthly report delivered by the General Partner pursuant to Section 8.01(b)}ivI to
(B) the Business Day on which the Partners receive the next monthly report
delivered pursuant to Section 8.01{b)(iv) of net losses in the Designated Trading
Business aggregating $10 Million or more, based upon close-of-day valuations;

(xi)  if the full amount of the Liquidity Facility has been drawn;

(xii) the comm of any litigation that would be required to be
disclosed by the Partnership in filings with the Securities and Exchange
Commission if the Parmership had a class of equity securities registered pursuant
to Section 12 of the Securities Exchange Actof 1934;

(xii) any Capital Contributions by a Pariner of the Partnership;

(xiv) violation of any SBHC Rights;
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(xv) the receipt by the Partnership of any notice from a governmental
authority or the commencement of litigation by any other Person regarding a
violation of. or with respect to a material liability arising under. any
Environmental Law by any Person against. or with respect to the activities of, the
Partnership or any of its Subsidiaries and any real property related to their
respective businesses. which claim atleges liability for the payment of money in
excess of $250.000 or other liabilities that could reasonably be expected to result
in costs, losses, fines. penalties or other conditions or circumstances that could
reasonably be expected to exceed $250,000 in terms of total cost to the
Partnership or any of its Subsidiaries:

(xvi) any material breach by the General Partner, the Class A Limited
Partner or the Class C Limited Partner of the terms of this Agreement: and

(xvii) any decision by Enron or any of its Affiliates to abandon all or any
material part of the Designated Business.

Disclaimer of Duties.

(a) Except (i) as provided in Section 6.01(b) and Section 6.03(c), (i) express:
contractual obligations under other provisions of this Agreement or under other existing or future
agreements with the Partnership and (iii) obligations that any Person unrelated to the Partnership
also has to the Partnérship, neither Enron, the General Partner, any Class A Limited Partner, any
Class C Limited Partner nor any Class B Limited Partner, nor any Affiliate of any of them, shall
have any obligation, fiduciary or otherwise, to the Partnership, including any obligation (x) to
offer business opportunities to the Partnership other than those that are exclusively the
Designated Business, (y) to refrain from pursuing business opportunities that may have a
competitive impact upon the Partnership or (z) to refrain from taking any other action that will or
may be detrimental to the Partnership, and neither Enron, the Class A Limited Partner, the Class
C Limited Partner the General Partner nor any Class B Limited Partner, nor any Affiliate of any
of them, shall, by virtue of the relationships established pursuant to this Agreement, have any
other obligation to take or refrain from taking any other action that may impact the Partnership.
The provisions of this Section 6.03(a) constitute an agreement to modify or eliminate fiduciary
duties pursuant to the provisions of Sections 17-403(a) and 17-1101 of the Act.

(b)  The Partnership, the Class A Limited Parmer (if the Class A Limited
Partner is not Enron or an Affiliate of Enron), the Class C Limited Partner (if the Class C
Limited Partner is not Enron or an Affiliate of Enron) and each Class B Limited Partner
hereby renounce any interest or expectancy in any business opportunity that is not
exclusively a Permitted Asset generated in the Designated Business.

(¢)  The General Partner agrees that (i) Enron will not, directly or indirectly,

gage in the Designated Busi or create a subsidiary for the purpose of engaging in
the Designated Business except through or for the benefit of the Partnership, and (ii) no
Enron Affiliate will, directly or indirectly, engage in the Designated Trading Business or
create a subsidiary for the purpose of engaging in the Designated Trading Business
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except through or tor the benefit of the Partnership: provided. that nothing i this
Agreement shall require Enron or any of #s Affiliates o continue w engngc n the
Designated Business. which (subject to the provisions of Section 9.01(h) ot ths
Agreement) Enron is free to pursue or abandon. in its sole discretion.

(d)  As a result of the transactions contemplated by this Agreement, cenain
directors. officers or employees of Enron or its Aftiliates may serve as ofticers.
employees or directors of the Partnership or as officers, directors or employees of the
General Partner (any such Person being referred to herein as a “Designee™). The Partners
recognize that any Designee could be regarded as owing duties both to the Partnership
and to Enron or its Affiliates. Each Class B Limited Partner, each Class A Limited
Partner and each Class C Limited Partner that is not Enron or an Affiliate of Envon agree
and acknowledge that they expect to benefit from the transactions contemplated by this
Agreement. Enron, however, is unwilling to cause the General Partner, the Class C
Limited Partner and the initial Class A Limited Partner to enter into this Agreement and
to cause the Gemeral Partner and its Affiliates to consummate the transactions
contemplated hereby- unless each Class B Limited Partner and each Class A Limited
Parmer and Class C Limited Partner that is not Enron or an Affiliate of Enton agree to the
provisions hereof because Enron and its Affiliates engage in certain busi that are
similar to those in which the Partnership will engage. Each Class B Limited Partner.-
each Class C Limited Partner and each Class A Limited Partner that is not Enron or an
Affiliate of Enron (i) acknowledge and agree that Enron and its Affiliates and Designees
{A) participate and will continue to participate in transactions with businesses engaged in
the Designated Business (other than Designated Trading Business}, directly and through
Affiliates, (B) may have interests in, participate with, and maintain seats on the boards of
directors of or serve as officers or employees of other Persons engaged in the Designated
Business and (C) may develop business opportunities for Enron and its Affiliates and
such other Persons. Each Class B Limited Partner acknowledges and agrees that (subject
to Section 6.03(c)) neither Enron, the General Partner, their respective Affiliates,
Designees nor any such other Person shall be restricted or p hibited by this Agr
or the relationships created hereby, or by serving as a director of the Partnership, from
engaging in transactions (cther than Designated Trading Business) with any Person in the
Designated Business, or in any Excluded Activity, regardless of whether such business
activity is in direct or indirect competition with the business or activities of the
Partnership and its Affiliates, (i) acknowledge and agree that neither Enron, the General
Partner, their Affiliates, any Designee nor any such other. Person shall have any
obligation to offer the Partnership, any Class A Limited Partner that is not Enron or an
Affiliate of Enron, any Class C Limited Partner that is not Enon or an Affiliate of Enron
or any Class B Limited Partner or any of their respuctive Affiliates any business
opportunity except to the extent set forth in Section 6.03(c), (iii) renounce any interest of

P v in (A) any business opportunity other than the Permitted Assets and (B) any
Excluded Activity pursued by Enron, the General Partner, their Affiliates, any 'DeSIgnee
or any such other Person and (iv) waive any claim that any business opportunity or any
Excluded Activity pursued by Enron, the General Partner or their Affiliates, any
Designee or any such Person constitutes a partnership or corporate opportunity of the
Partnership, any Class B Limited Partner or any of their respective Affiliates that should
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have been presented to the Partnership. any Class A Limited Partner that 1s not Enron or
an Attiliate of Enron. any Class € Limited Partner that 1s not Enron or an Aftiliate of
Enron or any Class B Limited Partner or any of their respective Affiliates. unless and
only to the extent that such business opportunity is a Permitted Asset required to be
conveyed 1o the Partnership pursuant to Section 6.03(c¢).

(e)  Except as otherwise provided in this Agreement, the General Partner shall
conduct the affairs of the Partnership in accordance with the standard set forth in the first
sentence of Section 6.01(b). THE GENERAL PARTNER [S NOT LIABLE FOR ITS
OWN SIMPLE, PARTIAL, OR CONCURRENT NEGLIGENCE; PROVIDED
THAT THE GENERAL PARTNER SHALL BE LIABLE FOR ANY DAMAGES
TO THE PARTNERSHIP (AND WHICH RESULT IN DAMAGES REALIZED BY
ANY PARTNER) RESULTING FROM (i) DEFAULT BY THE GENERAL
PARTNER IN THE PERFORMANCE OF THE COVENANT REGARDING
MAINTENANCE OF INSURANCE CONTAINED IN THE LAST CLAUSE OF
SECTION 6.01(b) OR ANY OTHER COVENANT CONTAINED IN THIS
AGREEMENT THAT RESULTS IN A MATERIAL ADVERSE EFFECT, (ii) A
BREACH OF THE RISK MANAGEMENT POLICY, (ii) A VALUE AT RISK
LIMIT VIOLATION, (iv) A MATURITY/GAP RISK LIMIT VIOLATION OR (v}
ARISING OUT OF ITS GROSS NEGLIGENCE, FRAUD, OR WILFULL
MISCONDUCT. In no event shall the General Partner be liable for any action or course
of conduct approved or consented to in writing by the Board of Directors or the Class B
Limited Partner, any Class C Limited Partner that is not Enron or an Affiliate of Enron

" and any Class A Limited Partner that is not Enron or an Affiliate of Enron or any action
or course of conduct based on a determination by the Class B Limited Partner, any Class
C Limited Partner that is not Enron or an Affiliate of Enron and the Class A Limited
Partner that is not Enron or an Affiliate of Enron, INCLUDING SPECIFICALLY
MATTERS FOR WHICH THE GENERAL PARTNER WOULD BE LIABLE IN
THE ABSENCE OF THIS SECTION 6.03 absent a material misstatement or omission
or fraud in obtaining the approval; provided, that, notwithstanding the existence of a
raterial misstatement or omission, in no event shall the General Partner be liable for any
such action or course of conduct if the General Partner, at the time of the Board of
Directors or the Class B Limited Partner’s, the Class C Limited Partner's that is not
Enron or an Affiliate of Enron and the Class A Limited Partner’s that is not Enron or an
Affiliate of Enron consent, approval or determination, did not know of, and in the
exercise of a standard of care not constituting gross neglig willful mi duct or
fraud could not have known of, the material misstatement or omission. The General
Partner shall devote the time and effort to the Partnership business and operations
tequired by Section 2.10 hereof.

(5  Without limiting the generality of the foregoing (but subject to Section
6.03(c) and Section 9.01(i)), the Partners acknowledge that Erron, the General Partner
and any of their respective Affiliates may invest in or engage in Excluded Activities
without any obligation to the Partnership or any Partner.
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(g)  The Partnership may transact business with any Partner or Atfiliate of a
Partner. provided. that. the terms of transactions with the General Partner or one of us
Affiliates are comparable to. or at least as favorable to the Partnership as. the terms of
transactions at arms' length between unaffiliated parties. Any transaction between the
Partnership and a Partner or its Affiliates that has been approved by the Board of
Directors or a Majority Interest of the Class B Limited Partners with appropriate
disclosure shall be desmed to have satistied the standard set forth in the previous
sentence. A Partner or Affiliate that transacts business with the Partnership owes no duty
to the Partnership or the other Partners to exercise or to refrain from exercising in any
particular manner its rights or powers as a participant in that transaction. including those
arising under any contract with the Partnership. and such Partner or such Affiliate of a
Partner may realize profits from that transaction.

(h) The Class B Limited Partner, the Class C Limited Partner that is not Enron
or an Affiliate of Enron and the Class A Limited Partner that is not Enron or an Affiliate
of Enron acknowledge that, except to the extent expressly set forth in the Enron
Agreement, Enron and its respective Affiliates do not guarantee the performance of the
Partnership or the General Partner. Except to the extent expressly set forth in the Enron
Agreement, in the absence of gross negligence, willful misconduct or fraud, neither
Enron nor any of its Affiliates (other than the General Partner) shall have any liability for
the acts, omissions or courses of conduct of the Partnership or the General Partner. Asa
result of the foregoing, except to the extent expressly set forth in the Enron Agreement,
Enron and its Affiliates (other than the General Partner) shall have NO LIABILITY
FOR THE SIMPLE, PARTIAL OR CONCURRENT NEGLIGENCE OF THE
GENERAL PARTNER, ENRON OR ANY OF ITS AFFILIATES in connection with
the acts, omissions or courses of conduct of the Partnership or the General Partner;
PROVIDED THAT ENRON AND ITS AFFILIATES SHALL BE LIABLE FOR
ANY DAMAGES ARISING OUT OF THEIR OWN GROSS NEGLIGENCE,
FRAUD, OR WILFULL MISCONDUCT.

Indemnification.

(a) (i) To the fullest extent permitted by law, the Partnership shall indemnify the
General Partner, cach Designee and their respective officers, directors, employees, agents
and controlling Persons, any Person who served at the request of the General Partner as
an officer, director, employee or agent of another Person and each Partner and its
officers, directors, employees, agents and controlling Persons (each, an “General Partner
Indemnified Person™), on request by the General Partner Indemnified Person, and hoid
each of them harmless from and against ali losses, costs, liabilities, damages and
expenses (including, without limitation, reasonable costs of suit and attorney's fees)
(collectively, “Losses™) any of them may incur as a Partner of the Partnership or as a
controlling Person of such Partner or in serving at the request of the General Partner or
the Board of Directors as an officer, director, employee or agent of another Person, in
performing the cbligations of the General Partner with respect to the Partnership,
INCLUDING ANY MATTER ARISING OUT OF OR RESULTING FROM THE
INDEMNIFIED PERSON'S OWN SIMPLE, PARTIAL, OR CONCURRENT
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NEGLIGENCE. except for any such loss, cost. lability. damage or expense primanis
auributable to the General Partner Indemnified Person's gross negligence, wiflful
misconduct or fraud: provided. however. that no Limited Panner shall be required w
make any additional Capital Coniributions expressly to fund any indemnity obligation
hereunder. [f a General Parmtner Indemnified Person becomes involved in any action.
proceeding or investigation with respect to which indemnity may be available under this
Section 6.04, the Partnership may reimburse the General Partner Indemnitied Person for
its reasonable legal and other expenses (including the cost of investigation and
preparation) as they are incurred, provided, that, the General Partner Indemnitied Person
shall promptly repay to the Partnership the amount of any such expense paid if it is
ultimately determined that the General Partner Indemnified Person was not entitled to
indemnification hereunder. Any amounts payable in respect of indemnification
hereunder shall be recoverable only from the assets of the Partnership.

(i)  Promptly after receipt by a General Partner Indemnified Person of
notice of any claim or the commencement of any action with respect to which
indemnity may be available under this Section 6.04, the General Pariner
Indemnified Person shall, if a claim in respect thereof is to be made against the
Partnership under this Section 6.04, notify the Partnership in writing of the claim
or the commencement of the action; provided, that, the failure to notify the
Partnership shall not relieve it from any liability which it may have to an
Indemnified Person except to the extent that the Partnership is prejudiced thereby.
If any such claim or action shall be brought against a General Partner Indemnified
Person, and it shall notify the Partnership thereof, the Partnership shall be entitled
to participate thersin, and, to the extent that it wishes, to assume the defense
thereof with counsel reasonably satisfactory to the General Partner Indemnified
Person. Afer notice from the Parnership to the General Partner Indemnified
Person of its election to assume the defense of such claim or action, the
Partnership shall not be liable to the General Partner Indemnified Person under
this Section 6.04 for any legal or other expenses subsequently incurred by the
General Partner Indemnified Person in ion with the defense thereof other
than r ble costs of investigation; provided, that, all of the General Partner
Indemnified Persons shall have the right to employ one counsel to represent them
if, in the opinion of counsel to the General Partner Indemnified Persons there are

ilable to them deft not available to the Partnership and in that event the
fees and expenses of such separate counsel shall be paid by the General P,annef
Indemnified Person. In no event shall the Partnership be required to indemnify an
General Partner Indemnified Person with respect to amounts paid in setttement of
a claim unless such claim was settled with the consent of the Partnership.

(ii)  In further consideration of the benefits received and to be received
by the Partnership pursuant to this Agr and the ions contemplated
hereunder, the Parinership acknowledges and agrees that with respect to any
business opportunity presented to or identified by Enron as described in Section
6.03 {which term shall include, for purp of this Section 6.04(a)(ii), Enmp‘s
pred and »ts in interest, and all of Enron’s and its respective
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predecessors and successors in interests' respective Affiliates. stockholders.
directors, officers, employees. agents. attorneys. servants. invitees, contractors.
licensees. legal representatives, successors. and assigns). which is pursued in
accordance with the standards in Section 6.03 of this Agreement, Enron may
pursue such opportunity and conduct the business related thereto without any
obligation to ofter it to the Partnership. The Partnership acknowledges and agrees
that in such case, to the extent that a court might hold that the pursuit of such
opportunity or the conduct of such activity is a breach of any standard of care. a
duty of loyalty, or other duty owed to the Partnership (and without admitting that
the pursuit of such opportunity or the conduct of such activity is such a breach of
any such standard or duty), the Partnership hereby fully and irrevocably
renounces, releases and waives, to the extent permitted by applicable law. any
interest or expectancy in such opportunity or activity pursued by Enron in
accordance with the standards in Section 6.03 of this Agreement and any and all
Claims that the Partnership or any Person claiming by, through, or under the
Partnership may have to claim that such business opportunity is a partnership or
corporate opportunity of the Partnership or any Partner or that the pursuit by
Enron of any such business opportunity or the conduct of the business related
thereto is a breach of any standard of care, duty of loyalty, or other duty owed to
the Partnership (including, to the extent permitted by applicable law, any and all’
Claims arising either directly or derivatively, and whether brought by, through. or
under the Partnership, or by any stockholder, creditor, subsidiary or Affiliate of
the Partnership).

(b) (i) To the fullest extent permitted by law, each Partner (the “Indemnifying
Partner™) shall indemnify each other Partnér and their respective officers, directors,
employees, agents and controlling Persons, (each, an “Partner Indemnified Person™), on
request by the Partner Indemnified Person, and hold each of them harmless from and
against all Losses any Partner Indemnified Person actually incurs arising directly from a
breach by the Indemnifying Partner of any of its representations, warranties or covenants
contained hereini; provided, however, that the General Partner {or Enron ‘pursuant to the
Enron Agreement) shall not be liable under this Section 6.04(b) for the amount of any
Losses for which the General Partner or Enron, as the case may be, has already made
payment to the Partnership or a Partner Indemnified Person pursuant to Section 6.03(¢).
If a Partner Indemnified Person becomes involved in any action, proceeding or
investigation with respect to which indemnity may be available undet this Section 6.04,
the Indemnifying Partner may reimburse the Partner Indemnified Person forA its
reasonable legal and other expenses (including the cost of investigation and preparation)
as they are incurred, provided, that, the Partner Indemnified Person shall promptly repay
to the Indemnifying Partner the amount of any such expense paid if it is ultimately
determined that the Partner Indemnified Person was not entitled to indemnification
hereunder.

(i)  Promptly after receipt by a Partner Indemnified Person of notice .of
any claim or the commencement of any action with respect to‘whlch indemnity
may be available under this Section 6.04(b), the Partner Indemnified Person shall,
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if a claim in respect thercof is to be made against the Partnership under this
Section 6.04(b). notifv the Pannership in w ating of the claim or the
commencement of the action: provided. that. the failure to notify the Partnership
shall not relieve it from any liability which it may have to an Indemnitied Person
except to the extent that the [ndemnifying Partner is prejudiced thereby. If any
such claim or action shall be brought against a Partner Indemnified Person. and it
shall notify the [ndemnifying Partner thereof. the Indemnifying Panner shall be
entitled to panticipate therein, and. to the extent that it wishes. to assume the
defense thereof with counsel reasonably satisfactory to the Partner Indemnitied
Person. After notice from the Indemnifying Partner to the Partner Indemnitied
Person of its election to assume the defense of such claim or action. the
Indemnifying Partner shall not be liable to the Partner Indemnified Person under
this Section 6.04 for any legal or other expenses subsequently incurred by the
Partner Indemnified Person in connection with the defense thereof other than
reasonable costs of investigation; provided, that, all of the Partner Indemnitied
Persons shall have the right to employ one counsel to represent them if. in the
opinion of counsel to the Partner Indemnified Persons, there are available to them
defenses not available to the Indemnifying Partner and in that evens the fees and
expenses of such separate counsel shall be paid by the Partner Indemnitied
Person. In no event shall the Indemnifying Partner be required to indemnify an
Partner Indemnified Person with respect to amounts paid in settlement of a claim
unless such claim was settled with the consent of the Indemnifying Partner.

Board of Directors.

(a) At any time, whether with or without cause, the Class B Limited Partner (or a
Majority Interest of the Class B Limited Partners, if there is at such time more than one Class B
Limited Partner) may cause the management responsibilities with respect to the Partnership
granted to the General Partner pursuant to this Agreement to be assumed by a board of directors
composed of four members (the “Board of Directors™). Neither service on the Board of
Directors by any individual nor action by the.Board of 