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DEPARTMENTS OF LABOR, HEALTH AND
HUMAN SERVICES, AND EDUCATION, AND
RELATED AGENCIES APPROPRIATIONS FOR
FISCAL YEAR 2002

TUESDAY, MARCH 6, 2001

U.S. SENATE,
SUBCOMMITTEE OF THE COMMITTEE ON APPROPRIATIONS,
Washington, DC.

The subcommittee met at 9:39 a.m., in room SD-192, Dirksen
Senate Office Building, Hon. Arlen Specter (chairman) presiding.
Present: Senator Specter.

WORK SAFETY AND THE ERGONOMICS RULE
OPENING STATEMENT OF SENATOR ARLEN SPECTER

Senator SPECTER. Good morning, ladies and gentlemen. The Ap-
propriations Subcommittee on Labor, Health and Human Services,
and Education will now proceed.

The hearing on ergonomics has been convened on very short no-
tice, as we have not had much notice that the issue would be on
the Senate floor, which it is today, and I thought it would be useful
to hear from parties in the field, the representatives of the factions
which are in opposition to the current ergonomics regulation, rep-
resentatives in favor of the regulation, and from the Associate So-
licitor of Labor for OSHA, the Agency which had the responsibility
for promulgating the regulation.

I had a brief informal meeting with the parties in my office. We
will proceed now to try to address a number of the critical issues.
I would start with the question as to the views of the witnesses,
and I welcome Mr. Joseph M. Woodward, Esq., who is Associate So-
licitor of Labor for OSHA, and Baruch Fellner, Esq., a partner at
Gibson, Dunn & Crutcher, practicing employment law with empha-
sis on occupational safety and health, and Lynn Rhinehart, Esq.,
associate counsel of the AFL-CIO. We will start with the baseline
question as to whether there ought to be any regulation at all. Mr.
Fellner, let me start with you on that first.

STATEMENT OF BARUCH A. FELLNER, ESQ., PARTNER, GIBSON, DUNN
& CRUTCHER, LLP
Mr. FELLNER. Based upon the science, the law, and medicine as
we presently know it, the regulation which OSHA has promulgated
is beyond the mark and is fatally flawed.
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Whether there should be any regulation of ergonomics will and
should depend on the proper nonrush to judgment evaluation of
this extraordinarily complex area, and Secretary Chao in her con-
firmation hearings has emphasized precisely that, and that is,
these are issues which are inordinately complicated, both from an
economic as well as a scientific and medical perspective, and given
that, given the time frame that it took between proposal to final
in this instance, a time frame which the head of the OSHA effort,
Marthe Kent, referred to as a miracle if OSHA could promulgate
this standard in time—and by in time, we all know that that
meant before the close of the last administration.

Senator SPECTER. Then you are essentially saying there could be
a regulation, but it has to be properly formulated. What would you
recommend as the course to formulate such a regulation?

Mr. FELLNER. We would recommend what we recommended to
OSHA during the course of the hearings, and it was a rec-
ommendation that was echoed by the Chief Administrative Judge,
Judge Vittone, and that was, first, given the complexity of the
issues involved, the medical and scientific issues, it would be ap-
propriate, it would be absolutely necessary to get into the same
room the major medical and scientific minds on both sides and let
them have, over a period of 2 or 3 days, or however long it took,
with appropriate overview from the Department of Labor, a full
and free discussion of what the science shows.

Senator SPECTER. Who should those people be?

Mr. FELLNER. We represent the National Coalition on
Ergonomics and a number of other petitioners in the lawsuit
against this litigation, or against this regulation. As part of that
lawsuit, we submitted statements from 21 of the world’s greatest
experts, amongst whom is Alf Nachemson. Alf Nachemson from
Sweden, is viewed as the greatest authority on low back pain, pe-
riod, full stop. He has submitted a statement into the OSHA record
indicating that this standard is so ill-advised from an economic, a
medical and a scientific perspective, that it should not be promul-
gated. Alf Nachemson, N-a-c-h-e-m-s-0-n, and there are many oth-
ers.

Senator SPECTER. How many such experts would you recommend
representing your side of the issue?

Mr. FELLNER. I would suggest, Senator Specter, that it might be
slightly premature to get into those specifics, but at least a half-
a-dozen, half-a-dozen to a dozen experts from our side I would sug-
gest, respectfully, from the appropriate medical side, and I would
also remind the chairman that two august medical bodies, the
American College of Occupational and Environmental Medicine,
representing over 100,000 occupational doctors, supporters of ergo-
nomic principles from day 1, have written a specific letter opposing
this final standard. They should be represented. Two, the American
Academy of Orthopedic Surgeons submitted a comment into the
record opposing this proposed regulation. They should be rep-
resented, and if the other side wants to bring in their ergonomists
to represent their position insofar as what the medical and sci-
entific issues reflect, by all means let them do so, but if I might
add, when we made that suggestion of a full and free discussion
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with regard to these issues, OSHA declined, and declined in writ-
ing. That issue has to be redressed.

STATEMENT OF LYNN RHINEHART, AMERICAN FEDERATION OF
LABOR-CONGRESS OF INDUSTRIAL ORGANIZATIONS

Senator SPECTER. Before taking up, Mr. Fellner, with your spe-
cific objections to the regulation, let me ask Ms. Rhinehart what
her view is of such an interchange among experts.

Ms. RHINEHART. Well, Senator, I think that is a fine idea, but in
fact it has already happened. It has already happened a number
of times, the most recently the National Academy of Sciences re-
cently issued a comprehensive report, and that was ordered by
Congress as part of the appropriations process 2 years ago.

The NAS issued a comprehensive report after reviewing all of the
literature on ergonomics, and this was a gathering of major sci-
entific minds. As Mr. Fellner put it, this was a gathering of major
scientific minds, the National Academy of Sciences, and they came
out with a comprehensive report in January that found not only is
there a strong association between worker exposure to ergonomic
risk factors in the workplace, and development of ergonomic inju-
ries, but also that interventions reducing those exposures was ef-
fective at reducing worker injuries.

Senator SPECTER. Did the National Academy of Sciences support
this regulation?

Ms. RHINEHART. The NAS, their job was to look at the science
and to make conclusions about what the science says at this point.
They were very explicit that they were not making policy rec-
ommendations, that their job was to look at science, not policy, so
they did not take a specific position on the ergonomics regulation.
However, their findings clearly support an ergonomics regulation.
They found that, as I said——

Senator SPECTER. Well, they clearly support regulation, but the
focused question is whether they support this regulation.

Ms. RHINEHART. They were not asked to support this regulation,
so they did not comment on this regulation.

Senator SPECTER. They were not asked to comment about this
regulation?

Ms. RHINEHART. Correct. They were asked to look at the science,
and they did, and they found the science supports ergonomic inter-
ventions.

STATEMENT OF JOSEPH M. WOODWARD, ASSOCIATE SOLICITOR OF
LABOR, OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION,
DEPARTMENT OF LABOR

Senator SPECTER. Mr. Woodward, is it true, as Mr. Fellner says,
thélt rPSHA specifically rejected a convocation of experts on both
sides?

Mr. WOODWARD. I believe he is referring to a letter that was
written during the course of the rulemaking proceedings for this
standard. In order to promulgate a standard, we have to follow cer-
tain procedures, which include public hearings and an opportunity
for comment. We were engaged in following those proceedings at
that time, which are all on the record and subject to certain re-
quirements, so I believe it is correct that at that time we did not
take up that opportunity.
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If I could make a few other points, first of all, I am here in a
technical capacity to try to help describe the rule and the issues in
Ehe rule. I am not here to advocate a particular policy solution

ere.

Senator SPECTER. Well, are you here to advocate the rule?

Mr. WOODWARD. I would like to note that the Agency has final-
ized a rulemaking, and that it found on the record that the criteria
for issuing an OSHA standard, in the agency’s view, as of last No-
vember, were satisfied. Those criteria are: is there a significant
risk of harm; is the harm material; and is there a feasible way to
reduce the harm. That was the finding that was made in Novem-
ber.

Any approach to ergonomics, if it is in a regulatory approach,
would have to follow the criteria that Congress has laid down, and
also the procedures. Since we issued the rule, a number of people
have filed lawsuits. Thirty-one lawsuits have been filed. A lot of ob-
jections have been raised to the rule. The Secretary has said that
these are very complicated issues that she wants to study carefully.
We are aware of the fact that many people have objected to the
provisions of the rule.

Senator SPECTER. Well, you give the reasons why you rejected
the idea of having experts on both sides come in, because, as you
describe it, you are in the middle of a rulemaking process. Do you
think that Mr. Fellner’s suggestion is a good one, if you are going
back to the start again?

Mr. WOODWARD. We always think it is a good idea to meet with
different people who have different viewpoints, and hear what they
have to say, because certainly you can learn something that way.

Senator SPECTER. Is that a yes answer?

Mr. WoODWARD. Yes. A meeting or a discussion is a good thing.
If the idea is to do a rulemaking, eventually you have to go through
the procedures I mentioned, and you have to make your decision
on the basis of the evidence.

Senator SPECTER. Do those procedures allow at some stage to
have the expertise that Mr. Fellner described convened and discuss
the matter?

Mr. WOODWARD. Certainly. There are public hearings where peo-
ple can come in and say what they want and question each other.

Senator SPECTER. I do not think he is talking about a public
hearing, although it could be open to the public. Well, you can call
it a public hearing.

Mr. Fellner, coming to the substance of this regulation, what, in
your view, is wrong with it?

Mr. FELLNER. If I may be given a couple of minutes to address
that, Senator Specter, rather than a relatively brief period of time.

Senator SPECTER. Take whatever time you need, Mr. Fellner.

Mr. FELLNER. I appreciate it immensely. It is important to re-
flect, obviously, the perspective from which I come. I am an attor-
ney. I represent the National Coalition on Ergonomics, and some
106 out of 136 petitioners in this matter and, in the interest of an
open record, it 1s important to recognize that I am an attorney re-
flecting those clients.

Having said that, and if you would allow me a personal digres-
sion, I have been practicing occupational safety and health law for
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30 years. In my formative years as a lawyer I was in charge of
OSHA enforcement for a period of approximately 10 years, and it
is with a great deal of sadness and mixed emotion that I am here
today, speaking against a regulation from an agency for which I
have enormous respect and an agency which I believe has a very,
very important task in this country. It has gone too far insofar as
this particular regulation is concerned.

And let me emphasize, Senator Specter, what we are not opposed
to. We are not opposed to the voluntary application of ergonomic
principles in the workplace. Ever since the wheel was invented,
man has understood that it is preferable to use a wheelbarrow to
move rocks than it is to do it on his back. That is pure, sensible,
logical, you want to make the job as comfortable

Senator SPECTER. Mr. Fellner, it does not advance the issue
much to say that you are in favor of voluntary compliance. Of
course, if it is voluntary, who would have any objection to that. The
issue moves from that as to whether you need something more.

Mr. FELLNER. That is right, and the question is whether this—
not whether you need, with all due respect, whether you need
something more, in the context of your first question to me, any
regulation. The issue before us this morning, with respect, is this
midnight regulation that we are talking about.

Senator SPECTER. Precisely. That is why I am asking you what
is wrong with it, in your view.

Mr. FELLNER. It is the most intrusive, most far-reaching micro-
management of American industry in the history of the Depart-
ment of Labor. It is, to put it bluntly, bad law, bad economics, bad
science, and bad medicine, and if I could touch on all of those four
briefly this morning, I can give what I would think would be a com-
plete response.

Senator SPECTER. That is fine. To the extent you can be specific
as to what there is in the regulation which is costly, which is ineffi-
cient, and which does not move to protect worker safety, we would
appreciate it.

Mr. FELLNER. Thank you. The final standard we are talking
about, Senator Specter, does a 180 from the proposal. The proposal
as a result of 272 months of hearings in which I participated, cross-
examined OSHA’s witnesses. That proposal, I dare say the agency
concluded was vague to the point of being unconstitutional and, in-
stead of going with the proposal, they went with a final standard
which was not the logical outgrowth, could not be anticipated from
tfhat which was proposed, and let me give you one or two examples,
if I may.

The final standard contains nine mathematical formulas which
include basic screening tools and hazard identification tools to tell
the employer how to act, how to lift, what to move, what con-
stitutes repetition. The final standard defines repetition as two mo-
tions performed within 1 minute over a 2-hour period of time. One
minute is interminable. I would challenge——

Senator SPECTER. Two motions?

Mr. FELLNER. Within 1 minute, which are repetitive. A repetitive
cycle is two motions within 1 minute over 2 hours.

We do not have the time this morning to take out a stop-watch,
and if you take out a stop-watch and determine how slow 1 minute
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is, and how few two motions are, that is the stately pace that
OSHA would want American business to function at.

Senator SPECTER. I would like to have Ms. Rhinehart’s comment.
We will come right back to you.

Ms. RHINEHART. Thank you, Senator. I hesitate to guess exactly
what Mr. Fellner is talking about, but I believe he is talking about
the triggers that OSHA included in its final rule, triggers which
simply tell an employer, hey, your worker may be exposed to a haz-
ard here, and you need to do a job analysis, fully analyze the job,
and see if your worker is exposed to a hazard.

Nowhere in this rule does it say that workers, or that employers
have to restrict workers to doing a motion less than two times a
minute. That simply does not appear anywhere in this rule.

Senator SPECTER. Mr. Fellner.

Mr. FELLNER. Yes. I would like to read page 68848 of the Federal
Register document.

Senator SPECTER. We will include that page in the record at this
point.

[The information follows:]



Table W-1 - Basic Screening Tool

You need only review risk factors for those areas of the body affected by the MSD incident.

Body Part Associated With
MSD Incident
Risk Factors N Hand/ Back/ Le
9/
This Standard Peﬂ‘ormln.g iob or S: eﬁ‘:’l Wrist/ Trunk/ knee/
Covers tasks that involve: oulder Arm Hip Ankle
Repetition (1) Repeating the same motions every
few seconds or repeating a cycle of
motions involving the affected body \[ V/. 1[ 1/-
part more than twice per minute for
more than 2 consecutive hours in a
workday.
(2) Using an input device, such as a
keyboard and/or mouse, in a steady
manner for more than 4 hours total 1/- 1/-
in a workday.
Force (3) Lifting more than 75 pounds at any

one time; more than 55 pounds

more than 10 times per day; or more 1/- 1[ \/- 1/-
than 25 pounds below the knees,
above the shoulders, or at arms’
length more than 25 times per day;

#) Pushing/pulling with more than 20
pounds of initial force {e.g.,
equivalent to pushing a 65 pound
box across a tile floor or pushing a

shopping cart with five 40 pound 1/- ‘[ 1/- \/‘
bags of dog food ) for more than 2
hours total per day;

(5) Pinching an unsupported object
weighing 2 or more pounds per
hand, or use of an equivalent
pinching force (e.g., holding a small
binder clip open) for more than 2
hours total per day;

G

Gripping an unsupported object
weighing 10 pounds or more per
hand, or use of an equivalent
gripping force (e.g., crushing the
sides of an aluminum soda can with
one hand), for more than 2 hours
total per day.

Mr. FELLNER. This is table W-1, which is the basic screening
tool. The left-hand column reads, “risk factors this standard cov-
ers.” The first one is repetition. In that first definition it says, re-
peating the same motions every few seconds, or repeating a cycle
of motions involving the affected body part more than twice a
minute for more than 2 consecutive hours in a work day. That is
OSHA'’s definition of what it calls a risk factor this standard cov-
ers, which is repetition.

We always wanted during the course of this hearing for OSHA
to tell us how much is too much. They have, in their own words.
This is their definition of repetition, and while we are on this page,
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Senator Specter, it also contains a definition of lifting 75 pounds
once. It also contains definitions which say, if you lift 25 pounds
below the knee, above the shoulders, or at arm’s length more than
25 times per day—25 pounds, 25 times a day—that constitutes
force, and on and on.

These are OSHA’s definitions of its risk factors. I would suggest
that economically the impact of these risk factors, were these to
trigger the kinds of job hazard analyses that Ms. Rhinehart indi-
cates, the impact of these risk factors on our retrenching economy
would be devastating.

Moreover, there is not a scintilla of scientific evidence or medical
evidence to support these exercises in false precision.

Senator SPECTER. Mr. Woodward, how about it? What is your
view of what Mr. Fellner is arguing?

Mr. WOODWARD. I would like to clarify a couple of things here.
This table here, which we refer to as a screen, its only function is
to tell an employer whether it needs to take a look at a job. There
are no limits in here of the kind that would say you have to have
fewer repetitions than what is in the table.

The function of this table is, if an employee is injured, and you,
the employer, determine that that injury was because of work, then
look at this table and determine if there is at least that much expo-
sure to risk factors here. The next step is to do a job hazard anal-
ysis to try to figure out whether there is a hazard. You can use any
reasonable method to do the hazard analysis.

In other words, if your employee is injured and he has acquired,
say, carpal tunnel, and you look at the job and yes, he does have
2 consecutive hours of repeating the same motion over and over
again, then you have to go further and look at the job in more de-
tail to see whether or not it is actually a hazardous job. Put an-
other way, if it is less than that, you stop. You do not even inquire.
You say, well, if there is less than 2 hours of exposure, I clearly
do not need to worry about this.

Now, let me qualify that. There are certain provisions of the
standard, not the control provisions, that are triggered when you
exceed this amount of exposure. A medical referral for a medical
evaluation and then possible work restrictions is triggered, and
training is triggered, but in terms of whether controls are trig-
gered: no, the only requirement is to perform an analysis to try to
determine whether there is a hazard.

Just to clarify one other point, the definition is not twice per
minute. It says, repeating the same motions every few seconds, or
repeating a cycle of motions involving the affected body part more
than twice per minute, so there are two concepts in here. One is,
you are doing the same thing every few seconds for 2 hours in a
row without stopping. The other is a cycle that is a combination of
body motions, and whether you complete that cycle, go through the
full cycle more than twice a minute.

To go back to the other issue that was raised as to whether peo-
ple have an opportunity to comment on this, that is one of the
issues that will be in the litigation. What the proposal said was
that if somebody was injured and if they were working, if they
were exposed for a significant amount of time to repetition, for ex-
ample, then you should look at the job, but that phrase, significant
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amount of time, was not defined in the text of the proposal, so I
think that is the point he is referring to.

There was some discussion in the preamble about scientific evi-
dence indicating that the 2- and 4-hour level is something worth
looking at, but there was not anything particular in the text of the
proposal.

Senator SPECTER. Let me come back to the basic point here on
what this means. Risk factors this standard covers, and then we
have the specifics. Are you saying, Mr. Woodward, that even if the
employee’s activities fall within those definitions, that there is not
necessarily a violation?

Mr. WooDWARD. Correct. This is a tool that is part of a process.

Senator SPECTER. It is a tool as part of the process, but that trig-
gers an inquiry as to whether there is inappropriate work required
of the person?

Mr. WOODWARD. That is correct, whether there is a hazard.

Senator SPECTER. Then what comes next to make a determina-
tion as to whether, if that is done, there is a hazard?

Mr. WOODWARD. Then what the standard says is that the em-
ployer should do a hazard analysis.

Senator SPECTER. What about a hazard analysis?

Mr. WOODWARD. It says if these levels are exceeded, the em-
ployer must do a hazard analysis, and it says that there are several
different methods an employer could use to do a hazard analysis.
One method is to hire a professional, a safety and health person
who is knowledgeable in the area and knows something about ergo-
nomic principles. Another method is to use one of the enumerated
tools that are listed in the standard, and I think Mr. Fellner was
referring to these tools as well as something that he believes the
public needed more opportunity to comment on, but these are tools
that are in the nature of safe harbors. If you want to use any one
of these tools to conduct a hazard analysis you can do that, that
isb 1allowed. Finally, you can do any other approach that is reason-
able.

Senator SPECTER. Mr. Fellner, your point is that these factors
occur, then a hazard analysis is triggered, and there has to be a
determination as to whether there is a hazard which is unaccept-
able, is that your point?

Mr. FELLNER. Yes, in part. If I could expand on that a bit, Sen-
ator Specter, and that is, first of all let me address one of the
things that Mr. Woodward said insofar as this screening out inju-
ries. The word injury is not used in the standard. It is a musculo-
skeletal disorder incident.

That term is defined in the context of a list in the standard of
subjective symptoms, including pain, simply pain, tingling, cramps.
That constitutes an MSD incident. Then question is whether any
of these screening criteria which we refer to in table WD-1 screen
anything out. The answer is no. That, in turn, triggers a job hazard
analysis.

The job hazard analysis and its consequences, which is the man-
dated use of nine tools that have not been associated in any way,
shape, or form scientifically with eliminating ergonomic risk factors
or eliminating MSD incidents, those nine tools have to be used, and
you have to constantly implement engineering controls, reengineer
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your workplace in compliance with these mandated tools, so the
process, soup to nuts, is the identification of these hazard screens,
these action triggers, which in turn

Senator SPECTER. I am going to come back to that. Ms.
Rhinehart has not had a chance to respond, and I see her anxiously
edging forward toward the microphone. Ms. Rhinehart, what is
your view?

Ms. RHINEHART. Thank you. I would just like to back up, if I
could, and put some of this in a little bit of context. OSHA in this
ergonomics rule essentially codified an approach to ergonomics that
many companies are already following, that the General Account-
ing Office has recommended as an effective approach to
ergonomics, that NIOSH recommends as an effective approach to
ergonomics, that the NAS in its recent report suggests is an effec-
tive approach to ergonomics.

It is a very broad and very flexible approach to ergonomics that
has employers follow very basic program elements of job hazard
analysis, hazard identification and control, involves their workers
in that process, provides some basic training. These are elements
that have been out there and in use ever since at least the 1990’s,
the late 1980’s, the 1990’s, when the Department of Labor put out
its guidelines for addressing ergonomic problems in meat-packing
plants.

These basic elements that are in the final rule were part of those
red meat guidelines. They have been part of settlement agreements
that OSHA has reached with many companies. Many companies
have voluntarily adopted ergonomics programs centered around
these principles, and there is a reason why they have, because they
work.

There are countless examples in the rulemaking record, Senator
Specter, where companies that have implemented ergonomic pro-
grams centered around these principles have found that not only
are they able to reduce worker exposure to hazards, they have re-
duced worker injuries, and they have reduced the costs associated
with those injuries in terms of Workers Comp costs, lost produc-
tivity, other health costs, not to mention the sparing workers and
their families the impact that these injuries have.

These are serious, debilitating injuries that occur at a rate of
about 600,000 serious injuries per year, and the impact of these in-
juries on workers and their families is simply devastating.

There are effective, known measures centered around these
broad principles contained in the final rule to address this problem
and to reduce that suffering, and save employers money in the
process, and that is why we think that it is important that we have
a final ergonomics standard on the books that frankly has been—
it has been 10 years in the making. It has been a long time coming.
It is no rush to judgment. But fortunately, finally the time has
come, and we do have these ergonomics protections on the books
that we strongly support.

Senator SPECTER. Mr. Fellner, your position is what? What about
Ms. Rhinehart’s statement that these standards represent a great
many practices which have been accepted in the industry and by
these other agencies?
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Mr. FELLNER. This standard did not receive 10 years of scrutiny.
It did not receive 10 minutes of scrutiny insofar as notice and com-
ment is concerned. This standard as a regulatory requirement,
which on pain of penalty from compliance officers, taking this
standard out and enforcing it has not been part of anybody’s
ergonomics program.

Senator SPECTER. Is there a pain of penalty if somebody has the
repetitive motion of more than twice per minute for more than 2
consecutive hours in a work day? Is there a pain of penalty for
some employer who permits that kind of work to go forward?

Mr. FELLNER. If some employer permits that kind of work to go
forward without undertaking the job hazard analysis and the man-
dated tools, in Appendix D-1 the answer is absolutely yes. It is
those action triggers that start the ball rolling.

Senator SPECTER. Now, the job-mandated analysis on specified
tools, elaborate as to what that means exactly, and why you are op-
posed.

Mr. FELLNER. Job hazard analysis—and we are opposed to that
because we have seen this in the context of OSHA having issued
over 550 general duty clauses—citations under its omnibus author-
ity for ergonomics issues.

The job hazard analysis and what OSHA has required pursuant
to those citations have involved everything from reengineering the
workplace, slowing the pace of the workplace, hiring more workers,
reducing the weight, changing the entire configuration of conveyer
systems.

There are comments in the record, Senator Specter——

Senator SPECTER. Mr. Fellner, what would you recommend, or
the ancillary question is, do you believe that there is not a problem
if someone has to do more than twice a minute the same activity
more than two consecutive hours in the work day? Do you think
that is not a problem, or an indicator of a problem which requires
further analysis to decide whether it is a hazard?

Mr. FELLNER. That is correct.

Senator SPECTER. You do not think that means anything?

Mr. FELLNER. I would suggest, with all due respect, that that in-
dicates how far OSHA has gone if they honestly believe that repeti-
tion is doing something twice a minute, twice a minute for 2 hours,
and that that triggers—the word they use is action trigger, that
that triggers action, including the worker removal protection,
which is independently triggered by that.

Senator SPECTER. What is the worker removal test?

Mr. FELLNER. The worker removal protection is 90 days at 90-
percent pay if one has a subjective MSD incident that I described
earlier.

Senator SPECTER. 90 days at 90-percent pay in some other job?

Mr. FELLNER. No, sitting at home doing no other job. 90 days at
90-percent pay. We are talking about the most favored injury
clause. If you compare this with any other injury, an amputation
would not yield the same

Senator SPECTER. Okay, I understand your point.

What kind of repetitive activity do your experts think would be
hazardous?
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Mr. FELLNER. That is an extraordinarily complex question, as
complicated as the human being is, and I would respond——

Senator SPECTER. It is up to a man of your experience to answer.

Mr. FELLNER. I would respond by saying, with respect, look at
the answer of sports medicine. Sports medicine teaches you that
repetition is not bad, but good. Repetition strengthens the human
body. The basic medical premise on which ergonomists have based
this standard is that we are a series of ball-bearings, we human
beings, and that we are going to wear out over time.

If anyone has an aged parent, if anyone is dealing with recovery
from injury, we know that motion is not bad, but repetitive motion,
and difficult repetitive motion, is good for the human body, striking
that balance. It is a difficult balance.

Senator SPECTER. Mr. Fellner I am trying to zero in on issues
which I think will be of concern not only to me but to my col-
leagues. Are you saying that there is no problem with repetition no
matter how much repetition there is?

Mr. FELLNER. I am saying that that is a question for free and
open debate amongst the experts.

Senator SPECTER. What do your experts say? You must know
what they say on the subject. If you are disagreeing with the stand-
ard, what is the standard?

Mr. FELLNER. Again, we are not in the position to draft a stand-
ard in this hearing room, and I would not be in a position to con-
dense the experts’ views in this hearing room.

Senator SPECTER. I was thinking of providing 6 to 12 persons on
each side to come into this room and have a discussion about it.

Mr. FELLNER. That is not a bad idea.

Senator SPECTER. When you come down to this next one, lifting
more than 75 pounds at any one time, or more than 55 pounds
more than 10 times a day, or more than 25 pounds below the knees
or above the shoulders or at arm’s length more than 25 times a
day, I think about my experience in my father’s junkyard. At 17,
I could lift 100 pounds, but it was tough, and we had joints of 2-
inch casing, tubing, 25 feet long, which three of us threw on a
truck, and more than 100 pounds was tough.

What happens with women? Are women called upon to lift 75
pounds in their jobs? Are they, Ms. Rhinehart?

Ms. RHINEHART. Absolutely, Senator. One of the industries with
the highest rate of back injuries and other ergonomic injuries is
nursing homes. Nurses’ aides and other workers in nursing homes
are required to lift patients who often weigh more than 100
pounds, and often they are required to lift these patients on their
own, and as a result of that, the rate of injuries in that industry
is rampant.

Can I just go back for 1 second to the repetitions?

Senator SPECTER. Stay with nursing homes for a second. What
is to be done? Is someone to be with the employee at all times to
help them lift the patient?

Ms. RHINEHART. There are a couple of things that were discussed
extensively in the rulemaking hearings, either that you have some-
body assist you in lifting a patient, or there are actually mechan-
ical devices that are out there and in use in hospitals and in nurs-
ing homes and in other settings that assist a worker in moving a
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patient, and which takes some of the weight and some of the load
off of the worker while still permitting the patient-handling that
needs to be done to occur. So those devices are out there.

Senator SPECTER. You had another point you wanted to make.

Ms. RHINEHART. I just wanted to, on the point of repetition and
how much repetition is too much, I would just refer you—and I
would be happy to provide this for the record—to some of the very
compelling testimony during the OSHA rulemaking hearings from
poultry workers, who have birds coming past them on a line at a
rate of 70 birds per minute, and they have to pull these birds down
and make motions and cuts on those birds, 70 birds a minute,
every minute, every hour, and I would suggest that when you take
that repetition and combine it with the effect of that repetition on
workers, the skyrocketing rates of injuries, that is too much.

Senator SPECTER. I am trying to figure out how to get there from
here. I do not know what the repetition standard ought to be, and
I do not know what the weight-lifting standard ought to be, but the
question, Mr. Fellner, is how we get there, and you do not like
what is being done here, and if you convened experts in all of these
fields who give their testimony, then you would leave it up to
OSHA to make a judgment as to which expert testimony was cor-
rect, and they would then make up a chart like this one on risk
factors this standard covers. Then there would be an opportunity
for the parties to comment, and then OSHA would consider those
comments and come to a final conclusion. That is what you are
suggesting, Mr. Fellner?

Mr. FELLNER. That is—definitely, assuming that the new OSHA
concludes that one can segregate the physical factors, which is
what we have talked about, and limited our discussion this morn-
ing, from the myriad of other factors acknowledged by the World
Health Organization, the National Academy of Sciences, and oth-
ers, including psychosocial factors, social factors, cultural factors,
gender, genetics, and a variety of other factors, all of which con-
tribute to these MSD incidents that we talked about before.

And assuming that the new OSHA concludes, as well, that it is
in a position to distinguish that which takes place in the workplace
from that which is caused outside of the workplace, especially since
there is so much of a conglomeration, if you will, of these factors
together.

Assume that all of these pieces can be appropriately understood
by the new OSHA, and assume that physical factors can be seg-
regated from all of the rest which have been acknowledged even by
the experts that Ms. Rhinehart relies on. Then what you have de-
scribed is an entirely appropriate way of approaching the issue, but
the assumptions are not yet well understood.

Senator SPECTER. Let us go to the issue of cost. What has OSHA
estimated the cost to be, Mr. Woodward?

Mr. WooDWARD. OSHA estimated the cost of this standard at
roughly $4.5 billion per year. This is an annualized cost; there are
several components to that estimate. There is the cost of the pro-
gram elements. In other words, you have to train employees accord-
ing to this standard. That takes time. That is a cost. There is the
cost of the controls that you would have to put in if you find that
there is a hazard that needs to be controlled. There is also the cost
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of the work restriction protection, maintaining an employee’s earn-
ings, if you determine the employee is injured and that he cannot
perform his normal duties.

Senator SPECTER. How do you come to the figure? What is your
methodology?

Mr. WoODWARD. The biggest single part of it, according to OSHA,
is the program cost. Those were roughly $2 billion, a little more
than that.

Senator SPECTER. How do you determine that?

Mr. WOODWARD. The current standards requires employers to do
various things. They have to set up a system by which employees
can report their injuries to them. They have to give employees in-
formation about these type of injuries. They have to train them.
They have to do hazard analysis. What OSHA did is to list those
activities and then try to figure out how much time it typically
would take an employer to do that. That computation was in the
final rule largely based on testimony about existing ergonomics
programs.

People testified about their ergonomics programs. For example,
it takes us x hours to train our employees, and other people had
a different estimate, and they said, it takes us y hours. The agency
reviewed those estimates and came out in the middle. Basically,
that was how OSHA calculated the program part of the cost.

For the work restriction protection part, OSHA received from
BLS an estimate of how many workers are currently off work due
to this type of injury. Then OSHA made an adjustment because
they think there is underreporting, and that the real number, after
this standard goes into effect would be greater since more people
would be reporting their injuries.

Then OSHA looked at what BLS says is the median amount of
time people are out of work because of these injuries. I think it is
7 days for musculoskeletal disorders as a whole, although it varies
depending on which type of disorder you are talking about.

That was how OSHA calculated the number of days, and then
they looked at the earnings in different industries and occupations
and made an adjustment for the fact that some of this is currently
being covered by Workers’ Compensation. OSHA subtracted that
amount from the cost, since that was already being borne, and from
that they obtained an estimate of $600 or $700 million a year. I
believe it was an estimated $630 million a year.

Then there was the control cost presented, what OSHA termed
it, difficult issues related to costing. What OSHA did was convene
a panel of practicing ergonomists and asked them to estimate what
they thought, based on their experience, on average, it would cost
to fix a hazardous job in a particular occupational grouping. Based
on that, the experts then tried to estimate, how many people are
in that occupational grouping in different industries and obtained
an estimate.

Senator SPECTER. Was there a calculation as to benefit as a re-
sult of the regs to offset the cost?

Mr. WOODWARD. Yes.

Senator SPECTER. What was that figure?

Mr. WooDWARD. OSHA estimated 4.6 million disorders would be
prevented over the first 10 years, and there was a partial monetary
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value assigned to that. In other words, OSHA did not try to cost
pain and suffering, but they did estimate that there was about $9.1
billion of other value from the rule.

Senator SPECTER. What is the total value, Mr. Woodward, cal-
culated by OSHA?

Mr. WOODWARD. $9.1 billion, I believe.

Senator SPECTER. What do you think about those figures, Mr.
Fellner?

Mr. FELLNER. Those figures make this the most expensive regu-
lation in OSHA’s history, and those figures are minuscule com-
pared to what the real figures are. The litmus test for what this
standard will cost American industry lies in the citations that
OSHA has issued over the last 10 years on ergonomics. These are
citations that will be issued by the same compliance officers using
}he same measures, the same tools, and the same requirements for
ixes.

We have for a number of clients taken a look at the specific rec-
ommendations that OSHA has made to fix these risk factors that
we have talked about earlier, and we put a price tag on them. That
price tag is anywhere between $100 billion and $1 trillion, and lest
that be viewed as an exaggeration, we must continue, we in indus-
try, under this standard which is the subject of this hearing, we
must continue to experiment and force technology until we are
down to the screening tools, so that the action triggers are no
longer activated, because we know we are going to get those MSD
incidents. We know we are going to get complaints with regard to
back pain.

So consequently the process by which—for example, there is a
comment filed by Federal Express in the record which, simply put,
states that next-day delivery will cease if the OSHA standard is
promulgated. There is testimony in the record, as you can well
imagine, from funeral directors indicating that burials will no
longer take place if the precise kinds of requirements in this stand-
ard are, in fact, effectuated.

Senator SPECTER. When you say burials will not take place, do
you mean they will be delayed?

Mr. FELLNER. No. I am suggesting to you, Senator Specter, you
cannot lift a human body, unless it is wasted down to below 75
pounds, and that is what I am suggesting, and that is what the tes-
timony in an uncontradicted fashion indicates in the record.

Senator SPECTER. What about that, Mr. Woodward?

Mr. WOODWARD. There is nothing in the rule that says you can-
not lift a person who is more than 75 pounds. I do want to ac-
knowledge that, as the Secretary has said, these are very com-
plicated issues. Many issues have been raised about the way the
current rule is structured, and we acknowledge that, and we are
in litigation. No briefing schedule has been set, no oral argument
set, but we acknowledge that a number of issues have been raised
about it.

Senator SPECTER. Mr. Fellner, how do you get to your calculation
of $100 billion to $1 trillion in cost?

Mr. FELLNER. If one were to take across the vast array of Amer-
ican industry the specific requirements, and we are not talking
about the hours it would take to absorb. I am not sure whether Mr.
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Woodward said it takes 1 hour or 2 to absorb this 608-page stand-
ard, together with its preamble.

We are not talking about the number of hours that it takes to
study and understand an incomprehensible regulation. We are
talking about the nuts and bolts, as I indicated to you earlier, that
it would take to comply, after the job hazard analysis, with this
regulation. This is not a matter of putting a phone book under a
desk, which some of our union friends have indicated.

This is not simply a matter of simple, quick fixes. This is experi-
menting with pace, with employees, with automation, and the bot-
tom line here, the great irony here is that our friends in the labor
movement, who are very, very much behind this standard—and I
acknowledge the good faith with which they approach the argu-
ments favoring this standard, as I did 2 weeks ago when Lynn and
I were on an ABA/OSHA subcommittee panel together discussing
the very same issues.

The 1ssue is not that good faith. The great irony is that this
standard will push two things, one, jobs going abroad, and two,
automating employees out of jobs, because robots do not complain
about low back pain.

Senator SPECTER. Mr. Fellner, can you come to grips a little more
directly with the way you come to the computation of cost of $100
billion to $1 trillion?

Mr. FELLNER. The Employment Policy Foundation has submitted
a detailed document indicating that the range is $100 billion with-
out relying on the specific numbers for implementing these 5(a)l,
these general duty clause citations.

Senator SPECTER. What is the basis of that computation?

Mr. FELLNER. The basis of that computation is using a more real-
istic analysis of the hours, the time, and the implementation of job
hazard controls.

Senator SPECTER. They say $100 billion?

Mr. FELLNER. They say in excess of $100 billion, and that is part
of the record.

Senator SPECTER. Do they say as much as $1 trillion?

Mr. FELLNER. They do not say as much as a trillion. That reflects
an lextrapola‘cion from specific 5(a)(1) citations, which I indicated
earlier.

Senator SPECTER. Who made that extrapolation?

Mr. FELLNER. We did, in the context of our submissions to the
OSHA record.

Senator SPECTER. Mr. Woodward, what do you think about that?
Your $4.5 billion compared to their $100 billion?

Mr. WooDWARD. OSHA explained its reason in some detail, and
OSHA concluded that most of these fixes were relatively inexpen-
sive, more in the range of $800 to $1,000, to fix a hazardous job.
That was based largely on testimony of what people currently do
to abate a hazard. There is a huge range, so we are talking about
an average. Some people disagreed with that.

One reason some of the other estimates are so high is because
they interpreted the provisions of the standard differently than
OSHA interpreted them. For example, one requirement is to pro-
vide your employees information about musculoskeletal disorders—
what are they, what they should be aware of—so they can report.
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One of the cost estimates was based on the idea that it would
take 60 hours with each employee to convey that information,
whereas OSHA'’s interpretation of the requirement, was that you
could simply provide a written explanation to the employee of what
to look for. So I think there are some differences in how the stand-
ard was interpreted. That is one of the factors.

Because we were in rulemaking, the estimates were directed to-
ward the proposed rule, and there were some differences with the
final rule. I think that also is a factor here.

Senator SPECTER. Mr. Fellner, did your computations take into
account a benefit contrasted or similar to what Mr. Woodward has
testified to? When he says there were $4.5 billion in cost, he says
there were $9.1 billion in benefits. Did your analysis take into ac-
count the benefit factor?

Mr. FELLNER. In point of fact, our analysis indicates that the
benefits are largely overdrawn. The BLS statistics upon which they
are based are roundly criticized by the National Academy of
Sciences, which is seeking properly a much more sophisticated
analysis of the so-called MSD incidents. The BLS statistics are
much too rough a tool.

Senator SPECTER. Is there no benefit?

Mr. FELLNER. As a matter of fact, the initial—as OSHA concedes,
the initial stage of this ergonomics standard will be iatrogenic, and
by that I mean it will increase the number of MSD incidents that
are reported in the workplace, because to a certain extent we are
teaching employees how to be sick, and in the context of heretofore
having coped with musculoskeletal pain and discomfort, and over-
come it, as all of us do, OSHA would turn the tables on that par-
ticular point, and so in many respects the benefits that OSHA has
indicated are illusory, and if I may further add, Senator:

Senator SPECTER. Is that a no answer?

Mr. FELLNER. No, it is not a no answer. We do acknowledge that
there may be some benefits, as there would in the so-called Haw-
thorne effect. Turning your attention to any problem will, from a
variety of different perspectives, potentially ameliorate those prob-
lems, and that is a psychosocial aspect of that amelioration.

But let me, if I may——

Senator SPECTER. You may, but first tell me if you have a figure
on benefits. You say that there may be benefits. Do you have a fig-
ure on benefits?

Mr. FELLNER. I do not.

Senator SPECTER. You were pretty fast on $100 billion to $1 tril-
lion, but no figure on benefits?

Mr. FELLNER. If I were to accept, which I do not, the $9 billion
number that OSHA has put forth in the context of the standard,
it is swallowed up by the costs, so as we see them and as they are
demonstrated clearly in the record, i.e., $9 billion in benefits, even
assuming that were accurate, is more than swallowed up by their
$100 billion to $1 trillion in costs.

So under the circumstances benefits is a negligible factor in this
equation, particularly, if I may, if one looks at what Mr. Woodward
has indicated is one of the methodologies of determining benefits,
which is getting their selected ergonomists in a room with a huge
range, insofar as the benefits and the costs that they determine of
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this standard, a huge, inconsistent, subjective range, if their way
of coming up with benefits of interventions is, as one of the case
studies, quote-unquote, which they rely on, which is a Continental
Air magazine

Senator SPECTER. I think I have your point.

Mr. FELLNER [continuing]. Which was taken out of a seat. That
is the way they determine benefits.

Senator SPECTER. With $4.5 billion in costs and $9.1 billion bene-
fits estimated by OSHA, and your figures of $100 billion in costs
ranging up to $1 trillion. I am trying to find some basis for rational
congressional evaluation of what is going on here and it is a swirl.
It is an absolute swirl.

I do not understand much of what Mr. Woodward says as to his
$4.5 billion in costs, and I understand less from what you have said
of the range of $100 billion to $1 trillion. That is a pretty big range,
and if we go through the rulemaking process again, how is there
going to be an evaluation?

One of the things I asked in a meeting that I held informally
that you did not attend, Mr. Fellner, was the possibility of bringing
the contestants together to see if something could be worked out,
to see if there could be some agreement.

When the telecommunications bill was passed with all its com-
plexities, the parties finally got together, and we do facilitate that
from time to time. Is there any possibility of doing that, Mr.
Fellner, so that experts can draw the lines of disagreement and
compromise?

Mr. FELLNER. In the context of this regulation the answer is no.

Senator SPECTER. How about the next regulation, if there is one?

Mr. FELLNER. The answer is yes, obviously, if there is one.

Senator SPECTER. This massive regulation, which I have heard
described as 300 pages, and then I have heard it further described,
and correct me if I am wrong, Mr. Woodward, as nine pages of reg-
ulations, 16 pages of fact sheets in support, and the balance of pub-
lic comments, is that accurate, Mr. Woodward?

Mr. WOODWARD. That is correct.

Senator SPECTER. Is that accurate, Mr. Fellner?

Mr. FELLNER. That is inaccurate.

Mr. WOODWARD. The rest of the package is what we call the pre-
amble. It is an explanation of the rule, and it is a justification in
terms of the evidence, the scientific evidence that was presented,
and the economics.

Senator SPECTER. But you are saying there are only nine pages
of regulation.

Mr. WoODWARD. The regulatory text, yes, that is correct.

Mr. FELLNER. Any employer, if I may interrupt, any employer
who would attempt to take action based upon 9 pages of standard
and 16 pages of fact sheets without knowing what is in the pre-
amble, given my experience insofar as OSHA standards are con-
cerned, with much shorter preambles than this, is engaged in a
very risky business.

To understand the standard is to understand OSHA'’s interpreta-
tions in its preamble. Indeed, we will not know what OSHA means
by this standard until it comes out with its enforcement directive,
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which it has declined to do up until now, because there is extraor-
dinary confusion as to what this standard means.

Senator SPECTER. How about that, Mr. Woodward? How about
the enforcement directives?

Mr. WoODWARD. We normally do issue what we call a compliance
directive. As I said, the Secretary has noted that these are com-
plicated issues, and that the entire standard has been under re-
view. We have not issued a compliance directive yet. The compli-
ance directive does not change the meaning of the nine pages of
text. It cannot do that. But any of these materials can interpret the
rule and, to that extent, provide guidance.

Senator SPECTER. The issue has been raised as to whether any
new regulation, if this one falls under the Congressional Review
Act, will be fatally inhibited by the provision in the statute which
precludes a new rule, if it is reissued in substantially the same
form. Is there any problem at all, as you see it, Mr. Fellner, in hav-
ing a new regulation which will be permitted under the Congres-
sional Review Act, and not prohibited by being substantially in the
same form by the rule prohibiting a regulation: “reissued in sub-
stantially the same form”?

Mr. FELLNER. This being the first time that the CRA will be test-
ed, we are clearly in uncharted waters as to what substantially the
same form means, so let me very carefully and very gingerly re-
spond to your question, Senator Specter, and suggest that a stand-
ard that contains the kind of very specifically mandated formulae
and definitions that this standard contains, and would hold em-
ployers to those definitions and to those requirements, and I am
specifically talking about W-1, which we talked about earlier, as
well as appendix D-1, that that kind of standard may very well fall
in the substantially similar rubric, as outlined by the CRA, but we
do not know that, and we will not until good lawyers like Lynn and
hopefully myself test it in the courts.

Senator SPECTER. So there is some possibility that there might
be some litigation?

Mr. FELLNER. After the next standard comes out, that is correct,
there may very well be.

Senator SPECTER. Do you think there is any conceivable possi-
bility there would not be enormous litigation?

Ms. RHINEHART. Two years ago at an ABA meeting I
promised——

Senator SPECTER. Wait a minute. I want to hear his answer.

Mr. FELLNER. Do I think it is

Senator SPECTER. Do you think there is any possibility at all, any
remote, contingent possibility that there would not be litigation
that a new regulation is barred by the substantiality requirement
I just read?

Mr. FELLNER. The answer is, if we all do our jobs, and we come
up with a consensus, there is a good chance that litigation could
be avoided.

Senator SPECTER. Ms. Rhinehart, you wanted to say something.

Ms. RHINEHART. I did. I just wanted to——

Senator SPECTER. I did not want to let you come in before Mr.
Fellner had a chance to answer.
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Ms. RHINEHART. And the fact that they may not sue OSHA over
a subsequent standard is welcome news indeed. I just wanted to
say that the AFL—CIO is very concerned about the impact of pas-
sage of a resolution of disapproval under the Congressional Review
Act on the agency’s ability to issue a standard in this area in the
future, and I think what we have just heard from Mr. Fellner is
evidence as to why we are right to be concerned.

OSHA made some modifications in this final rule to be a little
more specific, and to give employers some more guidance because
the employers asked for it. Now we are hearing from Mr. Fellner
that they do not like that specificity, and they want to go back to
a broad, more general standard. Well, that is what they had, and
they did not like that, either.

The fact of the matter is that many trade associations and a
large part of the employer community has vociferously opposed any
ergonomics regulation, so the notion that if Congress were to pass
this resolution of disapproval and send OSHA back to the drawing
board, that there would be a change of heart and all of a sudden
we would all be collaborating and embracing a new rule in the fu-
ture seems a bit far-fetched, in our view, and so we are very con-
cerned about the effect of passage of a resolution on OSHA’s future
ability to act.

We would like to believe they could act. We obviously are very
interested in there being a good, strong ergonomics standard to
protect workers, and we will do everything we can toward that end,
but we are very concerned.

Thank you.

Senator SPECTER. Does anybody care to comment any further?
Additional statements for the record will be included at this point,
including a letter from Secretary Chao.

[The statements follow:]

PREPARED STATEMENT OF LPA, INC.

Mr. Chairman and Members of the Subcommittee: LPA is pleased to submit testi-
mony opposing the Occupational Safety and Health Administration’s (OSHA’s) final
ergonomics standard, which has been estimated by the Employment Policy Founda-
tion to impose annual costs on employers of as high as $126 billion, probably mak-
ing it the most expensive workplace regulation in history. The final standard, which
OSHA completed in less than 11 months, was less an attempt to promulgate a
sound workplace regulation than the fulfillment of a political promise by President
Clinton to organized labor. Politics should give way to reasonable regulation, and
thus Congress should invalidate the standard using the Congressional Review Act,
allowing OSHA to try again.

LPA, Inc., is an association of the senior human resource executives of more than
200 leading corporations in the United States. LPA’s purpose is to ensure that U.S.
employment policy supports the competitive goals of its member companies and
their employees. LPA member companies employ more than 12 million employees,
or 12 percent of the private sector workforce. If the final ergonomics standard re-
mains in effect, it will cover nearly all of our member companies and virtually all
of their employees.

In short, LPA supports the application of ergonomic principles to the workplace.
However, it opposes the final ergonomics standard because it covers ergonomics dis-
orders caused by non-work activities, is not based on sound science, ensures that
most employers will be required to set up ergonomics programs, and creates unac-
ceptable conflicts with state workers’ compensation laws. Instead, LPA supports the
Senate joint resolution of disapproval sponsored by Sen. Don Nickles (R-OK), S.J.
Res. 6, which would invalidate the final standard and allow OSHA to regulate work-
place ergonomics in a more reasonable manner.
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Final standard covers non-work-related disorders

OSHA’s final ergonomics standard fails to substantially narrow the definition of
work-related musculoskeletal disorder (MSD). The final standard purports to cover
workrelated MSDs, but broadly defines that term as those that work caused, con-
tributed to, or for pre-existing MSDs, significantly aggravated. The Preamble de-
fines “significantly aggravated” as having an injury already “but because of the em-
ployee’s exposure to identified risk factors in the workplace, the MSD has pro-
gressed to the extent that medical treatment is now necessary.” Reading between
the lines, this means that if work exposure played any role in an employee-reported
MSD, then the MSD is work-related.

NAS study shows that final standard not based on sound science

One of the key arguments in opposition to the final ergonomics standard is that
OSHA has failed to conclusively prove that work factors cause MSDs. The National
Academy of Sciences (NAS) study completed in January 2001 was intended to solve
this debate. The study reviewed existing scientific literature in order to determine
whether science has affirmatively linked injuries to workplace exposures. However,
it only demonstrated that more research was required in this complex area.

The NAS panel concluded that “[nJone of the common musculoskeletal disorders
is uniquely caused by work exposures,” that there are no comprehensive national
data on medically defined MSDs, and that the available data is mostly based on em-
ployee reporting, not a diagnosis from a health care provider. It cautioned that often
it is difficult to scientifically distinguish work exposures that may cause MSDs from
other life exposures that cause them because 80 percent of the population works,
further complicating research on the issue. The panel concluded that significant ad-
ditional research is needed in this area.

The NAS panel also noted that MSDs are affected by many non-work factors, such
as age, gender, healthy lifestyles, and the effect of other diseases such as diabetes.
The panel spent a considerable amount of time discussing how psychosocial factors,
such as high perceived stress, low job satisfaction, monotony, and low social support
increase the chances of developing an MSD in the lower back.

Despite the unspoken preference for unanimity in such reports, the NAS panel
drew a rare dissent from panel member Dr. Robert Szabo. Dr. Szabo criticized the
panel for using inaccurate scientific literature, particularly regarding carpal tunnel
syndrome. He highlighted the studies that indicated that personal factors, age, life-
style and sex as more predictive of carpal tunnel syndrome than job exposure. He
also noted that the cited studies only demonstrate that job controls reduce the
symptoms of disease but do not address whether they reduce the underlying soft tis-
sue disease. Taken as a whole, the evidence cited by Dr. Szabo with respect to car-
pal tunnel syndrome casts doubt on the remainder of the NAS conclusions.

Triggers easily met

Once an employee has reported a work-related MSD, an employer must set up a
full ergonomics program if the reported MSD meets two “triggers” or tests set under
the standard. The first stage of the trigger is met if the MSD involves days away
from work, work restrictions (such as the inability to work scheduled or mandatory
overtime) or medical treatment beyond first aid. It is also met if an employee feels
tingling or other MSD symptoms in his or her arm for seven consecutive calendar
days. Given that it in not unusual for employees to experience symptoms or to re-
quest work restrictions occasionally, the first trigger is often met.

Once the first stage of the trigger is met, the employer must determine whether
the employee’s job exceeds certain action thresholds. In many cases these thresholds
are also easy to meet. For example, an administrative employee who regularly
works steadily at his or her keyboard for four hours or more per day would trigger
a full ergonomics program for all people performing similar jobs, if he or she re-
ported a work-related MSD and was unable to work overtime for one day.

Taken together, the overbroad definition of work-related and the low job task
thresholds mean that the standard will cause most jobs to be covered by the
ergonomics standard.

Standard interferes with State workers’ compensation laws

The final ergonomics standard would require employers to provide 90 days paid
leave at 90 percent of an employee’s gross earnings to any employee who has been
determined unable to work by a health care professional. This requirement, called
“work restriction protection,” is a blatant violation of section 4(b)(4) of the Occupa-
tional Safety and Health

Act (OSH Act), which states that an OSHA standard may not “supercede or in
any manner affect” any state workers’ compensation law.
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The ergonomics standard will interfere substantially with state workers’ com-
pensation laws in several ways, including:

—preempting the exclusive remedy provisions;

—invalidating state standards on injury and causation;

—undermining the return-to-work incentive; and

—increasing state costs because of increased claims and benefit duration.

Although OSHA has proposed and enforced work restriction protection provisions
in other, narrower standards, it has never attempted to apply it in a wide-ranging
standard that applied to virtually all general industry employees. Because the
ergonomics standard would apply to most employees of most employers, significant
conflict between the work restriction protection requirement in the OSHA standard
and state workers’ compensation laws is a virtually certain, and thus, illegal.

LPA urges support for congressional resolution of disapproval

Mr. Chairman, because OSHA’s final ergonomics standard is fundamentally
flawed, LPA recommends that Congress invalidate the current standard by passing
S.J. Res. 6, the joint resolution of disapproval introduced by Sen. Nickles. If the
Senate and the House of Representatives both approve the resolution by a simple
majority vote, and it becomes law, the ergonomics standard is invalidated.

Contrary to the assertions of organized labor and other opponents of the resolu-
tion, a successful resolution would not prevent OSHA from issuing an ergonomics
standard. Rather it would preclude OSHA from re-issuing the current standard or
one that is substantially similar. LPA believes this is a reasonable and measured
step to take given the great costs to the economy, employers, employees and states
imposed by the existing standard.

CONCLUSION

OSHA'’s final ergonomics standard is unworkable because it applies to disorders
that are not related to work, is based on inadequate science and would cause a sub-
stantial conflict with state workers’ compensation laws. LPA endorses the attempt
to pass a congressional resolution of disapproval to rid the country of this flawed
standard and to allow OSHA to pursue a more reasonable approach.

Thank you for the opportunity to present our views.

PREPARED STATEMENT OF THE AFL-CIO

NATIONAL ACADEMY OF SCIENCES/INSTITUTE OF MEDICINE REPORT SUPPORTS THE OSHA
ERGONOMICS STANDARD

The National Academy of Sciences and the Institute of Medicine recently released
their long awaited report on Musculoskeletal Disorders and the Workplace. The re-
port, requested by industry groups and conservative Republicans who opposed an
OSHA ergonomics standard, finds that there is strong scientific evidence showing
that exposure to ergonomic hazards in the workplace causes musculoskeletal dis-
orders and that these injuries can be prevented. Prepared by some of the world’s
top scientific and medical experts in ergonomics, the report calls MSDs an impor-
tant national problem and strongly supports the approach that OSHA took in its
final Ergonomics Program Standard, released November 14, 2000.

This 1s the third comprehensive review of the scientific literature over the past
four years that has come to the same conclusions. The National Institute for Occu-
pational Safety and Health (NIOSH) published a comprehensive review of the data
on the relationship between MSDs and the workplace in 1997. The NAS also came
to similar conclusion in an earlier report published in 1998.

The NAS report puts to rest, once and for all, the claims by some industry groups
and conservative Republicans that there is no scientific evidence that workplace ex-
posures cause musculoskeletal disorders. It shows without question that OSHA’s
new ergonomics standard is needed and justified.

Musculoskeletal disorders are an important national health problem

The NAS report confirms OSHA’s estimates of the scope of the problem, citing an
even larger number of workers losing time from work than OSHA. The NAS esti-
mates that one million people lose time from work each year due to these disabling
injuries, compared with OSHA’s more conservative estimate of 600,000. The NAS
also confirms OSHA’s estimate that ergonomic problems cost the economy around
$50 billion each year. The report warns that MSD-related problems are expected to
increase in the future due to the changing nature of work, the aging of the work-
force and rising numbers of women entering material handling and computer jobs.
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The report also finds that existing national data sources conclude that construc-
tion and agricultural workers, who were not covered in the OSHA standard, also
suffer higher rates of work-related MSDs than overall industry.

“There is no doubt that musculoskeletal disorders of the low back and upper ex-
tremities are an important and costly national health problem . . . In 1999, nearly
1 million people took time away from work to treat and recover from work-related
musculoskeletal pain or impairment of function in the low back or upper extrem-
ities. Conservative estimates of the economic burden imposed, as measured by com-
pensation costs, lost wages, and lost productivity, are between $45 and $54 billion
annually.” (Page ES-1)

“The consequences of musculoskeletal disorders to individuals and society and the
evidence that these disorders are to some degree preventable justify a broad, coher-
ent effort to encourage the institution or extension of ergonomic and other preven-
tive strategies.” (Page ES-6)

“As the workforce ages and as more women enter the workforce, particularly in
material handling and computer jobs, evaluation of work tasks, especially lifting,
lowering, carrying, prolonged static posture, and repetitive motion, will be required
to guide the further design of appropriate interventions.” (Page 11-2)

Science strongly supports the fact that there is a strong relationship between work-
place physical tasks and the risk of MSDs

The NAS found a strong and consistent pattern of evidence from both epidemio-
logic studies (studies of groups of people experiencing similar exposures), as well as
“biomechanical” evidence (the actual damage that ergonomic stress does to muscles,
tendons and nerves.) The report cites the same workplace risk factors that OSHA
cites in its standard—heavy lifting, repetition, force, frequent bending and twisting
(awkward postures) and vibration. The report actually goes beyond the OSHA
standard, including whole body vibration as a risk factor for back injuries, where
OSHA only regulates hand-arm vibration.

While more research and better quality studies are clearly desirable, the NAS re-
port finds that the consistent overall pattern of evidence from existing studies clear-
ly confirms the relationship between workplace physical exposures and MSDs.

“The basic biology and biomechanics literatures provide evidence of plausible
mechanisms for the association between musculoskeletal disorders and workplace
physical exposures.” (Page ES-6)

“The panel’s review of the research literature in epidemiology, biomechanics, tis-
sue mechanobiology, and workplace intervention strategies has identified a rich and
consistent pattern of evidence that supports a relationship between the workplace
and the occurrence of MSDs of the low back and upper extremities.” (Page ES-3)

“The panel concludes that there is a clear relationship between back disorders and
physical load; that is, manual material handling, load movement, frequent bending
and twisting, heavy physical work, and whole-body vibration. For disorders of the
upper extremities, repetition, force and vibration are particularly important work-
related factors.” (Page 11-10)

“Occupations that involve repetitive lifting, e.g. warehouse work, construction and
pipe fitting, particularly when that activity involves twisting postures, are associ-
ated with an increased risk for the complaint of low back pain and, in a few studies,
an increased risk for lumbar disc hemiation.” (App. A—6)

“Low back disorder risk has been established through epidemiologic studies of
work that involves heavy lifting, frequent bending and twisting and whole body vi-
bration, as well as other risk factors . . . . Biomechanical studies reinforce the epi-
demiologic findings.” (Page ES-3)

“The pattern of evidence for upper extremity disorders, as for the low back, also
supports an important role for physical factors, particularly repetition, force and vi-
bration. The most dramatic physical exposures occur in manufacturing, food proc-
essing, lumber, transportation and other heavy industries, and these industries
}}ieéve t)he highest rates of upper extremity disorder reported as work related.” (Page

—4.

“There is strong support across these bodies of work that high force and repetition
are associated with musculoskeletal disorder of the upper extremities; basic biology
data provide evidence of alteration in tissue structure.” (Page ES—4)

“These exposure-response associations persist when adjusted for individual factors
Ehsat may increase vulnerability, such as age, gender and body mass index.” (Page

—4)

“The BLS and workers’ compensation data are sufficient to (1) confirm that the
magnitude of the work-related musculoskeletal disorder problem is very large; (2)
demonstrate that rates differ substantially between industries and occupations con-



24

sistent with the assumption that work related risks are important predictors of
musculoskeletal disorders.” (Page 2—-17)

Science strongly supports the fact that workplace interventions based on ergonomic
principles can reduce the risk of MSDs

The report also confirms the fact that using ergonomic principles to reduce expo-
sure to risk factors reduces the risk of MSDs. Changing the design of tools and
workstations, rotating jobs and other ergonomics interventions such as lift tables
and vibration dampening seating devices that reduce ergonomic risk factors have
been shown to reduce the risk of MSDs of the low back and upper extremities.

“The weight of the evidence justifies the introduction of appropriate and selected
interventions to reduce the risk of musculoskeletal disorders of the low back and
upper extremities.” (Page 11-2)

“The intervention literature supports the efficacy of tool and workstation design
changes, job rotation, and other interventions that directly address these risk fac-
tors with regard to upper extremity symptomology.” (Page ES—4)

“Intervention studies have shown how lift tables and lifting hoists are effective
in mediating the risk of low back pain in industrial settings. Since risk is lowered
when the load is changed from a heavy lift to a light lift, this finding is also con-
sistent with the rigorous epidemiologic finding.” (Page ES-3)

“Based on the current evidence, modification of the lifting can reduce symptoms
and complaints. Specific successful strategies, which include ergonomic interven-
tions (such as the use of lift tables and other devices and matching the worker’s ca-
pacity to the lifting tasks), administrative controls (such as job rotation), and team
lifting, appear successful. Despite enthusiasm for their use, there is marginal or
conflict evidence about lifting belts and education programs in reducing low back
pain in the population with heavy lifting requirements.” (Page App. A)

The NAS report supports the main elements included in the OSHA standard

The NAS Report found that employers with effective-ergonomics programs use a
programmatic approach that OSHA adopted in its standard. The OSHA standard
requires employers to include several basic program elements in approaching ergo-
nomic problems: Management Leadership and Employee Participation, Job Hazard
Analysis and Control, Training, Medical Management and Program Evaluation.
These are the same common elements that the NAS report found in successful
ergonomics programs. This programmatic approach provides a framework for em-
ployers; it does not dictate how employers are to address the problems. The stand-
ard fully allows and anticipates that employers will tailor their programs to meet
the own specific needs of their workplace and work organization. The NAS report
found this approach to be effective in small and large companies from a variety of
industries.

“To be effective, intervention programs should include employee involvement, em-
ployer commitment and the development of integrated programs that address equip-
ment design work procedures and organizational characteristics.” (Page ES—-6 and
11-2)

“The complexity of musculoskeletal disorders in the workplace requires a variety
of strategies that may involve the worker, the workforce, and management. These
strategies fall within the categories of engineering controls, administrative controls,
and worker-focused modifiers. The literature shows that no single strategy is or will
be effective for all types of industry; interventions are best tailored to the individual
situation. However, there are some program elements that consistent recur in suc-
cessful programs:

“1. Interventions must mediate physical stressors, largely through the application
of ergonomic principles.

“2. Employee involvement is essential to successful implementation.

“3. Employer commitment, demonstrated by an integrated program and supported
by best practices review, is important for success.” (Page App. A-6)

“These findings are based on a research and development process that tailors
interventions to specific work and workers conditions and evaluates, on a continuing
basis, the effectiveness of these interventions in the face of changing workplace and
worker factors. It is therefore neither feasible nor desirable to propose a generic so-
lution.” (Page ES-5)
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PREPARED STATEMENT OF THE AMERICAN HEALTH CARE ASSOCIATION

AHCA PRAISES USE OF CONGRESSIONAL REVIEW ACT TO RESCIND ERGONOMICS
REGULATION

WASHINGTON, DC.—The American Health Care Association (AHCA) today praised
Senator Don Nickles (R-OK) and Senator Mike Enzi (R-WY) for invoking the Con-
gressional Review Act in their effort to rescind a 600-page ergonomics regulation
due to become law unless quick action is taken by Congress.

“Our membership is actively working to help ensure this excessively burdensome
regulation does not become law, and we're pleased to work with Senators Nickles
and Enzi on this critical issue,” stated Charles H. Roadman II, M.D., President and
CEO of AHCA. “This ergonomics rule would impose yet another crushing financial
burden costing long term care providers $1.2 billion at a time when we are being
squeezed on many different fronts. We have to be strong advocates for our patients
by being zealous guardians of the scarce resources allocated by the government for
long term care.”

Late last week, Nickles, Enzi and several other Senators introduced a “resolution
of disapproval” under the Congressional Review Act. If the resolution is approved
by a simple majority in the Senate and House, and is signed by the President, the
ergonomics rule will not become law.

Dr. Roadman reiterated AHCA’s position that reducing work-related injuries and
protecting employees is best accomplished not through costly new federal regula-
tions, but through ongoing voluntary efforts that are already working. AHCA has
supported, created and promoted ergonomic programs to improve workplace safety
for the caregivers in long term care for nearly a decade.

“We believe the proposed rule will actually reverse the positive trend toward
lower rates of workrelated injuries because it will divert limited resources away
from further improvements,” said Dr. Roadman. “Just as the federal government
has started to correct the errors made in the implementation of federal Medicare
cuts, the last thing providers need is a new federal regulation that will drain $1.2
billion of scarce resources out of facilities to implement on a nationwide basis.”

COPY OF THE LETTER SENT TO ALL U.S. SENATORS AND HOUSE MEMBERS
March 1, 2001.

[Each Letter was Personally Addressed and Signed to Individual Members of Con-
gress]

On behalf of the American Health Care Association (AHCA), a federation rep-
resenting over 12,000 non-profit and for profit nursing home, assisted living,
subacute and ICFMR providers of long term care nationwide, I am writing to urge
your strong support of the Congressional Review Act and your vote for the resolu-
tion of disapproval of the OSHA Ergonomic regulation.

Let me state up front that AHCA has supported, created and promoted ergonomic
programs to improve workplace safety for the caregivers in long term care for a dec-
ade. As caregivers our primary mission is to treat our patients and provide them
with a high quality of life. This can only be successfully accomplished if our employ-
ees work in a safe, secure, and healthy environment.

The fact of the matter is that the incidences of musculoskeletal disorder (MSD)
injuries in long term care have been in decline, and continue to decline. Bureau of
Labor Statistics (BLS) data show that from 1993 to 1997 sprains and strains num-
bers (the number one problem for health care employees) declined by 16.7 percent.
BLS data released in December 1999 shows the decline to be continuing. Clearly,
current programs and voluntary efforts to reduce MSDs are working. Indeed, AHCA
believes that the ergonomics final rule will actually retard and even reverse this
positive trend toward lower rates of work-related injuries.

Long term care employers are in a box with no way out with respect to the re-
sources available to them to help pay for this new standard. Medicaid or Medicare
pays for the medical care for nearly 80 percent of residents in nursing facilities
today. AHCA has estimated that the first year’s cost for long term care facilities is
almost $1.2 billion. The reality is that there is no way to increase prices to pay for
the costs of this standard. The $1.2 billion will have to come from existing patient
care resources, with questionable employee safety benefit from the rule’s implemen-
tation.
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We strongly urge you to prevent this regulatory attack on caregiver resources, and
allow a more reasoned approach to intelligent safety programs. Thank you for your
attention to this critical vote.

Sincerely yours,
CHARLES H. Roapman II, MD,
President and CEO.

LETTER FROM SECRETARY ELAINE L. CHAO

SECRETARY OF LABOR,
Washington, March 6, 2001.
Hon. ARLEN SPECTER,
Chairman, Subcommittee on Labor, Health and Human Services, Education, Com-
mittee on Appropriations, U.S. Senate, Washington, DC.

DEAR CHAIRMAN SPECTER: It is my understanding that the Senate will soon con-
sider a Joint Resolution of Disapproval pertaining to the Occupational Safety and
Health Administration’s (OSHA) ergonomics standard. As you are aware, the Con-
gressional Review Act of 1996 gives Congress the authority to vitiate this standard
?nd permanently prevent OSHA from promulgating a rule in substantially the same
orm.

Let me assure you that, in the event a Joint Resolution of Disapproval becomes
law, I intend to pursue a comprehensive approach to ergonomics, which may include
new rulemaking, that addresses the concerns levied against the current standard.
This approach will provide employers with achievable measures that protect their
employees before injuries occur. Repetitive stress injuries in the workplace are an
important problem. I recognize this critical challenge and want you to understand
that the safety and health of our nation’s workforce will always be a priority during
my tenure as Secretary.

I look forward to working with you throughout the entire 107th Congress.

Sincerely,
ELAINE L. CHAO,
Secretary of Labor.

SUBCOMMITTEE RECESS

Senator SPECTER. Thank you very much, Mr. Woodward. Thank
you, Mr. Fellner. Thank you, Ms. Rhinehart.

Thank you very much, that concludes the hearing. The sub-
committee will stand in recess until 9 a.m., Wednesday, April 25,
when we will meet in room SD-192 to hear from HHS Secretary
Thompson.

[Whereupon, at 12:15 p.m., Thursday, March 6, the subcom-
mittee was recessed, to reconvene at 9 a.m., Wednesday, April 25.]
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WEDNESDAY, APRIL 25, 2001

U.S. SENATE,
SUBCOMMITTEE OF THE COMMITTEE ON APPROPRIATIONS,
Washington, DC.

The subcommittee met at 9 a.m., in room SD-192, Dirksen Sen-
ate Office Building, Hon. Arlen Specter (chairman) presiding.

Present: Senators Stevens, Specter, Harkin, Kohl, Murray, and
Landrieu.

DEPARTMENT OF HEALTH AND HUMAN SERVICES

OFFICE OF THE SECRETARY

STATEMENT OF TOMMY G. THOMPSON, SECRETARY OF HEALTH AND
HUMAN SERVICES

OPENING STATEMENT OF SENATOR ARLEN SPECTER

Senator SPECTER. This meeting of the Subcommittee for Labor,
Health, Human Services and Education will now convene.

We are pleased to have the distinguished Secretary of the De-
partment of Health and Human Services, former Governor of Wis-
consin, the Honorable Tommy Thompson. This is your first appear-
ance before our subcommittee on a formal basis, but both Senator
Harkin, the distinguished ranking member, and I have had oppor-
tunities to meet with you and talk about priorities, your plans, and
our inputs into the very very important Department which you are
heading.

The Department has discretionary funding under the administra-
tion’s budget this year for $51.5 billion, which is approximately
$2.5 billion above the fiscal year discretionary allowance for the
year we are in now. There are a great many very, very, important
programs which your Department is administering. You have come
up with increases in some very important areas, and there have
been some decreases in some important areas which we will want
to discuss with you.

In the interest of time, I am going to ask that my full statement
be included in the record. As I told the Governor yesterday and
again this morning, these days are all busy, and we appreciate you
coming over early for a 9 a.m. session. The judiciary committee has
a session at 10 a.m., which I expect to Chair shortly after it is con-

(27)
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vened for Senator Hatch, and I know Senator Harkin has commit-
ments, so we will move right along. I am now delighted to yield to
my partner, Senator Tom Harkin.

OPENING STATEMENT OF SENATOR TOM HARKIN

Senator HARKIN. Thank you very much, Mr. Chairman, and
again, it is always a pleasure to work with you in your capacity as
chairman of this very important subcommittee. It is my pleasure
also to welcome Secretary Thompson today to testify about the
2002 budget.

First of all, Mr. Secretary, I am pleased to see that both NIH and
community health centers have received significant increases in the
budget. Kudos to you and to the President for that.

I am also glad that you have continued funding for the construc-
tion of new laboratories at the Center for Disease Control and Pre-
vention, Atlanta. I understand you visited there yourself and saw
how important this work is and how those old buildings need to be
upgraded——

Secretary THOMPSON. Thank you very much, Senator.

Senator HARKIN. So I am really happy that you did that.

I am also encouraged that the administration has shown strong
support for the real choice system change grants by including them
in the President’s new freedom initiative for people with disabil-
ities. The chairman and I worked hard to include funds for these
grants in last year’s bill, and we look forward to working with you
on this and other Medicaid reforms that will allow people with dis-
abilities and the elderly to live at home in the communaity.

I might just paraphrase as an aside here, Mr. Secretary, when
the President came and met with the Democratic caucus, we had
a Democratic group meeting here a month or two ago or something,
and he came and visited us. He said that money ought to follow
an individual, not a program. You ought to focus on the individual,
and the President is right on that.

When it comes to people with disabilities, that the money——

Secretary THOMPSON. That’s true.

Senator HARKIN [continuing]. Ought to follow the person with
the disability rather than a program, and if the person wants to
live in the community, they ought to be able to do that. And so I
said, we need some changes in Medicaid. He took notes on that, so
I know that it registered with him. I am glad to see that you are
continuing this program and hopefully we will be able to help get
the funds for it.

On a little other down note, though, I am disappointed that there
are some other public health programs and a number of programs
for children that did not fare as well, Mr. Secretary. A few weeks
ago on the budget debate, Senator Specter and I worked on an
amendment that was passed, that shifted money from the tax cut,
mostly to education, but there was also money in there to make
sure that kids could get ready to learn.

In 1989, President Bush, then Governor Bush and the Nation’s
Governors met in Charlottesville, West Virginia.

Secretary THOMPSON. That is correct.

Senator HARKIN. And they came up with some national goals for
schools, education. The first goal was that every child should be
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ready and able to learn by the year 2000. Last year has come and
gone and we have not gotten there. Well, I do not think that we
ought to give up on it, we ought to just recommit ourselves to it.
So I guess what I'm talking about is Head Start, an early learning
fund, and quality child care, programs that come under your pur-
view at your department. There were monies in the amendment to
fully fund the Head Start program, and to fund the early learning
fund at the authorized level.

Now I have got to tell you that I am disappointed that the budg-
et eliminates the early learning fund, and I hope we can work to
get that back in, Mr. Secretary.

The budget also cuts child care funding for infants and toddlers,
and there is no expansion for Head Start. Now I am not going to
say that this is absolutely certain, but from our initial read of the
Head Start funding for next year, it looks as though about 2,500
kids are going to be cut out of Head Start under the budget. Now,
if I am wrong, I would like to be proven wrong on that, but from
the initial run that we have seen on that, with all of the quality
programs and stuff built in there, the discretionary money that is
left over will actually serve 2,500 kids less next year.

Take a look at that please. I am not certain that is true, but that
is the first kind of run we took. If that is the direction we are
going, we have to do more under your purview on that.

So these are priorities that I hope to work with you and other
members of the subcommittee on, to do.

Now, one last note, Mr. Secretary.

Secretary THOMPSON. Yes.

Senator HARKIN. In Iowa and in Wisconsin and in a lot of other
States, our people are paying as much in for Medicare as any other
State in the Nation, but what we get back, our reimbursement rate
in Towa is $2,900, and in Louisiana it is $7,000. I do not know
where Alaska falls, but I bet it is down there somewhere.

And so, what I am saying, there is such a huge disparity in our
reimbursement rates, I think Wisconsin is probably right down
there with us someplace too, I think, so it is unfair to seniors in
Iowa and those who live in rural States. If we just looked at the
average for the United States and take where Iowa is in that aver-
age, we are losing a billion dollars a year that we have by rights
coming in to take care of our elderly.

Secretary THOMPSON. Senator, when I was Governor of Wis-
consin, I would have changed our reimbursement rate for ITowa. We
got treated even worse.

Senator HARKIN. You were worse than Iowa? Well, we are next
to last, and I know you are not the last now, so you must be up
al];ove us somewhere right now, but you know what I am talking
about.

Secretary THOMPSON. I know.

Senator HARKIN. And we are going to introduce legislation to ad-
dress this and try to get a better national average, and I hope to
work with you on this issue. Thank you, Mr. Secretary.

Secretary THOMPSON. Thank you, Senator.

Senator SPECTER. Thank you very much, Senator Harkin. We are
joined today by our distinguished chairman of the full committee,
Senator Stevens.
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OPENING STATEMENT OF SENATOR TED STEVENS

Senator STEVENS. Thank you very much, Mr. Chairman. Mr. Sec-
retary, we are delighted you are taking on this task and with your
background we are even more delighted, because we know what
you have done in your own State. I am really pleased that you have
stopped by to visit me, and I am sure you are visiting everyone else
to talk over the future of your area.

I want you to know that I am concerned about the progress of
keeping our commitment to double NIH funding. I really commend
Senator Specter and Senator Harkin for their initiative in carrying
this forward. Baby boomers are coming at us fast and if we do not
get this science completed in order to deal with their problems in
a different way than we have dealt with our generation, I think it
is going to be extremely costly for the United States. The invest-
ment that we are going to make in health care research I think will
pay off great dividends.

I do support your efforts and the administration’s efforts—I think
Senator Bond has been the leader up here on this concept—to dou-
ble funding for community health centers. However, I have to tell
you that until this year, my state received only $7 million out of
the total of $1.1 billion for community health centers. I found that
the authorizing legislation and the regulations in your department
hinder smaller rural isolated communities like those we have in
our state from participating in that program. I hope that the com-
munity health center legislation that we develop to reauthorize this
program will eliminate those barriers to the participation of fron-
tier communities in America in the community health center pro-
gram.

Your budget eliminates the funding for what we call our Denali
Commission, to build clinics in remote Bush communities in Alas-
ka. There are 271 of those, Mr. Secretary. I hope to get you up to
see our state soon, not just to the capital and our major city, but
out to the Hooper Bays and the Scammon Bays, and the various
areas that have tremendous problems.

Forty percent of the 271 native villages do not have water and
sewer systems. And these are communities that have no tax base,
they are completely surrounded by federal property. They have un-
employment rates in excess of 80 percent on a structural basis.
There is no way that they can develop their own funds for health
services.

We developed the Denali commission so it could handle funds
from several different agencies, merge them together, and do a
comprehensive development in each village, instead of going into
one village with water and sewer one year, and into another one
the next year, and having different concepts coming in from HUD
or from EPA. We have tried to put them all together so that when
they go to the village, they do a comprehensive job that is less ex-
pensive and more productive in terms of producing good benefits.

It is one of the things I hope you really look at, because we put
an overhead ceiling of 5 percent on the Denali commission. The
overhead at your department is 30-plus percent on monies that go
to rural areas. There is just no reason to handle money that way,
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particularly when several departments are needed to deal with the
problems of one single small rural village.

I think if you take the time to come up, we can show you how
you can be of great help and save money in the long run.

The one really sad thing I want to discuss with you, and Senator
Harkin has already mentioned that, and that’s the initiative I de-
veloped which was called the Early Learning initiative. Your budg-
et eliminates $20 million for that. It is not a lot of money, and I
do support the first lady’s reading program. There is no reason not
to have them both.

But the early learning initiative is a comprehensive approach to
preparing children for school and I think it is absolutely essential
in these times. We listened to the Secretary of Education yesterday
concerning the problems of reading throughout the country, and it
seems that no matter how much money we put into the Depart-
ment of Education, the reading levels are not going up. This is one
small amount that will, we believe, bring those reading skills up
more rapidly than much of the billions of dollars that have been
spent in the past, so I urge you to take a look at that.

But again, I welcome you and look forward to working with you,
and I am sure that it is going to be an interesting time for you.
I appreciate your service. Thank you very much.

Secretary THOMPSON. Thank you very much, Senator Stevens.

Senator SPECTER. Thank you very much, Senator Stevens.

Our practice, Mr. Secretary, is to put your full statement in the
record and ask you to hit the highlights and summarize it as you
see fit, so the floor is yours.

Secretary THOMPSON. Senator Stevens, before you leave, I would
just like to say thank you, and I will be looking forward to trav-
eling to Alaska this summer and discussing it with you, and I hope
to be working with you on the Denali Commission.

Senator STEVENS. Let me see if I can develop some of your other
skills.

SUMMARY STATEMENT OF HON. TOMMY G. THOMPSON

Secretary THOMPSON. I am not very good at it but I will certainly
try, and if the chairman asks me to do it, I will do it.

Good morning, Chairman Specter, and thank you for your kind
introduction and your friendship for many years and I appreciate
that. And Senator Harkin, thank you for doing the wonderful job
you do in the neighboring State of my home State. I have watched
you with a great deal of interest and support for many years, and
I apologize to you for not being able to get to see you personally,
but I will be making every attempt to do so very quickly. I want
to meet all the Senators in their office, and I look forward to that.

I am honored, Senators, to appear before you today to discuss the
President’s fiscal year 2002 budget for the Department of Health
and Human Services. I will make this very short, because I know
both of you have to leave and I know you want to ask questions
and I want to answer them.

But several weeks ago I appeared before the colleagues of the
Senate Budget Committee to discuss the President’s fiscal year
2002 budget framework. Since that time, much has been written
and said about selected portions of our budget. Some unfair and
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some inaccurate charges have been leveled against it. That is why
I am so very pleased today to have this opportunity to appear be-
fore you to discuss our detailed budget proposal. I am confident
that a review of the full details of our budget will demonstrate that
we are proposing a balanced responsible approach to building a
strong and healthy America.

The budget before you today keeps the promises the President
has made. It proposes new and innovative solutions for meeting the
challenges that face the nation. Our proposal increases support for
America’s children and families, enhances the ground breaking re-
search being sponsored by the National Institutes of Health, and
I want to thank both senators for being so supportive of the NIH.

Again, the modernization of Medicare expands access to health
care and reforms the way the department operations are managed.
Mr. Chairman, the total HHS request for fiscal year 2002 is $468
billion. The discretionary component totals $55.5 billion, and the
amount before this committee totals $300 billion in budget author-
ity, of which $52 billion is discretionary.

I know, Mr. Chairman, you have been very interested in NIH, as
I have. I want to tell you that there is just some wonderful things
going on up at NIH. And as you know, and you have been up there
several times, and we are so close in so many areas, it is truly an
exciting time to be Secretary of this Department and be involved.

Senator Harkin, I appreciate your support of CDC. I have been
down there. I do not know if you know this, but we are currently
renting 22 buildings all over the city of Atlanta. I went down there
and looked at it, and it is a crazy way to run it. We have land
there, we have got an opportunity to build something that every-
body in America can be proud of. And I pushed very hard to get
the money of $150 million for new laboratories there. I would like
to consolidate the 22 areas into one beautiful college campus that
is going to do the things necessary for CDC, and I appreciate your
support.

Senator HARKIN. I will back you any way I can.

Secretary THOMPSON. I know that, and I appreciate that.

In regards to women’s health, we have put in a great deal of ad-
ditional money for women’s health because it is so important. We
also have put a lot of money into children.

PREPARED STATEMENT

I could go on, but I think I would much rather stop at this time,
Senators, and Senator Murray, it is a pleasure to be in front of you
as well. I know you have lots of questions, and I would just as soon
answer your questions, and I will leave the rest of my written re-
marks for you to put in the record if that would be okay.

hSenator SPECTER. That is fine, Mr. Secretary. We appreciate
that.

[The statement follows:]

PREPARED STATEMENT OF HON. ToMmMY G. THOMPSON

Good Morning, Chairman Specter, Senator Harkin, and members of the Sub-
committee. I am honored to appear before you today to discuss the President’s fiscal
year 2002 budget for the Department of Health and Human Services.

Several weeks ago, I appeared before your colleagues on the Senate Budget Com-
mittee to discuss the President’s fiscal year 2002 budget framework. Since that
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time, much has been written and said about selected portions of our budget, and
some unfair and inaccurate charges have been leveled against it. This is why I am
so pleased to have the opportunity to appear here today to discuss our detailed
budget proposal. I am confident that a review of the full details of our budget—not
selected pieces of it—will demonstrate to one and all that we are proposing a bal-
anced, responsible approach to building a strong and healthy America.

Part of this approach involves taking another look at the way we do things on
the national level. We must no longer be content to do things a certain way because
“that’s how we’ve always done it”; but must instead be willing to reform our busi-
ness practices and seek innovative ways to manage our programs. And while we
know that the Federal Government has an important role to play, we must also rec-
ognize that we must look to others—to State, local, and tribal governments, to com-
munity and faith-based organizations, to the private sector, and to academic institu-
tions—for new and creative approaches to solving public problems. The President
and I share this view, and I am proud to say that it is manifested in the budget
he has put forward.

The budget I present to you today keeps the promises the President has made and
proposes new and innovative solutions for meeting the challenges that face the na-
tion. Our proposal increases support for America’s children and families; enhances
the groundbreaking research being sponsored by the National Institutes of Health
and protects public health; begins the modernization of Medicare and expands ac-
cess to health care; and, invests in infrastructure and reforms the way the Depart-
ment’s operations are managed. The HHS budget also reflects the President’s com-
mitment to a balanced fiscal framework that puts discretionary spending on a more
reasonable and sustainable growth path; protects Social Security, Medicare, and
other priority programs; continues to pay down the national debt; and, provides tax
relief for all Americans.

Mr. Chairman, the total HHS request for fiscal year 2002 is $468.8 billion (out-
lays). The discretionary component totals $55.5 billion (budget authority). The
amount before this Committee totals $300.7 billion in budget authority, of which
§5é.4 billion is discretionary. Let me now discuss some of the highlights of the HHS

udget.

INCREASING SUPPORT FOR AMERICA’S CHILDREN AND FAMILIES

The HHS budget substantially increases our investment in children. Overall, the
President’s budget provides nearly $3 billion in increased spending for children’s
programs in this Department. The budget includes both increases for existing pro-
grams and investments in a number of new programs designed to fulfill President
Bush’s commitment to making sure that no child is left behind. This administration
recognizes that America’s children and families are its strength, and this budget re-
flects our commitment to helping them thrive and prosper. Our budget also in-
creases support for the charitable organizations that can make such a difference in
people’s lives.

After School Certificates

One of the lessons I learned during my years as Governor of Wisconsin was that
for people to move from dependency to success in the workforce, you had to be will-
ing to invest in programs that support working families. One of the most important
things that we as a government can do to help working families is to assist them
in obtaining high-quality child care. Last year the Congress voted to provide a sub-
stantial increase in child care funding, and this year we are asking you to take an-
other step to help working parents and their children be successful. The President
has requested a total of $2.2 billion for the Child Care and Development Block
Grant and has proposed to specifically dedicate $400 million for After School Certifi-
cates within the block grant. These certificates would help low-income working par-
ents to pay for the costs of after school care for up to 500,000 children who are less
than 19 years old. We expect these after school activities to also have a strong edu-
cational component, helping children to achieve success in school.

Promoting Safe and Stable Families and Independent Living

Our budget takes a number of steps to help protect our most vulnerable and at-
risk children and to help them live safe and productive lives. First, we propose to
create a new $67 million discretionary program within the Promoting Safe and Sta-
ble Families program to mentor children of prisoners. This initiative will provide
grants through States, to assist faith and community-based groups in providing a
range of activities to assist children of prisoners and probationers, including family-
rebuilding programs that will help to reunite children and parents once the parent
is released from prison if it is in the best interests of the child. Our budget also
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proposes a $200 million increase in mandatory funding for the Promoting Safe and
Stable Families program, which supports State and Tribal child welfare agencies in
carrying out family preservation and support services and adoption promotion and
support programs. We also propose an additional $60 million for the Independent
Living program. These funds would be used to provide vouchers, worth up to $5,000,
to youths who are aging out of foster care so that they can obtain the education and
training they need to lead productive lives. Funds could be used to pay for either
college tuition or vocational training.

Maternity Group Homes

One of the toughest problems we face in trying to end the cycle of dependency
is children having children. These teenage mothers have often suffered abuse or ne-
glect and may not have a safe and supportive family environment in which to raise
their babies. To begin removing the obstacles to success that these mothers and
their children face, we are proposing $33 million for a new Maternity Group Homes
program. This program will support efforts to work with organizations that operate
community-based, adult-supervised group homes for teenage mothers and their chil-
dren, as well as to provide certificates to young mothers to obtain supportive serv-
ices. These homes will provide a safe and nurturing environment for young mothers
while offering the support necessary to help them and their children to improve
their lives.

Promoting Responsible Fatherhood

Helping young mothers is an important part of our program to assist America’s
families, but it is also important that we recognize the critical role that fathers play
in the lives of their families. The unfortunate reality is that nearly 25 million chil-
dren do not live with their fathers, and studies show that these children are far
more likely to experience poverty and suffer problems in school than children who
live with both parents. Our budget framework includes $64 million to begin an ini-
tiative to promote responsible fatherhood by providing competitive grants to faith-
based and community-based organizations that work to strengthen the role that fa-
thers play in their families’ lives. These funds will be used to support programs that
help low-income and unemployed fathers and their families to avoid dependence on
welfare, and to fund programs that promote successful parenting and marriage. Of
these funds, $4 million will be used for special projects of national significance.

Compassion and Charitable Giving

The President has been a leader in recognizing the important role that charitable
organizations play in delivering services to the public, and we are proposing a num-
ber of steps to increase Federal support for these groups. First, we are requesting
$89 million to establish a Compassion Capital Fund. Through public and private
partnerships, these resources will be used to provide start-up capital and operating
funds to qualified charitable organizations so that they can expand or emulate
model social services programs. Funds will also support research on “best practices”
among charitable organizations. Our budget also includes $3 million to establish a
Center for Faith-Based and Community Initiatives in the Department in accordance
with the President’s recent Executive Order. Finally, we have included a proposal
to encourage States to provide tax credits for contributions to designated charities
that work to address poverty. Under this proposal, States would be allowed to use
Federal funds provided through the Temporary Assistance for Needy Families pro-
gram to partially offset revenue losses that resulted from the tax credits.

Head Start

Head Start is the Nation’s largest early childhood education program. The Head
Start program helps to ensure that low-income children start school ready to learn
and, to that end, provides a range of comprehensive child development and health
services. The President proposes to revitalize Head Start by making school readi-
ness skills such as pre-reading and numeracy the program’s top priorities. For fiscal
year 2002, the budget proposes a total of $6.3 billion for Head Start, an increase
of $125 million. These funds will allow Head Start to serve 916,000 children, includ-
ing 55,000 in Early Head Start, and to maintain a competitive salary for teachers.

ENHANCING SCIENTIFIC AND HEALTH CARE QUALITY RESEARCH

Advances in scientific knowledge have provided the foundation for improvements
in public health and have led to enhanced health and quality of life for all Ameri-
cans. Our fiscal year 2002 budget enhances support for scientific research as well
as for research to improve the quality of the Nation’s health care system.
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Biomedical Research Sponsored by the National Institutes of Health

The National Institutes of Health (NIH) is the largest and most distinguished bio-
medical research organization in the world. The research that is conducted and sup-
ported by the NIH, from the most basic research on biological systems to the suc-
cessful mapping of the human genome, offers the promise of breakthroughs in pre-
venting and treating any number of diseases. A top priority for this Administration
is ensuring that the NIH continues to have the resources necessary to help turn
these promises into a reality.

This budget keeps the President’s commitment to double NIH’s fiscal year 1998
funding level by fiscal year 2003. For fiscal year 2002, we are proposing an increase
of $2.75 billion, which will be the largest dollar increase ever for NIH. This funding
level will enable NIH to support over 34,000 research project grants, the highest
level in the agency’s history. NIH will expand its focus on four research areas that
show the greatest potential for yielding new scientific breakthroughs: genetic medi-
cine, clinical research, interdisciplinary research, and health disparities.

With any large increase in resources, there also comes the increased challenge of
making sure that those resources are managed properly. I take this responsibility
very seriously, and NIH will be working to develop strategies to ensure that we are
managing taxpayer dollars in the most efficient and effective way.

Patient Safety and Health Care Quality

The Agency for Healthcare Research and Quality (AHRQ) is the Federal agency
with primary responsibility for research on the Nation’s health care system and is
HHS’s lead agency for improving patient safety and the quality of everyday health
care. The fiscal year 2002 budget provides a total program level of $306 million for
AHRQ, an increase of $36 million or 13.5 percent over fiscal year 2001.

AHRQ will devote a total of $53 million to continue the work this Committee first
funded 1n fiscal year 2001 to identify ways to reduce medical errors. These funds
will support activities to research the causes of medical errors, develop and test new
technologies to reduce medical errors, test reporting strategies, and improve train-
ing. Earlier this week, I announced the establishment of a new Patient Safety Task
Force within the Department in which AHRQ will collaborate with FDA, CDC, and
HCFA to improve existing reporting systems on patient safety. HHS seeks to de-
velop a robust, anonymous database of information on errors and adverse events
that can be used to find new and better ways to improve patient safety.

Our request includes a $26 million increase for research on health care quality
and cost-effectiveness. Like you and many others, we are reviewing the recent rec-
ommendations by the Institute of Medicine for research to improve the quality of
health care. Once that review is complete, I expect that an appropriate portion of
these resources will be directed toward the recommendations that we conclude
should be given the highest priority. I also expect the findings of this and other re-
search on patient safety, which have emphasized the importance of encouraging and
rewarding the development of health care systems that encourage safer and higher-
quality care, to guide our efforts to improve Medicare, Medicaid, and other govern-
ment health programs.

IMPROVING MEDICARE AND EXPANDING ACCESS TO QUALITY HEALTH CARE

Of all the issues confronting this Department, none has a more direct effect on
the well-being of our citizens than the quality of health care. Our budget proposes
to improve the health of the American people by taking important steps to improve
Medicare, including the addition of a prescription drug benefit, and by directing
funds to various initiatives aimed at expanding access to health care.

Modernizing Medicare

The Medicare program has been the center of our society’s commitment for ensur-
ing that all of our seniors enjoy a healthy and secure retirement. Honoring this com-
mitment means not only making sure that the program is financially prepared for
the wave of new beneficiaries that the aging of the baby-boom generation will bring,
but also ensuring that current beneficiaries have access to the highest quality care.
As an interim step, the President has put forward an Immediate Helping Hand
(IHH) prescription drug proposal. This proposal provides $46 billion over 5 years to
help States provide prescription drug coverage immediately to beneficiaries with
limited incomes or high drug expenses. This proposal, which will sunset in fiscal
year 2005 or as soon as legislation to strengthen Medicare including a prescription
drug benefit is enacted, would provide immediate coverage for up to 9.5 million
beneficiaries.

We also believe, along with many members of Congress who have supported and
continue to support bipartisan efforts to strengthen Medicare, that we must take
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steps to improve Medicare as soon as possible. Inadequate prescription drug cov-
erage is only the most obvious gap in Medicare benefits. Today, Medicare covers
only 53 percent of the average senior’s annual medical expenses, and the options
available to seniors to help them limit these expenditures are declining. In addition,
Medicare is facing a looming fiscal crisis. A full assessment of the health of both
the Part A and Part B Trust Funds reveals that spending exceeds the total of tax
receipts and premiums dedicated to Medicare and that financing gap is expected to
widen dramatically. Even without the financing problem, Medicare modernization
would be necessary to ensure beneficiaries get high quality health care. President
Bush proposes to devote $156 billion (including funding for Immediate Helping
Hand) over the next 10 years to a set of improvements in Medicare that are ur-
gently needed. These Medicare modernizations include taking steps to make better
coverage options available, to assure that all seniors have affordable access to pre-
scription drugs, to provide better options for high out-of-pocket expenses, particu-
larly for low-income seniors, and to ensure that Medicare has greater overall finan-
cial security.

Expanding Community Health Centers

Our budget also proposes steps to strengthen the health care safety net for those
most in need. Community Health Centers provide high quality, community based
care to approximately 11 million patients, 4.4 million of whom are uninsured,
through a network of over 3,000 centers in rural and urban areas. The President
has proposed to expand and increase the number of health center sites by 1,200 by
fiscal year 2006, and to double the number of individuals without alternative cov-
erage who are served by the centers. As a first installment of this multi-year initia-
tive, we propose to increase funding for Community Health Centers by $124 million.
We will also be looking at ways to reform the National Health Service Corps so as
to better target placement of providers in areas experiencing the greatest shortages
of health professionals.

Increasing Access to Drug Treatment

The problems caused by substance abuse affect not only the physical and mental
condition of the individual, but also the well-being of society as a whole. Nationwide,
approximately 2.9 million people with serious substance abuse problems are not re-
ceiving the treatment they desperately need. To help close this treatment gap, we
propose to increase funding for substance abuse treatment by $100 million. Of these
funds, $60 million will be used to increase the Substance Abuse Block Grant, the
primary vehicle for funding State substance abuse efforts, and $40 million will go
to increase the number of Targeted Capacity Expansion grants, which seek to ad-
dress the treatment gap by supporting strategic and rapid responses to emerging
areas of need, including grants to organizations that provide residential treatment
to teenagers.

Organ Donation

Our budget supports an initiative very close to my heart. Approximately 75,000
patients are awaiting organ transplants, far above the number of available donors.
In fact, organ transplants in 2000 totaled 22,827, an increase of 1,172 over the
21,655 transplants that occurred in 1999. The number of living donors rose from
4,747 in 1999 to 5,532 in 2000, an increase of 16.5 percent, the largest 1-year jump
ever recorded. While I am encouraged by the progress that has been made in the
last year, there is still a very long way to go. To tackle this problem, I launched
a new national initiative, on April 17th, to encourage and enable Americans to “Do-
nate the Gift of Life”. I am beginning a national “Workplace Partnership for Life”,
in which employers, unions and other employee organizations can join in a nation-
wide network to promote donation. I released a model organ and tissue donor card,
incorporating proven elements from today’s donor cards and have ordered an imme-
diate review of the potential of organ and tissue registries where donors’ wishes
could be recorded electronically and made available to families and hospitals when
needed. I have also made a pledge to create a national medal to honor the families
of organ donors and will create a model curriculum on donation for use in driver
education courses, to be offered to states and counties nationwide. And, let me tell
you, this is just the beginning. I intend to do everything I can to increase organ
donation throughout America and to create the most comprehensive effort ever in
our nation regarding donation and transplantation.

INVESTING IN INFRASTRUCTURE AND REFORMING MANAGEMENT

For any organization to succeed, it must never stop asking how it can do things
better, and I am committed to seeking new and innovative ways to improve the
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management of our programs. But we must also recognize that we do a disservice
to all who rely on this Department if we do not provide the resources necessary to
effectively administer our programs. In preparing our budget, we began the process
of evaluating the programs and business practices of this Department and identi-
fying the areas where we can do a better job of managing taxpayer resources, as
well as those areas where new investments are required if we are to successfully
administer our operations.

HCFA Management Reform

One of the most important management reforms we will pursue is the improve-
ment of the Health Care Financing Administration (HCFA). I have often referred
to HCFA as the agency people love to hate; and I recognize that patients, providers,
and States have legitimate complaints about the scope and complexity of the regula-
tions and paperwork that govern the Medicare, Medicaid, and State Children’s
Health Insurance programs. At the same time, we must recognize that in the last
few years HCFA has been tasked with implementing several pieces of major legisla-
tion and its responsibilities have grown more complex with each new major
healthcare law or budget reconciliation.

Concerns about HCFA’s management capabilities have been raised in several
General Accounting Office reports, including the High Risk Series: An Update (Jan-
uary 2001) and Financial Management: Billion in Improper Payments Continue to
Require Attention (October 2000). HCFA management reform is an Administration
priority. HCFA will undertake a major effort to modernize and streamline its oper-
ations to effectively manage current programs and implement new legislation. In
particular, HCFA’s role in a modernized Medicare program needs to be carefully
considered. This may require substantial changes in HCFA’s mission and structure.
My goal is to assure that HCFA’s resources are focused as effectively as possible
on improving quality and limiting costs for Medicare beneficiaries, limiting burden
for providers, and increasing efficiency for taxpayers.

The budget proposes an increase of $109 million, or 5 percent, for HCFA program
management. Included in the HCFA program management budget is an increase of
$36 million, for a total of $53 million, to support the development of the HCFA Inte-
grated General Ledger Accounting System (HIGLAS). HCFA currently relies on sev-
eral financial management systems to account for the hundreds of billions of dollars
spent on Medicare benefits, and most contractors do not use double entry accounting
methods or claims processing systems with general ledger capabilities. This system
requires financial statements to be imputed manually, increasing the risk of admin-
istrative and operational errors and misstatements. HIGLAS will provide a uniform
Medicare accounting system that will help to detect and collect money owed to the
Medicare Trust Funds, retain a clean opinion on financial statements without more
expensive, alternative efforts, and comply with financial management statutory re-
quirements.

I am also committed to reforming HCFA’s antiquated and inefficient contracting
system. We are considering a number of options in this area including: allowing car-
riers who are not health insurance organizations to become Medicare contractors;
allowing the Secretary (as opposed to the Part A provider) to contract for and assign
fiscal intermediaries to perform claims processing, claims payment, communications,
audit functions, renewing contracts, and transferring functions; and replacing cur-
rent special provisions for terminating contracts with more standard terms and con-
ditions embodied in the Federal Acquisition Regulation (FAR). In addition, I am in-
cluding in the budget $115 million in new proposed user fees for duplicate and
paper claims processing. We will work hard to enact these fees, which will help to
improve the efficiency and lower the cost of processing Medicare claims.

Revitalizing Laboratories and Scientific Facilities

It is critical that we invest in the modernization of the laboratories and scientific
facilities, for obsolete facilities affect our scientific readiness and compromise our
ability to retain the top scientists. Our budget includes funds to continue the revital-
ization of key facilities at the Centers for Disease Control and Prevention and the
National Institutes of Health. We are requesting $150 million for buildings and fa-
cilities at the Centers for Disease Control and Prevention, which will support con-
struction of a laboratory facility dedicated to handling the most highly infectious
pathogens, such as Ebola, and construction of an Environmental Toxicology Lab.
The budget also requests $307 million for intramural buildings and facilities at the
National Institutes of Health to support projects such as the construction of the
John Edward Porter Neuroscience Research Center and a centralized, multi-level
animal facility.
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Enhancing Coordination and Reducing Duplication of Operating Systems

The only way that this Department can effectively serve its many clients is if we
commit to making the necessary investments in our management and infrastruc-
ture. One of the challenges in a large, decentralized Department such as HHS is
finding ways to bring together diverse activities and to develop coordinated systems
for managing our programs. Our budget provides the resources necessary to begin
the process of streamlining our financial management and information technology
systems so that we can enhance coordination across the Department and eliminate
unnecessary and duplicate systems.

For financial management, we propose to invest $50 million, which includes fund-
ing for the new HCFA accounting system, to move toward a unified financial ac-
counting system. The Office of Inspector General has cited problems with the De-
partment’s current system structure, which involves five separate accounting sys-
tems operated by multiple agencies. We plan to replace these antiquated systems
with unified financial management systems that will increase standardization, re-
duce security risks, allow HHS to produce timely and reliable financial information
needed for management decision-making, and provide accountability to our external
customers.

In the information technology arena, we are proposing $30 million for a new Infor-
mation Technology Security and Innovation fund. Currently, the Department’s infor-
mation technology systems are highly decentralized, heterogeneous, and vulnerable
to exploitation. Funds would be used to implement an Enterprise Infrastructure
Management approach across the Department that would minimize our
vulnerabilities and maximize our cost savings and ability to share information. With
this approach, we will be able to reduce duplication of equipment and services and
be better able to secure our systems against viruses and network intrusion.

As the largest grant-making agency in the Federal Government, this Department
will also continue to play a lead role in the government-wide effort to streamline,
simplify, and provide electronic options for the grants management processes. As
part of the Federal Grant Streamlining Program, we will work with our colleagues
across the government to identify unnecessary redundancies and duplication in the
more than 600 Federal grant programs and to implement electronic options for all
grant recipients who would prefer to apply for, receive, and close out their Federal
grant electronically.

Redirecting Resources and Enhancing Flexibility

Being a wise steward of taxpayer resources means not only recognizing where you
need to invest but also where resources can be redeployed to more effective uses.
In preparing our budget, we carefully reviewed each agency, identified areas where
funding could be redirected, and made targeted reductions in selected programs. The
fiscal year 2002 budget eliminates $475 million in earmarked projects and $155 mil-
lion in funding for activities that were funded for the first time in fiscal year 2001.
In addition, the budget shifts $597 million from programs that are duplicative, or
whose goals are better met through other avenues, to higher priority activities. And,
to assist in financing other high priority activities, the budget expands the use of
Public Health Service Evaluation funds. These decisions helped to meet our goal of
moderating the large increases in discretionary spending that have occurred over
the last few years and putting the budget on a more sustainable growth path for
the future.

This Administration is also committed to giving States greater flexibility to man-
age public health grant programs. Our budget proposes to give States expanded au-
thority to transfer funds among public health grants, thereby enabling them to
make more efficient and effective use of Federal resources and to target and reallo-
cate funds to public health priorities identified at the State and local levels.

In addition to giving the States greater flexibility, I am seeking to increase my
transfer authority from one percent to six percent, to eliminate the restriction that
the transfer may not increase an appropriation by more than three percent, and to
make it Department-wide. I believe this transfer authority is a valuable tool for
managing the Department’s resources and will allow me to respond to emergency
needs or unforeseen events that would otherwise adversely effect a program or agen-
cy.

Continuously Evaluating and Improving Program Performance

The Government Performance and Results Act serves as an important tool for
making sure that this Department is not only doing the right things but that we
are doing them well. As in previous years, our budget request is accompanied by
the annual performance plans and reports. The performance measures and targets
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in these reports touch nearly every aspect of the Department’s multi-faceted mission
and detail a number of notable achievements, including:

—HCFA met its fiscal year 2000 target of reducing the Medicare error rate to 7
percent.

Auditors estimated improper payments at $11.9 billion, compared with $13.5
billion in fiscal year 1999. The error rate has fallen to roughly half of what it
was in fiscal year 1996, and HCFA is pursuing increasingly rigorous goals for
fiscal year 2001 and fiscal year 2002.

—The Administration for Children and Families (ACF) reported that 42.9 percent
of adult recipients of TANF became employed in fiscal year 1999. This is a pri-
mary indicator of success in moving families toward self-sufficiency. It improves
on the fiscal year 1998 baseline of 38.7 percent and exceeds the target of 42
percent.

—CDC reported a reduction of perinatal Group B streptococcal disease—the most
common cause of severe infections in newborns—by 70 percent from 1995 to
1999, exceeding the goal.

These are just a few of the dozens of impressive success stories found in the 13
performance plans and reports. GPRA has been and will continue to be an impor-
tant part of our effort to improve the management and performance of our pro-
grams.

WORKING TOGETHER TO BUILD A STRONG AND HEALTHY AMERICA

Mr. Chairman, the budget I bring before you today contains many different pro-
posals; but, the common thread that binds them all together is the desire to build
a strong and healthy America and to improve the lives of the American people. All
of our proposals, from enhancing scientific research to modernizing Medicare, from
expanding access to care to increasing support for the Nation’s children and fami-
liﬁs,hare put forward with these simple goals in mind. I know these are goals we
all share.

As you begin to consider our proposals, let me leave you with one final thought.
Senator Everett Dirksen said of the legislative process: “You start from the broad
premise that all of us have a common duty to the country to perform. Legislation
is always the art of the possible. You could, of course, follow a course of solid opposi-
tion, of stalemate, but that is not in the interest of the country.” Starting from this
premise, I am prepared to work with each of you to ensure that we develop a budget
for this Department that effectively serves the national interest. I would be happy
to address any questions you may have.

CENTERS FOR DISEASE CONTROL PREVENTION

Senator SPECTER. As is our practice, we will commence with 5-
minute rounds for each Senator.

I begin, Mr. Secretary, with the issue of the Centers for Disease
Control. The Centers have deteriorated just tremendously, and it
is a matter of some concern to me that there had not been action
by the last administration and a very competent Secretary of
Health and Human Services in alerting this subcommittee to the
deplorable conditions. I made a trip down there about a year ago,
and this subcommittee took the lead in putting in $170 million be-
cause the situation was so catastrophic.

My recent meeting with the representatives of the Center found
that they want $240 million. You have——

Secretary THOMPSON. $150 million.

Senator SPECTER [continuing]. $150 million, which is $25 million
down from our figure last year. And my question to you is, how do
you calculate $150 million, and is that really enough, or are the

eople at the Center really on the right track in asking for about
240 million?

Secretary THOMPSON. Well, I think you can make that argument,
Senator, but the truth of the matter is, there are 22 buildings that
we're renting, and I think it makes very good fiscal sense as well
as scientific sense to be able to consolidate those into one campus.
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Senator SPECTER. I went down there, and there is no doubt about
the consolidation. Let me ask you to do this. Let me ask you to
have your department take a look at the overall program, which is
a big one, in excess of a billion dollars as I understand it, and give
us a projection as to what we are going to have to spend next year,
the year after, so that we can make an evaluation of priorities as
to whether we think we need to shift some money.

Secretary THOMPSON. Okay. Well, Senator, I have already done
that, and that is why we put in $150 million. It is going to have
to be an ongoing $150 million in order to modernize and do it cor-
rect. If you want to accelerate it, you could do it at $175 million.
We cut back on some planning for the next building and we felt we
could do that in the next fiscal year, and we put some labs and so
on in this year.

Senator SPECTER. Let us take a look at your specific projections
and compare that with what the Center has in mind.

Secretary THOMPSON. Fine.

Se:inator SPECTER. And with what the other advocates have in
mind.

Secretary THOMPSON. My projections are not much different than
the Center’s.

Senator SPECTER. Well, the figures are a fair amount lower, but
let us take a look at the specifics.

Secretary THOMPSON. Absolutely.

STEM CELL RESEARCH

Senator SPECTER. There is not a whole lot of time, so let me
move to the issue of stem cells, which is a very important topic,
and note just very briefly for the record that when this issue broke
in November of 1998, this subcommittee had a hearing within a
couple of weeks. We have had seven hearings on the subject and
I think it is a fair assessment that the subcommittee, I know that
Senator Harkin and I are convinced that the stem cells which come
from embryos are vital for medical research.

A point which I think has to be emphasized, and you and I have
talked about this informally but just a word or two on the record,
is that these embryos are created for in vitro fertilization, there are
more created than necessary, and they are going to be discarded.
If there were any possibility that these embryos would turn into
human life, I would be the last to countenance using them for stem
cells. But when they are going to be destroyed, then the alternative
is to use them or lose them, in effect.

I know that there is another evaluation of the legal opinion
issued by general counsel for the Department of Health and
Human Services, which concluded that Federal funds may be used
for research on the stem cells, once they are extracted, but Federal
funds may not be used to extract the stem cells from the embryos.
And speaking as one lawyer to another, lawyers’ opinions are not
too hard to obtain on any given proposition.

My yellow light is up and so I will conclude the issue by asking
you for your perspective and what your plans are on handling this
stem cell matter.

Secretary THOMPSON. Thank you very much, Senator. You know
this is a very contentious issue and one in which I have been very
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much involved in from my prior life as the Governor of the State
of Wisconsin.

Stem cells are being evaluated by the Department, both by the
general counsel, and other legal opinions are being discussed, but
also scientific review is being done by NIH. Both of those reviews
will be to me, hopefully, by the first week in June. And as regards
to the process that is already in place, there are two applications,
and those applications are being reviewed, even if the hearing was
not postponed in April, they would not have been able to be funded
until next April. That still is possible, if in fact both reviews come
back consistent with your point of view, or if in fact Congress de-
cides to change the law, Senator.

HSei{nator SPECTER. My red light is on, so we turn now to Senator
arkin.

REGULATION OF TOBACCO BY FDA

Senator HARKIN. Thank you very much, Mr. Chairman.

Mr. Secretary, I have been pleased to hear your comments about
the need for FDA to regulate tobacco. Stick with it.

Secretary THOMPSON. I notice when I looked around, there were
not too many people behind me, except you, Senator.

Senator HARKIN. Well, stay out there, you are right on that issue
and you are going to get a lot of support because people are on your
side on this issue.

The tobacco companies, for example, you know that nitrosamines
for example, are highly carcinogenic. They have the technology to
reduce that, they are not doing that. That is one of the things that
FDA could do. But, I just want to say that, you know, we had—
the FDA issued in 1996 these regulations, and the Supreme Court
s}a;id they didn’t have the legislative authority with which to do
that.

But they said, the tobacco companies said they were going to vol-
untarily not market to kids, that they were going to not do that.
Well, they have been saying that for a long time. A recent Federal
Trade Commission report showed that in the first year after the
settlement, tobacco marketing expenditures went up 22 percent to
a record $8.24 billion per year, and much of the increase was in
marketing efforts that reached kids. Two for one discounts that re-
duced cigarette prices, payments to stores for high visibility shelf
displays, et cetera.

So I tell you, I personally believe the FDA needs to have the abil-
ity to rein in the industry and protect our kids. That is what FDA
is supposed to do, supposed to protect us are from unwarranted
drugs, unsafe foods, and cigarettes.

The regulations that FDA issued included a number of restric-
tions, including banning of outdoor advertising within a thousand
feet of schools, it would have allowed only black and white text ap-
pearing in publications with youth readership.

TOBACCO ADVERTISEMENTS

Senator HARKIN. I am going to ask Sabrina to hold this up. This
was in Cosmopolitan. 1,463,000 teenagers, they say mostly girls
read it, and that is the ad for Virginia Slims, and that is what
these young girls are reading. There is no question in my mind now
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why lung cancer now has overtaken breast cancer as the most per-
vasive cause of death among women in America today.

Secretary THOMPSON. Very true.

Senator HARKIN. It is true. And we are finding out more and
more that the tobacco companies have been targeting women and
young girls, getting them hooked young.

Well, T do not know that I have so much of a question, except
just to say, Mr. Secretary, I urge you to continue your efforts, and
I do not mean to put you on the spot or anything like that, but I
just want to know how you feel about the FDA having that kind
of authority to restrict this kind of advertising, to restrict where
they can put tobacco on store shelves, all the things that were in
the regulations that FDA issued in 1996 which the Supreme Court
took out, and which I hope we in Congress are going to address.

Secretary THOMPSON. This is a big issue, Senator Harkin, for me
and obviously for you, and I appreciate that. It is amazing that
165,000 women died last year which was directly caused by tobacco
smoking, and 30 percent of our teenagers in high school have tried
cigarettes—32 percent of our teenagers have tried a cigarette or to-
bacco in the last 30 days.

Senator HARKIN. How many?

Secretary THOMPSON. Thirty two percent. And the record shows
that if in fact you are able to prevent teenagers from smoking, that
there is an 80 percent chance that people will not smoke after they
reach age 21. So it is obvious that we have to address this problem.

In regards to regulation, really it is going to be up to Congress
if they can pass the bill. FDA should have some regulation, should
be able to do it, and I would welcome that opportunity, Senator.

Senator HARKIN. I appreciate your forthright statement.

Secretary THOMPSON. Thank you.

Senator HARKIN. My yellow light is on too. I have one question
about Medicaid and managed care for disabled, but I guess I will
have to wait for my second round.

Senator SPECTER. Senator Murray.

Senator MURRAY. Thank you very much, Mr. Chairman, and
thank you, Mr. Secretary.

Secretary THOMPSON. How are you, Senator?

Senator MURRAY. I am doing great. Good to see you here at our
committee, and I look forward to working with you on this very
very important piece of our budget.

I have a first question today about the nursing shortage, and I
think everyone of us have heard

Secretary THOMPSON. It is a real problem.

NURSING SHORTAGE

Senator MURRAY. There is a real shortage, I am very concerned
about it, and I see that the President proposed to redirect health
profession funds from physician education to professions like nurs-
ing, which is one step, but in talking to a number of our technical
schools and community colleges that do a lot of the initial training
on this, they are telling me that the impact has come from welfare
reform, which has changed the emphasis and only gives 1 year
credit for education, so that there is not an incentive for women
and men on welfare to go into nursing, because they don’t get the
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exemption long enough to get the training that they need. I think
it is really important to have some flexibility in the welfare pro-
gram to provide that education and training, and I just wanted to
find out if you would support extending that current 12-month edu-
cation work standard in order to meet the growing nursing needs
in our hospitals and nursing homes.

Secretary THOMPSON. If I could just broaden the question a little
bit, I would appreciate it, Senator Murray. Nursing shortage is a
severe problem in America and it is going to get worse, especially
for the nursing home industry.

Currently, we are 90,000 short for registered nurses, 250,000
short on CDNs, and it is very important that we address it, and
I applaud you for your leadership. It is also a big concern of mine
and the Department so we want to do something about it.

In regards to welfare reform, TANF is not going to be reauthor-
ized until next year, and I will be more than happy to work with
you to find ways on how we can encourage it, but I do not think
welfare reform is the cause for the nursing shortage. The nursing
shortage is caused by long hours and shortage, in the fact that the
working conditions have not been the best for nurses. What we
have to do as a Congress, and as an administration, we have to
look at ways to encourage that.

I think we also have to consider the possibility, and I know this
is not popular, but you are asking my opinion, so I think we are
also going to have to look at seeing how we might be able to en-
courage immigration avenues to encourage people that want to
come to the United States to go into the health professions.

I am very concerned about the future of nursing home industries
unless we get more CNAs. Projections are that the CNA shortage
is going to go from 250,000 possibility up to 400,000 in the near
future and that’s going to be a very serious problem for you, for me,
and for America.

Senator MURRAY. Well, I really appreciate the fact that you un-
derstand this and I want to work with you on this.

Secretary THOMPSON. I really want to work with you too. It is an
issue that is very near and dear to me.

Senator MURRAY. I agree that wages, long hours is a contributing
factor, but in talking to many of the facilities in my home State
that train and educate, particularly women obviously, into these
professions, there are not women applying, and one of the

Secretary THOMPSON. They are not, and we have to encourage
people to do that.

Senator MURRAY. And I think one way to encourage that and
help promote that would be to extend that education work standard
for 2 years specifically for a nursing program.

Secretary THOMPSON. I would be more than happy to work with
you on that, and I am very supportive of issues like that, and how
we can encourage more young people to go into the nursing profes-
sion.

CHILD CARE

Senator MURRAY. Very good, okay.
Another quick question. In the President’s budget he increases
funds for child care for older children, which I am pleased to see,
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but I also notice that he cuts Federal support for child care for
younger children by $200 million, which seems to go against the
welfare reform standards that have been advocated, which require
that even women with young children need to be in the work force
earning wages. Was there a study that showed that there was a
drop in the national needs for child care for younger children?

Secretary THOMPSON. No, but I have to dispute your conclusion.
I do not want to be in a position of being confrontational, but the
baseline was $2 billion, and the discretionary money. We are put-
ting in 200 million more, or a 10 percent increase, to $2.2 billion
for child care in the discretionary fund. And out of that discre-
tionary fund of $2.2 billion, the President says instead of just hav-
ing a block grant going back to the State, he wants to earmark
$400 million of that $2.2 billion, or the 10 percent increase plus the
additional $200 million, to allow for children between the ages of
13 and 19 to be able to have after school care. He thinks it is a
real serious problem. Instead of a cut, it is going to allow for
500,000 additional students to be taken care of under the program.

The second thing is, there also is the mandatory side of child
care, and that is a $150 million increase. So instead of a cut, there
has been a $350 increase in child care, a 10 percent, and a total
of $4.9 billion totally, and that is $350 million over what it was last
fiscal year 2001.

Senator MURRAY. Thank you for that, and I know my time is up.
I do want to talk to you at some point about the SCHIP program.

SCHIP

Secretary THOMPSON. Sure, I would love to talk about it.

Senator MURRAY. My question is one that is penalized for where
we have gone with that, and I would like to talk to you about some
flexibility in that program so my state and others that have been
trying to do the right thing are able to fall into that program.

Secretary THOMPSON. Your Governor, I think, has been in to see
me on it.

Senator MURRAY. Good, thank you.

Senator SPECTER. Thank you, Senator Murray. Senator
Landrieu.

HEALTH CARE

Senator LANDRIEU. Thank you. And Mr. Chairman, this is my
first meeting and I want to tell you how pleased I am to be on the
committee and to serve with our ranking member and my wonder-
ful friend and colleague, and Mr. Secretary, it is a pleasure to be
with you this morning.

Secretary THOMPSON. Thank you, Mrs. Landrieu.

Senator LANDRIEU. Let me follow up on what Senator Murray
was highlighting and just associate myself with her remarks, be-
cause the issue of health care and child health and the nursing
shortage is on everyone’s mind and really is at the heart of our ef-
forts to deliver a quality health care system for this nation.

Secretary THOMPSON. Absolutely.

Senator LANDRIEU. I mean, without nurses it cannot be done,
with all due respect to doctors and the other health
professionals——
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Secretary THOMPSON. You are absolutely correct.

Senator LANDRIEU [continuing]. That nurses are really the heart
of that whole enterprise, and we have a real, I would almost say
crisis in this Nation regarding that, and it is going to take a bipar-
tisan sort of multifaceted effort to try to come up with some imme-
diate solutions.

But, I want to follow up on this additional child care piece that
Senator Murray brought out, because I was looking at the numbers
too, and want to work with you to increase our investment in child
care, recognizing that the current budget underserves millions and
millions of communities. And without the child care dollars, par-
ticularly for young children, but of course as you mentioned, there
are needs for children of all ages after school, targeted to those
communities of working families where both spouses are usually
having to work not one job but two jobs, child care becomes essen-
tial to that family being able to work their way out of poverty, and
to build the wealth and assets necessary to provide for their chil-
dren.

So if the Government fails to meet them halfway on this issue,
we are really not living up to, I would say, the minimum that we
should do. And I wanted just to point out that the way we have
added the numbers, it does seem like there is a cut in this area
as opposed to a real increase, because although you are increasing
the overall number, you are earmarking a certain percentage for
older children, and the only place it can come is from the younger
children’s discretionary portion.

So, I do not want to argue those numbers this morning, but just
to say that I would like to try to get some clarification at a later
date if that is not the case, then, because it seems to us that that
most certainly is the case.

The second point is the area of foster care and stable families.
I want to work with you on that.

Secretary THOMPSON. So do 1.

FOSTER CARE

Senator LANDRIEU. Because as you know, governments do a lot
of things well, but one thing we do not do very well is raise chil-
dren, and children are best raised in families, in permanent stable
relationships with either one responsible caring adult, preferably
two parents, but one responsible adult can and in many instances
do beautiful jobs. So we need to try to support children in the bio-
logical families to which they are born but if that cannot take
place, to try then to find them a real family, not an orphanage, not
an institution, not a group home, but a real family.

And so I would just say that throughout the budget, I am going
to be focused on all of the programs that encourage reunification
where possible, but then a permanency for children to be placed
into a family. So with your prisoners initiative, I just wanted to ask
and make a point that we want to make sure some of these chil-
dren can be reunited with parents who spent long time in prison,
but if it is not possible for the reuniting, that we should really
work to provide another home for children and not take that oppor-
tunity away from them to have a family.
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I just want to raise that and look forward to working with you
on adoption and foster care issues particularly.

Secretary THOMPSON. You have raised several things and I would
like to respond to all of them, if I might, Senator Landrieu.

NURSING SHORTAGE

It is really heartening for me to hear, both from you and Senator
Murray, about your passion for increasing nursing. It is something,
we really have a problem facing us as a country, and if we are
going to have a quality health care, we are going to have to find
ways to increase the number of people applying for nursing school.
I do not know how much more I can tell you than I want to work
with you.

It is a very important thing for the department because with all
the additional rules and regulations we are imposing upon nursing
homes for more nursing care, and we do not have the nurses to
staff it, we are going to cause severe problems to that industry as
well as taking care of our elderly citizens, our mothers and our fa-
thers, so it is a problem we have to take care of.

CHILD CARE

In regards to the dollars, there is a block grant of $2 billion in
discretionary funds for fiscal year 2001. We put an additional $200
million, which is a 10 percent increase; it goes from $2 billion to
$2.2 billion.

Now we earmarked $400 million for after school children, be-
cause we found, and I found as a governor that we could not use
this money to take care of a real serious problem. And those are
the freshmen and sophomores, and juniors, seniors could care less,
but they should be taken care of as well, but they were not as in-
terested. But the boys and girls schools, the clubs, the opportuni-
ties to have athletic programs and educational programs after
school is so important. And that’s why the President felt that this
was something really needed.

So there is a 10 percent increase in it, but $400 million has been
earmarked, there is no question about that, I am not trying to hide
that. So, I mean, it is a block grant.

Then on top of that, we added an additional $150 million on the
mandatory side for child care. You are talking to somebody, you
know, when I was a Governor, I went from $12 million to $300 mil-
lion my last year for child care. And I have told this Senate and
I have told the House many times when I was a governor, if you
are going to have welfare reform, you have to take care of the chil-
dren, you have to be able to have child care. We did not have any
waiting lists when I left as governor in the state of Wisconsin.

Senator LANDRIEU. You did an excellent job.

Secretary THOMPSON. And so that is a passion of mine, and I
want to work with you in the reauthorization of TANF on that, but
I really think the figures speak for themselves. There is an in-
crease of $350 million for child care, and there is an attachment,
that the money goes for that, but it actually takes care of 500,000
additional children.
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FOSTER CARE

In regards to foster care and adoption, all I can say is I agree
with you. I mean, we need to do it. But the President has also rec-
ognized that the fathers are very important. That is why we have
a fatherhood initiative, and you know that. We have to have fa-
thers being reintegrated back into the family, and that is why we
put an additional, a new program, $67 million, for fathers to come
back in, also $64 million for prisoners to be reintegrated. And pris-
oners are going to get out of jail, and we want them somehow to
have the skills necessary to be reintegrated back into that family.

And so those are two new programs that I think and hope that
you would support.

Senator LANDRIEU. Well, I know my red light is on, but let me
just say that you have been really one of the leaders in this area,
and I want to applaud you. If our Federal budget would reflect the
kind of priorities and investments that you made as Governor, we
would be a heck of a lot better off in this nation, so God bless you
and thank you for all your good work.

Secretary THOMPSON. Thank you, ma’am.

YOUTH VIOLENCE

Senator SPECTER. Mr. Secretary, moving to a number of other
subjects, this subcommittee took the lead 2 years ago in allocating
almost a billion dollars to the subject of youth violence from exist-
ing programs, and we did it in not a low key way, but a no key
way, just had working sessions with the three Departments for
which we provide appropriations, yours, Labor, and Education, and
also the Department of Justice was involved.

I call this program to your attention specifically, although I know
youre aware of it. The administration’s funding reduced the pro-
grams which we have designated here by more than $250 million.
I had called Miss Margaret Lamontaine, the domestic counselor,
and I mention it at this time for the purpose of asking for your
staff review and your review with a view to implementing this pro-
gram. It has a lot of facets and what we really need to do is to see
that these monies are being well spent in the areas to which they
are directed, and we will be following up with you.

Secretary THOMPSON. I appreciate that, Senator. As a new Sec-
retary that has been here for 75 days, how can we interact with
your office better to develop a coordinated effort in regards to this
thing? How can we use your abilities and intellect in this, Senator
Specter, as a prosecutor and as a Senator, to do something in the
area of youth values and to make sure that the dollars are being
well spent to accomplish what you and the other Members of Con-
gress have rightly set up?

Senator SPECTER. Mr. Secretary, I believe that we ought to do it
at the highest level with our chiefs of staff and Bettilou Taylor,
who is my key executive on the subcommittee, and who is very very
experienced, and have a monitoring program. We have to include
the domestic advisor to the President, Miss Lamontaine, and what
I think we really ought to do is have the three Secretaries and Sen-
ator Harkin and myself sit down, and perhaps invite the Attorney
General, because the Department of Justice is involved, and really
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give it that kind of high level treatment. Because as you well know,
when youth violence breaks, then everybody is aghast, and we have
not——

Secretary THOMPSON. We have not had a coordinated effort.

Senator SPECTER. There is, as I say, no publicity, it is very quiet,
with working sessions, but the way to carry forward would be at
the top level and devise monitoring programs with very high rank-
ing people in our offices.

Secretary THOMPSON. Could you call a meeting such as that?

Senator SPECTER. I will. I want to work through, as I say, Miss
Lamontaine to get the White House involved in it.

Secretary THOMPSON. Fine.

FAITH-BASED INITIATIVES

Senator SPECTER. Because there is going to have to be a fair
amount of their oversight and supervision on it ultimately.

With respect to the faith-based initiatives, Mr. Secretary, with
some $89 million for the compassion capital fund in your depart-
ment, $67 million for supporting children of prisoners and $64 mil-
lion to promote responsible fatherhood, how do we carry these pro-
gram(;c, forward respecting the important separation of church and
state?

Secretary THOMPSON. We just have to be very diligent, we have
to make sure that our programs are set up in such a way that they
will not violate the Constitution, and that we have to monitor them
on a regular basis to make sure that that doesn’t happen. I think
Head Start is a prime example. I do not think many people realize
this, but almost two-thirds of the funds in Head Start go into faith
based organizations, and they do a wonderful job and I do not
think there has been any criticism of the Head Start program of
money going into faith based organizations. I use that only as an
example of one that really is working, and that is the kind of model
that I think we should probably try to emulate.

Senator SPECTER. Do you anticipate issuing any regulations to
establish the guidelines?

Secretary THOMPSON. Absolutely, sir.

ALTERNATIVE MEDICINES

Senator SPECTER. All right. We will look forward to seeing those.

On the subject of alternative medicine, that is a matter where
Senator Harkin and I have been keenly interested and have had
a number of hearings on over the course of the past decade. The
funding has been increased from $7 million to about $100 million,
and I would like to call your attention this morning to a specific
program by Dr. Herbert Benson, who is the president of the Mind
Body Medical Institute. He has developed some really remarkable
research on the benefits of releasing stress through medication and
other approaches, and the impact on children.

The red light is on, so I will conclude my portion now by just say-
ing that I am going to be sending over some material to you from
Pr. {Senson because I think this is worthy of consideration at your
evel.

Secretary THOMPSON. Fine, thank you. I will be looking forward
to receiving it and reading it.
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Senator SPECTER. Good. Senator Harkin.

Senator HARKIN. Thank you, Mr. Chairman. I ask a point of per-
sonal privilege to ask a question that Senator Byrd wanted to ask,
and not be deducted from my time.

Senator SPECTER. Certainly.

Senator HARKIN. Senator Byrd apologizes that he could not be
here, but he wanted me to ask this question, Mr. Secretary.

Secretary THOMPSON. Yes.

OBESITY RATES

Senator HARKIN. Why at a time when obesity rates are sky-
rocketing to the point that two-thirds of adults and a quarter of
children are overweight or obese, is the administration cutting
funding to the Centers for Disease Control and Prevention’s nutri-
tion, physical activity and obesity program by 10 percent, when you
should be expanding the program, and what specifically does the
administration plan to do to help reduce obesity rates among
adults and children?

Secretary THOMPSON. I wish I had an answer to that, and I real-
ly do not. It is a problem facing America but it is also a problem
facing the whole world. People down at CDC, I went down there
to talk to them about diabetes, which is a growing problem, sky-
rocketing. And the people at CDC tell me, Senator, that 75 to 80
percent of the diabetic conditions can be challenged or changed by
two things, watching our diet and exercising.

And I am going to make prevention a real cause for the Depart-
ment of Health and Human Services, and we are already putting
in place and I hope you pass that on to Senator Byrd, and people
tell me that diabetes impacts on the Medicare budget by about 4.9
percent. And I do not know if that is correct, and I do not know
of the 75 to 80 percent, those were the figures given to me, I think
they are both very high, but even if they are close, what we could
do for health care, health budgets, and improved quality of life by
doing this is something that I want to address.

Now I did not get involved in the budget until very late, and pre-
vention is a cause that I want to pursue, and I am not going to
make any other apologies other than I think we have to address
it, we have to address obesity because it is a growing concern in
America, and I think the Department of Health should be the real
model of trying to change that and improve it, and I would solicit
your help and that of Senator Byrd in accomplishing that, and
hopefully we can.

Finally, I would like to say that the Department is going to do
everything possible to put in an initiative, hopefully with the co-
chairmen, Senator Specter and you, Senator Harkin, on this some-
time this year. We have no ideas yet, but we are working on it, and
we would like to come to you after we bring something together
and talk to you about it.

Senator SPECTER. Senator Harkin, I think Senator Byrd’s time is
up.

Senator HARKIN. I am going to take off on that now with my
time. But Mr. Secretary, one thing I suggest, or I hope that you
will work with us on, putting on another hat, I am also ranking
on the Agriculture Committee of Senator Lugar.
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Secretary THOMPSON. Yes, sir.
NUTRITION PROGRAMS

Senator HARKIN. Our farm bill is up next year. One big part of
that is the nutrition program, school lunch, school breakfast, all
the feeding programs. And quite frankly, we have to do something
about our school lunch programs out there. These kids are getting
too much fat in their diets, and the difference between that and the
school breakfast program is like night and day.

Secretary THOMPSON. I think we need to add more milk, cheese,
and corn.

Senator HARKIN. Skim milk, low fat cheese, and Soy, do not for-
get Soy, you have to get Soy in there, healthy for the heart and
all that.

Also the vending machines problems that we have in schools,
things like that. Now that may be out of your purview, but you are
a leader in this area, and I thought we had it fixed before about
keeping the vending machines off until after the last meal is served
in school, but we have to address that problem too, so I hope we
can work with you in sort of a cross-track on this with the Agri-
culture Department on this too in the feeding and the food pro-
grams, but I didn’t mean to go off on that.

Secretary THOMPSON. No, no, I appreciate it. I think it is some-
thing we should do.

Senator HARKIN. We should work together on that.

Secretary THOMPSON. Absolutely. I do not think there is enough
cooperation in the Federal Government in regards to this thing,
and I would like to see what I can do as a leader.

Senator HARKIN. That is one area where you and Ann Veneman
could really work together on that nutrition program.

Secretary THOMPSON. Appreciate that.

MEDICAID PROGRAM

Senator HARKIN. In 1997 Congress made changes to the Medicaid
program allowing States to mandate that Medicaid beneficiaries be
enrolled in managed care plans, and they included people with dis-
abilities. But we also required that there is a basic set of protec-
tions. As a result, HCFA issued guidelines and the guidelines went
out, they are critical, especially for people with disabilities, to get
the quality of care that they deserve. These regulations lay out
standards, continuity of care, all that kind of stuff. In February,
the administration announced the delay of this regulation.

I know it was caught up in all these things they delayed. I do
not know about the other ones, but on this one I think it is unwar-
ranted. President Bush has called for a patient’s bill of rights for
those who have private health insurance. How about the Medicaid
people that are being put into the managed care plans, especially
those people with disabilities, and I just hope that you will push
to get this regulation out and get the delay off. I think it was just
caught up in all those, but I am asking you to look at it.

Secretary THOMPSON. I appreciate that, and I will. I will look at
it before the end of the week and get back to you, Senator.

Senator HARKIN. I would really appreciate that very much.
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Lastly, on restraints. We have all these studies that show that
a lot of adults and children with disabilities have died as a result
of restraints, there have been lots of stories on it. We just had re-
cently two deaths in Iowa of young people being restrained, and
these are now being investigated of course, but there are some reg-
ulations, again regulations that were supposed to have come out,
to provide guidelines for the appropriate use of restraints in Med-
icaid funded facilities. They were supposed to be effective by March
23, and they are not there yet. The regulations were going to pre-
vent the types of deaths that I just described, the two that just
happened in Iowa.

The GAO in September 1999 reported on restraint and seclusion
and found conclusively that children are especially vulnerable to
this unsafe practice. What is done, it is being used a lot of times
just as a means of the caretakers in those facilities, if some kids
act up and they do not have time to take care of it, put them in
restraints, and it is used as punishment a lot of times too, and
those regulations would address that.

And again, second, I hope you take a look at it and see why they
are not getting out there.

Secretary THOMPSON. You know, there was an order put out that
all these rules and regulations were going to be delayed for 60 days
and the one on Medicaid is all wrapped up in the 60-day review
period, Senator.

Senator HARKIN. Have all these people that work for you take a
look at them.

Secretary THOMPSON. I will, thank you.

Senator HARKIN. Thank you, Mr. Secretary.

FAMILY PLANNING

Senator SPECTER. Mr. Secretary, one final subject, and that is
the issue of family planning, birth control, and abstinence only edu-
cation. This subcommittee has taken the lead in appropriating
funds in the past for abstinence only education. The controversy ex-
ists that to talk about abstinence only is unrealistic, because facts
of life being what they are, unless birth control devices are pro-
vided simultaneously, that the abstinence education will not work.

My own view has been that there is room in our budget, room
in our society, for both efforts, family planning with their approach,
which may include birth control as they protect their programs, but
separate programs for abstinence only education, where a large
part of our society which feels so strongly that birth control ought
not be made available, and ought to have an opportunity with ab-
stinence only education to see if that will provide an answer.

Obviously, this is one of the most contentious issues facing our
society with all the ramifications that come from these issues, and
I would be interested, the subcommittee would be interested, to
know what the administrations plans and your Departments’ plans
are on family planning and abstinence only education.

Secretary THOMPSON. The President has taken a very strong po-
sition that they should be treated equally, and currently there is
an underfunding on the abstinence side, about $93 million com-
pared to $135 million on the birth control side. And there is a
movement afoot to evaluate our programs to try and make them
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equal, and this is something that the President feels very strong
about, Senator, and we are working on that.

Senator SPECTER. Mr. Secretary, that is a fair amount of ground,
that cannot be comprehensive. And I was just about to sound the
gavel until our very distinguished colleague, Senator Herb Kohl ar-
rived.

Secretary THOMPSON. You can never sound the gavel when the
distinguished Senator from Wisconsin is here, plus the fact that his
Bucks are doing a great job in the championship, and we are pull-
ing for them, and I hope the people in Iowa and Pennsylvania are
as well.

Senator SPECTER. I see the ruling of the Chair has been chal-
lenged?

And the ruling of the Chair has been defeated, so we will hear
from you, Senator, as we always do.

Senator KOHL. What do you want?

Thank you very much, Senator Specter.

Senator SPECTER. Senator Kohl and I have worked together very
closely, most noteworthy on the Ruby Ridge hearings, and I have
been trying to get him to autograph my copy for 5 years. That is
what I want.

Senator KOHL. Done.

Well, it is good to see you.

Secretary THOMPSON. Good seeing you, my friend.

Senator KOHL. Mr. Secretary, Governor.

Secretary THOMPSON. Thank you.

CHILD SUPPORT REFORM

Senator KOHL. Mr. Secretary, you visited my office before your
confirmation hearing and we talked about our shared interest in
reforming the child support distribution system.

Secretary THOMPSON. Right.

Senator KOHL. At that time you were just beginning your current
job, but now that you have had a few months and a budget under
your belt, I would like to discuss it just a little bit further. As you
know, under current law, a lot of child support money never actu-
ally reaches the child. Instead, the state and Federal Governments
keep it as reimbursement for their expenses. In Wisconsin, thanks
to your leadership, Mr. Secretary, our State——

Secretary THOMPSON. And your support, Senator.

Senator KOHL. That is right. We have a successful waiver pro-
gram to send more child support money directly to families. I have
introduced legislation to give all states the option to follow Wiscon-
sin’s example. The bill is included in the bipartisan Strengthening
Working Families Act, which includes several other administration
supported initiatives to help families succeed.

Given your long history on this issue and the bipartisan support
that we have had, can you tell us if the administration will support
this initiative?

Secretary THOMPSON. I know I do. I have not talked to the Presi-
dent about it, I am confident that he will, and if you want me to
find out how the administration feels, I will be more than happy
to, but I strongly support it because it is the right thing to do.
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We pioneered that in Wisconsin, and the beauty of it is it gets
more money to the mother and to the children and it just makes,
you know, common sense. And so I am, I cannot say 100 percent
that the administration is in favor of it, but I am, and I will do
everything I possibly can to convince them if they are not, but I
would dare to say if we can get your bill introduced, you are going
to find this administration fully behind you support of it, Senator,
and I hope that you push it hard and I would love to be able to
be called to testify on it if and when there is a hearing on it.

Senator KOHL. Thank you, that is very encouraging.

Secretary THOMPSON. And I also want to thank you again for the
great job you are doing with the Bucks. It is great.

NURSING HOME INITIATIVE

Senator KOHL. Thank you very much, Mr. Secretary. I would like
to ask a question on nursing home enforcement. I have been fight-
ing for several years to increase funding for nursing home inspec-
tions. Although most nursing homes do a good job, we still have
way too many nursing homes with serious problems, including mal-
nutrition, dehydration and bed sores.

In response to these problems, the Clinton administration
launched a nursing home initiative which has had bipartisan sup-
port. This included mandates on State inspecters to make their in-
spections less predictable, to respond more quickly to complaints,
and to refer deficiencies for immediate sanctions.

The Federal Government is the primary source of funding to the
states to carry out these duties. Unfortunately, the President’s
budget flat lines this funding. If we know that substandard care is
a serious problem in our country and if we are all serious about
improving care, and I am sure you are, then we really have to in-
vest in the inspection process. We have to give states the money
they need to protect their residents. How do you expect States to
carry out these critical duties if we do not have an increase in
funding? In other words, as you well know, the inspections often
times get nursing homes to do a better job, and if we do not in-
crease our ability to do inspections, how can we expect nursing
homes to do a better job?

Secretary THOMPSON. We are reviewing all those rules and regu-
lations, Senator. I have no definite answer for you at this point in
time. I think that sometimes we waste money and time continuing
to inspect the good homes, and should be spending more time on
the ones that have had violations in the past, got complaints, and
so on and so forth, and accentuate the surveys and inspections
there, and also do them at different time intervals so that nobody
knows that they are coming, and see if in fact we can improve the
quality of nursing care for our senior citizens all over.

And so, we are looking at that, and that is the best answer I
have for you at this point in time, but I will be more than happy
to sit down with you in the future to discuss it in further detail.

Senator KOHL. Okay. Again, I would just make the comment
which, I would like to hope you would at least partially agree with,
that to the extent that we inspect, we can expect to have some im-
provement; to the extent that we inspect less, we are in greater
peril. And as I said, the money for the inspections comes from us
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here in Washington, so I think it is something that deserves atten-
tion.

Secretary THOMPSON. Okay.

Senator KOHL. Last question. As you know, Mr. Secretary, for
the past 7 years, Wisconsin’s nursing homes have been using
trained single task workers to help feed residents during busy
mealtime hours. This frees up more time for other nurse aides to
provide other critical services. Unfortunately, last year HCFA in-
formed Wisconsin that this practice does not comply with federal
law. I am concerned that the immediate removal of all single task
workers would only worsen the staffing shortages that our nursing
homes are already facing.

I have introduced legislation to allow Wisconsin to continue
using single task workers as part of an eight-state demonstration
project. These workers would have to be trained and supervised at
all times, and a thorough evaluation of the project would be done
to determine their impact on quality of care.

Would the administration support this kind of demonstration
project, Mr. Secretary?

Secretary THOMPSON. Without a doubt, yes, and enthusiastically,
I might add, and it is a problem, and I think the rules that were
interpreted, the law needs to be changed, so that HCFA can make
the right interpretation. And I will be very supportive of it. I know
exactly what you are talking about. It is causing a problem not
only in Wisconsin, but nursing homes, especially in the midwest
and I presume across America, and it is something that needs to
be changed, the law needs to be changed, and let us push forward
with it as fast as we possibly can.

Senator KoHL. Well, I thank you, that is great to hear, and you
are a great guy and I have always felt that way, and since you
have been here in Washington, I increasingly feel that way and I
look forward to working with you.

Secretary THOMPSON. My privilege, sir, and thank you very much
for your kind words, and I feel the same about you.

Senator KOHL. Thank you, Mr. Secretary.

Senator SPECTER. Mr. Secretary, I have been involved in a few
of these hearings, none has surpassed all of the complimentary
comments about you. You got a lot of praise and a very high stand-
ard to live up to.

Secretary THOMPSON. I certainly do.

ADDITIONAL COMMITTEE QUESTIONS

Senator SPECTER. And I join all of the complimenters in saying
that we are confident that you will do it.

Secretary THOMPSON. Thank you very much, Senator.

[The following questions were not asked at the hearing, but were
submitted to the Department for response subsequent to the hear-
ing:]

QUESTION SUBMITTED BY SENATOR ARLEN SPECTER
FAITH-BASED INITIATIVES

Question. President Bush’s Faith-Based plan created five faith-based centers. One
of the centers in located in HHS. What will be the role of the center? How will this
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center be funded? How will this center interact with the White House Office of Faith
Based Programs?

Answer. Established by Executive Order on January 29th, 2001, the Center for
Faith-Based and Community Initiatives within the Department of Health and
Human Services will coordinate departmental efforts to eliminate regulatory, con-
tracting, and other programmatic obstacles to the participation of faith-based and
other community organizations in the provision of social services. To maintain co-
ordination with the White House Office of Faith Based and Community Initiatives
(OFBCI), HHS has designated a Center employee to serve as the liaison and point
of contact with the White House OFBCI, cooperate with the White House OFBCI,
and provide such information, support, and assistance to the White House OFBCI
as it may request, to the extent permitted by law.

The President’s budget includes $3 million within the Administration for Children
and Families to fund the Center for Faith-Based and Community Initiatives in
2002.

Question. President Bush’s Faith-Based initiative calls for the expansion of Chari-
table Choice. What areas of Health and Human Services would benefit from this
proposed action?

Answer. Beginning in 2001, the HHS Center for Faith-Based and Community Ini-
tiatives will (a) conduct a comprehensive review of policies and practices affecting
existing funding streams governed by so-called “Charitable Choice” legislation to as-
sess the department’s compliance with the requirements of Charitable Choice; and
(b) promote and ensure compliance with existing Charitable Choice legislation by
the department, as well as its partners in State and local government, and their
contractors.

1Que.ﬁs}tion. How will this expansion comport with the Constitutions Establishment
clause?

Answer. Charitable choice is often portrayed as a source of new federal financial
assistance made available to—indeed earmarked for—religious charities. It is not.
Rather, charitable choice is a set of grant rules altering the terms by which federal
funds are disbursed under existing programs of aid. As such, charitable choice inter-
weaves three fundamental principles, and each principle receives prominence in the
legislation.

First, charitable choice imposes on both government and participating FBOs the
duty to not abridge certain enumerated rights of the ultimate beneficiaries of these
welfare programs. The statute rightly protects these individuals from religious dis-
crimination by FBOs, as well as from compulsion to engage in sectarian practices
against their will.

Second, the statute imposes on government the duty to not intrude into the insti-
tutional autonomy of faith-based providers. Charitable choice extends a guarantee
to each participating faith-based organization [FBO] that, notwithstanding the re-
ceipt of federal grant monies, the organization “shall retain its independence from
Federal, State, and local governments, including such organization’s control over the
definition, development, practice, and expression of its religious beliefs.” In addition
to this broadly worded safeguard, there are more focused prohibitions on specific
types of governmental interference such as demands to strip religious symbols from
the walls of FBOs and directives to remake the governing boards of these providers.
A private right of action gives ready means of enforcement to these protections of
institutional autonomy.

Third, the statute reinforces the government’s duty to not discriminate with re-
spect to religion when determining the eligibility of private-sector providers to de-
liver social services. In the past, an organization’s “religiosity,” obviously a matter
of degree not reducible to bright-lines, was said to disqualify providers found to be
“pervasively sectarian.” That inquiry was always fraught with difficulties. Now,
rather than probing into whether a service provider is thought to be “too religious”
as opposed to “secular enough,” charitable choice focuses on the nature of the de-
sired services and the means by which they are to be provided. Accordingly, the rel-
evant question is no longer “Who are you?” but “What can you do?” So long as a
provider is prepared to operate in line with all statutory and constitutional param-
eters, then an organization’s degree of “religiosity” is no longer relevant.

When discussing Establishment Clause restraints on a government’s program of
aid, a rule of equal-treatment or nondiscrimination among providers, be they secular
or religious, is termed “neutrality” or the “neutrality principle.” Charitable choice
is consistent with neutrality, but courts need not wholly embrace the neutrality
principle to sustain the constitutionality of charitable choice.

The U.S. Supreme Court distinguishes, as a threshold matter, between direct and
indirect aid. For any given program, charitable choice allows, at the government’s
option, for direct or indirect forms of funding, or both. Indirect aid is where the ulti-
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mate beneficiary is given a coupon, or other means of free agency, such that he or
she has the power to select from among qualified providers at which the coupon may
be “redeemed” and the services rendered. In a series of cases, and in more recent
commentary contrasting indirect aid with direct-aid cases, the Supreme Court has
consistently upheld the constitutionality of mechanisms providing for indirect means
of aid distributed without regard to religion. The Child Care and Development Block
Grant Program of 1990, for example, has been providing low income parents indirect
aid for child care via “certificates” redeemable at, inter alia, churches and other
FBOs. The act has never been so much as even challenged in the courts as unconsti-
tutional.

In the context of direct aid, the Supreme Court decision that has most recently
addressed the neutrality principle is Mitchell v. Helms. The four-Justice plurality,
written by Justice Thomas, and joined by the Chief Justice, and Justices Scalia and
Kennedy, embraced, without reservation, the neutrality principle. In the sense of
positive law, however, Justice O’Connor’s opinion concurring in the judgment is con-
trolling in the lower courts and on legislative bodies.

Before proceeding in greater detail, the controlling principle coming from Mitchell
v. Helms can be briefly stated: A government program of aid that directly assists
the delivery of social services at a faith-based provider, one selected by the govern-
ment without regard to religion, is constitutional, but real and meaningful controls
must be built into the program so that the aid is not diverted and spent on religious
indoctrination.

Based on Justice O’Connor’s opinion, when combined with the four Justices com-
prising the plurality, it can be said that: (1) neutral, indirect aid to a religious orga-
nization does not violate the Establishment Clause; and (2) neutral, direct aid to a
religious organization does not, without more, violate the Establishment Clause.

Question. The President’s budget shows new faith-based budget items under
Health and Human Services and proposes the expansion of others. Please share
with the subcommittee the details of the following policy items:

—Compassion Capital Fund

—Supporting Children of Prisoners

—Promoting Responsible Fatherhood

Will r;:hese programs need new authorization? If not, what is the existing author-
ization?

Answer. The new proposed discretionary initiatives represent a new Federal com-
mitment in providing social services to those in need. Through these initiatives, the
Administration wants to spur new community-level approaches to working with low-
income families. The Administration will look to all successful sources of support for
those in need—faith-based organizations, charities, and community groups. These
groups do not replace Government, but partner with it.

The Compassion Capital Fund will provide start-up capital and operating funds
to qualified charitable organizations that wish to expand or emulate model social
service programs. The program will also promote research on “best practices” among
charitable organizations. Another new program, Mentoring Children of Prisoners,
will help children through the time their parents are imprisoned, including efforts
to keep children connected to a parent in prison, and increase the chances that the
family can come together successfully when the parent is released. The President
also proposes a program to Promote Responsible Fatherhood. To strengthen the role
of fathers in the lives of families, this initiative will provide competitive grants to
faith-based and community organizations that help unemployed or low-income fa-
thers and their families avoid or leave cash welfare, as well as to programs that
promote successful parenting and strengthen marriage.

The President’s fiscal year 2002 budget proposes to fund both the Compassion
Capital Fund and the Mentoring Children of Prisoners program under existing au-
thority within the Administration for Children and Families. The Administration is
proposing new legislation for the Responsible Fatherhood Initiative, and looks for-
ward to working with the Congress on how to best structure this new program.

COMMUNITY HEALTH CENTERS

Question. You propose an increase of $124 million for community health centers.
This is less than the increase Congress provided last year, yet the budget justifica-
tion says that this is the first step in a multi-year strategy that will eventually dou-
ble the number of patients seen at community health centers. Could you explain
your strategy?

Answer. The President’s fiscal year 2002 budget for HRSA includes nearly $1.3
billion for Health Centers program, an increase of $124 million above the fiscal year
2001 appropriation. These additional funds in fiscal year 2002 will allow Health
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Centers to create 200 new and expanded access points and serve up to 1 million
additional patients, almost half of them uninsured. The added funds represent the
first installment of the Administration’s multi-year initiative, which will eventually
increase or expand health center access points by 1,200 over five years and eventu-
ally double the number of people served.

RYAN WHITE PROGRAMS

Question. Why are there no increases for the Ryan White programs, not even for
inflation?

Answer. The President’s fiscal year 2002 budget includes over $1.8 billion for
Ryan White activities, the same level as fiscal year 2001. Ryan White activities have
increased by over 81 percent, or $812 million, in the last 5 years. By maintaining
funding at this level, grantees will be able to manage these significant increases and
address the changes included in the reauthorization of the Ryan White CARE Act.

HEAD START

Question. The President’s budget increases for Head Start is $125 million—an in-
crease that only accounts for inflation. Last year’s budget increase allowed Head
Start to serve 60,000 additional children. This year’s budget will not allow any addi-
tional children to receive Head Start services. Can you explain the rational for this
budget?

Answer. The President’s budget provides $6.3 billion for Head Start in fiscal year
2002, $125 million increase above the fiscal year 2001 funding level. This funding
level will serve 916,000 children, the same number that was served in fiscal year
2001. The program has received significant funding increases in the past few years
and has undergone considerable expansion. In fiscal year 2002 we will work to en-
sure that the program has the opportunity to absorb this dramatic growth while fo-
cusing on strengthening pre-literacy and reading skills of the children.

Question. With the Head Start increase only accounting for inflation, can you tell
us how many eligible children will not be served in fiscal year 19027

Answer. In 2002, Head Start will provide preschool services to 916,000 children
(including 55,000 children in Early Head Start), or approximately 60 percent of the
eligible population of 1.425 million 3- and 4-year old children nationwide.

CHILD CARE AND DEVELOPMENT BLOCK GRANT

Question. You have set-aside $400 million for use by the States to provide certifi-
cates for low-income parents to help defray the costs of after-school programs with
an educational focus. With only a $200 million increase in the child care block
grant, isn’t this an effective cut of $200 million in the block grant? Can you explain
how this program differs from the Department of Education’s 21st Century Learning
Centers.

Answer. The President’s budget supports child care services for 2.6 million chil-
dren. This includes child care services for approximately 2.1 million children—the
same number supported in 2001—and certificates for up to 500,000 additional chil-
dren to help parents defray the costs of after school child care programs which have
a high-quality educational focus. The certificates will be available for children who
are less than 19 years of age.

The block grant is only one portion of the total funds for the Child Care Develop-
ment Fund. The fiscal year 2002 ACF budget includes $4.917 billion in Federal re-
sources for the child care services. This funding represents a $350 million increase
to the fiscal year 2001 level of $4.567 billion.

The After School Child Care Certificate set-aside is designed to help pay the costs
of high-quality after school child care by putting money in the hands of parents who
need it. As we understand it, the 21st Century Learning Center program provides
funds to support after school programs at schools. The After School Child Care Cer-
tificate set-aside is directed to assist parents in paying for after school care, whether
in a school or other settings.

YOUTH VIOLENCE

Question. In January the Surgeon General issued a report on youth violence
which this subcommittee funded. The report was basically a review of existing lit-
erature and contained no new research. I continue to be concerned with the trou-
bling outbreaks of violence by our teenagers. Do you plan to conduct new research
to help us understand the causes of violent behaviors and ways to prevent and treat
it?
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Answer. The National Institute for Child and Human Development (NICHD) will
support research to understand how interactions between the brain, hormones, and
environmental stimuli lead to changes in teen behavior, including youth violence.
Researchers will also examine how these processes interact with external factors as
peers, family and the community.

The National Institute of Mental Health (NIMH) has learned that prevention pro-
grams must target multiple risk factors for youth violence, for example, poor adult
supervision, associations with deviant peers, lower verbal intelligence, family con-
flict, impulsive behavior, depression, social isolation, school failure, and substance
abuse. NIMH will continue and expand etiological and risk factor studies and will
expand research on youth violence interventions.

Question. Does the Administration have plans to address the role of media in con-
tributing to youth violence?

Answer. From a public health perspective, the Surgeon General’s Report on youth
violence noted that the role of the media in contributing to youth violence is largely
uncharted territory. Few preventive efforts have been studied systematically. Fur-
thermore, not enough research has been done to form a basis for the design of many
experimental interventions. Although many violence prevention programs address a
complex array of risk and protective factors in the lives of young people, they have
not yet addressed the role of the media.

Question. Mr. Secretary, given the unacceptably high rate of youth violence in the
United States and the reductions proposed in the budget, how will the HHS fiscal
year 2002 budget request support programs that address youth violence?

Answer. The fiscal year 2002 request for HHS Youth Violence activities totals
$103 million. Of this amount $90 million is for the Substance Abuse and Mental
Health Services Administration (SAMHSA). With these funds SAMHSA will provide
grants to schools and community organizations with the goal of building coalitions,
establishing prevention programs, and developing curriculum. Also included in the
fiscal year 2002 request is $11.6 million for the Centers for Disease Control (CDC).
This funding will allow CDC to develop and implement multi-disciplinary research,
develop and evaluate collaborative prevention interventions, and develop a training
curriculum. Funding in the amount of $1 million for the Office of Minority Health
will be used to expand the Family and Community Violence Prevention Program
and $400,000 for the Office of Surgeon General will fund a series of community lis-
tening sessions on topics highlighted in the Surgeon General’s Report.

QUESTION SUBMITTED BY SENATOR TED STEVENS
SPECIAL HEALTH NEEDS OF CHILDREN WITH MENTAL RETARDATION

Question. On March 5, 2001, at the hearing in Anchorage, the Special Olympics
officially released the special report on The Health Status and Needs of Persons
with Mental Retardation. Specifically, the Health Report found that (1) Although
persons with mental retardation need health and health financing programs that
are responsive to their particular needs, too often they are forced into general pro-
grams that actually can compromise their health. People with mental retardation
may not be receiving health services because they are under-insured; (2) The major-
ity of health professional who are otherwise qualified to treat persons with mental
retardation fail to do so. This is largely the result of a lack of appropriate, specific
training, inadequate reimbursement policies, fear, and prejudice; (3) Existing fed-
eral, state and voluntary programs to meet the health needs of persons with mental
retardation are inadequate.

Mr. Secretary, what role can you play in training health professionals to address
the needs of person with mental retardation?

The report states that the health care system in this nation provides financial dis-
incentives for physicians and other health care providers to work with patients with
mental retardation. What can be done to rectify this situation?

Answer. People with special health care needs have been of particular concern to
the Department for decades. Within HRSA’s Maternal and Child Health Bureau,
our concern with mental retardation has been a heightened priority for 50 years.
Currently, the MCH Leadership Education in Neurodevelopmental and Related Dis-
abilities (LEND) program improves the health and quality of life of children who
have, or who are at risk for developing neurodevelopmental or related disabilities
by preparing trainees from a wide variety of professional disciplines to assume lead-
ership roles to ensure high levels of clinical competence. By providing interdiscipli-
nary long-term training, by developing exemplary clinical service models, and by
reaching out to the community through consultation, technical assistance, and con-



59

tinuing education, the LEND program has made and will continue to make signifi-
cant strides towards developing comprehensive, coordinated services for infants and
children with the potential to have, or having developmental disabilities and for
their families. For fiscal year 2001, MCHB is providing $18.3 million through 35
grants in support of the LEND program.

In addition, the Administration on Developmental Disabilities, ACF, administers
a national network of University Centers for Excellence in Developmental Disabil-
ities Education, Research, and Service (formerly known as University Affiliated Pro-
grams). There are 61 Centers that receive 5-year grant awards, for fiscal year 2001
the level of funding for each Center is $347,000. These Centers provide for inter-
disciplinary training, community services, research and technical assistance and in-
formation/dissemination activities. The University Centers are affiliated with med-
ical schools, health care centers and hospitals. They are committed in furthering the
health care needs of this population. For example, University Centers must now re-
port on the progress they have made on increasing the number of health care pro-
viders trained to meet the needs of people with developmental disabilities as a re-
sult of program intervention. The interdisciplinary training programs cover such
areas as: medicine, nursing, nutrition, physical therapy, speech pathology, social
work, audiology, bio-statistics, psychology and education. They also provide commu-
nity services on behalf of persons with developmental disabilities, including indi-
vidual assessments through clinical service programs and physician referral pro-
grams.

QUESTIONS SUBMITTED BY SENATOR TOM HARKIN
FEDERAL MENTAL HEALTH FUNDING

Question. Secretary Thompson, President Bush has expressed his interest in in-
creasing Federal support for people with disabilities, including those with mental
illness, with the announcement earlier this year of his New Freedom Initiative. How
do you reconcile those expressed good intentions with a budget proposal that level-
funds and even cuts Federal mental health funding?

Answer. The Department of Health and Human Services is just one of several
agencies participating in the New Freedom Initiative, which will help increase ac-
cess for and integrate individuals with disabilities into the community through as-
sistive technologies, expanded educational opportunities, greater opportunities to
enter the workforce, increased access to community-based care and housing, and
other strategies. Increasing support for mental health services by leveraging federal
mental health dollars through better coordination is one of many components of this
initiative.

Other investments in HHS are also furthering the goals of the New Freedom Ini-
tiative. For example, the fiscal year 2002 budget for the Office for Civil Rights
(OCR) will support an increase in its efforts to work cooperatively with states to im-
plement the Supreme Court’s Olmstead decision. OCR, the Health Care Financing
Administration (HCFA), the Administration on Aging, the Assistant Secretary for
Planning and Evaluation, the Substance Abuse and Mental Health Services Admin-
istration, the Administration for Developmental Disabilities and other components
within HHS are working together with states to help them ensure that individuals
with disabilities, including persons with mental disabilities, are provided with serv-
ices in the most integrated setting appropriate to their needs. As states implement
plans to provide such services, they will be offering individuals with disabilities
more opportunities to move from institutional settings to community-based options
when community-based care is appropriate.

We are also encouraging States to consider special initiatives for persons with
mental illness as they take full advantage of some of the new opportunities from
HCFA. These include the grants and the Medicaid Buy-In newly available under the
Ticket to Work legislation. They also include the $70 million new “Systems Change”
grants announced on May 18, 2001 that Senators Harkin and Specter were instru-
mental in crafting.

As you know, Medicaid is one of the most important programs for people with a
mental illness. As an entitlement program, Medicaid continues to expand as more
people need assistance. We look forward to working with you and focusing the atten-
tion of the President’s National Commission on Mental Health to determine if there
are additional things we could do to make Medicaid even more responsive to people
with mental illnesses.

The Substance Abuse and Mental Health Services Administration budget includes
$766 million for mental health services, a reduction of $16 million primarily for one-
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time projects which will end in fiscal year 2001. Even with this reduction, the Pro-
grams of Regional and National Significance will have $39 million available for
“new activities” as other projects conclude in fiscal year 2001. In addition, two-
thirds of the individuals with substance use problems also have a mental illness and
many of these individuals will benefit from the President’s budget request for an
additional $100 million to support a Drug Treatment initiative.

CENTER FOR MENTAL HEALTH SERVICES

Question. The $16 million cut in funding for the Center for Mental Health Serv-
ices would significantly impact the agency’s Best Practices or Knowledge, Develop-
ment, and Application activities. Could you discuss how the Administration is pro-
posing to address the need to disseminate research findings on best practices in
mental health service delivery to practitioners and providers in the field so that the
federal dollars devoted to this very important research are not squandered?

Answer. The President’s budget includes $55 million in the Center for Mental
Health Services to support Best Practices or Knowledge, Development, and Applica-
tion activities. Within this amount, SAMHSA will have $39 million to award in new
and competing grants and contracts for Programs of Regional and National Signifi-
cance for mental health best practices in fiscal year 2002. The Center for Mental
Health Services has a strong commitment to disseminating to state and local com-
munities, providers, consumers and other key stakeholders findings from the eval-
uation of its knowledge development programs. The Center is also dedicated to en-
couraging the adoption of those practices that will benefit persons with serious men-
tal and emotional health and substance abuse problems. To achieve this mission,
the Center has funded several grant programs and contracts that use health com-
munication and other social marketing strategies that increase awareness of evi-
dence-based practices and encourage the incorporation of these practices into every-
day service delivery. Specific activities include national training conferences, work-
shops, reports, technical assistance meetings, toolkits, mentorship programs, policy
and leadership academies and the use of advanced computer technology for dissemi-
nation and education.

PRESIDENT’S FISCAL YEAR 2002 BUDGET PROPOSAL

Question. The Community Access Program would be eliminated under the Presi-
dent’s budget. This program was designed to link uninsured and low-income individ-
uals with health care services in their communities, including mental health serv-
ices. The budget summary document points to increases in funding for community
health centers (CHCs) as a more efficient approach to the problem of the low-income
and uninsured not receiving services for which they are eligible. However, the budg-
et dedicates this increased funding for CHCs to increasing the number of facilities
in existence, with a goal of 1,200 new centers. How much of this funding increase
will actually be used to address the fragmentation of public health services for the
uninsured and under insured and to help providers link their uninsured patients
with the services they need. Through the Community Access Program, 76 commu-
nities received assistance with improving coordination of care for the uninsured and
under insured. How many communities will receive this kind of assistance under
the President’s proposal?

Answer. The Administration is committed to identifying programs that are care-
fully designed and proven to bring more Americans who may not have good access
to care into the health care safety net. HHS will focus on the President’s commit-
ment to expand direct health care services to the uninsured through Community
Health Centers (CHC), to which we are adding $124 million, for a total request of
approximately $1.3 billion. This multi- year Presidential Initiative will increase or
expand Community Health Center and Migrant access points by 1,200 over 5 years
and eventually double the number of people served. By targeting our resources to
expand CHCs, millions more Americans will have access to high quality health care.

The CAP program was created to provide short term assistance to local commu-
nities in order to transition to innovative service delivery approaches in order to ul-
timately be competitive within their own markets. Grantees were required to dem-
onstrate that they were able to sustain the delivery of services and funding through
other public and private sources on a longer term basis. There are existing funding
resources that would enable communities to achieve similar goals as CAP. For ex-
ample, CHC funding already supports the Integrated Service Delivery Initiative,
which provides funding to CHCs to support their efforts to integrate functions with
other centers and safety net providers in their community. The budget also includes
$15 million to support grants to States to develop designs for providing access to
health insurance coverage to all citizens of the State.
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NATIONAL HEALTH SERVICE CORPS

Question. The Administration has proposed no funding increases for the National
Health Service Corps (NHSC), citing that there is no longer a physician shortage.
Instead, the proposal is for target reforms to better address the mail distribution
and to increase available funds by eliminating the tax on scholarships and loan re-
payments. Eliminating the taxation and working on better distribution is all well
and good, but the Administration appears to have overlooked the fact that the Corps
provides funds for nurse practitioners, physicians assistants, dentists, psychologists
and other mental health provider. The nation, especially Iowa and the other rural
states continue to experience shortages of all of these providers. In Iowa, there re-
mains a shortage of all of these providers. For example, the Corps is only able to
meet less than 7 percent of the dental and mental health care needs in Iowa. Fur-
thermore, the nurses in Iowa are going out into the communities to deliver primary
care, but we need more of them.

How can the Administration rationalize not proposing a substantial increase in
funding for the National Health Service Corps by citing the lack of a physician
workforce? How are the Administration’s reforms going to meet the needs of the un-
insured and most vulnerable Americans?

Answer. The National Health Service Corp Presidential Management Reform Ini-
tiative will improve the NHSC’s service to America’s neediest communities. The ini-
tiative will examine several issues, including the ratio of scholarships to loan repay-
ments and other set-asides, and will consider amending the Health Professional
Shortage Area definition to include non-physician providers and J-1 and H-1C visa
providers practicing in communities. These efforts will enable the NHSC to more ac-
curately define shortage areas and target placements to areas of greatest need. The
NHSC reform initiative will also encourage more primary health care professionals
to participate in the NHSC by making scholarship funds tax free.

The President’s budget includes a request of $126 million, in increase of $1.05 mil-
lion over fiscal year 2001. These funds support NHSC clinicians serving commu-
nities, as well as outreach and development efforts in these communities. The funds
will also provide for recruitment efforts: 265 Federal Scholarships, 286 Federal Loan
Repayment agreements, 350 Federal Loan Repayment extensions, and 217 State
Loan Repayment agreements. Since the program’s inception, more than 22,000 clini-
cians have been providing services to millions of people in underserved areas. Cur-
rently, there are nearly 2,400 NHSC clinicians practicing in Health Professional
Shortage Areas.

COMMUNITY HEALTH CENTERS

Question. On April 12, 2000, Governor Bush toured the Grace Hill Community
Health Center in St. Louis. He used that occasion to propose increasing the number
of new community and migrant health centers by 1,200 over 5 years in an effort
to double the number of people served by these centers. The administration budget
proposal, however, calls for 1,200 new “and expanded” centers and there is no longer
a mention of doubling the number of people served. Moreover, the proposed increase
of $125 million for fiscal year 2002 falls well short of the mark needed to increase
funding by $3.6 billion over 5 years.

Is the Administration still committed to caring for the uninsured and most vulner-
able Americans? How is the Administration proposing to reach its budget goal of
$3.6 billion over 5 years?

Answer. The President’s fiscal year 2002 budget for HRSA includes nearly $1.3
billion for the Health Centers program, an increase of $124 million above the fiscal
year 2001 appropriation. These additional funds will allow Health Centers to create
200 new and expanded access points and serve up to 1 million additional patients,
almost half of them uninsured. The added funds represent the first installment of
the Administration’s multi-year initiative, which will eventually increase or expand
health center access points by 1,200 over five years and eventually double the num-
ber of people served.

The Administration has also proposed a refundable tax credit to make health in-
surance more affordable for individuals and families not covered by an employer
plan nor eligible for public programs.

Finally, the Administration is developing ideas to improve the insurance options
available to lower-income individuals. We are working with States to more effi-
ciently utilize Medicaid and SCHIP funding to increase the number of individuals
with access to affordable insurance, encouraging the availability of private group
health plan insurance coverage where possible.
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REAL CHOICE SYSTEMS CHANGE GRANTS

Question. Last year, the Appropriations bill included $50 million for Real Choice
Systems Change Grants. These grants had originally been included in MiCASSA
(Medicaid Community Attendant Services and Supports Act) to help states reform
their long term care systems to allow people with disabilities to live in their own
homes and communities. In addition, another $20 million for demonstration projects
to achieve this same goal.

HCFA announced the Real Choice funds should be used to develop public-private
partnerships to increase services and supports to people with disabilities. Will
HCFA ensure that people with disabilities, their representatives and their families
are members of the grant-funded state task forces? Answer. We have tried to be
very clear that Congress expressed its intent for States to develop their proposals
jointly with a consumer task force of broad representation. We will honor that in-
tent, while simultaneously affording states with sufficient flexibility in the methods
of involvement that they can get the job done. For example, some states have asked
if their existing ADA/Olmstead planning committee could be used. Where such com-
mittees include broad-based consumer representation, we have answered affirma-
tively. HCFA also made the involvement of consumers an important aspect of its
review criteria for the grants. Finally, we made $50,000 “Starter Grants” available
to states in February in order to help defer some of their initial planning expenses,
particularly expenses associated with stronger efforts to involve people with a dis-
ability. We hope these efforts are successful in helping states achieve a robust level
of consumer involvement.

Question. Would you endorse the continuation of these dollars for the purpose of
funding similar grants -and demonstration projects in 2002?

Answer. No. These grants were designed to be one-time grants to assist States
in their effort to allow people with disabilities to live in their own homes and com-
munities. We believe that the funding provided in fiscal year 2000 is sufficient to
achieve this goal.

COMMUNITY ATTENDANT SERVICES AND SUPPORTS

Question. Secretary Thompson expressed strong support for community-based
services for people with disabilities and the elderly during his confirmation hearing.
In Wisconsin, he championed the FamilyCare program to provide comprehensive
long term care services to people with disabilities and the elderly. In Iowa there has
also been an effort to provide more community-based services to people with disabil-
ities and the elderly. Just last week, the Iowa Department of Human Services re-
leased a draft of the State’s Olmstead plan. And, the state is implementing the Tick-
et to Work and Work Incentives Improvement Act.

Both of these initiatives reflect a strong policy consensus—both nationally and in
Iowa—that people with disabilities should have the opportunity to live in the com-
munity and go to work.

In order to provide people with a real choice to live in the community, however,
many individuals with disabilities and the elderly need access to attendant services
and supports. Many states provide such services through waiver programs, but they
are often not Statewide or comprehensive in coverage. As a result, people remain
inside institutions or are on long waiting lists for appropriate community services.

There is a strong policy consensus that our long term care system is in need of
reform. Senator Specter and I are in the process of drafting a revised version of
Medicaid Community Attendant Services and Supports Act that would provide
states increased resources for community attendant services and other activities
that would ultimately remove the institutional bias of the current Medicaid pro-
gram.

Is HCFA willing to work with us on this issue? How can the federal government
help states create a Medicaid long term care system that allows people with disabil-
ities and the elderly the opportunity to live at home and in the community? Answer.
We believe that the stimulus provided by the Congress in the form of “Systems
Change” grants to States in fiscal year 2001, coupled with Department’s work to
more expeditiously process and approve waiver applications, will allow States the
opportunity to make additional investments in home and community-based services.
Additionally, we anticipate that this work will support the emergence of effectively
working systems that provide States the ability to provide cost-effective long-term
supports.
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QUESTIONS SUBMITTED BY SENATOR HARRY REID
CHRONIC DISEASE TRACKING SYSTEM

Question. Fallon, a small town in my home State of Nevada, is facing a terrible
tragedy. In the last 4 years, 12 children have been diagnosed with leukemia, eight
of them in a single year (2000), significantly more than would be expected in this
small community. The families are angry and scared and have very real concerns
that there may be some connection between this cluster of cancer and the environ-
ment, but currently neither the Environmental Protection Agency nor the Centers
for Disease Control or other involved Agencies in the Department of Health and
Human Services can offer any answers. Two weeks ago the Committee on Environ-
ment and Public Works held a field hearing in Fallon, and the witnesses, including
representatives of the Centers for Disease Control, Agency for Toxic Substances and
Disease Control and Environmental Protection Agency, and many State officials,
supported my call for comprehensive disease tracking and rapid response capability.

We had report language in last year’s bill that requested CDC put together a plan
for a chronic disease tracking system that looked at environmental factors. I look
forward to receiving and considering CDC’s report on this in the near future. And,
I especially want to ensure that, as CDC moves toward implementation of its plan,
it will do so in an integrated manner, not parcel the disease tracking network up
into separate silos. I do not want this to become a battle between fiefdoms, but rath-
er a comprehensive health tracking system to protect the nation’s health.

How are you going to make sure that this tracking system is put together in a
strategic way and establishes a coordinated and comprehensive network?

Answer. In the fiscal year 2001 appropriations report, CDC was asked to report
back to this committee on plans to respond to the findings of the Pew Commission.
In response, CDC’s National Center for Environmental Health formed three CDC
workgroups with membership from across CDC. The workgroups are in the midst
of their work. One important next step is to begin a dialogue with our federal, state,
local and public partners to further define the core functions of what a tracking sys-
tem would do and how it would be implemented. A second step would be to begin
planning to develop guidance and protocols for responding to disease clusters that
may be related to the environment. CDC will work closely with State and Local
Health Departments, professional organizations, e.g. CSTE, ASTHO, to develop
these protocols and guidance.

Question. Is this a priority? I heard at the hearing last week that Fallon is not
alone, that there are many other communities in the country that are facing unex-
plained disease clusters.

Answer. CDC is working diligently with existing funds to define core functions
and develop guidelines so that CDC can provide leadership to the main organiza-
tions who would be involved in this effort.

SUBCOMMITTEE RECESS

Senator SPECTER. Thank you very much, that concludes the hear-
ing. The subcommittee will stand in recess until 9:30 a.m., Thurs-
day, April 26, when we will meet in room SH-216 to hear from the
Secretary, Department of Labor, Elaine L. Chao.

[Whereupon, at 10:08 a.m., Wednesday, April 25, the subcom-
mittee was recessed, to reconvene at 9:30 a.m., Thursday, April 26.]
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ERGONOMICS
OPENING STATEMENT OF SENATOR ARLEN SPECTER

Senator SPECTER. Good morning, ladies and gentlemen. The
Hearing of the Appropriations Subcommittee on Labor, Health,
Human Services and Education will convene. This special hearing
has been set on the subject of ergonomics.

Preliminarily, I want to note that we had an enormous group in
the corridor. I have not seen a line that extends so far to Constitu-
tion Avenue since Bill Gates Junior came to a hearing here a cou-
ple of years ago. And I was a little mystified to walk in and see
the seats empty here and all of the taxpayers in the corridor.

And I asked why people hadn’t come in and I was told you were
looking for an invitation. Well, let the record show you don’t need
an invitation to come to a public hearing. You don’t even have to
show your tax receipts.

I'll just take judicial notice or senatorial notice that you are all
taxpayers.

Today’s hearing is on a very complicated subject. It has been con-
vened to try to move the process forward as expeditiously as pos-
sible. I had thought that the issue of ergonomics was resolved in
our conferences on this subject, which go back many years where
we delayed the promulgation of a regulation and had an enormous
number of arguments until the regulation was supposed to have
been final.

But as George Schultz once said, nothing is final in Washington.
And we have what I consider to be an area of necessary govern-
mental action.

We held an ergonomics hearing when the matter was listed for
revocation. Those Senate floor proceedings came up on short notice,
so we had a hearing with a number of witnesses and found that
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the subject was very, very complicated and required a lot more in-
quiry.

We have a great many witnesses today. What we are going to try
to do is focus in on questions, with concise testimony from panel-
ists. We welcome the new Secretary of Labor, Secretary Elaine
Chao. My distinguished colleague Senator Harkin has arrived, so
I will turn to him for an opening statement.

OPENING STATEMENT OF SENATOR TOM HARKIN

Senator HARKIN. Thank you very much, Mr. Chairman and Sec-
retary. It is good to see you again. I am glad to see we have a good
turnout here today for this hearing because this is an extremely
important hearing. And I thank you, Mr. Chairman, for holding
this hearing.

I want to thank also AFL-CIO and the National Academy of
Sciences and all who are here from the science and labor commu-
nity for coming to testify today.

First, I want to make as clear as I possibly can how disappointed
I was that Congress and the President took the extreme action of
repealing this very important worker safety standard.

More than 2 million American workers each year report work-re-
lated MSDs and half of them lose time because of these injuries.
The ergonomic standards would have cut those numbers dras-
tically. And we are talking about cashiers, nurses, cleaning staff,
assembly workers in manufacturing and processing plants, com-
puter users, clerical staff, truck drivers, and meat cutters.

And this is not just a labor issue, it is a women’s issue because
women are the hardest hit. Women make up 47 percent of the
workforce. But in 1998, they accounted for 64 percent of the repet-
itive motion injuries and 71 percent of reported carpal tunnel syn-
drome cases.

A good example is Gloria Boyd from Waterloo. She worked 9
years on the assembly line in a pork processing plant. She has got
carpal tunnel so bad she can hardly pick up anything heavier than
a cup of coffee. Tell her, tell her that we do not need an ergonomic
standard. Someone tell her and tell her family that, would they.

This is a 15-page rule. And I have seen pictures of people waving
huge stacks of paper around. I have seen pictures of them holding
up big stacks of paper saying, Oh, this is how burdensome this
was; when this is it, 15 pages; 15 pages, not 200.

Second, this was a complaint-based rule and very flexible accord-
ing to each workplace and job as a result of exhaustive studies we
know of over a decade. Some of my colleagues kept calling for more
studies of ergonomics and repetitive stress disorders.

What did we do? We kept authorizing more studies. Another Na-
tional Academy of Science has studies in 1997, after two more be-
fore that. Then we continued to want to delay the rule. Well, the
NAS study of the studies, the study of the studies came out in Jan-
uary.

Once again, the National Academy of Science has found there is
strong scientific evidence that workplace exposures cause musculo-
skeletal disorders and they can be prevented. So I am glad that the
National Academy of Science is here today to present these find-
ings.
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What more do we have to do to prove that America’s workers are
suffering from these repetitive stress disorders and that there are
reasonable ways to prevent them.

With the attitude that seems to be prevalent around this town
today, I doubt if we could get a hard hat rule through like we did
30 years ago, no, 40 years ago, 30-something years ago, get a hard
hat rule through. Probably could not even get that today.

Well, yesterday, Madame Secretary, I understand you received a
petition signed by labor unions, civil rights organizations, women’s
groups, occupational health and safety groups, that urged the Ad-
ministration to make it a priority to issue a new ergonomics stand-
ard.

It should not be that hard. We have studied it for over a decade.
We have got all the scientific basis on it. The work has been done.

Madame Secretary, I am told that you yourself said that work-
related repetitive strain injuries account for more than a third of
job injuries. And I think this is a quote from you. I did not hear
it but I read it, that we need a solid comprehensive approach to
new ergonomics rules.

Well, that is an encouraging statement. I want to know why the
standard that was issued was not solid and was not comprehensive.
And I would like to know what you are going to do and how soon
you are going to do it.

It is not enough, I do not think, to say that we are going to look
at this some more. I would like to know a deadline. I would like
to know when. And that is a question I am going to be asking you
is when are you going to set a deadline for having a new rule.

We have gone long enough. Many of our women, our workers, are
suffering lifetime injuries because we delay and we delay and we
delay and we delay. And we shove it under the carpet, refuse to
deal with it.

So if there are some things wrong with the last rule, I am more
than willing to listen, more than willing to take into account any
problems that may have been in it. But I do not want to see this
as an excuse to delay and delay and delay longer.

If things need to be fixed, let us fix them. I know the chairman.
He believes in worker health and safety as much as anyone around
here. And I know that we would work together. I think we could
work bipartisanly up here, but not if it just means we are just
going to dribble along year after year after year and not get any-
thing done.

If we have a deadline and you have got solid suggestions, we are
more than willing to take a look at it. It is 2001. It is time to put
this sad chapter, this very sad chapter in ignoring the legitimate
rights of our people to have a rule that will protect them, that will
encourage businesses to make the modest minor changes necessary
to cut down on repetitive motion disorders, musculoskeletal dis-
orders in the workplace.

With that, I thank you very much, Mr. Chairman.

Senator SPECTER. Thank you, Senator Harkin.

Let us refrain from applause. Let us not have any displays here.
Let us approach this hearing on a scientific basis and try to figure
out what the facts are and what the public policy ought to be.
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Let us not have any teams on one side or another. Secretary
Chao, we welcome you here. We are going to limit very strictly the
witnesses because we have enough to occupy more than the day.
Our general rules are 5 minutes. We look forward to what you have
to say.

STATEMENT OF ELAINE L. CHAO, SECRETARY, DEPARTMENT OF
LABOR

ACCOMPANIED BY JOSEPH WOODWARD, ASSOCIATE SOLICITOR, OC-
CUPATIONAL SAFETY AND HEALTH ADMINISTRATION

Secretary CHAO. Thank you, Mr. Chairman and Senator Harkin,
and other members of the subcommittee. Thank you for inviting me
to testify about the need to reduce musculoskeletal disorders in
America’s workforce.

With me today is Joseph Woodward. He is the Associate Solicitor
for OSHA, the Occupational Safety and Health Administration.

When I testified before the Senate Health, Education, Labor, and
Pensions Committee at my confirmation hearing about 3 months
ago, I spoke about the challenges of preparing America’s workforce
for the emerging realities of the 21st century workplace.

The Department of Labor must remain in step with the dramatic
changes in our economy to fulfill its responsibilities to our work-
force. And to meet this goal, I have established five priorities for
the Department.

One, is to ensure the safety of every workplace; Two, to guar-
antee an honest day’s pay for an honest day’s work; Three, to fight
discrimination; Four, to protect workers from coercion and intimi-
dation; and Five, to make sure that workers’ compensation and
pensions are protected.

That first goal listed above, to ensure the safety and health of
every workplace, is my top priority. And it will remain so through-
out my tenure as Secretary of Labor.

But I am also committed to bringing the workforce of the 21st
century in step with the needs and realities of our modern econ-
omy. And it is clear that the workplace of today is very different
from the workplace as it existed when the Department of Labor
was created in 1913.

Today’s employees are better compensated, better treated and
work fewer hours. They are also better trained, more productive
and more knowledgeable. And we must continue training a more
productive workforce in order to continue producing a better com-
pensated workforce.

And so in that vein, I cannot resist a brief commercial for the De-
partment’s upcoming 21st Century Workforce summit to be held at
the MCI Center on Wednesday, June 20 of this year. You are all
invited to join us as what is supposed to be and what promises to
be an extremely productive and rewarding day to talk about train-
ing and development for the 21st century workforce.

The workforce of the 21st century today is not only better off fi-
nancially than it was a century ago, it is also far better off from
a safety perspective. In 1913, the year the Department was found-
ed, the Bureau of Labor Statistics, part of the Department of
Labor, documented 23,000 industrial deaths among a workforce of
38 million people. This is equivalent to a shocking 61 deaths per
100,000 workers.
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In 1999, the latest year for which figures are available, the Bu-
reau of Labor Statistics reported 6,023 deaths among a workforce
of 134 million people or fewer than 5 deaths per 100,000; fewer but
still too many.

These numbers demonstrate that we have made great strides in
improving worker safety over the last century. And the Department
of Labor as well as our Nation as a whole should be commended
for its commitment to improving worker safety.

But these improvements also demonstrate that the new century
and the new workforce require a new approach to the safety needs
of the American workforce, an approach based on collaboration and
prevention rather than the antiquated adversarial approach of
years past.

OSHA has a finite budget of $425.4 million in fiscal year 2001.
Securing the cooperation of employers and employees can help us
to leverage the effectiveness of our resources.

For example, several employers recently shared with us how they
have implemented their own ergonomics programs in collaboration
with their workers, and some with the assistance of OSHA’s con-
sultative services.

The administration asks that OSHA place a greater emphasis on
preventing injuries through compliance, assistance and cooperation,
such as education, training and technical assistance programs,
rather than relying on command-and-control enforcement.

Because we are in a new century and facing a new kind of work-
force issue, it is very important that the Department of Labor pro-
ceed carefully on the ergonomics question. As we begin this new
century, it is important to bring the stakeholders together, work on
creating a common knowledge base and a clear recognition of the
need for a consensus approach to this issue.

Since the Department has seemingly been looking into this issue
for so long, I think it might be helpful to lay out some of the his-
tory to give everyone a sense of the time line, and the controversy.

Senator SPECTER. Madame Secretary, we are interested in the
history but the time is very short. The red light has been on. Could
you ilummarize. Your full statement will be made a part of the
record.

PREPARED STATEMENT

Secretary CHAO. My full statement will be made a part of the
record, as you requested. And I will be more than happy to answer
any questions you have.

[The statement follows:]

PREPARED STATEMENT OF HON. ELAINE L. CHAO

Mr. Chairman, Members of the Subcommittee, thank you for inviting me to testify
about the need to reduce musculoskeletal disorders in America’s workforce. With me
today is Joseph Woodward, Associate Solicitor for Occupational Safety and Health.

When 1 testified before the Senate Health, Education, Labor, and Pensions Com-
mittee at my confirmation hearing three months ago, I spoke about the challenges
of preparing America’s workforce for the emerging realities of the 21st Century
workplace. The Department of Labor must remain in step with the dramatic
changes in our economy to fulfill its responsibilities to our workforce.

To meet this goal I have established five priorities for the Department:

—to ensure the safety of every workplace;

—to guarantee an honest day’s pay for an honest day’s work;
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—to fight discrimination;

—to protect workers from coercion and intimidation; and

—to make sure workers’ pensions are protected.

That first goal listed above, to ensure the safety and health of every workplace,
is my top priority; it will remain so throughout my tenure as Secretary of Labor.
But I am also committed to bringing the workforce of the 21st century in step with
the needs and the realities of our modern economy. It is clear that the workplace
of today is so very different from the workplace as it existed when the Department
of Labor was created in 1913. Today’s employees are better compensated, better
treated, and work fewer hours. They are also better trained, more productive, and
more knowledgeable. We must continue training a more productive workforce in
order to continue producing a better-compensated workforce. In that vein, I cannot
resist a brief commercial for the Department’s upcoming 21st Century Workforce
summit, to be held at the MCI Center on Wednesday, June 20 of this year. You are
all invited to join us at what promises to be an extremely productive and rewarding

ay.

The workforce of the 21st century is not only better off financially today than it
was a century ago; it is also far better off from a safety perspective. In 1913, the
year the Department was founded, BLS documented 23,000 industrial deaths among
a workforce of 38 million people—equivalent to a shocking 61 deaths per 100,000
workers. In 1999, the latest year for which figure are available, BLS reported 6,023
deaths, among a workforce of 134 million people, or fewer than 5 deaths per
100,000. Fewer, but still too many.

These numbers demonstrate that we have made great strides in improving worker
safety over the last century. The Department of Labor, as well as our nation as a
whole, should be commended for its commitment to improving worker safety. But
these improvements also demonstrate that the new century, and the new workforce,
require a new approach to the safety needs of the American labor force, an approach
based on cooperation and prevention, rather than the antiquated, adversarial ap-
proach of years past.

OSHA has a finite budget of $425.4 million in fiscal year 2001. Securing the co-
operation of employers and employees can help us to realize a substantial return
on our resources. For example, several employers recently shared with me how they
have implemented their own ergonomics program—some with the assistance of
OSHA’s consultative services. The Administration asks that OSHA place a greater
emphasis on preventing injuries through compliance assistance and cooperation,
such as education, training and technical assistance programs, rather than relying
on command-and-control enforcement.

Because we are in a new century and facing new kinds of workforce issues, it is
very important that the Department of Labor proceed very carefully on the
ergonomics question. As we begin this new century, it is important to bring the
stakeholders together, work on creating a common knowledge base and a clear rec-
ognition of the need for a consensus approach to this issue.

TIMELINE

Since the Department has seemingly been looking into this issue for so long, it
might be useful to lay out some of the history, to give everyone, the Congress and
the American people a sense of the timeline, the controversy, and the activities over
the last twenty years. As you all know, last month, under the Congressional Review
Act, Congress repealed OSHA’s ergonomics standard. In signing the repeal, the
President emphasized that this Administration supports activities that will address
the critical challenge of reducing musculoskeletal disorders.

The repeal is only the latest action in the Department’s two-decade history with
this issue, dating back to the hiring of the Department’s first ergonomics specialist
back in 1979. You may be interested to know that that individual remains a valued
Department of Labor employee.

Since then, OSHA has been working steadily to determine the best possible posi-
tion for the Department of Labor to adopt in order to ensure the health and safety
of the American worker. As the history shows, the Department and Congress have
been operating on a collision course for a number of years now, and this movement
forward without a consensus has put us in the predicament we are in today. At this
point it would be appropriate to submit into the record a timeline covering some of
this history.

The timeline I have just submitted is very useful in laying out the history of the
ergonomics standard. This history helps demonstrate why the original standard
failed—the rush to action, the lack of consensus, and the continual forward move-
ment despite repeated congressional expressions of disapproval. This history makes
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it clear why we need to take our time and to achieve a greater level of consensus
before proceeding.

WHY ERGONOMICS FAILED

It is vitally important that we avoid a repeat of the last ergonomics standard. It
would be wise to consider the factors that preceded last month’s vote by Congress
before charting a new course. OSHA should not rush when producing a new, com-
prehensive approach to ergonomics.

Last year, OSHA was asked to complete promulgation of the previous standard
in an unreasonable period of time. Many have stated that this was a standard that
began in the late 1980’s under former Secretary of Labor Elizabeth Dole. Now, we
know that the Department actually began looking at this issue in 1979. We also
know, however, that the new proposed rulemaking was announced in November
1999 and made final in November 2000. Within that same 12-month period, OSHA
received over 11,000 written comments on this rule, making up 188,547 pages. Piled
on top of each other, these comments and supporting documents would be 78 and
a half feet high. In fact, standing on top of this stack without a safety harness
would probably constitute an OSHA violation.

These thousands of pages of documents include complex scientific and mathe-
matical analyses that only experts can understand. As you can see, this display il-
lustrates just how complex this issue really is, and how much interest was gen-
erated by the last proposal. The rush to make the standard final, however, forced
OSHA to rely heavily on contractors to assist in the review of these documents. The
government has a responsibility to listen to the people, especially the regulated com-
munity.

Cost, scope of coverage and state jurisdiction were also concerns of the previous
standard. The disparity between OSHA and private sector cost estimates ap-
proached $100 billion. As a result, the Department will consider having future cost
estimates reviewed by an independent entity. The previous standard attempted to
cover a large number of businesses. The Department could help lower the overall
cost by focusing on high-risk occupations. State jurisdiction should also be preserved
by permitting States to administer workers’ compensation programs without Federal
intervention by OSHA.

DEPARTMENT ACTIVITIES SINCE CRA

In determining how best to proceed from this point, it is best to take advantage
of the expertise and experience of all parties involved in the issue. Since becoming
Secretary, representatives of unions, employers, safety and health professionals,
Congress, and members of the medical and scientific communities have all come to
the Department to share their thoughts on how to develop an effective strategy to
further reduce—and eventually eliminate—these injuries. The OSHA career staff
also provided a brief on the tools currently available under the Occupational Safety
and Health Act. I look forward to continuing discussions about the best method for
balancing the needs and concerns of management and labor while improving the
health and safety of America’s workers.

Some of the groups with whom we have met regarding this issue during my short
tenure as Secretary of Labor include:

—The president & workers from the United Commercial and Food Workers Union

—The AFL-CIO

—The Service Employees International Union

—The United Brotherhood of Carpenters & Joiners

—The United Brotherhood of Teamsters

—The Hotel Employees & Restaurant Employees International Union

—The Frozen Food Association

—The American Occupational Therapy Association

—The Food Marketing Institute

—The American College of Occupational and Environmental Medicine

—The American Society of Safety Engineers

In addition, we have also had extensive and multiple briefings with the dedicated
career staff at OSHA to discuss the Department’s activities and options on
ergonomics.

Finally, I would add that I am especially pleased to appear here before you today.
I consider meeting with Congress to be an important part of listening and learning
process on this subject.

One thing is clear from these meetings: there is no consensus on the ergonomics
issue. The stakeholders who have come to the Department of Labor to discuss
ergonomics are coming from completely different positions, ranging from those who
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want no action to those who thought that the previous rule did not go far enough.
In fact, after my testimony, you will hear from a number of other witnesses who
I expect will demonstrate the full range of these widely divergent points of view.
And therein lies the problem. This diversity of opinion suggests that precipitous ac-
tion is not the wisest course at this time. If we want to find more common ground
on this issue, we will need to engage in more discussion and analysis, and we will
need more data.

PRINCIPLES

That said, we still do know a lot, and enough to begin thinking about the kinds
of approaches that could work, and more importantly, the starting point from which
we want to launch further activities. If we are to find common ground, it is impor-
tant that there is at least general agreement on certain facts and philosophies be-
fore we reengage in the process that was reversed last month with the passage of
the CRA resolution. A great deal of resources, both in and outside the Department,
went into creating the ergonomics standard. Under the CRA, the Department is now
precluded from producing any standard that would be “substantially the same.” Be-
fore we expend valuable—and limited—resources on a new effort, we should agree
on general principles that the Department will follow in creating a new ergonomics
approach that fits the new 21st century workforce. These principles will provide a
vital starting point for common understanding, a point from which we can hope to
find common ground:

1. Prevention.—Everyone can agree that reducing occupational injuries is our top
priority. Fortunately, there is good news on this front. Recently, the Bureau of
Labor Statistics (BLS) released new data on job-related injuries and illnesses for
1999. The data show that there has been a continuing decline in musculoskeletal
disorders that result in employees missing time from work. Employers reported
582,300 such injuries in 1999, down from 592,500 in 1998 and from more than
763,000 in 1993. This 25 percent decline has occurred even though more Americans
were in the workforce. While I'm encouraged by this progress, I also recognize that
musculoskeletal disorders remain nearly one-third of all work-related injuries. The
Department should examine why these rates continue to decline, even in the ab-
sence of a specific ergonomics standard and while the number of annual OSHA in-
spections remains steady.

Clearly, more needs to be done to address the hazards that cause these injuries.
My goal is for the Department to develop an approach that will focus efforts on pre-
venting injuries before they occur, rather than simply reacting after workers are
hurt. We would much rather prevent an injury than fine an employer in the after-
math of that injury.

OSHA has a finite budget of $425.4 million in fiscal year 2001. It is impossible
to inspect every workplace with this limited budget. This money is more effectively
spent, and protects more workers, if it is focused on prevention efforts. Prevention,
education and training are the most effective methods for providing the maximum
amount of protection to the greatest number of workers.

2. Sound Science.—Any Departmental action should be based on the best avail-
able science and research. In the previous Administration’s rush to issue an
ergonomics standard, they acted before the completion of a National Academy of
Science study that would have provided all stakeholders with more information on
the ergonomics standard. In the future, the Department should make sure that it
makes determinations based on the best available science.

3. Incentive-Driven.—OSHA has stated that 95 percent of employers are acting in
good faith. Employers understand that best safety practices are good for business
and are in the best interests of their workers. Any approach should be centered on
cooperation between OSHA and employers, rather than an adversarial relationship.

OSHA’s efforts with the meatpacking industry over the last 10 years demonstrate
how successful a voluntary approach to ergonomics can be. In 1990, OSHA pub-
lished ergonomics guidelines for the red meat industry, “Ergonomics Program Man-
agement Guidelines for Meatpacking Plants.” One of the reasons the Agency chose
to publish guidelines for this industry was the unacceptably high injury rate to its
workers—20.2 cases per 100 employees. Many of these injuries were musculo-
skeletal disorders.

Many firms in the meatpacking industry used these guidelines and voluntarily
implemented programs in an attempt to decrease ergonomic injuries and lower their
annual workers’ compensation premiums. Over the last 10 years, the case rate of
total recordable injury cases dropped 39 percent, from 20.2 cases per 100 full time
workers in 1989 to 12.3 per 100 full-time workers in 1999. The case rate for injuries
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involving days away from work also dropped substantially over this period, from 6.5
per 100 full-time workers to 2.0—a decrease of 70 percent.

Although these guidelines initially arose from an OSHA enforcement action, this
experience does demonstrate the potential effectiveness of voluntary, industry-spe-
cific ergonomics suggestions, especially in industries where the prevalence of mus-
culoskeletal disorders is greatest.

4. Flexibility.—We must recognize the unique nature of individual workplaces—
avoiding an unworkable one-size-fits-all approach. The comments DOL has received
demonstrate that one of the biggest weaknesses of the failed standard was its uni-
versal nature. Every workplace is different and will need different tools and ap-
proaches to prevent ergonomic injuries.

5. Feasibility.—Small businesses complained that the cost of the previous stand-
ard, estimated by the Department at upwards of $4 billion, and by private sources
at up to $100 billion, would have imposed a crushing burden on them. Small busi-
nesses need the Department to recognize the costs of compliance and the economic
constraints faced by small business.

6. Clarity.—The ergonomics standard took up over 600 pages, including preambles
and appendices in the Federal Register. While the standard represented only a por-
tion of these, small business owners faced with the entire 600 pages of supporting
documents were understandably frightened. Small business owners lack the legal
resources to understand what is required to comply with complex regulations. As
a result, any approach to ergonomics must include short, simple, and common sense
instructions for employers and their employees.

WHAT’S NEXT?

The Department of Labor understands that there is some Congressional interest
in addressing ergonomic injuries through legislation. We ask for your patience. This
is a new Administration. We have made it our priority to review and understand
this issue by taking the time to meet with stakeholders, listen carefully to their con-
cerns and construct principles that guide us to a comprehensive resolution. While
the Department is making significant progress, it will take time for us to effectively
complete our goal.

Defining the best, comprehensive approach for ergonomic injuries is not a simple
process. Occupational physicians explain that ergonomics involves soft tissue—in-
cluding tears, scarring or inflammations, which can all be generated in places other
than the workplace. While the Department is focused on addressing ergonomic inju-
ries acquired on the job, determining where a worker developed a tissue strain is
still subject to much debate. There is no set formula. No table exists. There is no
equation that permits us to simply plug in a worker’s injury and instantly deter-
mine its history. Because of the great difficulty of identifying many ergonomic inju-
ries and establishing causality, these kinds of cases can require more investigative
resources than traditional workplace injury cases.

The Department of Labor wants to work with Congress in charting the best
course of action. The Department is here today because it is committed to providing
necessary protections to workers against ergonomic injuries. We applaud you, Mr.
Chairman, for holding this hearing, and look forward to working with you and hear-
ing any suggestions you have for providing a sufficient remedy.

Senator SPECTER. Well, in the interest of brevity and to move on
to the substantive witnesses, I am just going to ask you one ques-
tion with two parts. When do you anticipate having a regulation
finished, and what are the appropriate monitoring steps during the
ci)ué"sg of the time line from now until the date you expect to con-
clude?

Secretary CHAO. Mr. Chairman, I would love to give you a time
line and a deadline. A time line we have a better handle over. A
deadline I do not think would do any one of us any particular good
in trying to accomplish the goal of reducing ergonomic injuries.

We have seen in the past an artificial deadline unreasonably im-
posed would in fact not bring about the result that we all share.
We are all in favor of reducing injuries. I totally agree with
you

Senator SPECTER. Well, can you give us a time line? You say you
have a handle on a time line but cannot give a deadline.
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Secretary CHAO. Well, I think any regulation that goes through
OSHA depending on the scope, the complexity, whatever the
particular:

Senator SPECTER. Secretary Chao, would you take a look at the
scope and complexity and the history and give us a deadline or a
time line.

Secretary CHAO. I am not able to do that, sir. I am sorry. I am
unable to do that. I don’t think that is a responsible way to pro-
ceed.

Senator SPECTER. Senator Harkin?

Senator HARKIN. Madame Secretary, I guess what I am hearing
is that this is just going dribble on for another 10 years. Is it going
to be 10 years or 5 years?

Secretary CHAO. No, I do not have that kind of plan in mind.

Senator HARKIN. 2 years?

Secretary CHAO. Sir, with all due respect, I know that you would
like for me to say a specific deadline. I would be more than glad
to do that if that were a responsible course of action.

Unfortunately, that is not a responsible course of action in my
eyes. I want to do what is right. And the Department is unable to
come to a definitive deadline. And maybe what we can do is I will
ask, if I could, and I hate to put him on the spot, but Mr. Joe
Woodward is the Associate Solicitor.

Senator SPECTER. We do not want to put anybody on the spot
and we do not want to have a protracted debate about it.

Secretary CHAO. Fine.

Senator SPECTER. There is a deadline on my term. It is 6 years.
There is a deadline on the President’s term. It is 4 years. And I
do not think it is asking too much when this subcommittee asks
you for a deadline.

What I want you to do, if you will not interrupt me, Madame
Secretary, is to go back to the drawing boards and see if you can
give us some estimate as to when it is going to be concluded.

Secretary CHAO. I will do that. May I just add a few words
please?

Senator SPECTER. Of course.

Secretary CHAO. In my testimony, and I wish that people would
read the testimony, because the testimony was put together with
a great deal of thought and care, not for the purpose of delaying.
Because this testimony really lays out in depth our concern with
the subject, our desire to move forward in a responsible fashion.

I think one of the problems that has occurred in the past is that
there has not been consensus. And despite repeated appeals from
Congress to the Department on acting in a way that is responsible
to them, those steps have not been taken. And I am not saying any-
thing bad about the department professionals. I am saying that
there were other forces at work.

And so I think if we were to proceed again without due consider-
ation of all the various interest groups that are involved, I do not
think we are going to be crafting something that will be sustain-
able and that will be longstanding.

Senator SPECTER. Madame Secretary.
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Secretary CHAO. We are going to end up exactly where we were
prior to March 20. And that is not what I want. I want to do what
is right.

But I think a consensus of some sort has to be brought together.
I have met with all different kinds of groups. And the diversity of
opinions is truly vast. We have people on one spectrum who do not
want to do anything.

Senator SPECTER. Madame Secretary.

Secretary CHAO. I do not agree with that.

Senator SPECTER. You are repeating yourself. And we do not
have time for that. Consensus is fine, if you can get it. Consulta-
}ion is what you have to do. That can be accomplished in a time
rame.

Around here, we all work under time pressures. We work on a
budget under a time pressure, and we work late, and we have a
vote-a-rama, and we have a schedule on appropriations, and we
have a fiscal year, and we have to meet deadlines.

And consensus is great if you can get it, but there are many reg-
ulations. Most regulations are issued without consensus. If you
could come to consensus, you would not need to have a Department
of Labor or a subcommittee or proceed with these hearings.

I want to proceed to call the first panel of witnesses. Senator
Harkin, you want one more question. OK.

Senator HARKIN. Madame Secretary, since you say you are going
to pursue this

Secretary CHAO. Yes, of course.

Senator HARKIN. I had my staff look at your budget.

Secretary CHAO. Yes.

Senator HARKIN. How much is in your budget that you have de-
voted to this effort?

Secretary CHAO. We have a total OSHA budget of $425 million.

Senator HARKIN. I know what your total budget is. I want to
know how much you have devoted to an expeditious review of and
culmination of the effort to issue a new standard.

Secretary CHAO. I do not have that number with me. I will be
more than glad to get it for you.

Senator HARKIN. And would you submit that to this Appropria-
tions Committee.

Secretary CHAO. I certainly will.

Senator HARKIN. I would like to see how much money and re-
sources you are devoting to this specific effort.

Second, I have read your statement over. And what I do not see
in your statement, I do not see anything in your statement that
says here is what was really wrong with the rule that was promul-
gated, point by point, and here is how we fix it.

Now, could you submit that also for the record. I want to know
precisely what it is in this 15 pages of rules that you think are
Wroncgl?and that need to be corrected. Could you submit that for the
record?

Secretary CHAO. The Congressional Review Act was the action
that nullified the rule making.

Senator HARKIN. I understand that. I understand that.

Secretary CHAO. That is not our department. We did not nullify
the rule making. In fact
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Senator HARKIN. But you are supporting that. And you are say-
ing that that was the correct course of action to take. You are say-
ing it was correct to have thrown this rule out. That is what you
are saying.

Secretary CHAO. Well, the rule has been deemed null and void.

Senator HARKIN. Yes.

Secretary CHAO. That does not mean that a new rule——

Senator HARKIN. But you are saying you support that, do you
not? You support that.

Secretary CHAO. The administration supports that and I support
that. Yes. Because I think a consensus, some kind of consensus is
necessary for us to be able to move forward. Because if we do not
find some commonality of interests, the Congressional Review Act
will once again be invoked. And any new rule will be void and nul-
lified.

Senator HARKIN. I think——

Secretary CHAO. I am concerned about the workers. If we want
to really find a solution to reduce the injuries, we have to be able
to find——

Senator SPECTER. I regret interrupting but we have a lot of wit-
nesses. And I think you have asked an appropriate question as to
what the Secretary disagrees with in the regulations.

We all know what the Congress did. If you would care to respond
to that, we would appreciate it. But we are not going to have a po-
litical debate here.

Secretary CHAO. You are right.

Senator SPECTER. That is what we are not going to do. What we
are going to do is try to identify what can be done to protect work-
ers. And we have experts here on a wide variety of subjects that
is just staggering, including: work-related musculoskeletal dis-
orders, work-related MSDs and interventions, cost benefits and fea-
sibility of economic standards and options for new ergonomics
standards.

You have expressed yourself on consensus, Madame Secretary.
We understand that. Speaking only for myself, if you can get con-
sensus, that is wonderful. If you cannot, you are going to have to
make a decision as the Secretary of Labor, and then Congress is
going to review that. Those are our procedures.

I would like to call the second panel now: Mr. Fellner, Dr. Bigos,
Dr. Hadler, Miss Seminario, Mr. Evanoff and Ms. Eberhardt.

Let us begin, Mr. Fellner, with a question as to what are mus-
culoskeletal disorders, if any, which require Department of Labor
regulation.

STATEMENT OF BARUCH A. FELLNER, ESQ., PARTNER, GIBSON, DUNN
& CRUTCHER, LLP

Mr. FELLNER. Senator Specter, it is a pleasure to be before the
committee this morning and to participate in this important hear-
ing. If I may, before I get to your question, may I put it in the con-
text of the 5-minute statement that it was my impression we all
had an opportunity to give this morning. And with respect:

Senator SPECTER. Yes, you may.

Mr. FELLNER. I will certainly respond.
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Senator SPECTER. It would be the committee’s preference that
you focus on the subject matter for Panel 1 which I have just ar-
ticulated.

Mr. FELLNER. And with pleasure. I will focus on that, but I
would like to put it in the context of my statement with your kind
permission, sir.

Senator SPECTER. I have already given you that. Proceed.

Mr. FELLNER. On March 6, the distinguished chairman convened
a special hearing to examine the issues surrounding OSHA’s now
rescinded ergonomics standard.

During the course of that hearing, I suggested that the next step
in determining what course the Department of Labor should take
should be an open and honest and exhaustive debate on the science
and economics, a course of action rejected by OSHA in the prior ad-
ministration.

We are delighted, we are honored to participate in the beginning
of that process and to be part of such a distinguished panel of ex-
perts.

Given the scope of the issues, this process obviously cannot begin
and end in a single day. We expect that this open dialogue and
hopefully consensus will continue in the Department of Labor
under the able leadership of Secretary Chao. We do not expect the
answers to be easy.

The more one becomes familiar with these issues and their com-
plexity, the more difficult it becomes to find areas of common
ground.

And I would like to introduce this debate, Mr. Chairman, by out-
lining some of the many issues about which there is considerable
disagreement first.

The nature of the problem broadly referred to as musculoskeletal
disorders or MSDs is poorly defined. And Senator Specter, if I may,
the problem and its definition runs the gamut from the definition
of the National Academy of Sciences of disorder, and that is what
we are talking about today, Senator, musculoskeletal disorders
which is an alteration in an individual’s usual sense of wellness.
That is the NAS definition. That is their amorphous definition.

OSHA, on the other hand, has defined musculoskeletal disorders
as injuries and illnesses that affect muscles, nerves, tendons, liga-
ments, joints or spinal disks. There is not even an agreement on
how to define the problem much less to cure it.

Number 2, you will hear extraordinary numbers today from the
non-medical witnesses representing the other side, 1.8 million,
650,000 annually. I agree with those numbers, Senator.

If we are talking about an alteration in a sense of wellness, there
are millions of those. If we are talking about illnesses, injuries,
there are very, very few of those.

Number 3, even the strongest proponents of ergonomics recognize
that work and non-work factors contribute to MSDs. Let me sug-
gest in the interest of time that if a picture is worth a thousand
words, then I invite the attention of this committee to two pictures,
once again from the National Academy of Sciences; two pictures
which describe the complexity of the factors and the risk factors
that go into musculoskeletal disorders that include the physiology
of the human being, the psychology of the human being, the me-
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chanical factors to which he is exposed, the socioeconomic factors
that the human being finds himself into.

And to suggest that one can pluck one factor, the physical factor
out of this kaleidoscope of shards and regulate that one factor is
with all respect, Senator Specter, an impossible task based upon
the science that we presently know.

And speaking of that science, we do indeed have a distinguished
panel. We have brought four eminent medical doctors and research-
ers, not representatives of the National Association of Manufactur-
ers, not representatives of the Chamber of Commerce, not individ-
uals who are after sound bytes, but rather the folks that know the
science and will address the science. And the science is insufficient
to support an ergonomic standard as we presently sit.

PREPARED STATEMENT

Moreover, and with this I will conclude, when one is dealing with
the single-most expensive regulation in the history of the Depart-
ment of Labor, and may I suggest with respect the greatest exam-
ple of microengineering of the workplace in the history of this re-
public, the science better be sound before we proceed.

Senator SPECTER. Thank you very much.

Mr. FELLNER. With that, Senator Specter, I will conclude.

[The statement follows:]

PREPARED STATEMENT OF BARUCH A. FELLNER

Distinguished Chairman and members of the Subcommittee, I am a partner with
the firm of Gibson Dunn & Crutcher. Since OSHA’s inception almost 30 years ago,
I have practiced safety and health law, having shaped OSHA’s enforcement policy
in the Solicitor’s Office for its first decade and settled over 1,000 OSHA citations
in private practice. I am firmly committed to a strong OSHA—one which is actively
engaged in preventing accidents, illnesses and injuries in the workplace. On March
6, the Chairman convened a special hearing to examine the issues surrounding
OSHA’s now-rescinded ergonomics standard. During the course of that hearing, I
suggested that the next step in determining what course of action the Department
of Labor should take should be an open, honest and exhaustive debate on the
science and economics—a course of action rejected by OSHA under the prior admin-
istration. We are delighted and honored to participate in the beginning of that proc-
ess and to be part of such a distinguished panel of experts.

For the past eight years, OSHA has committed enormous resources with a pre-
disposition toward promulgating an ergonomics standard and without objectively
evaluating the underlying science, the costs, or the benefits of such a standard. In
the recent rulemaking, OSHA hired more than 20 outside consultants to aggres-
sively advocate its position and to criticize dissenting comments. The resulting
ergonomics standard was perhaps single greatest experiment in social engineering
in the history of the Department of Labor. The costs of the rule would have been
staggering, and it had no clear scientific support. That standard is now rescinded.

But now we look to the future. This hearing is the first time there has been open
and honest dialogue regarding the scientific foundations and economic implications
of an ergonomics rule. Given the scope of these issues, this process obviously cannot
begin and end in a single day. We expect that this open dialogue will continue in
the Department of Labor under the able leadership of Secretary Chao.

We do not expect that answers will be easy to find. The more one becomes famil-
iar with these issues and their complexity, the more difficult it becomes to find
“areas of common ground.” I will introduce this debate by outlining some of the
many issues about which there is considerable disagreement.

—The nature of the problem—broadly referred to as musculoskeletal disorders or
MSDs—is poorly defined. MSDs encompass a variety of perceived maladies and
complaints that are not even described with consistent medical terminology.
Some define MSDs as objectively diagnosed “injury.” The National Academy of
Sciences characterizes MSDs as “disorders” that result in “an alteration in an
individual’s usual sense of wellness or ability to function.”
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—Efforts to quantify the problem are hampered by the inherent difficulty of cat-
egorizing such diverse conditions and complaints. According to the Bureau of
Labor Statistics, the bedrock of the claims that an MSD epidemic exists are
principally based on 6 million employers interpreting one amorphous category:
“sprains, strains and tears.” That is a category that encompasses the traumatic
and the cumulative, the objective and subjective symptoms, the disabling pre-
existing condition that has nothing to do with the workplace and the workplace
incident that aggravates but does not injure. And almost all of these judgments
are made by laymen. This is the stuff of soundbites, not science, as to the cata-
strophic state of ergonomic injuries.

—Even the strongest proponents of a standard agree that work and non-work fac-
tors contribute to MSDs. This NAS table is particularly helpful in showing the
complex web of suspected influences. There is sharp disagreement, however,
about the relative importance and contribution of these factors. The conclusions
of scientific studies are inconsistent and difficult to assimilate because they in-
volve so many different aspects of this multi-faceted issue.

—No single, scientifically validated “exposure-response” relationship exists to pro-
vide a quantitative basis for a standard. This is not lead or asbestos, where rel-
ative scientific certainty suggests a permissible exposure limit. Without this
grounding, would-be regulators struggle between two equally unpalatable alter-
natives: a vague standard based on general goals such as a “material reduction”
or making sure MSDs are not “reasonably likely to occur,” and a more specific
standard based on quantitative goals that lack scientific support.

—Those who espouse the benefits of ergonomics rely largely on anecdotal evi-
dence. However, there is a dearth of scientifically supportable evidence—par-
ticularly scientifically reliable randomized controlled trials—on the effectiveness
of ergonomics programs. When we were all in fifth grade, we learned the impor-
tance of the scientific method; we seem to abandon that method when we are
engaged in social policy or social engineering. Anecdotal evidence of employee
complaints is unreliable because it may be tainted by factors unrelated to safety
or health. Research must focus on objectively diagnosed medical outcomes.

—Although the benefits of ergonomic controls are speculative, the costs are very
real. Even the prior Administration estimated annual costs of more than $4.5
billion, making ergonomics the second most expensive regulation since OMB
began its systematic review of regulatory impact. OSHA’s estimate, moreover,
was based on broad-brush estimates that ergonomic interventions will cost
around $150 per job, when the agency had a long track record of seeking inter-
ventions costing many times that amount. Industry estimates suggested that
the true total cost may exceed $100 billion, perhaps by many multiples.

As we set about for the first time to conduct an objective analysis of the science
and economics of ergonomics, it is necessary to proceed without pre-formed notions
as to the proper outcome. We hope that the Department of Labor will produce a de-
tailed formal agency analysis that objectively and thoroughly considers all the evi-
dence and comes to a conclusion about the appropriate government response, wheth-
er that be a comprehensive standard, a more narrowly targeted enforcement struc-
ture, a set of guidelines, or no action at all. The complete analysis and determina-
tion could then be published in the Federal Register and subjected to the open no-
tice and comment process necessary to establish it as final agency action. When this
process is complete, we believe that OSHA will find the current state of scientific
knowledge woefully inadequate to support anything approaching the type of com-
prehensive standard-setting exercise recently rejected by Congress.

Senator SPECTER. Thank you very much Mr. Fellner. Proceed
now to Dr. Stanley Bigos, Professor of Orthopedics, University of
Washington. Dr. Bigos, the floor is yours.

STATEMENT OF DR. STANLEY BIGOS, PROFESSOR OF ORTHOPEDICS,
UNIVERSITY OF WASHINGTON

Dr. Bigos. Thank you. It is an honor to be here today to partici-
pate in an open examination of a federally mandated ergonomics
rule. As a practicing orthopedic surgeon who deals with pain, a re-
searcher and medical school professor, I have studied musculo-
skeletal problems for years and have engineered some of the prin-
ciple studies regarding their causes.
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Simply, I believe there is no scientific basis for a mandatory
ergonomic intervention at the workplace to prevent these nebulous
things that have been termed musculoskeletal disorders and we
refer to them as MSDs.

The best science regarding musculoskeletal disorders suggests
ergonomic proposals would actually be detrimental to the health of
American workers by medicalizing many of the undiagnosable
things that we in medicine cannot treat specifically. And if you can-
not diagnose it, how do you prevent it.

Problems at work are a concern for all of us. We would all like
to make them go away. Unfortunately, there is very little con-
sensus about how to define these MSDs and have virtually no reli-
able data regarding the prevalence.

If we were to rely upon the statistics that OSHA cited in the
final ergonomics rule, we would find that the vast majority of
MSDs consist of discomfort or pain, generally unavoidable back
pain that is a part of life.

I am not saying that this discomfort is imaginary. It is real. It
is very real for the people who experience it. I am merely pointing
out that when we speak about MSDs we generally are not referring
to physical injuries that are associated with tissue damage that can
be prevented or medically altered.

This point was recognized in the World Health Organization
meeting on January 14, 2000, in a scientific group where all the
participants agreed that we cannot continue to include aches and
pains as categorized as injury, arthritis or disease because it keeps
us away from the real goal of helping our patients.

My point is that many MSDs are nothing more than symptoms
without observable tissue damage. We are limited in medicine. And
because there is no reliable data regarding the prevalence, it is not
at all clear exactly what problem it is we are trying to regulate.

Even if we could identify the nature and scope of the problem,
there is no clear-cut science to support an ergonomics intervention.
The ergonomics hypothesis is that many MSDs are caused by cer-
tain kinds of repetitive motions in the workplace and this can be
alleviated by ergonomic controls alone. The problem with this hy-
pothesis is that it is contrary to the best science available today.

The ergonomic hypothesis relies heavily upon studies that only
generate clues of association without actually studying the clues to
see if there can be an effective mechanism by which the problem
can be prevented.

In light of the overwhelming potential cost of an ergonomic inter-
vention, no rule should proceed without some evidence of successful
intervention such as based on randomized control trials. No pro-
spective RCTs at this point can guide us in altering the physical
work conditions as an ergonomic remedy to the problem.

In fact, the best science available does not support an ergonomic
hypothesis. This is especially true for back problems.

I directed the award-winning Boeing study that was summarized
in the publications in 1991 and 1992. The study was of 3,020 air-
craft workers at the Boeing factory over a 4-year period to look at
the report of back problems.

We started with a retrospective study that provided us with
clues, and then we studied those clues to see about their impact on
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the reported back problems. The non-physical factors outweighed
the physical factors in predicting back problems. The study found
no correlation between heavy lifting and work activities increasing
the report of problems.

In fact, the study found that some employees who routinely per-
formed heavy lifting jobs in the paint shop, lifting 50 pounds with
their arms outstretched like this, totally against everybody’s ergo-
nomic recommendation, and actually found that because of their—
probably because of their high job satisfaction, they were among
the least likely to report problems.

I also chaired the HCPR Guideline Panel which found no data
through a methodologic process that would support what is being
recommended in the rule.

In conclusion, I believe it is imperative for regulators to recognize
the past ergonomic proposals are not supported by the best science
available.

Let us pretend for a moment that the Food and Drug Adminis-
tration has suddenly prescribed a specific drug mandatory for the
treatment of all patients with a particular problem. Further imag-
ine that the FDA did not know the correct dosage of the drug as
we are stuck with, and does not know what side effects it might
have, and never subjected it to a single randomized trial. Doctors
would then guess the dose or just accept the strong data

PREPARED STATEMENT

Senator SPECTER. Dr. Bigos, your full statement will be made a
part of the record. If you summarize the conclusion, we would ap-
preciate it.

Dr. Bicos. My point is I doubt that we would do that in medi-
cine. And the whole point is why should an expensive, unproven,
potentially damaging approach be permitted simply based upon
unfound hypotheses because we are dealing with OSHA science
about the work site rather than the FDA science about our clinics
and our hospitals.

If we had the solutions, they would already be taken.

[The statement follows:]

PREPARED STATEMENT OF DR. STANLEY J. BIGOS

It is a pleasure to be here today to participate in an open examination of the sci-
entific basis for a federally mandated ergonomics rule. An open discussion of this
nature is long overdue. As a practicing orthopedic surgeon, a researcher, and a med-
ical school professor, I have studied musculoskeletal disorders for many years and
have engineered some of the principal studies regarding their causes. Based on my
extensive experience in this area, I believe that there is no scientific basis for man-
datory ergonomic interventions in the workplace. To the contrary, the best science
regarding musculoskeletal disorders suggests that the ergonomic proposals we have
seen in the past would actually be detrimental to the health of American workers.

Presumably, ergonomics regulation in the workplace is intended to prevent mus-
culoskeletal disorders (MSDs). Unfortunately, there is very little consensus about
how to define MSDs, and as a result there is virtually no reliable data regarding
the prevalence of MSDs in this country. If we were to rely on the statistics that
OSHA cited in its final ergonomics rule, we would find that the vast majority of
MSDs consist of discomfort or pain—generally unavoidable back pain—that is a part
of life and not accompanied by any observable tissue damage. I am not saying that
this discomfort is imaginary; it is very real to the people who are experiencing it.
I am merely pointing out that when we speak about MSDs, we generally are not
referring to physical “injuries” that are associated with tissue damage.
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This point was recognized at the January 14, 2000 “Scientific Group” meeting of
the World Health Organization, when the whole conference of 450 participants
agreed that musculoskeletal pain is not equivalent to injury, arthritis or disease.

Because many MSDs are nothing more than symptoms rather than observable tis-
sue damage, and because there is no reliable data regarding the prevalence of
MSDs, it is not at all clear exactly what the problem is that we are trying to regu-
late.

Even if we could identify the nature and scope of the problem, there is no clear
scientific support for ergonomic interventions. The ergonomics hypothesis is that
many MSDs are caused by certain kinds of repetitive motion in the workplace, and
thus can be alleviated by ergonomic controls alone. The problem with this hypoth-
esis is that it is directly contrary to the best science that is available today.

The proponents of the ergonomics hypothesis generally rely on studies that are
useful in generating clues about associations, but that cannot establish the causes
of MSDs sufficiently to prevent it. In light of the overwhelming potential costs of
ergonomic intervention, no rule should proceed without some true evidence of suc-
cessful intervention such as a based on randomized controlled tests (RCTs). No pro-
spective RCTs have ever been conducted to assess the effectiveness of altering phys-
ical work conditions as an ergonomic remedy.

In fact, the best science available regarding the causes of MSDs suggests that the
ergonomics hypothesis is wrong. I directed The award winning Boeing Study,
“termed sentinel science” that was summarized in publications in 1991 and 1992.
The Boeing study was a prospective cohort study of the reporting of back injury
claims (not merely complaints) among 3020 aircraft workers at the Boeing facility
over 4 years following a retrospective analysis of back injury claims. That study
found that non-physical factors outweighed physical factors in predicting the report
of back problems at work. The study found no correlation between heavy-lifting
work activities and increased reporting of back problems at work. In fact, the study
found that some of the employees who routinely performed heavy lifting (paint shop)
but who had high job satisfaction were among the least likely to report back prob-
lems at work.

I also chaired the panel of experts that produced the Agency for Health Care Pol-
icy & Research (AHCPR) Guidelines for Low Back Problems, which was published
in 1994. The AHCPR Guidelines were produced by a panel of experts brought to-
gether under the direction of the U.S. Department of Health and Human Services
to conduct an exhaustive methodological review of the existing literature on the
back problems. The panel evaluated more than 10,000 abstracts and obtained more
than 4,600 studies for methodological evaluation. Based on that review, the evidence
suggested that continued activity rather than decreased activity would be helpful in
alleviating many types of back problems—a finding that is directly contrary to the
ergonomics hypothesis—and the panel found no valid evidentiary support for the
use of ergonomics interventions to treat or prevent back pain. The AHCPR Guide-
lines have since been followed and updated in over 45 countries, including the
United Kingdom, Australia, and Israel. Subsequent research has only strengthened
many of the key findings of the AHCPR panel.

In conclusion, I believe it is imperative for regulators to recognize that the ergo-
nomic interventions that have been proposed in the past are not supported by the
best science available, and there is a considerable body of evidence which suggests
that certain ergonomic interventions may actually be physically harmful to Amer-
ican workers and slow their return to productive life.

Let us consider for a moment the Food and Drug Administration, which is explic-
itly charged with evaluating healthcare interventions. Imagine that evidence-based
medicine had demonstrated no support for an expensive experimental class of drugs
designed to treat heart disease. Imagine that, nevertheless, the FDA suddenly pre-
scribed a specific drug as the mandatory treatment for all patients. Further imagine
that the FDA did not know the correct dosage of the drug, did not know what side
effects it might have, and never subjected it to a single randomized control trial.
Doctors would guess the dose and accept opinion that strongest data about the issue
is wrong? I doubt it! The medical community would never be permitted to do this.
Why should an expensive unproven and potentially damaging approach be per-
mitted simply based upon unfounded hypotheses because we are dealing with
OSHA’s science about the worksite rather than the FDA’s science about the clinic
or hospital?

Senator SPECTER. Thank you very much, Dr. Bigos. Dr. Nortin
Hadler, Professor of Medicine and Microbiology/Immunology, Uni-
versity of North Carolina, Chapel Hill.
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STATEMENT OF DR. NORTIN M. HADLER, PROFESSOR OF MEDICINE
AND MICROBIOLOGY/IMMUNOLOGY, UNIVERSITY OF NORTH
CAROLINA, CHAPEL HILL

Dr. HADLER. Good morning. I want to express my gratitude to
the members of the subcommittee for the opportunity to address
you today on issues with which I have grappled as a clinician and
clinical investigator for over 25 years.

I am a rheumatologist and therefore committed to caring for pa-
tients with musculoskeletal disorders. As an academician and clin-
ical investigator, I was drawn early on to improve our under-
standing of the plight of those amongst us who are otherwise well
but in the course of our usual life activities face compromised func-
tion because a particular anatomical region such as our low back
or arm is painful to move.

I coined the term “regional musculoskeletal disorders” to denote
this morbidity nearly 20 years ago. Gainful employment is one
realm in which function is placed at risk by a regional disorder.
That is the so-called MSD in OSHA’s terminology.

But the illness of work incapacity is not the only morbidity, nor
is the workplace the only context relevant to the regional disorders.
The fact the working capacity from the regional disorders has en-
gendered ergonomic-based regulatory efforts is a social construction
that bears very close scrutiny.

We have access to a compelling science that suggests such a so-
cial construction deprives the hurting worker of insights that could
lead to substantive relief. Hopefully, such an understanding will
emerge during the course of today’s hearing.

In this, the first of my two presentations, I will focus on the fol-
lowing aspects of the epidemiology of the regional disorders: Who
is at risk, how common is the morbidity, what are the options for
coping, and what drives the choice amongst the options.

Notice that I continue to use the term regional musculoskeletal
disorder. I am willing to specify the region, the knee or low back
or neck or shoulder and the like, but seldom am I willing to apply
a label that suggests I know what is hurting.

For nearly all the regional disorders, there is no way today to
general confidence that any anatomically exact label is valid. Near-
ly always there is nothing to see or feel. All our wonderful tech-
niques for imaging anatomy seldom shed any light. Either no pa-
thology is demonstrated or that which is demonstrable is nonspe-
cific.

It is commonly found in age matched individuals who are not
hurting, is likely to have been present in the person who is hurting
before the onset of pain, and likely to persist when the pain has
remitted.

Regional musculoskeletal pain is an intermittent and remittent
predicament of life for all of us. It is distinctly unusual to live a
year without having had to cope with a backache or 3 years with-
out having to cope with arm pain.

We know this from surveys where volunteers keep diaries of the
morbidity they experience each day and from surveys where recall
of the disorders is elicited. The response varies depending on how
the questions are asked, but the message is inescapable. Regional
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musculoskeletal pain is an intermittent and remittent predicament
of life.

In the past decade, there have been a number of investigations
which explore the fashion in which people cope with these episodes.
Coping does not occur in a vacuum. Common wisdom and advice
abounds, as do many purveyors of putative remedies.

For most of us, most of the time, we can and do cope according
to our fashion. For most of us, most of the time, the predicament
passes and it is not even memorable. What makes it memorable.
What causes us to seek care from a provider. If you think the an-
swer relates simply to the severity of the pain, you need to be dis-
abused.

Aspects of life that confound coping render the musculoskeletal
disorders more memorable and less tolerable. Measures of feeling
undervalued, of being undervalued, of feeling disaffected, and of
self-reported health status associate with the likelihood of remem-
bering and seeking care for back, knee or arm pain. We have
known for decades the measures of the severity of the pain itself
correlates less well or not at all.

No doubt there is the exceptional person who is faced with a re-
gional disorder of such intensity and persistence that it over-
whelms all attempts to cope. Such a person deserves the empa-
thetic care that we would offer anyone with any other of life’s mor-
bid challenges such as a severe case of the flu. But these are un-
usual circumstances.

Most people either on their own or with guidance discover ways
to circumvent the painful use of the region that is hurting until in
days, occasionally weeks, rarely months, the disorder remits suffi-
ciently that life goes on and the episode is soon to be forgotten.

When someone finds the disorder insurmountable or even unfor-
gettable, it is likely that coping was confounded by the psychosocial
context in which the morbidity was suffered. These psychosocial as-
pects of life operate to render the episode memorable, to cause one
to register the complaint to a health officer inside or outside the
workplace.

This is not to dismiss the backache or the regional arm pain as
trivial or to belittle the effort involved in coping. We will all face
such challenges and hopefully we will all have the wherewithal to
cope effectively. But I can assure you, if you are trying to cope with
a backache and your life is not in order, if there are coincident
challenges at home or work, then the backache will seem the last
straw.

PREPARED STATEMENT

Senator SPECTER. Dr. Hadler, your full statement will be made
a part of the record. Can you summarize in conclusion please.

Dr. HADLER. Yes. The conclusion will come in my second state-
ment. There is absolutely no information as to whether we can
alter the likelihood that we will suffer our regional disorder. There
have been attempts to alter the likelihood that we will not cope on
our own. And the best data we have say such attempts are ineffec-
tive. Thank you for your attention.

[The statement follows:]
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PREPARED STATEMENT OF DR. NORTIN M. HADLER

When I was a medical student, epidemiologists observed that the risk for Down’s
Syndrome, trisomy 21, was not uniform in sibships. The youngest child was more
likely to be afflicted with this congenital disorder. That lead to hypotheses and re-
search as to what was it about the multiparous uterus that caused the fertilized egg
to divide abnormally.

Several years later, epidemiologists returned to this issue to test whether they
had missed the real association. The younger the child, the older the mother. Could
it be that the likelihood of bearing a child with Downs’s syndrome associated more
with maternal age than birth rank? The answer proved to be yes. The old hypoth-
esis was superseded and research shifted to the biology of the aging ovary.

Several years after that, epidemiologists again returned to this issue to test
whether they had missed the real association. The older the mother, the older the
father. Could it be? The answer was yes and no. The likelihood of bearing a child
with Down’s syndrome associated with both maternal and paternal age. The old hy-
pothesis was superseded and research shifted to the biology of the aging ovary and
testis.

Such is the scientific method. We learn from the old hypotheses and the old false
starts. And we move on. Today, no one would consider studies of the microenviron-
ment of the multiparous uterus as relevant to the pathogenesis of Down’s syndrome.

For over 60 years science has sought associations between the physical demands
of tasks and the likelihood of suffering disabling regional back pain. For 30 years,
there have been parallel studies between physical demands of tasks and disabling
arm pain. Associations have been found, but they are inconsistent and weak. There
were hints 30 years ago,! but science has really risen to the challenge in the past
decade, the challenge of asking whether a more important association was being ig-
nored. I have reviewed this transition in a lengthy editorial in the Journal of Occu-
pational and Environmental Medicine last fall2 titled “Comments on the
“Ergonomics Program Standard” proposed by the Occupational Safety and Health
Administration” which I have submitted with the written version of this statement.
I review the number of cross-sectional and longitudinal studies that have attempted
to probe for associations between disabling regional back or arm pain and aspects
of BOTH the physical content of tasks and psychosocial context of work. Designing
such studies is demanding. How do you measure either physical or psychosocial ex-
posures given the enormous temporal variability and individual differences? You do
the best you can. The result of these multivariate studies is that the associations
with the physical content of tasks are weaker and even more inconsistent. The asso-
ciations with the psychosocial context of work are also weak, but they are more con-
sistent and generally subsume the associations with the physical content of tasks.

I could belabor this new literature; it deserves scrutiny. However, I can not ap-
plaud the insistence on relying on the older literature in the systematic reviews that
are promulgated by NIOSH and the NRC. Any study that considers only the asso-
ciation between the physical demands of tasks and the likelihood of a disabling re-
gional musculoskeletal disorder is out of date, even if it is on-going or proposed. The
state-of-the-science has moved beyond the testing of that hypothesis to newer
hypotheses that promise to be more informative.

Let me illustrate first with two small area analyses. There are large companies
that have multiple work sites each with similar facilities and similar demographics
of the workforce. The incidence of disabling back or arm pain varies from site to
site, sometimes dramatically. That offers the opportunity to explore whether meas-
urable differences in task content, demographics or psychosocial context associate
best with the variability in the incidence of disabling regional musculoskeletal dis-
orders. Independently, investigators from NIOSH and I performed such a small area
analysis in US West directory assistance operations.3 4 5 Neither the NIOSH inves-
tigators nor I could explain the site-to-site variability in the incidence of disabling
arm pain by any aspect of task content. However, multiple aspects of the psycho-
social context of work did associate, fear of redundancy, work pressure, and lack of

1Hadler, NM. Workers with disabhng back pain. N Engl J Med 1997;337:341-3.

2Hadler, NM. Comments on the “Ergonomics Program Standard” proposed by the Occupa-
tional Safety and Health Administration. J Occup Environ Med 2000;42:951-969.

3Hadler NM. Arm pain in the workplace: a small area analysis. J Occup Med 1992;34:113—

9.

4Hales RR, Sauter SL, Peterson M, et al. NIOSH health hazard evaluation report (HETA
1989-299-2230, U.S. West Communications). Washington, DC: Department HSS, PHS, CDCP,
NIOSH.

5Hales T, Sauter SL, Peterson MR, et al. Musculoskeletal disorders among visual display ter-
minal users in a telecommunications company. Ergonomics 1994;37:1603-21.
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decision authority to mention a few. Interestingly, the more overtime and the more
hours spent at the computer, the LESS likely the operator was to have found arm
pain disabling.

Another small area analysis was performed by UPS. The results were submitted
as part of the rules making process regarding OSHA’s “Ergonomics Proposed Stand-
ard” last year. A detailed ergonometric analysis was performed at a number of UPS
hubs where the tasks involve the sorting of parcels. There is not even a hint of an
association between physical task demands and the likelihood of recorded disabling
arm or back pain.

What do I mean by impugning the psychosocial context of work? What is the
human implication of these small area analyses and nearly all multivariate cross-
sectional and longitudinal studies that detect associations with the psychosocial con-
text of working® 7 8 9 10 11 gnd the likelihood of reporting to a health officer in the
workplace that your regional arm or back pain is disabling? I do not mean to im-
pugn the veracity or the motivation of any worker so afflicted. Nor am I suggesting
that the inflammatory social construction, “It’s in your head” pertains. I believe they
hurt and I am saddened that their pain is insurmountable. I know that the rem-
edies offered by the providers of today are no matches for this dilemma;12 13 at best
they are minimally helpful, most are useless and offer the specter of iatrogenesis.
However, the science of today forces me to conclude that their back or arm pain is
rendered incapacitating because elements of the psychosocial context in which they
work impede coping. The frontier for epidemiology 1s to further define “psychosocial
context.” That’s a daunting exercise.l* Some of the common threads emerging from
studies in the workplace include aspects of job “stress,”15 “strain,”16 “allostatic
load” and motivational “flow.” 17 These measures are sampling such complex psycho-
logical functions as satisfaction, autonomy and security on the job as well as per-
ceived psychological demand, motivation, collegiality, and the like. No wonder, asso-
ciations with “psychosocial” variables are weak, even inconsistent. There may be
much that is idiosyncratic. However, that does not diminish the implications. The
sad fate of the hurting worker(s) is predetermined if he or she, or they are trapped
in a malignant psychosocial milieu.

There are 4 cohort studies that bear witness. Two are “natural” experiments in
that a captive workforce was followed through an interval when the psychosocial en-
vironment was purposely perturbed: In the early 1990’s, the Finnish economy suf-
fered a considerable setback lasting several years. Many workers were dismissed.
The effect of impending downsizing on the local-government employees in one small
city was monitored.'® The rate of absenteeism escalated, most markedly for sick
leave ascribed to regional musculoskeletal disorders, particularly among employees
over the age of 50.

The “Whitehall” studies are cohort studies of British civil servants that long ago
documented an inverse relationship between civil service grade and mortality rate,
particularly mortality from cardiovascular disease. In recent years it has become

6 Linton SJ. A review of psychological risk factors in back and neck pain. Spine 2000;25:1148—
56

7Marmot M. Importance of the psychosocial environment in epidemiologic studies. Scand J
Work Environ Health 1999;25(suppl 4):49-53.

8 Heliovaara M. Work load and back pain. Scand J Work Environ Health 1999;25:385-6.

9Krause N, Ragland DR, Fisher JM, Syme SL. Psychosocial job factors, physical workload,
and incidence of work-related spinal injury: a 5-year prospective study of urban transit opera-
tors. Spine 1998;23:2507-16.

10Burton AK. Back injury and work loss. Biomechanical and psychosocial influences. Spine
1997,22:2575-80.

11 Papageorgiou AC, Macfarlane GJ, Thomas E, Croft PR, Jayson MIV, Silman JA. Psycho-
social factors in the workplace—do they predict new episodes of low back pain? Spine
1997;22:1117-1142.

12Hansson TH, Hansson EK. The effects of common medical interventions on pain, back func-
tion, and work resumption in patients with chronic low back pain. Spine 2000;25:3055-64.

13Van Tulder MV, Koes BW, Bouter LM. Conservative treatment of acute and chronic nonspe-
cific low back pain. A systematic review of randomized controlled trials of the most common
interventions. Spine 1997;22:2128-56.

14Davis KG, Heaney CA. The relationship between psychosocial work characteristics and low
back pain: underlying methodological issues. Clin Biomechanics 2000;15:389-406.

15Tsrael BA, Baker EA, Goldenhar LM, Heaney CA. Occupational stress, safety and health:
conceptual framework and principles for effective prevention interventions. J Occup Health
Psychol 1996;1:261-86.

16 Karasek RA, Theorell T. Healthy Work. New York:Basic Books, 1990.

17 Guastello SJ, Johnson EA, Rieke ML. Nonlinear dynamics of motivational flow. Nonlinear
Dynamics, Psychology, and Life Sciences 1999;3:259-73.

18 Vahtera J, Kivimakl M, Pentti J. Effect of organisational downsizing on health of employ-
ees. Lancet 1997;350:1124-8.
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clear that the association with grade paled next to the association with psychosocial
job “stress”, particularly job “control”, regardless of grade.l® Similar relationships
with job “stress” pertain to sickness absence from disabling regional back pain.20
The ongoing nature of Whitehall studies made it possible to take scientific advan-
tage of a natural experiment.2! In 1988, the British government announced a major
restructuring. The Property Services Agency was to be “privatized” to which end its
function was “outsourced” in 1992. These Orwellian terms fool no one, particularly
the thousands of bureaucrats whose jobs were at risk. They realized that many of
them would be without jobs, as was the fate of 41 percent in 1992, and that employ-
ment in the private sector was predictably insecure. What they couldn’t have
foretold was that their health would deteriorate during the 3 years anticipating
“downsizing” and sick leave would escalate. None of the trends could be ascribed
to health-adverse behavior. Impending downsizing wreaks havoc on the psychosocial
context of work inflicting “stress” and “strain” on all.22 Downsizing accelerates that
noxious, insalubrious, and lethal process we are denoting as an adverse “psycho-
social” work context. And it does so without regard for prior station in life.

Even without the inflammatory influences of downsizing, an adverse psychosocial
context works its harm. Slowly it will deprive one of favorable “self-rated health”
(SRH). Like socioeconomic status, SRH is a powerful predictor of all-cause mortality,
let alone the likelihood that one will seek care for regional musculoskeletal dis-
orders.23 In a cohort of 5,001 Danish workers, adverse “psychosocial” work context
was shown to erode SRH over the 5 years of observation.24 A similar association
has emerged from analysis of the nurses’ health study; a perception that psycho-
social work conditions were unfavorable predicted declining functional status among
some 21,000 nurses followed for 4 years.25

There are many lessons from the century of disabling regional backache.26 27 Most
germane to our discussion today, there is no ergonomic solution. Ergonomics has a
role in designing workplaces that are comfortable when we are well and accommo-
dating when we are ill or aging. But ergonomic interventions will not decrease the
likelihood that a worker will find his or her next episode of regional musculoskeletal
pain disabling. And an ergonomic regulation of the kind recently proposed by OSHA
will certainly prove harmful: Such a regulation will medicalize the workforce; no
longer will it seem reasonable to cope with back or arm pain without demanding
remedies that, for the moment, do not exist. It will perpetuate the sophism that task
content is the culprit, and thereby inflame resentment. It will lead to task modifica-
tions that have never been shown to be helpful. And most importantly, the regula-
tions enforce a sophistical social construction so that progress in science or policy
is impeded.

We know better.

Thank you for your attention.

Senator SPECTER. Thank you, Doctor. Turn now to Ms. Peg
Seminario, Director of the Department of Occupational Safety and
Health, AFL-CIO.
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work characteristics and health functioning in American women: prospective study. BMdJ
2000;320:1432-6.

26 Hadler NM. Laboring for longevity. An annotated poem. J Occup Environ Med. 1999;
41:617-21.

27Hadler NM. Occupational Musculoskeletal Disorders. Second Edition. Philadelphia,
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STATEMENT OF PEG SEMINARIO, DIRECTOR, DEPARTMENT OF OCCU-
PATIONAL SAFETY AND HEALTH, AFL-CIO

Ms. SEMINARIO. Good morning, Mr. Chairman and Senator
Landrieu. Thank you for the invitation to testify today. I am Peg
Seminario, Director of Safety and Health for the AFL-CIO.

A couple of points. Work-related musculoskeletal disorders are a
huge problem in the workplace today. We have heard the statistics
referred to earlier today, one-third of all serious workplace injuries.

The latest Bureau of Labor Statistics’ survey showed 582,000 of
these cases that were serious enough to result in time off the job.
Those come from employer reports. Those are not the AFL-CIO’s
numbers. Those are not even the Department of Labor’s numbers.
Those come from employer reports.

And I think if you talk to individual employers, they would con-
firm that is what they see. I believe a statement was submitted to
the record of this hearing by ALCOA by the steelworkers in
ALCOA which said that for ALCOA that one third of all of their
workplace injuries are musculoskeletal disorders. And in some sec-
tors such as the auto industry and meat packing, it is even greater.
And what we have also found is that these numbers really under-
estimate the problem.

We did a comparison looking at Workers’ Compensation data and
Bureau of Labor Statistics’ data thinking that we would find more
cases on the OSHA log. What we found is there were more cases
compensable, even though the criteria for compensation are much
greater. We found twice as many cases in compensation than even
under OSHA.

So this is a huge problem for workers across the United States.
It is a huge problem for employers. And I am always struck by
coming to a forum such as this and all the work we have done over
the last 10 years that what I hear from Mr. Fellner, Dr. Bigos and
Dr. Hadler, it does not bear any relationship to the world that we
know, the workplaces we know.

There are a number of workers who have come to this hearing
today who were with us yesterday as well. These people love their
jobs. I mean, they really care about their jobs.

Cindy Wright is a nurse’s aid who was with us yesterday, suf-
fered a very, very serious injury, rotator cuff problem, neck prob-
lem, from lifting a very heavy patient in a nursing home.

She is crushed that she cannot go back to work. This is not about
coping. She is injured. She is in pain. She needs help.

This injury could have been prevented if they had used a me-
chanical lifting device. But Dr. Hadler would have you believe that,
no, she just needs to cope better or she needs to like her job better.

This is not the case. These are very significant serious injuries
to workers. Again, they occur throughout all sectors of the econ-
omy. They are upper extremity problems, which as you have heard
are a particular problem for women workers.

They are problems of the low back, heavy lifting, repetition, awk-
ward postures, vibration. We know the exposures that cause these
problems. And what we have seen is that when employers put in
place programs that evaluate these hazards, reduce exposure, yes,
indeed, we see reductions in injuries. That is what we see. That is
the real world.
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You can talk about whether there is consensus on this. Clearly
as you have heard this morning there is not. But we would agree
with Senator Specter that if we had waited for consensus on
whether asbestos caused cancer, whether benzine caused leukemia,
whether cotton dust caused byssinosis, we would still have workers
in this country dying and being exposed today of these very, very
serious hazards. And so there may not be consensus but there is
evidence.

I think if the committee looks at the reports of the National
Academy of Sciences done in 1998, the recent report concluded in
2001, you will see that they are very comprehensive documents
that involved a lot of folks, a lot of experts. The experts in the
country, over 50 experts involved in the developments of those re-
ports, they came to some very firm conclusions. And we would en-
courage you to look at those conclusions.

Let me just say that there are approaches to dealing with these
problems which we will talk about later today, but just to make the
point that these are very real injuries. They are significant injuries.
They disable a lot of workers in this country.

PREPARED STATEMENT

This problem really needs a national response. And we are glad
that Senator Specter is having this hearing to examine this issue
so completely and that both Senator Landrieu and Senator Specter
are on legislation directing the Department of Labor to issue a
standard. Thank you.

[The statement follows:]

PREPARED STATEMENT OF PEG SEMINARIO

Mr. Chairman, members of the committee, my name is Peg Seminario. I am Di-
rector of Safety and Health for the AFL-CIO, a federation of 65 national and inter-
national unions representing 13 million working men and women and their families.
I appreciate the opportunity to testify at this special hearing on ergonomics and to
present our views on why an OSHA ergonomics standard is urgently needed to pro-
tect workers in this country.

The AFL-CIO has a long and deep interest and involvement in the ergonomics
issue. Musculoskeletal disorders (MSDs) caused by exposure to ergonomic hazards
are a major safety and health problem for our members and for all workers. In all
economic sectors and in most industries, musculoskeletal disorders are the major
source of workplace injury and illness. Workers in meatpacking, poultry, auto as-
sembly, nursing homes, transportation, warehousing, construction, agriculture and
data entry are among those at risk.

For more than two decades, unions have been working hard to prevent these inju-
ries through research, joint efforts with employers, union training programs, and by
requesting OSHA enforcement actions under the general duty clause.

Since the late 1980’s, we have been seeking an OSHA standard to prevent unnec-
essary musculoskeletal disorders and to control ergonomic hazards. It has been ten
years since former Secretary of Labor Elizabeth Dole committed the Department of
Labor to “taking the most effective steps necessary to address the problem of ergo-
nomic hazards on an industry-wide basis” and to develop an ergonomics standard.
But, due to fierce industry and political opposition to any mandatory ergonomics
standard, today workers have no legal protection against these hazards. During the
past decade millions of workers have suffered unnecessary injury, illness and dis-
ability while an ergonomics standard has been delayed. More than 4,900 workers
are injured each day that protections are further delayed. Since the OSHA
ergonomics standard was repealed on March 21, 2001, more than 170,000 workers
have suffered work-related musculoskeletal disorders.
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WORK-RELATED MUSCULOSKELETAL DISORDERS ARE THE NATION’S LEADING JOB SAFETY
PROBLEM

Work-related musculoskeletal disorders are the leading type of occupational injury
and illness in America today. These disorders include upper extremity disorders
such as carpal tunnel syndrome, tendinitis, tenosynovitis, and rotator cuff injuries,
and disorders of the low back.

The Bureau of Labor Statistics (BLS) reports that over 582,000 musculoskeletal
disorders involving days away from work were reported by private sector employers
in1999, accounting for more than one in three of all injuries and illnesses involving
recuperation away from work. (Appendix A) The National Academy of Sciences, in
its January 2001 report, found that approximately one million people lose time from
work each year due to musculoskeletal disorders.

While the total number of lost-time MSDs reported by the Bureau of Labor Statis-
tics has declined since 1992, the problem of workplace MSDs is still great. Despite
the downward trend in total numbers of reported cases, MSDs have consistently ac-
counted for more than one-third of total lost worktime cases since 1992. More dis-
turbing, the downward trend seems to be reversing in some areas. According to the
most recent BLS survey, the rate of injuries associated with repetitive motion rose
from 1998 to 1999 in every industrial sector except finance, and increased over 9
percent nationally. The rate of injuries caused by overexertion increased in construc-
tion and mining in 1999, and the rate of illnesses caused by repeated trauma in-
creased from 14.8/10,000 workers to 17.6/10,000 workers in transportation.

These large numbers of injuries reported by the BLS and NAS, however, do not
represent the total scope of the problem. These cases represent only those injuries
and illnesses which result in more than one day of lost time from work. Based upon
the ratio of non-lost work-time injuries to lost work-time injuries which occur in the
workplace, (2 to 1), the Department of Labor has estimated that a total of 1.8 mil-
lion MSDs are reported by employers to the Bureau of Labor Statistics each year.

But even this number understates the magnitude of the problem. The BLS survey
only reports injury and illness data for the private sector. The injury experience of
the more than 16 million state, county and local public sector workers, and 2.8 mil-
lion Federal sector workers, including postal workers, is not reflected in the survey
(Employment and Wage Annual Averages, 1997, BLS, 1998). While comprehensive
and detailed injury data for these groups of workers is not collected, the data that
is available shows that MSDs are a major problem for these workers as well. For
the 28 states and territories where injury and illness data is collected for state and
local public employees, in 1998, the BLS reported 63,374 musculoskeletal disorders
that resulted in lost work days.

There is also extensive evidence that the BLS survey understates the extent of
the MSD problem for private sector workers. More than 16 studies submitted to the
record of OSHA’s rulemaking on ergonomics demonstrated significant under record-
ing and under reporting of workplace injuries. Based on this evidence OSHA found
that “that for every reported MSD, another MSD goes unreported. Thus, the total
number of work-related MSDs estimated by OSHA to occur in the United States an-
nually is 3.6 million.” (OSHA, 2000) This estimate does not include MSDs suffered
by state, local or Federal employees.

A comparison of data from the BLS survey, workers’ compensation data and sur-
veillance data for several states confirms that the BLS data under-represents the
extent of work-related MSDs. A review by the AFL-CIO of available BLS data and
state workers’ compensation data on musculoskeletal disorders for three states—
Massachusetts, Oregon and Washington—for a several year period in the 1990’s
found that the numbers of cases of MSDs reported to BLS were significantly less
than the number of MSD cases accepted for workers’ compensation—in many in-
stances 50 percent less. These differences are even more significant since the cri-
teria for compensation are much more restrictive than the recording and reporting
criteria under the BLS survey (i.e. compensation for MSDs required 4 or 5 days off
the job, compared to one day of lost time for reporting to BLS). See Appendix B.

Recent studies have demonstrated that only a small percentage of workers suf-
fering from work-related back injuries, carpal tunnel syndrome and other musculo-
skeletal disorders are filing workers’ compensation claims for these injuries. A study
published in the January 2000 “Journal of Occupational and Environmental Medi-
cine” found that only 25 percent of the group of Michigan auto workers studied with
diagnosed work-related musculoskeletal disorders filed for workers’ compensation
(Rosenman et al, 2000). A similar study of Connecticut workers found that only 10
percent of workers with musculoskeletal disorders filed workers’ compensation
claims (Morse et al, 1999).
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Based upon these studies, it appears that the under reporting of MSDs may be
far greater than found by OSHA in its ergonomics rulemaking and the true mag-
nitude of work related MSDs far greater than 3.6 million cases a year.

Work-related MSDs are among the most severe injuries facing American workers.
The BLS reports that among major disabling injuries and illnesses, median days
away from work are highest for carpal tunnel syndrome (27 days). This is signifi-
cantly higher than the median days away from work for fractures or amputations.

While MSDs occur in every sector and industry across the economy, some sectors
have been hit harder than others. Over one quarter of all MSDs involving time
away from work occur in the service sector and over one quarter in manufacturing.
Nursing aides, orderlies, and attendants, along with registered nurses, accounted for
almost 10 percent of all lost time work-related MSDs in the U.S. in 1999. Sixty-five
percent of injuries and illnesses involving days away from work for nursing aides,
orderlies and attendants are due to sprains and strains, while 60 percent of Reg-
istered Nurses’ injuries and illnesses are due to sprains and strains.

BLS data show that for many types of MSDs involving the upper extremities, in-
cluding carpal tunnel syndrome, women workers suffer a disproportionate number
of injuries. In 1999, women suffered 67 percent of reported carpal tunnel syndrome
cases (18,651) and 61 percent of reported tendinitis cases (10,127) even though
women comprise about 46 percent of the workforce and accounted for 33 percent of
total workplace injuries (BLS, 1999). As with other musculoskeletal disorders, the
number of cases of carpal tunnel syndrome, tendinitis and other repetitive motion
injult;ies reported by BLS understates the extent of the problem found among these
workers.

Workers in meat packing plants have a repetitive trauma disorder incidence rate
of 912 per 10,000 full time workers. Motor vehicle and car bodies have a rate of
685.5 and numerous textile and apparel sectors have rates exceeding 200.

Ergonomic hazards are also a significant problem for workers in construction,
maritime and agriculture. These sectors should be covered by an OSHA ergonomics
standard just as they are currently covered by standards in the states of California
and Washington. According to the BLS survey, in 1999 there were 52,800 reported
cases of lost-time injuries resulting from overexertion and repetitive motion in these
sectors. These types of injuries accounted for 23 percent of all reported lost work-
time injuries in construction, 21 percent of reported lost time injuries in maritime
(SIC Codes 44 and 373), and 18 percent of reported lost work-time injuries in agri-
culture. A large percentage of construction workers suffer from back injuries, shoul-
der injuries and other musculoskeletal disorders.

THE TOLL OF MUSCULOSKELETAL DISORDERS ON WORKERS AND THE ECONOMY IS GREAT

Musculoskeletal disorders are painful, disabling, costly injuries. According to the
National Academy of Sciences, a conservative estimate of the costs imposed by
MSDs on the American economy is between $45 and $54 billion every year (NRC/
IOM, 2001). These figures only include the actual monetary losses that result from
MSDs, but do not account for the enormous pain, suffering and disability that these
preventable disorders cause.

The pain and toll of these injuries was described by dozens of injured workers who
testified at OSHA’s ergonomic hearings on why a standard was so important—work-
ers like Ron Kline, an auto worker from Maryland, Carol Py, a clerk typist from
Pennsylvania and Nancy Foley a newspaper reporter from Massachusetts, all who
developed serious work-related MSDs.

“Starting with my right elbow, the illness became so severe, I could not lift the
air gun. As this was occurring, my reaction was to start using my left hand to com-
plete my assignment.

“As the pain worsened, even with local treatment from the dispensary, it required
surgery.

“The time away from work for my right arm required 13 weeks away from work
with less than complete recovery, leaving me with 15 percent permanent loss of full
use of my right arm.

“I also endured one year of physical therapy for my right arm.

“Subsequently, I required surgery on my left arm with seven weeks away from
work.” (Oral testimony of Ron Kline at OSHA Ergonomics Hearings, Tr. 7950)

“I developed cumulative trauma disorder which is like multiple muscular injuries
due to repetitive motion, DeQuervains disease in my thumb here, cubital tunnel
syndrome which is the ulnar nerve, compression of the ulnar nerve the elbow and
trigger finger.
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“During the next 12 months, the pain in my hand was so unbearable that I had
to have repeat surgery on my right hand. I have trouble turning the pages. I never
returned to work as my medical restrictions were so limited that my company could
not find me a job.

“Last year, I had surgery on my other hand because my thumb would not move.

“Today, I have difficulty driving, cleaning, cooking, and food shopping. And my
husband, he mostly does all my shopping for me. And my grandchildren do a lot
of the cleaning for me, too. The yard work is out of the question since I cannot rake
or mow the lawn. I had to give up the things that I used to love like sewing and
gardening. Before I was injured, I even had a green belt in karate. My arms are
so weak now that I can barely take care of my three grandchildren.” (Oral testimony
of Carol Py at OSHA Ergonomics Hearings, Tr. 6321-6322).

“By the time I left the newspaper I was so severely injured that my recovery has
been very slow. I may never fully recover. I live with chronic pain every day. Sitting
still triggers pain. I have trouble carrying groceries into my house and doing simple
housekeeping tasks. I am trying to retrain to be a school teacher, but my injuries
make the retraining difficult. I do my school work by lying in bed and talking into
a voice-activated computer.

“I loved my job. I remember thinking how lucky I was to have a job that was so
much fun. It was a great disappointment to me to have to give it up...I have suffered
from severe depression as a result of losing my career and living with chronic pain.
I have lost thousands of dollars in income. I had hoped to have children some day,
but I cannot pick up and carry my eight-month old niece.” (Oral testimony of Nancy
Foley at OSHA Ergonomics Hearings, Tr. 7321-22).

The pain and disability caused by musculoskeletal disorders is widespread. Dr.
Robin Herbert of the Mt. Sinai Medical Center, an occupational physician who testi-
fied at the OSHA’s ergonomics hearings reported that 25 percent of her patients
with musculoskeletal disorders have permanent disabilities, and of those 25 percent,
ten percent are never able to return to work (Oral testimony at OSHA Ergonomics
Hearings, Tr. 1736-37). Preliminary results of one study showed that 15 percent of
all patients with MSDs of the upper extremities are characterized as disabled (Oral
testimony at OSHA Ergonomics Hearings, Tr. 1738). In New York State, between
1993-1995, 86 percent of workers with carpal tunnel syndrome were deemed to be
permanently disabled by workers’ compensation judges (Herbert, 1999). A study of
workers’ compensation claims for ergonomic injuries in North Carolina found that
19.4 percent of the injuries resulted in permanent partial disability; 22 percent of
the claimants were unable to return to work (Waldorf and Snow, 1996).

The financial and social consequences of these injuries on workers are significant.
Many injured workers receive no workers’ compensation. Their injuries and disabil-
ities destroy or severely limit their ability to make a living. Financial burdens cre-
ated by these injuries result in workers losing their homes, cars and health insur-
ance. Injured workers are often unable to lead a normal life experiencing great dif-
ficulty performing routine activities such as writing, cleaning, caring for children,
bathing and driving a car. The effects of these injuries on injured workers’ well-
being is also significant. Workers suffering MSDs report higher levels of depression,
anxiety and stress at home.

THE SCIENTIFIC EVIDENCE IN SUPPORT OF AN ERGONOMICS STANDARD IS EXTENSIVE
AND STRONG

A broad, extensive, and overwhelming body of scientific evidence firmly estab-
lishes that musculoskeletal disorders are caused by exposures to workplace ergo-
nomic risk factors—force, repetition, awkward postures and vibration. This conclu-
sion is strongly supported by evidence obtained from epidemiological studies of
worker populations, laboratory findings, and the clinical experience of physicians
and health care professionals.

Three recent authoritative and comprehensive reviews of the scientific literature
conclude that exposure to ergonomic hazards in the workplace causes musculo-
skeletal disorders. These are a 1997 report by the National Institute for Occupa-
tional Safety and Health, “Musculoskeletal Disorders and Workplace Factors,” and
two congressionally-mandated reports by the National Academy of Sciences, “Work-
Related Musculoskeletal Disorders,” completed in 1999, and “Musculoskeletal Dis-
orders and the Workplace,” completed in 2001.

In evaluating the extensive body of scientific literature, comprising over 800 re-
search studies and references, the January 2001 NAS report concluded that:



93

—“The panel’s review of the research literature in epidemiology, biomechanics,
tissue mechanobiology, and workplace intervention strategies has identified a
rich and consistent pattern of evidence that support a relationship between the
workplace and the occurrence of MSDs of the lower back and upper extrem-
ities.”

—“The basic biology and biomechanics literatures provide evidence of plausible
mechanisms for the association between musculoskeletal disorders and work-
place physical exposures.”

The research literature has identified the biomechanical risk factors in the work-
place that pose a hazard to workers of developing a musculoskeletal disorder affect-
ing the lower back and upper extremities. Workplace biomechanical risk factors that
can cause MSDs include force, repetition, vibration, awkward postures, and heavy
lifting. As the 2001 NAS report summarized:

—“The panel concludes that there is a clear relationship between back disorders
and physical load; that is, material handling, load movement, frequent bending
and twisting, heavy physical work, and whole-body vibration. For disorders of
the upper extremities, repetition, force and vibration are particularly important
work-related factors.”

—“Low back disorder risk has been established through epidemiological studies
of work that involves heavy lifting, frequent bending and twisting, and whole
body vibration, as well as other risk factors.”

—“The pattern of evidence for upper extremity disorders, as for the low back, also
supports an important role for physical factors, particularly repetition, force and
vibration.”

As noted above, the 1998 and 2001 National Academy of Sciences studies on work-
related musculoskeletal disorders were the result of Congressional requests for a re-
view of the scientific evidence on work-related musculoskeletal disorders. Both of
these reviews concluded that there is a strong body of evidence that musculoskeletal
disorders are associated with exposure to workplace ergonomic risk factors and that
there are effective interventions to reduce the risk of these disorders. The Congress
and the Bush Administration should endorse these findings and support the
issuance of a new ergonomics standard to protect workers.

AN OSHA ERGONOMICS STANDARD IS NEEDED TO PROTECT WORKERS FROM
MUSCULOSKELETAL DISORDERS

The key finding motivating Congress to enact the Occupational Safety and Health
Act in 1970 was the fact that “personal injuries and illnesses arising out of work
situations impose a substantial burden upon, and are a hindrance to, interstate
commerce in terms of lost production, wage loss, medical expenses, and disability
compensation payments,” 29 U.S.C. §651(a). The purpose of the Act was to assure
so far as possible every working man and woman in the nation safe and healthful
working conditions and to preserve the country’s human resources.

As the major source of job injury and illness in the nation today costing more than
$45-$50 billion a year, work-related musculoskeletal disorders are precisely the type
of problem that the Act was intended to address. Just as the Congress acted in 1970
and passed the Occupational Safety and Health Act to address the high toll and cost
of workplace injuries and illnesses, it is imperative that OSHA promulgate an
ergonomics standard to address the toll and cost of musculoskeletal disorders.

The severity of the problem of MSDs and the need for government action was rec-
ognized more than 10 years ago by Secretary of Labor Elizabeth Dole when she com-
mitted to taking the most effective steps necessary to address the problem of ergo-
nomic hazards. The need for such action was reaffirmed in 1992 by Secretary of
Labor Lynn Martin when she initiated rulemaking on an OSHA ergonomics stand-
ard in response to a petition from the United Food and Commercial Workers, AFL—
CIO and many unions.

Unfortunately ideological opposition to government action by industry groups and
some in Congress has delayed and blocked these needed protections. More than 10
years after government action was promised, workers still lack legal protection
against ergonomic hazards.

In the aftermath of the recent action by Congress and the Bush Administration
to repeal OSHA’s November 2000 ergonomics standard, Secretary of Labor Elaine
Chao committed the Department of Labor to developing a comprehensive approach
to address musculoskeletal disorders. The AFL-CIO supports and has long advo-
cated a comprehensive approach to addressing MSDs. But any approach to address-
ing MSDs must have as its core and foundation a mandatory protective OSHA
standard. Voluntary compliance assistance, outreach, education and further re-
search can and should complement and supplement regulatory action. But voluntary
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approaches alone are insufficient to provide workers the protection they need and
deserve.

Indeed, the major advances in protecting workers from MSDs and implementation
of workplace ergonomic programs have come as a result of mandatory action re-
quired by OSHA enforcement under the general duty clause. Ergonomic programs
in auto manufacturing, meatpacking, poultry, and garment industries all have their
roots in the settlement agreements that stemmed from OSHA enforcement actions.
It is necessary and appropriate to extend these same protections by regulation to
all sectors and workplaces where workers face a significant risk of musculoskeletal
disorders.

The AFL—-CIO has long advocated that an OSHA ergonomics standard be based
on the good employer practices that have been demonstrated to be effective at reduc-
ing the incidence and severity of work-related MSDs. As the National Academy of
Sciences (NRC/IOM, 2001) and General Accounting Office (GAO, 1997) have both re-
ported, these effective practices implement ergonomic principles and follow a pro-
grammatic approach which includes employer commitment and employee participa-
tion, job analyses and control, training and medical management.

These basic elements form the foundation of OSHA’s 1990 Meatpacking Guide-
lines and settlement agreements that have been implemented successfully in key in-
dustries. These basic elements also form the basis of many employer ergonomic pro-
grams that have been effective at reducing MSDs. They also form the basis of the
voluntary standard on MSDs which is being developed by the Z 365 ANSI standard
setting committee. These basic elements were also the backbone of the November
2000 ergonomics standard issued by OSHA.

To be effective at preventing injuries and consistent with the OSHAct, the AFL—
CIO believes that an OSHA ergonomics standard should also do the following:

—Cover all sectors and all workers at significant risk of injury. OSHA’s November
2000 ergonomic standard was limited to general industry and excluded con-
struction, maritime, agriculture and railroads. MSDs are a major source of in-
jury and illness for workers in all sectors. State ergonomic standards in Cali-
fornia and Washington apply to all employers and workers. Any Federal OSHA
ergonomics standard should cover workers in all sectors as well.

—Be pro-active and preventive. OSHA’s November 2000 standard was triggered
only in response to worker reports of MSD injuries or persistent symptoms,
when workers also had significant exposure to identified ergonomic risk factors.
In the absence of any injury, no action was required, even if the employer had
knowledge that serious hazards were present. All other OSHA standards are
triggered by worker exposure to hazards, not reports of injuries. To be preven-
tive an ergonomics standard should respond to hazardous exposure, whether or
not an injury has occurred.

—Provide for early detection of MSDs and early intervention. MSDs are cumu-
lative progressive injuries that become more serious, disabling and costly with
continued exposure. One of the keys to a successful ergonomics program is the
early detection of these injuries, so interventions can be made before damage
is serious and permanent. Early detection and intervention is also key to reduc-
ing the cost of these injuries.

—Encourage reporting of MSDs and hazards and participation by workers and
their representatives. The early detection of MSDs is only possible if workers
feel free to report MSDs and MSD hazards. Any standard must prohibit dis-
crimination and retaliation against workers who make such reports and pro-
hibit practices or policies that discourage worker reports. Such provisions were
appropriately included in OSHA’s ergonomics standard. To encourage early re-
porting and participation in any medical management program, employees
should not have to face loss of wages for making these reports. This was the
purpose of the work restriction protection provision of OSHA’s ergonomics rule.
The standard mandated that an employer follow a health care provider’s med-
ical determination for job restriction of injured workers. It also provided that
on a temporary basis when such restrictions were required, workers should not
have to lose wages or benefits.

This work restriction protection was not a workers’ compensation system. It’s
purpose was to encourage early reporting, not after the fact compensation. It,
in no way changed or altered workers’ compensation laws or benefits. Similar
provisions have been included in OSHA standards since 1978 when medical re-
moval protection was included in OSHA’s lead standard. Such provisions have
been upheld by reviewing courts as permissible and appropriate protective
measures under the OSHAct. Such a provision should be included in an OSHA’s
ergonomics standard.
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—Provide for the reduction of exposure to ergonomic hazards to the extent fea-
sible. The reduction of exposure to ergonomic risk factors—force, repetition,
awkward posture, and vibration—must be the heart of any ergonomics stand-
ard, just as it is the heart of all OSHA standards. An ergonomics standard must
require employers to reduce exposures to ergonomic risk factors so they no
longer pose a hazard, or if that is not possible, reduce them to the extent fea-
sible.

As stated earlier, some employers have already taken action and implemented
measures similar to those outlined above to protect workers. Many countries around
the globe have implemented ergonomic standards or manual handling standards.
These include British Columbia, Canada, Australia, Sweden and the member states
of the European Community which have adopted regulations to implement the Eu-
ropean Community directive on manual handling (Council Directive 90/269/EEC,
May 29, 1990) and directive on video display terminal use (Council Directive 90/270/
EEC, May 29, 1990).

The only reason why a mandatory ergonomics standard is not in place in the
United States today is because of the fierce ideological opposition by some business
groups, including the U.S. Chamber of Commerce and the National Association of
Manufacturers, and others to any government intervention on this issue.

For 10 years these business groups have opposed any and every attempt to regu-
late ergonomics at the state and Federal level. They opposed state standards in
California, North Carolina and Washington. They opposed efforts by states and Fed-
eral OSHA to enforce against ergonomic hazards under the general duty clause.
They are now challenging longstanding OSHA regulations that require musculo-
skeletal disorders to be recorded on the OSHA log. They are even trying to block
a voluntary ANSI standard on MSDs that is now close to being finalized.

The misrepresentation by these groups of the facts and the science and their
fierce opposition to any ergonomic protections is directly responsible for the serious
and preventable injury to millions of workers in this country. Unfortunately this
past March, a majority in the Congress and President Bush decided to side with
these opponents of protections and acted to repeal OSHA’s ergonomics standard.

We believe that it is time that Congress, elected to be the people’s representatives,
and the Bush Administration started doing the people’s business. The Department
of Labor should act immediately to issue—and the Congress should support—a new
ergonomics standard to protect the working men and women of this country.
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APPENDIX B—MSD DATA COMPARISON FROM THREE STATES

WORK-RELATED CARPAL TUNNEL SYNDROME IN MASSACHUSETTS

[Massachusetts SENSOR Program vs. Massachusetts BLS, 1993-1996]

Massachusetts SENSOR

CTS cases re-

Additional ported by

Year Cé'\[! Vg?]rsgetrlfm physician re-  Total unique  Massachu-

'c]ases ported only SENSOR cases setts BLS

cases

1993 1,076 281 1,357 379
1994 1,156 185 1,341 627
1995 885 86 971 321
1996 915 104 1,019 431

Source: The Commonwealth of Massachusetts, Executive Office of Health and Human Services, Department of Public Health, January 20,
1999.

MUSCULOSKELETAL DISORDERS IN OREGON
[Number of Injuries by Event that Caused the Injury, 1992-1994]

1992 1993 1994
we! BLS2 WC BLS WC BLS
Repetitive Motion 545 950 1,038 857 1,521 1,156
Overexertion 12,325 7966 11,786 7,752 11,697 7315
Total 12870 8916 12,824 8,609 13,218 8471

1There are time-loss-claims with 4 or more days away from work. Private insurers accounted for 49 percent of the claims, the SAIF Cor-
poration for 31 percent, and self-insured companies for 20 percent.

2Number of private industry nonfatal occupational injuries and illnesses involving three or more days away from work. Days-away-from-work
cases include those which result in days away from work with or without restricted work activity.

Source: BLS State data for 1992, 1993, 1994 and “Oregon Workers' Compensation Characteristics Calendar Year 1995, Research & Anal-
ysis Section, Oregon Department of Consumer & Business Services, June 1997.

MUSCULOSKELETAL DISORDERS RESULTING FROM OVEREXERTION IN WASHINGTON STATE
[Industrial Insurance Claims vs. BLS Data, 1992-1994]

BLS data! Industrial insurance claims?
Year dl or more 3 or more Total # MSD3 To‘tgsls#’v}isnae-

ays away—  days away—  claims—over- Claims *—

overexertion overexertion exertion overexertion
1992 17,107 13,258 48,019 21,575
1993 16,488 12,514 46,970 20,578
1994 14,345 11,046 45,747 19,768

1Reflects both State fund and Self Insured employers.

2The term claims refers to accepted claims only. Data reflects both State fund and Self Insured employers.

3MSDs can include strains/sprains, joint inflammation, lower back pain and nerve compression syndromes. 93 percent of all MSD claims
were coded overexertion.

4Washington State defines time loss claims as those claims with 4 or more days away from work and includes claims where the employee
is kept on salary, has loss of earning power or provisional time loss.

Source: “Work-Related Musculoskeletal Disorders: Washington State Summary 1992-1994,” State of Washington Dept. of Labor and Indus-
tries, Oct. 1996 and data from the State of Washington Dept. of Labor and Industries, Jan/Feb 1999.
Senator SPECTER. Thank you very much. Dr. Bradley Evanoff of
Washington University School of Medicine.

STATEMENT OF DR. BRADLEY EVANOFF, ASSISTANT PROFESSOR OF
MEDICINE, WASHINGTON UNIVERSITY SCHOOL OF MEDICINE

Dr. EvANOFF. Mr. Chairman, Senator Landrieu, as a general in-
ternist and occupational health physician, I diagnose and treat pa-
tients with both work-related and nonwork-related illnesses and
carry out research on musculoskeletal disorders. Thank you for the
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opportunity to address the committee today. I will attempt to an-
swer the specific questions which are posed to our panel.

What types of injuries occur? The term musculoskeletal disease
is not a single diagnosis but represents a group of well-recognized
injuries and diseases which affect the bones, joints, muscles, ten-
dons, and nerves. Examples of these conditions include hand/wrist
Eendonitis, epicondylitis, low back pain, and carpal tunnel syn-

rome.

Specific objective criteria exists for the diagnosis of these mus-
culoskeletal disorders. For example, the American College of Occu-
pational and Environmental Medicine has issued practice guide-
lines containing specific diagnostic criteria from more than 50 dis-
tinct musculoskeletal disorders which may be related to work.

These diagnoses are based on patients’ symptoms and on phys-
ical examination findings by a treating clinician, and when appro-
priate, laboratory and radiographic tests. Musculoskeletal disorders
are routinely diagnosed by physicians all over the world.

Who suffers these injuries? Musculoskeletal disorders are seen in
a variety of patients and have a variety of causes. Factors such as
age, gender, and coexisting diseases all influence the probability
that a person will suffer from an MSD. However, workplace expo-
sures are among the most important determinants of musculo-
skeletal disorders in many working populations.

Physicians who evaluate working people with a musculoskeletal
disorder routinely evaluate whether their patient’s condition is
work-related or not by considering both work- and nonwork-related
factors. In evaluating work relatedness, physicians can rely on a
large body of literature showing that certain musculoskeletal dis-
orders are seen much more frequently in workers whose jobs in-
volved repeated forceful use of the hands and arms, repeated heavy
lifting or bending of the back, or exposure to vibration.

When taken as a whole, the medical literature shows that in-
creased exposure to these physical factors is associated with a
greater risk of an injury.

Worker groups at increased risk include nurses and nurses’ aids,
garment workers, construction workers, meat packers and other
food processing workers, and workers in manufacturing and agri-
culture.

How many suffer MSDs and what is their severity? Musculo-
skeletal disorders are clearly the most common group of occupa-
tional diseases and injuries and account for the majority of lost
time, lost productivity and workers’ compensation costs.

Data from the Bureau of Labor Statistics indicate that there are
almost 600,000 lost workday cases due to repetitive trauma and
overexertion annually. The National Academy of Sciences estimates
that almost 1 million lost workday cases occur annually.

It is important to know that these figures are underestimates.
They do not include cases for which no lost workdays occurred. And
a number of studies show that employers and workers routinely
under report the occurrence of these disorders.

Musculoskeletal disorders represent an enormous burden to our
country in terms of lost productivity and personal suffering. Con-
servative estimates of national costs for musculoskeletal disorders
are around $50 billion annually.
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The National Academy of Sciences estimated that the cost may
exceed 1 percent of our gross domestic product.

The personal cost to workers are much harder to quantify. Many
of my patients are unable to perform not only work duties but sim-
ple daily activities such as carrying groceries, opening a jar or lift-
ing a child. While many patients recover quickly from these dis-
orders, others have prolonged disabilities.

PREPARED STATEMENT

In summary, musculoskeletal disorders are commonly accepted
conditions which can be confidently diagnosed. The personal and
economic costs of this disorders are high, and workplace physical
exposures are a prominent and preventable risk factor.

In my opinion, an adequate scientific basis exists to support a
standard. Thank you.

[The statement follows:]

PREPARED STATEMENT OF DR. BRADLEY EVANOFF

My qualifications to testify: I am a physician and researcher with over ten years
of experience in treating and studying occupational musculoskeletal disorders
(MSDs). I am currently an Assistant Professor of Medicine at Washington Univer-
sity School of Medicine, where I am Chief of the Division of General Medical
Sciences and the Richard and Elizabeth Henby Sutter Chair of Occupational, Indus-
trial, and Environmental Medicine. As a medical researcher, I have published more
than two dozen peer-reviewed journal articles, dealing primarily with the diagnosis
and treatment of musculoskeletal disorders and the prevention of work-related inju-
ries. I have also presented findings of my research at numerous scientific meetings,
and have served as the chairperson of sessions at scientific meetings devoted to the
prevention of occupational musculoskeletal disorders. I serve as a reviewer for sev-
eral medical and public health journals. I have been involved in the national debate
concerning ergonomics and work-related musculoskeletal disorders through my par-
ticipation as an invited speaker at the 1998 National Academy of Sciences meeting
on “Work-Related Musculoskeletal Disorders: A Review of the Evidence.” I have also
served as a member of the American National Standards Institute, Accredited
Standards Committee on Control of Cumulative Trauma Disorders.

My interests in musculoskeletal disorders were shaped by my clinical experiences
in treating injured workers. I was originally interested in occupational cancer re-
search, but as I spent more time in the field of occupational health, I realized that
musculoskeletal disorders were by far the largest preventable cause of morbidity
and disability among the working populations which I treated. As a treating physi-
cian, I diagnose and treat patients every week who have work-related musculo-
skeletal problems such as back pain, tendonitis, and carpal tunnel syndrome. Over
the course of my career, I have treated several thousand workers with musculo-
skeletal disorders related to their work. Many of these disorders could have been
prevented or subsequent disability reduced through better job design and more
timely medical treatment which took work factors into account.

I feel that I am fortunate to be involved in many aspects of work-related musculo-
skeletal problems—I treat individual workers, I advise employers on programs to
prevent musculoskeletal problems, and I engage in research on the causes of these
disorders and the effectiveness of interventions aimed at reducing their number and
severity. There is no question that a great deal of suffering, job displacement, and
economic loss is due to musculoskeletal disorders. It is also clear that many of these
gisorders are preventable, and that appropriate action can reduce this disease bur-

en.

I have based my opinions on my professional background and training, which in-
cludes clinical experience treating patients with MSDs, research experience in per-
forming and analyzing studies of work-related MSDs, and work on intervention pro-
grams to reduce MSDs in working populations. Based on the existing scientific evi-
dence and my own professional experiences, I conclude that there is strong evidence
that certain work exposures are causally related to carpal tunnel syndrome,
tendonitis, back pain, and other MSDs among workers. This conclusion takes into
account the strengths and limitations of existing studies, including issues of con-
founding, bias, and research design. The existing research base is also consistent
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with my clinical experience, where I have seen thousands of workers with clinically
diagnosed musculoskeletal disorders associated with the same physical risk factors
described in the scientific literature. Existing research and my own clinical and ad-
ministrative experiences have demonstrated that ergonomic interventions can pre-
vent injuries in a cost-efficient manner, and that improved medical treatment pro-
grams can prevent disability from work-related MSDs.

ADEQUATE SCIENTIFIC AND CLINICAL BASIS EXISTS TO SUPPORT AN ERGONOMICS
STANDARD

The workforce of our nation incurs a large number of musculoskeletal illnesses
and injuries which are caused by or related to workplace exposures. Many of these
disorders are preventable. Both my academic and my clinical experiences indicate
that MSDs can be reliably diagnosed using accepted clinical guidelines, that a sub-
stantial proportion of MSDs are related to exposure to workplace physical factors,
and that a significant part of this burden is preventable.

Acute and chronic work-related musculoskeletal disorders (MSDs) affect an esti-
mated 19 million persons per year in the United States and account for the majority
of workers’ compensation costs nationwide (Bernard 1997, Webster and Snook 1994).
Over the past two decades, there has been considerable evidence presented in the
scientific and medical literature which supports a causal relationship between work
activities and musculoskeletal disorders, including back pain, carpal tunnel syn-
drome, and tendonitis. The available literature when taken as a whole strongly sup-
ports the presence of a causal association between exposure to certain workplace
physical activities and the development of specific MSDs. The actions of health and
safety professionals all over the country reflect the knowledge that workplace expo-
sures should be reduced in order to reduce injuries and disability.

The evidence for a causal association between work exposures and musculo-
skeletal disorders has been well summarized by researchers at the National Insti-
tute for Occupational Safety and Health (Bernard 1997) as well as by international
scientific panels and by regulatory agencies in other countries. (Kourinka and
Forcier 1995) The National Academy of Sciences convened a multidisciplinary inter-
national expert panel in 1998 to review available evidence on work-related musculo-
skeletal disorders. I was one of the invited participants in this process. After thor-
ough review of available scientific evidence, including conflicting points of view, the
National Academy of Sciences concluded that musculoskeletal disorders were a
major source of disability and economic loss, that workplace physical exposures were
an important cause of these disorders, and that interventions to reduce workplace
physical exposures could reduce the number of musculoskeletal disorders. Multiple
expert panels and individual scientists reviewing the scientific evidence have ar-
rived at these same conclusions, as has a second review completed by the National
Academy of Sciences, released earlier this year.

The conclusions of this second panel report by the National Academy of Sciences
unambiguously support important arguments in favor of an ergonomics standard.
The panel found strong and consistent evidence from both epidemiologic studies and
biomechanical studies to support a relationship between workplace physical expo-
sures and the occurrence of MSDs of the low back and upper extremities. The panel
found that existing research demonstrated the effectiveness of appropriate ergo-
nomic interventions in reducing the risk of low back pain and upper extremity
symptoms. The panel found that work-related musculoskeletal disorders are a major
source of costs and morbidity, and that some of this burden to society and to individ-
uals is preventable.

A number of non-governmental groups have taken actions based on the evidence
available. After concluding that sufficient evidence existed to promote a standard in-
tended to protect worker health and safety, the American Conference of Govern-
mental Industrial Hygienists (ACGIH) recently announced exposure limits for phys-
ical exposures in order to reduce musculoskeletal disorders. The ACGIH is a re-
spected and authoritative non-governmental body which publishes exposure limits
for chemical and physical hazards which are widely used in industry. The American
College of Occupational and Environmental Medicine has published practice guide-
lines which clearly link workplace physical exposures to musculoskeletal disorders.
The American National Standards Institute has a committee charged with creating
a national industrial standard to reduce work-related musculoskeletal disorders.
These and other groups have acted because of the scientific evidence showing that
MSDs are a serious problem, that workplace exposures are related to many MSDs,
and that the risk of harm to employees can be diminished by reduction in physical
exposures.
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My own reviews of the scientific literature (Evanoff 1999, Evanoff and Rempel
1998) have found that musculoskeletal disorders have been studied in a variety of
work settings. Numerous studies have shown that higher rates of these disorders
are seen among workers whose jobs demand repetitive or forceful movements, or
who are subject to vibration or prolonged awkward postures. Systematic review of
the medical and scientific literature shows that there is evidence of a causal rela-
tionship between work factors and carpal tunnel syndrome, tendonitis of the hand
and wrist, epicondylitis, neck disorders, shoulder disorders, and low back disorders.

Opponents of an ergonomics standard have attacked the scientific basis of the
standard by suggesting that MSDs do not represent “objectively” diagnosed entities,
and consist only of worker-reported aches and pains. On the contrary, most MSDs
fall into well recognized and commonly accepted diagnostic classifications which uti-
lize both symptoms and specific signs detected on physical examination by a health
care provider. It must be recognized that “MSD” is not a diagnosis itself, but a term
used to group many different diagnoses affecting different body parts. For example,
the practice guidelines promulgated by the American College of Occupational and
Environmental Medicine list “Diagnostic Criteria” for more than fifty separate mus-
culoskeletal disorders. These conditions include such diagnoses as lateral and me-
dial epicondylitis, ulnar and radial nerve entrapment, shoulder impingement, rota-
tor cuff tear, wrist tendonitis/tenosynovitis, DeQuervain’s tenosynovitis, trigger fin-
ger, and carpal tunnel syndrome. These diagnostic criteria include mechanism of in-
jury, patient symptoms, physical examination maneuvers, and for some disorders,
diagnostic test results. The described mechanisms of injury for over two dozen listed
disorders include repetitive use, chronic overuse, or repeated trauma.

Good quality epidemiologic studies have used definitions of MSDs which require
combinations of symptoms and physical examination findings which are similar or
identical to the information used to diagnose patients in clinical practice. Many of
the MSD definitions used in the epidemiologic studies are the same definitions of
MSDs described in medical textbooks and in practice guidelines. The work expo-
sures described in the scientific literature are reflected in the work exposures re-
ported by my patients with musculoskeletal disorders, and by the work exposures
which I have observed on visits to workplaces with high rates of musculoskeletal
disorders. These same work exposures are the ones cited by the American College
of Occupational and Environmental Medicine in their practice guidelines and by the
ACGIH in their threshold limit values for physical exposures.

THE IMPORTANCE OF EARLY RECOGNITION AND APPROPRIATE TREATMENT OF MSDS

The proposed OSHA ergonomics standard required early access to appropriate
medical treatment, evaluation of workers’ jobs when there has been a MSD, and the
provision of limited or modified work duties when necessary, including when rec-
ommended by a health care provider. Each of these individual provisions is sup-
ported by current research and clinical practice. In addition, there is good evidence
that comprehensive programs which integrate ergonomic changes and medical treat-
ment are effective in reducing the incidence and severity of work-related musculo-
skeletal disorders.

Early recognition and treatment of musculoskeletal disorders is essential because
it allows earlier treatment of affected workers, at a time when treatment can pre-
vent progression to a more severe condition. Workers who are treated in the early
stages of a disorder have a better prognosis, and are less likely to have prolonged
disability, than workers who receive appropriate medical attention only after pro-
longed duration of symptoms. The medical literature consistently supports the ob-
servation that conservative management is most effective when begun in the early
stages of these disorders, and that patients who are treated only after a prolonged
symptomatic period are less likely to respond favorably than those treated earlier
(Gelberman et al., 1980; Dellon, 1989; Stern, 1990; Rystrom & Eversman, 1991).
With some disorders, such as carpal tunnel syndrome, patients can often be treated
conservatively in the early stages of disease, while surgery is often necessary when
patients present with advanced disease. Early detection is necessary to ensure that
signs and symptoms of work-related MSDs are recognized and treated appropriately
through medical management, administrative controls, and job evaluation.

Both healthy and injured workers can potentially benefit from evaluation of their
workplace for identification of physical stressors that can be eliminated. Simple
modifications can often be made to a workplace which enable the work to be done
with less effort on the part of the worker. Such modifications, where possible, can
prevent injury and can enable injured workers to safely return to their usual jobs
more quickly. Clinical experience demonstrates that ergonomic evaluation and inter-
vention is effective in the treatment of workers being treated for a work-related



102

MSD, since earlier safe return to work is facilitated when clinicians have more in-
formation about a patient’s job demands and exposures, and when worksite modi-
fications reduce physical exposures. A number of authors have advocated the impor-
tance of ergonomic changes in treating workers with work-related musculoskeletal
disorders (Melhorn 1996, Higgs and Mackinnon 1995, Norris 1993, Feuerstein et. al.
1993, Halpern 1992, Travers 1992, Herbert 2000).

Comprehensive ergonomic programs which incorporate primary prevention of
MSDs through ergonomic changes in jobs, early detection of MSDs through surveil-
lance, and early treatment of MSDs with an emphasis on early return to modified
work have been endorsed by many corporations and by medical professionals. The
American College of Occupational and Environmental Medicine, the world’s largest
group of Occupational Health physicians, has recently released “Occupational Medi-
cine Practice Guidelines” which describe what the College recommends as best med-
ical practice in the diagnosis and treatment of work-related disorders. These prac-
tice guidelines explicitly recommend many of the elements which are contained in
OSHA'’s proposed regulation as representing best medical practice. These include en-
dorsement of the application of ergonomic principles to job design in order to pre-
vent MSDs, and the use of workstation or tool adjustment to avoid further aggrava-
tion of a disorder once it has begun. Return of workers to modified work which has
reduced physical exposures is strongly recommended as part of treatment—the
guidelines note that the best success with return to work is seen when workers go
back to their original job with modifications to reduce physical exposures. The
guidelines list “substantive associations” between physical risk factors and a variety
of MSDs including shoulder tendonitis, hand/wrist tendonitis, carpal tunnel syn-
drome, neck muscle tension, and low back pain. Specific job modifications are rec-
ommended for these and other disorders. The guidelines also note that delayed pres-
entation (not receiving early recognition and treatment) is a risk factor for delayed
functional recovery in patients with a MSD.

My own experiences from over ten years of treating injured workers have shown
me the importance of early treatment and the importance of modifying job duties
to facilitate return to work. The proposed ergonomics standard addressed these im-
portant aspects of disability prevention. While the main focus of prevention efforts
should be on primary prevention—the reduction or elimination of workplace risk
factors—it is also important to ensure that workers have access to appropriate and
timely medical care if they do become injured. The goals of a medical management
program should be to reduce or eliminate symptoms, prevent progression of MSDs,
reduce the duration and severity of functional impairment, and prevent or reduce
the severity of disability. Important elements to such a program include surveil-
lance, timely access to appropriate health care providers, job evaluation of injured
workers, and the availability of appropriate job modification. Follow-up of treated
workers and coordination with primary prevention efforts are also important.

My clinical experience clearly indicates that effective treatment of work-related
musculoskeletal disorders frequently requires a reduction in workplace physical ex-
posures for the affected employee. The vast majority of injured employees are able
to return to productive work very quickly, as long as their work is modified to re-
duce physical exposures to the affected body part. Job modifications which reduce
physical exposures are frequently inexpensive and simple, and can help an employee
safely return to work sooner, as well as preventing risk of future injury. Examples
of job modifications include training or retraining, simple job changes to prevent
awkward postures (such as a step stool or tilted work surface), changes in tool de-
sign or maintenance, or changes in procedures (such as job rotation). Where there
is no simple fix for a physical exposure which is causing or exacerbating a musculo-
skeletal condition, temporary job transfer or restrictions are important to allow the
patient’s injury to heal. Examples of temporary restrictions include reduction in
pace or quantity of work, restriction of certain tasks, or limitation of hours worked.
If an employee is to be transferred to a different job, the new job should be assessed
by the employer and the healthcare provider to be sure that the employee will not
be exposed to relevant physical risk factors When this cannot be accomplished, tem-
porary removal from work will allow time for healing. In most cases, I feel that
keeping an injured employee at work in an appropriate modified position is pref-
erable to time loss. What OSHA is requiring in the standard is common medical
practice among occupational health professionals.

In my experiences of treating patients and advising the administration of em-
ployee health programs, I have found that choice of a healthcare provider for injured
workers is important. Ideally, healthcare providers should have training or experi-
ence in ergonomics and the role of work modifications in the treatment of work-re-
lated musculoskeletal disorders. Effective diagnosis and treatment requires knowl-
edge of specific job duties. The best way for a healthcare provider to get knowledge
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of job duties is through a worksite visit. Since this is impractical in some clinical
settings, information about exposures and job duties can also be obtained through
a written work description, or a videotape of the job task. Employers should have
a contact person with knowledge of job activities and the ability to coordinate appro-
priate job placement during a recovery period. Working knowledge of the industry
and the specific workplace 1s also needed in order to make appropriate recommenda-
tions regarding temporary or permanent job modifications. In my experience, some
employers readily provide detailed information about job duties and physical expo-
sures to the treating physician. It is more difficult to provide optimal care for in-
jured workers when this information is not available.

The medical literature has examples of successful programs which have decreased
the length or severity of disability resulting from injuries through integrating ergo-
nomic interventions as part of medical treatment of injured workers. One such study
evaluated work-related back pain among workers from a variety of industries who
had been away from work for more than four weeks due to their back injuries.
(Loisel et. al. 1997). Workers were randomly assigned to receive an ergonomics
intervention, an intensive clinical and rehabilitation intervention, neither, or both.
The ergonomics intervention consisted of a worksite ergonomics evaluation that in-
cluded labor and employer representatives in determining the need for job modifica-
tion. After observation of a worker’s tasks in conjunction with a trained ergonomist,
these parties determined the need for modifications to improve the worksite. Imple-
mentation of the recommended solutions remained the employer’s responsibility.
The clinical and rehabilitation intervention consisted of patient education (“back
school”), referral to a back pain specialist, and a multidisciplinary work rehabilita-
tion intervention. Combination of the rehabilitation intervention along with the
ergonomics intervention was the most successful in returning injured workers to
work. The ergonomics intervention was the most successful element of this program,
resulting in more than a two-fold increase in the rate of return to usual work. By
facilitating return to usual work, the ergonomics intervention appeared to reduce
progression to long term disability. In this study, the intensive clinical and rehabili-
tation intervention did not significantly reduce the time of absence from regular
work when applied separately from the ergonomics intervention.

Another example of an integrated program was reported among sheet metal work-
ers at an aircraft manufacturer. This program combined pre-placement evaluations
of workers with ongoing surveillance for symptoms and signs of upper extremity
musculoskeletal disorders in order to ensure early medical evaluation of affected
workers. Job modification was implemented for those with signs of early disorders,
through restriction of work hours and restriction of use of vibrating hand tools. This
program reported decreased workers’ compensation costs, decreased time loss, and
decreased severity of injury following the implementation of this program for screen-
ing, surveillance, early medical evaluation, and job modification. (Melhorn JM 1999)

Other authors have described comprehensive initiatives to manage the incidence
and cost of occupational injuries that included an ergonomics component directed
specifically toward injured workers. One such program has been described among
hospital employees at an academic health center (McGrail et. al. 1995). This study
showed decreases in musculoskeletal injuries, time loss (change from 10.4 days to
6.6 days average time loss), and total case costs (18 percent reduction) following the
implementation of a comprehensive intervention that included case management,
treatment by physicians experienced with work injuries, and the use of ergonomic
worksite evaluation and modification. A later report from this group described ele-
ments of the program aimed at the early diagnosis and treatment of work-related
upper extremity MSDs. The program included ergonomic assessment and abatement
of the affected employees’ work areas, and close coordination between the treating
physicians and the ergonomists. The program resulted in pronounced decrease in
the number of work-related upper extremity MSDs and a virtual elimination of
cases which required surgery. The authors concluded that a coordinated program of
medical care, ergonomic assessment, and intervention can be effective in the preven-
tion of MSDs. (Bernacki 1999)

These and other peer-reviewed studies clearly indicate that a multi-element pro-
gram can reduce the cost and burden of MSDs in different working populations.
There are also numerous industry case reports where the introduction of ergonomic
or medical management interventions have reduced costs and injury rates. Most
major corporations have ergonomics programs, in recognition that such programs
are effective in reducing injuries. Successful approaches have most often used a
combination of ergonomic principles for prevention, as well as improved recognition
and management of those disorders which have occurred.

I have also studied the effects of ergonomic assessments and interventions as part
of the care of workers with WRMSD. As the result of a “natural experiment,” we
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have collected pilot data on cost outcomes of ergonomic intervention in active work-
ers’ compensation patients employed by a local educational institution. Prior to Sep-
tember of 1996, ergonomic evaluations requested by the treating physician were not
covered by the workers’ compensation insurance carrier and requests for this service
were denied. This policy changed, and ergonomics evaluation and intervention was
then allowed under workers’ compensation when ordered by the treating physician.
These cases were predominantly neck and upper extremity disorders among office
employees; the ergonomic interventions consisted of changes in workstation layout.
We compared 11 consecutive cases referred by the treating physician to the
ergonomist prior to the administrative change with 20 consecutive cases after cov-
erage was allowed. These cases were all ones in which the treating physician
thought that work factors were important in causing disease or retarding healing.
Comparison of total workers’ compensation costs for these cases showed a median
cost of $5,130 among the patients referred for ergonomic evaluation who did not re-
ceive it, compared to a median of $4,082 among patients who did receive the physi-
cian recommended ergonomic evaluation. Costs included medical treatment, time
loss, and permanent disability payments. Cost in the intervention group included
the cost of the ergonomic evaluation and intervention, which averaged $280. Al-
though these data do not come from a randomized study, they represent a series
of cases from the same workplace referred by the same group of treating physicians,
differing only in the fact that the ergonomic intervention was denied to the first
group and given to the second. Based in part on this study, we are currently con-
ducting a randomized trial funded by NIOSH to assess the effectiveness of an inte-
grated ergonomics and case management intervention on cost and disability out-
comes among injured workers.

THE EFFECTIVENESS OF ERGONOMIC INTERVENTIONS

Review of the scientific literature demonstrates that workplace ergonomic inter-
ventions can prevent injuries and reduce days lost due to injuries. This evidence
comes from a number of studies published in the peer-reviewed literature which
show the effectiveness of ergonomic interventions at various worksites and employ-
ers. The 1998 report by the National Research Council stated that “The literature
provides evidence that interventions, of various types and complexity, can prevent
the development of musculoskeletal disorders in specific industries and occupational
groups.” The NRC report concluded that “Research clearly demonstrates that spe-
cific interventions can reduce the reported rate of musculoskeletal disorders for
workers who perform high-risk tasks. No known single intervention is universally
effective. Successful interventions require attention to individual, organizational,
and job characteristics, tailoring the corrective actions to those characteristics.” Ex-
amples of published intervention studies familiar to me are given below; the back-
ground information provided by OSHA gives over 100 examples of successful ergo-
nomic interventions.

The effectiveness of ergonomic interventions in the prevention of musculoskeletal
disorders was shown by a study in a telecommunications equipment manufacturing
plant, where workstations were re-designed to reduce postural stress on workers.
Following this intervention, time loss was reduced by over 40 percent and employee
turn-over was reduced by 75 percent. Cost-benefit analysis showed that the return
on investment for the ergonomic interventions was 9 to 1. (Aaras 1994). Another
study in telecommunications manufacturing sought to control the incidence and se-
verity of repetitive trauma disorders associated with hand tool operations in a man-
ufacturing facility with 6,600 employees. Repetitive trauma disorders were the lead-
ing cause of lost time and workers’ compensation expenses at this plant. The inci-
dence rate of OSHA reportable repetitive trauma disorders was 2.2 cases per 100
full-time equivalent workers (FTE) and resulted in 1,001 lost workdays in 1979. In
the spring of 1981, the plant safety and health committee undertook a control pro-
gram that included creation of a task force, a training program, improvements in
the design of workstations and tooling, and management of restricted workers. Dur-
ing 1982, the incidence rate of repetitive motion disorders has decreased to 0.53
cases per 100 FTE and resulted in only 129 lost workdays. (McKenzie 1985)

A study at Gold Kist poultry (Jones 1997) reported results of an intervention un-
dertaken due to high rates of upper extremity MSDs—47.7 per 1,000 workers in
1990. This plant instituted a corporate ergonomics program which utilized ergo-
nomic committees at each facility. Key program elements included training, work-
site analysis and task design, and the implementation of medical management pro-
cedures. This combination of worksite task analysis and medical management is
similar to the program elements proposed by OSHA. This program resulted in a 46
percent decrease in upper extremity MSD rates over a five year period.
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Another study evaluated a back injury prevention program undertaken in munic-
ipal workers in California. The program consisted of a combination of worker edu-
cation, training in safer work practices, physical fitness activities, and ergonomic
interventions including making safety equipment more available and improving the
design of work facilities (through such measures as safety flooring, improved fur-
niture, and rearranging storage space to minimize transport distances). Comparison
of an intervention group and a control group of employees who did not receive the
intervention showed a decline in back pain prevalence and a reduction in injuries
among the intervention group. This study evaluated cost savings due to the inter-
vention as well as documenting the reduction in back pain and injuries. Cost-benefit
analysis showed a net savings of over $160,000 resulting from decreased workers’
compensation and medical claims, and reduction in sick days. Return on investment
was estimated at 179 percent. (Shi 1993)

One of my own studies (Evanoff 1999) examined work injuries and other outcomes
before and after the implementation of a participatory ergonomics team among hos-
pital orderlies, a group at high risk for injuries of the back, shoulder, and knee. This
team designed and implemented changes in training and work practices, which in-
cluded standardization of lifting procedures, an apprenticeship program for new
workers, and use of mechanical lifting and transfer aids. The two year post-inter-
vention period was marked by a 50 percent decrease in OSHA recordable work in-
jury, a 74 percent decrease in lost time injury, and an 81 percent decrease in inju-
ries with three or more days of time loss. Total lost days declined from 136.2 to 23.0
annually per 100 full-time worker equivalents (FTE). Annual workers’ compensation
costs declined from $237/FTE to $139/FTE. The proportion of workers with musculo-
skeletal symptoms declined as well. Other researchers using participatory
ergonomics teams have demonstrated the abilities of such teams to work effectively
to address musculoskeletal hazards (Moore and Garg 1996, Moore and Garg 1997).

I have directed a second study which has been presented as an abstract but not
yet published. This was an ergonomics intervention among 117 workers employed
in a hospital billing office, who were offered an educational session and individual
workstation evaluations, with changes in workstation layout where appropriate.
Changes included adjustments in computer keyboard and monitor setup, adjust-
ments in seating, and changes in desk layout. Lost work days and total costs for
workers compensation decreased dramatically in the two years following this inter-
vention, compared to the two preceding years. Annual lost work days declined from
a rate of 51 days per 100 full-time equivalents (FTE) to a rate of 25 days per 100
FTE. Annual workers’ compensation costs declined from a high of $578 per FTE to
a low of $120 per FTE. The total cost of the intervention was $255 per FTE; return
on investment over 18 months following the intervention was over 2 to 1.

Other studies (Kukkonen 1983, Ohara 1976, Parenmark 1988, Oxenburgh 1985,
Lutz 1987) have also demonstrated reductions in symptoms, signs, or lost time fol-
lowing the implementation of interventions to reduce exposure risk factors for mus-
culoskeletal disorders. Ergonomic job design clearly offers great potential for pre-
venting musculoskeletal disorders of the low back and upper extremities. (Garg &
Moore 1992).

My personal experience agrees with the literature cited above. I am personally
aware of many local worksites where ergonomic analysis and job changes have led
to improvements in symptoms or reductions in injury rates among workers. I have
seen dozens of case reports of industries where the implementation of ergonomics
programs have resulted in reductions in injury rates or lost time. These industry
case reports offer important additional information to the peer-reviewed scientific
literature, given the daunting logistical and other barriers to performing true “ex-
perimental” studies of workplace ergonomic interventions. I have served as the med-
ical director of an ergonomics program aimed at reducing injuries among the 23,000
employees of a large health system. Musculoskeletal injuries and lost days have de-
clined since the implementation three years ago of a system-wide ergonomics pro-
gram. A NIOSH funded project within five nursing homes in our health system has
demonstrated a marked decline in lifting injuries following an ergonomics interven-
tion which consisted of training and the purchase of mechanical patient hoists.

My personal experiences with research studies of ergonomic interventions, as well
as my experience with ergonomic programs in industry, have convinced me that ap-
propriately designed ergonomics programs can reduce injuries and disability in
many workplace settings.

SUMMARY

Based on my knowledge of the relevant scientific literature, my observations of
best practices among employers and physician groups, and my own clinical and ad-
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ministrative experiences, I conclude that there is ample evidence to support specific
program elements proposed by OSHA. Physical exposures in the workplace are
clearly a significant cause of musculoskeletal disorders. Reduction in physical expo-
sures through training, workplace design, or change in practices can reduce dis-
ability due to musculoskeletal disorders. Appropriate medical treatment early in the
course of work-related musculoskeletal disorders can lead to better functional out-
comes and reduced disability. Though future research findings will no doubt refine
and better inform our actions, we need not wait to begin action. Effective solutions
are available now, and a large burden of disability can be prevented by using what
we currently know.

APPENDIX—REFUTATION OF SOME COMMON ARGUMENTS AGAINST AN ERGONOMICS
STANDARD

Critics of the conclusion that work activities are causally related to musculo-
skeletal disorders raise a number of arguments which are not convincing on closer
examination. Four common arguments are addressed below.

Argument 1: Epidemiology or observational studies cannot demonstrate causation;
only randomized prospective studies can do this.—While experimental studies where
humans are randomly assigned to receive or not receive some treatment provide the
strongest evidence for a health effect, it is obviously impossible to perform this type
of study for exposures we think may cause harm. There are well-established ways
to link observational data to a decision about causation of illness which can be valid
in the absence of experiemental data. For example, the vast majority of the scientific
community concluded that tobacco smoking caused a number of health problems
based on observational studies which showed much higher rates of some diseases
among smokers. It was not necessary to do an experiment where people were ran-
domly assigned to smoke or not smoke. Data on the health effects of most occupa-
tional exposures such as lead or asbestos also rely on observational studies, which
can demonstrate causality in a scientifically acceptable fashion.

Argument 2: Work can’t be the cause of MSDs since some workers get these dis-
orders and other workers doing the same job don’t have any problems.—This argu-
ment is specious. People vary in their susceptibility and resistance to disease and
injury, and people with identical exposures frequently have different health effects.
Exposures clearly interact with personal factors to produce disease in some but not
others—this does not change the importance of the exposure in causing the disease.
A minority of heavy smokers die from lung cancer, yet we readily accept that smok-
ing causes lung cancer because heavy smokers are much more likely to get this dis-
ease than non-smokers. Though genetic makeup and other personal factors are
clearly important in determining which smokers die from lung cancer, in the ab-
sence of smoking the vast majority of these cancers would never have occurred.

Argument 3: Work can’t be a major cause of MSD since there are so many other
conditions which contribute to MSD risk.—As with most diseases, MSDs are multi-
factorial in origin. It is nonetheless possible to study the effects of risk factors in
isolation. Consider, for example, heart disease. There are many risk factors for heart
disease which cannot be changed, including age, gender, and genetic makeup. There
are other risk factors that can be changed, such as high blood pressure, blood lipids,
exercise, and smoking. Most individuals have more than one risk factor, yet we can
study the amount of heart disease that is caused by smoking, or hypertension, or
lack of exercise. We can also direct interventions at reducing heart disease risk by
targeting one or more of these risk factors. Changes (positive or negative) in one
risk factor can significantly alter the risk of disease, even if other risks do not
change. Similarly, in MSDs, personal risk factors such as obesity, age, gender, and
other medical conditions account for some fraction of the total disease burden. In
many workers, however, workplace exposures are the primary determinant or cause
of the disorder. Comparisons of working populations which do not differ substan-
tially in non-work risk factors have shown substantial differences in MSD rates
linked to workplace exposures. The intervention studies cited above show that pre-
vention efforts targeted at workplace physical exposures can reduce the risk of
MSDs.

Argument 4: Research shows only that work may cause some symptoms of discom-
fort, but does not show that work causes diagnosable diseases.—High quality studies
of work-related MSDs have defined these disorders through the same methods used
by clinicians to diagnose MSDs—a combination of history, physical examination
findings, and, in some cases, nerve conduction studies. The NIOSH review (Bernard
1997) only considered studies where clinical case definitions included the use of
physical examinations as well as symptoms. The case definitions used in much of
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the research on musculoskeletal disorders are similar to the diagnostic methods
used every day by clinicians.

Senator SPECTER. Thank you very much, Dr. Evanoff. Turn now
to Ms. Heidi Eberhardt, international trade specialist.

STATEMENT OF HEIDI EBERHARDT, INTERNATIONAL TRADE SPE-
CIALIST

Ms. EBERHARDT. Good morning. My name is Heidi Eberhardt. I
am from Boston, Massachusetts, and I want to thank you for invit-
ing me to testify today.

Two and a half years ago, when I was 30 years old, I was injured
at my job from working on the computer. I was working 40 hours
a week at a dot com internet publishing company. I was an inter-
national trade specialist and my job consisted of using the com-
puter keyboard most 8 hours a day for writing, editing and re-
searching about Latin American countries, surfing the web and e-
mailing with foreign officials.

As an undergraduate at Dartmouth College, I majored in Span-
ish and studied in Latin America. When I started this job 6 years
ago, I was thrilled to have found work where I could put my edu-
cation to use. I was excited to be working in a cutting-edge indus-
try with the advanced computer technology that allowed me to be
more productive and perform my job more efficiently.

I had never heard about repetitive strain injuries. I did not know
I could be injured from working on the computer. I did not know
what workers’ compensation was.

I was a healthy and happy individual in all respects and exer-
cised regularly. I had no hobbies that were repetitive in nature.

My company provided no education or training about ergonomics
or working safely on a computer. Our computer work stations were
not set up properly.

There was another young employee in our department who after
only working 3 months with us had already begun to experience
symptoms of repetitive strain injury from working at the computer.
I was diagnosed with bilateral tendonitis, tenosynivitis, thoracic
outlet syndrome and De Quervain’s thumb.

At first, my symptoms were merely annoying. My wrists would
ache and my hands felt clumsy. Then I started to notice tingling
and pain that persisted even at rest, even on the weekends.

My pain and loss of dexterity became so severe that I could no
longer type or do anything on the computer, let alone perform any
hand-related tasks outside of work.

My doctor sent me out of work for 4 months, and I had to file
for workers’ compensation. I was returned to light duty for 12
hours a week, but my symptoms had not completely gone away and
I was still working in pain.

I since have switched to a job where I do not use a computer,
but even writing, looking through files or even holding the phone
still hurts my hands. So now at age 32, 212 years after being in-
jured, I am still on workers’ compensation and still working only
12 hours per week. I am greatly hindered in my ability to con-
tribute in a productive way to the workforce and am not paying
taxes.
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After college, I had spent several years mastering research and
writing skills. I was building a career, one that was satisfying, pro-
ductive and seemed to be full of potential.

I am now sitting before you, a young person faced with having
to find a new career that does not require a computer or even much
use of my hands. I am faced with reduced income and increased
medical expenses. I am faced with chronic pain which affects my
work productivity.

I have a restricted personal life and am unable to perform daily
chores outside of work without pain. I have had to endure the stig-
ma of being injured and on workers’ compensation.

Doctors can tell me what my injury is. My tendons and ligaments
are damaged because of repetitive hand use of the computer. No
doctor can tell me if I will fully recover.

I am worried about my future and about whether I will ever re-
gain complete use of my hands. I am a single person and do not
have anyone to assist me with daily living, nor do I have the finan-
cial resources to pay someone to help me.

I would like to get married and have children some day and am
worried about not being able to physically raise children.

Here are a few simple things I used to take for granted but I now
have difficulty with: Squeezing shampoo bottles, toothpaste tubes,
turning on and off faucets, clipping finger and toe nails, driving,
shifting gears, holding the steering wheel, carrying groceries, cook-
ing, carrying heavy pots, opening cans, cutting things, putting
away dishes, cutting my food, opening milk cartons, making coffee,
holding coffee, getting ice cubes out of the ice tray, dressing myself,
buttoning my pants and my shirts, pulling things on, hanging up
clothes, doing laundry, carrying clothes to the laundromat, pulling
clothes in and out of the washer and dryer, folding clothes, cleaning
house, writing letters, writing checks for bills, opening mail, open-
ing doors and windows, turning my house key in the lock or my
car key in the ignition; in short, almost anything you need your
hands to do. And this list does not include anything I might want
to do for fun.

In March of last year, I testified at the public hearings that
OSHA held on its then proposed ergonomics standard. When the
ergonomics standard was issued last November, I was proud of our
government for recognizing and acting to prevent what I now know
is the Number 1 injury in the workplace, an injury that I know
about firsthand and have been trying to recover from for 2% years,
an injury that has profoundly altered my life and left me unable
to work on the computer.

So when both houses of Congress voted to repeal the very stand-
ard that would have prevented millions of devastating injuries, I
was deeply dismayed.

What was most disturbing was the manner in which it was done.
The votes were rushed through without any input from the workers
it would have protected. This action seemed only to put the inter-
ests of corporations above the safety and health of workers in this
country. Millions of workers have suffered ergonomic injuries over
the past decade while waiting for protections.

Senator SPECTER. Ms. Eberhardt, I have to remind you that the
time is up. If you could summarize, we would appreciate it.
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PREPARED STATEMENT

Ms. EBERHARDT. I know that companies who have put into place
ergonomic programs have been successful. They have reduced costs.
And I know that these ergonomics programs which include simple
education and training can prevent the kind of injury that I have
sustained and I strongly urge you to continue your hard work.

[The statement follows:]

PREPARED STATEMENT OF HEIDI EBERHARDT

My name is Heidi Eberhardt. I am an international trade specialist from Somer-
Villel, fMassachusetts. I am here today to tell you about an injury that has changed
my life.

In the Fall of 1998, when I was 30 years old, I was injured at my job from work-
ing on the computer. I was working 40 hours a week at a .com Internet publishing
company. There were 8 employees in the company, and I was working in the depart-
ment responsible for researching and writing about international trade issues.

My job as an international trade specialist consisted of writing, researching, and
editing which was performed 8 hours a days, 5 days a week on the computer using
a keyboard and a mouse. This included typing, cutting and pasting, formatting,
scrolling through 20 page documents, surfing the web and corresponding via email
with customers and information providers. We had a heavy workload with weekly,
sometimes daily, deadlines. We were always behind. There was so much to do, I
stopped only for breaks to go to the restroom and to get my lunch to eat at my desk
while I was working.

As an undergraduate at Dartmouth College, I majored in Spanish and studied in
Latin America. When I started this job six years ago, I was thrilled to have found
work writing about Latin American countries where I could put my education to
use. I had never heard about repetitive strain injuries. I did not know I could be
injured from working on the computer. I did not know what worker’s compensation
was. I was a healthy and happy individual in all respects and exercised regularly.
I had no hobbies that were repetitive in nature.

In January of the same year I was injured, my company had switched from Win-
dows 3.1, with no internet or e-mail access, to Windows 1995 and a direct connec-
tion to the Internet, internal and external email, and websurfing capabilities. I was
happy that we could work faster and perform more job tasks on the computer at
once. With these new computer programs there is no need to pause between tasks.

My company provided no education or training about ergonomics or working safe-
ly on a computer. I've since learned that our computer workstations were not set
up properly. There was another young employee in our department who, after work-
ing only three months with us, had already begun to experience symptoms of repet-
itive strain injury from working at the computer. Since being injured, I have re-
ceived extensive ergonomics education from occupational therapists. This education
came too late to prevent my injury, and it is information that most workers will
n{ever hear without the types of workplace programs that OSHA tried to put in
place.

At first my symptoms were merely annoying. My wrists would ache and my hands
felt clumsy. Then I started to notice tingling, and pain that persisted even at rest,
even on the weekends. My pain and loss of dexterity became so severe that I could
no longer type or do anything on the computer, let alone perform any hand-related
tasks outside of work.

At my doctor’s and occupational therapists’ insistence, I filed for Worker’s Com-
pensation. My doctor, who had diagnosed me with bilateral tendonitis, tenosynivitis
and DeQuervain’s syndrome, prescribed rest and abstaining from work. After being
out of work for 4 months, I returned to light duty for 12-hours a week. But, my
symptoms had not completely gone away, and I was still working in pain. I since
have switched to a job where I do not use the computer, but even writing, looking
through files, or even holding the phone, still hurts my hands. Now, at age 32, two
and a half years after being injured, I am still on worker’s compensation, and still
working only 12 hours per week. I am greatly hindered in my ability to contribute
in a productive way to the workforce, and I am not paying taxes.

After college, I spent several years mastering research and writing skills. I was
building a career, one that was satisfying and productive and seemed to be full of
potential. I am now sitting before you, a young person faced with having to find a
new career that does not require a computer or even much use of my hands—please
imagine that if you can. I am faced with reduced income and increased medical ex-
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penses. I am faced with chronic pain which affects my work productivity. I have a
restricted personal life and am unable to perform daily chores outside of work with-
out pain. I have had to endure the stigma of being injured and on worker’s com-
pensation. And I have suffered depression as a result of dealing with the pain and
uncertainties about my future.

Doctors can tell me what my injury is—my tendons and ligaments are damaged
because of repetitive hand use at the computer. No doctor, however, can tell me
when I will be fully recovered. I am worried about my future and about whether
I will ever regain complete use of my hands. I am a single person and do not have
anyone to assist me with daily living, nor do I have the financial resources to pay
someone to help me. I would like to get married and have children someday and
am worried about not being able to physically raise children.

Here are a few simple things that I used to take for granted, but I now have dif-
ficulty with:

—squeezing shampoo bottles, dishwashing detergent and toothpaste tubes

—turning on and off faucets

—clipping finger and toe nails

—driving, shifting gears, holding the steering wheel

—carrying groceries

—cooking, carrying heavy pots, opening cans, cutting things, putting away dishes

—cutting my food

—opening milk cartons, bottles, cans

—making coffee, holding coffee

—getting ice cubes out of the ice tray

—moving anything heavy

—dressing myself (buttoning pants and shirts and pulling things on)

—hanging up clothes

—doing laundry (carrying clothes to laundromat, pulling clothes in and out of

washer/dryer, folding clothes)

—cleaning house (washing counters, bathrooms, vacuuming)

—writing letters, grocery lists, etc.

—writing checks for bills

—opening mail

—opening doors and windows

—turning my house key in the lock, or my car key in the ignition

—picking up my 2-yr old nephew

In short, almost anything you need your hands to do, and this list does not in-
clude anything I might want to do for fun, nor does it include computer or work
activities.

In March of last year I testified at the public hearings that OSHA held on its then
proposed ergonomics standard. When the ergonomics standard was issued last No-
vember, I was proud of our government for recognizing and acting to prevent what
I know is the number one injury in the workplace today. An injury that I know
about first hand and have been trying to recover from for two and a half years. An
injury that has profoundly altered my life and left me unable to work on the com-
puter. So when both houses of Congress voted to repeal the very standard that
would have prevented hundreds of thousands of serious injuries, I was appalled.
What was most outrageous was the manner in which it was done. The votes were
rushed through without any input from the workers it would have protected. The
action taken by Congress and the President seemed only to put the interests of cor-
porations above the safety and health of workers in this country.

Millions of workers have suffered ergonomic injuries over the past decade while
waiting for protections. How many more workers need to suffer these crippling inju-
ries before this problem is addressed?

When I was first injured, I went to the Massachusetts Coalition on New Office
Technology (CNOT) because they offer resources to injured workers. Now I work for
CNOT part time, providing training on ergonomics and injury prevention. Part of
my work involves evaluating employees’ workstations. What I see in my work vali-
dates the overwhelming need for a Federal ergonomics standard. More often than
not, workers are sitting in improperly set up workstations, with little knowledge of
the impact that this can have on their health, and as I know first hand, their entire
lives. What is even more frightening is that close to 25 percent of the people I see
already have symptoms of injury.

These injuries can be prevented with programs that include appropriate
workstations and training for workers. Once an injury sets in it is difficult, if not
impossible, to reverse the damage. I implore you to pass legislation that requires
OSHA to issue a strong ergonomics standard that covers workers in all industries
and emphasizes prevention of repetitive strain injuries. I am only 32, but I know
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people who are in their early twenties, working in Internet companies or as software
engineers, who are injured.

Workers in this country desperately need an ergonomics standard to prevent even
more debilitating injuries from occurring. Too many companies will not act to pro-
tect their employees unless required to by law. I sincerely hope that my testimony
today gives you a better idea of what can happen to workers, including very young
workers, in today’s computer-driven workplaces and how these injuries are affecting
our lives. Your work to pass this bill can prevent this story from being told over
and over again, by injured worker after injured worker. Thank you for this oppor-
tunity to tell you my story.

Senator SPECTER. Thank you very much, Miss Eberhardt.

Mr. Fellner, do you think that it is realistic to expect a consensus
on the issues that are involved in ergonomics based on the testi-
mony we have heard here in this first panel?

Mr. FELLNER. I think that we will not know the answer to that
question until a much more exhaustive analysis of the issues that
areb touched on this morning has been had at the Department of
Labor.

Senator SPECTER. Dr. Bigos, you say there is no scientific basis.
You cannot diagnose and you cannot prevent. In the absence of a
scientific basis, your testimony is pretty plain that from your pro-
fessional expertise and in the absence of a scientific basis and the
cost of a regulation simply cannot have one. Isn’t that right?

Dr. Bigos. Well, I guess I am not sure I understand the question
you are asking me.

Senator SPECTER. Well, let me repeat the question. You testified
that there was no scientific basis for an ergonomics regulation, did
you not?

Dr. BiGos. Yes, I did.

Senator SPECTER. So how can you have an ergonomics regulation
without a scientific basis as you view this entire issue?

Dr. BiGgos. I do not think you can.

Senator SPECTER. That is my point. You do not think we can.

Dr. Bicos. No. Without knowing the dose and without knowing
how high or how much or some guidance in some way, I do not see
any way that we can really do that.

Senator SPECTER. Well, I understand your point. I was just mak-
ing sure that I understand it. You cannot have an ergonomics regu-
lation. Ms. Seminario?

Ms. SEMINARIO. Seminario.

Senator SPECTER. In the absence of a scientific basis, which Dr.
Bigos testifies to, what basis do you have for postulating a regula-
tion besides, if anything, all of these reports of work-related inju-
ries?

Ms. SEMINARIO. A couple of things, Senator. First, we do think
there is a scientific basis that is fairly extensive and quite strong
and certainly sufficient to regulate. There is also the experience
that employers and unions and others have had dealing with these
problems in the workplace which again is quite extensive.

And we had encouraged the Labor Department and we would
still encourage the Labor Department to look to that experience of
employers in addressing these problems as the approach that they
should take to regulation.

I would also point out that this issue has been regulated. There
are regulations on manual handling, ergonomics, video display ter-
minal use that have been in place in the European community for
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more than a decade. Many of the same employers that obviously
operate——

Senator SPECTER. Are they in place in Workman’s Compensation
laws in the State level?

Ms. SEMINARIO. Not the preventative aspects. Obviously these in-
juries are

Senator SPECTER. The diagnosed aspects?

Ms. SEMINARIO. Yes. The diagnosed aspects certainly are and the
criteria in some of the states are quite similar to the criteria and
definitions laid out by OSHA.

Senator SPECTER. When I listened to the testimony of Dr.
Evanoff and Dr. Hadler, diametrically opposed, we have quite a
number of witnesses to hear, and I will reserve judgment; but from
what I have heard on this panel, Mr. Fellner, I do not see a con-
sensus emerging at all.

When you talk about, as Dr. Bigos does about nonphysical factors
outweighing physical factors on back pain, we have all had some
experience with lifting and pack pain.

My dad had a junk yard in Russell, Kansas. And it did not take
me a whole lot of time to figure out that lifting a 30-foot joint of
3-inch tubing that weighed 300 pounds, and I was lifting half of it,
and maybe we do not need an ergonomics regulation when my
older brother one day told me to throw a rock bed on top of a load
of junk which weighed about 80 pounds, and I simply refused, hav-
ing in mind the sciatica nerve which he had injured and could not
lift junk anymore.

He was smart enough to sustain an injury so he could avoid the
lifting. But we will wrestle through the problems. I would like to
call the second panel now. Dr. Burton, Dr. Punnett and Dr. Mirer.
I am sorry. Before the panel leaves, Miss Landrieu.

Senator LANDRIEU. The panel can go. The new panel can come.
But I will just make a brief statement, if I could.

Senator SPECTER. Okay. Fine. Pardon me Senator Landrieu, for
not noticing you.

You took a seat so far to the right.

There are at least two attributes about your appearance I should
have noted, and I will not specify them for the record.

Senator LANDRIEU. And I wore this bright red jacket so it is hard
to not notice me today. But I thank you, Mr. Chairman.

Senator SPECTER. It is hard not to notice you in the absence of
a red jacket.

Senator LANDRIEU. Thank you, Mr. Chairman. If the new panel
would just come forward, I do not want to stop you all from moving
forward. I do want to just make a couple of comments though.

Senator SPECTER. Senator Landrieu, while you are making the
comments, I am going to excuse myself for a moment. We have Sec-
retary Manetta testifying in Transportation. I am going to be gone
for a very brief period of time. Senator Landrieu has the floor and
I shall return momentarily.

OPENING STATEMENT OF SENATOR MARY L. LANDRIEU

Senator LANDRIEU. Thank you, Mr. Chairman. I have a state-
ment I would like to submit to the record. And I would like to ask
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unanimous consent. Since I am the only one here, I am going to
give myself unanimous consent to submit this to the record.

But I would just want to make a few points, and then unfortu-
nately I am going to have to slip out for another meeting myself,
and some responsibilities on the floor.

I want to thank the chairman first of all for calling this very im-
portant hearing because we need the chairman and our ranking
member to help us stay focused on this very important issue so it
does not slip off the radar screen.

I was briefed at some of the comments earlier made about how
important it is to develop a consensus. And we try very hard to do
that here in Washington on a number of different issues, whether
it has to do with health or transportation, environmental issues. It
is always desirable I think to build consensus, but it is not nec-
essary. What is necessary is a majority, a majority to vote, to take
an action.

We do not need a unanimous vote. We do not need always a con-
sensus. And many of the most important issues that have moved
through Congress in the history of this Nation have not necessarily
moved by consensus but they have in fact moved by a majority.

And I wanted to just show up this morning to say to the labor
and business leaders and to the workers here that I believe there
is a majority of Republicans and Democrats today that recognize
that this is a serious problem in the United States, that in fact
these injuries are real. They are affecting real people in real ways.
And we heard some of that testimony.

With all due respect to the scientists and to those academics that
would argue otherwise, I think we have passed that point; that this
is real and that there are a majority. We do not have everyone. We
do not need everyone. But there is a majority of votes in the Senate
and in the House to actually produce a rule that will work to pre-
vent, to try to prevent these injuries.

What the challenge is, and I think what the question is which
is reflected in the vote that was cast just last week, is that the rule
that was presented before us either basically had to be completely
adopted or none of it could be adopted. The procedure did not allow
for us to sort of reshape that rule.

And so the vote occurred to reject it. But I hope there is no one
here in this room or around the country that would interpret that
vote as meaning that there are not a large number of Republicans
and Democrats, the majority here, to have a rule that will help pre-
vent these injuries and to address it.

There is a majority that agrees that this cannot be voluntary,
that while voluntary actions can in fact help, that this needs to be,
it is proper rule for government. It needs to be mandatory. Workers
have a responsibility themselves in this regard as well as employ-
ers.

And so I want to commend the chairman for calling this hearing
to say that the challenge is now about how to present to the coun-
try a new rule, one that will address some of the concerns that
were raised. But we are not going to go backwards. We are going
to continue to move forward.

And I hope because of the bill that I have introduced with Sen-
ator Breaux and Senator Specter that that time frame could be
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short, perhaps coming back with something in about 18 months for
the Congress to act on.

And let me say although I missed your testimony and I have the
greatest respect for our new Secretary and think that she most cer-
tainly can do a wonderful job, I was somewhat disappointed to hear
that she was not more enthusiastic about moving forward with a
new rule.

And I hope that this bill that we have introduced is going to en-
courage her in very direct ways to move forward with a new rule
within a short period of time, one that many employers could em-
brace and many workers. We do not need all employers but we
need many of them.

And many that came to my office against the old rule said, Sen-
ator, we are not opposed to the Government having mandatory
rules. We just want to make sure that we can understand it, we
can comply with it, that the workers have responsibilities as well
as we have responsibilities.

So I am going on their word, all the employers that came into
my office to testify to me in that regard. And I am going to do ev-
erything I can as a Senator to insist that we move forward way
past the discussions about whether this is true or not.

The American people understand these injuries are happening.
They are happening to them and their own families. We can hear
all the scientific testimony. We are past that point. We are now
about how to draft a good rule that works for big employers, for
small employers, that prevents these injuries and gives real relief
without perhaps overlapping too much with what some states are
doing to recognize the specific role of States.

So I am sorry I do not have a whole list of questions. I do, but
I do not have the time for them. But I wanted to get that state-
ment into the record. And I thank you all.

If the staff will help me to continue to conduct this meeting while
the chairman is going, because I am going to have to slip out in
just a moment. But on behalf of Senator Murray who could not be
here, she did want me to recognize Dr. Bigos from Washington,
from the University of Washington, and to welcome you in her ab-
sence because you are a constituent of hers and she wanted me to
mention that this morning.

But whoever would like to proceed with their testimony, and
then I think if other members show up they will have questions or
comments. Who should we begin with?

It has been recommended that we just take a 5-minute recess
until the chairman comes back. Thank you.

Senator SPECTER. We'll resume the hearing now with Dr. Kim
Burton, director of Spinal Research Unit, University of
Hudderfield, United Kingdom. Welcome.

STATEMENT OF DR. KIM BURTON, DIRECTOR, SPINAL RESEARCH
UNIT, UNIVERSITY OF HUDDERFIELD, UNITED KINGDOM

Dr. BURTON. Thank you, chairman. It is indeed a pleasure and
an honor to address this body on the controversial topic of
ergonomics. Recently in the United Kingdom, experts giving evi-
dence in litigation cases need to sign declaration that their duty is
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to the Court rather than to the party instructing them. It is in that
spirit that I address my views to you.

My background encompasses both clinical science and ergo-
nomics. And as you said, currently I am the director of the Spinal
Research Unit at the University of Huddersfield. I am also a reg-
istered European Ergonomist, and have prepared reports and guid-
ance for the Health and Safety Executive in the United Kingdom.

It is vitally important to distinguish between the various mani-
festations of musculoskeletal disorders. That is, they may present
as reports of symptoms, the filing of an injury claim, the need for
sick leave, the development of chronicity and irreparable damage.

Each of these components is unique. And it is somewhat
unhelpful to talk about them as if they are fully interchangeable.

Because low back pain is the area of my expertise and is such
a prominent target of OSHA’s recent regulation, I will use this as
an example. Low back pain is not a discrete disease entity or even
a single clinical syndrome. It is a symptom, a symptom experienced
by most people during their lifetimes, irrespective of employment.

General adult population surveys find a lifetime prevalence of
low back pain of around 60 percent, a 12-month prevalence of over
40 percent, and a point prevalence of approximately 20 percent.
The lifetime prevalence in adolescents, at just over 50 percent, is
only slightly lower than that for working-age adults. In the face of
such figures, attribution of the bulk of the symptoms to work, in
my view, is untenable.

Nonspecific low back pain can be occupational in a sense that it
is common in adults of working age, frequently affects capacity for
work, and often prompts referral for occupational health care. The
common assumption that this means that low back pain is nec-
essarily caused by work, however, overlooks the complex and incon-
sistent relationship between physical and other influences.

The review that I coauthored with Professor Waddell last year
concluded that on the balance of the scientific evidence that it
showed physical demands of work can precipitate individual at-
tacks of back pain. Certain individuals may be more susceptible
and certain jobs may be at higher risk. But viewed overall, physical
demands of work only account for a modest proportion of the total
impact of back pain.

The development of chronic pain and disability, however, de-
pends more on individual or work-related psychosocial issues than
on physical or clinical features. People with physically or psycho-
logically demanding jobs may have more difficulty working when
they have low back pain and so lose more time from work. But that
can be the effect rather than the cause of their back pain.

It is unrealistic to think that we can expect to prevent all low
back pain. What I understand to be OSHA’s apparent concept of
making all work physically undemanding is not only unsupported
but may well have adverse effects. There is strong chance of raising
the profile of the attribution concept among workers, their advisors
and managers, which in turn could lead to an exacerbation of the
overall impact of low back pain on society, rather than a reduction.

The state-of-the-art evidence assessing reductions in physical ex-
posures as a prescription for ergonomic concerns is a comprehen-
sive review from Linton and van Tulder. These authors systemati-
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cally searched the literature for studies involving subjects not seek-
ing treatment. One third of the studies considered educational ap-
proaches, often including training in lifting techniques, finding
strong evidence that they were ineffective. Much of the remaining
literature studied lumbar supports and back belts, again, negative
findings.

The most telling finding of this review, however, is the lack of
control trials that consider job controls modifying so-called risk fac-
tors such as force of repetition. We simply do not have the scientific
evidence yet that these measures are effective.

I am not convinced that there is reliable evidence supporting
blanket ergonomics programs as a remedy for musculoskeletal dis-
orders. In fact, a regulation not dissimilar to the issued proposal
was introduced in Europe in the early 1990s.

This has had no discernible influence on disability due to back
pain. It may well be better to target our resources towards appro-
priate management of the symptomatic worker, taking steps to re-
move obstacles to recovery, both physical and psychosocial, thus fa-
cilitating that worker’s continued comfortable performance of nor-
mal job duties.

PREPARED STATEMENT

Senator SPECTER. Dr. Burton, your time has expired and we have
to be very close on that with so many witnesses. Your full state-
ment will be made part of the record. And if you would summarize,
we would appreciate it.

Dr. BURTON. That was it. I have finished, sir.

[The statement follows:]

PREPARED STATEMENT OF DR. KiM BURTON

It is a pleasure to address this body on the very controversial topic of ergonomics.
Recently in the United Kingdom, experts giving evidence in litigation cases need to
sign a declaration that their duty is to the Court rather than to the party instruct-
ing them. It is in this spirit that I present my views to you. My background encom-
passes both biomedical science and ergonomics. Currently, I am Director of the Spi-
nal Research Unit at the University of Huddersfield in the United Kingdom and I
serve as Editor-in-Chief of Clinical Biomechanics, a biomedical journal listed in
Index Medicus. I am also a registered European Ergonomist, and have prepared re-
ports and guidance for the Health & Safety Executive in the United Kingdom. Last
year, in collaboration with Professor Gordon Waddell, I produced what commenta-
tors have called the most comprehensive and current review of the evidence related
to occupational aspects of low back pain.t

The first question posed in this hearing is the nature of the problem, including:
“What types of injuries?” and “Who suffers these injuries?” This very articulation,
however, oversimplifies the enquiry. It is vitally important to distinguish between
reports of symptoms, reports of alleged but medically untested “injuries” such as fil-
ing an injury claim, sick leave, chronicity, and irreparable damage—all of which are
brought together under the same umbrella. It is also important to recognize that
the term “musculoskeletal disorders” or “MSDs,” as discussed by OSHA, includes a
nearly innumerable body of reported conditions, some of which involve a discrete pa-
thology whilst others are characterized only by their symptoms. Each of these com-
ponents is unique, and it is somewhat unhelpful to talk about them as if they are
fully interchangeable. There is one common thread, however, and that is the compel-
lingkevidence of multifactorial influences, including those which are unrelated to
work.

1Qccupational Health Guidelines for the Management of Low Back Pain at Work, Evidence
Review and Recommendations (March 2000) (available at www.facoccmed.ac.uk).
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Because low back pain is the area of my expertise and is such a prominent target
of OSHA’s recent regulation, I will use this as an example. Low back pain is not
a discrete disease entity or even a single clinical syndrome; it is a symptom. Low
back pain, in fact, is a symptom experienced by most people during their lifetimes,
irrespective of employment. General adult population surveys find a lifetime preva-
lence of low back pain of around 60 percent, a 12-month prevalence of over 40 per-
cent and a point prevalence of approximately 20 percent. The lifetime prevalence in
adolescents, at just over 50 percent, is only slightly lower than that for working-
age adults. In the face of such figures, attribution of the bulk of the symptoms to
work is, in my view, untenable. It becomes exceedingly difficult to identify any spe-
cific causative agents.

Non-specific low back pain can be occupational in the sense that it is common in
adults of working age, frequently affects capacity for work and often prompts refer-
ral to occupational health care. The common assumption that this means low back
pain is caused by work, however, overlooks the complex and inconsistent relation-
ship of physical and other influences. Workers in heavy manual jobs do report some-
what more low back symptoms and jobs with greater physical demands commonly
have a higher rate of reported low back injuries, but most of these “injuries” are
associated with normal everyday activities such as bending and lifting and there is
usually little if any objective evidence of tissue damage. The review I coauthored
with Professor Waddell, which considered 34 existing systematic reviews, 28 nar-
rative reviews, 52 individual scientific studies, 22 additional weaker scientific stud-
ies and 17 previous guidelines. We concluded that the balance of the evidence
showed that physical demands of work can precipitate individual attacks of back
pain, certain individuals may be more susceptible and certain jobs may be higher
risk but, viewed overall, physical demands of work only account for a modest propor-
tion of the total impact of back pain occurring in workers.

Whether low back symptoms are attributed to work, are reported as “injuries,” or
lead to requests for health care or time off of work depends upon a complex com-
bination of individual psychosocial and work organisational factors. The develop-
ment of chronic pain and disability depends more on individual and work-related
psychosocial issues than on physical or clinical features. People with physically or
psychologically demanding jobs may have more difficulty working when they have
low back pain and so lose more time from work, but that can be the effect rather
than the cause of their pain.

It is unrealistic to think, therefore, that we are even close to the point at which
we can expect to prevent low back pain. What I understand to be OSHA’s apparent
concept of making all work physically undemanding is not only unsupported, but
may well have adverse effects by exacerbating the psychosocial influences that are
now known to be important determinants of MSDs in the workplace. There is a
strong chance of raising the profile of the “attribution” concept among workers, their
advisors and managers, which in turn would likely lead to an exacerbation of the
overall impact of low back pain on society rather than a reduction.

The state-of-the-art evidence assessing reductions in physical exposures as a pre-
scription for ergonomic concerns is a comprehensive review from Steven J. Linton
and Maurits van Tulder entitled “Preventive Interventions for Back and Neck Pain
Problems: What is the Evidence?”2 The authors of this review systematically
searched the literature for investigations that specifically considered a preventative
intervention using randomized or non-randomized controlled trials involving sub-
jects not seeking treatment. Twenty-seven such studies were found, none of which
focused on the physical workplace environment. One-third of the studies considered
educational approaches (often including training in lifting techniques), finding
“strong evidence” that these “back schools” are ineffective. Much of the remaining
literature studied lumbar supports such as back belts, yielding consistently negative
findings. Exercise programs aimed at improving conditioning showed stable positive
evidence of relatively moderate utility, but issues such as compliance and individual
need suggest they are not justified for use as a universal remedy. The most telling
finding, however, is the lack of any controlled trials—randomized or otherwise—that
consider “job controls” modifying so-called “risk factors” such as force or repetition.
We simply do not have the scientific evidence yet that these measures are effective.

Such evidence, in my opinion, is essential. Anecdotal evidence of ergonomic “suc-
cesses” is often cited, but these claims raise more questions than they answer. It
is difficult to determine in many cases exactly what the employer has done and how
that can be translated into a regulation. Another important issue is that such stud-
ies have used different measurements by which “success” is claimed (e.g. absence,
injury reports, prevalence rates). Interventions may be said to have some effect on

2Institute for Research in Extramural Medicine, Free University, Amsterdam, Netherlands.
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absence rates, but in most cases these appear to be the outcome of organisationally-
based factors such getting all the players on one side, rather than the product of
reductions in physical demands. Without any way to separate out and test these in-
fluences, which requires carefully designed controlled trials, it becomes impossible
to determine the optimal strategy.

Scientists have likewise been unable to develop any reliable quantified relation-
ships between exposure to “risk factors” and negative health outcomes. We are sim-
ply not at the point yet where we can offer a legitimate work-damage model to guide
employer conduct, and we are unlikely to reach that point anytime soon. Ergonomics
researchers face particularly difficult challenges: measuring exposures in diverse
workplaces, accurately diagnosing the response for outcomes such as low back pain
that do not manifest objective tissue damage, and selecting interventions that might
offer benefit for substantial numbers of workers. Science, after considerable effort,
has failed to identify any instances where exposure-response relationships are uni-
versally agreed to be positively and accurately quantified. It is difficult to conceive
how a workable standard could be applied in the absence of such guidance.

I am not convinced that there is reliable evidence supporting blanket ergonomics
programs as a remedy for “MSDs.” It may well be proper to target resources toward
appropriate management of the symptomatic worker, taking steps to remove obsta-
cles to recovery (both physical and psychosocial) by facilitating that worker’s contin-
ued comfortable performance of normal job duties. Even then, it is imperative that
physical measures be temporary and not a permanent crutch that will impede the
worker’s return to full function. Helping a worker get back to the job in this fashion,
however, is a far cry from using mandatory and potentially permanent job modifica-
tions to prevent injuries. The latter alternative, in my opinion, is scientifically un-
supported and dangerously counterproductive. Whatever OSHA does as a next step,
therefore, I would hope it will not fall into the trap of continued fixation on physical
exposures as the key to solving the problem.

Senator SPECTER. Thank you. We should have begun with Dr.
Jeremiah Barondess, chairman of the MSD Panel, National Re-
search Council, IOM, and president of the New York Academy of
Medicine. Thank you for joining us, Dr. Barondess. And the floor
is yours.

STATEMENT OF DR. JEREMIAH A. BARONDESS, CHAIRMAN, PANEL ON
MUSCULOSKELATAL DISORDERS AND THE WORKPLACE, AND
PRESIDENT OF THE NEW YORK ACADEMY OF MEDICINE

Dr. BARONDESS. Thank you very much, Senator. It is a privilege
to be here. On behalf of the panel, my statement is before you and
it will be included in the record. And I wish to emphasize a few
points in it in the course of this presentation.

This study was conducted by a panel put together by the Na-
tional Academy of Sciences and it consisted of 19 nationally-recog-
nized experts in the relevant scientific fields. The study took 2
years and was requested. It was requested of us at the outset that
it take 2 years. We had then ample opportunity to be comprehen-
sive.

I wish to emphasize that what is presented in this report is not
the personal opinion of anyone.

Senator SPECTER. They gave you a deadline?

Dr. BARONDESS. They requested that we not hurry. I would put
it that way. Two years was the request.

Senator SPECTER. But they gave you a deadline?

Dr. BARONDESS. Yes, sir. Yes, sir. Once again, this report rep-
resents the synthesis of the best thinking of people expert in the
relevant fields. We were essentially asked to look only at the
science, not policy, and to answer two questions. The first is, does
the scientific evidence support the contention that the workplace
adds incremental risk of musculoskeletal disorders of the low back
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and upper extremities; not is it the entire cause of all such syn-
dromes but is there incremental risk.

The second question was: Is there a scientific basis for the con-
tention that interventions of some sorts and some circumstances
are effective. The answer to both questions is yes, in the view of
the committee.

I would like to emphasize that this review was rigorous, as it had
to be. A lot of the literature in this field is weak. Some of it is easy
to dismiss on scientific grounds.

The Commission reviewed more than 3,600 studies and reviews
relevant to the fields of mechanobiology, biomechanics and epide-
miology as well as some clinical literature, and culled from those
papers some 25 percent so that there was a significant filter in the
literature that was reviewed.

In addition to the literature reviews, we had numerous informed
presentations by representatives of industry, of labor, and various
others.

The committee went to two heavy industry plants, kindly given
access by the Ford Motor Company, and visited those for a full day.
And finally, there were open fora for the expression of opinions by
industry, labor and professional bodies.

The conclusions of the 2-year study of the scientific basis that we
were asked to review can be very quickly summarized.

The first conclusion is as you have heard this is a very important
national health problem. It accounts for some 70 million office vis-
its to physicians annually, not all of it obviously specifically work-
related. And it costs something of the order of 1 percent of the
gross domestic product of the nation.

Second, the question of whether it is possible to compare the inci-
dents in the workforce to the incidents in the general population
cannot be approached. Because more than 80 percent of American
adults are in the workforce.

Third, the committee took the position that workplace disorders
and individual risk and outcomes are inextricably bound, and
therefore these disorders should be approached in the context of
the whole person rather than strictly the injured structure. It is
the structure that gets injured, it is person who gets disabled.

Additionally, the committee concluded that the weight of the evi-
dence does justify the evidence, the identification of certain work-
related risk factors for the occurrence of musculoskeletal disorders.
For the low back these include heavy lifting, that is significant
physical loads, load moment, which is the distance from the person
at which the load to be lifted is positioned, frequent bending, twist-
ing and whole body vibration; and for the upper extremity, repeti-
tion, force and vibration.

The committee concluded that psychosocial factors are in fact
also very important in addition to the physical factors. I appreciate
Mr. Fellner putting up two of our illustrations demonstrating the
complexity of human beings. The complexity of humans in these re-
gards does not mean, however, that the problem cannot or should
not be approached.

The committee concluded also that the weight of the evidence
justifies the introduction of appropriate and selected interventions,
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that the scientific basis is there. It is not as robust as we would
like but it is sufficient for action.

Some of these interventions should apply ergonomic principles to
reduce physical as well as psychosocial stressors. These things have
to be applied carefully in a sharply selective manner, should be sci-
entifically based and should be periodically evaluated.

There is no generic solution to these problems. They must be tai-
lored to the specifics of the workplace and the tasks involved in the
job.

PREPARED STATEMENT

The committee also concluded that the entire field would benefit
from an enhanced information base. There is no science base any-
where that is complete. That includes this one. And additional re-
search would help in the nuancing of responses. I thank you for
your attention, Mr. Chairman.

[The statement follows:]

PREPARED STATEMENT OF DR. JEREMIAH A. BARONDESS

Good morning, Mr. Chairman and members of the Committee. My name is Dr.
Jeremiah Baroness. I am the President of the New York Academy of Medicine and
Chairman of the Panel on Musculoskeletal Disorders and the Workplace. I am ac-
companied by committee member Dr. David Wegman, Professor and Chair of the
Department of Work Environment at the University of Massachusetts at Lowell.

PANEL COMPOSITION

The Panel on Musculoskeletal Disorders and the Workplace was established by
the National Research Council (NRC) and the Institute of Medicine (IOM) in Janu-
ary, 1999, to conduct a two-year study of the contribution of workplace physical and
psychosocial factors to the occurrence of musculoskeletal disorders of the low back
and upper extremities and to examine the effectiveness of various prevention strate-
gies. The panel is composed of 19 experts representing the fields of biomechanics,
epidemiology, hand surgery, human factors engineering, internal medicine, nursing,
occupational medicine, orthopedics, physical medicine and rehabilitation, physiology,
psychology, quantitative analysis, and rheumatology.

IMPETUS

The impetus for the study was a request from Congress (including your sub-
committee) to examine the causation, diagnosis, and prevention of musculoskeletal
disorders (House Report 105-635). The congressional request was presented in the
form of seven questions. The charge to the panel, prepared by the NRC and the
IOM, was stated as a series of tasks designed to provide a comprehensive review
of the science base and to address the issues outlined in the congressional questions.
A complete statement of the panel’s charge, approach, conclusions, and rec-
ommendations is found in the first attachment: the Executive Summary of the final
report. Attachment App. A provides the panel’s response to the congressional ques-
tions.

APPROACH

The panel approached the complex of factors bearing on the risk of musculo-
skeletal injury in the work setting from a whole-person perspective, that is, from
a point of view that does not isolate disorders of the low back and upper extremities
from physical and psychosocial factors in the workplace, from the context of the
overall texture of the worker’s life, including social support systems at work and in
the community and physical and psychosocial stresses outside the workplace, or
from personal responses to pain and individual coping mechanisms. The focus of the
study was on work-related factors. Individual factors and activities outside of the
workplace were considered as context and were accounted for in the literature re-
views. Our task was to determine the incremental effect of work-related factors on
the occurrence of musculoskeletal disorders.
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The panel applied a set of rigorous scientific criteria in selecting the research
studies for its review. Because the literature includes both empirical and theoretical
approaches and covers a wide variety of research designs, measurement instru-
ments, and methods of analysis, the quality selection criteria varied somewhat
among disciplines. At one level, there are highly controlled studies of soft tissue re-
sponses to specific exposures using cadavers, animal models, and human subjects.
At another level, there are surveys and other observational epidemiologic studies
that examine the association among musculoskeletal disorders and work, organiza-
tional, social, and individual factors. At yet another level, there are experimental
and quasi-experimental studies of human populations designed to examine the ef-
fects of workplace interventions. Studies at each level have attendant individual
strengths; each also has limitations when considered in isolation. When taken to-
gether however, they provide a rich basis for understanding the causes and preven-
tion of musculoskeletal disorders.

DIMENSIONS OF THE PROBLEM

The first conclusion reached by the panel is that musculoskeletal disorders of the
low back and upper extremities are an important national health problem, resulting
in approximately 1 million people losing time from work each year. These disorders
impose a substantial economic burden in compensation costs, lost wages, and pro-
ductivity. Conservative cost estimates vary, but a reasonable figure is about $50 bil-
lion annually in work-related costs—a figure representing approximately 1 percent
of GDP.

The panel found that estimates of incidence in the general population, as con-
trasted with the working population, are unreliable because more than 80 percent
of the adult population in the United States is in the workforce. Nevertheless, the
magnitude of the problem of work-related musculoskeletal disorders can be gleaned
from the Bureau of Labor Statistics data. These data suggest that musculoskeletal
disorders are a problem in multiple industrial sectors; they are not limited to the
traditional heavy labor environments represented by agriculture, mining, and manu-
facturing. It was reported, for example, that the service sector is also importantly
involved, accounting for 26 percent of sprains/strains, carpal tunnel syndrome, or
tendinitis; the manufacturing sector accounted for 22 percent. Another data base,
National Center for Health Statistics, using self reports, provided estimates for back
pain among those whose pain occurred at work (approximately 11.7 million) and for
those who specifically reported that their pain was work-related (5.6 million). In this
survey, the highest-risk occupations among men were construction laborers, car-
penters, and industrial truck and tractor equipment operators; among women, the
highest-risk occupations were nursing aides/orderlies/attendants, licensed practical
nurses, maids, and janitor/cleaners. Other high-risk occupations were hairdressers
and automobile mechanics.

RELATIONSHIP AMONG WORK FACTORS AND MUSCULOSKELETAL DISORDERS

A second major conclusion is that the weight of the evidence justifies the identi-
fication of certain work-related risk factors for the occurrence of musculoskeletal dis-
orders of the low back and upper extremities.

—The panel concludes that there is a clear relationship between back disorders
and physical load; that is, manual material handling, load moment, frequent
bending and twisting, heavy physical work, and whole-body vibration. For dis-
orders of the upper extremities, repetition, force, and vibration are particularly
important work-related factors. That is, physical workplace activities have been
shown to be responsible for a significant increment in the occurrence of mus-
culoskeletal disorders of the low back and upper extremities.

—Work-related psychosocial factors recognized by the panel to be associated with
low back disorders include rapid work pace, monotonous work, low job satisfac-
tion, low decision latitude, and job stress. High job demands and high job stress
are work-related psychosocial factors that are associated with the occurrence of
upper extremity disorders.

THE VALUE OF WORKPLACE INTERVENTIONS

A third major conclusion is that the weight of the evidence justifies the introduc-
tion of appropriate and selected interventions in the workplace to reduce the risk
of musculoskeletal disorders of the low back and upper extremities. These include,
but are not confined to, the application of ergonomic principles to reduce physical
as well as psychosocial stressors. To be effective, intervention programs should in-
clude employee involvement, employer commitment, and the development of inte-



122

grated programs that address equipment design, work procedures, and organiza-
tional characteristics.

There is no generic solution. To be effective interventions must be tailored to the
specific work and worker conditions and must be evaluated on a continuing basis
to account for changing workplace and worker factors.

Cost and effectiveness of various intervention strategies are a major concern for
public and private policy makers, managers, and other leaders facing the practical
challenges of allocating limited resources. Despite the availability of cost benefit
analysis techniques they have not been systematically applied to the study of work-
place interventions designed to relieve or prevent musculoskeletal disorders. Out-
come measures generally include relief from pain and loss of function and reductions
in worker’s compensation claims and time away from work. Although there are indi-
vidual studies that demonstrate favorable outcomes following the introduction of an
intervention, the conditions under which the data are collected make it difficult to
determine which of several specific factors are responsible for the outcome. On the
other side of the equation are the costs associated with the design and implementa-
tion of the interventions. Some interventions require minor changes in procedures
or layouts for specific work spaces while others may involve developing large-scale
design modifications or instituting new work practices or ways to organize work.
Here again, some scattered individual studies exist. What is needed to resolve these
issues 1s careful research to develop a methodology to facilitate both cost and benefit
comparisons across alternative interventions in a range of workplaces.

THE NEED FOR DATA COLLECTION AND REPORTING SYSTEMS

To extend the current knowledge base relating both to risk and effective interven-
tions, the Bureau of Labor Statistics should continue to revise its current data col-
lection and reporting system to provide more comprehensive surveillance of work-
related musculoskeletal disorders. Specific attention should be given to revising the
illness and injury coding system, refining the quantification of risk, and developing
denominator data for job-specific demographic features. Reporting should also be en-
hanced to include details on musculoskeletal disorders that do not involve lost work-
days. Enhanced resources are needed to address these recommendations.

The National Center for Health Statistics and the National Institute for Occupa-
tional Safety and Health should include measures of work exposures and musculo-
skeletal disorder outcomes in ongoing Federal surveys (e.g., the National Health
Interview Surveys, the National Health and Nutritional Examinations), and NIOSH
should repeat, at least decennially, the National Occupational Exposure Survey.
NIOSH should develop both a passive surveillance packages for use by a broad
range of employees and a model for an active surveillance program for interested
employers.

The National Institute for Occupational Safety and Health should take the lead
in developing uniform definitions of musculoskeletal disorders for use in clinical di-
agnosis, epidemiologic research, and data collection for surveillance systems. These
definitions should (1) include clear and consistent endpoint measures, (2) agree with
consensus codification of clinically relevant classification systems, and (3) have a bi-
ological and clinical basis.

A RESEARCH AGENDA

The panel recommends a research agenda that includes developing (1) improved
tools for exposure assessment, (2) improved measures of outcomes and case defini-
tions for use in epidemiologic and intervention studies, and (3) further quantifica-
tion of the relationship between exposures and outcomes. Also included are sugges-
tions for studies in each topic area: tissue mechanobiology, biomechanics, psycho-
social stressors, epidemiology, and workplace interventions. In addition, the panel
recommends (1) expanding research and research training, (2) promoting collabora-
tion among industry, labor, and academia, and (3) expanding education and training
in utilizing workplace interventions to employers. In order to accomplish these ob-
jectives, the panel recognized that funding for NIOSH would have to be significantly
increased. Broader support for these research programs should also be sought from
relevant NIH Institutes.

THE DISSENT

The conclusions and recommendations provided in the panel’s report were sup-
ported by 18 of the 19 panel members. The dissenting member, a hand surgeon, pre-
pared a statement that was limited to a very narrow concern—the relationship be-
tween carpal tunnel syndrome and keyboarding. Unfortunately, he uses this case to
question the scientific basis for the panel’s review and interpretation of all of the
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literature. Essentially, he asserts that because the relationship between low force,
high repetition activities and muscusloskeletal disorders is weak, the relationship
betwgen any work and the occurrence of a musculoskeletal disorder may not be
sound.

Some key points in the dissent assert that the panel used an unscientific ap-
proach to the literature review, that it over-reached in interpreting the literature
on the relationship between keyboarding and carpal tunnel syndrome, and that it
recommends ergonomics as an exclusive remedy for musculoskeletal disorders. All
of these assertions are countered in the panel’s response to the dissent (see Attach-
ment App. C). It is important to note that many of the research studies cited by
the dissenting member in his discussion of the epidemiology of carpal tunnel syn-
drome and work did not meet the rigorous review criteria established by the panel
and were rejected for inclusion in the full report. Furthermore, one of the 18 panel
members is a leading and highly regarded hand surgeon and an enthusiastic sup-
porter of the panel’s conclusions and recommendations.

Mr. Chairman, I want to thank you for the opportunity to provide testimony on
this important topic. I will be happy to answer any questions.

MUSCULOSKELETAL DISORDERS AND THE WORKPLACE—LOW BACK AND UPPER
EXTREMITIES

EXECUTIVE SUMMARY

There is no doubt that musculoskeletal disorders of the low back and upper ex-
tremities are an important and costly national health problem. Musculoskeletal dis-
orders account for nearly 70 million physician office visits in the United States an-
nually and an estimated 130 million total health care encounters including out-
patient, hospital, and emergency room visits. In 1999, nearly 1 million people took
time away from work to treat and recover from work-related musculoskeletal pain
or impairment of function in the low back or upper extremities. Conservative esti-
mates of the economic burden imposed, as measured by compensation costs, lost
wages, and lost productivity, are between $45 and $54 billion annually. There is
some variation in estimates of occurrence and cost as a result of inconsistencies
within and across existing databases. The ability to better characterize the mag-
nitude of the problem and formulate targeted prevention strategies rests on im-
proved surveillance and more rigorous data collection.

There is also debate concerning sources of risk, mechanisms of injury, and the po-
tential for intervention strategies to reduce these risks. The debate focuses on the
causes, nature, severity, and degrees of work-relatedness of musculoskeletal dis-
orders as well as the effectiveness and cost-related benefits of various interventions.
None of the common musculoskeletal disorders is uniquely caused by work expo-
sures. They are what the World Health Organization calls “work-related conditions”
because they can be caused by work exposures as well as non-work factors. There
are a number of factors to be considered: (1) physical, organizational, and social as-
pects of work and the workplace, (2) physical and social aspects of life outside the
workplace, including physical activities (e.g., household work, sports, exercise pro-
grams), economic incentives, and cultural values, and (3) the physical and psycho-
logical characteristics of the individual. The most important of the latter include
age, gender, body mass index, personal habits including smoking, comorbidities, and
probably some aspects of genetically determined predispositions. In addition, phys-
ical activities away from the workplace may also cause musculoskeletal syndromes;
the interaction of such factors with physical and psychosocial stresses in the work-
place is a further consideration. The task herein is to evaluate the significance of
the risk factors that result from work exposure while taking into account the dif-
ferent types of individual and non-work factors. The complexity of the problem is
further increased because all of these factors interact and vary over time and from
one situation to another. Research is needed to clarify such relationships, but re-
search is complicated by the fact that estimates of incidence in the general popu-
lation, as contrasted with the working population, are unreliable because the two
overlap: more than 80 percent of the adult population is in the workforce.

The panel approached the complex of factors bearing on the risk of musculo-
skeletal injury in the work setting from a whole-person perspective, that is, from
a point of view that does not isolate disorders of the low back and upper extremities
from physical and psychosocial factors in the workplace, from the context of the
overall texture of the worker’s life, including social support systems and physical
and psychosocial stresses outside the workplace, or from personal responses to pain
and individual coping mechanisms (see Figure ES.1). The size and complexity of the
problem and the diversity of interests and perspectives—including those of medical
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and public policy professionals, behavioral researchers, ergonomists, large and small
businesses, labor, and government agencies—have led to differing interpretations of
the evidence regarding the work-relatedness of musculoskeletal disorders of the low
back and upper extremities and the impact of interventions. As a result, Congress
requested a study by the National Research Council and the Institute of Medicine
covering the scientific literature on the causation and prevention of these disorders.
The congressional request was presented in the form of seven questions, which are
addressed in Appendix A of this report. The funding for the study was provided by
the National Institute for Occupational Safety and Health (NIOSH) and by the Na-
tional Institutes of Health (NIH).

EXECUTIVE SUMMARY
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Figure ES.1.—A conceptual model of the possible roles and influences that various factors may
play in the development of musculoskeletal disorders. The dotted box outline on the right indi-
cate the possible pathways and processes that could occur within the person, including the bio-
mechanical load-tolerance relationship and the factors that may mediate the load-tolerance rela-
tionship, such as individual factors and adaptation. Outcomes may be a result of this relation-
ship and may be influenced by individual factors, such as conditioning or psychological state.
The dotted box on the left indicates the possible influences of the workplace on the sequence
of events that can lead to musculoskeletal disorders in the person. Arrows between “the work-
place” factors and “the person” box indicate the various research disciplines (epidemiology, bio-
mechanics, physiology, etc.) that have attempted to explain the relationship. For example, epide-
miology typically searches for associations between external loading characteristics and reported
outcomes, whereas the relationship between external loads and biomechanical loading are usu-
ally explored via biomechanical studies (adapted from National Research Council, 1999b).
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BOX ES.1 The Cherge

1. Assass the state of the madical and Biamechanicel lberature doescnbing he
mdets and mechanisms charactenzing the oadresponsa relationships and tha
consaquances (adapiation, Impainnent, dsability) for musculoskelatal sticturas
o4 tha nack, the upper exiremities, and e low back.

o Evaluase tha sinte of Ihe medical end benaviaral sckence literature on tha chars
actar of joba and job tasks, fha condilions suroundng task pedformance, and the
intaracticns of persan, job, and argenizationsd fnctons and, in agdition, exsmina tho
rasanrch litarature on the individual and nonmwork-ralatad activitios that can candib-
uta 1o ar help pravent or remediate miscdoskalslsl disorders,

2. Agsase (he strengths Bnd weaknosses of core datazats that fom the besis for
exarmining the incidanae and epidemiology of mustuloskelalal disordars raporiod
in tha warkpiacs.

4. Examine knowledge conceming programs and pmctcas associated with pri-
mary, secondany, &nd tertany prevention af muscloskalesl injunas, renging from
arganlzaticn-wida pramotion ol & safery cufura to modified vwork and a vanaty of
clinical trasiment programs.

5. Charactarize the fusura of work, how S1a workforce and jebs are changing and
the petential impact of these changes an $a incidensa of muscifoskelatal dis-
oalers.

6. Ideatify mostimpronant gaos in the scance base and moommend neaded re-
saarch.

PANEL CHARGE, COMPOSITION, AND APPROACH

The charge to the panel from NIOSH and NIH, which appears in Box ES.1, was
to undertake a series of tasks that would lead to a detailed analysis of the complex
set of factors contributing to the occurrence in the workplace of musculoskeletal dis-
orders of the low back and upper extremities and that would provide the informa-
tion necessary to address the questions posed by Congress. The panel viewed this
charge as an opportunity to conduct a comprehensive review and interpretation of
the scientific literature, with the goal of clarifying the state of existing knowledge
concerning the roles of various risk factors and the basis for various efforts bearing
on prevention. The focus of the study was on work-related factors. In this context,
individual risk factors, such as age, body mass index, gender, smoking, and activi-
ties outside the workplace, were considered as sources of confounding and were ac-
counted for in the research reviews.

The panel was composed of 19 experts representing the fields of biomechanics, ep-
idemiology, hand surgery, human factors engineering, internal medicine, nursing,
occupational medicine, orthopedics, physical medicine and rehabilitation, physiology,
psychology, quantitative analysis, and rheumatology. The panel’s work was guided
by two underlying principles. The first, noted above, was to approach musculo-
skeletal disorders in the context of the whole person rather than focusing on body
regions in isolation. The second was to draw appropriate scientific inferences from
basic tissue biology, biomechanics, epidemiology, and intervention strategies in
order to develop patterns of evidence concerning the strength of the relationship be-
tween musculoskeletal disorders and the multiplicity of work and individual factors.

The panel applied a set of rigorous scientific criteria in selecting the research
studies for its review. Because the literature includes both empirical and theoretical
approaches and covers a wide variety of research designs, measurement instru-
ments, and methods of analysis, the quality selection criteria varied somewhat
among disciplines (see Chapter 1 for details). At one level, there are highly con-
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trolled studies of soft tissue responses to specific exposures using cadavers, animal
models, and human subjects. At another level, there are surveys and other observa-
tional epidemiologic studies that examine the association among musculoskeletal
disorders and work, organizational, social, and individual factors. At yet another
level, there are experimental and quasi-experimental studies of human populations
designed to examine the effects of workplace interventions. Each level provides a
different perspective; together they provide a complementary picture of how various
workplace exposures may contribute to the occurrence of musculoskeletal disorders.
Although each level has its attendant strengths and limitations when considered
alone, together they provide a rich understanding of the causes and prevention of
musculoskeletal disorders.

The wide and diverse body of literature addressing the work-relatedness of mus-
culoskeletal disorders suggests various pathways to injury. Figure ES.1 summarizes
the analytic framework used by the panel to organize and interpret these various
strands of research. This framework is central to the panel’s assessment, and it is
used to orient and structure the panel’s report. The factors are organized into two
broad categories: workplace factors and characteristics of the person that may affect
the development of musculoskeletal disorders. Workplace factors include the exter-
nal physical loads associated with job performance, as well as organizational factors
and social context variables. A person is the central biological entity, subject to bio-
mechanical loading with various physical, psychological, and social features that
may influence the biological, clinical, and disability responses. The rationale under-
lying the figure is that there may be many pathways to injury, and the presence
of one pathway does not negate nor suggest that another pathway does not play an
important role. The various pathways simply represent different aspects of the
workplace-person system.

PATTERNS OF EVIDENCE

The panel’s review of the research literature in epidemiology, biomechanics, tissue
mechanobiology, and workplace intervention strategies has identified a rich and con-
sistent pattern of evidence that supports a relationship between the workplace and
the occurrence of musculoskeletal disorders of the low back and upper extremities.
This evidence suggests a strong role for both the physical and psychosocial aspects
of work. There is also evidence that individual factors, such as age, gender, and
physical condition, are important in mediating the individual’s response to work fac-
tors associated with biomechanical loading.

Back disorders and the workplace

Low back disorder risk has been established through epidemiologic studies of
work that involves heavy lifting, frequent bending and twisting, and whole body vi-
bration, as well as other risk factors. The relative risks have been derived from a
rigorous evaluation of the literature and have been found to be strong and con-
sistent. Strong points in this research include control for confounding, temporal as-
sociation, and characterization of dose-response relationships; the principal limita-
tion is that a number of the studies are based on self-reports of injury. The epi-
demiologic literature that specifically quantifies heavy lifting shows the greatest
risk for injury when loads are lifted from low heights, when the distance of the load
from the body (moment) is great, and when the torso assumes a flexed, asymmetric
posture. Biomechanical studies reinforce the epidemiologic findings. Studies in basic
biology also describe the mechanisms involved in the translation of spinal loading
to tissue injury within the intervertebral disc. In addition, the basic science lit-
erature has described pathways for the perception of pain when specific structures
in the spine are stressed. Intervention studies have shown how lift tables and lifting
hoists are effective in mediating the risk of low back pain in industrial settings.
Since risk is lowered when the load is changed from a heavy lift to a light lift, this
finding is also consistent with the rigorous epidemiologic findings.

In epidemiologic studies, psychosocial factors in the workplace have also been
found to play a role. Specifically, there is evidence for a relationship between low
back disorders and job satisfaction, monotonous work, work pace, interpersonal rela-
tions in the workplace, work demand stress, and the worker’s perceived ability to
work. In addition, recent evidence from biomechanics studies points to a mechanism
whereby psychosocial stress contributes to increases in spine loading. There is also
evidence that exposure to psychosocial stressors may result in greater trunk muscle
activity independent of biomechanical load. Some part of the variance in response
described in the biological and biomechanical literature appears to be explained by
individual host factors, such as age, gender, and body mass index. For example, age
and gender appear to play a role in determining the magnitude of load to which a
person’s spine may be exposed before damage would be expected.
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Upper extremity disorders and the workplace

The pattern of evidence for upper extremity disorders, as for the low back, also
supports an important role for physical factors, particularly repetition, force, and vi-
bration. The most dramatic physical exposures occur in manufacturing, food proc-
essing, lumber, transportation, and other heavy industries, and these industries
have the highest rates of upper extremity disorders reported as work related. Psy-
chosocial factors were found to play a role in upper extremity disorders as well, par-
ticularly high job stress and high job demands. In addition, several epidemiologic
studies of physical exposures (force, repetition) and psychosocial exposure (perceived
stress, job demands) have documented an elevated risk of upper extremity disorders
among computer users. Nonwork-related anxiety, tension, and psychological distress
are also associated with upper extremity symptoms. Biomechanical studies have
shown that extraneural pressure in the carpal tunnel is increased with hand loading
and nonneutral wrist postures. Basic science studies demonstrate that extraneural
pressures may lead to intraneural edema and fibrosis, demyelination, and axon de-
generation. These changes in nerve structure may cause impairment of nerve func-
tion. The findings in the intervention literature are congruent with those in the
basic biology and epidemiology literatures. There is strong support across these bod-
ies of work that high force and repetition are associated with musculoskeletal dis-
orders of the upper extremities; basic biology data provide evidence of alteration in
tissue structure. The intervention literature supports the efficacy of tool and
workstation design changes, job rotation, and other interventions that directly ad-
dress these risk factors with regard to upper extremity symptomology.

Although the upper extremity literature is less well developed than the literature
on low back pain, an analogous set of themes emerges, lending further support to
the conclusion that external loads and psychosocial factors associated with work in-
fluence outcomes. These exposure-response associations persist when adjusted for
individual factors that may increase vulnerability, such as age, gender, and body
mass index. The basic biology and biomechanics studies provide a plausible basis
for the exposure-response relationships. The evidence related to the efficacy of ergo-
nomic interventions further supports these relationships.

Interventions

Data from scientific studies of primary and secondary interventions indicate that
low back pain can be reduced under certain conditions by engineering controls (e.g.,
ergonomic workplace redesign), administrative controls (specifically, adjusting orga-
nizational culture), programs designed to modify individual factors (specifically, em-
ployee exercise), and combinations of these approaches. Multiple interventions that
actively involve workers in medical management, physical training, and work tech-
nique education can also be effective in controlling risk. Similarly, with respect to
interventions for musculoskeletal disorders of the upper extremities, some studies
of engineering controls for computer-related work (reducing static postural loads,
sustained posture extremes, and rapid motions, and changing the designs of
workstations and tools) have resulted in a decrease in upper extremity pain reports.
Studies of administrative controls (modifying organizational culture by an emphasis
on participatory team involvement) have also reported success. For such interven-
tions, the commitment of management and the involvement of employees have been
important to success.

These findings are based on a research and development process that tailors
interventions to specific work and worker conditions and evaluates, on a continuing
basis, the effectiveness of these interventions in the face of changing workplace and
worker factors. It is therefore neither feasible nor desirable to propose a generic so-
lution. The development and application of effective interventions requires an infra-
structure that supports (1) gathering data, through surveillance and research, about
the engineering, administrative, and worker factors that affect the effectiveness of
interventions; (2) using these data to refine, implement, and assess alternative
interventions; and (3) translating knowledge from research to practice. These efforts
will benefit from cooperation and information exchange among researchers, practi-
tioners, and workers and managers in industry and labor, government, and aca-
demia. These practices should be encouraged and extended.

CONCLUSIONS

Based on a comprehensive review and analysis of the evidence, as described
above, the panel has reached the following conclusions:

1. Musculoskeletal disorders of the low back and upper extremities are an impor-
tant national health problem, resulting in approximately 1 million people losing
time from work each year. These disorders impose a substantial economic burden
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in compensation costs, lost wages, and productivity. Conservative cost estimates
vary, but a reasonable figure is about $50 billion annually in work-related costs.

2. Estimates of incidence in the general population, as contrasted with the work-
ing population, are unreliable because more than 80 percent of the adult population
in the United States is in the workforce.

3. Because workplace disorders and individual risk and outcomes are inextricably
bound, musculoskeletal disorders should be approached in the context of the whole
person rather than focusing on body regions in isolation.

4. The weight of the evidence justifies the identification of certain work-related
risk factors for the occurrence of musculoskeletal disorders of the low back and
upper extremities.

—The panel concludes that there is a clear relationship between back disorders
and physical load; that is, manual material handling, load moment, frequent
bending and twisting, heavy physical work, and whole-body vibration. For dis-
orders of the upper extremities, repetition, force, and vibration are particularly
important work-related factors.

—Work-related psychosocial factors recognized by the panel to be associated with
low back disorders include rapid work pace, monotonous work, low job satisfac-
tion, low decision latitude, and job stress. High job demands and high job stress
are work-related psychosocial factors that are associated with the occurrence of
upper extremity disorders.

5. A number of characteristics of the individual appear to affect vulnerability to
work-related musculoskeletal disorders, including increasing age, gender, body mass
index, and a number of individual psychosocial factors. These factors are important
as contributing and modifying influences in the development of pain and disability
and in the transition from acute to chronic pain.

6. Modification of the various physical factors and psychosocial factors could re-
duce substantially the risk of symptoms for low back and upper extremity disorders.

7. The basic biology and biomechanics literatures provide evidence of plausible
mechanisms for the association between musculoskeletal disorders and workplace
physical exposures.

8. The weight of the evidence justifies the introduction of appropriate and selected
interventions to reduce the risk of musculoskeletal disorders of the low back and
upper extremities. These include, but are not confined to, the application of ergo-
nomic principles to reduce physical as well as psychosocial stressors. To be effective,
intervention programs should include employee involvement, employer commitment,
and the development of integrated programs that address equipment design, work
procedures, and organizational characteristics.

9. As the nature of work changes in the future, the central thematic alterations
will revolve around the diversity of jobs and of workers. Although automation and
the introduction of a wide variety of technologies will characterize work in the fu-
ture, manual labor will remain important. As the workforce ages and as more
women enter the workforce, particularly in material handling and computer jobs,
evaluation of work tasks, especially lifting, lowering, carrying, prolonged static pos-
ture, and repetitive motion, will be required to guide the further design of appro-
priate interventions.

RECOMMENDATIONS

1. The consequences of musculoskeletal disorders to individuals and society and
the evidence that these disorders are to some degree preventable justify a broad,
coherent effort to encourage the institution or extension of ergonomic and other pre-
ventive strategies. Such strategies should be science based and evaluated in an on-
going manner.

2. To extend the current knowledge base relating both to risk and effective inter-
ventions, the Bureau of Labor Statistics should continue to revise its current data
collection and reporting system to provide more comprehensive surveillance of work-
related musculoskeletal disorders.

—The injury or illness coding system designed by the Bureau of Labor Statistics
should be revised to make comparisons possible with health survey data that
are based on the widely accepted ICD-9 and ICD-10 coding systems.

—The characterization of exposures associated with musculoskeletal disorders
should be refined, including enhanced quantification of risk factors. Currently,
exposure is based only on characterization of sources of injury (e.g., tools, in-
struments, equipment) and type of event (e.g., repetitive use of tools) derived
from injury narratives.
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—Information collected from each employer should contribute to specificity in de-
nominators for jobs including job-specific demographic features in the work-
place, such as age, gender, race, time on the job and occupation.

—Injury and illness information should include, in addition to the foregoing demo-
graphic variables, other critical variables, such as event, source, nature, body
part involved, time on job, and rotation schedule. Combining these with the
foregoing variables would, with appropriate denominator information, allow cal-
culation of rates rather than merely counts or proportions, as is now the case
for all lost-workday events.

—Resources should be allocated to include details on non-lost-workday injuries or
illnesses (as currently provided on lost-workday injuries) to permit tracking of
these events in terms of the variables now collected only for lost-workday inju-
ries (age, gender, race, occupation, event, source, nature, body part, time on

job).

3. The National Center for Health Statistics and the National Institute for Occu-
pational Safety and Health should include measures of work exposures and mus-
culoskeletal disorder outcomes in ongoing Federal surveys (e.g., the National Health
Interview Surveys, the National Health and Nutritional Examinations), and NIOSH
should repeat, at least decennially, the National Occupational Exposure Survey.

—To upgrade and improve passive industry surveillance of musculoskeletal dis-
orders and workplace exposures, the National Institute for Occupational Safety
and Health should develop adaptable surveillance packages with associated
training and disseminate these to interested industries.

—To provide more active surveillance opportunity, the National Institute for Oc-
cupational Safety and Health should develop a model surveillance program that
provides ongoing and advanced technical assistance with timely, confidential
feedback to participating industries.

4. The National Institute for Occupational Safety and Health should take the lead
in developing uniform definitions of musculoskeletal disorders for use in clinical di-
agnosis, epidemiologic research, and data collection for surveillance systems. These
definitions should (1) include clear and consistent endpoint measures, (2) agree with
consensus codification of clinically relevant classification systems, and (3) have a bi-
ological and clinical basis.

5. In addition to these recommendations, the panel recommends a research agen-
da that includes developing (1) improved tools for exposure assessment, (2) improved
measures of outcomes and case definitions for use in epidemiologic and intervention
studies, and (3) further quantification of the relationship between exposures and
outcomes. Also included are suggestions for studies in each topic area: tissue
mechanobiology, biomechanics, psychosocial stressors, epidemiology, and workplace
interventions. The research agenda is presented in Chapter 12.

ADDITIONAL CONSIDERATIONS

Because of the importance of continued data collection and research to further
elucidate the causes and prevention of musculoskeletal disorders of the low back
and upper extremities, the panel believes it would be useful for relevant government
agencies, including the National Institute for Occupational Safety and Health, the
Occupational Safety and Health Administration, and the National Institute of Ar-
thritis and Musculoskeletal and Skin Diseases to consider the following program ini-
tiatives.

1. Expanding research support and mechanisms to study musculoskeletal dis-
orders in terms of risk factors at work, early detection, and effective methods of pre-
vention and their cost effectiveness. Some examples include:

—Developing new mechanisms and linkages among funding agencies (e.g., the Na-
tional Institute for Occupational Safety and Health, the National Institute of
Arthritis and Musculoskeletal and Skin Diseases) to expand ongoing basic re-
search on relevant tissues (e.g., skeletal muscle, tendon, peripheral nerve) to
promote study of those parameters that are directly relevant to work-related
musculoskeletal disorders.

—Creating mechanisms to stimulate collaboration and cross-training of research-
ers in the basic and applied sciences directly relevant to work-related musculo-
skeletal disorders.

—Developing mechanisms to promote research jointly conducted by industry and
the relevant academic disciplines on work-related musculoskeletal disorders.

2. Expanding considerably research training relevant to musculoskeletal dis-
orders, particularly with relation to graduate programs in epidemiology, occupa-
tional health, occupational psychology, and ergonomics, to produce additional indi-
viduals with research training.
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3. Expanding education and training programs to assist workers and employers
(particularly small employers) in understanding and utilizing the range of possible
workplace interventions designed to reduce musculoskeletal disorders. In addition,
consideration should be given to expanding continuing education (e.g., NIOSH Edu-
cation and Research and Training Projects) for a broad range of professionals con-
cerning risk factors that contribute to musculoskeletal disorders inside and outside
the workplace.

4. Developing mechanisms for cooperative studies among industry, labor unions,
and academia, including:

—Establishing a database of and mechanism for communicating “best practices.”

—Providing incentives for industry and union cooperation with due regard for pro-

prietary considerations and administrative barriers.

—Encouraging funding for such studies from industry, labor, academia, and gov-

ernment sources.

5. Revising administrative procedures to promote joint research funding among
agencies.

6. Encouraging the exchange of scientific information among researchers inter-
ested in intervention research through a variety of mechanisms. Areas that could
benefit include the development of (1) research methodologies, especially improved
measurement of outcomes and exposures, covariates, and costs and (2) uniform ap-
proaches, allowing findings to be compared across studies. In addition, periodic
meetings should be considered to bring together individuals with scientific and “best
practices” experience.

In order to implement these suggestions, the scope of research and training activi-
ties of the National Institute for Occupational Safety and Health would have to be
expanded and funding significantly increased. In addition, other Federal agencies
(e.g., the National Institute of Arthritis and Musculoskeletal and Skin Diseases, the
National Institute of Mental Health) would have to broaden their support of re-
search programs examining musculoskeletal disorders and the workplace. In the
panel’s view these steps deserve serious consideration.

APPENDIX A.—ANSWERS TO QUESTIONS POSED BY CONGRESS

The questions below provided the impetus for the study. The charge to the panel,
prepared by the NRC and the IOM was to conduct a comprehensive review of the
science base and to address the issues outlined in the questions. The panel’s re-
sponses to the questions follow.

Question. What are the conditions affecting humans that are considered to be
work-related musculoskeletal disorders?

Answer. The disorders of particular interest to the panel, in light of its charge,
focus on the low back and upper extremities. With regard to the upper extremities,
these include rotator cuff injuries (lateral and medial) epicondylitis, carpal tunnel
syndrome, tendinitis, tenosynovitis of the hand and wrist (including DeQuervains’
stenosing tenosynovitis, trigger finger, and others) and a variety of nonspecific wrist
complaints, syndromes, and regional discomforts lacking clinical specificity. With re-
gard to the low back, there are many disabling syndromes that occur in the absence
of defined radiographic abnormalities or commonly occur in the presence of unre-
lated radiographic abnormalities. Thus, the most common syndrome is nonspecific
backache. Other disorders of interest include back pain and sciatica due to displace-
ment and degeneration of lumbar intervertebral discs with radiculopathy,
spondylolysis, and spondylolisthesis, and spinal stenosis (ICD 9 categories 353—-357,
722724, and 726-729).

Question. What is the status of medical science with respect to the diagnosis and
classification of such conditions?

Answer. Diagnostic criteria for some of the musculoskeletal disorders considered
to be work-related and considered in this report are clear-cut, especially those that
can be supported by objective ancillary diagnostic tests, such as carpal tunnel syn-
drome. Others, such as work-related low back pain, are in some instances supported
by objective change, which must be considered in concert with the history and phys-
ical findings. In the case of radicular syndromes associated with lumbar
intervertebral disc herniation, for example, clinical and X-ray findings tend to sup-
port each other. In other instances, in the absence of objective support for a specific
clinical entity, diagnostic certainty varies but may nevertheless be substantial. The
clinical picture of low back strain, for example, while varying to some degree, is rea-
sonably characteristic.

Epidemiologic definitions for musculoskeletal disorders, as for infectious and other
reportable diseases, are based on simple, unambiguous criteria. While these are
suitable for data collection and analysis of disease occurrence and patterns, they are
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not appropriate for clinical decisions, which must also take into account personal,
patient-specific information, which is not routinely available in epidemiologic data-
bases.

Question. What is the state of scientific knowledge, characterized by the degree
of certainty or lack thereof, with regard to occupational and nonoccupational activi-
ties causing such conditions?

Answer. The panel has considered the contributions of occupational and non-
occupational activities to the development of musculoskeletal disorders via inde-
pendent literature reviews based in observational epidemiology, biomechanics, and
basic science. As noted in the chapter on epidemiology, when studies meeting strin-
gent quality criteria are used, there are significant data to show that both low back
and upper extremity musculoskeletal disorders can be attributed to workplace expo-
sures. Across the epidemiologic studies, the review has shown both consistency and
strength of association. Concerns about whether the associations might be spurious
have been considered and reviewed. Biological plausibility for the work-relatedness
of these disorders has been demonstrated in biomechanical and basic science stud-
ies, and further evidence to build causal inferences has been demonstrated in inter-
vention studies that show reduction in occurrence of musculoskeletal disorders fol-
lowing implementation of interventions. The findings suggest strongly that there is
an occupational component to musculoskeletal disorders. Each set of studies has in-
herent strengths and limitations that affect confidence in the conclusions; as dis-
cussed in Chapter 3 (methodology), when the pattern of evidence is considered
across the various types of studies, complementary strengths are demonstrated.
These findings were considered collectively through integration of the information
across the relevant bodies of scientific evidence. Based on this approach, the panel
concludes, with a high degree of confidence, that there is a strong relationship be-
tween certain work tasks and the risk of musculoskeletal disorders.

Question. What is the relative contribution of any causal factors identified in the
literature to the development of such conditions in (a) the general population, (b)
specific industries, and (c) specific occupational groups?

Anwer.

Individual Risk Factors

Because 80 percent of the American adult population works, it is difficult to define
a “general population” that is different from the working population as a whole. The
known risk factors for musculoskeletal disorders include the following:

Age.—Advancing age is associated with more spinal complaints, hand pain, and
other upper extremity pain, e.g., shoulder pain. Beyond the age of 60, these com-
plaints increase more rapidly in women than men. The explanation for spinal pain
is probably the greater frequency of osteoporosis in women than in men. The expla-
nation for hand pain is probably the greater prevalence of osteoarthritis affecting
women. However, other specific musculoskeletal syndromes do not show this trend.
For example, the mean age for symptomatic presentation of lumbar disc herniation
is 42 years; thereafter, there is a fairly rapid decline in symptoms of that disorder.

Gender.—As noted above, there are gender differences in some musculoskeletal
disorders, most particularly spinal pain due to osteoporosis, which is more com-
monly found in women than in men, and hand pain due to osteoarthritis, for which
there appears to be a genetic determinant with increased incidence in daughters of
affected mothers.

Healthy lifestyles.—There is a general belief that the physically fit are at lower
risk for musculoskeletal disorders; there are few studies, however, that have shown
a scientific basis for that assertion. There is evidence that reduced aerobic capacity
is associated with some musculoskeletal disorders, specifically low back pain and,
possibly, lumbar disc herniations are more common in cigarette smokers. Obesity,
defined as the top fifth quintile of weight, is also associated with a greater risk of
back pain. There currently is little evidence that reduction of smoking or weight re-
duction reduces the risk.

Other exposures.—Whole-body vibration from motor vehicles has been associated
with an increase in risk for low back pain and lumbar disc herniation. There is also
evidence that suboptimal body posture in the seated position can increase back pain.
Some evidence suggests that altering vibrational exposure through seating and im-
proved seating designs to optimize body posture (i.e., reduce intradiscal pressure)
can be beneficial.

Other diseases.—There is a variety of specific diseases found in the population
that predispose to certain musculoskeletal disorders. Among the more common are
diabetes and hypothyroidism, both associated with carpal tunnel syndrome.
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Work-Related Risk Factors

Chapter 4 of this report explores the enormous body of peer-reviewed data on epi-
demiologic studies relevant to this question. Detailed reviews were conducted of
those studies judged to be of the highest quality based on the panel’s screening cri-
teria (presented in the introduction and in Chapter 4). The vast majority of these
studies have been performed on populations of workers in particular industries in
which workers exposed to various biomechanical factors were compared with those
not exposed for evidence of symptoms, signs, laboratory abnormalities, or clinical di-
agnoses of musculoskeletal disorders. A small number of studies have been per-
formed in sample groups in the general population, comparing individuals who re-
port various exposures with those who do not.

The principal findings with regard to the roles of work and physical risk factors
are:

—Lifting, bending and twisting and whole-body vibration have been consistently
associated with excess risk for low back disorders, with relative risks of 1.2 to
9.0 compared with workers in the same industries without these factors.
—Awkward static postures and frequent repetitive movements have been less con-

sistently associated with excess risk. For disorders of the upper extremity, vi-
bration, force, and repetition have been most strongly and consistently associ-
ated with relative risks ranging from 2.3 to 84.5.

The principal findings with regard to the roles of work and psychosocial risk fac-
tors are:

—High job demand, low job satisfaction, monotony, low social support, and high

perceived stress are important predictors of low back musculoskeletal disorders.

—High job demand and low decision latitude are the most consistent of these fac-
tors associated with increased risk for musculoskeletal disorders of the upper
extremities.

—In addition, in well-studied workforces, there is evidence that individual psycho-
logical factors may also predispose to risk, including anxiety and depression,
psychological distress, and certain coping styles. Relative risks for these factors
have been generally less than 2.0.

Question. What is the incidence of such conditions in (a) the general population,

(b) specific industries, and (c) specific occupational groups?

Answer. There are no comprehensive national data sources capturing medically
defined musculoskeletal disorders, and data available regarding them are based on
individual self-reports in surveys. Explicitly, these reports include work as well as
nonwork-related musculoskeletal disorders without distinction; therefore, rates de-
rived from these general population sources cannot be considered in any sense
equivalent to rates for background, reference, or unexposed groups, nor conversely,
as rates for musculoskeletal disorders associated with any specific work or activity.
There are no comprehensive data available on occupationally unexposed groups and,
given the proportion of adults now in the active U.S. workfo